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Wharton  y.  Wise,  153  U.  S.  155,  38  L.  ed. 
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Wheeler  y.  Factors'*  Traders'  Ins*.  Co.  101 

IT.  S.  442,  25  L.  ed.  1057 445 

V.   Philadelphia,  77  Pa.  338 615 

Wheeler's  Estate,  1  Md.  Ch.  80 288 

White  Y.    Duggan,   140  Mass.   18,  54  Am. 

RPD.  437 326 

Y.   McKeon,  92  Ga.  344 733 

Y.   Steuder,  24  W.  Va.  615,  49  Am. 

Rep.  283 615 

Whiteside  v.  Jackson,  1  Wend.  418 644 

Whltford  V.  Laidlt^r,  94  N.  Y.  145,  46  Am. 

Rep.   131 326 

Whltmarsh  y.  Cutting,  10  Johns.  360 644 

Whittacre  y.   Fuller,  5  Minn.   508  (5  Gil. 
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WhittEker  v.  Howe,  3  Beav.  383 591 

Whittier  y.  Stege,  61  Cal.  238 644 

Wlebusch  Case,  154  N.  Y.  101 128 

Wigglesworth  v.  Dallison.  1  Dongl.  201 . .  644 

Wilbnr  Y.  How,  8  Johns.  444 414 

Wilcox  Y.  Moon,  64  Vt.  450,   15  L.  R.  A. 

760 602 

Wiley  Y.   Parmer,  14  Ala.  627 793 

Wllkerson  y.  Bishop,   7  Coldw.  24 405 

WilUams  r.  Detroit.  2  Mich.  560 632 

V.   Fprbes,  47  111.  148 644 

V.  liowe,  4  Neb.  382 654 

V.  McFaddcn,  23  Fla.  143 819 

Y.  Monroe,  125  Mo.  574 386 

Y.  New  England  Mut.  F.  Ins.  Co.  31 

Me.  2T9 206 

Y.  New  Orleans,  23  La.  Ann,  507..   851 
Y.  Nottawa,  104  U.  S.  209.  26  L.  ed. 

71!) 390 

Y.  People's  F.  Ins.  Co.  57  N.  Y.  274  208 

V.   State,  35  Ark.  434 802 

Y.  Wilson,  4  Sandf.  Ch.  379 128 

Williams's  Case,  3  Bland.  Ch.  180 731 

Williamson  y.  Berry,  8  How.  536,  12  L.  ed. 

1187 728,  733,  735 

Willson  Y.  Owen,  30  Mich.  474 417 

Wllmarth  v.  Bnrt,  7  Met.  257 491,  493 

Wilmerdlng,  Re,  117  Cal.  281 789,  792 


Wilmington  *  W.  R.  Co.  y.  Alsbrook,  146 

U.  S.  279,  36  L.  ed.  972 521,  52.1 

Wilson,  Ex  parte,  114  U.  S.  417,  29  L.  ed. 

89 148 

Y.  Eureka  City,  173  U.  S.  32,  43  L. 

ed.  603 435 

Y.  McMillan,  62  Ga.  16,  35  Am.  Rep. 

115 647 

Y.  Mlers,  10  C.  B.  N.  S.  348 562 

V.  Proprietors  ot  Central  Bridge,  9 

R.   L  590 562 

Y.  Sellgman,  144  U.  S.  41,  36  L.  ed. 
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Dec.  344 221 

Woodruff  V.  Berry,  40  Ark.  252 414 

Woodruff  Sleeping  &  Parlor  Coach  Co.  v. 
Diehl,  84  Ind.  474,  43  Am.  Rep. 

102 771 

Woods,  Re,  52  Md.   520 444 

Y.  Armstrong,  54  Ala.  150,  25  Am. 

Rep.   671 424,  511,   512,  607 

Woodstock    Iron    Co.    y.    Fullenwlder,    87 

Ala.  -584 77,  7* 

Woodward  y.  Murdock,  13  Crlm.  L.  Mag. 

71,  and  notes,  124  Ind.  439...   502 
Wood  worth  v.  Bennett.    43    N.    Y.    273,    3 

Am.    Rep.    706 417 

Worman  y.  Hagan,  78  Md.  152,  21  L.  R. 

A.  716 255 

Wortraan  y.  Kleinschmidt,  12  Mont.  316..  202 

Wright  V.  Atkyns,  17  Ves.  Jr.  255 63 

Y.  Chicago,  B.  &  Q.  R.  Co.  19  Neb. 

175,  56  Am.  Rep.  747 260 

V.  Clark,  50  Vt.  130,  28  Am.  Rep. 

496 91 

Y.  Howell.  35  Iowa,  288 211 

Y.  Miller,  8  N.  Y.    9,    59    Am.    Dec. 

438 78 

Y.  Pearson,  1  Eden.  119 56,  62 

Y.  Pipe  Line  Co.  101  Pa.  204,  47  Am. 

Rep.   701 417 

Y.  Rogers.  L    R.  1  Prob.  &  Dlv.  678  684 
Wrightman  v.  Boone  County,  82  Fed.  Rep. 
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Wyatt  Y.  People,  17  Colo.  252 314 
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Y. 

Yarnold  y.  Lawrence,  15  Kan.  129 124 

Yore  Y.  Yore,  63  Fed.  Rep.  645 63 

Young  Y.  King,  3  T.  R.  98 426 

V.  I.yhoh,  1  AV.  Bl.  27 473 
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Rep.  183 525 
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STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


Englaiicl. 

Statutes, 

1  Wm.  lY.,  chap.  47,  f  11.     Infants'    estates  728 

3  Hen.  VI.     Laborers 362 

38Edw.  I.  Ordinance  of  conspirators....  359 
27  Hen.  VIII.  chap.  10.  Statute  of  uses. . .  57 
32  Hen.  VIIL     Statute  of  wills 57 

4  Jac.  I.     Common  law  of  England 362 

17  Geo.  III.  chap.  42.  Bricks  and  tiles. .  511 
1  Vict  chap.  26.     Wills 685,  730 
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United  States. 

Constitution, 

Art.  1,  S  6.     Privilege  from  arrest 564 

8.  Power  of  Congress  to  regu- 
late commerce.  .250,  569 
10,  subs.  1,  Prohibiting  passage 
of  law  impairing  ob- 
ligation of  con- 
tracts   520 

3,  f  2.     Extent  of  Judicial  power 581 
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ClfATlONS. 


Art.  4.  i  2.     Privileges  of  clUsens 477,  792 

6.     Law  of  the  land 485,  657 

Amend.  5.     Compensation       for      private 

property 629 

14.     Due  process  of  law 374,  50S 

i   1.     Kqual  protection  of  the 
laws  .  .   .  202,  291, 

377,  434,  477,  629 


Statutes. 


1789, 1  9. 
1831,  March  2. 


Judiciary  act 58S 

Power  of  courts  over  con- 
tempts   314 

1860,  June  19.     Divorce 809 


1863,  March  3.     Enrolling  and  calling  out 

national  forces  .  .  .    008 

1864,  June  3.     Taxation   of   national  bank 

shares  ••••....  741 

1868,  February  10.     Taxation '  of    naVional 

bank  shares 741 

1870,  June  1.     Marriage 809 

1875,  Feb.  18.     Correction   of  errors,   etc.. 

in  Revised  Statutes  583 
1890,  July  2.     Protection     of     trade    and 

commerce 444 

Aueust  8.     Wilson  bill 570 

1898,  July  1.     Bankruptcy  law 180 

Statutes  at  Large. 

Vol.  18,  p.  316.     Correction  of  errors,  etc., 

in  Revised    Statutes  583 
p.  472,  chap.  137.       Jurisdiction  of 

circuit  courts 389 

26,  p.  313.     Wilson  bill 570 

Revised  Statutes. 

f  206.     Constitutional  amendments;  power 

of        Secretary      of 

563.     Jurisdiction  of  district  courts .*.'.*!.'  582 
687.     Jurisdiction  of  supreme  court;  con- 
suls   582 

709.     Decrees   and   Judgments   of   state 

courts   on    writs   of 

error 586 

711.     Jurisdiction 588 

761.     Disposition  of  party 150 

1978.     Rights  of  citizens 793 

5198.     Result  of  taking  usurious  interest  656 
5219.     Taxation  of  national  bank  shares 

741,  756 
5234.     Appointment  of  receiver 759 

Treaties. 

1827,  art.  13  (8  Stat,  at  L.    352.  Treaty 

with  Sweden  and 
Norway 485 

1828   (8    Stat,    at    L.    382).     Treaty    with 

I*russla 485 

1855  (10  Stat,  at  L.  1150.  1155).     Treaty 

with  the  Nether- 
lands   485 

1861  (18   Stat   at   L.   605).     Treaty   with 

Denmark 485 

1871  (17   Stat    at   L.    921,    928).     Treaty 

with  Germany  .  .  .     485 

1878  (20  Stat    at   L.    725.    720).     Treaty 

with  Italy 485 

* 

Almbama* 

Constitution, 

Art  4.  I  22.     Amendments  to  bills 775 

6,  f  12.     Pardoning    power     of    gov- 
ernor   502 

Statutes. 

1899,  February    23.     Act    to    amend     the 

Revenue  Laws  of 
Alabama 776 

Code,  1886. 

Tol.  1,  1 1677.     Books  of  corporation  open 

to  Inspection 456 

1848.     Estate  not  to  pass  to  heir 
on    death    of     trus- 

2589  (2641,  2652.   2643).     Action 


Code,  1896. 

i  1974.     Duties  of  secretary  of  state 778 

2240.     Secretary  of  senate  and  clerk  of 

house  to  file  papers, 
^iQ ^ 77g 

ii  6461-^2.     Paroles  .  .  .'.*..*..'.'.'.'!;!!;!!!  502 

Arizona. 

Revised  Statutes. 

1 318.     Consolidation    of    competing    rail- 
roads   281 


Constitution,  1374* 

Art.  17,  I  4.     Prohibiting   consolidation    of 

f«rallel    or   compet- 
ng  lines 280 

Statutes. 
1899,  March  6.     Trusts  and  combinations  351 

Sandels  d  HilVs  Digest. 

i  4223.     Lieu  on  Judgment  for  interest. . . .  199 

Gallfomia. 

Constitution. 

Art  4,  I  22.     Appropriations  .  .  . 790 

25.  Legislature  prohibited  from 
passing  local  or  spe- 
cial laws 790 

25,  subdlv.  16.  Releasing  or  ex- 
tinguishing indebt- 
edness   792 

81.     Giving   or   lending  credit  of 

state 790 

12,  I  3.     Liability  of  stockholder  ...    864 


13, 


Taxes 

Statutes. 


739 


1875-76,  p.  257.     Charter  Santa  Rosa....  421 

1893,  March  23,  p.  193.  Collateral  Inher- 
itance act 788 

1897,  March  9,  p.  77.     Collateral  inheri- 

tance  act  .  . .       701 

1899,  p.  lOL     Collateral  Inheritance' act!!  791 

Civil  Code. 

14.     Construction  of  Civil  Code 797 

187.     Right  to  alimony 796 

309.     Dividends  from  surplus  profits...  864 

322.     Liability  of  stockholder 864 

6r.4.     Definition  of  property 790 

655.  Ownership  In  all  Inanimate  things  791 
1307.  Children  unprovided  for  by  will..  10.') 
1887.  Inheritance  by  illegitimate  child.  105 
1U07.  Consideration  of  contract  lawful.  421 
1608.  Effect  of  Illegality  of  considera- 
tion   421 

1667,  subdlvs.  1-3.     Unlawful  contracts  421 

Political  Code. 

i  920.  Officers  not  to  be  Interested  in  con- 
tracts   421 

921.  Officers    prohibited    from    purchas.- 

Ing  at  certain  sales  421 

922.  Contracts  In  violation  of  section, 

voidable 421 

8608.  Shares  of  stock  exempt  from  taxa- 
tion   739 

3029.     Property  assessed 744 

8632.     Powers  of  assessors 753 

3633.  Entry  in  assessment  book  of  re- 
fusal to  make  state- 
ment   753 

8640.     Taxation  of  stock 742 

3652.     Oath  of    nssessor 756 

Code  of  Civil  Procedure, 

11138.     Controversy  without  action 738 

Penal  Code. 

171.     Punishment  for  violation  of  laws..  427 
1118. 
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On  close  of  evidence,  court  may 
advise  Jury  to  ac- 
quit   785 

for  wrongful  act....  382  '  |f  1170  et  seq.     Bills  of  exception 785 
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Colorado. 

CoMtitutUm,  1876. 
Art.  15.  I  5.     CoDBolldation  forbidden  .  •  .    281 

Conneetiont. 

Statutes. 

1887.    March    31,    p.    687.     Exemption   of 

physicians  and  sur- 
geons   271 

Delaware* 

Statutes. 

18S7,  April  20  (IS  Del.  Laws,  352).    Street 

and  sewer  depart- 
ment       81 

1SS9,  April  24  (18  Del.  Laws,  889).  De- 
fective footways  .  .      82 

Distriot  of  Columbia. 

Revised  Statutes. 

f  731.     Divoroe 809 

732.     Proceedings  apon    petition    for   di- 
vorce   '. . . .  809 

745.  Alimony  and  rli^ht  of  dower 809 

746.  Alimony   pending   petition    for   di- 

vorce   809 

747.  Custody  of  children 809 

749.     Adultery  of  wife  after  divorce....  809 

Florida. 

Constitution,  t885. 

Art.  16.  i  22.     Provision  foi  liens 202 

Statutes. 

1687*   chap.   3681,   f  22.     Assessing  prop- 
erty   821 

chap.  3747,  i  20.     Attorney's  fee 202 

Revised  Statutes,  1892. 

I  2248.     Consolidation  of  parallel  or  com- 
peting roads 281 

Oeoryia. 

Constitution. 

Art.  4,  I  2,  f  4.     Buying  shares  or  stoclc  in 

other  corporations..  281 

Statutes. 

1816.  p.  40.     Escheats 99 

December  18.     Bale  of  infants*  legal 

estates 731 

1823,  December   22.     Property   of   minors 

secured  against  mis- 
management   781 

1826,  p.  136,  I  2.     Changing  name  of  per- 

December  23.     Sale  of  infants'   le 


1827,  December  21 


gal  estates 731 

Sale  of  realty  belong- 
ing to  orphans 722 

1829.  pp.  121,  122.     Relief  of  drawers  in 

land  lottery 90 

1850.  p.  172.     Escheats 99 

1853-54,  pp.  59,  60.     Authorizing  sale  of 

trust      estates       at 

chambers  .  .> 719 

1855-56,  pp.  227,  228.     Law  of  descent..  100 

1859,  p.  36.     Law  of  descent 100 

1864-65,  p.  102.  InhPritance  by  legiti- 
mates from  illegiti- 
mates   100 

1889,   November  11.     Orders   for  sale   of 

trust  property  .  .  .     722 

Code,  1S6S. 

f  1738.     Power   of   courts   to    legitimate 

bastards 101 

111751,  1752.     Bastards 100 

Code,  187S. 

i  1803.     Mode  of  sale  of  intestates'   real 

estate 732 
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i  1811.     Mode  of   sale  of   intestates'   real 

estate 732 

1828.     Mode  of  sale  of   intestates'   real 

estate 732 

2559.     Mode  of  sale   of   intestates'    real 

estate  . 732 

Chap.  6,  tit.  26,  pt.  3.  Power  of  *  "chan- 
cellor over  trust  es- 
tates   733 

Code,  1882. 

S  1855.     Appointment  of  guardian 98 

2327.     Sales  of  corpus  of  trust  estate. .  720 
26G4.     Conclusive  presumption  of  gift..  101 
4214.     Power  to  render  decrees  in  vaca- 
tion    732 

4221.  Chancery  Jurisdiction   over  trust 

estates 723 

4222.  What    may    be    done    at    cham- 

bers   723 

4223.  Sale  of  trust   property 733 

Civil  Code. 

12096.     Ordinary  diligence  by  insured..  207 

2100.     Increase  of  risk 206 

2322.     Recovery  for   injury    caused   by 

consent 207 

2488.  Suretyship  of  married  woman..  107 
2494.     liCgitmiacy  by  order  of  superior 

court 100 

2508.     Obligation  of  father 100 

2510.  Bastards,   inheritance  by 100 

2511.  Inheritance  bv  legitimates  from 

illegitimates 100 

112541,  2542.     Duties  of  guardian 781 

i  2645.     Orders  for   sale   of   trust   prop- 
erty   722 

2546.  Notice  of   application   by   guar- 

dUin 731 

2547.  Sales  of  ward's  property 731 

2847.     Sale  of  homestead  property....  733 

2898.  Ordinary  diligence 207 

2899.  Extraordinary  diligence 207 

3083.     What  words  create  absolute  es^ 

3168.  Appointment     and     removal    of 

trustees  .  .  . 733 

3171.  Power  of  sale 719 

3172.  Sale  of  trust  property 733 

?,180.  Investment  of  trust  funds 733 

3571.  Cauclusive  presumption  of  gift..  725 

3G67.  Contracts  to  pay  attorneys'  fees  108 

3813.  Fraud  and  damage  give  right  of 

action 107 

Sfi.'lO.     Recovery  for  injury 207 

38»3.     Consent 207 

4232.     Jurisdiction    of   courts   of   ordi- 
nary   731 

4847.     Passing   of   Interlocutory   orders 

in  equitable    suits..   733 
48.')5.     Power  to  render  decrees  in  va- 
cation   723 

4863.     Chancery  Jurisdiction  over  trust 

estates 718 

4804.     What  may  be  done  at  chambers  719 

4865.  Notice  In  application  for  sale  of 

trust  property  .  .  .     718 

4866.  .Appointment  of  guardian  ad  li- 

tem   718 

Cohh's  Digest. 

PP.  301,  306,  311.     Care  of  orphans 781 

319,  323.     Sale    of    infants'    legal    es- 
tates   781 

P.  822.     Property  of  minors 781 

PP.  325,  326.     Sale  of  realty  belonging  to 

orphans 722 

Idaho. 

Revised  Statutes. 

S  7405.     Duty  of  armed  force  to  obey  civil 

officer 836 

Illinois. 

Constitution,  18^f8. 
Art.  9,  f  5.     Taxes  for  corporate  purposes  852 


ds 


Citations. 


Constitution,  J 870. 

Art.  4,  XI.     Les:i8lntivo  power 

9,  S  9.     Local  Improvements 

10.     Miinioipai  taxation 

12.     Limiting  municipal  indebted- 
ness   

11,  i  11.     Consolidation 

Statutes. 

1887,  July  1,  p.  2.37.  Damages  for  prop- 
erty destroyed  by 
mobs  and    riots.... 

Revised  Statutes. 

Chop.  32,  S  8.     Liubilltv  of  stockholder. . . 
25.     Remedy   of  creditor 

A4<!>,  %  •<•         >i  Ills    .    •    .     •••...•......... 

7.     AdinisKinn    in    evidence    of 

certificate  of    oath. 

13.     Probate  of  will 

Indiana. 

Constitution. 

Art.  1,  { 23.     Right    of    citizens    to    equal 

privileges    and     im- 
munities   

Statutes. 

1881,  April  14,  f  05.     Prohibiting  labor  on 

Sunday  

1883,  p.  12G.  Imprisonment  for  false  pre- 
tense   

1885,  March  2,  p.  30.  Railway  Incorpora- 
tion act 

April  4,  p.  127.     Prohibiting  baseball 

on  Sunday  

Revised  Statutes,  1894' 

12086.     General   Sunday  act 

2087.     Prohibiting  baseball  on  Sunday.. 

2852.     Imprisonment  for  false  pretense. 
ii  5232-5250.     Railway  incorporation  act 

Horner's  Revised  Statutes,  1897. 

I  2204.     Imprisonment  for  false  pretense. 
fi8964a-3964«.     Railway         Incorporation 

act 


851  I 
851  ' 
851 

851 
281 


849 


553 
553 
683 

686 
683 


508 

500 
426 
427 
607 


509 
507 
425 
427 


425 
427 


Statutes, 

1881,  Jan.  15,  Gen.  Assem.  chap.  60.       Bank 

Incorporation  act... 


1 1416. 
1416. 

I  2454. 
2466. 
2466. 
2528. 


Code,  1851. 
Inheritance   by    illegitimate   chil- 


di 


Inheritance   b 


»▼    Illegitimate   chil- 
dr( 


Code,  187S. 

Inheritance  from^  Intestate's  de- 
ceased child 

Illegitimate  children  inherit  from 
mother 

Inheritance  by  Illegitimate  chil- 
dren  

Liberal  construction  of  statute.. 


Ii  3962.  3963.     Public  officers. 

Code,  1897. 
16086.     Defining  libel 


822 

94 
94 

94 

94 

94 

94 

802 

681 


Statutes. 

1895,  chap.  363.     Accident     Insurance 

dromen 

General  Statutes,  1897. 

Chap.  95,  {  309.     Defining  exception. . , 

Kentuclcy. 

Constitution,  1799. 

Art.  6,  S  8.     Laws  in  force 
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for 


431 
432 


Constitution. 

1170.     Property  exempt  from  taxation... 

U  171,  174.     Taxation 

1 201.  Consolidation  of  parallel  or  com- 
peting lines  forbid- 
den   

Statutes. 

1878,  March  8.     Exemption  of  waterworks 

from  state  and  coun- 
ty taxation 

1886,  April  13.     Sale  of  fertilizers 

Morehead  d  B.  Statutes. 


520 
637 


28(> 


P.  612.     Common  law  of  England 

Vol.  2,  p.  1358.     Landlord's  lien 

General  Statutes. 

Chap.  21,  II  16, 17.     Liberal      constmctlon 

of  statutes 

Civil  Code  of  Practice. 

I  74.     Action  for  Injury  to  person  or  char- 
acter  

134.     Amendment 

Criminal  Code. 

I  9.     Indictable  offenses 

11.     Prosecution  of  public  offense 

Chap.  3, 1 147.     Issuance    and    service    of 

summons 

Statutes, 


I  74.     Liens 

460.     Libera]  construction  of  statutes... 
631.     Service  on  insurance  company.... 
2305.     Remedy  by   distress   against   as- 
signee of    lessee. . . . 
2807.     Distress   warrant   or   attachment 

for  rent 

2314.     Lien    acquired    on    property    on 

leased    premises. . . . 

IS  2316,  2317.     Liens 

I  3915.     Pools  and  trusts  defined  and  pro- 
hibited  

4077.  Franchise  tax 

4078.  Report  to  determine  value  otf  fran- 

chise  

Franchise  of  persons  engaged  In 
business 


4082. 
4201. 


Penalty  for  engaging  In  business 
without  license 

Itonlsiana. 

Constitution. 

Art.  236.     Foreign     corporation     to     have 

place  of  business  in 
state 

Statutes. 

1880,  March  10,  i^o.  32,  p.  33,  |  7.  Exemp- 
tion of  physicians 
and    surgeons 

1886,  No.  98, 1 10.     Assessment  of  movable 

property 

1897,  No.  246.     Foreign  corporation;  duty 

to  open  office 

Maine. 

Statutes. 

1891,  March  4,  p.  83,  |  8.       Exemption      of 

physicians  and  sur- 
geons  

Maryland. 

Declaration  of  Rights. 

Art.  23.     Due  process  of  law 

Statutes. 

1816,  chap.  139.  Sale  of  infants*  realty.. 
1818,  chap.  133.  Sale  of  infants'  realty.. 
1868,  ohap.  471,  |  219.     Authority  to  issue 

359  '  1880,  chap.  474. 


520 
512 


359 
516 


517 


736 
619 


36$ 
363. 

363 


615 
514 
362 

514 

614 

614 
614 

857 
619 

518 

520 

611 


625 


271 

625 
624 


271 


preferred  stock. 
Preferred  stock. .  .  . 


4:u 


731 
731 

440 
440 


Citations. 
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1886,  April  7,  p.  600,  |  8.        Exemption     of 

physicians  and  stiT- 
geons 271 

1888,  chap.  519.     State  live-stock  sanitary 

board 434 

1898,  chap.  306.     Dairies 434 

Code  of  Puhlic  General  Laws, 

Art.  23,  f  5.    -Records  of  transactions 456 

6.     Callins  of  general  meetings.   444 
76.     Meetings   called   for   special 

purpose 444 

124.  Transaction  of  business  by 
foreign  insurance 
company 857 

294.  Preferred  stodc 440 

295.  Foorelgn    corporations    sub- 

ject to  suit 857 

297.  Foreign  corporations  sub- 
ject to  suit 857 

58.     Livestock 434 

Massachusetts. 

Colonial  Laws. 

Bo^y  of  Liberties  of  1641.      Right    to    fish 

and  fowl 478 

Statutes. 

1795,  chap.  71.     Fisheries 478 

1838,  chap.  113.     Fisheries 478 

1841,  chap.  64.     Fisheries 478 

1844,  chap.  128.     Fisheries 478 

1884,  chap.  272, 1 1.     Use     of     barbed-wire 

fence     along     side- 

1889,  chap.  64.     Fishing 478 

391.     Right  to  take  fish 478 

1892,  chaps.  186, 188.     Fisheries 478 

1893,  chaps.  55,  255.     Fisheries 478 

1897,  chap.  289.     Fisheries 478 

Revised  Statutes. 

Chap.  55.     Fisheries 478 

Chap.  62,  I  21.     Omission  by  testator  to 

Srovide  for  his  chll- 
ren 102 

General  Statutes. 

Chap.  88.     Fisheries 478 

Puhlio  Statutes, 

Chap.  91.     Inland  fisheries 478 

f  08.  Town  regulation  prohib- 
iting fishing 478 

60.     Penalties  for  taking  fish.   477 

Miohisan. 

Constitution^  1850. 

Art.  19a,  f  2.     Forbidding  consolidation  of 

competing  lines.  .  .  281 

Statutes. 

1883,  Sept.  9,  No.  140,  p.  146,  f  12.  Exemp- 
tion of  physicians 
and  surgeons 271 

Local  Latos. 

1873,  vol.  3,  p.  175,  f  18.     Detroit  board  of 

public  works 122 

Minnesota. 

General  Statutes,  189i. 

f  2719.  Consolidation  of  competing  rail- 
roads  281 

Mississippi. 

Statutes. 

1882,  Feb.  25,  p.  41,  f  1.       Exemption        of 

physicians 271 

Missouri. 

Constitution,  1875. 

Art.  2,  I  80.     Due  process  of  law 377 

45  L.  R.  A. 


1889,  May  18,  p.  96. 
1891,  April  2,  p.  186. 


Art  4, 1 28.     Bills   shall   contain   bnt   one 

subject 

11.18.     County   school   fund 

12,  I  17.     Prohibiting  consolidation  of 

parallel    lines 

Statutes. 

1843,  February  23.     Watson    Free    School. 

1847.  January  25.     Watson    Seminary 

1859.  March  12,  p.  46.  Repealing  act  ap- 
propriating fines  to 

Watson  fund 

Pools,     trusts,     and 

conspiracies 

Pools,  trusts,  and 
conspiracies 

1895,  April  11,  p.  237.     Pools  and  trusts. . 

1897,  MaTch  24,  p.  208.     Pools  and  trusts. 

General  Statutes,  1865. 
Chap.l08,|2.     Wills 

Revised  Statutes,  1845. 

Chap.  32,  p.  219,  g  2.     Statute  of  uses 

34,  art.  1,  p.  232,  f  7.        Corporations 

Revised  Statutes,  1855. 
Chap.  34,  art.  1,  p.  371,  f  7.        Corporations 

Revised  Statutes,  1879. 

i  4004.     Grant  or  devise  by  name  carries 

fee 


Revised  Statutes,  1889. 


{  4881. 
6043. 
8834. 
8912. 


Records  of    court 

Assii^nment  of  judgments. 

Statute  of    uses 

Devise  of  lands 


Wagner's  Statutes. 

P.  1365.     Wills 

Montana. 

Constitution. 


376 

680 

280 


678 
677 


678 

376 

376 
376 
372 


61 


60 
679 


680 


61 


388 

388 

60 

61 


61 


Art  15,  I  5. 
6. 

11. 


Railroads  subject  to  legisla- 
tive control  

Prohibiting    consolidation    of 


parallel    or    compet- 


Ing  railroads 
Foreign  corporations 

Statutes. 

1893,  March   4    (3d   Sess.    Laws,    p.    157). 

Railroads 


Compiled  Statutes,  1887. 


Div.  1,  $  1. 
4. 


§g  555,  556. 


One  form  of  civil  actions.... 
Prosecution  of  action  by  par- 
ty  in   Interest 


Civil  Code. 

Consolidation    and 
railroads  . 


lease    of 


Civil  Code,  1895. 

§911.     Consolidation  of    railroads 

912.  Lease  or  purchase  of  railroad 

913.  Issuance  by  railroad  of  bonds  and 

mortgages 

923.     Power  to  lease  railroad 

Code  of  Civil  Procedure,  1895. 

g  460.     One  form  of  civil  actions 

570.     Action  to  be  in  name  of  real  party 

in  interest 

1242.     Contribution  from  cosurety 


Political  Code,  1895. 


8  4061. 
5186. 


License  tax  on  banks. 
Preserving  act 


285 


277 
764 


278 

288 
288 

270 


277 
277 

277 
27i» 


28.S 

2.SS 
•JS7 


700 
278 


80 


Citations. 


Kebraska. 

Constitution,  1875. 

Art.  11,  {  3.     Consolidation     with    parallel 

or    competing    lines 

forbidden 281 

4.     Establishing  rates  of  charges  118 

Statutes. 

1897,  chap.  56,  S  24.     Powers  of  board  of 

transportation  .  .  .     116 

Compiled  Statutes, 

Chap.  44,  §  5.     Illegal  interest 656 

Compiled  Statutes,  1895. 

Chap.  93a,    art.  2,  {g  66.  67.     Mutual    irri- 
gation company;  as- 
'  .  HPSsment  of    shares  654 

Compiled  Statutes,  1897. 

Chap.  12a,  g  131.     Compensation    to    tele- 
phone  companies. . .  118 
16,  S  124.     Power  of  corporation  to 

make  by-laws 652 

72.     Powers  of  board  of  transporta- 
tion   116 

art  8,  1 1.     Charges    by   common 

carriers 116 

11.  Board    of     transpor- 

tlon 116 

12.  Powers  and  duties  of 

board  of  transporta- 
tion   116 

New  Hampshire. 

General  Laws. 

P.  319,  f  3.     Practice   of   medicine 271 

377,  I  11.     Consolidation    of    competing 

railroads 281 

Kew  Jersey. 

Constitution,  1844- 
Art.  0.     Amendments  to  Constitution 253 

Statutes. 

1876,  April  18.     Regulation  of  elections..  253 
1886,  April  6.     Street  railway  companies  840 

1896,  p.  307.  i  97.     Corporation  act 639 

1897,  p.    134.     Damages     for     death    by 

wrongful  act 674 

April  16,  p.  229,  chap.  127.     Sale  of 

property    and    fran- 
t           I'hises     of     corpora- 
tion   839 

fe378.     Marriage  licenses 675 
ay  25,  p.  466,  {12.     Submission     of 

nraendments 253 

General  Statutes. 

P.  8216.     Street  railway  companies 840 

Kew  York. 

Constitution,  1777. 

183.  Power  of    Impeachment 472 

35.  l-rf»w  of  the  state 472 

37.  Pur<;hase   of   lands   from    Indians. .  472 

41.  New  courts 472 

Constitution,  1821. 

Art.  5.  H  1-7.     Law  of  the  state 472 

7,  I  13.     Law  of  the  state 472 

Constitution,  1846. 

1,  {  17.     Law  of  the  state 472 

6,  I  3.     Supreme  court 472 

14,  S  8.     Abolishment  of    offices 472 

Constitution,  1874, 

Art.  8,  1 11.     Prohibiting  gifts  by  counties 

or  municipalities  .  .    559 

45  L.  R.  A. 


Cofistitniion,  1895. 


Art.  1,  {  16.     Common    law    and    acts     of 

state  legislatures  .  .  472 
6,  S  1.     Supreme  court 472 

Colonial  Laws. 

Vol.  1,  pp.  226-229,  303-6.  358,  380.  Su- 
preme court 470* 

2,  pp.  462,  639,  948.     Supreme  court.   471 

3,  pp.  .546,  780,  1007.     Supreme  court  471 

4,  p.  10S8.     Supreme  court 471 

5,  p.  73.     Supreme  court 471 

Statutes. 

1691.  May  C.     Supreme  court 470 

1847,  chap.    280,    |    16.     Jurisdiction    and 

powers    of    supreme 
court 473 

1848,  chap.  40,   |  25.     General  manufac- 

turing act 474 

1854,  chap.  201,  S  1.     Manufacturing  act  474 

1856,  chap.  302.     Rights  in  railroads  held 

under  lease 284 

1862,    chap.    472,     S    1.      Manufacturing 

act 474 

1867,  chap.  254.     Rights  in  railroads  held 

under  lease 284 

1869,    chap.    917,    %    9.     Consolidation    of 

competing    railroads  281 

1875,  chap.  611,  %  16.  Business  corpora- 
tion law 475 

1880.  chap.  642,  f  8.     Tax  on  corporations  128 

1882,  chap.  410,  i  1932.     Speed  of  horses 

on  street 431 

1883,  chap.  383.     Rights  in  railroads  held 

under  lease 284 

1892,    chap.    664.     Payments    to    drafted 

men  by  taxation. . . .  569 
chap.   087,   pp.   1816-1819.     General 

corporation         law, 

laws  repealed 475 

688,  I  29.     Stock  corporation 

law 475 

1896,  chap.  908.  |  182.     Tax  law 12& 

1897,  chap.    281.     Limitation    of    actions 

against  directors  .  .  11^ 

Revised  Statutes. 

Vol.  2,  p.  173,  I  36.  Jurisdiction  of  chan- 
cery   478^ 

p.  196,   I   1.     Jurisdiction  of  su- 
preme court 478- 

Code  of  Civil  Procedure. 

{217.     Jurisdiction  of  supreme  court....  472 
394.     Action  against  director  of  moneyed 

corporation 119* 

1780.     Actions  against   foreign   corpora- 
tions   857 

2070.     Peremptory  writ  of  mandamus..  469 

Korth  Carolina. 

Statutes. 

1879,  p.  265,  I  1.     Exemption  of  physicians 

and  surgeons 271 

1899,   chap.   62.     Domestic  corporations..  858 

Battle's  Revisal. 

P.  761,  {  05.     Consolidation  of  competing 

railroads 281 

Code. 

{194.     Jurisdiction   of  superior  court....  856 
1338.     Eridence    of    the    law    of    other 

3062.     Bringing  foreign  corporations  Into 

courts  of  our  state. .  856^ 

Kortk  Dakota. 

Constitution,  1899. 

Art  7,  {  141.     Consolidation  of  railroads  281 

Revised  Codes. 

{  3124.  Duty  of  Insurance  agent  to  pro- 
cure certificate  of 
authority  . 16T 


Citation*  8. 


31 


f  3131    Punishment    for    doing    forbidden 

act 

4441.     Defining  insurance 

8295.     Judgment  for  fine  and  costs.... 

Code  of  Civil  Procedure. 

Chap.  27.     Actions  to  recover  penalties  and 

forfeitures 

i  5785.     Recovery    of   forfeiture . ; 

Penal  Code, 

I  6802.     Defining  crime 

6803.  Division    of   crimes 

6804.  Defining  felony  and  misdemeanor 

Ohio. 

Revised  Statutes. 

{  2272.     Improvement  of  streets 

2807.     Levy  and  assessment  of  taxes . . . 

4181.     Permanent  leases 

8{  5374,    5375.     Property   subject   to   levy 

and  sal/^ 

Oregon. 

HiWs  Code. 

i  3523.     Crops  sown  before  expiration  of 

lease 

FennsylTanla. 

Constitution, 

Art  3,  I  7.      Prohibiting  «peclal    laws.... 

9.  if  1,  2.     Uniform  taxation 

17,  I  4.       Prohibiting       consolidation 

with  competing  com- 
panies   

Statutes. 

1826  (Pub.  Laws,  227).     Exemption  in  tax 

law 
1895,  June  24  (Pub.  Laws,*  217)**   Appeals 
1897,  May  12  (Pub.  Laws,  56).     Direct  in- 
heritance tax  law.. 
May  19,  |  18  (Pub.  Laws,  71).     Pe- 
titions for  allowance 
of  appeals  

Rhode  Island* 

Statutes. 


167 
168 
167 


167 
167 


167 
167 
167 


663 
663 
664 

664 


645 


320 
319 


280 


320 
400 

317 


400 


1888,  June  1. 
1895.  May  16. 
1897,  May  21. 


Practice  of  dentistry. 
Practice  of  medicine. 
Practice  of  dentistry. 

General  Laics. 


Chap.  155.  %  4.     Practice  of  dentistry.... 
1G5.     Practice  of  medicine  and  sur- 
gery   

Public  La/ws. 

Chap.  470,  {  1.     Practice  of  dentistry 

3.     Penalty  for  violation  of 

dentistry  act 

712.     Practice  of  dentistry 

1353.     Practice  of  medicine 


Sonth  Carolina. 

Constitution, 
Privileges  of  members. 
Statutes. 


269 
269 
269 


269 
269 

269 

269 
269 
269 


Art.  3,  i  14. 


564 


1791  (1  Brevard.  Dig.  p.  223).     Exemption 

from  arrest  of  per- 
sons attending  court  567 

1S95.  January  2.     Dispensary  law 573 

T^96,  March  6.     Dispensary  act 573 

1S97  (22  Stat,  at  L.  535).     Importation  of 

intoxicating     liquors  573 

Code  of  Criminal  Procedure. 

1280.     Hnullng  seed  cotton  at  night 571 

204.     Hawkers  and  peddlers 250 

^0  L.  R.  A. 


Sonth  Dakota. 

Constitution,  1889. 

Art.  17,  i  14.     Consolidation  with  parallel 

or  competing  lines..  281 

Compiled  Laws. 

17841.     Jurisdiction   of   court 154 

Tennessee. 

Constitution. 

Art.  2,   I  17.     No  bill  shall  embrace  but 


one  subject  . 
Statutes, 


308 


1811,  chap.  60.     Power  of  county  court  to 

grant  private  road. .  307 

1865-6G,  chap.  79,  {|  13,  14,  16.  Incorpo- 
ration of  freight 
company 307 

1893,  chap.  11.  Railroad  terminal  corpo- 
rations   305 

Code,  1858. 

§1325.     Power  of  condemnation 807 

Shannon's  Code. 

S  1844.     Power  of  condemnation 807 

Texas. 

Constitution. 

Art.  1,  I  17.  Compensation  for  taking  pri- 
vate property 29Q 

19.     No  cltlsen  shall  oe  deprived 

of  life,  liberty,  etc. .  291 
10,  I  5.     Prohibiting  railroad  consoli- 
dation   281 

Statutes. 

1893,  p.  21,  i  24.     Street  Improvements..  292 

Utah. 

Constitution. 

Art.  1,  I  12.     Right  of  accused  in  criminal 

prosecution 689 

22.     Compensation     for     private 

property 629 

12,  g  13.     Consolidation  with  railroad 

owning       competing 
line 281 

13,  S  5.     Imposition  of  tax  by  legisla- 

ture   635 

10.     Property  subject  to  taxation  635 
16,   i   6.     Health   and  safety  of  em- 
ployees   604 

Statutes. 

1896,  p.  219,  chap.  72.  Regulation  of  em- 
ployment in  under- 
ground mines 604 

Compiled  Laws,  1888. 

I  1611.     Incorporation    of   cities    of   third 

class 621) 

1512  et  soq.     Charter  of  Grantsviile  city  629 

Revised  Statutes,  1898. 

i  311.  Names  and  boundaries  of  city  per- 
petuated   629 

1337.  Regulation  of  employment  In  un- 
derground mines .  .  .  604 

4811.  Right  of  accused  in  criminal  pros- 
ecution   639 

Virginia. 

Constitution,    1829-SO. 

Art.  5.     Venting  of  Judicial  power 31^ 

Cotistitution,  1850. 

I 

Art.  6,  I  1.     Jurisdiction  of  courts  to  be 

regulated  by  law...  312 


«2 


Citations. 


Constitution. 

Art.    1,    §    7.     Executive,    leKlsIatlve,   and 

judicial  powers  .  .  .     314 

2.     Division  of  powers 314 

6,   i   1.     Jurisdiction  of  courts  regu- 
lated by  law 312 

Statutes. 

lSSO-31.  p.  48.     Contempts  of  court 311 

1887,  May  18,  chap.  271,  p.  348.     Insur- 
ance   companies 625 

1897-98,   chap.  410,  p.  445.     Liability  of 

municipal      corpora- 
tions to  garnishment  248 
p.   548.     Contempts  of  court....  311 

Revised  Code,  1849. 
Vol.  1,  p.  341,  chap.  87.     Riparian  rights  235 

Code,  1849. 

-Chap.  194,  §1  24,  25.     Contempts  of  court  311 

Code,  1887. 

S  6,  subs.  13.     Construction  of  word  "per- 
son"    248 

998.     Rights  of  riparian  owner 232 

1149.     Lien  given  by  company 246 

1339.     RipnrUtn  rights 235 

2967.     Attachment  law 247 

3768.     Contempts  of  court 311 

Washii&irton* 

Constitution,  1889, 

Art.  12,  f  16.     Forbidding  consolidation  of 

competing  lines  .  .  .  281 

Hill's  Annotated  Statutes. 

Vol.  2,  f  326.     Appointment  of  receiver  for 

insolvent       corpora- 
tion   185 

Code  of  Procedure. 

{ 326,   subd.   6.     Appointment  of  receiver 

for  insolvent    corpo- 
ration   185 

Ballingers  Annotated  Codes  and  Statutes. 

Vol.   2,   5  5456.     Appointment  of  receiver 

for  Insolvent  corpo- 
ration   185 

-45  L.  R.  A. 


West  Virsinia. 

Constitution,  1872. 
Art.  11,  §  11.     Consolidation  of  railroads  281 

Statutes. 
1897.  chap.  63.     Sheriffs 614 

Code,  1887. 
P.  521,  i  53.     Consolidation  of  railroads. .  281 

Wisconsin* 

Constitution. 

Art.  1,  I  9.     Remedy  for  injuries  or  wrongs     84 
4,  g  18.     Private  and  local  bills 621 

Statutes. 

1897,  chap.  288.  Establishment  of  gar- 
bage-reducing works  620 

April  28,  chap.  304.  Service  of  no- 
tice on  defendant..  620 

August  20,  chap.  380.     Act  enforcing 

and  amending  laws.  620 

Revised  Statutes,  1878. 

{  921.     Contracts  for  public  work  to  be  let 

to  lowest  bidder. . . .  124 

1833.  Consolidation  of  competing  rail- 
road   281 

2668.     Allegations  of  pleading    liberally 

construed 620 

4222.     Limitation  of  time   for  bringing 

actions 620 

Revised   Statutes,   1898. 

{1754.     Subscriptions,  how  called  in 176 

1776.     Power    of    directors     to     control 

stock   and    business 
of  corporation  ....  176 

Wyoming. 

Constitution,  1889. 

Art.  10,  I  8.     Forbidding  consolidation  of 

competing     corpora- 
tions   281 


LAWYERS'    EEPORTS 


ANITOTATED. 


MICHIGAN  SLTPREME  COURT. 


Dan  J.  LEATHERS 
1'. 

John  CANFIELD,  Plff,  in  Err. 


( 


Mich. 


) 


A  real-estate  broker  cannot  be  reararded 
a»  a  middleman  entitled  to  a  commission 
from  both  cides.  If  he  has  contracted  express- 
ly to  serve  the  buyer  and  throughout  the  ne- 
gotiations endeavors  to  depress  the  price  and 
arrange  conditions  favorable  to  the  buyer. 

(June  7,  1898.) 

ERROR  to   the   Circuit   Court   for    Kent 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  'brought  to  recover 
commissions  alleged  to  have  been  earned  by 
the  sale  of  certain  real   estate.    Reversed, 
The  faet8  are  stated  in  the  opinion. 


XOTB. — Fraud  and  secret  decUinga  or  interest 
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The  question  of  real-estate  broker's  commis- 
sions as  affected  by  the  negligence,  fraud,  or  de- 
fault of  the  principal  and  a  defective  title  will 
be  found  in  note  to  Brackenridge  v.  Claridge 
(Tex.)  48  L.  R.   A.  593. 

The  question  of  real-estate  brokers  as  the 
procuring  cause  of  the  sale  is  discussed  in  note 
to  Uoftdley  v.  Savings  Bank  of  Danbury  (Conn.) 

44  L.  B.  A.  821. 

The  note  to  Lunney  v.  Healey  (Neb.)  44  L. 
R.  A.  593»  deals  with  the  question  of  perform- 
ance of  his  contract  by  the  broker. 
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Mr.  R.  W.  Bntterfleld,  with  Messrs. 
Hancbett  ft  Hanohett,  for  plaintiff  in 
error : 

A  party  cannot  act  as  agent  for  both  buy- 
er and  f^eller,  and  recover  a  commission 
from  either  of  them^  if  his  employment  by 
the  other  party  waa  unknown  to  him. 

Sorihner  v.  Collar,  40  Mich.  375;  Oreen 
V.  Knoch,  92  Mich.  26;  Flint  rf  P.  M.  R.  Co, 
V.  Deicey,  14  Mieh.  477;  People,  Plugger,  v. 
Overysscl  Twp.  Bd.  11  Mich.  225;  Moore  v. 
Mandlehaum,  8  Mich.  433;  Famsworth  v. 
Hemmer,  1  Allen,  494,  79  Am.  Dec.  756; 
Walker  v.  Osgood,  98  Mass.  348,  93  Am.  Dec. 
168;  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459;  Holcomh  v.  Weaver,  136  Mass. 
280;  Camphell  v.  Baxter,  41  Neb.  729;  Ber- 
lin V.  Farwell  (Cal.)  31  Pac.  527;  Rice  v. 
Davis,  136  Pa.  439;  Weinhouse  v.  Cronin, 
68  Conn.  250. 


I.  &eneral  doctrine. 

The  compensation  to  which  the  broker  is  en- 
titled Is  the  consideration  for'  the  engagement 
into  which  he  enters,  and  such  reward  Is  the 
Inducement  to  the  service,  and  the  faithful  per- 
formance of  it  is  generally  the  condition  on 
which  the  reward  becomes  due.  Price  v.  Keyes, 
62  N.  Y.  378.  384. 

It  is  a  condition  precedent  to  the  right  of  the 
agent  to  the  compensation  agreed  to  be  paid  him, 
that  he  shall  faithfully  perform  the  services  he 
und<frtakes  to  render,  and  If  he  abuses  the  con- 
Adence  reposed  in  him,  and  withholds  from  his 
principal  facts  which  ought  in  good  faith  to  be 
communicated  to  the  latter,  he  will  lose  his  right 
to  any  compensation  under  the  agreement.  Hall 
V.  Gambrill,  92  Fed.  Bep.  32,  37 ;  Wadsworth 
V.  Adams.  138  U.  S.  380,  34  L.  ed.  984. 

A  real-estate  broker  assumes  the  duty  of  find- 
ing a  purchaser  for  the  property  and  of  bringing 
the  party  into  communication  with  his  principal, 
and  to  use  his  best  efforts  to  forward  the  nego- 
tiations between  them  in  the  interest  of  his  em- 
ployer ;  and  to  this  extent  he  becomes  an  agent, 
and  a  fiduciary  relation  is  established  which  re- 
quires on  the  part  of  the  agent,  within  the 
sphere  of  his  employment,  fidelity  and  good  faith 
to  his  employer.  Young  v.  Hughes,  32  N.  J. 
Eq.  872.  383. 

The  policy  of  the  law  is  to  exact  from  an 
agent  the  strictest  Integrity  in  reference  to  the 
duty  owing  from  him  to  his  employer.  Ham- 
mond V.  Bookwalter,  12  Ind.  App.  177. 

The  law  exacts  of  the  broker  an  honest  and 
faithful  performance  of  his  duty.  Schwartse 
V.  Yearly,  81  Md.  270. 

And  it  is  the  purpose  of  the  court  to  see  that 
t  33 
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To  secure  fidelity  in  the  conduct  cd  an 
agent,  the  law  will  not  permit  the  agent  to 
place  himself  in  a  situation  in  which  he 
may  be  tempted,  by  hi«  own  private  interest, 
to  disregard  that  cd  his  principal. 

Flint  d  P.  J/.  R.  Co.  V.  Detoey,  14  Mich. 
477;  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  469;  Everhart  t.  Searle,  71  Pa.  256; 
Fuller  V.  Dame,  18  Pick.  472;  Bollman  v. 
Loomie,  41  Conn.  581. 

While  the  law  permits  the  plaintiff  to  re- 
ceive a  commission  from  both  buyer  and 
seller  where  each  knows  his  employment  by 
the  otherj  it  is  the  duty  of  the  agent  in  such 
case  to  fully  disclose  his  employment  and 
the  extent  thereof,  what  he  is  employed  to 
do,  in  order  that  each  party  may  know  the 
capacity  in  which  he  acts,  and  the  extent  to 
which  he  is  employed  to  act  for  each  party 
M  a^nat  the  otier,  to  entiUe  him  to  com- 
mission. 

McDonald  v.  Maltz,  94  Mich.  172;  Rice  v. 
Davis,  136  Pa.  439;  Frankel  v.  Waihen,  58 


Hun,  643 ;  Walker  v.  Osgood,  98  Mass.  348, 
93  Am.  Dec.  168;  Webb  v.  Paxton,  36 
Minn.  632;  Murray  v.  Beard,  102  N.  Y.  505; 
Ferguson  v.  Qooch,  94  Va.  1,  40  L.  R.  A, 
234. 

There  could  be  no  recovery  upon  the  the- 
ory that  the  plaintiff  was  acting  simply  as  a 
middleman  to  bring  the  parties  together.  In 
such  case,  in  order  to  recover,  he  must  not 
be  under  employment  by  one  of  the  parties 
to  ne^tiate  in  his  interest  and  secure  terme 
or  price  favorable  to  that  party,  and  he 
must  not  so  act. 

Ranney  v.  Donovan,  78  Mich.  318;  Mon- 
iross  V.  Eddy,  94  Mich.  100 ;  Rupp  v.  Samp- 
son, 16  Gray,  398,  77  Am.  Dec.  416;  Knausa 
V.  Gottfried  Krueger  Brewing  Co.  142  N.  Y. 
70;  Empire  State  Ins.  Co,  v.  American  Cent, 
Ins,  Co,  138  N.  Y.  446;  Siegel  v.  Gould,  7 
Lans.  177;  Orton  v.  Scofield,  61  Wis.  382; 
Phinney  v.  Hall,  101  Mich.  451. 

Messrs.  MoGarry  A  Kicliols  and  Jud- 
kins  A  Perkins  for  defendant  in  error. 


the  agent  by  reason  of  the  confidence  reposed  In 
him  by  his  principal  secures  to  himself  no  ad- 
vantage from  the  contract.  Collins  v.  McClnrg, 
1  Colo.  App.  348. 

A  person  standing  in  the  place  of  and  repre- 
senting the  vendor  is  bonnd  to  discard  every 
feeling  of  friendshln,  to  Icnow  no  self-interest* 
to  act  as  he  judged  the  interest  of  the  vendor 
would  Induce  the  vendor  to  act  if  present  in 
person  instead  of  being  present  by  an  agent ; 
and  it  is  his  duty  to  accept  the  larger  offer  for 
the  benefit  of  his  client.  Haydock  v.  Stow,  40 
N.  Y.  863. 

The  rule  that  a  real-estate  broker  is  entitled 
to  his  commissions  whenever  he  has  procured  a 
purchaser  willing  to  comply  with  the  conditions 
fixed  by  his  principal  depends,  not  only  on  the 
fact  that  he  is  to  be  regarded  as  the  agent  of 
the  seller,  but  that  as  such  agent  he  acts  with 
the  utmost  good  faith  toward  his  principal. 
Pratt  V.  Patterson,  112  Pa.  475 ;  Henderson  v. 
Vincent.  84  Ala.  99 ;  Collins  v.  McClnrg,  1  Colo. 
App.  348. 

The  relation  between  the  broker  and  his  prin- 
cipal is  one  of  a  confidential  nature  requiring 
the  utmost  good  faith  on  the  part  of  the  broker, 
and  entitling  the  principal  to  the  benefit  of  the 
broker's  skill,  knowledge,  and  advice.  Butler 
V.  Baker,  17  B.  I.  682;  Henderson  v.  Vincent, 
84  Ala.  09  ;Mear8  v.  Stone,  44  111.  App.  444,447  ; 
McGnire  v.  Carlson,  61  111.  App.  295,  297; 
Merryman  v.  David,  31  111.  404 ;  Page  v.  Voor- 
hles,  40  N.  Y.  S.  B,  696,  698 ;  Gilder  v.  Davis, 
137  N.  Y.  604,  20  L.  B.  A.  398 ;  Condlt  v.  Black- 
well,  22  N.  J.  Eq.  481,  487 ;  Parkist  v.  Alexan- 
der, 1  Johna  Ch.  394 ;  New  York  Cent.  Ins.  Co. 
V.  National  Protection  Ins.  Co.  14  N.  Y.  91; 
Huguenln  v.  Baseley,  14  Ves.  Jr.  273 ;  Lowther 
V.  Lowther,  13  Ves.  Jr.  102;  Smith  v.  Seattle, 
L.  S.  ft  B.  B.  Co.  72  Hun,  202 ;  Bell  v.  McCon- 
nell,  87  Ohio  St.  396,  41  Am.  Bep.  628 ;  Wads- 
worth  V.  Adams,  138  U.  S.  880,  34  L.  ed.  984 ; 
Collins  V.  McClurg.  1  Colo.  App.  848. 

An  agent  must  not  put  himself  during  the 
continuance  of  his  agency  In  a  position  which 
is  adverse  to  that  of  his  principal,  for  the  rea- 
son that  the  principal  bargains  for  the  exercise 
of  all  the  skill,  ability,  and  industry  of  the 
agent,  and  he  Is  entitled  to  demand  the  exercise 
of  all  this  in  his  own  favor.  Cottom  v.  Holll- 
day.  69  111.  176,  179;  Kronenberger  v.  Fricke, 
22  III.  App.  650,  663 ;  Beard<»  v.  Washburn,  59 
111.  App.  161. 

And  the  principal  is  entitled  to  expect  his 
45  L.  R.  A. 


active  aid  In  the  conduct   of   the   negotiations. 
Young  V.  Hughes,  32  N.  J.  Bq.  372,  383. 

It  is  the  duty  of  the  broker  to  act  in  matters 
touching  the  agency  with  sole  regard  to  the  in- 
terest of  his  principal,  and  In  accepting  the  em- 
ployment he  undertakes  to  manage  the  Interest 
confided  to  him,  and  Is  charged  with  the  trust 
imposed  in  him  to  the  best  of  his  ability  for  the 
benefit  of  his  principal.  Price  v.  Keyes,  62  N. 
Y.  878,  384. 

The  obligation  of  the  broker  to  his  principal 
requires  that  if  he  does  anything  his  efforts 
shall  be  directed  towards  making  a  sale  upon 
the  terms  given.  Watts  v.  Howard,  61  111.  App. 
243,  246. 

A  broker  Is  held  to  the  obligation  of  loyalty 
to  his  employer  in  the  matter  of  his  agency, 
and  If  he  fails  In  that  he  may  not  recover  for 
his  services ;  but  there  must  be  bad  faith  on  his 
part  to  produce  such  a  result.  Hinton  v.  Cole- 
man, 76  Wis.  221. 

An  agent  for  sale  cannot  sacrifice  the  prop- 
erty of  his  principal  for  the  sake  of  his  commis- 
sions, but  the  desire  of  earning  them  is  gener- 
ally a  motive  to  diligence  and  an  incentive  to 
exertion.     Price  v.  Keyes,  62  N.  Y.  378,  384. 

And  if  the  broker  or  agent  is  guilty  of  bad 
faith  toward  his  principal  in  the  transaction 
he  forfeits  his  right  to  commissions.  Hafner 
V.  Herron,  166  111.  242,  Afllrmlng  60  111.  App. 
592. 

And  If  the  broker  or  agent  employed  to  pro- 
cure a  purchaser  acts  in  bad  faith  towards  his 
employer  the  latter  is  not  bound  to  carry  out 
the  contract.     Finch  v.  Conrade,  154  Pa.  326. 

If  he  abuses  the  confidence  reposed  In  him  by 
his  principal  he  may  be  deprived  of  commis- 
sion and  compensation.  Collins  v.  McCIurg, 
1  Colo.  App.  848;  Sea  v.  Carpenter,  16  Ohio, 
412;  Hall  v.  Gambrlll,  92  Fed.  Bep.  32,  37; 
Wadsworth  v.  Adams,  188  U.  S.  880,  M  L.  ed. 
984. 

The  rule  Is  the  same  if  he  is  guilty  of  any 
fraud,  concealment,  or  misrepresentation,  or  if 
he  takes  any  advantage  of  his  position  to  the 
Injury  of  his  principal.  Collins  v.  McCIurg, 
1  Colo.  App.  848;  Cox  v.  Haun,  127  Ind.  325, 
327. 

And  if  an  agent  does  not  perform  his  duty» 
or  Is  guilty  of  gross  negligence,  or  gross  mis- 
conduct, or  gross  UDskllfuIness,  he  not  only 
becomes  liable  to  his  principal  for  the  damages 
the  latter  may  have  sustained,  but  he  also  for- 
feits his  claim  to  commissions.     CoHlns  v.  Mc- 
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Irfms,  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  to  recover  a  com- 
mission of  $30,000,  which  plaintiff  claims 
was  agreed  to  be  paid  to  him  by  defendant 
for  plaintiff's  services  as  a  broker  in  procur- 
ing the  purchase  by  the  Thayer  Lumber 
Company  from  defendant  of  10,000  acres  of 
pine  land  situated  in  Missaukee  and  Kal- 
kaska counties.  Plaintiff's  claim  is  that  in 
June,  1895,  he  met  Mr.  Monroe,  superinten- 
dent of  the  Thayer  Lumber  Company,  at 
Muskegon,  and  arranged  with  him  to  open 
negotiations  with  defendant  for  the  purchase 
of  this  tract  of  timber,  and  iu  pursuance  of 
which  certain  corresp^oklence  was  had  with 
defendant.  Defendant  would  not  consent  id 
put  these  lands  into  the  market,  and  refused 
to  give  an  option  thereon*  but  stated  in  a 
letter  of  November  6,  1805,  that  he  would 
not  refuse  an  offer  of  $1,500,000.  On  No- 
vember 11,  1895,  plaintiff  called  on  defend- 
ant at  his  place  of  business,  and  as  to  that 


interview  testffies:  "Mr.  Canfeld  said  (in 
speaking  of  this  timber)  that  he  had  always 
intended  it  should  be  manufactured  at  Man- 
i^itee,  and  he  would  prefer  to  sell  it  at  less 
money  to  come  to  Manistee  than  to  come  to 
Muskegon,  or  anywhere  else.  I  told  him 
the  price  which  he  always  held  it  at  was  al- 
together too  high,  and  these  folks  would  be 
glad  to  look  at  it  at  a  price  they  thought 
they  could  afford  to  buy  it.  Mr.  Canfield 
said  to  me  that  he  had  been  offered  $1,200,- 

000  or  $1,225,000, — I  am  not  positive  which. 

1  asked  him  if  he  woidd  give  me  an  option 
on  it  for  thirty  days  for  $1,300,000  for  the 
Thayer  Lumber  Company  to  look  at  it,  or 
rather  for  my  parties  to  look  at  it.  I  guess 
I  did  not  tell  him  the  Thayer  Lumber  Com- 
pany then.  He  said  not;  he  would  not  give 
me  an  option  in  writing,  but  would  withhold 
it  from  market  for  thirty  days'  time  in  which 
the  parties  would  have  to  go  and  estimate 
it."  The  plaintiff  further  testified:  "I 
asked  him  about  commdssions  in  case  I  found 


Clurg,  1  Colo.  App.  348;  Porter  v.  Silvers,  35 
Ind.  295;  Sea  v.  Carpenter,  16  Ohio,  412. 

So,  any  wilful  disregard  of  the  obligations 
which  devolve  upon  him  will  bar  his  recovery. 
Jansen  v.  Williams,  36  Neb.  869,  20  L.  R.  A. 
207. 

If  he  Is  guilty  of  such  misconduct  as  amounts 
to  treachery,  or  if  he  wholly  fails  to  recognize 
the  duties  and  responsibilities  imposed  upon  him 
by  his  situation,  and  so  conducts  himself  that 
his  services  are  of  no  value,  it  is  just  and  rea- 
sonable that  he  should  receive  no  compensa- 
tion, and  to  this  extent  the  law  is  well  settled. 
Eldson  V.  Saxon  (Tex.  Civ.  App.)  SO  S.  W.  957. 

There  most  be  no  unlawful  device  resorted  to 
between  the  broker  and  the  purchaser.  Zittle 
T.  Schlesinger,  46  Neb.  844;  Bach  v.  Bmerich, 
3  Jones  ft  S.  548. 

And  if  the  broker  reaps  any  advantage  over 
his  principal  either  by  the  performance  or  by 
the  violation  of  a  duty.  It  will  inure  to  ITis 
principal.  Dodd  v.  Wakeman,  26  N.  J.  Eq.  484, 
487. 

ihe  mere  fact  that  a  broker  volunteered  his 
serTlces  does  not  absolve  him  from  the  duty 
of  fidelity  In  the  relation  of  trust  and  confi- 
dence which  he  seeks  and  assumes.  Conkey  v. 
Bond,  36  N.  Y.  427,  Aflirming  34  Barb.  276. 

And  the  rule  that  when  an  agent  acting  with- 
in the  scope  of  his  authority  perpetrates  a 
fraud  for  the  benefit  of  his  principal,  and  the 
latter  receives  the  fruit  of  it,  he  thereby  adopts 
the  fraudulent  acts  of  his  agent,  does  not  apply 
so  as  to  validate  a  delegation  of  his  agency  by 
a  broker;  otherwise  the  principal  would  be  at 
the  mercy  of  the  broker.  Carroll  v.  Tucker,  2 
HIsc.  307. 

In  the  application  of  the  rule  It  makes  no 
difference  whether  the  result  of  the  agent's 
conduct  Is  injurious  to  the  principal  or  not,  as 
the  misconduct  affects  the  contract  from  con- 
siderations of  public  policy  rather  than  of  in- 
Jury  to  the  principal.  Hafner  v.  Herron,  165 
IIL  242,  Affirming  60  111.  App.  592. 

And  it  matters  not  that  there  was  no  fraud 
meant,  nor  any  Injury  done,  as  the  rule  is  not 
hitended  to  be  remedial  of  actual  wrong,  but 
preventive  of  a  possibility  of  It.  Hafner  v.  Her- 
ron. 165  111.  242,  Aflirming  60  111.  App.  592 ; 
Tonng  V.  Hughes,  32  N.  J.  Bq.  372. 

The  want  of  good  faith  on  the  part  of  the 
broker  towards  his  principal  is  shown,  when  he 
acts  adversely  to  his  principal's  Interest,  or 
where,  representing  his  principal,  he  conceals 
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from  him  an  arrangement  intended  for  the  ad- 
vantage of  the  other  party.  Hafner  v.  Herron, 
165  111.  242,  Aflirming  60  111.  App.  592  ;  Pratt 
V.  Patterson,  112  Pa.  475 ;  Prescott  v.  White.  18 
111.  App.  322. 

Yet,  in  the  discharge  of  their  agency,  brokers 
are  bound  only  to  the  exercise  of  reasonable 
skill  and  diligence,  and  so  long  as  they  are 
guilty  of  no  bad  faith,  and  exercise  the  same 
care  and  diligence  that  a  prudent  man  would 
exercise  In  the  management  of  a  like  business, 
they  are  entitled  to  receive  a  compensation  for 
their  services.  Guesnard  v.  Louisville  &  N.  B. 
Co.  76  Ala  453,  457. 

And  bad  faith  and  fraud  in  the  dealings  of 
an  agent  or  broker  will  not  be  presumed,  and  to 
defeat  a  liability  upon  that  ground  they  must 
be  shown  by  the  party  who  seeks  to  defeat  the 
liability.     Buckingham  v.  Harris,  10  Colo.  455. 

So,  although  an  honest  error  in  judgment  to 
the  injury  of  his  employer  may  or  may  not 
render  him  liable  for  damages,  or  to  a  reduc- 
tion of  his  compensation,  as  such  broker,  yet  it 
does  not  forfeit  his  contract  for  at  least  some 
compensation.  Hlnton  v.  Coleman,  76  Wis.  221. 

The  law  exacts  an  honest  and  faithful  per- 
formance of  his  duty,  but  it  does  not  oblige  him 
to  misrepresent  or  to  conceal  the  truth ;  and 
if  a  statement  thus  fairly  made  operates  to  de- 
feat the  sale.  It  cannot  be  said  that  he  has 
acted  In  bad  faith  towards  his  principal. 
Schwartze  v.  Yearly,  31  Md.  270,  277. 

If  the  act  of  the  broker  corresponds  with 
his  duty,  but  the  motive  which  prompts  it  is  a 
low  and  Inferior  one,  there  Is  no  conflict  be- 
tween his  duty  and  his  interest ;  it  cannot  affect 
the  validity  of  the  act  as  between  the  broker  and 
his  principal.     Price  v.  Keyes,  62  N.  Y.  378,  884. 

And  when  the  duty  and  interest  of  the  agent 
coincide,  and  he  does  the  act  which  his  duty 
prompts,  but  the  Impelling  motive  of  it  is  the 
interest  which  he  is  to  derive  from  it  and  not 
the  duty,  the  act  must  stand  justified  although 
the  motive  may  be  criticised.     Ibid. 

The  issue  of  fraud  or  bad  faith  on  the  part 
of  the  agent  must  be  alleged  In  the  principal's 
answer  to  an  action  against  him  to  recover 
commissions,  before  he  can  introduce  proof  In 
support  of  the  same  as  a  means  of  defeating  the 
agent's  right  to  commissions ;  and  where  the 
same  Is  not  so  alleged  the  court  commits  no  er- 
ror in  refusing  to  instruct  the  jury  that  In 
transacting  the  business  it  Is  the  duty  of  the 
broker  to  act  wholly  In  his  principal's  Interest, 


8tf 


Michigan  Supkeme  Court. 


June, 


a  purchaser  for  it — in  cas&  my  parties 
should  take  it  after  looking  at  it.  He  said 
he  had  expected  to  pay  a  good  commission 
to  anyone  in  case  it  was  sold.  I  asked  him 
what  h<e  ealled  a  good  commission,  and  he 
said  he  thought  $25,000  was  a  good,  fair 
commission.  I  told  him  it  was  not  enough 
for  a  deal  of  that  kind  at  any  such  price. 
He  said  he  would  wait  until  they  got 
through  looking  at  it  to  see  whether  they 
wanted  it  or  not,  and  then  we  probably 
would  have  no  trouble  in  agreeing  upon  a 
commission."  Plaintiflf  testified  that  he  had 
another  interview  with  defendant  on  De- 
cember 3d,  in  which  he  told  defendant  that 
his  offer  of  $25,000  oommis&ion  was  not 
enough,  and  that  he  ought  to  have  a  com- 
mission of  $32,500.  He  says  in  this  inter- 
view he  told  defendant,  "I  was  getting  a 
email  commission  from  the  other  side."  The 
Thayer  Lumber  Company  completed  the  ex- 
amination of  the  land,  and  on  December  13 
Mr.  Monroe  went  with  plaintiff  to  Manistee 


to  see  defendant.  No  arrangement  waa 
made  in  regard  to  the  purchase,  and  the  par- 
ties separated.  Plaintiff  says  that  on  that 
day,  aftqr  Mr.  Monroe  had  gone,  he  again 
told  defendant  that  he  was  getting  a  small 
commission  from  the  other  parties, — from 
Mr.  Monroe.  About  the  3d  of  January  fol- 
lowing this  last  interview,  the  defendant 
was  in  Grand  Rapids,  and  plaintiff  sent  for 
Mr.  Monroe  to  meet  him.  Before  Mr.  Mon- 
roe came,  plaintiff  says  he  had  a  further 
talk  with  defendant  about  commissions,  in 
which  it  was  agreed  between  them  that  he 
should  receive  $30,000.  At  this  meeting  no 
arrangement  was  made  for  the  sale  of  the 
land,  a«  the  parties  could  not  agree  upon 
the  price.  It  appearif  that  before  the  time 
plaintiff  met  defendant  at  Manistee,  and  at 
whi<;h  time  he  claims  to  have  told  defendant 
he  was  getting  a  small  commission  from  Mr. 
Monroe,  he  had  arranged  with  Monroe  for 
a  commission  of  $10,000.  This  agreement 
Monroe  put    in   writing    on    December    11, 


and  that,  if  ih  making  the  contract  he  acted 
for  or  In  the  interest  of  either  himself  or  the 
purchaser,  or  any  other  party,  the  same  will  be 
a  violation  of  duty.  Lawson  v.  Thompson,  10 
Utah,  462. 

II.  In  order  to  decrease  price. 

The  nondisclosure  of  the  price  that  the  pur- 
chaser Is  willing  to  pay,  by  means  of  which  the- 
broker  induces  his  principal  to  accept  less  than 
the  original  sum,  is  an  act  of  bad  faith  on  the 
part  of  a  broker  which  will  bar  his  right  to 
commissions.     Talbott    v.    Luckett     (Md.)    80 

Atl.  665.  ^  .     .  . 

And  If  the  broker  endeavors  to  persuade  his 
principal  to  take  less  than  the  price  at  which 
he  is  authorised  to  sell  he  is  not  so  much  serv- 
ing  his  employer  as  he  is  the  purchaser.  Watts 
V.  Howard,  61  111.  App.  243,  246. 

A  broker  cannot  conceal  from  one  principal 
an  acceptance  of  an  offer,  and  endeavor  with 
knowledge  of  that  acceptance  to  get  lower  terms 
from  his  principal,  and  yet  recover  his  commis- 
sions as  compensation  for  services  rendered. 
Martin  v.  Bliss,  67  Hun,  157,  160. 

And  If  •with  knowledge  that  the  purchaser 
has  accepted  the  principal's  terms,  and  will  buy 
at  his  price,  he  endeavors  to  beat  his  principal 
down  In  price,  such  act  Is  fraudulent  and  a 
breach  of  duty,  and   will   bar   his   commission. 

Ihid. 

Where  there  Is  a  preconcerted  arrangement 
between  the  broker  and  his  assistant  and  the 
purchaser,  whereby  the  fact  that  a  certain  per- 
son is  to  be  the  purchaser  is  concealed  from  the 
principal,  with  a  view  of  Inducing  him  to  sell 
at  a  less  price  than  he  otherwise  would  have 
done,  the  broker  is  guilty  of  bad  faith  In  the 
performance  of  the  obligation  to  his  principal. 
Hafner  v.  Herron.  165  111.  242,  Affirming  60  111. 

App.  592.  ^     ,  ^ 

And  the  broker's  commissions  were  denied 
upon  the  same  ground  where  the  purchaser  was 
perfectly  responsible,  but  through  fear  of  com- 
petition if  his  name  appeared,  he  was  not  dis- 
closed to  the  principal,  with  whom  negotiations 
were  conducted  In  the  name  of  his  clerk  as  the 
ostensible  buyer,  as  the  broker  had  an  offer  upon 
the  terms  and  at  the  price  proposed  by  his 
principal,  and  approached  his  principal  with  a 
^ew  of  Inducing  him  to  take  a  less  price.  Pratt 
▼.  Patterson.  112  Pa.  475. 

But  the  mere  fact  that  the  broker  drove  the 
purchaser  to  the  land  and  fixed  a  price  upon  it, 
45  L.  R.  A. 


before  he  had  obtained  from  the  principal  the 
figure  at  which  he  would  sell,  or  authority  to 
sell,  does  not  Indicate  that  he  concealed  from 
him  the  fact  In  regard  to  its  value,  nor  does  it 
tend  to  show  a  perpetration  of  a  fraud  upon 
him,  especially  where  the  principal,  without  any 
unfair  practices,  and  with  deliberation,  deter- 
mined the  net  price  per  acre,  and  the  terms  upon 
which  he  would  sell,  knowing  that  the  broker's 
compensation  depended  upon  his  exertions  or 
ability  to  sell  for  more  than  he  was  willing  to 
take,  and  especially  where  no  offer  had  been 
made  at  the  time,  and  the  broker  was  not  cer- 
tain that  the  intending  purchaser  would  buy 
at  the  price,  and  the  purchaser  intimated  that 
the  property  was  too  high  and  did  not  close 
the  bargain  until  several  days  after  the  broker 
was  authorized  to  sell.  Barringer  v.  Stoltz, 
39    Minn.    63. 

And  If  the  principal  or  the  intending  purchaser 
has  no  knowledge  of  statements  made  by  the 
broker  to  the  effect  that  he  advised  a  relative 
of  the  Intending  purchaser  that  the  property 
was  worthless,  and  that  the  intending  purchaser 
had  better  not  buy  the  same,  and  the  parties 
were  not  influenced  by  such  statements,  they 
cannot  be  given  In  evidence  in  an  action  to  re- 
cover commission.  Boyd  v.  Watson,  101  Iowa, 
214,  221. 

And  the  mere  fact  that  the  principal  relied 
upon  representations  concerning  the  situation 
of  property  to  be  taken  in  exchange,  and  Its 
value,  and  other  statements  tending  to  increase 
Its  value  In  the  future,  and  charged  the  broker 
with  nonperformance  of  his  duty,  and  with  gross 
misconduct  and  neglect  of  duty,  will  not  be 
sufficient  to  show  a  culpable  neglect  of  duty  on 
the  part  of  the  broker  in  the  absence  of  fraud 
or  intent  to  deceive,  where  the  principal  com- 
pletes the  negotiations  himself,  as  the  presump- 
tion Is  that  the  representations  were  made  in 
good  faith  in  the  absence  of  an  averment  to 
the  contrary, — especially  when  it  is  not  shown 
that  the  broker  was  employed  to  ascertain  facts 
which  might  affect  the  value  of  the  property,  as 
ii  could  not  be  necessarily  Inferred  from  an 
allegation  that  such  an  act  fell  within  the  scope 
of  his  duty  or  agency.  Coe  v.  Ware,  40  Minn. 
404. 

An  instruction  to  the  jury  to  the  effect  that 
If  they  believe  that  the  broker  was  authorized 
by  the  principal  to  negotiate  the  sale  upon  cer- 
tain terms,  and  that  the  broker,  either  knowing, 
or  having  reason  to  believe,  that  he  could  ob- 
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1895,  as  follows!  'TJear  Sir:  Confirming 
our  verbal  agreement  of  on  or  about  the  22d 
ultimo,  and  our  further  conversation  at 
Grand  Rapids  to-day,  as  requested  "by  you,  I 
write  to  say  that  if  you  negotiate  with  John 
Canfield  the  purchase  by  this  company  of 
the  Canfield  pine  lands,  so  called,  in  Missau- 
kee and  Kalkaska  counties,  amounting  to 
about  10,000  acres,  we  are  to  pay  you  $10,- 
000,  which  will  be  in  full  of  your  commis- 
sions and  services  and  expenses  in  the  mat- 
ter. Otherwise  we  are  under  no  obligations 
to  you  on  account  of  any  services  you  may 
have  rendered  or  expenses  incurred;  it  be- 
ing the  understandirig  that  if  we  so  pur- 
chase we  are  to  get  the  property  for  the 
amount  actually  going  to  Mr.  Canfield  for 
the  same.'*  In  reference  to  this  agreement 
plaintiff  testified:  "At  the  time  Mr.  Mon- 
roe said  he  would  give  me  $10,000  if  I  would 
use  my  influence  to  get  the  timber  for  them 
at  a  price  they  could  afford  to  buy  it  at,  I 
said  to  him  that  I  would  do  what  I  could. 


tain-  a  purchaser  at  those  terms,  sotight  to  In- 
duce the  principal  to  accept  a  less  sum  than  he 
had  proposed,  the  broker  by  such  conduct  for- 
feits his  right  to  commissions,  modified  by  stat- 
ing that  the  burden  of  proof  In  the  matter  was 
upon  the  principal,  Is  not  error,  as  the  princi- 
pal Is  bound  to  establiah  his  defense  of  bad 
faith.     Buckingham  v.  Harris,  10  Colo.  455. 

III.  In  case9  of  oonflicting  interest9. 

In  any  case  In  which  It  appears  that  the  In- 
terests of  the  agent  and  those  of  his  principal 
conflict,  the  courts  will  subject  the  case  of  the 
former  to  the  closest  scrutiny,  and  Infer  that  he 
acted  cormptly  and  from  a  self-interest  In  all 
cases  of  doubt,  and  thus  cast  upon  the  agent 
the  burden  of  proving  the  good  faith  and  honesty 
of  the  transaction.  Hammond  v.  Book  waiter, 
12  Ind.  App.  177,  181. 

And  the  rule  is  the  same  even  when  they  re- 
motely conflict  with  his  own  Interests,  or  those 
of  another  party ;  the  law,  having  a  just  regard 
for  human  frailty,  will  not  permit  him  to  act, 
nor  will  it  hold  his  acts  obligatory  on  the 
principal.  Herman  v.  Martlneau,  1  Wis.  151, 
60  Am.  Dec  368. 

A  broker  or  agent  undertaking  a  special  busi- 
ness for  another  cannot,  on  the  subject  of  that 
trust,  act  for  his  own  benefit  to  the  Injury  of 
his  principal.  Dodd  v.  Wakeman,  26  N.  J.  Eq. 
484,  487;  Parklst  v.  Alexander,  1  Johns.  Ch. 
396 ;  Condit  v.  Blackwell,  22  N.  J.  Eq.  486 ; 
Swltzer  V.  Sklles,  8  111.  629.  44  Am.  Dec.  723 ; 
Hammond  v.  Bookwalter,  12  Ind.  App.  177,  181. 

If  the  broker  has  a  personal  Interest  hostile 
to  the  Interests  of  his  principal,  the  law  re- 
qolres  him  to  disclose  the  actual  situation  and 
his  own  interests  fully  to  his  principal,  and  the 
oiftM  probandi  is  upon  him.  Humphrey  v. 
Eddy  Transp.  Co.  107  Mich.  163,  167 ;  Fountain 
Coal  Co.  V.  Phelps,  95  Ind.  271. 

In  cases  in  which  the  interest  of  the  princi- 
pal and  the  agent  are  In  conflict  It  will  not  suf- 
fice simply  for  the  agent  to  show  that  the  prin- 
cipal has  received  all  that  he  directed  the 
a^ent  to  ask,  or  that  the  amount  was  all  that 
could  have  been  procured  from  a  stranger,  as 
the  agent  cannot  act  In  the  transaction  In  the 
dual  relation  of  both  agent  and  principal. 
Hammond  v.  Bookwalter,  12  Ind.  App.  177,  181. 

The  broker  cannot  lawfully  take  secret  Inter- 
est In  contracts  which  he  Is  authorized  to  make. 
Smith  V.  Seattle,  L.  S.  &  E.  B.  Co.  72  Hun,  202. 

And  any  advantage  gained  by  an  agent, 
45  L,  R.  A. 


but  I  did  not  want  that  to  bar  me  from  any 
commissions  from  Mr.  Canfield;  that  it 
would  be  no  price  as  a  commission  for  a 
deal  of  that  size, — of  that  magnitude.  He 
said  he  did  not  care  anything  about  how 
much  commission  I  got  from  Mr.  Canfield 
as  long  as  he  got  the  timber  for  the  actual 
price  going  to  Mr.  Canfield."  It  appears 
that  after  this  meeting  of  the  parties  in 
Grand  Rapids  on  January  3,  1896,  no  fur- 
ther negotiations  were  had  between  the  par- 
ties in  reference  to  purchase  and  sale  of  the 
lands  until  in  December  following,  when  ne- 
gotiations were  opened  between  defendant 
and  Mr.  Moni-oe,  and  the  lands  were  pur- 
chased from  defendant  by  the  Thayer  Lum- 
ber Company  for  $1,200,000  some  time  in 
January,  1897,  the  contract  being  finally 
made,  and  first  money  paid,  in  February  fol- 
lowing. Mr.  Monroe  testified:  "During 
the  fall  of  1895  and  up  to  January  3,  1896, 
when  they  [the  negotiations]  terminated, 
Mr.  Leathers  was  acting  in  my  behalf  and  in 


whether  it  Is  the  fruit  of  performance  or 
violation  of  duty,  belongs  to  his  principal.  Dodd 
V.  Wakeman,  26  N.  J.  Eq.  484,  487. 

The  rule  which  forbids  the  broker  or  agent 
dealing  with  the  property  of  his  principal  on 
nis  own  account  applies  to  a  case  in  which 
there  Is  a  voluntary  assumption  of  the  agency. 
^^^j^s^^-^McCagg,  82  111.  444 ;  Casey  v.  Casey, 

The  broker's  right  to  recover  was  denied  In 
Eberhart  v.  Camp,  35  111.  App.  248,  as  he  was 
Interested  In  the  subject-matter  and  acted  on 
behalf  of  himself  and  his  co-owners,  for  the 
reason  that  If  one  of  two  or  more  parties  having 
an  interest  In  the  same  subject-matter  acts  for 
the  benefit  of  all.  he  Is^  In  the  absence  of  an 
agreement  to  the  contrary,  not  entitled  to  any 
compensation  or  commissions. 

Whenever  a  broker  Invested  with  the  power  to 
sell  the  property  of  his  principal  makes  a  sale 
within  his  authority  which  he  believes  to  be  for 
the  best  Interest  of  his  principal,  the  fact  that 
Jn  making  It  the  Impelling  motive  that  actuates 
him  Is  self-interest,  and  not  his  duty  to  his 
principal,  does  not  give  the  principal  a  right  of 
action  against  him  for  fraud  In  case  the  sale 
proves  disadvantageous,  as  the  Intention  of  the 
agent  to  defraud  his  principal  must  exist  In  fact 
and  cannot  be  Imputed  to  him.  Price  v.  Keyes, 
62  N.  Y.  378,  385,  Reversing  1  Hun,  177.  8 
Thomp.  as  C.  370. 

But  the  rule  "that  In  matters  touching  the 
agency  agents  cannot  so  act  as  to  bind  their 
principals,  where  they  have  an  adverse  Interest 
In  themselves,*'  does  not  apply  to  a  case  where 
a  broker  who  Is  employed  as  an  agent  to  sell 
has  an  Interest  In  the  sale  of  the  estate,  for  a 
third  person,  so  long  as  he  does  not  permit  his 
interest  In  other  like  transactions  to  Interfere 
with  his  duty  to  his  principal.     Gaty  v.  Sack, 

19  Mo.  App.  478. 

IV.  Notidisoloaure  of  true  position. 

It  Is  the  duty  of  the  broker  to  make  a  full 
disclosure  to  his  principal  of  his  Interest  In  the 
subject-matter,  and  also  of  all  Information  he 
has  thereon.     Jansen  v.  Williams,  36  Neb.  869, 

20  L.  R.  A.  207. 

He  is  bound  to  disclose  to  his  principal  all 
facts  known  to  him  material  to  the  transaction. 
Young  V.  Hughes,  32  N.  J.  Eq.  372,  383  ;  Page  v. 
Voorhles,  40  N.  Y.  S.  R.  696,  698  ;  Bookwalter 
V.  Lansing,  23  Neb.  291;  Hall  v.  Gambrlll.  92 
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my  interest.  I  had  an  arrangement  with 
him,  in  case  he  got  a  satisfactory  price  for 
the  timber,  and  negotiated  the  trade,  we 
were  to  pay  him  a  certain  sum  of  money. 
.  .  .  Before  we  sent  our  man  onto  the 
lands,  I  saw  Mr.  Leathers^  and  asked  him, 
'What  do  you  want  out  of  thist'  .  .  . 
and  he  said  in  a  trade  of  thait  kind  he  ought 
to  have  $25,000  from  us.  I  told  him  if  that 
was  his  bottom  figure,  we  would  go  no  fur- 
ther. ...  He  said  he  could  do  us  a  lot 
of  good  in  a  trade  of  that  kind,  and  wanted 
to  work  for  our  interest  alone.  .  .  .  We 
finally  agreed  that  if  Mr.  Leathers  would 
work  soldy  for  our  interest,  and  for  no  oom- 
miaeions  from  the  other  side,  and  we  were 
to  have  the  timber  for  the  net  amount  that 
Mr.  Canfield  sold  it  for,  we  would  pay  him 
$10,000  in  cash,  in  case  he  negotiated  the 
sale  at  a  price  satisfactory  to  us.  ...  In 
doing  what  he  did  during  the  fall  of  1895, 1 
understood  he  was  acting  for  me."  The  de- 
fendant testified  that  he  made  no  agreement 


with  Mr.  Leathers  to  pay  him  a  commission, 
but,  on  the  contrary,  stated  to  him  that  he 
would  not  pay  him  any  commission.  He 
further  testifi^  that  Mr.  Leathers  wanted  a 
commission  of  $40,000,  and  he  told  him  he 
would  have  nothisng  to  do  with  the  deal,  as 
he  was  able  to  nuike  his  own  sales  and 
handle  his  own  lands  as  well  as  anyone 
could  do  it  for  him. 
The  defendant's  claims  on  the  trial  were: 

(1)  That  he  did  not  employ  plaintiff;  and 

(2)  that  plaintiff  was  in  the  employ  of  the 
Thayer  Lumber  Company,  and  working  for 
and  in  its  interests,  and  not  in  the  interest 
of  defendant.  Plaintiff's  claim  was  that  he 
stood  in  relation  to  the  parties  as  a  broker, 
acting  for  both.  The  court  charged  the  jury 
as  follows:  "Upon  'Uie  question  of  double 
commissions, — ^whether  a  broker  may  act  for 
both  parties  to  a  deal,  whether  he  may  be 
agent  for  both  buyer  and  seller, — ^I  under- 
s&nd  the  law  to  be  tha/t  the  broker  cannot 
act  as  the  agent  of  both  parties  where  their 


Fed.  Rep.  32,  37;  Prondfoot  ▼.  Wightman,  78 
111.  553. 

And  If  he  does  not  do  so  he  is  guilty  of  a 
fraud,  and  his  contract  Is  against  public  policy 
and  Yoid,  and  there  can  be  no  recoyery  on  It. 
Hampton  v.  Lackens,  72  III.  App.  442 ;  Cottom 
V.  Holllday,  59  III.  176;  Famsworth  v.  Hem- 
mer.  1  Allen,  494.  79  Am.  I>ec.  756;  Rice  y. 
Wood,  113  Mass.  133 :  Holcomb  ▼.  Weaver,  136 
Mass.  265;  Walker  ▼.  Osgood.  98  Mass.  348; 
Fuller  V.  Dame.  18  Pick.  472;  Bollman  ▼. 
Loomis,  41  Conn.  581;  Atlee  ▼.  Fink,  75  Mo. 
100. 

So.  the  intentional  concealment  of  Important 
and  material  facts  trom  the  knowledge  of  his 
principal  by  a  broker  will  deprive  him  of  his 
right  to  commission  for  procuring  a  buyer.  Col- 
lins V.  McClurg.  1  Colo.  App.  348. 

And  If  the  broker  disregards  his  duty  to  noti- 
fy his  principal  of  an  Increase  in  value,  and  he 
attempts  to  sacrifice  the  property.  It  Is  a  fraud 
upon  the  right  of  the  principal.  Hall  v.  Oam- 
brill.  92  Fed.  Rep.  82,  87.  To  the  same  effect, 
Proudfoot  V.  Wightman.  78  til.  553. 

And  any  concealment  from  his  principal  in 
any  way  bearing  on  the  transaction  will  defeat 
his  claim.  Bell  v.  McConnell.  37  Ohio  St.  896. 
41  Am.  Rep.  528 ;  Wadsworth  v.  Adams.  138  U. 
S.  380.  34  L.  ed.  984;  Collins  v.  McClurg,  1 
Colo.  App.  348. 

And  such  acts  render  the  transaction  null  and 
void.     Bookwaiter  v.  Lansing,  23  Neb.  291. 

Especially  when  he  knows  of  the  matter 
which  ultimately  defeats  his  efforts.  Berg  v. 
San  Antonio  Street  R.  Co.  17  Tex.  Civ.  App. 
291. 

There  must  be  no  misrepresentation,  and  an 
entire  absence  of  concealment  or  suppression 
of  any  fact  within  the  knowledge  of  the  agent 
which  might  Influence  the  principal.  Condlt  v. 
Blackwell.  22  N.  J.  Eq.  481,  487;  Parkist  v. 
Alexander.  1  Johus.  Ch.  394 ;  Banks  v.  Judah, 
8  Conn.  146;  New  York  Cent.  Ins.  Co.  v.  Na- 
tional Protection  Ins.  Co.  14  N.  Y.  91;  Hug- 
uenin  v.  Baseley.  14  Yes.  Jr.  273;  Lowther  v. 
Lowther.  13  Ves.  Jr.  102. 

All  agreements  between  a  real-estate  agent  or 
broker  and  the  proposed  purchaser  touching  the 
subject-matter  of  his  employment,  which  are 
not  disclosed  to  his  principal,  should  be  scruti- 
nized closely,  and  if  not  found  compatible  with 
entire  Integrity  and  good  faith  toward  the  prin- 
cipal they  will  defeat  the  agent's  claim  for  com- 
missions from  the  principal.  Hobart  v.  Sher- 
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bume,  66  Minn.  171,  173 ;  Webb  v.  Paxton,  36 
Minn.  532. 

In  a  case  In  which  the  customer  had  been 
found  by  the  broker  before  he  received  his  ap- 
pointment by  his  principal  to  sell  the  property, 
his  recovery  of  commissions  from  his  principal 
was  sustained,  even  though  the  latter  was  not 
informed  by  him  when  the  contract  of  employ- 
ment was  made  that  he  had  a  customer  ready 
to  buy,  as  the  mere  fact  that  the  purchaser  had 
expressed  a  desire  to  meet  the  principal  after 
having  been  shown  the  property  by  the  broker 
did  not  constitute  a  fraud  suflScIent  to  prevent 
his  recovery.  Donohue  v.  Padden.  98  Wis.  20, 
22. 

In  a  case  where  the  principal's  evidence 
showed  that  he  was  induced  to  enter  into  the 
contract  by  reason  of  the  broker's  false  repre- 
sentations "as  of  his  own  knowledge"  regard- 
ing the  rents  of  the  premises  to  be  taken  by  his 
principal  in  exchange,  and  that  upon  discover- 
ing the  sale  to  be  false  and  fraudulent  the  prin- 
cipal refused  to  carry  out  the  contract,  it  was 
held  error  in  the  court  below  to  refuse  to  charge 
the  jury  that  if  the  broker  stated  to  his  princi- 
pal of  his  own  knowledge  what  the  aggregate 
rents  of  the  premises  were,  and  the  principal 
was  thereby  Influenced  to  enter  Into  the  con- 
tract, and  such  a  statement  was  untrue  to  the 
principal's  prejadice,  in  that  the  rents  were 
materially  less,  then  the  broker  was  not  entitled 
to  recover;  and  further,  that  it  was  error  to 
add  to  such  charge  that  the  representations 
were  intentionally  false  on  the  broker's  part,  as 
it  was  immaterial  whether  the  broker  knew 
them  to  be  false  or  not  if  he  made  them  with 
his  own  knowledge,  and  that  the  principal  had 
a  right  to  rely  upon  such  representations.  The 
court  therefore  reversed  the  order  of  the  court 
below  in  favor  of  the  plaintiff,  and  ordered  a 
new  trial.  Kramer  v.  Bjerrum,  19  App.  Div. 
332. 

In  a  case  In  which  the  principal  sought  to 
escape  payment  of  commissions  on  an  exchange 
of  property  upon  the  ground  that  the  broker 
had  not  disclosed  to  him  a  mortgage  upon  the 
property  to  be  taken  In  exchange,  the  court 
held  that  It  could  not  be  said  to  be  a  matter  of 
law  that  the  failure  of  the  broker  to  Inform  his 
principal  of  the  mortgage  was  such  a  breach 
of  duty  as  would  forfeit  any  right  to  compensa- 
tion ;  that  the  question  was  one  for  the  jury  to 
decide,  as  to  whether  the  failure  to  Inform  the 
nrincipal  of  the  mortgage  in  Question  was,  nn- 
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istarestB  are  adverse,  -without  their  knowl- 
edge and  consent.  Where  the  double  agency 
ii  unknown  to  either  party,  the  broker  can- 
not recover  from  both;  that  is,  he  cannot 
enforce  the  payment  of  oommiseions  from 
the  party  who  wae  ignorant  of  his  being 
employed  hj  the  other, — who  was  ignorant 
of  the  double  employment.  Where  the  double 
agency  is  kno^n  and  assented  to  by  both 
parties,  and  each  agrees  to  pay  the  broker  a 
commission,  he  may  recover  from  both;  and 
where  the  broker  is  simply  acting  as  a  mid- 
dleman to  bring  the  parties  together,  and 
takes  no  part  whatever  in  the  negotiations 
between  them,  he  may,  to  this  extent^  act  as 
the  agent  of  both  psurties,  and  recover  com- 
miasionB  from  each;  and  it  is  imnuuterial  in 
such  case  that  either  party  was  unaware 
that  he  was  employed  by  ttie  other.  It  is 
claimed  by  the  plaintiff  in  this  case  that 
that  was  his  relation  to  this  deal, — ^that  he 
was  simply  a  middleman  to  bring  the  parties 
together,  they  to  make  their  own  contract  as 


to  price  and  terms;  while  on  the  part  d  the 
defendant  it  is  claimed  that  he  was  at  least 
employed  to  serve  the  Thayer  Lumber  Com- 
pany to  a  greater  extent;  he  was  to  do  some- 
thing more,  as  it  is  claimed  by  the  defendant 
in  behalf  of  the  Thayer  Lumber  Company; 
that  he  was  to  do  everything  he  could  to  ob- 
tain a  purchase  for  them  on  as  reasonable 
terms  as  he  could.  There  is  a  question  of 
fact  over  whidi  there  is  a  controversy,  and 
that  ia  for  you  to  determine  which  is  cor- 
rect." 

The  defendant  asked  the  court  to  charge 
the  jury  as  follows:  "It  appears  by  the 
evidence  of  the  plaintiff  that  i^ter  the  time 
when  he  claims  the  agreement  was  made  be- 
tween him  and  Mr.  Canfield  by  which  he 
was  to  be  paid  a  commission  by  Mr.  Can- 
field  he  worked  and  acted  in  the  business 
relating  to  the  sale  of  the  lands  to  the 
Thayer  Lumber  Company  against  Mr.  Canr 
field's  interest  and  m  the  interest  of  the 
Thayer  Lumber  Company.    Under  the  facts 


der  all  the  circumstances  of  the  case,  a  breach  of 
duty  owing  by  the  broker  to  his  principal,  as  it 
did  not  follow  that,  even  if  the  principal  had 
known  of  the  existeooe  of  the  mortgage,  he 
wonld  have  refused  to  enter  Into  the  contract 
of  exchange.  Page  v.  Voorhles,  40  N.  Y.  8.  R. 
096.  608. 

If  a  broker  has  a  knowledge  of  the  condition 
of  the  cotmtry  and  the  enhancement  of  the 
▼aloe  of  the  land  by  reason  of  Its  proximity  to 
oil  fields,  and  he  negotiates  a  sale  at  a  price 
far  below  Its  value  without  divulging  his  knowl- 
edge to  his  principal,  he  forfeits  his  right  to 
commissiona  Hall  v.  Gambrill,  92  Fed.  Rep. 
82,  37.  In  this  case  the  broker's  agency  com- 
menced about  six  years  before  the  land  was  sold, 
and  the  land  had  increased  nearly  $100  per 
acre. 

But  where  the  tax  bills  were  before  the  prin- 
cipal at  the  time  negotiations  were  pending  for 
the  exchange  of  the  land,  and  he  examined  or 
had  an  opportunity  to  examine  them  and  to  de- 
termine for  himself  whether  or  not  the  taxes 
were  due,  the  principal  was  not  released  from 
payment  upon  the  ground  that  the  broker  made 
false  representations  as  to  the  amount  of  taxes 
due.     Mason  v.  Hinds,  47  N.  Y.  8.  R.  168,  166. 

y.  BoUciting  othert, 

A  broker's  solicitations  to  others  to  purchase 
the  property  under  his  option,  if  his  principal, 
who  was  seeking  to  purchase  the  property,  did 
not  will  not  be  construed  as  showing  bad  faith 
towards  his  principal,  where,  having  obtained 
the  option  at  the  lowest  price  for  which  the 
owner  would  sell  the  property,  he  made  solicita- 
tions to  such  other  parties  without  bad  faith 
towards  his  principal,  whereby  such  parties 
were  called  upon  to  purchase  provided  his  prin- 
cipal did  not  do  so.  Hinton  v.  Coleman,  76 
Wis.  221. 

YI.  Oonapiring  with  purohaa9r. 

If  the  principal  sues  the  broker  and  the  pur- 
chaser for  an  alleged  fraudulent  conspiracy,  and 
A  fraudulent  sale  in  pursuance  thereof  to  the 
purchaser,  the  failure  of  the  principal  to  estab- 
lish fraud  on  the  part  of  the  purchaser  will 
not  prevent  a  recovery  against  the  broker,  if 
the  jury  find  that  they  confederated  to  deprive 
the  principal  of  his  title  to  the  property,  and 
■aerlflced  it  by  means  of  a  sale  under  the 
power  given  to  the  broker  in  disregard  of  the 
prlnclpars  interests,  and  with  a  view  to  their 
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own  personal  profit  and  advantage.  Price  v. 
Keyes,  62  N.  Y.  378,  882,  Reversing  1  Hun, 
177,  8  Thomp.  &  C.  720. 

In  such  an  action  evidence  tending  to  show 
that  a  sale  of  the  property  in  gross  was  in 
violation  of  oral  instructions  given  to  the  brok- 
er, who  negotiated  the  sale,  and  which  shows 
that  in  so  doing  the  agent  departed  from  his 
instructions,  does  not  ipso  facto  prove  or  con- 
stitute fraud,  although  if  the  agent  sells  in 
violation  of  instructions  he  may  commit  a 
breach  of  duty  and  subject  himself  to  liability 
to  his  principal ;  but  such  evidence  is  competent 
on  the  issue  of  fraud,  and  with  other  circum- 
stances may  satisfactorily  establish  it  so  as  to 
deprive  the  broker  of  commiaslons.  Price  v. 
Keyes,  62  N.  Y.  878,  882. 

VII.  Beoret  profit. 

It  an  agent  makes  any  profit  in  the  case  by 
any  concealed  management  either  in  buying  or 
selling,  or  other  transactions  on  account  of  his 
principal,  the  profits  will  belong  exclusively  to 
the  principal.  Collins  v.  McClurg,  1  Colo.  App. 
348 ;  Cottom  v.  HoUiday,  69  III.  177 ;  Merryman 
V.  David,  81  111.  404. 

And  in  case  of  a  sale  for  more  than  the  price 
fixed  he  must  account  to  his  principal  for  the 
excesa  Collins  v.  McClurg,  1  Colo.  App.  348 ; 
Merryman  v.  Davis,  31  111.  404. 

The  broker's  claim  was  disallowed  in  Collins 
V.  McClurg,  1  Colo.  App.  848,  where  they  repre- 
sented the  best  price  to  be  |14,000,  when  In  fact 
he  received  1 16,000,  and  retained  the  diflterence. 

And  an  action  by  the  principal  to  recover  the 
money  in  the  broker's  hands  was  upheld  without 
the  necessity  of  a  demand  where  the  broker  had 
concealed  the  fact  that  the  original  purchaser 
afterwards  expressed  a  desire  "to  carry"  half 
the  property,  and  that  he  then  sold  the  other 
half  at  an  increased  price  to  other  parties,  and 
accounted  to  and  settled  with  his  principal  for 
the  whole  at  the  original  price  per  acre,  and  re- 
ceived compensation  for  selling  without  disclos- 
ing the  fact  that  the  increased  price  had  been 
obtained  for  the  other  portion.  Love  v.  Hoss, 
62  Ind.  255. 

VIII.  Neffligenoe  of  broker. 

If  there  is  any  unreasonable  neglect  of  duty 
on  the  part  of  the  broker  it  is  a  question  which 
must  be  decided  according  to  the  circumstances 
of  the  case.  BIddlson  v.  Johnson,  50  111.  App. 
178. 
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related  by  the  pl&mtiff,  he  is  not  entitled 
to  recover."  This  was  refused.  This  request 
was  based  upon  the  testimony  given  upon 
the  cross-examination  of  the  plaintiff  and 
upon  certain  letters  written  by  him  to  Mr. 
Monroe.  On  December  4,  1895,  during  the 
time  the  negotiations  were  going  forward, 
plaintiff  wrote  Mr.  Monroe:  "I  went  to 
Manistee  yesterday.  ...  I  saw  Mr. 
Oajifield  while  there,  and  told  him  your  men 
were  now  looking  the  land  over,  and  that 
you  expected  a  report  from  them  about  the 
lOth.  The  thirty  days  will  be  up  the  14th. 
Ganiield  expects  to  go  away  about  the  18th. 
I  could  find  out  but  little  from  him,  further 
than  that  there  were  several  parties  now 
figuring  on  the  timber.  Dempsey  is  with- 
out doubt  the  most  dangerous  competitor,  as 
he  wants  the  timber.  Chick  found  out  yes- 
terday that  he  expected  to  make  a  deal  with 
Dempsey,  and  claims  he  has  a  sure  thing  of 
a  sale;  but  all  we  can  judge  from  what  he 
says  is,  we  know  he  is  working  hard  to  sell ' 


to  Dempsey.  I  am  satisfied  that  whatever 
you  do  about  making  the  deal  will  have  to 
be  done  by  the  14th«  and  it  seems  to  me  it 
would  be  well  to  have  a  thorough  under- 
standing with  your  folks  down  east  so  as  to 
save  any  delay,  as  I  believe  Dempsey  wants 
this  timber.  Antisdell  told  Chick  that 
Dempsey  had  raised  his  bid  to  $1,200,000." 
Again  on  January  4  he  wrote  Monroe:  '^Mr. 
Canfield  left  Manistee  at  four  o'clock.  I 
had  several'  talks  with  him  yesterday  and  to- 
day, and  have  tried  hard  to  impress  upon 
him  that  you  would  buy  if  the  price  was  re- 
duced to  what  it  should  be."  On  January 
6  plaintiff  wrote  Mr.  Monroe  again,  saying: 
"I  started  in  to  help  you  get  this  tract  of 
timber,  and  no  one  else^  and  I  don't  want 
you  to  think  that  I  shsill  do  anythin|^  nor 
say  one  word  to  anyone  until  you  decide  to 
drop  it,  if  you  do  so  decide ;  and  I  am  ready 
to  assist  you  in  the  matter  in  your  interest, 
the  same  as  I  have  thus  far.  p.  a.  You 
need  have  no  fears  of  Mr.  Canfield  or  anyone 


Gross  negligence  on  the  part  of  the  broker, 
which  causes  a  failure  of  the  transaction  and 
renders  his  services  worthless*  is  a  bar  to  his 
right  to  compensation  for  his  services.  Fisher 
V.  Dynes,  62  Ind.  848,  852. 

And  negligence  on  the  part  of  a  broker  em- 
ployed to  effect  an  exchange  of  property  In  not 
disclosing  to  his  principal  the  refusal  of  a  war- 
ranty deed  of  the  premises  to  be  taken  in  ex- 
change on  account  of  a  clause  relating  to  the 
unpaid  taxes,  is  such  gross  negligence  as  will 
bar  his  right  to  commissions  for  effecting  such 
exchange, — especially  where  he  keeps  his  prin- 
cipal In  ignorance  of  the  fact  imtii  the  time 
stipulated  in  the  contract  has  expired,  and 
where  there  is  no  authority  to  insert  such  a 
clause  in  the  deed.    Ibid. 

Tike  principal's  letter  which  embodies  tlie 
terms  of  sale  and  Is  complete  as  a  contract,  ex- 
cept that  it  does  not  contain  a  description  of 
the  land,  and  directs  the  broker  to  have  the 
cash  sum  paid  In  bank  and  to  "bind  the  con- 
tract, and  I  will  do  as  I  have  said  above,"  Is 
explicit  as  to  terms,  and  the  broker's  neglect 
in  not  binding  the  trade  will  bar  his  recovery  of 
commissions.  Yoder  v.  White,  75  Mo.  App. 
155. 

IX.  Agreement  to  divide  commissions. 

While  the  law  requires  good  faith  and  fair 
dealing  on  the  part  of  an  agent  toward  his  prin- 
cipal, and  will  not  permit  him  to  assume  a 
double  capacity,  whereby  his  personal  interests 
may  In  any  manner  conflict  with  the  Interests 
of  his  principal,  yet  there  Is  nothing  reprehensi- 
ble in  a  broker's  agreeing  to  divide  his  commis- 
sion with  the  purchaser,  as  the  same  is  a  per- 
sonal sacrifice  on  the  broker's  part  to  further 
the  interests  of  the  principal,  and  is  no  defense 
to  an  action  for  commissions.  Scott  v.  Lloyd, 
19  Colo.  401;  Armstrong  v.  O'Brien,  83  Tex. 
685 ;  Chase  v.  Veal,  88  Tex.  888. 

Such  an  agreement  cannot  be  given  in  evi- 
dence in  order  to  defeat  the  broker's  right  to 
commissions.  Lemon  v.  Lloyd,  46  Mo.  App. 
452 ;  Huggins  Cracker  &  Candy  Co.  v.  People's 
Ins.  Co.  41  Mo.  App.  530;  Reese  v.  Garth,  86 
Mo.  App.  641. 

And  It  cannot  be  treated  as  a  cause  of  the  re- 
versal of  a  judgment  as  being  a  fraudulent 
agreement  concealed  from  the  principal  and  the 
other  purchasers  which  would  work  a  revoca- 
tion of  the  agency,  and  deprive  the  broker  of 
his  commissions.  Chase  v.  Veal,  88  Tex.  883. 
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And  an  agreement  between  brokers  to  divide 
commissions,  both  acting  for  different  parties, 
has  been  upheld.  Morgenstern  v.  Hill,  8  Misc. 
356 ;  Jarvls  v.  Schaefer,  105  N.  Y.  289 ;  Dearing 
V.  Sears,  19  N.  Y.  8.  R.  325. 

So,  the  mere  fact  that  a  broker  Is  assisted 
In  the  procuring  of  a  purchaser  by  a  party  wlio 
manes  no  claims  against  the  principal  for  com- 
missions does  not  deprive  the  broker  of  his  com- 
missions. Schuster  v.  Ganzenmuller,  17  Misc. 
808,  Reversed  In  18  Misc.  16,  and  a  new  trial 
ordered  on  the  ground  of  Improper  exclusion  of 
certain  evidence,  although  the  court  admitted 
that  there  was  evidence  In  support  of  the  con- 
clusion reached  by  the  jury  that  the  broker  was 
the  procuring  cause  of  the  sale,  and  that  the 
case  might  have  been  correctly  determined  upon 
the  facts. 

Where  the  broiler  practically  admits  an  ar- 
rangement with  the  agent  of  the  other  party  to 
divide  his  commissions  with  him,  and  has  equivo- 
cal relations  with  him  as  to  the  subject-matter 
of  his  employment  by  his  principal,  the  burden 
is  upon  the  broker  to  establish  his  entire  good 
faith  in  the  premises,  and  that  such  arrange- 
ments and  relations  are  compatible  with  faith- 
ful services  for  his  principal.  Hobart  v.  Sher- 
burne, 66  Minn.  171,  173. 

And  an  agreement  to  give  an  attorney  a  share 
of  the  amount  recovered  will  not  defeat  his 
right  to  commissions  as  such  arrangements  are 
lawful.     Sussdorf  v.  Schmidt,  55  N.  Y.  819. 

Want  of  good  faith  Is  not  shown  by  the  em- 
ployment by  a  broker  of  another  to  aid  him 
in  the  consummation  of  a  sale,  as  one  broker 
may  assist  another  In  making  a  sale.  Hafner 
V.  Flerron.  165  111.  242,  Affirming  60  111.  App. 
692;  Carter  v.  Webster,  79  111.  435. 

X.  By  purchase  of  property. 

Agents  are  bound  to  exercise  the  utmost  good 
faith  towards  their  principals,  and  cannot  law- 
fully take  secret  Interests  In  contracts  which 
they  are  authorized  to  make,  and  when  an 
agent  is  employed  to  sell  he  cannot  lawfully 
become  the  purchaser,  or  If  be  Is  authorized  to 
buy  he  cannot  lawfully  become  the  seller,  and 
when  he  violates  these  rules  he  commits  a  fraud 
on  his  principal ;  and  whoever  gives  an  agent 
Interest  In  a  contract  which  he  Is  authorized 
to  make  becomes  a  guilty  participant  In  the 
fraud  of  the  agent,  and  a  contract  so  entered 
Into  Is  voidable  at  the  election  of  the  principal. 
Smith  V.   Seattle,  L.  S.  &  B.  R.  Co.   72  Hun, 
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else  knowing  thivugh  me  thai  you  have  been 
east."  On  NoTember  20,  1895  he  also  wrote 
Mr.  Monroe:  "I  saw  Canfield  here  to-day,  and 
had  quite  a  talk  with  him.  He  talks  about 
the  same  as  last  week.  Says  he  will  wait 
thirty  days  from  the  14th  inat.  But  I  am 
satisfied  from  what  he  says  that  Dempsey  is 
quite  strongly  of  the  notion  of  buying  the 
tract.  This,  added  to  what  I  heard  while 
at  Manistee  last  week,  which  I  told  you 
about,  leads  me  to  believe  that  there  is 
something  more  than  simply  talk.  I  saw 
O'Brien  to-day,  and  cautioned  him  against  ' 
any  favorable  talks  to  Ganfieid  about  extend- 
ing the  railroad,  and  he  will  be  all  right. 
He  told  me  he  had  a  talk  with  Hughart  be- 
fore he  went  away,  and  that  they  had  agreed 
that  the  rate  would  simply  be  enough  to 
cover  the  costs  of  oonstructiom  and  hauling. 
I  believe,  in  order  to  save  time,  it  is  safe  for 
you  now  to  put  your  men  on  at  once,  and 
look  the  timbier."  In  reference  to  the  build- 
ing of  the  Grand  Rapids  &  Indiana  Railroad 


spc^en  of  in  the  above  letter,  the  plaintiff 
testified:  "This  tract  of  land  vras  23  miles 
north  and  east  ol  the  Grand  Rapids  &  In- 
diana Railroad.  .  .  .  Mr.  Monroe  and  I 
talked  about  the  timber  being  brought  over 
the  Grand  Rapids  &  Indiana  Railroad,  and 
Mr.  Canfield  talked  about  it  with  me  in  hie 
office.  .  .  .  Mr.  Canfield  talked  about 
the  building  of  his  road  from  Luther  to 
Manistee,  and  if  the  Grand  Rapids  &  In- 
diana could  be  got  to  extend  their  road  into 
this  timber  it  would  be  brought  out  that 
way,  and  he  could  take  it  to  Manistee." 
Plaintiff  further  testified  as  follows: 

Q.  Tou  say,  in  the  talk  of  J^avemher  14th 
with  Mr.  Canfield  it  was  discussed  that  by 
the  extension  of  the  Grand  Rapids  &  Indiana 
road  up  into  the  timber  the  timber  could 
be  brought  down  into  Manistee.  Did  you 
do  anything  for  Mr.  Canfield  to  aid  in  the 
extension  of  that  road  to  the  timber  ? 

A.  No  sir;  I  do  not  know  that  I  did. 


202.  To  the  same  effect,  Reardon  v.  Washburn, 
59  HI.  App.  161 :  Fish  v.  Leser,  69  111. 
894.  400;  Kronenberger  v.  Fricke.  22  III.  App. 
550.  553  ;  Anderson  v.  Welser,  24  Iowa,  428, 
432 ;  Jansen  y.  Williams,  36  Neb.  869,  20  L.  R. 
A.  207 :  Rnckman  v.  Bergholz,  87  N.  J.  L.  437, 
440:  Bain  v.  Brown,  56  N.  Y.  285;  Reed  t. 
Warner,  5  Paige,  650;  Halsey  y.  Montelro,  92 
Va  581,  683. 

He  cannot  be  both  purchaser  and  agent,  for 
Euch  a  position  ylolates  the  fiduciary  relation 
which  asrency  creates.  Morgenstem  y.  Hill,  8 
Misc.  356 ;  Dutton  y.  Wlllner,  62  N.  Y.  318,  819. 

The  two  positions  of  principal  and  agent  are 
inconsistent  with  each  other;  In  the  one  case 
the  agent  Is  bonnd  to  exercise  his  best  skill  and 
labor  and  a  high  degree  of  fidelity  and  good 
faith  to  secure  for  his  principal  the  best  price 
possible  for  the  property  to  be  sold,  and  In  the 
other  he  Is  Justified  In  using  all  means  in  his 
power  not  unlawfully  to  secure  the  property  at 
the  lowest  price  possible.  Morgenstem  y.  Hill, 
8  Misc.  366,  368;  Humi^rey  y.  Eddy  Tranap. 
Co.  107  Mich.  163 ;  Halsey  y.  Montelro,  92  Va 
581.  583  ;  Dobson  y.  Racey.  8  N.  Y.  216 ;  Stett- 
nlsche  y.  Lamb,  18  Neb.  619,  627. 

The  principle  Is  that  the  law  will  not  allow 
a  man  to  act  In  a  dual  capacity.  Dwlght  y. 
Blackmar,  2  Mich.  830,  67  Am.  I>ec.  130. 

And  tbe  moment  he  ceases  to  be  the  repre- 
sentatlye  of  his  employer  he  places  himself  In  a 
position  towards  his  principal  where  his  inter- 
ests may  come  in  conflict  with  those  of  his 
principal.  No  matter  how  fair  his  conduct  may 
be  in  the  particular  transaction,  that  moment 
he  ceases  to  be  that  which  his  serylces  require 
and  his  duty  to  his  principal  demands.  Porter 
y.  Woodruff,  36  N.  J.  Bq.  174,  170 ;  Morgenstem 
y.  Hill.  8  Misc.  366,  358;  Dobson  y.  Racey,  8 
N.  Y.  216. 

The  courts  do  not  stop  to  Inquire  whether  he 
has  gained  an  adyantage  or  not,  or  whether  his 
conduct  has  been  fraudulent  or  not,  when  the 
fact  is  established  that  he  has  attempted  to  as- 
sume two  distinct  and  opposite  characters  in 
the  same  transaction,  in  one  of  which  he  acted 
for  himself  and  in  the  other  pretended  to  act  for 
another  person,  and  to  haye  secured  for  each 
the  same  measure  of  adyantage  that  would,  haye 
been  obtained  if  each  had  been  represented  by 
a  disinterested  and  loyal  representatlye,  and  they 
do  not  pause  to  speculate  concerning  the  merits 
of  the  transaction, — whether  the  agent  has  been 
able  80  far  to  curb  his  natural  greed  as  to  take 
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no  adyantage, — ^but  they  pronounce  the  transac- 
tion yold  as  against  public  policy.  Porter  y. 
Woodruff,  36  N.  J.  Eq.  174,  180. 

So,  the  policy  of  the  law  is  to  prohibit  a  per- 
son from  attempting  to  fill  the  two  positions  at 
the  same  time,  and  the  principle  applies  in  all 
cases  alike,  and  not  merely  to  those  where  the 
agent  has  been  guilty  of  fraudulent  conduct. 
Morgenstem  y.  Hill,  8  Misc.  356,  358. 

And  the  law  does  not  stop  to  speculate  upon 
the  probabilities  that  the  agent  has  resisted 
temptation,  as  it  remoyes  the  temptation  by 
proclaiming  in  adyance  that  he  shall  not  acquire 
the  property.  Moore  v.  Moore,  6  N.  Y.  256, 
262. 

The  principle  is  founded  upon  the  infallible 
declaration  that  no  man  can  senre  two  masters, 
and  as  a  rule  of  public  policy  is  distinctly  rec- 
ognised. It  forbids  that  anyone  intrusted  with 
the  Interest  of  either  should  in  any  manner 
make  the  business  an  object  of  personal  Interest 
to  himself;  and  in  such  cases  It  matters  not 
that  no  fraud  was  meditated  and  no  Injury 
done.     Finch  y.  Conrade,  164  Pa  326,  330. 

The  object  of  the  principle  is,  not  to  compel 
restitution  in  case  fraud  has  been  committed, 
or  an  unjust  adyantage  has  been  gained,  but  to 
eleyate  the  agent  to  a  position  where  he  cannot 
be  tempted  to  betray  his  principal,  and  under 
a  less  stringent  rule  fraud  might  be  committed 
or  unfair  adyantage  taken ;  and  yet  owing  to 
the  Imperfections  of  the  best  of  human  institu- 
tions the  Injured  party  might  be  unable  either 
to  discoyer  It,  or  proye  it  In  such  manner  as  to 
entitle  him  to  redress.  Porter  y.  Woodruff,  86 
N.  J.  Eq.  174,  180. 

And  if  it  is  shown  that  the  broker  is  the  pur- 
chaser through  another  for  the  land  of  his  prin- 
cipal he  cannot  recoyer  any  commissions.  Ryan 
y.  Kahler  (Tex.  Civ.  App.)  46  S.  W.  71,  72; 
Armstrong  y.  O'Brien,  83  Tex.  633 ;  Tower  y. 
0*Neil,  66  Pa.  332 ;  Bach  y.  Emerick,  3  Jones  & 
S.  648;  Hughes  y.  Washington,  72  111.  84; 
Stewart  y.  Mather,  32  Wis.  344 ;  Gardner  y. 
Ogden,  22  N.  Y.  327. 

So,  it  will  not  be  sufficient  to  show  that  the 
principal  has  recelyed  ail  that  he  directed  the 
agent  to  ask,  or  that  the  amount  recelyed  was 
all  that  could  haye  been  procured  from  a  stran- 
ger, as  the  agent  cannot  act  In  a  dual  position 
as  agent  and  principal.  Hammond  y.  Bookwal- 
ter,  12  Ind.  App.  177. 

And  if  the  broker  does  not  disclose  the  name 
of   his   Intending  purchaser   upon   request   his 


42 


MiOHIOAN  SUFBBUE  COUBT. 


June, 


Q.  Did  you  not  do  something  to  prevenft 
his  obtaining  the  extension  of  the  road  into 
the  timber? 

A.  I  had  a  talk  with  Mr.  Hughart  and 
Mr.  O'Brien. 

Q.  You  had  a  talk  with  them  for  the  pur- 
pose of  preventing  the  extension,  had  you 
not? 

A.  I  had  a  talk  with  them  for  the  purpose 
of  arranging  for  the  exteneion  in  there  at 
Mr.  Monroe's  request. 

Q.  Did  you  not  talk  with  them  to  dissuade 
them  or  prevent  them  from  making  an  ex-< 
tension  oi  the  road  that  would  accommodate 
Mr.  Canfield? 

A.  I  don't  know  whether  I  did  or  not.  I 
think  perhaps  maybe  I  may  have  said  to 
them  that  Mr.  Monroe  did  not  want  it 
known. 

Q.  Then  you  may  have  done  wh)»fc  you 
could  to  prevent  the  Grand  Rapids  Sl  In- 
diana Railroad  Company  from  complying 
with  any  request  that  Mr.  Canfield  might 


make  for  the  extension  of  the  road  to  the 
timber? 

A.  I  don't  know  whether  I  did  or  not» 
sir. 

On  redirect  examination  plaintiff  testified 
in  reference  to  this  matter: 

Q.  Counsel  has  called  your  attention  to 
an  arrangement  with  the  6.  R.  &  I.  Co.  with 
Messrs.  Hughart  and  O'Brien,  with  refer- 
ence to  the  extension  of  the  G.  R.  Sl  I.  road 
to  thifi  timber.  What  did  you  do  in  refer- 
ence to  this  matter? 

A.  I  saw  Mr.  Hughart  and  O'Brien,  to  see 
if  the  road  could  be  extended  to  the  timber 
from  Lake  City  for  handling  this  tract  of 
timber, — ^for  bringing  it  out  by  rail  to  Mus- 
kegon or  to  Biff  Rapids,  rather. 

Q.  Did  you  ao  anything  or  say  anything 
to  prevent  him — ^Mr.  Canfield — ^having  the 
line  extended  there  than  you  have  already 
stated? 


principal  may  assnme  a  private  specnlatlon  on 
the  broker's  part,  and  refuse  to  close  the  trans- 
action without  being  liable  for  commissions. 
Hayden  v.  Grlllo,  35  Mo.  App.  647,  654. 

If,  In  Ignorance  of  such  facts,  the  principal 
should  pay  the  compensation,  when  Informed  of 
them  he  may  recover  It  back  as  money  paid  un- 
der mlntake  of  law.  McGar  v.  Adams,  65  Ala. 
106,  103. 

And  all  the  profits  and  advantages  gained  In 
the  transaction  belong  to  the  principal,  and 
without  his  assent  he  cannot  acquire  an  inter- 
est in  the  subject-matter  of  the  agency  adverse 
to  that  of  his  principal.  Cottom  v.  Holllday, 
59  III.  176,  179. 

When  it  appears  that  an  agent  has  an  inter- 
est in  the  contract  negotiated  by  him  on  behalf 
of  his  principal,  the  burden  Is  upon  'the  party 
seeking  to  enforce  the  contract  of  showing  that 
the  agent  made  a  full  disclosure  of  his  interest 
to  his  principal.  Smith  v.  Seattle,  L.  S.  &  E. 
R.  Co.  72  Hun,  202 ;  Dunne  v.  English,  L.  R.  18 
Eq.  524,  31  L.  T.  N.  S.  75. 

So.  the  rights  of  the  principal  will  not  be 
changed,  nor  the  capacity  of  the  agent  enlarged, 
by  the  fact  that  the  agent  is  not  vested  with  a 
discretion,  but  simply  acts  under  an  authority 
to  purchase  a  particular  property  at  a  specified 
price,  or  to  sell  a  particular  propei'ty  at  the 
market  price,  and  no  such  distinction  Is  recog- 
nized, neither  can  it  be  established  without  re- 
moving an  Important  safeguard  against  fraud. 
Porter  v.  Woodruff,  36  N.  J.  Bq.  180. 

If  the  broker  by  means  of  a  fraudulent  de- 
vice procures  the  property  for  himself  at  less 
than  its  real  value  such  transaction  will  be  set 
aside.     Bookwalter  v.  Lansing,  28  Neb.  291. 

Strong  presumptions  of  Indirection  and  effort 
to  evade  the  salutary  principle  forbidding  an 
agent  to  stand  In  the  conflicting  relation  of  sell- 
er and  purchaser  arise,  when  very  recently  aft- 
er the  eale  he  is  found  to  have  acquired  from 
the  purchaser  a  beneficial  interest  in  the  prop- 
erty sold,  and  the  presumption  is  that  it  Is  a 
duty  the  agent  owes  to  himself  to  remove  by 
clear  and  convincing  evidence  the  absence  of  all 
concert  or  collusion,  and  to  establish  the  fair- 
ness of  the  transaction.  McGar  v.  Adams,  65 
Ala.  100,  110. 

In  the  case  of  a  broker  buying  directly  from 
his  principal  or  obtaining  any  advantage  over 
him  In  the  transaction,  it  has  been  said  that  the 
law  delivers  the  agent  from  temptation  by  a 
presumptio  juris  et  de  jure,  which  good  inten- 
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tlona  are  unavailing  to  repel.     Conkey  v.  Bond, 
36  N.  Y.  427,  Affirming  84  Barb.  276. 

And  it  is  necessary  for  the  broker  to  prove 
that  the  transaction  was  made  and  is  character- 
ized by  the  utmost  good  faith,  without  misrep- 
resentations, concealment,  or  suppression  of 
any  fact  within  the  knowledge  of  the  agent 
which  might  influence  the  principal,  and  the 
burden  of  proving  the  same  rests  upon  the 
agent.  Porter  v.  Woodruff,  86  N.  J.  Eq.  174, 
180;  Condlt  v.  Blackwell,  22  N.  J.  Eq.  481; 
Jansen  v.  Williams,  86  Neb.  869,  20  L.  R.  A. 
207. 

A  broker  should  not  be  permitted  to  form  an 
arrangement  with  a  third  party  to  purchase  as 
partners,  and  his  duties  and  obligations  are  such 
that  he  cannot  there  avail  himself  of  the  advan- 
tages given  by  his 'position  to  speculate  off  of 
his  principal.  Reardon  v.  Washburn,  69  111. 
App.  101. 

If  a  broker  enters  into  a  secret  agreement 
with  a  purchaser  to  purchase  Jointly,  and  the 
broker  is  to  claim  his  commissions  in  part  pay- 
ment of  the  Interest  in  the  purchase,  the  brok- 
er acts  In  bad  faith.  Finch  v.  Conrade,  154  Pa. 
326,  332. 

And  he  cannot  purchase  by  a  combination 
with  others.  McGar  v.  Adams,  65  Ala  106, 
109. 

And  If  he  sells  to  a  company  in  which  he  Is 
interested  as  a  shareholder  and  director,  he  is 
not  entitled  to  commissions  from  his  employer 
in  respect  to  the  sale.  Salomons  v.  Pender,  8 
Hurlst.  &  C.  639,  34  L.  J.  Exch.  05,  11  Jur.  N. 
S.  432,  12  L.  T.  N.  8.  267.  13  Week.  Rep.  037. 

So,  in  the  case  of  a  sale  to  a  nominal  pur- 
chaser for  the  benefit  of  such  a  company  as  a 
mere  conduit  through  wlhch  his  company  ulti- 
mately purchases,  none  of  which  facts  are  com- 
municated to  his  principal.  Humphrey  v.  Eddy 
Transp.  Co.  107  Mich.  163,  167. 

And  the  same  ruling  holds  in  the  case  of  a 
purchase  in  the  name  of  an  ostensible  purchaser 
in  order  to  conceal  the  broker's  relation  in  the 
matter.  Ryan  v.  Kahler  (Tex.  Civ.  App.)  46  S. 
W.  71,  72. 

So.  where  the  broker  finds  a  purchaser  in  a 
syndicate  of  which  he  himself  Is  a  member. 
Hammond  v.  Bookwalter,  12  Ind.  App.  177,  181. 

And  the  fact  that  only  one  of  the  brokers  was 
interested  In  the  purchase  Is  sufllclent  to  Invoke 
the  application  of  the  rule  unless  it  is  also  made 
to  appear  that  the  principal,  knowing  of  the 
interest  of  such  broker,  specially  undertook  and 
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A.  No,  sir;  I  did  not.  Both  Mr.  Hughart 
and  Mr.  O'Brien  said  that  Mr^  Canfield  had 
talked  with  them  about  extending  the  line 
in;  but  the  road  was  too  poor  financially  to 
eictend  it,  and  if  it  was  extended  for  bring- 
ing oat  that  timber  somebody  would  have 
to  put  up  the  money;  and  thereby  Mr.  Mon- 
roe, for  his  company,  arranged  with  the  G. 
R.  &  I.  road  to  adyance  certain  moneys  to 
extend  the  line  into  the  timber,  and  that 
money  was  to  come  back  in  freights.  My 
recollection  is,  irt  was  somewhere  from  $50,- 
000  to  $75,000  money  that  was  to  be  ad- 
vanced. 

On  croes-examination  plaintiff  was  asked 
further  as  to  what  he  did  for  Mr.  Canfield: 

Q.  I  say,  when  you  went  to  Mr.  Canfield, 
before  he  agreed  to  pay  you  a  commission, 
you  were  in  a  position  where  it  was  your 
duty  to  bring  about  a  deal,  if  you  could, 
without  any  commission  from  him? 


A.  Well,  sir,  I  was  satisfied  from  the  talk 
with  Mr.  Canfield  that  I  would  have  a  com- 
mission from  him  when  I  made  the  arrange- 
ment with  Mr.  Monroe.     .     .     . 

Q.  After  making  the  agreement  with 
Mr.  Canfield,  did  you  do  anything  to  brins 
Mr.  Monroe  up  in  his  price  that  you  would 
not  have  done  if  you  had  had  no  agreement 
with  Mr.  Canfield? 

A.  No,  sir;  I  don't  know  that  I  did. 

Plaintiff  further  testified: 

Q.  While  acting  for  the  Thayer  Lumber 
Company,  you  wanted  to  bring  Mr.  Canfield 
down  in  his  price? 

A.  I  wanted  to  bring  Mr.  Canfield  down 
where  a  deal  could  be  made.  I  had  a  talk 
with  Mr.  Canfield. 

Q.  And,  actuigfor  Mr.  Canfield,  you  want- 
ed to  bring  the  Thayer  Lumber  Company  up 
in  price? 

A.  Yes,  perhaps  so. 


agreed  to  compensate  the  brokers  for  making 
the  sale.     IMd. 

And  even  assuming  that  a  sale  may  have  been 
effected  by  a  iNroker  with  a  purchaser  In  good 
faith,  yet  if  the  broker,  upon  discovering  that 
he  can  get  a  mnch  increased  price  from  another 
parchaser,  and  that  the  first  purchaser  is  will- 
ing to  surrender  his  bargain  for  a  trifle,  makes 
a  deal  whereby  he  procures  an  increased  price, 
be  is  l)Ound  to  disclose  the  facts  to  bis  prin- 
cipal and  to  give  him  the  benefit  of  the  advan- 
tage, and  he  cannot  recover  his  commissions. 
Bain  V.  Brown,  56  N.  Y.  285. 

So,  the  broker's  commissions  were  refused 
where,  by  means  of  fraudulent  pretenses  and 
statements  to  the  proposed  purchasers  and  to 
the  husband  of  the  principal,  he  secretly  ob- 
tained a  part  Interest  in  the  property  with  the 
purchasers,  even  though  the  husband  knew  of 
his  interest  as  a  purchaser  at  the  time  the 
contract  of  sale  was  executed,  but  was  not  in 
possession  of  all  the  facts  showing  the  broker's 
adverse  Interest.  Smith  v.  Trlpls,  2  Tex.  Civ. 
App.  2G7. 

And  no  commissions  were  allowed  where  the 
agent  agreed  with  a  party  that  if  he  would 
bring  him  a  purchaaer  he  would  divide  commis- 
sions with  him,  and  such  party  agreed  with  an- 
other to  purchase  Jointly,  and  a  contract  of 
purchase  was  taken  in  the  name  of  such  party, 
and  the  principal  knew  that  they  purchased  on 
a  Joint  account  but  nothing  was  said  as  to  com- 
mission.    Morgenstern  v.  Hill,  8  Misc.  856. 

The  court  refused  commissions  to  one  of  a 
committee  of  five  elected  by  a  club  to  procure 
land  for  its  use,  who,  contrary  to  the  under- 
standing and  arrangement  between  the  club 
members,  Induced  the  vendor  to  pay  a  com- 
mission, but  did  not  report  the  fact  to  the  com- 
mittee, and  concealed  it  until  it  was  found  out, 
when  he  stated  that  he  intended  to  give  it  to 
the  club.  Bedhead  y.  Parkway  Driving  Club, 
7  Misc.  276. 

So,  the  rule  extends  to  a  case  of  a  broker's 
clerk  who  has  access  to  all  the  correspondence 
between  the  broker  and  the  principal ;  and  he 
will  be  chargeable  as  a  trustee  for  the  principal 
in  case  of  a  purchase  made  by  him.  Gardner 
V.  Ogden.  22  N.  Y.  827,  78  Am.  Dec.  192. 

But  while  the  law  forbids  the  agent  while 
acting  as  such  from  taking  advantage  of  his 
principal  by  reason  of  his  position,  it  does  not 
forbid  him  from  making  a  purchase  direct  from 
the  principal  of  the  thing  he  is  employed  to  sell, 
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where  there  is  no  concealment  of  the  truth  or 
fraud  practised.  Hammond  v.  Bookwalter,  12 
Ind.  App.  177.  181. 

He  must,  however,  acquaint  the  principal 
with  all  he  knows  as  to  the  value  of  the  prop- 
erty, etc.  Shepherd  v.  Hedden,  29  N.  J.  L.  334, 
337. 

He  must  have  disclosed  all  the  facts  concern- 
ing the  interest  he  is  to  take  in  the  purchase 
so  that  his  principal  may  act  with  full  knowl- 
edge. Halsey  v.  Montelro,  82  Va.  581,  683; 
Humphrey  v.  Eddy  Transp.  Co.  107  Mich.  163. 

Such  transactions  are  never  upheld  unless 
it  is  clearly  shown  that  there  has  been  the  most 
marked  integrity  on  the  part  of  the  broker,  that 
uberrima  /Idea  which  removes  all  doubt  respect- 
ing the  fairness  of  the  contract.  Porter  v. 
Woodruff,  86  N.  J.  Bq.  174,  184. 

And  the  principal  must  have  full  knowledge 
of  all  the  iiLformation.  Ruckman  v.  Berghols, 
87  N.  J.  L.  487,  440 ;  McGar  v.  Adams,  65  Ala. 
106,  100;  Jansen  v.  Williams,  86  Neb.  869,  20 
L.   R.  A.  207. 

But  when  the  broker  has  found  a  purchaser 
he  la  no  longer  the  agent  of  his  principal,  the 
seller.     Short  v.  Millard.  68  111.  292. 

And  If  the  agency  has  terminated  the  broker 
has  a  right  to  deal  in  the  property,  and  if.  In 
such  a  case,  his  principal  seeks  to  upset  the 
•ale,  he  must  show  that  the  interest  acquired 
by  the  broker  accrued  during  the  continuance 
of  the  agency.  Walker  v.  Derby,  6  Bias.  134, 
Affirmed  in  the  Illinois  Supreme  Court,  Dec 
Term,  1891,  but  no  opinion  filed. 

So,  the  broker  who,  after  the  termination  of 
the  agency,  procures  an  interest  in  the  property 
purchased,  is  not  bound  to  disclose  the  fact  to 
his  principal,  and  the  nondisclosure  of  such 
fact  does  not  show  fraud  or  bad  faith  of  itself. 
Ibid. 

And  if  the  broker  makes  a  bona  fide  sale  to  a 
bona  fide  purchaser,  and  the  principal  has 
knowledge  of  such  sale,  and  of  the  terms  upon 
which  it  is  made,  and  ratifies  such  sale,  he  may 
subsequently  purchase  the  property  from  such 
party  in  the  absence  of  a  showing  of  fraud 
upon  his  principal.  Bookwalter  v.  Lansing,  23 
Neb.  291. 

And  when  the  relation  of  principal  and  agent 
between  the  broker  and  the  principal  ceases,  and 
one  of  the  brokers  becomes  a  purchaser,  a  new 
contract  must  be  entered  into  in  order  to  enable 
the  broker  to  occupy  the  dual  i>osition  of  prin* 
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Q.  So  that  you  were  playing  each  against 
the  other  in  that  way^  were  you  notT 
A.  Yes,  sir. 

It  is  settled  in  this  state  that  a  broker 
who  simply  brings  the  parties  together,  and 
has  no  hand  in  the  negotiations  between 
them,  they  making  their  own  bargain  with- 
out his  aid  or  interference,  can  legally  re- 
ceive compensation  from  both  of  them,  al- 
though each  be  ignorant  of  his  employment 
by  the  other.  Ranney  v.  Donovan,  78  Mich. 
318;  Montro88  v.  Eddy,  94  Mich.  106.  But 
from  the  plaintiff's  own  testimony  that  is 
not  the  situation  here.  He  first  entered  the 
employment  of  the  Thayer  Lumber  Company, 
agreed  upon  a  commission  to  come  from  th«ut 
company,  and  agreed  to  act  in  its  interest, 
and  did  bo  act  during  the  whole  time  the 


negotiations  were  pending.  The  parties  were 
not  left  to  make  their  own  bargain  without 
his  aid  or  interference.  He  was,  under  the 
agreement  with  the  Thayer  Lumber  Com- 
pany, to  negotiate  the  purchase  for  it,  and 
testified  that  during  the  negotiations  he  was 
trying  to  get  Mr.  Canfield's  price  down ;  and 
it  is  oipparent  from  his  letters  to  Mr.  Monroe 
and  from  his  testimony  that  in  the  interest 
of  the  Thayer  Lumber  Company  he  was  ac- 
tive in  measures  to  ward  off  Mr.  Canfield 
from  obtaining  an  extension  of  the  Grand 
Eapids  &  Indiana  Railroad  to  the  timber, 
and  in  his  dealings  with  Mr.  Dempsey.  The 
general  rule  of  agency  is  thaft  an  agent  to 
buy  or  sell  is  bound  to  make  the  b^  bar- 
gain he  can  for  his  principal,  and,  if  he 
takes  any  compensation  from  the  other  par- 
ty, it  becomes  at  once  the  property  of  his 


cipal  and  ag>ont.  Hammond  v.  Bookwalter,  12 
Ind.  App.  177. 

So,  the  rule  of  law  which  prohibits  the  agent 
or  broker  from  procuring  any  Interest  himself 
in  the  premises  docs  not  strictly  apply  to  a  case 
In  which  the  princlpol  himself  is  present  and 
negotiates  the  sale.  Walker  v.  Derby,  5  Blss. 
134,  Affirmed  in  Illinois  Supreme  Court,  Dec 
Term,  1891,  but  no  opinion  filed. 

And  where 'the  state  law  prohibits  the  proc- 
uration of  title  for  the  benefit  of  others,  in  or- 
der to  deprive  a  broker  of  compensation  where 
this  element  appears,  it  must  be  shown  that  he 
was  aware  of  the  fact  at  the  time,  or  had  suf- 
ficient notice  to  put  him  on  inquiry.  Walsh  v. 
Hastings,  20  Colo.  243. 

XI.  Double  oommissionM, 

a.  GenercU  rule. 

Where  a  real-estate  broker  is  acting  as  agent 
for  the  vendor  in  the  sale,  and  at  the  same  time 
makes  a  bargain  with  the  purchaser  and  asks 
commissions  from  him  also,  without  disclosing 
his  relations  with  the  vendor  from  whom  he  Is 
also  getting  commissions,  he  will  not  be  entitled 
to  recover  the  same,  especially  where  It  is  evi- 
dent that  both  the  parties  placed  reliance  upofi 
his  Judgment  and  skill.  Collins  v.  McClurg,  1 
Colo.  App.  348;  Manders  v.  Craft,  8  Colo.  App. 
237,  238  :  Bates  v.  Copeland,  MacArth.  &  M.  50 ; 
Cleveland  &  St.  L.  R.  Co.  v.  Pattlson,  15  Ind. 
TO :  Alexander  v.  North  Western  Christian  Uni- 
versity, 57  Ind.  466 ;  Kronenberger  v.  Fricke, 
22  111.  App.  550,  558;  Cottom  v.  Holliday,  59 
111.  176,  170;  Hampton  v.  Lackens,  72  Hi.  App. 
442;  Stratton  v.  Samuel  H.  Jones  Co.  20  Ky. 
L.  Bep.  1787 ;  Schwartze  v.  Yearly,  81  Md.  270, 
276 ;  Raisin  v.  Clark,  41  Md.  158,  20  Am.  Bep. 
66:  Farnsworth  v.  Hemmer,  1  Allen,  494,  79 
Am.  Dec.  756 ;  Rupp  v.  Sampson,  16  Gray,  398, 
77  Am.  Dec  416;  Walker  v.  Osgood,  98  Mass. 
348,  93  Am.  Dec.  168 ;  Rice  v.  Wood,  113  Mass. 
188,  16  Am.  Rep.  459;  Follansbee  v.  O'Reilly, 
135  Mass.  80,  82 ;  Moore  v.  Mandlebaum,  8 
Mich.  443 ;  Scribner  v.  Collar,  40  Mich.  375,  29 
Am.  Rep.  641 ;  McDonald  v.  Maltz,  94  Mich. 
172,  175 ;  Chapman  v.  Currie,  51  Mo.  App.  40 ; 
Norman  v.  Roseman.  69  Mo.  App.  682 ;  Camp- 
bell V.  Baxter,  41  Neb.  729 :  Rowe  v.  Stevens, 
68  N.  Y.  621;  Carman  v.  Beach,  63  N.  Y.  97, 
99 ;  Murray  v.  Beard,  102  N.  Y.  508 ;  Knauss  v. 
Krueger  Brew.  Co.  142  N.  Y.  70,  74,  Reversing 
62  Hun,  46 ;  Abel  v.  Dlsbrow,  15  App.  Div.  586 ; 
Carroll  v.  O'Shea,  42  N.  Y.  S.  R.  671 ;  Siegel  v. 
Gould,  7  Lans.  177 ;  Baer  v.  Koch,  2  Misc.  384 ; 
Jones  V.  Henry,  15  Misc.  151 ;  Duryee  v. 
lister,  75  N.  Y.  442 ;  Piatt  v.  Baldwin,  2  N.  Y. 
City  Ct.  Rep.  281 ;  Watkins  v.  Cousall,  1  B.  D. 
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Smith,  65  ;  Vanderpoel  v.  Keams.  2  E.  D.  Smithy 
170;  Dunlop  v.  Richards.  2  E.  D.  Smith,  181^ 
182;  Pugsley  v.  Murray,  4  B.  D.  Smith,  245, 
246 ;  Pierce  v.  Thomas,  4  E.  D.  Smith,  354  ;  Bal- 
helmer  v.  Reichardt,  55  How.  Pr.  414,  416 ;  At- 
kinson V.  Pack,  114  N.  C.  597,  608 ;  Bell  v.  Mc- 
Connell,  87  Ohio  St.  809,  41  Am.  Rep.  528,  529 ; 
Everhart  v.  Searle,  71  Pa.  256;  Finch  v.  Con- 
rade,  154  Pa.  326,  330 ;  Lynch  v.  Fallon.  11  R. 
I.  811,  28  Am.  Rep.  458 ;  Armstrong  v.  O'Brien, 
88  Tex.  635;  Shirland  v.  Monitor  Iron  Works 
Co.  41  Wis.  162;  Meyer  v.  Hanchett,  48  Wis. 
246 ;  Orton  v.  Scofleld,  61  Wis.  882,  884 ;  Shep- 
ard  V.  Hill,  6  Wash.  605,  608;  Oscanyan  v. 
Winchester  Repeating  Arms  Co.  103  U.  S.  271, 
26  L.  ed.  543  ;.Wad8Worth  v.  Adams,  188  U.  8. 
380,  34  L.  ed.  984;  Hall  v.  Gambrlll,  92  Fed. 
Rep.  32,  37. 

If  the  agency  is  not  limited  and  the  employ- 
ment involves  the  duty  of  negotiating  for  his 
principal,  the  agent  cannot  serve  two  masters 
with  adverse  interests  without  Informing  each 
of  the  fact  that  they  may  know  to  what  extent 
they  may  safely  confide  in  his  advice  and  follow 
his  Judgment.     Duryee  v.  Lester,  75  N.  Y.  442. 

If  the  double  agency  Is  unknown  to  his  prin- 
cipals, it  is  a  breach  of  the  agent's  implied  con- 
tract with  each  to  use  his  best  efforts  to  pro- 
mote the  interest  of  his  principals,  and  oper- 
ates, or  is  likely  to  operate,  as  a  fraud  upon 
both ;  and  the  law  wlil  not  In  such  a  case  en- 
force the  contract  for  compensation  irrespective 
of  the  consideration  whether  the  sale  made 
was  or  was  not  advantageous  to  the  party  from 
whom  compensation  is  claimed.  Duryee  v.  Les- 
ter, 75  N.  Y.  442,  444. 

The  rule  applies  alike  to  the  case  of  an  ex- 
change of  land.  Piatt  v.  Baldwin,  2  N.  Y.  City 
Ct.  Rep.  281 ;  Pugsley  v.  Murray,  4  B.  D.  Smith, 
245;  Duryee  v.  Lester,  75  N.  Y.  742,  8  N.  Y. 
Week.  Dig.  116. 

If  the  broker  procures  a  purchaser  for  whom 
he  is  also  acting  as  agent  without  disclosing  the 
fact  to  the  principal,  it  constitutes  such  a  fraud 
as  precludes  him  from  recovering  any  commis- 
sions. Carman  v.  Beach,  63  N.  Y.  97,  99; 
Farnsworth  v.  Hemmer,  1  Allen,  494,  79  Am. 
Dec.  756 ;  Claflin  v.  Farmers'  &  C.  Bank,  25  N. 
Y.  298  :  Gardner  v.  Ogden,  22  N.  Y.  847,  78  Am. 
Dec.  192. 

And  the  rule  applies  In  cases  where  he  is  in- 
vested with  the  least  discretion.  Knauss  v. 
Krueger  Brew.  Co.  142  N.  Y.  70,  74,  Reversing 
62  Hun,  46. 

It  especially  holds  where  the  double  employ- 
ment Is  of  a  nature  where,  by  possibility,  the 
interest  of  the  parties  may  be  adverse.     Ibid. 

So,  it  applies  if  the  broker  has  other  and 
additional  duties  to  perform,  as  where,  in  the 
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principal,  the  law  not  permiUing  the  agent 
to  allege  that  it  waa  received  otherwise  than 
ajs  agent.  And  generally  no  agent,  in  the 
course  of  his  agency,— in  the  matter  of  his 
agency,— can  be  allowed  to  make  any  profit 
without  the  knowledge  and  consent  of  his 
principal.  It  is  said  in  Rioe  v.  Davis,  136 
Pa.  442,  that  '^e  principle  underlying  the 
case  that  an  agent  for  the  sale  of  property 
cannot  at  the  same  time  act  as  agent  for 
the  purchaser,  or  interest  himself  therein, 
and  thus  entitle  himself  to  compensation 
from  both  vendor  and  vendee,  is  grounded 
on  the  infallible  declaration  that  'no  man 
can  serve  two  masters.'  "  The  evidence  is 
undisputed  and  conclusive  that  the  employ- 
menFt  of  plaintiff  by  the  Thayer  Lumber 
Company  was  not  that  of  a  middleman,  and 


he  did  not  act  as  a  middleman  simply,  but 
was  employed  to  negotiate,  and  did  negotiate 
in  the  interest  of  that  company,  even  as  late 
as  January  6,  1896.  In  his  letter  to  Mr. 
Monroe  he  says:  **1  started  in  to  help  you 
get  this  tract  of  timber,  and  no  one  else. 
.  .  .  I  am  ready  to  assist  you  in  the  mat- 
ter in  your  interest,  the  same  as  I  have  thus 
far."  The  testimony  of  Mr.  Monroe,  which 
is  undisputed,  is:  "We  were  to  pay  him  a 
commission  of  $10,000  in  cash  in  case  he  ne- 
gotiated the  sale  at  a  price  satisfactory  to 
us;"  and  the  written  contract  made  with 
Monroe  provided:  "It  being  the  under- 
standing that  if  we  so  purchase  we  are  to 
get  the  property  for  the  amount  actually  go- 
ing to  Mr.  Canfleld  for  the  same."  It  can- 
not be  said,  under  these  circumstances,  that 


course  of  negotiation,  be  is  required  by  his  em- 
ployer to  bring  the  other  party  to  terms  upon 
any  particular  point.  Wyckoff  v.  Bliss,  12 
Daly.  324,  327. 

And  It  makes  no  difference  whether  the  con- 
sideration l8  paid  In  money  or  land :  double  com- 
missions will  not  be  allowed.  Pugsley  v.  Mur- 
ray. 4  E.  D.  Smith,  245,  24(5. 

Such  contracts  are  absolutely  void  as  being 
contrary  to  public  policy.  Chapman  v.  Currle, 
51  Mo.  App.  40.  43. 

A  broker  employed  to  sell  or  exchange  real 
estate  does  not  act  In  good  faith  if  he  turns 
aside  all  propositions  that  are  not  accompanied 
with  an  additional  retainer  or  commission. 
Walker  v.  Osgood,  98  Mass.  848,  03  Am.  Dec. 
les.  169. 

The  case  of  Bennett  v.  Kidder,  5  Daly,  612, 
also  supports  the  theory  that  the  broker  cannot 
recover  commissions  from  both  parties,  and  that 
if  he  is  employed  by  the  purchaser  any  agree- 
ment with  the  seller  for  commissions  would  be 
a  fraud.  * 

And  the  ease  of  Com.  v.  Cooper,  130  Mass. 
285,  although  an  Indictment  for  embezzlement, 
supports  the  holding  that  a  broker  has  no  right 
to  put  himself  in  a  position  antagonistic  to 
the  interests  of  his  employer,  and  cannot  make 
nlmself  both  buyer  and  seller,  and  that  any 
custom  to  that  effect  i^nknown  to  the  employer 
Is  against  public  policy  and  Illegal.  It  relies 
upon  the  case  of  Famsworth  v.  Hemmer,  1 
Allen,  494,  79  Am.  Dec  756,  supra,  which  ex- 
pressly declares  the  doctrine. 

By  engaging  with  a  second  party  the  broker 
forfeits  his  compensation  from  the  one  who  first 
employed  him.  Bell  v.  McConnell,  37  Ohio  St. 
396,  41  Am.  Rep.  528,  529. 

A  second  employment  by  a  broker  will  destroy 
the  agency,  and  he  cannot  collect  from  either 
party.  Deutsch  v.  Baxter,  9  Colo.  App.  58; 
Baer  v.  Ko<di,  2  Misc.  334,  835 ;  Rice  v.  Wood, 
113  Mass.  133,  18  Am.  Rep.  459 ;  Farnsworth  v. 
Hemmer.  1  Allen,  494,  79  Am.  Dec.  756 ;  Walker 
V.  Osgood.  98  Mass.  348,  93  Am.  Dec.  168 ;  Bell 
V.  McConnell,  37  Ohio  St.  396,  41  Am.  Rep. 
528:  Capener  v.  Hogan.  40  Ohio  St.  203; 
Campbell  v.  Baxter,  41  Neb.  729. 

One  who  so  acts  Is  precluded  from  recovering 
comnensatlon  for  his  services.  Kronenberger 
V.  Frlcke,  22  111.  App.  550,  553;  Carman  v. 
Beach.  68  N.  Y,  97. 

And  the  mere  tact  of  the  discovery  of  no 
actual  fraud  or  bad  faith  will  not  release  a  case 
from  the  general  rule  which  exists  in  the  cases 
of  the  double  employment,  and  no  recovery  can 
be  had  against  the  party  kept  In  Ignorance,  and 
the  result  is  not  made  to  turn  on  the  presence 
or  absence  of  design,  duplicity,  or  fraud,  but  la 
a  consequence  of  established  policy.  De  Stelger 
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V.  Hollington,  17  Mo.  App.  382,  389 ;  Scribner  v. 
Collar,  40  Mich.  375. 

The  broker  acts  in  a  dual  capacity,  and  in 
a  manner  which  shows  bad  faith  toward  his 
principal,  although  he  claims  that  the  amount 
paid  to  him  by  a  purchaser  is  for  the  prefer- 
ence which  he  was  to  give  the  purchaser,  and 
not  by  way  of  commissions.  Bverhart  v.  Searle. 
71  Pa.  256. 

And  the  broker's  claim  was  disallowed  where 
under  his  employment  to  find  a  builder  he  ob- 
tained a  promise  from  the  builder  so  Introduced 
by  him  to  give  him  a  commission  or  compensa- 
tion for  his  trouble  in  the  matter  without  the 
knowledge  of  his  original  employers,  although 
he  testified  that  he  did  not  expect  any  pay  from 
them,  as  the  recommendation  of  such  builder  by 
him  was  expected  to,  and  did.  have  weight  with 
the  parties  in  his  engagement.  Holcomb  v. 
Weaver,  136  Mass.  265. 

The  broker  cannot  extort  a  price  from  a  pur- 
chaser with  whom  he  has  made  an  arrangement 
for  commissions,  which  is  not  demanded  by  his 
other  principal,  the  vendor,  and  then  be  entitled 
to  a  commission  as  for  a  service, — especially 
where  the  price  has  been  fixed  by  the  vendor; 
and  it  is  no  answer  for  him  to  say  that  the 
double  employment  was  disclosed.  Phlnney  v. 
Hall.  101  Mich.  451. 

If  a  broker  Is  employed  by  one  party  to  make 
an  exchange  he  cannot  claim  commissions  from 
the  other,  who  denies  his  agency,  and  also  his 
employment  as  his  agent,  where  the  latter  par- 
ty states  that  he  will  pay  no  commissions,  but 
that  if  an  even  exchange  Is  effected  the  broker 
can  have  whatever  he  can  make  out  of  It, — espe- 
cially where  such  broker  at  the  time  of  the  con- 
versation has  already  effected  an  exchange  of 
the  property,  and  has  In  his  possession  an  agree- 
ment to  exchange  which  also  contains  a  stipula- 
tion for  payment  of  commissions  by  the  first 
party  which  he  has  not  disclosed  to  the  latter 
party.     Wilson  v.  Webster,  88  Iowa,  514. 

And  the  broker*s  claim  was  refused  In  a  case 
where  he  was  employed  by  his  principal  to  sell 
or  exchange  real  estate  with  power  to  negotiate 
for  the  same  on  commission.  In  which  the  prin- 
cipal himself  promised  to  assist  him,  and  was 
also  employed  by  a  third  person  for  a  like  pur- 
pose, and  such  employment  was  not  known  to 
elthor  party,  as  he  was  not  a  mere  middleman 
to  bring  the  parties  together.  Scribner  v.  Col- 
lar, 40  Mich.  375,  29  Am.  Rep.  541,  542. 

A  broker  who,  while  employed  to  sell,  agrees 
to  put  the  purchaser  In  communication  with 
his  principal,  who  is  the  owner  of  the  property, 
so  that  he  can  make  the  purchase,  in  consid- 
eration that  he,  the  purchaser,  will  convey  to 
such  broker  one  of  the  lots  so  purchased,  cannot 
enforce  the  contract  as  It  la  Illegal,  as  founded 
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the  plaintiff  was  a  mere  middleman.  In 
tiie  case  of  Everhari  v.  Searlc,  71  Pa.  256, 
it  was  said:  "An  agent  to  sell  cannot  be- 
come an  agent  to  buy.  .  .  .  'The  ground 
on  which  the  disqualification  rests/  it  was 
said  in  8  Tomlin's  Brown,  72,  'is  .  .  . 
he  that  is  intrusted  with  the  interest  of 
others  cannot  be  allowed  to  make  the  busi- 
ness an  object  of  interest  to  himself,  because 
from  a  frailty  of  nature,  one  who  has  the 
power  will  be  too  readily  seized  with  the 
inclination  to  use  the  opportunity  for  serv- 
ing his  own  interest  at  the  expense  of  those 
for  whom  he  is  intrusted.  The  danger  of 
temptation  from  the  faoility  and  advantage 
for  doing  wrong  which  a  particular  situar 
tion  affords  does,  out  of  the  mere  necessity, 
work  a  disqualification.'  "    We  have  seen 


from  the  letter  of  plaintiff  of  January  4, 
1896,  to  Monroe,  that  he  "had  tried  hard  to 
impress  upon  him  [Canfield]  that  you  [Mon- 
roe] would  buy  if  the  pine  was  reduoed  to 
where  it  should  be."  Certainly  this  was  not 
the  act  of  a  disinterested  middlem&n.  It 
was  the  effort  of  the  agent  of  the  Thayer 
Lumber  Company  to  get  the  defendant  to  a 
lower  price.  It  was  in  keeping  with  his 
conduct  during  the  entire  negotiations.  He 
was  working  m  the  interest  of  the  Thayer 
Lumber  Company.  The  request  to  charge 
should  have  been  given.  In  this  view  of  the 
case,  no  other  question  need  be  discussed. 
The  judgment  must  he  reversed,  and  a  new 
trial  ordered. 

The  other  Justices  concur. 


upon  a  consideratton  In  direct  violation  of  the 
broker's  duty  to,  and  In  fraud  of  the  rights  of, 
his  principal,  the  seller.  Smith  v.  Townsend, 
109  Mats.  600 ;  Famsworth  v.  Hemmer,  1  Allen, 
494,  79  Am.  Dec  756;  Walker  v.  Osgood,  98 
Mass.  848.  08  Am.  Dec.  168. 

And  if  a  broker  Is  secretly  engaged  by  the  In- 
tending purchaser  to  procure  a  purchase  of  the 
property  for  him,  and  under  such  arrangement 
he  approaches  the  intending  vendor,  and  nego- 
tiations are  entered  Into  which  lead  to  a  sale 
to  such  purchaser,  the  broker  will  not  be  en- 
titled to  recover  his  commissions  from  the  ven- 
dor under  a  stipulation  between  himself  and  the 
purchaser  that  he  Is  to  look  to  the  vendor  for 
his  commissions,  where  such  vendor  has  no  no- 
tice that  he  is  in  any  way  acting  as  agent 
for  the  Intending  purchaser  as  well  as  for  him- 
self.    Gunn  V.  Bank  of  California,  99  Cal.  349. 

If  the  testimony  shows  that  the  employment 
of  the  broker  by  the  parties  in  a  dual  capacity 
Is  of  sacb  a  character  as  to  give  the  principal 
the  right  to  rely  upon  him  as  a  broker  to  servo 
him  as  against  the  Interest  of  the  other  party 
to  the  exchange,  he  cannot  recover  double  com- 
missions.    Robinson  t.  Clock,  38  App.  Dlv.  67. 

The  broker's  right  to  recover  against  the  ven- 
dor WIS  refused  where  the  broker,  representing 
the  purchaser,  called  upon  the  vendor's  husband, 
who  acted  as  her  agent,  and  made  several  offers, 
the  last  of  which  was  accepted,  and  he  did  not 
show  his  employment  by  the  vendor  or  by  her 
husband.     Carroll  v.  O'Shea,  42  N.  T.  S.  R.  671. 

If  it  is  shown  that  the  broker,  at  the  time 
he  accepts  the  employment.  Is  acting  as  agent 
for  the  other  party,  and  that  such  fact  Is  not 
disclosed,  the  agent  will  be  entitled  to  have  the 
question  properly  submitted  to  the  jury,  and  an 
Instruction  which  wholly  Ignores  such  question, 
and  tells  the  Jury  that  If  the  broker  was  re- 
quested by  the  defendant  to  sell  his  property 
and  furnish  a  purchaser  he  was  entitled  to  com- 
missions wholly  irrespective  of  whetiier  he  was 
at  the  same  time  secretly  acting  as  the  agent 
of  the  purchaser  in  respect  to  such  matter  Is 
erroneous.  Kronenberger  v.  Fricke,  22  111.  App. 
560,  653. 

A  requested  Instruction  to  the  effect  that  a 
real-estate  broker  cannot  recover  commissions 
from  a  person  for  the  sale  of  property  If  at  the 
time  he  was  in  the  employ  of  and  acting  for  the 
buyer,  should  be  given  In  an  action  to  recover 
such  commissions  If  It  is  shown  that  he  was  In 
fact  acting  In  the  Interest  of  the  purchaser,  who 
after  the  transaction  was  completed  offered  him 
money  for  his  services.  Blake  v.  Stump,  73  Md. 
160.  10  L.  R.  A.  103. 

And  it  is  error  for  the  court  to  direct  a  ver- 
dict In  his  favor  where  he  is  the  only  witness 
on  his  own  behalf,  and  there  are  suspicious 
45  L.  R.  A. 


facts  and  circumstances,  as  such  a  case  should 
be  left  or  submitted  to  the  Jury  for  their  deter- 
mination.    Condit  V.  Sill,  44  N.  Y.  S.  R.  284. 

If  the  principal  seeks  to  escape  liability  upon 
the  ground  of  double  commissions  he  must  plead 
such  fact.  Chllds  v.  Ptomey,  17  Mont.  502, 
509. 

Although  the  fact  that  the  broker  haa  been 
acting  in  a  dual  capacity  has  not  been  affirma- 
tively pleaded,  yet  proof  of  it  may  be  made 
where  Uie  answer  denies  the  performance  of  the 
services.  Norman  v.  Reuther,  25  Misc.  161 ; 
Chatfleld  v.  Slmonson,  92  N.  T.  209. 

The  defense  that  the  broker  has  acted  for  both 
parties  In  effecting  the  sale  or  exchange  of  the 
property  without  the  knowledge  or  consent  of 
the  defendant  ought  to  be  pleaded  or  raised 
upon  the  trial  In  the  first  Instance,  and  it  would 
seem  that  it  cannot  be  raised  upon  appeal  If  not 
previously  advanced,  and  a  mere  motion  to  dis- 
miss the  complaint  upon  the  ground  of  no  cause 
oif  action  does  not  apprise  tne  court  of  a  specific 
defect  sufficient  to  show  It.  Abel  v.  Dlsbrow,  15 
App.  Dlv.  536. 

An  allegation  by  a  principal  as  a  defense  to 
an  action  for  commlMlons  that  the  agent  or 
broker  has  acted  in  a  dual  capacity  will  not  be 
sufficient  to  defeat  the  broker's  right  to  commis- 
sions, where  the  broker  shows  positively  that 
there  was  no  agreement  in  regard  to  such  com- 
missions, and  one  of  the  1)rokers  testifies  that  a 
commislson  was  offered  to  him  by  the  other  par- 
ty, but  that  he  said  he  wanted  to  see  the  deal  go 
through,  and  did  not  care  whether  he  got  any 
commission  from  him  or  not,  and  that  he  was 
to  get  commission  from  the  principal.  Le- 
bowits  V.  Colllgan,  46  N.  Y.  Supp.  878. 

Yet,  the  defense  that  the  principal  is  not  lia- 
ble for  commissions  upon  the  ground  that  the 
broker  has  acted  In  a  dual  capacity  and  has 
withheld  knowledge  of  that  fact  from  his  prin- 
cipal may  be  proved  in  an  affirmative  averment 
of  the  fact  in  the  answer,  or  In  the  denial  of 
the  performance  of  the  services  for  which  com- 
pensation is  claimed,  on  the  theory  that  there 
is  an  Implied  agreement  on  the  part  of  the 
agent  or  broker  that  he  will  render  faithful 
services,  which  agreement  Is  broken  or  violated 
by  a  secret  agreement  for  compensation  with  the 
other  party.     Smith  v.  Soosen,  24  Misc.  706. 

And  the  defense  that  the  agent  has  fraudu- 
lently and  without  the  knowledge  of  the  princi- 
pal received  reward  or  compensation  from  tbe 
other  parties  to  the  transaction  Is  a  good  de- 
fense to  the  action  upon  a  note  given  by  the 
principal  for  such  commissions.  Cleveland  ft 
St  L.  R.  Co.  V.  Pattison,  15  Ind.  70. 

So,  money  which  has  been  paid  by  one  of  the 
parties  to  an  exchange  to  a  broker  on  account 
of  comnensation  may  be  recovered  back  by  such 
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l^rlncipal  where  tbe  agent  la  acting  In  a  doable 
capacity  wlthont  the  knowledge  or  consent  of 
■neh  principal,  and  ia  to  receive  compenaation 
from  both  parties.  Campbell  t.  Baxter,  41  Neb. 
729 ;  Cannell  v.  Smith,  142  Pa.  25,  31,  12  L.  B. 
A.  395. 

b.  Reasom  for  the  rule. 

The  mle  la  baaed  npon  the  doctrine  that  it  is 
tbe  duty  of  an  agent  for  a  vendor  to  sell  the 
property  at  the  highest  price ;  and  of  the  agent 
of  the  purchaser  to  buy  it  for  the  lowest.  Farns- 
worth  y.  Hemmer,  1  Allen,  494,  79  Am.  Dec. 
756,  757 ;  Lynch  y.  Fallon,  11  B.  I.  311,  23  Am. 
Rep.  458 ;  Lloyd  t.  Colston,  5  Bush.  587,  Tins- 
ley  V.  Penniman,  12  Tex.  Civ.  App.  591. 

It  Is  also  founded  ui>on  the  fact  that  the  es- 
sence of  the  contract  of  the  broker  is  to  use 
his  best  skill  and  Judgment  to  promote  the  in- 
terests of  his  employer.  Famsworth  t.  Hem- 
mer, 1  Allen,  494,  79  Am.  Dec.  766,  757. 

And  also  npon  the  fact  that  he  cannot  exer- 
cise his  whole  duty  to  two  principals  whose  in- 
terests in  the  subject-matter  of  the  agency  are 
conflicting.     Shepard  t.  Hill,  6  Wash.  605,  608. 

In  making  a  bargain  a  broker  cannot  act  with 
fairness  if  he  expects  to  be  paid  by  both  parties, 
BB  he  cannot  faithfully  discharge  the  duty  he 
owes  to  one  without  a  violation  of  duty  to  the 
other;  and  under  such  circumatances  commis- 
sions should  not  be  recovered  from  both.  Wat- 
klna  V.  Cousall,  1  E.  D.  Smith,  65. 

And  from  principles  of  public  policy  such  an 
agent  would  not  be  allowed  to  recover  commia- 
slons  from  either  party.  Tinsley  v.  Penniman, 
12  Tex.  Civ.  App.  591 ;  Armstrong  v.  O'Brien, 
83  Tex.  648 ;  Deutsch  v.  Baxter.  9  Colo.  App. 
58;  Manders  v.  Craft,  3  Colo.  App.  237,  238; 
Cannell  v.  Smith,  142  Pa.  25,  31,  12  L.  R.  A. 
395 ;  Finch  v.  Conrade,  154  Pa.  326,  330. 

It  ia  against  public  policy  and  sound  moral- 
ity for  a  man  to  act  as  broker  for  both  parties. 
Cannell  v.  Smith,  142  Pa.  25..  12  L.  R.  A.  395; 
Addison  v.  Wanamaker,  185  Pa.  536,  542 ;  Ever- 
bart  V.  Searle,  71  Pa.  256 ;  Rice  v.  Davis,  136 
Pa.  439. 

The  rule  that  prohibits  the  agent  from  repre- 
senting interests  antagonistic  to  those  of  his 
principal  stands  upon  the  great  moral  obligation 
that  one  employed  by  another  should  be  honest 
in  the  performance  of  bis  duties  to  his  employ- 
er, and  not  let  self-interest  conflict  with  his  in- 
tegrity. Hammond  v.  Bookwalter,  12  Ind.  App. 
177. 

So,  law  and  morals  alike  forbid  that  a  man 
shall  be  the  agent  of  two  persons  and  receive 
tbe  pay  from  both  in  the  transaction  of  busi- 
ness between  them,  where  their  Interests  are 
antagonistic,  as  he  cannot,  or  at  least  he  is  not 
likely  to,  discharge  his  duty  with  fldelity  to 
both.  Hammond  v.  Bookwalter,  12  Ind.  App. 
177,  181 ;  Simonds  v.  Hoover,  35  Ind.  412 ;  Can- 
sell  V.  Smith,  142  Pa.  25,  31,  12  L.  R.  A.  395. 

It  will  not  allow  him  to  assume  relations  so 
essentially  tnconalstent  and  repugnant  to  each 
other.  Alexander  v.  North  Western  Christian 
University,  57  Ind.  466 ;  Famsworth  v.  Hem- 
mer, 1  Allen,  494,  79  Am.  Dec  756,  757. 

And  even  if  the  parties  bargained  for  them- 
•elves  they  are  entitled  to  the  benefit,  skill, 
knowledge,  and  advice  of  the  agent,  and  at  the 
same  time  to  communicate  with  him  without  the 
alightest  fear  of  betrayal.  Tinsley  v.  Penni- 
man, 12  Tex.  Civ.  App.  591;  Lynch  v.  Fallon, 
11  B.  I.  811,  23  Am.  Rep.  458;  Hampton  v. 
Lackens.  72  111.   App.  442. 

Tbe  broker  cannot  use  his  best  skill  and  Judg- 
ment in  the  interests  of  his  principal  when  he 
acta  for  two  parties  whose  interests  are  essen- 
tially adverse,  and  If  he  does  so  without  their 
knowledge  he  is  gollty  of  a  breach  of  contract. 
Hampton  v.  Lackena,  72  111.  App.  442. 
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If  an  agent  acta  for  both  parties  wlthont  in- 
forming  them  of  the  fact,  he  is  guilty  of  a 
breach  of  contract  and  commits  a  fraud  upon  his 
principal  in  undertaking  without  hia  assent  or 
knowledge  to  act  for  another,  for  the  reaton 
that  he  conceals  an  essential  fact  entirely  within 
hia  own  knowledge  which  he  is  bound  in  the  ex- 
ercise of  good  faith  to  disclose.  Famsworth  v. 
Hemmer,  1  Allen,  494,  79  Am.  Dec.  756,  757; 
Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198, 
204  ;  Pugsley  v.  Murray,  4  E.  D.  Smith,  .245 ; 
Rupp  V.  Sampson,  16  Gray.  398,  77  Am.  Dec. 
416 ;  Toung  v.  Hughes,  32  N.  J.  Bq.  872,  384 ; 
Walker  v.  Osgood,  98  Mass.  348.  93  Am.  Dec 
168 ;  Rice  v.  Wood.  113  Mass.  133.  18  Am.  Rep. 
459;  Dnnlop  v.  Richards,  2  B.  D.  Smith,  181; 
Raisin  V.  Clark.  41  Md.  158.  20  Am.  Rep.  66; 
Meyer  v.  Hanchett.  39  Wis.  419.  • 

In  such  cases  he  is  guilty  of  a  constructive 
fraud.     Shepard  v.  Hill,  6  Wash.  605,  608. 

The  fact  that  the  same  person  acts  for  both 
parties  operates  as  a  surprise  on  both,  and  is  a 
breach  of  trust  and  confidence,  where  tbe  intent 
of  the  agent  so  to  act  is  concealed  from  the  par- 
ties. Famsworth  v.  Hemmer,  1  Allen,  494,  79 
Am.  Dec  756,  757. 

The  rule  arises  from  the  fact  that  the  rela- 
tions are  so  essentially  inconsistent  and  irrec- 
oincilable  with  each  other  that  they  cannot  be 
performed  by  the  same  person.  Hampton  v. 
Lackens,  72  111.  App.  442. 

And  the  reason  of  the  rule  is  that  a  due  and 
sole  regard  to  the  interest  of  one  of  the  parties 
would  necessarily  involve  a  total  disregard  of 
the  interest  of  the  other.  Herman  v.  Martin- 
eau.  1  Wis.  151.  60  Am.  Dec.  368. 

The  rule  also  arises  from  the  fact  that  the 
interests  be  attempts  to  represent  are  adverse 
to  each  other.  Atkinson  v.  Pack,  114  N.  C.  597. 
603. 

And  also  from  the  fact  that  the  duties  re- 
quired in  the  two  relations  are  so  utterly  irrec- 
oncilable and  conflicting  that  they  cannot  be 
performed  by  the  same  person  without  great 
danger  that  the  rights  of  one  will  be  sacrificed 
to  promote  the  interests  of  the  other,  or  that 
neither  of  them  will  enjoy  the  benefit  of  sl^dis- 
creet  and  faithful  exercise  of  the  trust.  Fams- 
worth V.  Hemmer,  1  Allen,  494,  79  Am.  Dec 
756,  757. 

The  rule  springs  from  the  fact  that  It  is  im- 
possible for  the  principal  to  have  the  fldelity 
and  best  services  of  the  agent  when  he  is  em- 
ployed by  parties  whose  interests  are  antagonis- 
tic. Deutsch  V.  Baxter,  9  Colo.  App.  58 ;  Fams- 
worth V.  Hemmer,  1  Allen,  494,  79  Am.  Dec. 
756 ;  Everhart  v.  Searle.  71  Pa.  256 ;  Raisin  v. 
^lark,  41  Md.  158.  20  Am.  Rep.  66;  Flnnerty 
V.  Frits,  5  Colo.  174. 

It  la  baaed  upon  the  ground  of  a  necessary 
conflict  of  interest  and  duty.  Bates  v.  Cope- 
land,  MacArth.  de  M.  50 ;  Raisin  v.  Clark,  41 
Md.  158,  20  Am.  Rep.  66. 

It  also  rests  upon  the  incompatibility  of  the 
duties.  Manders  v.  Craft,  3  Colo.  App.  237, 
238;  P:att  v.  Baldwin,  2  N.  Y.  City  Ct.  Rep. 
281:  Watkins  v.  Cousall,  1  B.  D.  Smith,  65; 
Vanderpoel  v.  Keams,  2  B.  D.  Smith,  170 ;  Dun- 
lop  V.  Richards,  2  B.  D.  Smith,  181 ;  Pugsley  v. 
Murray,  4  E.  D.  Smith,  245. 

It  also  arises  from  the  fact  that  the  duty  of 
the  broker  is  not  performed  where  there  is  a 
secret  agreement  with  the  other  side  to  render 
services,  or  for  a  commission  upon  the  transac- 
tion, and  where  such  an  agreement  has  been 
made  it  bars  any  recovery  by  the  agent  for  his 
services.  Norman  v.  Reuther,  25  Misc.  161 ; 
Carman  v.  Beach,  63  N.  Y.  97,  100;  Murray  v. 
Beard,  102  N.  Y.  505,  508;  Empire  State  Ins. 
Co.  V.  American  Cent.  Ins.  Co.  188  N.  Y.  446, 
449. 

And  the  rule  Is  grounded  on  the  infallible  dec- 


48 


MiCHIOAK  8nPB£lCB  COUBT. 


JUMR, 


laration  that  no  man  can  serre  two  maaterSt 
aa  one  Intrnsted  with  the  Interest  of  either  can- 
not make  the  business  an  object  of  personal 
benefit,  and  the  question  does  not  depend  upon 
whether  fraud  was  meditated  or  not,  or  injury 
done.  Finch  t.  Conrade,  164  Pa.  326.  330; 
Cannell  y.  Smith,  142  Pa.  25,  81,  12  L.  B.  A. 
895. 

The  broker  cannot  act  with  the  highest  de- 
gree of  faithfulness  and  fidelity  to  the  interest 
of  the  party  he  represents  if  he  serves  two  mas* 
ters.     Canx>ll  y.  O'Shea,  42  N.  Y.  S.  B.  671. 

It  makes  no  difference  that  such  common  agent 
was  guilty  of  no  actual  wrong,  as  the  court  re- 
fuses to  countenance  such  an  employment,  not 
for  the  sake  of  the  principals,  but  for  the  sake 
of  the  law.  Chapman  y.  Currie,  51  Mo.  App. 
40,  43.* 

The  rule  is  not  Intended  to  be  remedial  of 
actual  wrong,  but  preventiye  of  the  possibility 
of  it.  De  Steiger  y.  Hollington,  17  Mo.  App. 
882,  889 ;  Byerhart  y.  Searle,  71  Pa.  256 ;  Bice 
y.  Wood,  118  Mass.  133,  18  Am.  Bep.  459. 

It  makes  no  difference  if  the  principal  was 
not  in  fact  injured,  that  the  agent  intended  no 
wrong,  or  that  the  other  party  acted  in  good 
faith.  Tinsley  y.  Pennlman,  12  Tex.  Ciy.  App. 
591,  Approving  Armstrong  y.  O'Brien,  83  Tex. 
648. 

And  the  result  does  not  turn  upon  the  pres- 
ence or  absence  of  design,  duplicity,  or  fraud, 
but  is  a  consequence  of  established  policy. 
Scribner  y.  Collar,  40  Mich.  375,  29  Am.  Bep. 
541,  542. 

c  Custom  or  usage. 

A  usage  of  real-estate  brokers  to  recover 
double  commissions  in  the  sale  or  exchange  of 
property  is  unreasonable  as  it  operates  to  pre- 
vent the  faithful  performance  of  the  contracts 
of  agency,  and  Is  contrary  to  good  morals  and 
sound  policy,  as  sanctioning  an  unwarrantable 
concealment  of  facts  essential  to  a  contract,  and 
as  operating  as  a  fraud  on  the  parties  who  have 
a  right  to  rely  on  the  confidence  reposed  in  their 
agents.  Farnsworth  v.  Hemmer,  1  Allen,  494, 
79  Am.  Dec.  756,  758;  Walker  v.  Osgood,  98 
Mass.  348,  93  Am.  Dec.  168 :  Bupp  v.  Sampson, 
16  Gray,  398,  77  Am.  Dec.  416 ;  Lynch  v.  Fall- 
on, 11  R.  I.  311.  23  Am.  Bep.  458.  459 ;  Tinsley 
v.  Pennlman,  12  Tex.  Civ.  App.  591. 

And  a  broker  employed  to  effect  a  sale,  who 
effects  an  exchange  and  receives  commissions 
from  the  party  first  employing  him,  cannot  re- 
cover from  the  other  party  to  the  transaction, 
even  upon  an  express  promise  or  usage.  Balsin 
V.  Clark,  41  Md.  158,  20  Am.  Bep.  68. 

But  where  the  broker  was  unable  to  accom-* 
plish  a  sale  at  a  certain  price,  and  notified  the 
principal  of  the  fact  and  that  he  had  a  client 
who  would  exchange  at  a  valuation,  and  the  par- 
ties met  and  an  agreement  to  exchange  was  ef- 
fected, and  the  seller  was  represented  by  a  law- 
yer, but  nothing  was  said  as  to  the  relation  of 
the  brokers  to  him,  although  the  seller  knew  at 
the  time  that  he  placed  the  property  in  his 
hands  for  sale  that  the  other  party  was  also 
a  client  of  his,  the  court  allowed  the  broker's 
claim  for  commissions  under  a  custom  existing 
in  the  city  of  New  York  to  charge  commissions 
against  both  sides  in  an  exchange  of  property 
where  there  was  no  agreement  or  understanding 
to  the  contrary.  Havlland  v.  Price,  6  Misc. 
872,  374. 

d.  Pooling  urrangetnents, 

A  pooling  arrangement  between  brokers  is  not, 
strictly  speaking,  a  double  agency,  although  it 
is  tantamount  to  it, — especially  where  the  prin- 
cipal is  deprived  of  the  disinterested  Judgment 
and  efforts  of  the  broker  In  effecting  to  the  best 
advantage  to  himself  a  sale  or  exchange  of  his 
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property.  If  a  pooling  arrangement  is  entered 
into  between  the  brokers  without  the  knowledge 
or  sanction  of  their  principals,  they  cannot  re- 
cover commissions.  Norman  y.  Boseman,  59 
Mo.  App.  682,  685. 

XII.  BwoepHons  to  rule. 
a.  Oenerak 

If  the  party  .claiming  commissions  Is  not  in 
the  occupation  of  an  agent  employed  to  make  a 
sale  of  land,  his  right  to  recover  them  does  not 
come  within  the  rule  applicable  to  such  cases. 
Lyle  v.  University  Land  ft  Invest.  Co.  (Tex. 
Civ.  App.)  30  S.  W.  723,  725. 

And  an  offer  made  by  an  intending  purchaser 
to  pay  the  broker  a  commission  and  pay  a  cer- 
tain sum  for  the  property,  communicated  to  the 
principal,  where  the  parties  are  brought  to- 
gether thereunder,  will  not  defeat  the  broker's 
right  to  recover  from  his  principal  when  the  sale 
falls  through  owing  to  the  principal's  evading 
the  same  and  making  new,  dilatory  excuses. 
Auten  V.  Jacobus,  20  Misc.  669,  21  Misc.  632. 

So,  after  the  agent's  authority  has  ceased  and 
another  broker  has  been  employed,  he  may  then 
act  on  behalf  of  other  persons,  and  advocate  the 
superiority  of  their  property  without  being  lia- 
ble for  a  breach  of  faith.  Schwartze  v.  Yearly, 
31  Md.  270,  276. 

A  broker,  employed  by  his  principal  to  sell 
certain  property,  who  effects  an  exchange  of 
real  estate  upon  satisfactory  terms,  is  entitled 
to  a  fair  compensation  for  his  services,  even 
when,  after  the  transaction  is  completed,  the 
party  with  whom  the  exchange  Is  effected  pays 
the  broker  a  certain  amount  for  his  services, 
and  testifies  that  he  has  not  previously  em- 
ployed him, — especially  when  there  is  no  charge 
of  bad  faith.     Campbell  v.  Yager,  32  Neb.  266. 

But  the  question  whether  or  not  the  broker 
has  abandoned  his  agency  is  one  of  fact,  and 
not  of  law,  and  therefore  when  a  writing  is  ad- 
duced as  containing  evidence  of  certain  facta, 
and  different  inferences  may  be  drawn  from  it. 
It  is  for  the  jury,  and  not  for  the  court,  to 
draw  the  inferences.  Bass  v.  Jacobs,  63  Mo. 
App.  393 ;  Mants  v.  Maguire,  52  Mo.  App.  136 ; 
Primm  v.  Haren,  27  Mo.  206. 

b.  Knowledge  or  consent. 

Where  both  parties  have  notice  that  the  brok- 
er Is  acting  for,  and  is  employed  by,  each  of  them, 
and  with  that  certain  knowledge  they  agree 
fn  pay  his  commissions,  it  is  no  defense  to  an 
action  brought  by  the  broker  to  recover  such 
commissions  that  he  Is  also  receiving  commis- 
sions from  the  other  party,  and  In  such  a  case 
it  is  not  error  for  the  court  to  refuse  to  dismisa 
the  complaint  on  that  ground.  Bowe  v.  Stevens, 
53  N.  Y.  621 ;  Duryee  v.  Lester.  75  N.  Y.  442 ; 
Manders  v.  Craft,  3  Colo.  App.  237,  238 ;  Alex- 
ander V.  North  Western  Christian  University, 
57  Ind.  466;  Bice  v.  Wood,  113  Mass.  133; 
Scribner  v.  Collar,  40  Mich.  375.  29  Am.  Bep. 
541 ;  Chapman  v.  Currie.  51  Mo.  App.  40,  48 ; 
De  Steiger  v.  Hollington,  17  Mo.  App.  389; 
Boblnsoa  v.  Jarvis,  25  Mo.  App.  421,  426 ;  Bell 
V.  McConneli,  87  Ohio  St.  396,  41  Am.  Bep. 
528,  529 ;  Capeaer  v.  Hogan,  40  Ohio  St.  203 ; 
Jarvis  V.  Schaefer,  105  N.  Y.  289,  293;  Bon- 
well  v.  Auld,  7  Misc.  447,  488  ;  Whiting  v.  Saun- 
ders, 22  Misc.  539,  Aflirmed  In  23  Misc.  332  ;  Lan- 
sing v.  Bliss.  86  Hun,  205,  209;  Pugsley  v. 
Murray,  4  E.  D.  Smith,  245 ;  Bonwell  v.  Howes, 
1  N.  i.  Supp.  435 ;  Lynch  v.  Fallon,  11  B.  I. 
311,  28  Am.  Bep.  458;  Armstrong  v.  O'Brien, 
83  Tex.  635 ;  Meyer  v.  Hanchett,  39  Wis.  419. 

And  the  rule  has  been  held  to  apply,  no  mat- 
ter whether  his  services  involve  the  exercise  of 
discretion  or  not.  Whiting  v.  Saunders,  22 
Misc.  539,  Aflirmed  in  23  Misc.  332. 


189t3. 


Leathers  v.  Cakfielo. 


49 


And  double  compeneatlon  may  be  recovered 
where  with  full  knowledge  of  the  fact  of  such 
employment  the  party  actually  promised  such 
payment.  Pugsley  v.  Murray,  4  E.  D.  Smith, 
245,  '^■ki^:  Whiting  v.  Saunders,  22  Misc.  539, 
Affirmed  In  23  Misc.  332 ;  Lansing  t.  Bliss,  86 
Ban,  205,  206i 

The  validity  of  contracts  for  double  agency 
when  the  principals  have  been  fully  advised  and 
consented  to  such  employment  has  been  more 
directly  affirmed  In  Rowe  v.  Stevens,  3  Jones  & 
S.  180,  53  N.  Y.  621 ;  Alexander  v.  North  West- 
ern Christian  University,  57  Ind.  466;  JosUn 
V.  Cowee,  56  N.  Y.  626;  Adams  Mln.  Co.  v. 
Senter,  26  Mich.  73:  Fltzslmmons  v.  Southern 
Exp.  Co.  40  Ga.  330,  2  Am.  Rep.  577;  United 
States  Rolling  Stock  Co.  v.  Atlantic  &  G.  W. 
B.  Co.  34  Ohio  St.  450,  32  Am.  Rep.  380 ;  Pugs- 
ley V.  Murray,  4  E.  D.  Smith.  245. 

Two  parties  may  always  by  mutual  consent, 
no  matter  how  adverse  their  Interests,  make  a 
third  their  agent.  Robinson  v.  Jarvls,  25  Mo. 
App.  421,  426. 

There  must  be  a  distinct  arrangement  be- 
tween all  persons  concerned.  Dunlop  v.  Rich- 
ards, 2  E.  D.  Smith,  181.  182. 

If  the  broker  Is  acting  solely  as  agent  of  the 
purchaser  to  buy,  and  not  as  the  agent  of  the 
vendor  to  sell,  he  cannot  recover  against  the  lat- 
ter :  but  if  he  receives  the  latter's  property  for 
sale,  and  his  Interest  with  the  buyer  or  purchas- 
er grows  out  of  the  fact  that  he  has  the  prop- 
erty for  sale,  he  may  recover  commissions  from 
the  vendor  for  the  sale, — especially  where  such 
vendor  has  knowledge  that  the  purchaser  en- 
Imaged  the  broker  to  look  up  the  property  for 
him,  and  his  relations  were  fully  disclosed  to 
the  parties.     Lorlmer  v.  Boylan,  08  Mich.  18. 

A  real-estate  broker  is  not  entitled  to  com- 
missions from  both  parties,  yet  he  will  be  en- 
titled to  commissions  from  one  who  purchases 
real  estate  with  a  knowledge  that  (he  broker 
has  the  property  for  sale  as  a  broker,  and  Is 
authorized  to  sell  it  at  a  price  in  advance  of 
that  at  which  the  customer  purchases  it.  Geery 
V.  Pollock,  16  App.  DIv.  321. 

And  the  broker  of  the  vendor  who,  with  the 
knowledge  of  his  principal,  acts  as  the  agent  of 
the  purchaser  in  signing  his  name  to  the  con- 
tract of  sale,  is  entitled  to  recover  agreed  com- 
missions from  his  principal.  Barry  v.  Schmidt, 
57  Wis.  172,  46  Am.  Rep.  35. 

It  must  be  shown  that  the  fact  that  be  was 
so  acting  was  known  of,  or  assented  to,  by  the 
parties,  or  It  must  be  shown  that  the  principal 
had  knowledge  that  he  was  to  receive  a  com- 
mission from  the  other  party.  Norman  v.  Reu- 
ther.  25  Misc.  161;  Manders  v.  Craft,  3  Colo. 
App.  237,  238;  Cleveland  ft  St.  L.  R.  Co.  v. 
Pattlson,  15  Ind.  70 ;  Famsworth  v.  Hemmer,  1 
Allen,  494,  70  Am.  Dec  756 ;  Rupp  v.  Sampson, 
10  Gray,  398,  77  Am.  Dec.  416  ;  Walker  v.  Os- 
good, 08  Mass.  348,  93  Am.  Dec.  168 ;  Rice  v. 
Wood,  113  Mass.  133.  18  Am.  Rep.  459;  Fol- 
lansbee  v.  O'Reilly,  135  Mass.  80,  82 ;  Norman 
V.  Roseman,  59  Mo.  App.  682,  685 ;  Chapman 
y.  Currle,  51  Mo.  App.  40 ;  Campbell  v.  Baxter, 
41  Neb.  729;  Abel  v.  Dlsbrow,  15  App.  Div. 
536 ;  Rowe  v.  Stevens,  53  N.  Y.  621 ;  Carman  v. 
Beach,  63  N.  Y.  100;  Murray  v.  Beard,  102  N. 
Y.  508 ;  Bennett  v.  Kidder,  5  Daly,  512 ;  Wyck- 
off  v.  Bliss,  12  Daly,  324,  827;  Baer  v.  Koch, 
2  Misc.  334,  345;  Dunlop  v.  Richards,  2  E.  D. 
Smith,  181;  Pierce  v.  Thomas,  4  E.  D.  Smith, 
354;  Watkins  v.  Cousall,  1  E.  D.  Smith,  65; 
Balhelmer  v.  Relchardt,  55  How.  Pr.  414,  416 ; 
Carroll  v.  O'Shea,  42  N.  Y.  S.  R.  671 ;  Atkinson 
T.  Pack,  114  N.  C.  597,  603 ;  Bell  v.  McConnell, 
37  Ohio  St.  396,  41  Am.  Rep.  528 ;  Capener  v. 
Hogan,  40  Ohio  St.  203 ;  Everhart  v.  Searle,.  71 
Pa.  256;  Cannell  v.  Smith,  142  Pa.  25,  31,  12 
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L.  R.  A.  395;  Addison  v.  Wanamaker,  185  Pa. 
536,  542 ;  Armstrong  v.  O'Brien,  83  Tex.  635 ; 
Meyer  v.  Hanchett,  43  Wis.  246. 

Ue  must  bhow  that  he  so  acted  with  the  full 
knowledge  and  consent  of  both  parties.  Tina- 
ley  V.  Penniman,  12  Tex.  Civ.  App.  591;  Arm- 
strong V.  O'Brien,  83  Tex.  648;  Hampton  v. 
Lackens,  72  111.  App.  442,  443. 

The  position  must  be  disclosed  and  communi- 
cated. Kronenberger  v.  Frlcke,  22  III.  App.  550, 
553 ;  Carman  v.  Beach,  63  N.  Y.  97 ;  Cannell  v. 
Smith,  342  Pa.  25,  12  L.  R.  A.  395 ;  Addison  v. 
Wanamaker,  185  Pa.  536,  542;  Everhart  v. 
Searle,  71  Pa.  256 ;  Rice  v.  Davis,  136  Pa,  439 ; 
Condlt  V.  Sill,  44  N.  Y.  S.  R.  284 ;  Piatt  v.  Bald- 
win, 2  N.  Y.  City  Ct.  Rep.  281;  Watkins  v. 
Cousall.  1  E.  D.  Smith,  65;  Vanderpoel  v. 
Keama,  2  E.  D.  Smith,  170;  Dunlop  v.  Rich- 
ards, 2  E.  D.  Smith,  181;  Rowe  v.  Stevens,  53 
N.  Y.  621 ;  Connell  v.  Smith,  N.  Y.  L.  J.  Sept. 
14,  1891. 

He  must  produce  evidence  of  such  knowledge, 
and  promise  to  pay,  before  he  can  recover  from 
both  parties.  Pugsley  v.  Murray,  4  B.  D.  Smith, 
245,  246. 

And  when  knowledge  of  every  circumstance 
connected  with  his  employment  by  either  is 
communicated  to  the  other,  and  free  assent  Is 
given  by  each  principal  to, the  double  relation 
of  the  agent  or  broker,  his  right  to  compensa- 
tion cannot  be  denied  on  any  just  principles  of 
morals  or  of  law.  Bell  v.  McConnell,  37  Ohio 
St.  396,  41  Am.  Rep.  528,  532. 

The  broker's  claim  to  double  commissions  was 
denied  in  the  case  of  Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459,  as  he  could  not  prove 
that  his  double  employment  was  known  and  as- 
sented to  by  both  parties.  The  above  case  Is 
distinguished  from  that  of  Rupp  v.  Sampson, 
16  Gray,  398,  77  Am.  Dec.  416,  as  there  was  no 
such  fraud  upon  either  party  in  the  latter  case 
08  would  make  the  contract  void  for  Illegality, 
and  also  upon  the  ground  that  in  that  case  the 
performance  of  the  contract  was  a  certain  spe- 
cific act,  namely,  the  introduction  of  the  pur- 
chaser 

And  even  if  the  fact  that  the  principal  agreed 
to  pay  has  been  proved  it  is  incumbent  upon  the 
broker  to  establish  the  knowledge  and  consent 
of  the  parties,  and  if  he  falls  to  do  so  he  can- 
not recover.     Robinson  v.  Clock,  38  App.  Dlv. 

67. 

Where  a  real-estate  broker,  who  had  the  prop- 
erty of  one  party  in  his  hands  for  sale,  opened 
negotiations  with  another  customer,  and  the 
two  owners  were  brought  together,  and  an  ex- 
change was  effected  upon  terms  fixed  by  the 
owners  at  a  meeting  In  the  broker's  office  with- 
out any  suggestion  as  to  terms  by  the  broker, 
who  testified  that  the  owners  "knew  he  was  act- 
ing for  them  both,"  the  court  affirmed  the  Judg- 
ment In  the  broker's  favor.  Cox  v.  Haun,  127 
Ind.  325,  327. 

In  Meyer  v.  Hanchett,  43  Wis.  246,  the  court 
Intimated  that  there  were  cases  which  con- 
demned a  double  agency  upon  the  ground  of  pub- 
lic policy,  even  when  exercised  with  the  knowl- 
edge and  consent  of  both  principals,  but  did  not 
in  that  case  consider  the  soundness  of  such 
doctrine. 

Yet,  even  in  the  absence  of  direct  testimony 
showing  that  the  principal  knew  that  the  brok- 
er was  acting  for  the  other  party  to  an  ex- 
change, the  fact  that  he  was  so  acting  would 
be  necessarily  inferable  from  the  fact  that  the 
principal  knew  the  business  in  which  the  brok>?r 
was  engaged,  and  also  knew  that  he  already  had 
in  his  hands  as  broker  the  property  of  the  other 
party  to  the  exchange :  and  in  such  a  case  it  Is 
reacx>nable  to  Infer  that  he  does  so  with  knowl- 
edge that   if  the   broker  rendered   services   to 
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both  parties  he  will  expect  compensation  from 
both.  Cox  V.  Haun,  127  Ind.  325,  827,  19 
Waah.  L.  Rep.  326. 

And  where  both  parties  to  the  exchange  make 
their  own  bargain  when  brought  together  by  the 
broker,  the  fact  that  both  parties  had  knowl- 
edge that  each  was  to  pay  the  broker  Is  not 
fatal  to  a  recovery  In  a  suit  for  commissions. 
Collins  v.  Fowler,  8  Mo.  App.  588. 

In  Moore  y.  Grow,  1  Pa.  Super.  Ct.  125,  128, 
129,  the  broker's  claim  upon  a  promissory  note 
glyen  by  the  principal  to  him  for  commissions 
due  ai>on  an  exchange  of  property  In  which  the 
broker  acted  In  a  dual  capacity  with  the  full 
knowledge  and  consent  of  both  parties  was  al- 
lowed, as  the  giving  of  the  note  was  the  de- 
liberate act  of  tho  principal  for  what  he  re- 
garded as  a  Just  claim. 

So,  the  broker's  claim  was  allowed  In  Rowe  t. 
Stevens,  68  N.  T.  621.  Affirming  3  Jones  &  S. 
191,  upon  an  exchange,  as  both  parties  placed 
their  property  In  the  hands  of  the  broker  with 
notice  that  he  was  employed  by  the  other,  and 
with  such  knowledge  each  agreed  to  pay  him  his 
commissions. 

And  If  the  broker  shows  that  the  principal 
"knew  the  whole  Ins  and  outs  of  the  case  from 
beginning  to  end"  the  principal  may  prove  his 
Ignorance  of  the  double  employment,  aB  the 
rule  is  that  the  broker  cannot  recover  in  case 
of  a  double  employment  unless  It  appears  that 
both  parties  were  fully  Informed  that  he  was 
acting  for  both  and  assented  to  such  employ- 
ment.    Condlt  V.  Sill,  44  N.  Y.  S.  R.  284. 

In  Smith  V.  Soosen,  24  Misc.  706,  the  court 
refused  to  disturb  the  verdict  of  the  court  be- 
low In  the  broker's  favor,  as  the  broker  did  no- 
tify his  principal  of  the  fact  of  the  double  em- 
ployment, and  also  upon  the  ground  that  the 
question  was  not  within  the  Issues  sb  there 
was  no  affirmative  plea  upon  that  ground 
stated  In  the  answer  and  the  defendant  did  not 
put  in  issue  the  performance  of  the  services  al- 
leged In  the  complaint. 

The  case  of  Raisin  v.  Clark,  41  Md.  168,  20 
Am.  Rep.  66,  establi^es  the  principle  that  the 
broker  cannot  recover  of  a  party  who  last  em- 
ployed him,  even  though  the  double  employment 
was  known  to  both  parties  and  the  party  first 
employing  him  had  paid  his  commissions. 

In  the  case  of  Pugsley  v.  Murray,  4  E.  D. 
Smith,  245,  there  Is  an  intimation  that  the  rule 
that  a  broker  cannot  recover  commissions  from 
both  parties  only  applies  where  the  broker  con- 
ceals the  double  employment. 

Some  cases  rest  the  invalidity  of  the  contract 
for  double  commissions  upon  the  brood  ground 
of  public  policy,  and  hold  that  it  cannot  be  en- 
forced even  against  a  party  who,  knowing  that 
the  broker  is  already  employed,  promises  ex- 
pressly to  pay  him  for  his  services.  The  case 
of  Everhart  v.  Searle,  71  Pa.  256,  is  one  ot 
this  line. 

In  that  case  the  court  disallowed  the  brok- 
er's action  for  double  commissions.  It  did  not 
appear  that  the  other  party  was  informed  by 
the  broker  of  his  employment  by  the  defendant 
principal,  and  the  representatives  of  the  other 
party  continued  to  confer  freely  with  liim  and 
raise  the  price  of  their  land  so  as  to  bring  It 
up  to  or  near  the  price  which  the  defendant  prin- 
cipal had  put  upon  his  estate,  and  It  appeared 
that  in  doing  this  the  broker  had  co-operated 
with  the  ether  parties  and  bad  told  the  defend- 
ant principal  that  it  was  a  nice  piece  of  land 
to  build  on,  but  did  not  state  to  him  that  the 
price  was  erroneously  Inflated.  The  case 
showed  the  defendant  principal  was  a  mere  In- 
strument in  the  hands  of  the  broker. 

The  nonliability  of  a  second  employer  who 
contracts  with  a  broker  with  knowledge  of  his 
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first  employment  is  maintained  in  many  cas^s. 
Bell  V.  McConnell,  37  Ohio  St.  396,  41  Am.  Rep. 
528;  Famsworth  v.  Hemmer,  1  Allen,  494, 
79  Am.  Dec.  756;  Walker  v.  Osgood,  98  Mass. 
348,  93  Am.  Dec.  168 :  Smith  v.  Townsend,  109 
Mass.  500:  Rice  v.  Wood,  113  Mass.  133,  18 
Am.  Rep.  459;  Bollman  v.  Loomls,  41  Conn. 
581;  Everhart  v.  Searle,  71  Pa.  256;  Morlson 
V.  Thompson,  L.  R.  9  Q.  B.  480,  43  L.  J.  Q.  B. 
N.  S.  215,  30  L.  T.  N.  S.  869,  22  Week.  Rep. 
859.  In  these  cases,  however,  there  is  a  strong 
Intimation,  if  not  distinct  announcement  or 
holding,  that  a  recovery  can  be  had  by  such  a 
broker  when  he  acts  with  the  knowledge  and  con- 
sent of  both  principals. 

If  the  second  employer  has  knowledge  of  the 
first  engagement  then  both  he  and  the  agent  are 
guilty  of  a  wrong  committed  against  the  first 
employer,  and  the  law  will  not  enforce  an  ex- 
ecutory contract  entered  Into  In  fraud  of  the 
rights  of  the  first  employer ;  and  in  such  a  case 
It  Is  no  answer  that  the  second  employer,  hav- 
ing knowledge  of  the  first  employment,  should  be 
held  liable  on  his  promise  because  he  could  not 
be  defrauded  of  the  transaction  as  the  contract 
Itself  Is  void  as  against  public  policy  and  good 
morals,  and  both  parties  thereto  are  in  pari  de- 
licto, and  the  law  will  leave  them  as  it  finds 
them,  the  maxim  being  Em  dolo  malo  non  oritur 
actio.  Bell  v.  McConnell,  37  Ohio  St.  396,  41 
Am.  Rep.  528,  529. 

In  this  case  the  court  Inclined  to  the  opinion 
that  the  decided  current  of  authority  was  in 
favor  of  the  validity  of  such  contracts  where 
the  consent  of  both  principals  to  such  double 
agency  was  clearly  proved,  although  it  admitted 
that  such  traneactlon  should  be  regarded  with 
suspicion,  but  where  full  knowledge  and  consent 
of  all  parties  In  Interest  was  clearly  shown  no 
rule  of  public  policy  or  principle  of  sound 
morality  would  seem  to  be  violated,  the  court 
leaning  to  the  opinion  that  public  policy  rather 
required  that  such  contracts  fairly  entered  into 
by  competent  parties  should  be  enforced  where 
no  public  law  had  been  violated,  and  no  cor- 
rupt purpose  or  end  waa  sought  to  be  accomp- 
lished, even  though  such  agent  might  not  be 
able  to  serve  each  of  his  masters  with  all  his 
skill  and  knowledge,  as  he  could  render  each  a 
service  entirely  free  from  falsehood  and  fraud. 

Although  there  may  be  some  confilct  as  to 
the  right  of  a  real-estate  broker  to  recover 
where  he  has  acted  as  agent  for  both  parties 
with  full  knowledge  that  he  Is  so  doing,  yet  the 
authorities  are  uniform  In  holding  that  he  can- 
not recover  where  he  withholds  the  knowledge 
of  such  relation.  Humphrey  v.  Eddy  Transp. 
Co.  107  Mlcli.  163,  167 ;  Scrlbner  v.  Collar,  40 
Mich.  375,  29  Am.  Rep.  641;  People,  Plugger, 
V.  Overyssel  Twp.  Bd.  11  Mich.  222 ;  Dwight  v. 
Blackmar,  2  Mich.  330,  57  Am.  Dec  180;  Rice 
V.  Wood,  113  Mass.  133,  18  Am.  Rep.  45»); 
Wadsworth  v.  Adams,  138  U.  8.  880,  34  L.  ed. 
984 ;  Brock  v.  Barnes,  40  Barb.  532,  533. 

In  Meyer  v.  Hanchett,  43  Wis.  246,  the  ques- 
tion whether  such  an  agency  was  consistent 
with  public  policy  though  exercised  with  the 
consent  of  both  parties  was  not  fully  decided 
by  the  court,  although  It  was  decided  that  mere 
knowledge  of  such  agency  without  actual  con- 
sent on  the  part  of  the  principals  would  not  en- 
title the  agent  to  commissions- 

And  If  It  Is  shown  that  the  principal  has  no 
knowledge  of  the  fact  that  the  broker  Is  getting 
a  commission  from  the  parties  adversely  In- 
terested, and  expects  a  commission  from  them, 
which  consideration  virtually  places  him  upon 
their  side  of  the  trade,  the  principal  will  be  en- 
titled to  a  reversal  of  the  Judgment  In  the 
broker's  favor, — especially  where  It  manifestly 
appears  that  the  commission  he  was  to  obtain 
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from  the  other  parties  was  not  a  mere  gratuity 
bestowed  upon  him  after  the  conaummatlon  of 
the  eale,  but  was  a  consideration  exacted  by 
him  from  said  parties  before  he  would  allow 
the  trade  to  be  consummated  with  his  princi- 
pal. Tlnsley  y.  Pennlman,  12  Tex.  Civ.  App. 
591. 

In  a  case  In  which  it  was  not  shown  that  the 
broker's  employment  of  the  other  party,  or  the 
fact  that  he  was  to  receive  compensation  from 
that  party,  was  known  to  the  defendant  prin- 
cipal. It  was  held  that  the  court  committed  no 
error  in  dlsmlselng  his  action  to  recover  com- 
missions upon  an  exchange  of  property.  Rob- 
inson y.  Clock,  38  App.  Dlv.  67. 

c.  Mere  middleman. 

It  is  a  mistake  to  suppose  that  an  ordinary 
real-estate  broker  occupies  the  same  position  ss 
au  cgent  employed  to  buy  or  sell  specific  prop- 
erty, for  such  a  broker  is  generally  a  middle- 
man employed  to  bring  the  principals  together, 
and  glye  them  an  opportunity  to  effect  an  ex- 
change of  property.  Cox  y.  Haun,  127  Ind.  325, 
327.  19  Wash.  L.  Rep.  326;  Pape  y.  Wright, 
116  Ind.  602 ;  Vinton  v.  Baldwin,  88  Ind.  104, 
45  Am.  Rep.  447 ;  Alexander  v.  North  Western 
Christian  University,  57  Ind.  466 ;  Rowe  v. 
Stevens.  53  N.  Y.  621 ;  Rupp  v.  Sampson,  16 
Gray.  .398.  77  Am.  Dec.  416 ;  Barry  v.  Schmidt, 
57  Wis.  772,  46  Am.  Rep.  35 ;  Stewart  v.  Math- 
er, 32  Wis.  S44 :  Herman  v.  Martineau,  1  W's. 
156,  60  Am.  Dec.  368. 

And  if  the  broker  or  agent  is  a  mere  mid- 
dleman whose  business  is  to  bring  the  parties 
together  that  they  may  make  their  own  bargain, 
there  is  no  valid  reason  why  he  may  not  stipu- 
late for  commissions  from  each  party.  Atkin- 
son y.  Pack,  114  N.  C.  597,  603. 

Where  there  is  an  agreement  to  pay  a  mid- 
dleman for  services  of  value  rendered,  honestly 
entered  Into,  it  cannot  be  avoided  on  the  ground 
that  another  person  with  distinct  snd  Inde- 
pendoit  interest  has  agreed  by  a  separate  con- 
tract to  pay  for  the  same  services,  and  If  the 
tnioker  only  undertakes  to  bring  the  parties  to- 
gether so  that  they  may  make  a  trade  If  they 
choose  without  his  Interference  in  the  contract 
itself  as  the  agent  of  either  party  he  Is  en- 
titled to  compensation  from  both  on  an  arrange- 
ment from  each.  Fritz  v.  Flnnerty  (Colo.)  10 
Cent.  L.  J.  487,  488 ;  Mullen  v.  Keetzleb,  7  Bush, 
253;  Rupp  v.  Sampson,  16  Gray,  398,  77  Am. 
Dec.  416 ;  Scrlbner  v.  Collar,  40  Mich.  875,  20 
Am.  Rep.  541 ;  Ranney  v.  Donovan,  78  Mich. 
318.  329:  Collins  v.  Fowler,  8  Mo.  App.  588; 
Cbllds  V.  Ptomey,  17  Mont.  502.  509 ;  Shepherd 
V.  Hedden,  29  N.  J.  L.  334 ;  Moses  v.  Blerllng, 
31  N.  Y.  462;  Haydock  v.  Stow,  40  N.  Y.  363, 
368 ;  Duryee  v.  Lester,  75  N.  Y.  442 ;  Rowe  v. 
Stevens,  58  N.  Y.  621;  Jarvis  v.  Schaefer,  105 
N.  Y.  280 ;  Havlland  v.  Price,  6  Misc.  372,  874 ; 
Bonwell  v.  Auld,  9  Misc.  65;  Jones  v.  Henry, 
15  Misc.  151;  Southack  v.  Lane.  23  Misc.  515, 
517 :  Martin  v.  Bliss,  57  Hun,  157.  160 ;  Wyck- 
ofr  v.  Bliss,  12  Daly,  324,  327 ;  Siegel  v.  Gould,  7 
Lans.  177:  Barnard  v.  Monnot,  33  How.  Pr. 
440 ;  Balhelmer  v.  Relchardt,  55  How.  Pr.  414, 
416 :  Bell  V.  McConneU,  87  Ohio  St.  896,  41  Am. 
Rep.  528.  529;  Lynch  v.  Fallon,  11  B.  I.  311, 
23  Am.  Rep.  458 ;  Herman  v.  Martineau,  1  Wis. 
151,  GO  Am.  Dec.  368 ;  Hardy  v.  Stonebraker,  31 
Wis.  640:  Stewart  v.  Mather,  32  Wis.  344; 
Grant  y.  Hardy,  83  Wis.  668 ;  Barry  v.  Schmidt, 
57  Wis.  172,  46  Am.  Rep.  35;  Orton  v.  Sco- 
fleld,  61  Wis.  382,  384;  Hooper  v.  Caliromla, 
155  U.  8.  648.  657,  39  L.  ed.  297,  301,  5  Inters. 
Com.  Rep.  610. 

If  there  is  no  opportunity  for  the  violation 
of  good  faith  on  the  part  of  the  broker,  and  his 
employment  by  one  of  the  parties  is  entirely 
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consistent  with  his  duty  to  the  other  party  by 
whom  he  is  also  employed,  and  no  discretion  or 
control  is  vested  in  him,  and  the  parties  make 
their  own  bargain,  he  can  earn  commissions  from 
both  parties;  and  the  test  of  such  cases  Is 
whether  the  interest  of  one  of  the  parties  for 
whom  the  persons  act  is  antagonistic  to  that  of 
the  other  party,  for  if  they  are  antagonistic  ho 
cannot  be  said  to  act  with  the  sole  regard  to  the 
interest  of  his  principal.  Herman  v.  Martin- 
eau, 1  Wis.  151,  60  \m.  Dec.  868. 

If  the  price  and  terms  of  the  sale  are  fixed 
by  the  principal  himself  with  the  purchaser  It 
is  of  no  importance  to  the  principal,  the  sel- 
ler, whether  the  broker  was  In  the  employ  of 
the  purchaser  even  for  a  compensation.  Mout- 
ross  V.  Eddy,  94  Mich.  100 ;  Donohue  v.  Pad- 
den,  93  Wis.  20.  22. 

The  mere  fact  that  a  broker  renders  some 
services  to  the  purchaser  will  constitute  no  de- 
fense to  an  action  to  recover  compensation  from 
the  seller,  where  the  latter  makes  the  price  and 
receives  the  full  amount  stipulated  for  in  the 
contract,  and  Is  to  receive  no  more  In  any  event, 
even  where  it  is  expressly  agreed  that  he  is 
not  to  receive  any  commission  whatever  from 
the  purchaser,  as  It  Is  no  part  of  his  contract 
with  the  seller  to  fix  the  price  of  the  property. 
Donohue  v.  Padden,  93  Wis.  20,  22;  Orton  v. 
Scofleld,  61  Wis.  382. 

The  rule  that  an  agent  acting  for  both  par- 
ties and  for  each  without  the  knowledge  of- the 
other  can  collect  commissions  from  neither,  ap- 
plies only  to  agents  atricti  jurie,  and  not  to 
middlemen.  Manders  v.  Craft,  3  Colo.  App. 
237,  238. 

And  It  Is  only  when  the  employment  of  a 
broker  Is  that  of  an  agent  with  discretionary 
authority  from  his  principal  in  the  matter  of 
such  employment  that  he  cannot  accept  employ- 
ment from  another  whose  interests  conflict  with 
those  of  his  principal.  Pollatschek  v.  Good- 
win, 17  Misc.  587,  590;  Knauss  v.  Krueger 
Brew.  Co.  142  N.  Y.  70 ;  Empire  State  Ins.  Co. 
V.  American  Cent.  Ins.  Co.  138  N.  Y.  446 ;  Havl- 
land V.  Price,  6  Misc.  372;  Bonwell  v.  Auld, 
9  Misc.  65. 

A  broker  employed  merely  as  a  middleman 
Is  not  an  agent  for  either  party  to  buy  or  sell, 
but  stands  indifferent  between  them  and  there 
Is  no  conflict  of  duty  in  the  case,  and  he  Is  not, 
therefore,  an  adverse  party,  and  may  recover 
commissions  from  both.  Siegel  v.  Gould,  7 
Lans.  177;  Frits  v.  Flnnerty  (Colo.)  10  Cent. 
L.  J.  487,  488 ;  Duryee  v.  Lester,  75  N.  Y.  452. 

In  such  cases  the  brokers  act  as  mere  mid- 
dlemen without  discretion  in  making  any  of  the 
terms  of  the  sale  or  exchange,  or  to  conolude 
either  of  them  in  any  other  respect,  and  such 
terms  are  fixed  snd  arranged  without  reliance 
upon  the  brokers  by  the  parties  themselves  act- 
ing for  themselves.  Pollatschek  v.  Goodwin,  17 
Misc.  587,  590. 

And  there  is  no  violation  of  duty  In  such  a 
case  in  agreeing  for  commissions  from  each 
party  upon  a  bargain  being  struck,  or  In  fall- 
ing to  notify  each  party  of  his  employment  by 
the  other.  Knauss  v.  Krueger  Brew.  Co.  142 
N.  Y.  70,  74,  Reversing  62  Hun,  46. 

And  the  mere  fact  that  he  received  the  right 
to  act  from  or  through  another  middleman  or 
turns  the  matter  over  into  the  hands  of  another 
broker,  upon  a  contract  with  him  to  share  half 
the  price  obtained  by  such  broker  over  and 
above  the  price  fixed  by  him  with  his  principal, 
as  the  selling  price,  will  not  render  the  trans- 
action void  as  against  public  policy,  and  Is  no 
defense  to  the  contract  made  by  him  with  his 
principal.  Ranney  v.  Donovan,  78  Mich.  818, 
329;  Stewart  v.  Mather,  32  Wis.  344;  Hardy 
V.  Stonebraker,  31  Wis.  640. 
A  contract  by  a  broker  for  double    commls- 
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slons  Is  not  illegal  where  there  Is  nothing  in 
such  contract  which  the  law  condemns  as  be- 
tween the  parties,  and  It  does  not  violate  any 
obligation  or  duty  of  the  broker  towards  the 
principal.  Bearing  v.  Sears,  19  N.  Y.  8.  B. 
325,  327. 

But  his  seirlces  must  be  limited  to  bringing 
together  such  parties  as,  without  his  interfer- 
ence, have  agreed  upon  an  exchange  of  the 
property  with  reference  to  which  such  agent 
procured  them  to  meet,  and  even  this  limited 
right  of  compensation  does  not  exist  as  against 
a  party  who  in  advance  did  not  know  of  and 
assent  to  the  agent's  dual  employment.  Straw- 
bridge  V.  Swan,  43  Neb.  781.  Campbell  v.  Bax- 
ter, 41  Neb.  729,  followed.  To  the  same  effect, 
Ormes  v.  uauchy,  13  Jones  de  S.  86;  Bowe  v. 
Stevens.  53  N.  Y.  621 ;  Bice  v.  Wood,  113  Mass. 
133,  18  Am.  Bep.  459 ;  Farnsworth  v.  Hemmer, 
1  Allen,  494,  79  Am.  Dec  756 ;  Rupp  v.  Samp- 
son, 16  Gray,  398.  77  Am.  Dec.  416;  Balsin  v. 
Clark,  41  Md.  158,  20  Am.  Bep.  66 ;  Bell  v.  Mc- 
Cornell,  37  Ohio  St  401.  41  Am.  Bep.  528. 
,  If  the  broker  is  to  make  no  bargain  for  the 
ftale  of  the  property,  and  is  only  to  bring  the 
buyer  and  seller  together,  and  he  does  so  and 
they  make  their  own  bargain,  he  Is  a  mere  mid- 
dleman, and  can  recover  compensation  from 
both  under  a  contract  so  made.  Green  v.  Bob- 
ertson,  64  Cal.  75. 

The  broker's  commissions  were  allowed  in  a 
case  in  which  he  was  employed  to  purchase  the 
property,  and  was  to  have  a  commission  for  so 
doing,  and  after  he  had  found  a  party  willing 
to  sell,  and  had  made  the  offer  to  him,  and  the 
same  had  been  accepted,  he  made  an  arrangement 
with  the  seller  for  a  commission  also,  as  he  had 
no  discretion  as  to  the  price,  and  the  tei^ms 
were  tlxed  by  the  purchaser  whose  Interest  was 
not  affected  by  his  accepting  a  commission  from 
the  seller.     Jones  v.  Henry,  16  Misc.  151. 

In  Ranney  v.  Donovan,  78  Mich.  318,  829. 
the  broker  was  simply  a  go-between  or  middle- 
man, and  the  court  placed  his  right  to  recover 
expressly  upon  the  ground  that  no  confidence 
was  reposed  In  him  by  either  party  that  he 
would  exert  his  skill  and  judgment  to  get  the 
land  at  the  lowest  price  or  sell  it  for  a  larger 
sum,  as  all  he  did  was  to  bring  the  parties  to- 
gether, and  they  made  their  own  bargain. 

And  in  Montross  v.  Eddy,  94  Mich.  100,  106, 
all  that  the  broker  had  to  do  was  to  find  a  pur- 
chaser at  a  sum  fixed  and  agreed  upon,  and 
neither  his  efforts  nor  Judgment  were  to  be  em- 
ployed to  get  a  greater  price ;  he  therefore  acted 
as  middleman  and  was  entitled  to  a  reasonable 
compensation  for  his  services,  as  he  merely 
brought  the  parties  together  to  make  their  own 
bargain.  In  this  case  the  court  relied  upon  its 
previous  decision  in  Benney  v.  Donovan,  .78 
Mich.  318. 

And  where  the  broker  was  employed  by  the 
authorized  agent  of  the  principal,  as  he  "under- 
stood he  had  customers,"  the  broker's  commis- 
sions were  allowed  m  an  action  against  the 
broker  to  recover  moneys  in  his  hands  which  he 
claimed  to  be  entitled  to  retain  as  his  commis- 
sions en  the  sale,  as  it  was  to  be  assumed  that 
the  principal  had  knowledge  of  the  fact  that 
the  broker  was  the  agent  of  his  "customers," 
and  that  he  consented  thereto,  and  that  as  the 
prices  fixed  by  the  principal  were  absolute  b2- 
tween  himself  and  the  broker,  the  broker  was 
neither  required  nor  expected  to  sell  the  lots  for 
any  more  than  the  fixed  price,  and  It  was  not 
his  duty  to  se'l  the  lots  for  a  higher  price,  but 
his  agreement  was  to  sell  at  a  fixed  price,  and 
DO  confidence  or  trust  wa3  reposed  in  the  broker. 
Alexander  v.  North  Western  Christian  Univers- 
ity, 67  Ind.  406,  476. 

So,  a  case  in  which  the  broker  does  not  act 
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as  such  for  the  purchaser,  and  his  arrangement 
Is  simply  to  buy  the  property  at  a  fixed  price, 
and  It  makes  no  difference  whether  the  price  !» 
paid  to  the  owner  of  the  property  or  paid  to 
someone  else,  or  whether  a  portion  of  It  Is 
paid  to  the  broker  by  the  owner  for  procurln;< 
a  sale  and  in  which  the  broker  is  not  called  upon 
to  exeiclse  any  discretion  in  favor  of  the  prin- 
cipal, nor  is  the  latter  entitled  to  the  benefit  of 
all  his  skill  or  judgment  In  the  case,  is  not 
one  of  those  caaes  where  a  party  acting  as  a 
broker  loses  his  right  to  compensation  from  one 
party  If  he  accepts  commission  from  the  other. 
Felbel  v.  Kahn.  29  App.  DIv.  270;  Knauss  v. 
Krueger  Brewing  Co.  142  N.  Y.  70. 

In  Bupp  V.  Sampson,  16  Gray,  398,  77  Am. 
Dec.  416,  the  verdict  of  a  court  below  in  favor 
of  the  agent  or  broker  was  sustained,  upon  the 
distinct  ground  that  the  jury  found  that  the 
principal's  promise  to  pay  was  given,  not  for 
services  in  his  employ  as  a  broker,  but  for  the 
performance  of  a  certain  specific  act.  namely, 
the  Introduction  of  the  purchaser  to  him,  and 
the  court  considered  that,  so  far  as  the  mere 
performance  of  such  an  act  was  concerned.  It 
could  make  no  difference  to  the  principals 
whether  the  broker  was  in  the  employ  and  pay 
of  the  other  party  or  not,  and  it  was  not  such 
a  fraud  upon  the  ather  party,  though  concealed 
from  him.  as  to  render  hit  contract  with  iho 
principals  void  for  illegality.  Walker  v.  Os- 
good, 98  Mass.  348.  93  Am.  Dec.  168. 

The  real  ground  of  the  decision  In  this  caric 
was  that  the  broker  was  not  an  agent  to  buy  or 
sell,  but  only  acted  as  a  middleman  to  brln^; 
the  parties  together  in  order  to  enable  them 
to  make  their  own  contracts,  in  which  position 
he  stood  entirely  indifferent  between  them,  and 
held  no  such  relations  in  consequence  of  his 
agency  as  rendered  his  action  adverse  to  the 
interests  of  either  party. 

The  exceptional  character  of  the  cases  must, 
however,  clearly  appear  before  they  are  ex- 
empted from  the  general  principle ;  but  the  cases 
are  nearly,  if  not  quite,  uniform  that  where  the 
double  employment  exists  and  is  not  known  no 
recovery  can  be  had  against  the  party  kept  In 
ignorance,  and  the  result  is  not  made  to  turn 
upon  the  presence  or  absence  of  design,  duplic- 
ity, or  fraud,  but  is  a  consequence  of  an  estab- 
lished policy.  McDonald  v.  Maltz,  94  Mich. 
172;  Scrlbner  v.  Collar,  40  Mich.  375,  29  Am. 
Bep.  541. 

The  rule  is  that  the  broker  cannot  recover 
where  he  negotiates  the  exchange  and  In  some 
degree  Influences  the  parties  to  make  the  trade, 
and  thereby  contributes  some  Influence  In  the 
matter.  Lloyd  v.  Colston,  5  Bush,  587 ;  Ilobart 
V.  Sherburne.  66  Minn.  171. 

The  broker's  claim  was  denied  In  Walker 
V.  Osgood,  98  Mass.  348,  93  Am.  Dec.  168,  as 
In  that  case  the  broker  was  employed  generally 
to  promote  the  object  for  which  his  principal 
sought  his  aid.  and  to  which  the  interest  of  the 
opposite  party  were  adverse.  The  case  Is  there- 
fore distinguishable  from  Bupp  v.  Sampson,  IG 
Gray,  398,  77  Am.  Dec.  416,  supra. 

XIII.  As  affecting  purchaser. 

If  the  purchaser  is  only  able  to  carry  out  the 
contract  by  means  of  an  unlawful  device  the 
broker  cannot  recover  commissions  upon  the 
sale.     ZIttle  v.  Schlealnger,  46  Neb.  844. 

But  the  mere  fact  that  the  broker's  position 
is  concealed  from  the  purchaser  for  the  reason 
that  he  does  not  want  to  deal  with  any  agent?, 
but  to  trade  directly  with  the  owner.  Is  not 
alone  suttlcleut  to  debar  his  right  to  commis- 
sions in  the  absence  of  either  dishonesty  or 
want  of  good  faith  towards  the  purchaser,  it 
not  appearing  that  the  price  of  the  property 
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was   enhanced   because    of    such   commlSBlonB. 
McCavpbell  v.  Cavis,  10  Colo.  App.  242. 

In  McDonnell  v.  Rigney,  108  Mich.  276,  the 
broker's  claim  for  commissions  was  disallowed 
aA  the  testimony  showed  that  by  the  arrange- 
ment between  the  broker  and  the  principal  the 
broker  was  to  make  colorable  subscriptions  for 
lots  for  the  purpose  of  Inducing  others  to  buy, 
and  the  nature-  of  the  transaction  between  them 
was  ccncealed  from  the  purchasers  or  from  the 
proposed  buyers,  as  such  arrangement  was  con- 
trary to  the  policy  of  the  law  and  sound  mor- 
als, and  such  contracts  could  not  be  enforced  as 
they  were  grounded  In  turpitude,  and  were  op- 
posed to  upright  and  fair  dealing  and  to  pubMc 
policy. 

XIV.  MisoellaneouB  oaaet. 

If  upon  an  exchange  of  land  It  should  subse- 
quently turn  out  that  the  title  to  the  land 
taken  by  the  principal  was  defective  or  that  the 
deal  failed,  before  the  principal  can  recover 
commif^slons  paid  to  his  iNroker  he  must  show 
that  he  acted  in  bad  faith  and  concealed  infor- 
mation which  he  possessed  as  broker  in  regard 
to  the  transaction.  Lockwood  v.  HaJseyp  41 
Kan.  1G6. 

The  mere  fact  that  a  broker  lends  the  pro- 
posed purchaser  a  sum  of  money  with  which  to 
make  the  first  payment  is  not  of  itself  a  fraud 
upon  the  principal  such  as  will  alter  his  position 
and  bar  his  right  to  recover  commissions  for 
finding  a  purchaser.  Lawaon  v.  Thompson,  10 
Utah,  462. 


XV.  Burden  of  proof. 

The  burden  is  cast  upon  the  principal  to 
prove  fraud  on  the  part  of  the  broker  In  induc- 
ing an  acceptance  of  the  contract,  or  other 
wrong  done  by  him  which  causes  a  failure  on 
the  part  of  the  purchaser  to  perform  his  con- 
tract. Greene  v.  HoUlngsheadp  40  111.  App.  195, 
197. 

But  when  the  transaction  is  seasonably 
challenged,  a  presumption  of  its  inability  arises, 
and  the  agent  then  assumes  the  burden  of  mak- 
ing it  affirmatively  appear  that  he  dealt  fairly 
and  in  the  richest  of  faith  imparted  to  his  prin- 
cipal all  the  Information  concerning  the  prop- 
erty possessed  by  him.  Collins  v.  McClurg,  1 
Colo.  App.  348. 

And  where  the  confidential  relation  of  prin- 
cipal and  agent  exists,  the  onus  is  upon  the 
agent  to  show  that  the  transaction  was  fair 
and  equitable,  that  he  gave  all  the  advice  within 
bis  knowledge  pertaining  to  the  subject  of  the 
salek  and  the  value  of  the  property,  and  that 
there  was  no  suppression  or  concealment  which 
might  have  influenced  the  conduct  of  his  prin- 
cipal.    Ibid. 

And  the  burden  of  establishing  the  perfect 
fairness  of  the  contract  is  upon  the  broker. 
Condit  V.  Diackwell,  22  N.  J.  Eq.  481.  487; 
Parklst  V.  Alexander,  1  Johns.  Cb.  394 ;  New 
York  Cent.  Ins.  Co.  v.  National  Protection  Ins. 
Co.  14  N.  Y.  91 ;  Huguenin  v.  Baseley,  14  Yes. 
Jr.  27S ;  Lowther  v.  Lowther,  13  Yes.  Jr.  102 ; 
Hobart  v.  Sherburne,  66  Minn.  171,  173,  supra, 
IX.  S.  W. 


MISSOURI  SUPREME  COURT. 


Frederick  J.   CORNWELL  et  al,,  BeapU., 

V. 

George  W.  WULFF,  Appt. 


( 


Mo. 


) 


1.  A  pro-rlsioB  tbat  a  trustee  of  a  mar- 
ried vroman  shall  eoli'vey  tbe  prem- 
lues  to  Iter  Itusband,  his  heirs  or  as- 
signs. If  she  dies  without  having  disposed  of 
the  property  or  directed  its  disposal  by  will 
or  otherwise,  does  not  prevent  her  from  tak- 
ing an  absolute  equitable  fee  simple  under  the 
deed  which  creates  the  trust,  where  it  con- 
veys to  the  trustee,  his  heirs  and  assigns  for- 
ever, in  trust  for  her  separate  use,  free  from 
her  husband's  control  and  debts,  and  subject 
to  disposal  as  she  shall  direct  or  request,  or 
shall  by  will  or  other  writing  direct  or  ap- 
point. 

2.  An  absolute  power  of  dispositloii  in 
an  instrument  conveying  land  carries  with 
it  a  full  power  in  the  real  estate  Itself. 

8.  Eavltable  estates  are  eo-vered  by 
tbe  same  rale  of  descents  that  covers  the 
devolution  of  legal  estates. 
4.  Uader  a  trust  to  permit  a  married 
woman  to  occnpT  land  and  to  receive 
the  rents  and  income,  and  to  execute  con- 
veyances as  she  directs,  and  protect  the  title 
or  allow  the  name  of  the  trustee  to  be  used 
for  that  purpose,  the  estate  vests  in  her  heirs 

on  her  death. 

Note. — As  to  the  effect  of  power  of  disposal 
to  make  an  estate  absolute,  see  also  Peckham 
V.  Lego  (Conn.)  7  L.  R.  A.  419,  and  note;  Mc- 
Cullongb  V.  Anderson  (Ky.)  7  L.  R.  A.  836.  and 
note;  Bills  v.  Bills  (Iowa)  8  L.  R.  A.  696;  and 
Snider  v.  Baer  (Pa.)  IS  L.  R.  A.  359. 
45  L.  R.  A. 


6.     Tbe    eanltable    estate    of    m    eostnt 
ane  tmst  Is  an  eanltable  fee  simple, 

where  the  trustee  or  feoffee  to  use  has  the 
entire  fee-simple  estate  at  law. 
6.  Tbere  cannot  be  a  valid  conditional 
llntltatlon  or  exeentorx  de-vise  where 
the  executory  limitation  is  conjoined  with  an 
absolute  power  in  the  first  taker  or  primary 
devisee  to  defeat  and  cut  off  the  further  es- 
tate or  interest  by  alienation  of  the  entire  fee 
in  his  lifetime. 

(MarsJuai,  Sherwood,  and  Brace,  JJ„  dissent,) 

(December  23,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  possession  of  certain  real  estate. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  !<•  F.  Parker,  for  appellant: 

The  deed  from  Yea  tee  to  Goodlett  was  a 
conveyance  to  uses,  and  prior  to  the  adop- 
tion of  the  statute  d  uses  a  fee  might  be 
limited  upon  or  aiter  a  fee  in  such  a  con- 
veyance, though  such  a  limitation  would 
luLve  bcMen  void  if  contained  in  a  common- 
law  conveyance. 

2  Kerr,  Real  Prop.  ed.  1895,  S  1635,  p. 
1541,  S  1655,  p.  1563,  §  1659,  p.  1566,  S 
1663,  p.  1569;  Spence,  Eq.  Jur.  ed.  1846,  p. 
455;  2  Pom.  Eq.  Jur.  ed.  1892,  pp.  982, 
983,  note;  1  Billiard,  Real  Prop.  4th  ed.  § 
18,  p.  402. 
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Dec, 


The  effect  of  the  statute  of  uses  was  to 
execute  the  use^  confidence,  and  trust  "after 
such  quality,  manner,  form,  and  condition" 
as  the  beneficiary  had  in  equity  prior  to 
its  adoption ;  and  hence,  under  the  statute  of 
uses,  a  fee  may  be  limited  upon  or  after  a 
fee  in  a  conveyance  to  uses. 

Sheppard's  Touchstone,  ed.  1840,  p.  424; 
Tiedeman,  Real  Prop.  2d  ed.  §§  449,  484;  4 
Kent,  Oom.  13th  ed.  126;  2  Bl.  Ckmi.  Ckwley's 
3d  ed.  pp.  332,  '334;  Spence,  Eq.  Jur.  ed. 
1846,  pp.  480,  481;  Gray,  Perpetuities,  §S  32, 
54;  1  Fearne,  Contingent  Remainders,  ed. 
1845,  pp.  381,  382,  note  a;  Wilson,  Springing 
Uses,  p.  9;  Smith,  Executory  Interest,  ed. 
1857,  pp.  50,  51,  "149,  150;  2  Washb.  Real 
Prop.  5th  ed.  pp.  669,  670,  ^284,  285;  1 
Billiard,  Real  Prop.  4th  ed.  §§  17,  18,  pp. 
408,  409;  2  Greenl.  Cruise,  Real  Prop.  ed. 
1850,  p.  422,  *345;  Sanders,  Uses  and 
Trusts,  ed.  1867,  p.  149;  Haynes,  Outlines 
of  Equity,  5th  ed.  p.  43;  Challis,  Real 
Prop.  p.  124,  ^136;  20  Am.  &  Eng.  Enc.  Law, 
pp.  904-909,  918-920,  947-955;  Straat  v. 
VhHg,  56  Mo.  482;  2  Minor,  Inst.  pp.  176, 
738 ;  Yore  v.  Tore,  63  Fed.  Rep.  645. 

Messrs.  Tlionias  P.  Basl&aw,  Eber 
Peacock,  and  H.  O.  Herbel  for  respond- 
ents. 

Oantt,  P.  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  of  ejectment  for  certain 
lands  in  St.  Louis  county.  The  plaintiffs 
recovered  judgment  for  possession  and  rents 
and  profits  in  the  circuit  court,  and  defend- 
ant appeals.  This  is  the  second  appeal  in 
the  cause.  The  first  will  be  found  reported 
in  126  Mo.  355.  The  purpose  of  this  appeal 
is  to  have  this  court  review  its  opinion  and 
judgment  in  Comtoell  v.  Orion,  126  Mo.  355, 
and  overrule  that  case,  and  incidentally  to 
overrule  Oreen  v.  Sutton  (decided  in  1872 
by  the  supreme  court)  50  Mo.  186.  The 
earnestness  of  counsel  for  appellant,  and  the 
thorough  brief  and  argument  whic^  he  pre- 
sented, no  less  than  the  admirable  tone 
thereof,  are  such  that  we  feel  impelled  to 
review  our  former  opinions,  and  examine 
anew  the  grounds  upon  which  they  were 
based.  The  common  source  of  title  was  in 
Robert  A.  Yeatee,  and  both  parties  claim  un- 
der a  deed  executed  by  said  Teates  and  wife 
on  the  15th  day  of  October,  1859,  to  John 
A.  Goodlett,  as  trustee,  which  deed  ie  in 
these  words  (omitting  the  acknowledgment 
and  certificate  of  record,  which  are  in  due 
and  lawful  form)  :  "This  deed,  made  and 
entered  into  this  15th  day  of  October^  1859, 
by  and  between  Robert  A.  Yeatc»  and 
Sophie  Yeates,  his  wife,  of,"  etc.,  "parties 
of  the  first  part,  and  John  A.  Goodlett,  of," 
etc.,  "party  of  the  second  part,  and  Catherine 
Cornwell,  wife  of  James  Cornwell,  of,"  etc., 
"party  oif  the  third  part,  witnesseth:  That 
the  said  parties  of  the  first  part,  in  consid- 
eration of  the  sum  of  thirty-one  hundred 
and  seventy-two  and  ^  dollars,  to  them  in 
hand  paid  by  the  said  party  of  the  second 
part,  receipt  whereof  is  hereby  confessed 
axtd  acknowledged,  have  granted,  bargained, 
sold,  and  conveyed,  and  by  these  presents  do 
45  L.  R.  A. 


grant,  bargain,  sell,  and  convey,  unto  the 
said  party  of  the  second  part,  and  his  heirs 
and  assigns,  a  certain  tract  or  parcel  of  land, 
situated,"  etc.,  "to  have  and  to  hold  the 
same,  with  all  the  rights,  privileges,  and 
appurtenances  thereto  belonging  or  in  any 
wise  appertaining  unto  him,  the  said  party 
of  the  second  part,  his  heirs  and  assigns, 
forever,  in  trust,  however,  to  and  for  the 
sole  and  separate  use,  benefit,  and  behoof  of 
said  Catherine  Cornwell,  wife  of  said  James 
Cornwell.  And  the  said  John  A.  Goodlett, 
party  of  the  second  part,  hereby  covenants 
and  agrees  to  and  with  the  said  Catherine 
Cornwell  that  he  will  suffer  and  permit  her, 
without  let  or  molestation,  to  have,  hold, 
use,  occupy,  and  enjoy  the  aforesaid  prem- 
ises, with  all  the  rents,  issues,  profits,  and 
proceeds  arising  therefrom,  whether  from 
sale  or  lease,  for  her  own  sole  use  and  bene- 
fit, separate  and  apart  from  her  said  hus- 
band, and  wholly  free  from  his  control  or 
interference,  and  from  his  debts,  in  such 
manner  as  ahe  may  think  proper,  and  that 
he  will  at  any  and  all  times  hereafter,  at 
the  request  and  direction  of  the  said  Cather- 
ine Cornwell,  expressed  in  writing,  signed 
by  her  or  by  her  authority,  bargain,  sell, 
mortgage,  convey,  lease,  rent,  or  otherwise 
dispose  of  said  premises,  or  any  part  thereof, 
and  will  pay  over  the  rents,  issues,  profits, 
and  proceeds  thereof  which  may  come  into 
his  hands,  and  not  otherwise  liable,  to  her, 
the  said  Catherine  Cornwell,  in  such  manner 
as  she  shall  in  writing  direct  or  request,  and 
that  he  will,  at  the  death  of  the  said  Cath- 
erine, convey  or  dispose  of  the  said  premises, 
or  such  part  thereof  as  may  then  be  held  by 
him  under  this  deed,  and  all  profits  and  pro- 
ceeds thereof,  in  such  manner,  to  such  per- 
son or  persons,  and  at  such  time  or  times  as 
the  said  Catherine  Cornwell  ehall  by  her 
last  will  and  testament,  or  any  other  writ- 
ing signed  by  her  or  by  her  authority,  direct 
or  appoint,  and  in  default  of  such  appoint- 
ment then  that  he  will  convey  said  premises 
to  said  James  Cornwell,  his  heirs  or  as- 
signs." It  was  then  admitted  by  both  par- 
ties (1)  that  the  defendant  is  now  in  the 
possession  of  the  property,  and  was  at  the 
institution  of  this  suit;  (2)  that  Mrs.  Cath- 
erine Cornwell  died  intestate,  December  23, 
1860,  without  having  made  any  conveyance 
or  appointment  of  said  real  estate  under 
said  conveyance  in  her  lifetime;  (3)  that 
James  Cornwell  died  December  25,  1889,  and 
the  plaintiffs  are  Mrs.  Catherine  Cornwell's 
children  and  grandchildren,  and  heirs  of 
James  Cornwell;  (4)  that  the  plaintiffs 
Frederick  J.  Cornwell  and  Catherine 
Holmes,  wife  of  James  C.  Holmes,  are  the 
children  of  Catherine  Cornwell,  and  that 
Charles  J.,  Frederick  J.,  and  Benjamin  S. 
Cornwell,  infant  plaintiffs,  are  the  children 
of  Benjamin  Cornwell,  who  died  prior  to  the 
institution  of  this  suit,  and  who  was  the 
son  of  Catherine  Cornwell,  and  these  plain- 
tiffs are  represented  in  this  suit  by  their  next 
friend,  Helen  V.  Cornwell,  plaintiff,  and 
widow  of  said  Benjamin  Cornwell,  deceased, 
who  was  duly  appointed  their  next  friend 
in  this  case  prior  to  the  institution  of  this 
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suit;  (5)  that  James  Cornwell  and  Cather- 
ine Gornwell  were  husband  and  wife  at  and 
prior  to  the  date  of  the  deed  of  Yeates  to 
Goodlett;  (6)  that  plaintiffs  are  the  only 
heirs  at  law  of  Oatherine  Cornwell;  (7)  that 
the  value  of  the  monthly  rents  and  profits 
of  the  premises  is,  and  since  James  Cornwell 
died  has  been,  $10.  Whereupon  plaintiff 
rested.  The  defendant  then  asked  the  court 
to  declare  that  under  the  pleadings  and  the 
evidence  the  plaintiff  was  not  entitled  to  re- 
cover, which  the  court  refused  to  do,  and 
defendant  excepted  at  the  time.  Defendant 
offered  and  read  in  evidence  a  decree  of  the 
Bt.  Louis  land  court,  rendered  at  the  March 
term,  1862  in  a  case  wherein  James  Corn- 
well  was  plaintiff  and  John  A.  Goodlett  was 
defendant,  by  which  decree  the  court  re- 
quired said  Goodlett  to  convey  to  James 
Gornwell  the  premises  described  in  the  deed 
from  Yeates  to  Goodlett,  as  provided  in  the 
final  clause  in  said  deed.  Defendant  then 
offered  and  read  in  evidence  a  deed  from 
John  A.  Goodlett,  as  trustee,  to  James  Corn- 
well,  dated  May  21,  1862,  conveying  the 
same  property  pursuant  to  said  decree. 
Defendant  then  offered  and  read  in  evidence 
a  warranty  deed  from  James  Cornwell  to 
Peachey  A.  Garriott,  dated  January  31, 1867, 
conveying  the  same  property.  Defendant 
then  offered  and  read  in  evidence  a  war- 
ranty deed  from  Peachey  A.  Garriott  and 
wife  to  Hans  Tyson  and  George  W.  Wulff, 
dated  July  26,  1887,  conveying  the  same 
property.  Defendant  then  offered  and  read 
in  evidence  a  quitclcdm  deed  from  Hans  Ty- 
son to  George  Wulff,  dated  September  21, 
1887,  conveying  the  same  land.  And  this 
was  all  the  evidence.  The  court  found  for 
the  plaintiffs,  and  rendered  judgment  ac- 
cordingly. Within  four  days  defendant 
filed  his  motion  for  new  trial,  alleging  as 

f rounds  that  the  court  erred  in  refusing  to 
eclare  that  plaintiff  was  not  entitled  to  re- 
cover, and  in  finding  for  the  plaintiffs  un- 
der the  evidence,  when  the  finding  should 
have  been  for  the  defendant.  This  motion 
was  overruled,  and  the  defendant  excepted 
at  the  time ;  and  during  the  same  term,  and 
on  August  30,  1895,  defendant  was  given  six- 
ty daye  within  which  to  file  his  bill  of  ex- 
ceptions; and  on  Octdber  28,  1895,  defend- 
ant filed  his  bill  of  exceptions,  preserving 
all  exceptions  above  noted;  and  during  the 
same  term  of  court  at  which  said  judgment 
was  rendered  the  defendant  duly  perfected 
his  appeal  to  this  court. 

As  already  remarked  in  the  accompanying 
statement,  the  deed  of  Kobert  Yeates,  the 
common  source  of  title,  has  been  twice  con- 
strued by  this  court,  in  Cornwell  v.  Orion, 
12Q  Mo.  355,  and  Cornwell  v.  Wulff,  126  Mo. 
355.  In  those  cases  it  was  held  that  the 
said  deed  created  an  absolute  equitable  fee 
simple  in  and  to  the  land  in  controversy  in 
Mrs.  Catherine  Cornwell,  and  at  her  death 
it  descended  to  her  heirs,  subject  to  the  cur- 
tesy of  her  husband,  James  Cornwell,  and 
at  his  death,  on  the  25th  of  December,  1889, 
they  were  entitled  to  the  possession  thereof. 
It  is  that  construction  of  said  deed  whidh  is 
now,  for  the  third  time,  challenged  by  de- 
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fendant.  On  the  former  occasions  it  was  in- 
sisted, as  now,  by  defendant — First,  that 
the  deed  only  created  a  life  estate  in  Mrs. 
Cornwell,  with  a  power  of  appointment  only, 
and  that,  as  she  failed  to  appoint,  the  trus- 
tee was  authorized  .to  oonvev  the  remainder 
to  Mr.  Cornwell,  as  covenanted  by  the  trus- 
tee; second,  that,  granting  that  the  deed 
created  an  equitable  fee  in  Mrs.  Cornwell, 
this  deed  was  a  conveyance  to  uses,  and  the 
feoffor  to  use  had  a  right  to,  and  did,  pro- 
vide for  the  vesting  of  a  fee  simple  upon  the 
fee  simple  granted  Mrs.  Cornwell  upon  her 
failure  to  appoint  as  permitted  by  the  deed. 
Essential  to  any  intelligent  discussion  of 
this  deed«  it  must  be  first  determined  what 
equitable  estate  Mrs.  Cornwell  took  under 
the  deed,  as  to  duration, — ^whether  for  life 
or  in  fee  simple.  The  words  of  the  grant 
convey  the  land  to  the  trustee  and  his  heirs 
and  assigns,  to  have  and  to  hold  the  same 
with  all  the  rights,  privileges,  and  appurte- 
nances, unto  him,  and  his  heirs  and  assigns, 
forever,  in  trust,  however,  to  and  for  the 
sole  and  separate  use  and  benefit  of  Mrs. 
Cornwell,  and  the  words  of  the  covenant  of 
said  trustee  are  that  she  shall  have  the  full 
use  and  occupancy  of  said  land,  with  all 
rents,  issues,  and  products,  for  her  own  sols 
use  and  benefit,  and  with  full  power  to  bar- 
gain, sell,  mortgage,  convey,  lease,  rent,  or 
otherwise  dispose  of  said  premises,  etc.  Now 
it  is  a  fundamental  principle  that  equitable 
estates  are  governed  by  the  same  rules  as 
legal  estates,  as  to  duration;  otherwise,  in- 
extricable confusion  must  result.  Omitting, 
for  the  present,  all  discussion  of  the  claim 
that  the  covenant  of  the  trustee  constitutes 
a  conditional  limitation  over  to  James  Corn- 
well,  the  husband,  it  must,  we  take  it,  be 
entirely  plain  that«  in  the  absence  of  that 
clause  in  the  deed,  the  trustee  acquired  the 
entire  fee-simple  estate  in  the  land,  leaving 
no  reversion  whatever  in  the  grantor, 
Yeates,  and  that  he  took  said  fee  in  trust 
for  the  sole  use  and  benefit  of  Mrs.  Cornwell, 
and  with  an  unlimited  and  absolute  right  in 
her  to  take  and  hold  the  pospession  of  said 
lands,  free  from  any  molesta^^ion  on  the  part 
of  said  trustee,  and  receive  all  and  every 
beneficial  interest  to  be  derived  therefrom, 
and  with  full  power  to  sell,  mortgage,  or 
dispose  of,  in  any  manner  she  saw  fit.  In 
other  words,  it  cannot  be  controverted,  we 
think,  that  Mrs.  Cornwell  took  exactly  as 
large  an  equitable  estate  in  these  lands  as 
her  trustee  or  feoffee  to  her  use  held  in  law 
for  her  benefit,  to  wit,  an  equita<ble  fee  sim- 
ple. Webster  v.  Cooper,  14  How.  499,  14  L. 
ed.  515.  No  principle  is  more  securely  im- 
bedded in  the  law  of  the  state  than  that,  in 
the  construction  of  instruments  conveying 
land,  an  absolute  power  of  disposition  car- 
ries with  it  a  full  power  in  the  real  estate' 
itself.  Rubcy  v.  Barnett,  12  Mo.  5,  49  Am. 
Dec.  112;  Norcum  v.  D'(Ench,  17  Mo.  98; 
Qreen  v.  Sutton,  50  Mo.  18G.  This  court, 
in  Ruhey  v.  Barnett  and  Oreen  v.  Sutton, 
also  approved  the  rule  laid  down  in  Jackson, 
Livingston,  v.  Robins,  16  Johns.  587,  in 
which  the  court  of  errors  of  New  York  said : 
"We  lay  it  down  as  an  incontrovertible  rul« 


66 


MlSSOUBI  SCPBEMB  OOUBT. 


Dec, 


that,  where  an  estate  is  given  to  a  person 
generally  or  indefinitely,  with  a  power  of 
disposition,  it  carries  a  fee;  and  the  only 
exception  to  the  rule  is  where  the  testator 
gives  to  the  first  taker  an  estate  for  life  only 
by  certain  and  express  ;words,  and  annexes 
to  it  a  power  of  disposal.  In  that  particu- 
lar and  special  case  the  devisee  for  life  will 
not  take  an  estate  in  fee,  notwithstanding 
the  distinct  and  naked  gift  of  a  power  of 
disposition  of  the  reversion." 

As  pointed  out  in  Comtoell  v.  Orion,  126 
Mo.  355,  that  rule  has  been  modified,  par- 
ticularly in  the  construction  of  wills,  in  this 
state,  by  subsequent  decisions,  to  this  extent 
only,  that  it  no  longer  is  necessary  that  the 
life  estate  should  be  created  by  express 
words,  but,  if  it  i^  the  clear  intention  from 
the  whole  will  that  the  first  taker  is  to  have 
but  a  life  estate,  the  added  power  of  dis- 
position will  not  convert  it  into  an  absolute 
ownership.  LeuHa  v.  Pitman^  101  Mo.  281; 
Munro  v.  Collina,  95  Mo.  33;  Harhiaon  v. 
James,  90  Mo.  411;  Redman  v.  Barger,  118 
Mo.  568.  There  are  no  words  in  this  deed 
which  expressly  limit  Mrs.  Comweirs  use 
to  her  life  only,  nor  are  there  any  words 
which  indicate  an  intention  to  so  limit  her 
use  in  said  lands.  This  is  a  deed  of  bargain 
and  sale,  and  not  a  gratuity,  and  it  is  a 
wholesome  and  familiar  rule  that  it  shall  be 
construed  most  favorably  to  the  Imrgainee. 
We  confidently  assert  that  no  adjudicated 
case  can  be  found  in  which  a  more  unlimited, 
unrestricted  power  of  sale,  coupled  with  a 
beneficial  interest  in  the  estate  granted,  is 
vested  in  the  fint  grantee  than  was  con- 
ferred upon  Mrs.  Cornwell  by  this  deed. 
Moreover,  there  is  nothing  in  the  habendum 
that  squints  at  a  limitation  of  the  equitable 
fee  simple  created  in  her  by  the  granting 
clause  of  the  deed.  Nor  is  there  a  single 
limitation  over  by  the  grantor,  by  way  of  re- 
mainder or  conditional  limitation,  to  any 
other  person  or  persons.  It  goes  without 
saying  that,  if  this  conveyance  is  to  be  test^ 
ed  by  common-law  principle,  having  created 
an  estate  in  fee  simple  in  Mrs.  Corn  well,  any 
attempt  to  create  a  remainder  thereafter 
would  be  void.  2  Bl.  Com.  164;  1  Fearne, 
Contingent  Remainders,  4th  Am.  ed.  12;  2 
Thomas's  Co.  Litt.  126,  and  note  B;  Oreen 
V.  Sutton,  50  Mo.  186.  If  it  is  to  be  consid- 
ered a  trust,  nothing  can  be  plainer  than 
that,  upon  Mr.  Comweirs  death,  the  trust, 
being  an  executed  trust,  ceased  when  the 
occasion  for  its  creation  ended,  to  wit,  tiie 
protection  of  her  equitable  fee  during  cover- 
ture, and  thereupon  her  estate  devolved 
upon  her  heirs  at  law,  subject  to  her  hus- 
band's curtesy,  just  as  if  it  had  been  a  legal 
estate.  McTigue  v.  McTigue,  116  Mo.  138; 
Ro}>ert8  V.  Moaeley,  51  Mo.  282;  Pitta  v. 
Sheriff,  108  Mo.  110.  It  is  elemental  that 
equitable  estates  are  governea  by  the  same 
rule  of  descents  that  governs  the  devolution 
of  legal  estates,  and,  if  this  were  not  so, 

feat  confusion  would  resulL  1  Perry,  Tr. 
357;  Cuahing  v.  Blake,  30  X.  J.  Eq.  689. 
When,  therefore,  it  is  determined  that  Mrs. 
Cornwell,  by  the  termB  of  the  deed  itself, 
took  an  equitable  estate  in  fee  simple  in 
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these  lands,  it  follows  that,  upon  her  death, 
it  descended  to  her  heirs,  the  plaintiffs  in 
this  case,  subject  to  the  curtesy  of  her  hus- 
band. But,  more  than  that,  by  the  statute 
of  uses  of  Missouri,  but  for  the  fact  that  she 
was  a  married  woman,  and  at  that  time  not 
aui  juria,  the  whole  beneficial  interest  would 
have  been  executed  in  her  during  her  life  in 
fee  simple,  with  absolute  power  to  convey 
and  dispose  of,  and  at  her  death  no  estate 
whatever  would  have  remained  in  the  trus- 
tee, Groodlett.  An  examination  of  the  deed 
will  convince  the  most  skepticai  that  the 
grantor  or  feoffor  to  uses  imposed  no  duties 
whatever  upon  Mr.  Qoodlett,  the  trustee, 
which  could  in  any  manner  interfere  with 
Mrs.  Comweirs  complete  enjoyment  or  alien- 
ation of  these  lands.  On  the  contrary,  the 
sole  duty  devt^ved  upon  him  was  to  passive- 
ly permit  the  legal  estate  to  remain  in  him 
during  her  coverture,  and  to  do  and  perform 
whatever  Mrs.  Cornwell  might  direct  him  to 
do.  That  he  so  construed  tHe  deed  is  evi- 
denced by  the  fact  that  he  did  not  even  for- 
mally accept  the  trust,  did  not  sign  the  deed, 
and  never  made  a  deed  to  James  Cornwell 
until  compelled  by  the  decree  of  the  land 
court  to  do  80.  lliere  is  not  a  line  or  word 
which  confers  upon  him  the  slightest  discre- 
tion in  the  devolution  of  said  estate.  It  is 
a  perfect  example  of  a  dry,  executed  trusty 
except  that  it  is  for  a  married  woman. 

The  English  and  American  reports  are  r^ 
plete  with  well-coneidered  cases  which  draw 
the  distinction  between  executed  and  execu- 
tory trusts.  Wright  v.  Pearaon,  1  Eden, 
119;  Boawell  v.  Dillon,  Dru.  291;  Cuahing 
V.  Blake,  30  N.  J.  Eq.  689;  1  Perry,  Tr.  § 
359.  Lord  Chancellor  Sugden,  in  Boawell  v. 
Dillon,  Dru.  291,  points  out  the  distinction 
in  these  words :  "By  the  term  'an  executory 
trust,'  when  used  in  its  proper  sense,  we 
mean  a  trust  in  which  some  further  act  is 
directed  to  be  done.  Executory  trusts,  in 
this  way,  may  be  divided  into  two  classes: 
One  in  which,  though  something  is  required 
to  be  done  (for  example,  a  setuement  to  be 
executed),  yet  the  testa/tor  has  acted  as  his 
own  conveyancer,  as  it  is  called,  and  defined 
the  settlement  to  be  made,  and  the  court  has 
nothing  to  do  but  to  follow  out  and  execute 
the  intentions  of  the  party  as  appearing  in 
the  instrument.  Such  trusts,  though  execu- 
tory, do  not  differ  from  ordinary  limitations, 
and  must  be  construed  accoramg  to  the  prin- 
ciples applicable  to  legal  estates  depending 
upon  the  same  words.  The  other  species  of 
executory  truS'ts  is  where  the  testator,  di- 
recting a  further  act,  has  imperfectly  stated 
what  18  to  be  done.  In  such  cases  the  court 
is  invested  with  a  larger  discretion,  and 
gives  to  the  words  a  more  liberal  interpre- 
tation than  they  would  have  borne  if  tnev 
had  stood  by  themselves."  "All  trusts," 
says  Lord  St.  Leonards,  "are  in  a  sense  ex- 
ecutory, because  a  trust  cannot  be  executed 
except  by  conveyance,  .  .  .  but  this  is 
not  the  sense  which  a  court  of  equity  puts 
upon  the  term  'executory  trusts.'  "  Eger^ 
iofi  V.  Broumlow,  4  H.  L.  Cas.  210.  In  Ouah» 
ing  V.  Blake,  30  N.  J.  Eq.  689,  the  chancellor 
says,  with  the  unanimo'is  approval  of  the 
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whole  court:  "In  this  case  the  trusts  upon 
which  the  trustee  w«s  required  to  hold  the 
eauite  were  definitely  and  perfectly  ex- 
pressed, .  .  .  and  he  had  no  duties  to 
perform  but  to  hold  and  convey  accordingly." 
Pugh  y.  Hayes,  113  Mo.,  loo.  oit.  432.  *'The 
trusts  are  such  as  ore  regarded  as  executed 
trusts  in  a  court  of  equity,  and  the  estates 
created  by  the  trusty  and  all  the  incidents 
connected  therewith,  are  the  same  as  would 
arise  in  law  upon  a  legal  conveyance  ex- 
pressed in  the  same  language.''  According- 
ly, the  husband,  as  in  this  case,  upon  issue 
born^  capable  of  inheriting  and  the  death  of 
Mrs.  Oom well,  was  entitled  to  his  curtesy. 
So  that^  whether  we  regard  this  deed  as  cre- 
ating in  Goodlett,  the  trustee,  an  estate  by 
way  of  bargain  and  Mde,  to  the  sole  use  of 
Mrs.  Cornwell,  in  fee  simple,  or  that  the  use 
was  created  in  the  bargainee,  Qoodlett 
(Guest  V.  Farley,  19  Mo.  147),  upon  her 
death  the  equitable  estate  devolved  upon  her 
heirs  as  an  executed  trust,  and  the  trustee 
bad  no  discretion  left  in  him  to  convey  to 
any  other  persons  than  her  heirs  who  be- 
came the  cestuia  que  trustent.  McTigue  v. 
McTigue,  116  Mo.  138. 

But  it  is  argued  by  respondents  that  tbe 
trust  created  was  what  is  denominated  a 
"dry  trust."  Such  a  trust  arises,  says  Per- 
ry, in  his  work  on  Trusts  (f  520),  "when 
property  is  vested  in  one  person  in  trust  for 
another,  and  the  nature  of  the  trust,  not  be- 
ing prescribed  by  the  donor,  is  left  to  the 
oonstruction  of  law.  In  such  case  the  ces- 
tui que  trust  is  entitled  to  the  actual  pos- 
session and  enjoyment  of  the  property,  and 
to  dispose  of  it,  or  to  call  upon  the  trustee 
to  execute  such  convcryance  of  the  legal  es- 
tate as  be  directs."  In  such  case  the  duty 
of  the  trustee  is  simple:  (1)  To  permit 
the  cestui  que  trust  to  occupy  and  receive 
rents  and  incomes  of  the  esta^;  (2)  to  exe- 
cute such  conveyances  as  the  cestui  que 
trust  directs;  (3)  to  protect  the  title,  or 
allow  his  name  to  be  used  for  that  purpose. 
Now,  this  is  just  the  character  of  trust 
which  was  created  in  Mr.  Goodlett  for  Mrs. 
Comwell,  had  she  been  a  feme  sole  or  sui 
juris.  Witham  v.  Brooner,  63  111.  344; 
Lynch  v.  Bwayne,  83  111.  336;  Kirkland  v. 
Cow,  94  111.  400.  The  duties  imposed  upon 
the  trustee  were  such,  and  only  such,  as  the 
law  would  have  required  at  his  hands,  leav- 
ing to  her  the  absolute  control  over  the  bene- 
ficial interest,  together  with  a  right  to  call 
for  the  legal  tiUe.  But,  being  a  married 
woman  at  the  time  of  its  creation  and  at 
her  death,  it  has  been  ruled  that  the  statute 
of  uses  did  not  vest  the  legal  estate  in  her 
during  her  life  or  coverture,  but  in  her  trus- 
tee for  her  sole  use  and  benefit.  Dean  v. 
Long,  122  111.  468;  Perry,  Tr.  4th  ed.  §§  310, 
310a,  and  cases  cited.  But  when  she  be- 
comes discovert,  or  dies,  the  statute  executes 
the  use  in  her,  or  her  heirs.  Roberts  v. 
Moseley,  51  Mo.  282;  Pitts  v.  Sheriif,  108 
'Mo.  110;  2  Minor,  Inst.  737,  739;  2  Thomr 
as's  Co.  Litt.  574^  note  A;  Dean  v.  Long, 
122  m.  458. 

When  this  case  was  here  on  former  occa- 
sions, we  ruled  that  the  deed  created  an  equi- 
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table  fee  simple  in  Mrs.  Cornwell,  which, 
upon  her  death,  descended  to  her  heirs  at 
law,  the  plaintiffs  in  the  case;  that  the 
trust  was  an  executed  one;  that,  therefore, 
Mrs.  Cornwell  took  the  same  estate  in  dura- 
tion as  in  a  legal  estate,  which,  under  our 
statute,  would  most  clearly  have  been  a  fee 
simple,  in  law,  but  for  the  intervention  of 
the  trustee;  that  the  estate  so  granted  to  her 
was  subject  to  the  same  incidents,  proper- 
ties, and  consequences  as  belong  to  similar 
estates  at  law;  and  that  it  was  not  compe- 
tent to  limit  a  remainder  upon  it,  seeing 
that  such  a'  limitation  would  be  repugnant 
to  the  grant  to  Mrs.  Cornwell.  Learned 
counsel  now  concedes  that  if  this  covenant 
of  Mr.  Goodlett^  the  trustee,  is  to  be  con- 
strued as  creating  a  remainder,  then  it  must 
fail,  because  a  remainder  cannot  be  limited 
after  a  fee  simple;  but  he  urges  that  it  can 
be  upheld  as  a  conditional  limitation  of  a  fee 
upon  a  fee,  under  the  statute  of  uses.  All  the 
learning  upon  this  subject  h&b  been  brought 
in  review  to  show  that,  under  our  statute  of 
uses,  which  is  but  a  rescript. of  the  statute 
of  uses  (27  Hen.  VIII.,  chap.  10),  a  fee  sim- 
ple may  be  limited  upon  a  fee  simple.  Un- 
der the  statute  of  uses,  and,  indeed,  before 
that  statute,  a  species  of  limitations  known 
as  "shifting  or  springing  uses"  had  been 
recognized,  which  permitted  ulterior  estates 
to  l^  created,  to  arise  upon  the  defeasance 
of  prior  estates  in  the  same  property,  con- 
trary to  the  strict  rules  of  the  common  law. 
The  courts,  after  the  passage  of  the  statute 
of  wills  (32  Hen.  VIII.),  following  the  analo- 
gies furnished  in  conveyances  to  uses,  and 
in  support  of  the  intention  of  the  testator, 
gradually  came  to  recognize  the  validity  of 
limitations  not  permitted  in  conveyances  at 
common  law.  In  this  way  originated  what 
lawyers  denominate  "executory  devises," 
whereby  a  fee  may  be  limited  after  a  fee. 
That  this  could  be  done  was  finally  settled 
in  England,  in  the  case  of  Pells  v.  Brown, 
Cro.  Jac.  590,  a  case  which  Lord  Kenyon,  in 
Porter  v.  Bradley,  3  T.  R.  145,  declares  has 
ever  since  been  regarded  as  "the  foundation, 
and,  as  it  were.  Magna  Charta,  of  this 
branch  of  the  law."  Far  be  it  from  me  to 
question  this  doctrine,  as  declared  in  that 
case.  The  philosophy  of  that  case,  as  I  un- 
derstand it,  and  as  I  find  it  interpreted  by 
the  courts  since,  is  that,  although  the  prior 
estate  is  denominated  a  "fee,"  because  it  may 
last  forever,  it  is  nevertheless  a  "base  or  de- 
terminable fee,"  because  it  is  liable  to  be  de- 
feated by  the  happening  of  the  contingency 
upon  which  it  is  limited.  2  Minor,  Inst. 
772e.  Thus,  in  Pells  v.  Brown,  the  devise 
was  in  fee  to  Thomas  and  his  heirs,  forever, 
and,  if  he  die  without  issue  in  the  lifetime 
of  William,  his  brother,  then  to  William  and 
hi^  heirs.  The  court  all  agreed  that  this 
was  a  good  devise  of  the  fee  to  William  by 
way  of  that  contingency,  not  by  way  of  im- 
mediate remainder;  for  they  all  agreed  it 
could  not  be  by  remainder,  "as  if  one  deviseth 
land  to  one  and  his  heirs,  and,  if  he  die  with- 
out heir,  Uiat  it  shall  remain  to  another,  it 
is  void  and  repugnant  to  the  estate,  for  one 
fee  cannot  be  in  remainder  after  another, 
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for  the  law  doth  not  expect  the  determina- 
tion of  a  fee  by  his  dying  without  heirs,  and 
therefore  cannot  appoint  a  remainder  to  be- 
gin upon  determination  thereof,  .  .  . 
but  by  way  of  contingency  and  by  way  of 
executory  devise  to  another,  to  determine  the 
one  estate,  and  limit  it  to  another,  upon  an 
act  to  be  performed  or  in  failure  of  perform- 
ance thereof,"  etc.  Just  such  a  case  was 
Chew  V.  Keller,  100  Mo.  362.  In  that  and 
like  cases  the  right  of  the  ulterior  devisee 
cannot  be  cut  off  or  devested  by  any  act  of 
the  primary  devisee.  His  estate  is  not  sub- 
ject to  the  will  of  the  first  taker,  *but  depends 
upon  the  event  of  life  or  deaths  or  other  con- 
tingency not  within  the  control  or  volition 
of  the  first  taker.  In  Fearne,  on  Ck>ntingen(t 
Remainders,  418,  the  author  says:  'The 
great  and  essential  difference  between  the 
nature  of  a  contingent  remainder  and  that 
of  an  executory '  devise  (and  that,  indeed, 
which  renders  it  material  to  distinguish  the 
one  from  the  other  in  their  creation)  con- 
siets  in  this:  That  the  first  may  be  barred 
and  destroyed  or  prevented  from  taking  ef- 
fect by  several  different  means,  .  .  . 
whereas  it  is  a  rule  that  an  executory  de- 
vise cannot  be  prevented  or  destroyed  by  any 
alteration  whatsoever  in  the  estate  out  of 
which  or  after  which  it  is  limited." 

The  question  presented  here,  and  argued 
now  for  the  first  time,  is  this:  Can  there 
be  a  valid  conditional  limitation  or  execu- 
tory devise  where  the  executory  limitation 
is  conjoined  with  an  absolute  power  in  the 
first  taker  or  primary  devisee  to  defeat  and 
cut  off  the  further  estate  or  interest  by  alien- 
ation of  the  entire  fee  in  his  lifetime,  and 
whether  it  makes  any  difference  as  to  the 
rights  of  the  ulterior  grantee  or  devisee 
whether  this  power  to  anen  has  or  has  not 
been  exercised?  Whatever  preconceived  no- 
tions we  may  have,  I  take  it  this  question, 
being  one  so  seriously  affecting  property 
rights,  should  be  determined  by  the  adjudi- 
cated law,  and  we  should  not  be  swerved 
from  the  law  because  some  grantor,  devisor, 
or  conveyancer  has  attempted  to  do  what  the 
settled  rules  of  law  will  not  permit.  Hogan 
V.  Welcker,  14  Mo.  177  ;Broion  v.  Rogers,  125 
Mo.,  loo.  cit.  398.  Appealing,  then,  to  the 
decided  law  and  recognized  authority,  we 
find  Chancellor  Kent,  in  his  Commentaries 
(4  Kent,  Com.  12th  ed.  270),  declaring: 
''If,  therefore,  there  be  an  absolute  power  of 
disposition  given  by  the  will  to  the  first  tak- 
er, as  if  an  estate  be  devised  to  A  in  fee,  and 
if  he  dies  possessed  of  the  property  without 
lawful  issue,  the  remainder  over,  or  remain- 
der over  the  property  which  he,  dying  with- 
out heirs,  should  leave,  or  without  selling  or 
devising  the  same,  in  all  such  cases  the  re- 
mainder over  is  void  as  a  remainder,  because 
of  the  preceding  fee ;  and  it  is  void  by  way  of 
executory  devise  becauee  the  limitation  is 
inconsistent  with  the  absolute  estate  or 
power  of  disposition  expressly  given  or  nec- 
essarily implied  by  the  will."  "A  valid  ex- 
ecutory devise  cannot  subsist  under  an  ab- 
solute power  of  disposition  in  the  first 
teker." 

It  was  urged  in  argument  that  this  doc- 
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trine  rested  upon  the  great  name  of  Kent. 
If'  so  it  has  no  ignoble  origin;  but,  as  we 
shall  presently  see,  this  is  not  true,  though 
his  recognition  of  the  rule  has,  no  doubt, 
greatly  added  to  its  stability.  We  have  the 
testimony  of  the  court  of  appeals  of  New 
York,  in  Van  Home  v.  Campbell,  100  N.  Y. 
287,  53  Am.  Rep.  166,  to  the  effect  that,  be- 
ginning with  Jackson,  Brewster,  v.  Bull,  10 
Johns.  19,  and  down  to  Van  Home  v.  Camp- 
hell,  there  is  an  unbroken  line  of  authorities 
in  that  state  reaseerting,  following,  and 
adopting  the  rule  as  announced  by  Chancel- 
lor Kent.  It  has  been  assailed  in  New  York, 
as  in  this  case;  but  the  court  of  appeals^held 
that  the  question  must  be  considered  as 
closed  in  New  York.  It  has  received  the  un- 
qualified indorsement  of  Chief  Justice  Sav- 
age and  Justices  Cowen  and  Denio,  and  of 
all  save  one  inember  of  the  courts  in  Van 
Rome  V.  Campbell.  In  Massachusetts,  in 
Ide  V.  Ide  (1809)  5  Mass.  500,  the  same 
doctrine  was  announced  by  Chief  Justice 
Parsonfl,  several  years  before  Jackson, 
Brewster,  v.  Bull  was  decided;  and  it  has 
been  reaffirmed  in  Oifford  v.  Choate,  100 
Mass.  343;  Kelley  v.  Meins,  135  Mass.  231; 
JosUn  v.  Rhoades,  150  Mass.  301;  Kent  v. 
Mon-ison,  153  Mass.  137,  10  L.  R.  A.  756; 
Foster  v.  Smith,  156  Mass.  379.  In  Fisher 
v.  Wister,  154  Pa.  65,  Jackson,  Bretoster, 
v.  Bull,  came  under  review,  and  all  the 
learning  on  the  subject  was  re-examined,  and 
the  doctrine  approved.  The  validity  of  the 
rule  announced  by  Kent  has  been  repeatedly 
recognized  and  followed  in  Illinois.  Fair- 
man  v.  Beal,  14  111.  244;  Welsch  v.  Belle- 
ville Sao.  Bank,  94  111.  203;  Wolfer  v.  Hem- 
mer,  144  111.  554.  Kentucky,  in  an  able 
opinion  by  Chief  Justice  Harges,  in  Ball  v. 
Hancock,  82  Ky.  108,  a  case  strikingly  like 
the  one  at  bar,  approves  Kent's  statement  of 
the  law  aind  Jackson,  Livingston,  v.  Robins, 
16  Johns.  588.  The  court  of  appeals  of 
Maryland,  in  Combs  v.  Combs,  67  Md.  11, 
citing  Chief  Justice  Parsons  in  Ide  v.  Ide, 
and  quoting  Chancellor  Kent's  declaration, 
that  "we  are  obliged  to  say  that  an  absolute 
ownership  or  capacity  to  sell  in  the  first 
taker,  ai^  a  vested  right  by  way  of  execu- 
tory devise  in  another,  which  cannot  be  af- 
fected by  such  alienation,  are  perfectly  in- 
compatible estates,  and  repugnant  to  each 
other,  and  the  latter  is  to  be  rejected  as 
void,"  said:  "Both  of  these  great  jurists 
cited  and  relied  upon  the  case  of  Atty.  Oen. 
V.  Hall,  Fitzg.  314,  decided  by  Lord  Chan- 
cellor King,  assisted  by  the  master  of  the 
rolls  and  Chief  Baron  Reynolds,  and  quoted 
with  approval  by  Lord  Hardwicke  in  Fland- 
ers V.  Clark,  1  Ves.  Sr.  9.  These,  assuredly, 
are  authorities  of  great  weight.  We  think 
they  ought  to  be  considered  as  settling  the 
law."  In  Hoxsey  v.  Hoxsey,  37  N.  J.  E^.  21, 
the  chancellor  relied  upon  4  Kent,  Com.  270, 
and  Ide  v.  Ide  (1809)  5  Mass.  500,  to  the 
effect  that  a  valid  executory  devise  could  not 
subsist  with  an  absolute  power  of  disposi- 
tion in  the  first  taker.  In  Howard  v. 
CaruH,  109  U.  S.  725,  27  L.  ed.  1089,  the 
Supreme  Court  of  the  United  States  unani- 
mously cite  and  follow  Jackson.  Brewster, 
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T.  Bull  and  Ide  v.  Tde,  and  adopt  Chancellor 
Kent's  text  (4  Kent,  Com.  271)..  In  Ala- 
bama, Flinn  v.  Davis,  18  Ala.  132«  and  Mo- 
Ree  V.  Means,  34  Ala.  349,  assert  that  the 
law  is  too  well  settled  to  be  controverted 
that  an  absolute  power  of  disposition  in  the 
first  taker  defeats  a  limitation  over.  And 
so  it  will  be  found  in  Maine  {Ramsdell  v. 
Ramsdell,  21  Me.  288),  and  in  Virginia 
{Melson  v.  Cooper,  4  Leigh,  608;  Biddiok  v. 
Cohoon,  4  Rand.  (Va.)  547),  and  in  Georgia 
{Cook  v.  Walker,  15  Ga.  459),  and  in  In- 
diana {Tower  v.  Hartford,  116  Ind.  186). 
In  a  word  it  may  be  asserted  that,  as  late  as 
1893,  there  could  be  found  but  two  American 
cases,  outside  of  Missouri,  which  disputed 
the  authority  of  Ide  v.  Ide  and  Jackson, 
Breicster,  v.  Bull;  and  these  were  Huhhard 
V.  liawson  (1855)  4  Gray,  247,  and  Andrexos 
V.  Roye  (1857)  12  Rich.  L.  636;  and  neither 
of  these  cases  has  been  followed  in  their  re- 
spective states. 

This  brings  us  to  inquire,  now,  as  to  the 
state  of  the  law  in  this  state.  In  Ruhey  v. 
Barfiett,  12  Mo.  3,  49  Am.  Dec.  112,  Judge 
Scott  said:  "It  has  always  been  held  that 
an  absolute  power  of  disposition  over  prop- 
erty conferred  by  will,  not  controlled  by  any 
provision  or  limitation,  amounted  to  an  ab- 
solute gift  of  the  property.  A  power  to  dis- 
pose of  a  thing  as  one  pleases  must  neces- 
sarily carry  along  with  it  a  full  property  in 
it."  He  cites  with  approbation  Jackson, 
Livingston,  v.  Robins,  16  Johns.  587.  In 
Gregory  v.  Cowgill,  19  Mo.  415,  Judge  Scott 
cites  Ide  v.  Ide,  6  Mass.  600,  with  approval. 
But  in  Wead  v.  Gray,  78  Mo.  59,  this  court, 
after  deciding  that  the  first  taker  took  an  ab- 
solute estate,  referred  to  the  clause  giving 
a  remainder  over  to  a  designated  charity  and 
a  niece  of  the  testator,  and  said :  "The  lim- 
itation over  was  void  as  an  executory  devise. 
Mr.  Redfield,  in  his  work  on  Wills,  vol.  2,  p. 
278,  says:  *It  is  a  settled  rule  of  American, 
as  well  as  English,  law,  that  where  the  first 
devisee  has  the  al»olute  riffht  to  dispose  of 
the  property  in  his  own  unlimited  discretion, 
'and  not  a  mere  power  of  appointment  along 
certain  specified  persons  or  classes,  any  es- 
tate over  is  void,  as  being  inconsistent  with 
the  first  gift/  " — citing  Ide  v.  Ide,  5  Mass. 
500.  Here  is  a  clear,  distinct  recognition 
and  approval  of  the  case  decided  by  Chief 
Justice  Parsons.  Prior  to  that,  however,  in 
State,  Haines,  v.  Tolson,  73  Mo.  320,  this 
court  held  that  the  attempt  to  limit  by  ex- 
ecutory devise  after  an  absolute  fee  simple 
was  void  on  the  ground  that  "the  limitation 
was  repugnant  to  the  devise  and  therefore 
void."  Those  two  cases  were  afterwards  cited 
with  approval  in  Munro  v.  Collins,  96  Mo. 
33,  but  distinguished  from  the  latter  as  to 
the  facts.  And  see  Hardy  v.  Clarkson,  87 
Mo.  171.  It  may  be  well  to  remark,  now  and 
here,  that  those  cases  in  which  this  court 
has  construed  the  estate  of  the  first  taker  to 
be  only  a  life  estate  (and  there  are  many 
such),  have  nothing  to  do  with  this  question, 
which  is  predicated  on  the  proposition  that 
the  first  taker  takes  an  unconditional  fee, 
and  the  attempt  then  is  to  limit  another  fee 
after  the  first. 
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Turning,  now,  to  another  class  of  cases,  in 
which  the  conveyances  were  deeds,  instead  of 
wills,  and  we  find  the  same  doctrine  an- 
nounced in  Green  v.  Button,  50  Mo.  186.  The 
deed  in  that  case  was  in  all  substantial  re- 
spects similar  to  the  deed  under  construction, 
save  and  except  that  in  that  deed  there  were 
words  in  the  granting  clause  of  the  deed 
which  attempted  to  create  a  limitation  over, 
after  Mrs.  Green's  death,  whereas,  in  this 
deed,  there  are  no  such  wordb  to  be  found, 
save  in  the  unsigned  covenants  of  the  trus- 
tee. On  the  main  proposition.  Judge  Bliss 
held,  first,  that,  the  deed  having  conveyed  a 
fee  simple  to  the  trustee,  it  was  unnecessary 
to  use  the  word  "heirs"  in  connection  with 
Mrs.  Green's  name;  that  she  look  an  unlim- 
ited power  of  disposal,  and  the  attempted 
limitation  over  was  void.  He  asks:  "Was 
the  use  unlimited?  If  so,  the  attempted 
limitation  is  void,  and  the  rule  is  not  a  tech- 
nical one.  It  cannot  matter  whether  the 
wife  held  the  legal  estate,  or  whether  or 
when  the  use  was  executed  in  her.  It  is  just 
as  impossible  to  limit  an  unlimited  use  as 
to  have  a  remainder,  when  the  whole  is  giv- 
en." Green  v.  Sutton^  in  its  different  as- 
pects, has  been  approved  in  many  subsequent 
cases.  Thus,  in  Tremmel  v.  Kleiholdt,  75  Mo. 
255,  it  was  unanimouslv  said  of  a  like  deed: 
"By  the  terms  of  the  deed  under  considera- 
tion the  entire  estate  was  vested  in  the  wife, 
and  no  remainder  was  or  could  be  created  by 
the  covenant  of  the  trustee  to  convey  the 
property  to  her  legal  heirs  *at  her  death,  in 
default  of  appointment  or  other  disposition 
thereof  by  her  during  her  life.  Green  v. 
Sutton,  50  Mo.  186."  In  Cook  v.  Couch,  100 
Mo.  29,  it  was  said:  "The  general  rule  is 
that  a  devise  of  an  estate  generally  or  indefi- 
nitely, with  a  power  of  disposition  over  it 
carries  a  fee.  Rubey  v.  Bameti,  12  Mo.  3, 
49  Am.  Dec.  112;  Green  v.  Sutton,  60  Mo. 
186."  And,  to  same  effect,  see  Lewis  v.  Pit- 
man, 101  Mo.  291.  In  Wood  v.  Kioe,  103 
Mo.  338,  the  proposition  announced  by  Judge 
Bliss  in  Green  v.  Sutton,  that  a  married  wo- 
man was  not  restricted  in  disposing  of  her 
separate  estate  to  the  specific  mode  detailed 
in  the  deed  to  her  use,  was  affirmed.  It  was 
cited  with  approval  in  Reinders  v.  Koppel- 
mann,  68  Mo.,  loc,  oit,  491,  30  Am.  Rep.  802. 
Green  v.  Sutton  was  decided  in  1872.  It 
announced  a  rule  of  property.  Nearly  one 
hundred  volumes  of  the  decisions  of  this 
court  have  since  been  promulgated,  without 
any  doubt  of  its  soundness  having  been  ex- 
pressed. It  seems  to  me  a  serious  matter  to 
say  now  that  it  was  wrongly  decided.  The 
writer  had  no  hesitancy  in  following  it  in 
Comwell  V.  Orton,  126  Mo.  366,  and  the  re- 
port of  that  case  will  show  that  it  was  not 
questioned  as  authority  by  counsel.  Evans 
V.  Folks,  135  Mo.  397.  We  find,  then,  that 
the  doctrine  announced  by  Chief  Justice  Par- 
sons, and  followed  by  Chancellor  Kent,  has 
met  the  approval  of  nearly  every  appellate 
court  in  the  land,  this  court  among  the  oth- 
ers. This  court  has  so  recently  construed  the 
counterpart  of  this  deed  to  convey  an  equit- 
able fee  simple  in  the  wife,  in  the  case  of  Mo' 
Tigue  v.  McTigue,  116  Mo.  138,  that  I  re- 
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frain  from  further  discussion  of  this  point. 
Much  stress  was  laid  upon  8lraai  v.  Uhrig, 
50  Mo.  482,  as  holding  a  contrary  doctrine. 
Judge  Adams  says  of  the  deed  in  that  oase : 
"The  consideration  moved  from  the  wife,  and 
the  object  of  the  deed  was,  no  doubt,  to  settle 
the  property  on  her,  to  be  ai  her  absolute 
disposal  during  her  lifetime,  with  power  in 
her  to  dispose  of  the  property  by  will,  or  by 
any  writing  signed  by  her  or  by  her  author- 
ity, to  be  carried  into  effect  by  the  trustee 
after  her  death.  By  the  terms  of  the  deed 
there  was  a  springing  contingent  trust  cre- 
ated in  favor  of  the  children."  I  submit 
that  the  deed  in  that  case  created  an  abso- 
lute equitable  fee  in  Mrs.  Pemberthy,  with 
an  added  power  of  alienation  in  fee,  and  that 
the  attempted  limitation  over  was  void.  That 
caae  has  never  been  referred  to  since  in  any 
opinion  of  this  court,  and  has  never  been  ap- 
proved. It  cites  no  authority^  and  is  clear- 
ly out  of  line  with  the  cases  already  cited 
and  discussed. 

The  deed  of  Yeates  must  be  construed  as  it 
is  written.  Its  granting  clause  is  short  and 
unambiguous.  It  is  as  follows:  "That  the 
said  parties  of  the  first  part  [Yeates  and 
wife] ,  in  consideration  of  the  sum  of  thirty- 
one  hundred  and  seveniy-iwo  and  Jfg  dol- 
lars, to  them  in  haaid  paid  by  tne  said 
party  of  the  second  part  [John  A.  Goodlett], 
receipt  whereof  is  hereiby  confessed  and  ac- 
knowledged, have  granted,  bargained,  sold, 
and  conveyed,  and  by  these  presents  do  grant, 
bargain,  sell,  and  convey,  unto  the  said  party 
of  the  second  part,  and  his  heirs  and  assigns, 
a  certain  tract  or  parcel  of  land,  situated," 
etc.,  "to  have  and  to  hold  the  same,  with  all 
the  right-s,  privileges,  and  appurtenances 
thereto  belonging  or  in  any  wise  appertain- 
ing, unto  him,  de  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever,  in  trust, 
however,  to  and  for  the  sole  and  separate 
use,  benefit,  and  behoof  of  said  Catherine 
Cornwell,  wife  of  said  James  Cornwell." 
Here  the  granting  clause  ends.  Nowhere 
within  the  four  corners  of  this  deed  can  be 
found  one  word  by  which  Yeates  and  wife 
conveyed,  granted,  or  limited  any  portion  of 
their  estate  in  said  lands  over  to  the  use  of 
any  other  person  upon  the  happening  of  the 
condition  that  Mrs.  Cornwell  had  not  con- 
veyed said  land  in  her  lifetime.  Qoodlett, 
the  trustee,  did  not  join  in  the  said  deed  at 
the  time  of  its  execution,  and,  if  he  had,  his 
covenant,  voluntarily  imposed,  could  not  and 
did  not  enlarge  his  own  powers,  so  that  he 
could  defeat  the  trust  imposed  upon  him  to 
hold  the  fee  simple  in  said  lauds  for  the  ben- 
efit of  Mrs.  Cornwell.  His  covenant  as 
grantee,  moreover,  did  not  create,  or  assume 
to  create,  another  use  in  James  Cornwell. 
The  power  to  limit  the  duration  of  the  estate 
which  he  was  conveying  belonged  to  the 
grantor,  Yeates,  and  nowhere  in  said  deed 
has  he  conveyed  any  estate  to  the  use  of 
James  Cornwell,  or  to  anyone  else  save  Mrs. 
Cornwell,  and  to  her  he  gave  an  unlimited 
use.  So  that,  however  entertaining  the  dis- 
cussion of  counsel  as  to  the  right  to  limit  a 
fee  by  way  of  use,  it  has  no  place  in  the  ju- 
dicial construction  of  the  meaning  and  effect 
45  L.  R.  A. 


of  this  deed.  Dr.  Minor,  whose  invaluable 
Institutes  counsel  has  so  often  invoked  in 
his  brief  and  argument,  lays  it  down  as  a  set- 
tled principle  that,  in  the  limiting  of  es- 
tates under  the  statutes  of  uses,  the  same 
words  are  required  as  at  common  law,  save 
and  except  where  the  statutes,  as  in  Virginia 
and  Missouri,  dispense  with  the  necessity  of 
the  word  "heirs"  in  creating  an  estate  of  in- 
heritance. Kev.  Stat.  1845,  p.  219,  chap. 
32,  §  2;  Eev.  Stat.  1889,  §  8834.  They  are 
no  longer  necessary.  Certainly  it  will  not 
be  seriously  contended  that  the  mere  cove- 
nant of  the  trustee,  who  never  signed  this 
deed,  would  have  destroyed  the  operative  and 
controlling  words  of  the  grant,  which,  as  we 
have  seen,  vested  in  the  trustee,  Goodlett,  a 
fee  simple,  in  trust  for  Mrs.  Cornwell,  who 
was  at  the  time  a  married  woman.  The  cov- 
enant of  the  trustee,  even  if  he  bad  signed 
the  deed  and  accepted  the  trust,  would  not 
have  had  a  greater  effect  than  a  habendum, 
which  this  court  haa  held  may  be  entirely 
rejected  if  repugnant  to  the  granting  clause 
of  the  deed.     Major  v.  Buklcy,  51  Mo.  227. 

As  the  other  points  involved  in  Cornwell 
\,  Orion,  126  Mo.  355,  are  no  longer  urged, 
the  judgment  of  the  Circuit  Court,  having 
been  in  strict  conformity  to  our  former  judg- 
ments, is  affirmed, 

BnrseM,    BobinsoSy    and    Willianuiy 

JJ.,  concur. 

Marshall,  J.,  dissenting: 

Ejectment  for  10  acres  in  the  north  part  of 
lot  3  of  a  survey  and  subdivision  of  the  W. 
%  of  the  N.  W.  corner  of  section  12,  town- 
ship 44,  range  5  £.,  in  St.  Louis  county. 
Robert  A.  Yeates  is  the  common  source  of  ti- 
tle. Plaintiffs  claim  as  the  heirs  at  law  of 
Catherine  Comn^'ell,  and  defendant  claims  as 
grantee,  by  mesne  conveyances,  of  James 
Cornwell,  deceased,  husband  of  Catherine 
Cornwell.  On  October  15,  1859,  Yeates  and 
wife  executed  and  delivered  to  John  A.  Qood- 
lett, trustee,  the  following  deed :  "This  deed, 
made  and  entered  into  this  15th  day  of  Oc-« 
tober,  1859,  by  and  between  Robert  A.  Yeates 
and  Sophie  Yeates,  his  wife,  of,"  etc.,  "par- 
ties of  the  first  part,  and  John  A.  Goodlett, 
of,"  etc.,  "party  of  the  second  part,  and 
Catherine  Cornwell,  wife  of  James  Cornwell, 
of,"  etc.,  "party  of  the  third  part,  witness- 
eth :  That  the  said  parties  of  the  first  part, 
in  consideration  of  the  sum  of  thirty-one 
hundred  and  seventy-two  and  -ff^g  dollars, 
to  them  in  hand  paid  by  the  said  party 
of  the  second  part,  receipt  whereof  is  hereby 
confessed  and  acknowledged,  have  granted, 
bargained,  sold,  and  conveyed,  and  by  these 
presents  do  grant,  bargain,  sell,  and  convey, 
unto  the  said  party  of  the  second  part,  and 
his  heirs  and  assigns,  a  certain  tract  or  par- 
cel of  land,  situated,"  etc.,  "to  have  and  to 
hold  the  same,  with  all  the  rights,  privileges, 
and  appurtenances  thereto  l^longmg  or  in 
any  wise  appertaining,  unto  him,  the  said 
party  of  the  second  part,  his  heirs  and  as- 
signs, forever,  in  trust,  however,  to  and  for 
the  sole  and  separate  use,  benefit,  and  behoof 
of   said   Catherine  Cornwell,   wife  of   said 
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James  Cornwell.  And  the  said  John  A. 
Goodlett,  party  of  the  second  part,  hereby 
covenants  and  agrees  to  and  with  the  said 
Catherine  Cornwell  that  he  will  suffer  and 
permit  her,  without  let  or  molestation,  to 
haTe,  hold,  use,  occupy,  and  enjoy  the  afore- 
said premises,  with  all  the  rents,  issues, 
profits,  and  proceeds  arising  therefrom, 
whether  from  sale  or  lease,  for  her  own  sole 
use  and  benefit,  separate  and  apart  from 
her  said  husband^  and  wholly  free  from  his 
control  or  interference,  and  from  his  debts, 
in  such  manner  as  she  may  think  proper, 
and  that  he  will  at  any  and  all  times  here- 
after, at  the  request  and  direction  of  the  said 
Catherine  Cornwell,  expresRed  in  writing, 
signed  by  her  or  by  her  authority,  bargain, 
sell,  mortgage,  convey,  lease,  rent,  or  other- 
wise dispose  of  said  premises,  or  ajiy  part 
thereof,  and  will  pay  over  the  rents,  issues, 
profits,  and  proceeds  thereof  which  may  come 
into  his  hands,  and  nototherwise  liable,  to  her, 
the  said  Catherine  Cornwell,  in  such  manner 
as  she  shall  in  writing  direct  or  request,  and 
that  he  will,  at  the  death  of  the  said  Cath- 
erine, convey  or  dispose  of  the  said  premises, 
or  such  part  thereof  as  may  then  be  held  by 
him  under  this  deed,  and  all  profits  and  pro- 
ceeds thereofj  in  such  manner,  to  such  person 
or  persons,  and  at  such  time  or  times  as  the 
said  Catherine  Cornwell  shall  by  her  last  will 
and  testament,  or  any  other  writing  signed 
by  her  or  by  her  authority,  direct  or  appoint, 
and  in  default  of  such  appointment  then  that 
he  will  convey  said  premises  to  said  James 
Cornwell,  his  heirs  or  assigns."  On  the  trial 
in  the  circuit  court  the  parties  made  the  fol- 
lowing admissions:  "(1)  That  the  defend- 
ant is  now  in  possession  of  the  property,  and 
was  at  the  institution  of  this  suit;  (2)  that 
Mrs.  Catherine  Cornwell  died  intestate,  De- 
cember 23,  1860,  without  having  made  any 
conveyance  or  appointment  of  said  real  es- 
tate under  said  conveyance  in  her  lifetime; 
( 3 )  that  James  Cornwell  died  December  25, 
1889,  and  the  plaintiffs  are  Mrs.  Catherine 
Cornweirs  children  and  grandchildren,  and 
her  heirs  at  law,  and  are  also  the  only  chil- 
dren and  heirs  of  James  Cornwell ;  ( 4 )  that 
the  plaintiffs  Frederick  J.  Cornwell  ajid 
Catherine  Holmes,  wife  of  James  C.  Holmes, 
are  the  children  of  Catherine  Cornwell,  and 
that  Charles  J..  Frederick  L.,  and  Benjamin 
S.  Cornwell,  infant  plaintiffs,  are  the  chil- 
dren of  Benjamin  Cornwell,  who  died  prior 
to  the  institution  of  this  suit,  and  who  was 
the  son  of  Catherine  Cornwell,  and  these 
plaintiffs  are  represented  in  this  suit  by  their 
next  friend,  Helen  V.  Cornwell,  plaintiff, 
and  widow  of  said  Benjamin  Cornwell,  de- 
ceased, who  was  duly  appointed  their  next 
friend  in  this  case  prior  to  the  institution  of 
this  suit;  (5)  that  James  Cornwell  and 
Catherine  Cornwell  were  husband  and  wife 
at  and  prior  to  the  date  of  the  deed  of  Yeates 
to  Goodlett;  (6)  that  plaintiffs  are  the  only 
heirs  at  law  of  Catherine  Cornwell ;  ( 7 )  that 
the  value  of  the  monthly  rents  and  profits  of 
the  premises  is,  and  since  James  Cornwell 
died  has  been,  $10."  Defendant  read  in  evi- 
dence a  decree  of  the  St.  Louis  land  court, 
rendered  at  the  March  term,  1862,  in  the 
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case  of  James  Cornwell,  plaintiff,  against 
John  A.  Goodlett^  defendant,  directing  the 
defendant  to  convey  the  property  in  con- 
troversy to  the  plaintiff,  and  the  deed  made 
in  pursuance  thereto,  and  mesne  conveyances 
from  Cornwell  to  Wulff.  The  circuit  court 
rendered  judgment  for  plaintiff,  in  conform- 
ity to  the  opinion  of  this  court  when  this 
case  was  here  on  former  appeal  ( Cornwell  v. 
Or;f07i,  126  Mo.  366.  and  Cornwell  v.  WuZ/f, 
126  Mo.  355),  and  defendant  appealed. 

The  true  construction  of  the  deed  above  set 
out  determines  the  rights  of  the  respective 
parties.  Plaintiffs  contend  that  the  deed 
conveyed  a  fee-simple  estate  to  Catherine 
Cornwell,  and  that,  as  a  fee  cannot  be  lim- 
ited on  a  fee,  the  direction  to  the  trustee  to 
convey  to  James  Cornwell,  in  default  of  a 
disposition  by  Mrs.  Cornwell  by  deed  or  will, 
being  repugnant  to  the  creation  of  the  fee  in 
Mrs.  Cornwell,  is  void.  Defendant  claims 
— First,  that  the  limitation  to  James  Corn- 
well  is  good  as  a  conditional  limitation,  and 
that,  although  the  deed  created  an  equitable 
fee  simple  in  Mrs.  Cornwell,  the  limitation 
of  a  fee  to  James  Cornwell  after  the  termi- 
nafton  of  the  estate  of  the  first  taker  is  valid 
in  equity;  and,  second,  that  under  the  deci- 
sions in  this  state  the  intention  of  the  grant- 
or must  be  observed  in  preference  to  any 
mere  technical  construction,  and  that  to  give 
effect  to  that  intention  the  estate  of  Mrs. 
Cornwell  must  be  construed  as  a  mere  life 
estate,  and  that  of  Mr.  Cornwell  the  fee 
limited  upon  the  life  estate. 

Formerly  there  was  a  difference  between 
the  rules  for  the  construction  of  wills  and 
deeds.  A  deed  required  words  of  inherits 
ance  to  pass  the  fee,  while  in  a  will  no  such 
formality  was  necessary.  Now,  under  our 
statute  (Gen.  Stat.  1865,  chap.  108,  §  2; 
Wagner,  Stat  1366;  Rev.  Stat.  1879,  §  4004; 
Rev.  Stat.  1889,  S§  8634,  8912,  they  stand 
on  the  same  footing,  and  a  grant  or  devise 
by  name  carries  the  fee,  without  the  term 
"heirs"  or  words  of  inheritance  [Chreen  v. 
Sutton,  60  Mo.,  loc.  cit.  192;  and  especially 
Waddell  v.  Waddell,  09  Mo.,  loc.  cit.  345 ) .  The 
true  rule  of  construction  of  deeds  and  wills 
is  that  the  intention  of  the  giantor  or  devis- 
or shall  be  observed,  unless  it  conflicts  with 
some  inflexible  rule  of  law.  In  Hogan  y. 
Welckerf  14  Mo.,  loc.  oit.  183,  Napton,  J., 
said:  "If  a  deed  admit  of  two  construc- 
tions, one  of  which  will  support  and  the  oth- 
er defeat  the  intent,  the  construction  which 
will  uphold  the  deed  must  be  adopted,  unless 
some  inflexible  rule  of  law  interfere."  In 
Small  V.  Field,  102  Mo.,  loo.  cit.  122,  Sher- 
wood, J.,  said:  "And  in  construing  wills, 
the  polar  star  of  construction  or  exposi- 
tion of  a  will — ^the  meaning,  the  intention, 
of  a  testator — is  never  to  be  lost  sisht  of. 
Single  words,  single  clauses  will  not  be  con- 
sidered singly;  but  the  whole  instrument,  its 
general  scope  and  design,  as  gathered  from 
its  four  corners,  will  be  taken  into  consid- 
eration, in  connection  with  the  surrounding 
circumstances,  when  properly  admissible,  in 
order  that  the  intention  of  the  testator  may, 
if  possible,  prevail."  In  Chiles  v.  Bartlesonf 
21  Mo.  340,  Leonard,  J.,  said:     "The  inten- 
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tion  of  the  testator  is  plain  enough.  The 
whole  will  must  be  read  together^  and  effect 
given  to  every  clause  of  it,  and  the  words 
used  are  to  be  understood  in  the  sense  indi- 
cated by  the  whole  instrument."  In  Carr  v. 
DingSy  58  Mo.,  loc,  cit,  406,  Vories,  J.,  said: 
"By  a  technical  construction  of  the  language 
used  in  the  will,  the  bequest  to  the  children 
might  be  so  limited ;  but  in  construing  wills 
the  intention  of  the  testator  is  the  object  to 
be  attained,  and  in  order  to  ascertain  uiis 
object  it  frequently  becomes  necessary  to 
look  at  the  whole  will,  by  which  it  will  some- 
times become  necessary  to  qualify  particu- 
lar clauses,  so  as  to  bring  them  in  harmony 
with  the  general  intention,  as  the  same  may 
be  indicated  by  other  clauses."  In  Munro  v. 
Collins,  95  Mo.,  loo,  oit,  37,  Brace,  J.,  said: 
"It  will  not  be  necessary,  in  order  to  deter- 
mine this  question,  to  consult  authorities 
outside  of  our  own  state,  and  in  examining 
them  it  will  be  well  to  remember  that  courts, 
in  the  construction  of  wills,  endeavor  never 
to  lose  sight  of  that  leading  canon :  to  ascer- 
tain, if  possible,  the  true  intent  and  meaning 
of  the  testator  in  any  given  case,  as  the  same 
can  be  gathered  from  l£e  whole  context  of*  the 
will,  viewed  in  the  light  of  the  circumstances 
under  which  it  was  made,  and  aim  to  give  ef- 
fect to  that  meaning,  unless  some  positive 
legal  principle  forbids."  In  Redman  v.  Bar- 
ger,  118  Mo.,  loo.  oit,  573,  Brace,  J.,  said: 
"The  first  and  last  inquiry  in  the  construc- 
tion of  a  will  is.  What  was  the  intention  of 
the  testator  ?  To  the/t  intent  technical  rules 
must  yield,  and  to  it  other  canons  of  legal 
hermeneutics  must  be  subordinated."  In 
the  light  of  these  principles  we  approach  the 
crucial  question  in  the  case,  to  wit,  Did  the 
deed  from  Yeates  to  Gooodlett  vest  a  fee  in 
Catherine  Cornwell?  or  did  it  vest  in  her 
only  a  life  estate,  notwithstanding  the  power 
of  disposal  given  to  her?  or  did  it  create  a 
fee  in  her,  with  a  conditional  limitation  over 
to  her  husband? 

The  previous  adjudioations  in  this  state 
cannot  oe  harmonized.  On  the  one  hand,  it 
haa  been  held  by  this  court  that,  if  a  deed 
or  will  gives  an  absolute  power  of  disposal, 
a  fee  is  created,  and,  as  a  fee  cannot  be  lim- 
ited upon  a  fee,  a  limitation  over  in  such  an 
instrument  is  void  for  repugnancy,  and  that 
it  is  only  in  cases  where  the  absolute  power 
of  disposal  is  qualified  by  express  words,  lim- 
iting the  first  estate  to  a  life  estate,  that  a 
limitation  over  is  valid  or  effectual.  Scott, 
J.,  in  Rubey  v.  Barnett,  12  Mo.,  loo.  oit.  7, 
49  Am.  Dec.  112;  Scott,  J.,  in  Norcum  v. 
D'(Ench,  17  Mo.  98;  Bliss,  J.,  in  Qreen  v. 
Sutton^  50  Mo.,  loc.  oit.  191,  192  (concurred 
in  by  Wagner,  J.,  but  Adams,  J.,  expressing 
no  opinion) ;  Hough,  J.,  in  Slate,  Haines,  v. 
Tolson,  73  Mo.,  loc.  cit.  326;  Hough,  J.,  in 
Tremmel  v.  Kleiholdt,  75  Mo.,  loc.  cit.  258; 
Henry  J.,  in  Wead  v.  Oray,  78  Mo.  69 ;  Black, 
J.,  in  Cook  V.  Couch,  100  Mo.  29.  On  the  oth- 
er hand,  it  has  been  held  by  this  court  that 
it  is  not  necessary  that  the  life  estate  be 
created  by  express  words,  but  that  if  an  in- 
tention of  the  grantor  or  devisor,  as  gathered 
from  the  whole  instrument,  to  limit  the  es- 
tate of  the  first  taker  to  a  life  estate  be  evi- 
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dent,  the  superadded  power  of  disposal  to 
the  first  taker  will  not  raise  the  estate  to  a 
fee,  nor  defeat  the  limitation  over.  Leon- 
ard, J.,  in  Chiles  v.  Bartleson,  21  Mo.  344; 
Vories,  J.,  in  Carr  v.  Dings,  58  Mo.  400; 
Adams,  J.,  in  Btraat  v.  Uhrig,  ^6  Mo.  482; 
Hay,  J.,  in  Russell  v.  Euhanks,  84  Mo.,  loc. 
cit.  82 ;  Ray,  J.,  in  Bean  v.  Kenmuir,  86  Mo., 
loc.  oit.  666;  Ray,  J.,  in  Harbison  v.  James, 
90  Mo.  411;  Brace,  J.,  in  Munro  v.  Collins, 
95  Mo.  33;  Brace,  J.«  in  Redman  v.  Barger, 
118  Mo.  568;  Black,  J.^  in  Lewis  v.  Pitman, 
101  Mo.  281.  Of  the  cases  last  referred  to, 
the  following  have  been  cited  approvingly  in 
the  following  cases:  Chiles  v.  Bartleson,  21 
Mo.  344,  by  Black,  J.,  in  Cook  v.  Couch,  100 
Mo.  29,  and  in  Emmsrson  v.  Hughes,  110 
^lo.  630,  though  they  were  not  followed  by 
the  judge  in  either  instance;  Carr  v.  Dings, 
58  Mo.  400,  by  Henry,  J.,  in  Wead  v.  Gray, 
78  Mo.  64,  though  he  distinguishes  the  two 
cases;  by  Henry,  J.,  in  Russell  v.  Eubanks, 
84  Mo.  86;  and  by  Sherwood,  J.,  in  Small 
V.  Field,  102  Mo.,  loc.  oit.  123 ;  Munro  v.  Col- 
lins, 95  Mo.  33,  by  Black,  J.,  in  Lewis  v.  Pit- 
mun,  101  Mo.,  loc.  cit,  293,  and  by  Sherwood, 
J.,  in  Small  v.  Field,  102  Mo.,  loc.  cit.  122 ; 
Harbison  v.  James,  90  Mo.  411,  by  Macfar- 
lane,  J.,  in  Jarboe  v.  Hey,  122  Mo.  348.  It 
is  plain,  therefore,  that  there  is  a  most  un- 
usual and  deplorable  conflict  of  authority  in 
our  own  state  upon  this  question.  It  may 
fairly  be  said  that  the  first  group  of  caises 
follows  the  lead  of  Parsons,  Ch.  J.,  in  Ide  v. 
Ide,  5  Mass.  500,  and  of  Chancellor  Kent,  in 
4  Kent,  Com.  14th  ed.  ^270,  and  is  in  line 
with  Jackson,  Brewster,  v.  Bull,  10  Johns. 
19 ;  Jackson,  Livingston,  v.  Robins,  16  Johns. 
537;  Pells  v.  Brown,  Cro.  Jac.  590;  Howard 
V.  Carusi,  109  U.  S.  725,  27  L.  ed.  1089;  Van 
Home  V.  Campbell,  100  N.  Y.  287,  53  Am. 
Rep.  166;  Fisher  v.  Wister,  154  Pa.  65;  Ball 
V.  Haficock,  82  Ky.  108;  Cushing  v.  Blake, 
30  N.  J.  Eq.  689;  Wright  v.  Pearson,  1  Eden, 
119;  Boswell  v.  Dillon,  Dm.  291;  Egerton  v. 
Brownlow,  4  H.  L.  Cas.  1 ;  Witham  v.  Broon- 
er,  63  111.  344;  Lynch  v.  Swayne,  83  HI.  336; 
Dean  v.  Long,  122  111.  458 ;  Oifjord  v.  Choate, 
100  Mass.  343;  Kent  v.  Morrison,  153  Mass. 
137,  10  L.  R.  A.  756;  Combs  v.  Combs,  67 
Md.  11 ;  Hoxsey  v.  Homey,  37  N.  J.  Eq.  21 ; 
Melson  v.  Cooper,  4  Leigh,  408;  Riddick  v. 
Cohoon,  4  Rand.  (Va.)  547;  Cook  v.  Walk- 
er, lb  Ga.  459.  All  of  these  oases  proceed 
upon  the  principle  that  the  intention  of  the 
grantor  or  devisor  must  be  observed,  but  that 
a  life  estate  must  be  created  in  express 
terms,  or  the  power  of  disposal  will  create  a 
fee,  and  that  an  absolute  power  of  disposal 
may  be  limited  by  the  creation  of  a  life  es- 
tate in  express  terms,  and  in  such  event  the 
limitation  over  will  be  good.  On  the  con- 
trary, the  second  group  of  Missouri  cases 
cited  is  bottomed  upon  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Smith  v.  Bell,  6  Pet  b%,  8  L.  ed.  322, 
where  the  will  gave  the  property  with  the 
absolute  right  of  disposal  thereof  to  the  first 
taker,  "remainder  of  the  said  estate,  after 
her  decease,  to  be  for  the  use  of  the  said 
Jesse  Goodman."  No  life  estate  was  cre- 
ated by  express  words.    In  construing  the 
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absolute  power  of  disposal,  the  court  said: 
'The  operation  of  these  words,  when  stand- 
ing alone,  cannot  be  questioned.  But^  sup- 
pose the  testator  had  added  the  words,  'dur- 
ing her  life.'  These  words  would  have  re- 
strained those  which  preceded  them«  and 
bave  limited  the  use  and  benefit,  and  the  ab- 
solute disposal  given  by  the  prior  words  to 
the  use  and  bendSt,  and  to  a  aisposal  for  the 
life  of  the  wife.  .  .  .  The  words,  then, 
are  susceptible  of  such  limitation.  It  may 
be  imposed  on  them  by  other  words.  .  .  . 
If  this  would  be  true,  provided  the  restrain- 
ing words,  'for  her  life.'  had  been  added, 
why  may  not  other  equivalent  words,  others 
which  equally  manifest  the  intent  to  restrain 
the  estate  of  the  wife  to  her  life«  be  allowed 
the  same  operation.  The  words,  'remainder 
of  the  said  estate,  after  her  decease,  to  be 
for  the  use  of  the  said  Jesse  Groodman,'  are, 
we  think,  equivalent  [words].  They  mani- 
fest with  equal  clearness  the  intent  to  limit 
the  estate  given  to  her  to  her  life,  and 
ought  to  have  the  same  efTecU  They  are  to- 
tally inconsistent  with  an  estate  in  the  wife 
which  is  to  endure  beyond  her  life."  The 
second  group  of  cases  is  in  line  with  Flinn 
V.  Davis,  18  Ala.  132;  McRee  v.  Means,  34 
Ala.  349 ;  Itamsdell  v.  Ramsdell,  21  Me.  288 ; 
Andrews  v.  Roye,  12  Rich.  L.  536;  Huhhard 
V.  Rawson,  4  Gray,  247;  Brant  v.  Virginia 
Coal  A  I.  Co,  93  U.  S.  326,  23  L.  ed. 
927;  Norris  v.  Beyea,  13  N.  Y.  273; 
Tyson  v.  Blake,  22  N.  Y.  558;  Brasher 
V.  Marshy  15  Ohio  St.  103;  Burt  v.  Her- 
ron,  66  Pa.  400;  Dohoney  v.  Taylor,  79 
Ky.  124;  Giles  v.  Little,  104  U.  S.  291,  26  L. 
ed.  745;  Malim  v.  Keighley,  2  Ves.  Jr.  333; 
Wright  V.  Attcyns,  17  Ves.  Jr.  265;  Hall  v. 
Otis,  71  Me.  326;  Fox  v.  Rumery,  68  Me. 
121 ;  Burleigh  v.  Clough,  62  N.  H.  267,  13 
Am.  Rep.  23;  Cook  v.  Ellington,  69  N.  C.  (6 
Jones,  Eq.)  371;  Re  Wood,  36  Cal.  75; 
Knight  v.  Knight,  3  Beav.  148;  Prior  v. 
Quackenbush,  29  Ind.  475;  Richardson  v. 
Palmer,  38  N.  H.  218;  Yore  v.  Tore,  63  Fed. 
Rep.  645. 

The  first  group  of  cases,  like  the  rule  in 
Shelley's  Case,  establishes  an  absolute  rule 
of  law  while  the  second  group  establishes  a 
rule  01  intention  or  of  construction  to  reach 
and  carry  out  the  grantor's  or  devisor's  in- 
tention. The  first  group  professes  to  re- 
spect the  will  of  the  grantor  or  devisor,  but 
requires  him,  by  an  inflexible  rule,  to  ex- 
press his  intention  by  limiting  the  estate  of 
the  first  taker  to  a  life  estate  in  express 
terms,  employing  the  identical  words  of  the 
rule.  The  second  group  also  respects  the 
intention  of  the  grantor  or  devisor,  but 
gathers  that  intention  from  the  four  corners 
of  the  instrument^  and  regards  any  ecjuiva- 
lent  words  that  clearly  express  the  inten- 
tion as  of  as  much  force  as  the  words  "life 
estate."  Technically  and  strictly  speaking, 
when  property  is  granted  or  bequeathed  to  a 
feraon  with  full  power  to  dispose  of  the  same 
in  any  manner  the  grantee  or  devisee 
chooses  to  employ,  it  involves  the  idea  of  ab- 
solute ownership;  for  the  ^us  disponendi 
implies  a  fee-simple  estate,  and.  logically, 
one  who  has  given  all  he  has  to  another  has 
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nothing  more  to  give  to  a  third  party.  This 
was  the  reason  underlying  the  old  doctrine 
that  a  fee  could  not  be  limited  on  a  fee.  Yet 
the  cases  first  above  grouped  admit  a  relax- 
ation or  modification  of  this  original  doc- 
trine, so  as  to  permit  an  absolute  gift  to  be 
limited  to  a  life  estate,  provided  the  set 
phrase  "for  life"  is  made  to  qualify  the  ab- 
solute title.  If  this  is  permissible  because 
it  effectuates  the  intention  of  the  grantor, 
what  logic  is  there  in  requirlrg  the  grantor 
to  express  his  intention  in  set  or  stereotyped 
language,  and  in  refusing  to  observe  that  in- 
tention when  clearly  expressed  in  equivalent 
terms?  In  either  event  the  qualification  im- 
posed on  the  absolute  ownership  (or  power  of 
disposal,  which  is  the  equivalent  of  absolute 
ownership),  by  limiting  theestate  of  the  first 
taker  to  one  for  life,  must  be  construed  that 
he  has  power  to  dispose  of  the  estate  only 
during  his  life,  but  that  aftei  his  death  the 
remainder,  or  what  is  left,  is  to  go  to  the  ex- 
pectant owner.  And,  if  this  is  true,  what 
difference  does  it  make  in  what  words  this 
intention  is  expres«<>d?  In  both  cases  the 
old,  inflexible  rule  is  equally  boftened,  modi- 
fied, and  mode  more  elastic.  In  our  day 
there  is  not  the  undefined  apprehension 
about  tenures  that  formerly  disturbed  the 
placid  dreams  of  our  English  predecessors 
in  the  law.  In  all  other  redpects  our  laws, 
as  to  pleading  and  practice,  as  to  proceed- 
ings and  remedies,  and  as  to  interpretation 
and  construction,  have  been  softened  and 
broadened,  and  made  plainer  and  simpler; 
and  it  is  hard  to  give  a  reason  why  we  should 
tread  with  leaden  heel  with  respect  to  con- 
veyances, or  try  to  hamper  our  real-estate 
transactions  with  gauges  and  measures 
which  do  not  fit  our  conditions.  If  the  max- 
ima of  interpretation  first  hereinbefore  re- 
ferred to  are  applied,  the  second  group  of 
cases  will  be  found  to  be  in  consonance  with 
them.  If  the  latest  enunciations  of  this  court 
are  to  be  observed  as  the  law.  the  second 
group  of  cases  must  be  followed.  If  we  are 
to  be  governed  by  the  rules  of  stare  decisis, 
we  are  hopelessly  lost,  unless  we  treat  the 
second  group  as  overruling  the  first  group. 
It  is  a  most  singular  circumstance  that  none 
of  these  conflicting  decisions  have  noticed 
this  conflict  in  our  state,  or  in  terms  over- 
ruled the  prior  inconsistent  cases.  It  can- 
not be  said  that  these  decisions  have  estab- 
lished a  rule  of  property  in  our  state,  unless 
the  second  group,  being  the  later  utter- 
ances, have  done  so.  The  wonder  is  that 
greater  confusion  has  not  already  arisen.  As 
if  to  mark  more  plainly  the  discrepancy  in 
this  r^ard,  this  court  has  had  before  it  two 
cases  wherein  the  deeds  under  consideration 
were  identical  with  the  deed  involved  in  this 
ease,  and  in  the  first  case  [Siraat  v.  Uhrig, 
56  Mo.  482 ) ,  Adams,  J.,  held  that  it  created 
a  life  estate  only  in  the  first  taker,  and  that 
the  fee  passed  to  the  remainderman,  while 
in  the  second  {Tremmel  v.  Kleiholdt,  75 
Mo.  255),  Hough,  J.,  held  that  it  vested 
a  fee-simple  estate  ifa  the  first  taker,  and  that 
the  limitation  over  was  void,  for  repugnancy. 
It  is  a  noteworthy  fact  that  the  last  of  the 
first  group  of  cases.  Cook  v.  Couch,  100  Mo. 
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20,  was  decided  by  Black,  J.,  in  which  he 
cited  and  commented  upon  the  prior  oases, 
without  attempting  to  reconcile  them  or 
overrule  the  conflicting  one&,  and  decided 
the  case  in  hand  according  to  the  doctrine 
of  the  first  group,  and  that  the  next  time 
the  question  was  presented  to  this  court  in 
Lewis  v.  Pitman,  101  Mo.  281,  Black,  J., 
wrote  the  opinion  of  the  court,  and  again 
referred  to  both  classes  of  cases,  and  fol- 
lowed the  later  or  second  group  of  cases, 
practically,  though  not  expressly,  overrul- 
ing those  of  the  first  group,  and  said:  ''If 
we  follow  the  common-sense  reading  of  the 
will  from  first  to  last,  it  seems  to  us  there  is 
no  difficulty  in  discovering  its  true  purpose 
and  meaning  as  to  the  personal  property, 
.  .  .  and  that  is  this :  The  testator  gives 
all  of  it  to  his  wife,  with  the  right  and  power 
in  her  to  carry  on  the  manufacturing  busi- 
ness, or  to  dispose  of  the  same,  as  to  her  may 
seem  best,  with  the  further  qualification  that 
whatever  she  has  remaining  at  her  death 
shall  go  to  the  children.  Thus  interpreted, 
does  the  will  violate  any  rule  of  law?  It  is 
claimed  by  the  appellant  that  it  does,  and 
this  for  the  reason  that  where  there  is  a  de- 
vise of  property,  with  an  absolute  power  of 
disposal  in  the  first  taker,  a  subsequent  lim- 
itation over  is  void.  We  shall  not  review 
the  many  authorities  cited  in  support  of  this 
proposition  of  law.  It  may  be  conceded  that 
a  devise  of  an  estate  generally  or  indefinite- 
ly, with  a  power  of  disposition  over  it,  car- 
ries a  fee.  Oreen  y.  Button,  50  Mo.  186. 
But  there  is  a  wide  difference  between  that 
class  of  cases  and  those  where  there  is  a  de- 
vise for  life  with  a  power  of  disposition. 
Where  an  express  life  estate  is  created,  an 
added  power  of  disposition  does  not  convert 
the  estate  into  a  fee.  Ruhey  v.  Bamett,  12 
Mo.  3,  49  Am.  Dec.  112;  Gregory  v.  Cotogill, 
19  Mo.  416;  Reindcrs  v.  Koppelmann,  68 
Mo.  482,  30  Am.  Bep.  802.  Nor  is  it  neces- 
sary that  the  life  estate  should  be  created  in 
express  terms.  If  it  is  the  clear  intention, 
from  the  whole  will,  that  the  first  taker  is 
to  have  but  a  life  estate,  then  the  added  pow- 
er of  disposition  will  not  convert  the  estate 
into  one  of  absolute  owneiship.  Thus,  in 
the  case  of  Smith  v.  Bell,  6  Pet.  68,  8  L.  ed. 
322,  the  testator  gave  to  his  wife  all  of  his 
personal  estate,  'to  and  for  hei  own  use  and 
benefit  and  disposal  absolutely,'  the  remain- 
der of  said  estate,  oiter  her  decease,  to  be 
for  the  use  of  the  said  Jesse  Goodman.'  It 
was  held  the  wife  took  but  a  life  estate,  and 
that  for  the  reason  that  the  will  as  a  whole 
disclosed  a  clear  intent  to  make  a  present 
provision  for  the  wife  and  a  future  provision 
for  the  son.  In  Wead  v.  Oray,  78  Mo.  62,  it 
was  said  thai  Smith  v.  BeU  is  an  exceptional 
case,  and  has  not  been  followed  in  this  state. 
Bmith  V.  Bell  was  cited  with  approval,  and 
liberal  quotations  made  from  it,  in  the  re- 
cent case  of  Harbison  v.  James,  90  Mo.  411. 
In  that  case  the  testator  gave  all  of  his  prop- 
erty, real  and  personal,  to  his  wife,  with  'the 
right  to  sell  and  reinvest^  as  she  may  desire, 
any  part  of  the  same,  for  her  separate  use 
and  benefit*  and  at  her  death  I  desire  that  | 
any  portion  of  my  estate  remaining  undis- 
46  L.  R.  A. 


posed  of  shall  go  to  my  three  daughters.' 
There  was  no  express  life  estate  created  in 
the  wife  in  that  case,  and  yet  it  was  held, 
notwithstanding  the  power  of  disposition, 
that  she  had  but  a  life  estate.  The  inten- 
tion of  the  testator,  so  clearly  expressed, 
was  allowed  to  prevail.  Although  a  life  es- 
tate is  not  created  in  express  terms,  still  an 
added  power  of  disposition  will  not  convert 
it  into  an  absolute  esta/te,  if,  upon  a  consid- 
eration of  the  whole  will,  it  is  clear  the  tes- 
tator intended  to  give  a  life  estate  only. 
This  is  the  deduction  to  be  made  from  Bmith 
V.  Bell  and  Harbison  v.  James,  and  they 
have  the  support  of  other  well-considered 
cases.  Giles  v.  Little,  104  U.  S.  291,  26  L. 
ed.  745;  Biegwald  v.  Biegujold,  37  111.  435; 
Green  v.  Hewitt,  97  111.  113,  37  Am.  Rep. 
102.  If  the  first  taker  is  to  have  but  a  life 
estate,  then  it  matters  not  whether  this  ap- 
pear from  express  words  creating  a  life  es- 
tate or  from  a  consideration  of  the  w^hole 
will.  What  difference  can  it  make  in  which 
form  the  testator  expresses  his  intention,  so 
that  it  is  clearly  expressed?  There  may  be, 
and  are,  many  cases  where  the  added  power 
of  disposition  will  turn  the  scale;  but  if  it 
is  the  intention  of  the  testator  to  give  the 
first  taker  a  life  estate  only,  notwithstand- 
ing the  power  of  disposition,  then  th^t  in- 
tention ought  to  prevail.  This  is  the  com- 
mon-sense view  of  the  matter,  and  it  has  the 
support  of  well-considered  judgments." 

The  court  was  then  composed  of  Ray,  Ch. 
J.,  and  Sherwood,  Black,  Brace,  and  Barclay, 
JJ.,  and  they  all  oonicurred.  li  is  patent, 
therefore,  that,  if  the  doctrine  of  the  first 
group  of  cases  had  been  followed,  the  con- 
clusion reached  by  the  learned  judge  would 
have  been  exactly  the  reverse;  and  it  is  man- 
ifest that  he  bad  both  groups  of  cases  in  his 
mind,  for  he  referred  to  cases  belonging  to 
each,  cmd  that  upon  fuller  and  nwturer 
consideration  he  concluded  that  the  better 
rule,  founded  upon  the  better  reason  and 
logic,  was  that  announced  by  the  second 
group  of  cases,  and  so  he  followed  the  "com- 
mon-sense view  of  the  matter,"  effectuated 
tibe  intention  of  the  devisor,  and  discarded 
the  old,  infiexible  rule,  which  measured  every 
man's  intentions  by  a  set  phrase,  which  was 
formerly  held  to  be  the  only  words  in  the 
English  language  a  party  could  employ  to  ef- 
fectively express  his  intention.  This  case 
must  therefore  be  regarded  as  settling  the 
law  in  this  state  up  to  1890,  when  it  was  de- 
cided. Afterwards,  in  1893,  the  question 
came  again  before  this  court,  in  Redman  v. 
Barger,  118  Mo.  568,  and  Brace,  J.,  deliver- 
ing the  opinion  of  the  court,  cited  and  ap- 
proved Lewis  V.  Pitm^Jtn,  101  Mo.  281 ;  Mun- 
ro  y.  Collins,  95  Mo.  33;  Harbison  v.  James, 
90  Mo.  411;  Russell  v.  Eubanks,  84  Mo.  83; 
Bean  v.  Kenmuir,  86  Mo.  660,  and  Bmith  v. 
Bell,  6  Pet  68,  8  L.  ed.  322.  This  decision 
was  concurred  in  by  Black,  P.  J.,  and  Bar- 
clay and  Macfarlane,  JJ.,  being  all  the 
judges  of  division  No.  1.  It  follows  that 
Lewis  V.  Pitman  is  still  the  law  in  this  state, 
unless  it  has  been  overruled  by  Comwell  v. 
Orton,  126  Mo.  355.  That  case  stands 
squarely    upon    the    doctrine   of    the    first 
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^oup  of  cases,  and  follows  the  old  iron- 
clad rules  of  interpretation.  It  refers  to 
Lewis  V.  Pitman,  Munro  v.  CoUins,  Harhi- 
son  V.  James,  and  Redman  v.  Barger,  but 
contains  no  susrpicion  of  intention  to  overrule 
them  or  to  distinguish  them.  It  simply  fol- 
lows the  earlier  cases,  «uid  subscribes  to  tihe 
harsh  rule  upon  which  they  were  bottomed. 
The  case  at  bar  involves  the  same  deed 
that  was  construed  in  Comwell  v.  Orton, 
126  Mo.  355«  and  this  case  was  decided  on 
former  appeal,  by  division  No.  2  of  this 
court,  at  the  same  time  and  upon  the  faith  of 
the  Orton  Vase.  It  is  hore  a  second  time  be- 
fore the  court  in  banc,  and  we  are  asked  to 
review  and  reverse  the  decision  on  former 
appeal.  If  wc  adhere  to  the  decision  in 
Cornicell  v.  Orton,  120  Mo.  355,  it  is  our 
plain  duty^  in  the  ccxndition  of  the  law  in 
our  state  as  hereinbefore  pointed  out,  to  over- 
rule Lewis  V.  Pitman  and  its  kindred  cases. 
On  the  other  hand,  if  we  reverse  Comwell  v. 
Orion,  it  is  our  duty  to  ourselves  and  to 
the  bench  and  bar  of  the  state  to  exi>ressly 
overrule  Green  v.  Sutton  and  its  kindred 
cases;  for  it  is  not  to  be  tolerated  that  two 
distinct  and  diametrically  opposed  lines  of 
decisions  on  the  same  principle  shall  be  al- 
lowed to  stand.  It  cannot  be  denied  that  the 
rigidity  and  inflexibility  of  the  common-law 
rule  that  a  fee  could  not  be  limited  upon  a 
fee,  and  that  an  absolute  power  of  disposal 
in  the  first  taker  created  a  tee  in  him,  and 
made  the  limitation  over  void  for  repug- 
nancy, has  been  relaxed  in  America,  and  that 
all  the  cases  in  both  groups,  and  the  cases 
from  other  states  upon  the  same  subject, 
cited  in  supx>ort  of  each  group,  concede  that 
words  which  would  create  an  absolute  fee- 
simple  estate,  if  standing  by  themselves, 
may  be  qualified  or  limited  by  other  words  in 
ihe  same  instrument,  so  as  to  create  only  a  life 
estate  in  the  first  taker,  and  vest  a  fee  in  re- 
mainder. The  only  practical  difference  be- 
tween the  two  classes  of  cases  is  what  words 
shall  be  deemed  sufficient  to  so  limit  what 
would  othervvise  be  an  absolute  fee.  If  the 
power  to  qualify  or  limit  at  all  be  conceded, 
^which  the  common  law  denied,  as  it  is  con- 
ceded by  all  the  American  ca.ses  and  text 
writers,  and  if  the  purpose  to  be  thus  sub- 
served is  the  effectuating  of  the  grantor's  or 
devisor's  intention,  it  logically  follows  that 
it  can  make  no  difference  what  the  words  of 
qualification  or  limitation  employed  may  be, 
so  long  as  they  clearly  express  the  inten- 
tion OT  the  grantor  or  devisor,  and  that  it 
is  a  solecism  to  concede  the  right  to  qualify, 
but  to  refuse  to  enforce  the  intention  unless 
it  is  couched  in  terms  arbitrarily  required 
by  the  courts.  If  the  opinion  in  Lewis  v. 
Pitman,  101  Mo.  281,  had  been  written  for 
the  case  at  bar,  it  could  not  have  fitted  it 
more  completely  than  it  does.  All  of  the  ele- 
ments presented  and  decided  in  that  case 
are  involved  here.  We  have  here  the  con- 
veyance, with  {bbsolute  power  of  disposal, 
whether  by  deed  or  will,  and  not  qualified  by 
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any  express  life  estate,  but  superadded  a 
clear  intention  of  the  grantor  that  whatever 
is  Itfft  of  the  estate  after  the  first  taker's 
death,  or  undisposed  of  by  her,  was  to  vest 
in  James  Cornwell,  manifesting,  therefore, 
most  <x>nclusively,  a  desire  and  intention  to 
provide  for  Mrs.  Cornwell  during  her  life, 
and  after  her  death  for  Mr.  Cornwell.  These 
are  clearly  equivalent  words,  and  are  just  as 
effectual  as  ii  an  express  life  estate  had  been 
granted  to  Mrs.  Cornwell^  with  a  remainder 
in  fee  to  lUr.  Cornwell.  The  reason  upon 
which  the  common-law  rule  vested,  that  an 
absolute  power  of  disposal  ci'eated  a  fee,  and 
made  the  limitation  over  void  for  repug- 
nancy, was  that  it  was  thus  placed  in  the 
power  of  the  first  taker  to  cut  off  the  limita- 
tion by  disposing  of  the  estate  and  the  rea- 
son underlying  the  modern  American  doc- 
trine, where  the  absolute  fee  is  qualified  by 
words  creating  only  a  life  estate  in  the  first 
taker,  is  that  the  first  taker's  power  to  dis- 
pose must  be  construed  to  be  limited  to  the 
right  he  had  in  the  estate, — the  life  estate, 
— and  that,  if  he  disposed  of  his  life  inter- 
est, the  remainder  would  vest  immediately 
upon  his  death  in  the  person  for  whom  the 
grantor  or  devisor  intended  to  provide,  and 
so  it  is  not  within  the  power  of  the  first 
taker  to  defeat  the  remainder,  and  hence  there 
is  no  repugnancy,  and  therefore  the  principle 
upon  which  the  common-law  rule  rested  is 
not  violated. 

The  only  remaining  question,  then,  is, 
How  shall  this  intention  be  voiced  in  words, 
— by  the  words  "for  life  only,"  or  by  equiva- 
lent words  pregnant  with  the  same  idea  and 
expressive  of  the  same  intention?  One 
theory  is  purely  arbitrary  and  technical; 
the  other  is  common  sense.  Between  the  two, 
all  reason  and  logic,  all  precedents  for  the 
construction  of  all  laws,  contracts,  and  deal- 
ings of  mankind,  are  on  the  side  of  the  rule 
laid  down  in  Lewis  v.  Pitman,  101  Mo.  281, 
and  the  second  group  of  cases.  This  being 
true,  that  case  and  its  kindred  cases  should 
be  hereafter  regarded  as  the  law  in  our  state, 
and  Chreen  v.  Sutton,  and  its  kindred  cases, 
should  no  longer  be  followed.  It  follows 
that  the  deed  to  Goodlett  was  a  conveyance 
in  trust  for  Mrs.  Catherine  Cornwell  for  life, 
with  power  in  her  to  dispose  of  her  life  inter- 
est, and  a  remainder  in  fee  to  James  Corn- 
well.  It  also  follows  that  it  was  not  a  mere 
naked,  dry  trust,  and  that  the  use  was  not 
executed  in  Mrs.  Cornwell  under  the  statute 
of  uses,  even  if  the  statute  of  uses  applies  to 
the  second  use,  which  Scott,  J.,  in  Cfuest  v. 
Farley,  19  Mo.  147,  held  the  statute  of  uses 
never  was  intended  to  do,  saying:  "The 
statute  only  executes  the  first  use.  A  use 
upon  a  use  is  no  estate  at  law;  it  is  only  a 
trust,  a  creature  of  courts  of  equity." 

The  judgment  of  the  circuit  court  should 
therefore  be  i^versed. 

Sherwood  and  Brace,  JJ.,  concur. 
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1.  Recitals  in  a  deed  by  a  trustee  show- 
ing an  application  of  the  purchase  money  tn 
contravention  of  the  trust  do  not  preclude 
the  purchaser  from  establishing  by  parol  evi- 
dence that  the  money  was  properly  applied. 

9.  A  deed  by  a  traatee  to  a  tbird  per- 
son in  contravention  of  tbe  trnat  is 
not  void  as  matter  of  law,  but  the  legal  title 
will  pass  to  the  purchaser  subject  to  the 
right  of  the  oestui  que  trust  to  go  into  a 
court  of  equity  and  disaffirm  the  sale  or  have 
the  purchase  price  brought  in  and  secured 
for  his  benefit. 

8.  Staleneafl  ivlll  bar  a  snit  by  remain- 
dermen under  a  deed  of  trust  who  delay  for 
forty  years  to  institute  proceedings  to  set 
aside  a  conveyance  by  the  trustee  in  breach 
of  the  trust  and  to  establish  their  title,  al- 
though the  life  tenant  still  lives,  since  all 
their  rlg;hts  will  be  cut  off  by  the  deed  unless 
preserved  by  a  decree  in  equity. 

(Coleman,  J.,  dUsent9,) 

(June  29,  1898.) 

PETITION  for  modification  of  a  decree  af- 
firming a  decree  of  the  City  Court  of 
Montgomery  in  equity  in  favor  of  defendants 
in  a  suit  brought  to  e&tablieh  an  interest  in 
remainder  in  certain  real  e&tate.  Modifica- 
tion granted. 

APPEALS  by  defendan^ts  from  judgments  of 
the  Circuit  Court  for  Montgomery  Coun- 
ty in  favor  of  plaintiffs  in  actions  brought  to 
recover  real  estate.      Reversed. 

The  facta  are  stated  in  the  opinion. 

Mr,  W.  A.  Chmter,  for  Robinson  et  al. : 

The  statute  of  uses  vests  the  legal  estate 
in  the  remaindermen,  subject  to  "me  future 
uses  raised  under  the  power  duly  exercised. 

1  Sugden,  Powers,  pp.  1-106;  2  Washb. 
Real  Prop.  ♦125,  300  et  seq. 

Even  if  the  whole  legal  title  was  in  Welsh, 
he  estopped  himself  by  his  deed  from  suing 
to  recover  the  land,  and  the  right  of  the  re- 
maindermen did  not  arise  until  the  desuth  of 
Mary  Jane  Robinson. 

No  adverse  possession  or  laches  could  ex- 
ist, sinoe  each  is  founded  on  a  neglect  to  sue 
for  what  is  wrongfully  withheld. 


NOTB. — On  the  question  of  the  effect  of  a  deed 
by  a  trustee  in  breach  of  trust  the  above  case 
is  an  unusually  important  one.  The  briefs,  as 
well  as  the  opinions,  furnish  many  authorities. 

As  to  the  adverse  possession  of  land  as  affect- 
45  L.  R.  A. 


Lawaon  v.  Lay,  24  Ala.  184;  Wyatt  v. 
Hamho,  29  Ala.  510,  68  Am.  Dec.  89 ;  Pick- 
ett  T.  Doe,  Pope,  74  Ala.  122. 

The  remaindermen  are  just  as  much  iinder 
the  protection  of  the  law  as  the  purchaser, 
and  it  is  incumbent  upon  the  latter  to  show 
aflirmatively  that  he  has  succeeded  in  a  law- 
ful manner  to  the  former's  title,  and  any 
hiatus  in  the  process  of  reasoning  by  which 
that  result  is  sought  to  be  established  leaves 
the  conclusion  without  its  necessary  basis. 

Woodstock  Iron  Co.  v.  Fullentoider,  87 
Ala.  584;  Doe,  Pope,  v.  Pickett,  65  Ala.  487, 
74  Ala.  122;  Tyler,  Ejectment,  pp.  102,  568, 
569,  885;  2  Wharton,  Ev.  §§  1334-1357;  Al- 
len V.  DeOroodt,  98  Mo.  159;  McCorry  v. 
King,  3  Humph.  267,  39  Am.  Dec.  173; 
Wood,  Limitations  of  Actions,  p.  528,  note. 

If  the  possession  is  consistent  with  the  su- 
perior title,  no  title  beyond  that  proved  is  to 
be  presumed  against  such  superior  title,  even 
though  a  possession  of  twenty  years  be 
shown. 

2  Wharton,  Ev.  §§  1334,  1353;  Lawson, 
Presumptive  Ev.  276,  277 ;  Bailey,  Onus  Pro- 
bandi,  257. 

Where  a  power  with  a  condition  is  com- 
plied with  for  form's  sake,  but  in  substance 
18  departed  from,  and  the  whole  transaction 
is  founded  in  fraud,  the  execution  will  be 
a  nullity  at  law  as  well  ae  in  equity. 

Doe,  Willis,  v.  Martin,  4  T.  K.  40;  2  Sug- 
den, Powers,  *180;  Cholmeley  v.  Pawton,  H 
Bing.  207,  5  Bing.  48,  10  Barn.  &  C.  564,  3 
Russ.  Oh.  565,  1  Russ.  &  M.  418,  1  Clark.  & 
F.  60. 

When  a  conditional  power  is  given  to  deal 
with  another  man's  title  and  estate,  there 
is  an  implication  that  not  only  forms  must 
be  strictly  complied  with,  but  that  honesty 
and  fair  dealing  shall  also  be  observed;  and 
a  departure  from  the  power  is  fatal. 

Jackson,  Bowers,  v.  Crafts,  18  Johns.  110; 
Harris  v.  Strodl,  132  N.  Y.  392;  Russell  v. 
Russell,  36  N.  Y.  581,  93  Am.  Dec.  540;  Al- 
len v.  DeWitt,  3  N.  Y.  276;  Syracuse  8av. 
Bank  v.  Holden,  105  N.  Y.  415;  8cholle  v. 
Soholle,  113  N.  Y.  261. 

The  possession  was  not  adverse  to  the  re- 
maindermen, because  they  had  no  right  until 
the  death  of  the  life  tenant;  and  thus  such 
poesession  has  no  tendency  to  establish  an 
execution  of  the  power. 

2  Washb.  Real  Prop.  278 ;  2  Wharton,  Ev. 
§§  1334,  1353;  Lawson,  Presumptive  Et. 
276,  277;  Bailey,  Onus  Probandi,  257. 

Messrs.  Semple  &  Gunter,  also  for  Rob- 
inson et  dl.: 

There  is  no  such  thing  as  a  purchaser 
without  notice  when  the  claim  or  title  is 
founded  on  a  quitclaim  deed.  Such  a  deed 
puts  all  purchasers  thereunder  on  inquiry, 


ing  remaindermen  during  a  trust,  see  also  Gin- 
drat  V.  Western  Railway  of  Ala.  (Ala.)  19  L. 
R.  A.  839,  with  which  Is  a  note  on  the  general 
question  of  adverse  possession  against  remain- 
dermen and  owners  of  future  estateb. 
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and  stamps  tiie  possession  transmitted  tliere 
by  as  suspicious. 

0*Seal  V.  Seixas,  85  Ala.  84;  Barclift  v. 
lAlliey  82  Ala.  319;  Derrick  v.  Broton,  66 
Ala.  162;  Oliver  v.  Piatt,  3  How.  333,  11  L. 
ed.  622;  May  v.  LeClaire,  11  Wall.  217,  20 
L  ed.  50;  Dickeraon  v.  Colgrove,  100  U.  S. 
578,  25  L.  ed.  618. 

The  noncompliance  with  tlie  formality  re- 
quired by  the  power,  and  the  violation  of  the 
purpose  for  which  alone  a  conveyance  could 
be  made  by  the  trustee,  were  stamped  as  in- 
firmatives'in  tiie  very  face  of  the  title,  so  far 
as  the  remainder  was  concerned. 

Austin  V.  WilUa,  90  Ala.  421 ;  Johnson  v. 
Thweatt,  18  Ala.  741 ;  Dudley  v.  Witter,  46 
Ala.  664;  Thames  v.  Remhert,  63  Ala.  566; 
Shorter  v.  Frazer,  64  Ala.  74 ;  Oale  v.  Men- 
sing,  20  Mo.  461,  64  Am.  Dec.  201. 

A  power  to  sell  for  reinvestment  must  be 
exercised  for  that  purpose,  otherwise  its  ex- 
ercise is  a  nullity  to  all  having  notice  of  its 
violation. 

Champlin  v.  Haight,  10  Paige,  276;  Worm- 
ley  V.  Wom^ley,  8  Wheat.  421,  6  L.  ed.  651 ; 
Hallett  V.  Collins,  10  How.  174,  13  L.  ed. 
376;  Mechanics'  Bank  v.  Seton,  1  Pet.  299, 
7  L.  ed.  152;  Oliver  v.  Piatt,  3  How.  333,  11 
L  ed.  622;  Emigrant  Co.  v.  Wright  County, 
97  U.  S.  343;  American  Emigrant  Co.  v. 
Wright  County,  24  L.  ed.  915;  May  v.  Le- 
Claire, 11  Wall.  217,  20  L.  ed.  50;  Daioson 
V.  Ramser,  58  Ala.  673;  Huckahee  v.  Bil- 
lingsly,  16  Ala.  418, 50  Am.  Dec.  183 ;  Qale  v. 
Mensing,  20  Mo.  461,  64  Am.  Dec.  200. 

A  trustee  cannot,  by  any  act  of  his  own, 
denuuc  himaelf  of  his  character  of  trustee  un- 
til he  has  performed  his  trust. 

Koie  to  Qale  v.  Mensing  (Mo.)  64  Am. 
Dec.  200;  Lamar  v.  Pearre,  82  Ga.  354. 

The  power  not  beinff  exercised  for  the  pur- 
pose required  in  the  deed,  the  conveyance  of 
Welsh  and  Mary  Jane  Robinaon  was  void, 
except  as  to  the  life  estate  of  Mary  Jane 
Robinson. 

Oreen  v.  Oreen,  23  Wall.  486,  23  L.  ed.  75; 
Champlin  v.  Haight,  10  Paige,  275;  Worm- 
ley  V.  Wormley,  8  Wheat.  421,  5  L.  ed.  651 ; 
Oaines  v.  Chew,  2  How.  619,  11  L.  ed.  402; 
Smith  V.  Ayer,  101  U.  S.  320,  25  L.  ed.  955; 
Long  V.  Long,  62  Md.  33. 

The  idea  that  there  is  any  presumption  of 
law  arising  from  the  lapse  of  twenty  years 
and  more,  of  poseession  by  and  under  the 
life  tenant,  is  without  foundation. 

Allen  V.  DeOroodt,  98  Mo.  159,  14  Am.  St. 
Rep.  628  et  seq.,  note;  MoCorry  v.  King,  3 
Humph.  267,  39  Am.  Dec.  173;  Jackson, 
Swarttoout,  v.  Johnson,  5  Oow.  74,  15  Am. 
Dec.  433. 

Laches  per  se  is  never  imputed  for  a 
period  less  than  the  statute  of  limitations. 

hong  V.  Long,  62  Md.  69 ;  Woodstock  Iron 
Co.  V.  Fullenwider,  87  Ala.  584;  Lamkin  v. 
^eese,  7  Ala.  170;  TvAn-Liok  Oil  Co.  v.  Mar- 
fttiry,  91  U.  8.  588,  23  L.  ed.  329 ;  Badger  v. 
Badger,  2  Wall.  87,  17  L.  ed.  836;  Earwood 
y.  Cincinnati  C.  Air  Line  R,  Co.  17  Wall.  78, 
21  L.  ed.  558;  Marsh  v.  Whitmhre,  21  Wall. 
178, 22  L.  ed.  482;  Vigers  v.  Pike.  8  Clark  * 
F.  650;  Wentworth  v.  Lloyd,  32  Beav.  467; 
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Follanshe  v.  Kilhreth,  17  111.  522,  65  Am. 
Dec.  691 ;  Clegg  v.  Edmondson,  8  DeG.  M.  & 
G.  787;  Prendergast  v.  Turton,  1  Younge  & 
C.  Ch.  Cas.  98;  Lowery  v.  Davis  (Ala.)  8  So. 
79;  McCorry  v.  King,  3  Humph.  267,  39  Am. 
Dec.  173. 

The  right  to  file  a  bill  to  remove  a  cloud 
upon  a  title  is  given  to  a  person  for  his  ben- 
efit exclusively,  and  not  out  of  regard  to  the 
rights  of  the  person  having  the  pretended 
title. 

Tyson  v.  Broum,  64  Ala.  249. 

Whoever  heard  that  because  a  person  may 
proceed  in  equity  to  remove  a  cloud  before 
there  is  any  actual  wrong,  and  before  his 
right  at  law  accrues,  he  must  do  so,  and  that 
if  he  chooses  to  wait  until  he  may  proceed 
at  law  on  the  accrual  of  his  right,  he  will  be 
met  with  a  presumption  adverse  to  his  claim  T 

Mettler  v.  Miller,  129  111.  630;  McCorry  v. 
King,  3  Humph.  267,  39  Am.  Dec.  173 ;  Allen 
V.  De  Groodt,  98  Mo.  159. 

The  deed  would  be  invalid  on  its  face  as  to 
the  remaindermen,  and  no  bill  to  remove  a 
cloud  would  lie. 

Rea  V.  Longstreet,  54  Ala.  291 ;  Camp  v. 
Elston,  48  Ala.  81;  Daniel  v.  Stewart,  55 
Ala.  278;  Lockett  v.  Hurt,  57  Ala.  198; 
Florence  v.  Paschal,  60  Ala.  28;  Mitchell  v. 
Spence,  62  Ala.  450 ;  Tyson  v.  Brown,  64  Ala. 
244. 

Messrs.  Gunter  Ss  Chuiter  for  Robinson 
et  al.,  on  rehearing: 

The  remainders  were  not  equitable. 

Doe,  Willis,  v.  Martin,  4  T.  R.  40;  Cook- 
erell  v.  Cholmeley,  1  Clark  &  F.  60,  3  Bing. 
207,  1  Russ.  &  M.  418;  Losey  v.  Stanley,  147 
N.  Y.  560. 

But  if  they  were,  Welsh  conveyed  a  legal 
estate  to  a  third  party,  who  had  full  notice 
of  the  ''equitable  limitations  affecting  his 
title/'  and  these  equitable  limi'tations  at- 
tend the  legal  title  wherever  it  is  conveyed, 
and  all  such  conveyances  were  void  in  equity. 

1  Perry,  Tr.  §  321;  Underhill,  Trusts  & 
Trustees,  p.  485,  and  note  2;  Tyler  v.  Her- 
Hng,  67  Miss.  169. 

Trust  property  may  be  followed  by  the 
owner  as  lone  as  it  can  be  traced  and  identi- 
fied until  it  falls  into  the  hands  of  bona  fide 
purchasers  for  value  without  notice. 

28  Am.  &  Eng.  Enc.  Law,  p.  88,  and  notes ; 
27  Am.  &  Eng.  Enc.  Law,  pp.  250,  251  et 
seq.,  and  notes ;  Wolfe  v.  State,  79  Ala.  206, 
58  Am.  Rep.  590;  National  Bank  v.  Connec- 
ticut Mut.  L.  Ins.  Co.  104  U.  S.  54,  Central 
Tfat.  Bank  v.  Connecticut  Mut.  L.  Ins.  Co. 
26  L.  ed.  693;  Pennell  v.  Deffell,  4  De  G.  M. 
k  G.  372;  May  v.  LeClaire,  11  Wall.  217,  20 
L.  ed.  50. 

The  conveyances,  then,  bearing  on  their 
face  full  and  express  notice  that  they  were 
not  made  in  pursuance,  but  in  plain  fraud, 
of  the  trust,  did  not  per  se  affect  the  rights 
of  the  remaindermen  in  equity. 

If  Welsh  had  been  the  mere  donee  of  a 
power  to  sell,  the  conveyances  in  fraud  of 
the  power  would  not  have  affected  the  rignt 
to  sue  for  and  recover  the  property  within 
ten  years  after  the  death  of  the  life  tenant. 
Because  powers  must  be  at  least  substantial- 
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I7  complied  with,  and  bec&iifle  no  caufie  of  ac- 
tion would  accrue  to  the  remaindermen  un- 
til tihe  falling  in  of  the  life  estate. 

Doe,  Willis,  v.  Martin,  4  T.  R.  40;  Pickett 
V.  Doe,  Pope,  74  Ala.  122;  Doe,  Pope,  v.  Pioh- 
ett,  65  Ala.  487;  amith  v.  Cooper,  59  Ala. 
494;  Woodstock  Iron  Co,  v.  FuUentoider,  87 
Ala.  584,  13  Am.  St.  Rep.  78,  notes;  Allen  v. 
DeGroodt,  98  Mo.  159,  14  Am.  St.  Rep.  628, 
notes. 

Can  anyone  assign  a  reason  why  the  stat- 
ute of  limitations,  or  latches,  will  run  against 
an  equitable  right,  when  they  will  not 
against  the  corresponding  legal  right? 

2  Perry,  Tr.  8  860;  £  Story,  Eq.  Jiir.  § 
1520. 

If  the  conveyance  of  the  legal  title  is  made 
with  notice  to  the  purchaser  of  the  equita- 
ble limitation  on  that  title,  and  that  the  con- 
veyance is  not  made  to  subserve  that  interest 
but  to  defraud  it,  the  equitable  limitation  re- 
mains in  all  respects  unaffected  and  the  legal 
title  still  stands,  as  it  stood  before,  in  an  at- 
titude of  strict  servitude  to  the  equitable  in- 
terest. 

1  Lewin,  Tr.  246;  2  Lewin,  Tr.  864;  Tyler 
v.  Herring,  67  Miss.  169, 19  Am.  St.  Rep.  266, 
notes;  Underbill,  Trusts  &  Trustees,  485, 
and  notes ;  Jones  v.  Shaddock,  41  Ala.  262 ; 
Lee  V.  Lee,  67  Ala.  406;  2  Spence,  Eq.  Jur. 
197;  27  Am.  &  Eng.  Enc  Law,  Ist  ed.  pp. 
250,  251;  28  Am.  &  Eng.  Ene.  Law,  p.  88; 
Wilson  V.  Moore,  1  Myl.  &  K.  127. 

Laches  is  of  two  kinds,  one,  the  mere 
lapse  of  time;  the  other,  '^acquiescence  in 
special  conditions  and  circumstances  which 
render  it  inequitable  to  enforce  tne  demand." 

Ashurst  V.  Peck,  101  Ala.  508 ;  GaUiher  v. 
Cadioell,  145  U.  S.  372,  36  L.  ed.  740 ;  Rives 
V.  Morris,  108  Ala.  527. 

The  first  is  a  defense  peculiar  to  equity, 
and  is  the  equitaJble  bar  raised  by  that  court 
against  stale  demands  in  analogy  to  the  stat- 
ute of  limitations  where  there  is  no  statute 
applicable. 

2  Story,  Eq.  Jur.  $  1620. 

This  period  in  this  class  of  laches  is  never 
shorter  tnan  the  period  of  the  statute  of 
limitations  to  corresponding  legal  rights, 
and  is  judicially  fixed  at  twenty  years  after 
the  accrual  of  the  cause  of  action. 

it  has  no  application  to  reversioners  and 
remaindermen  until  their  right  of  action  ac- 
crues. 

2  Perry,  Tr.  S§  850,  860;  1  Lewin,  Tr.  379; 
2  Lewin,  Tr.  923;  12  Am.  &  Eng.  Enc.  Law, 
1st  ed.  p.  568:  13  Am.  &  Eng.  Enc.  Law,  1st 
ed.  p.  720;  First  Nat,  Bank  v.  Nelson,  106 
Ala.  542;  Scruggs  v.  Decatur  Mineral  d 
Land  Co.  86  Ala.  173. 

The  second  kind  of  laches  is  a  species  of 
estoppel,  in  which  the  lapse  of  time  is  only 
one  of  the  ingredients,  or  facts,  making  out 
the  defense. 

This  kind  must  be  made  out  with  all  the 
certainty  of  a  plea  founded  upon  the  special 
conditions  which  render  the  claim  inequit- 
able. 

Ashurst  V.  Peck,  101  Ala.  508;  First  Nat, 
Bank  v.  Nelson,  106  Ala.  535;   GalUher  v. 
Cadtcell,  145  U.  S.  372,  36  L.  ed.  740. 
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In  all  cases  in  which  lapse  of  time  is  used 
as  an  argument  against  relief  which  other- 
wise woidd  be  just,  the  validity  of  the  de- 
fense must  be  tried  upon  principles  substan- 
tially equitable. 

lAndsay  Petroleum  Co,  v.  Eurd,  L.  R.  6  P. 
C.  239 ;  Erlanger  v.  New  Sombrero  Phosphate 
Co,  L.  R.  3  App.  Cas.  1279;  GalUher  v.  Cad- 
well,  145  U.  S.  368,  36  L.  ed.  738. 

No  special  conditions  are  here  set  up  show- 
ing the  inequity  of  permitting  the  remain- 
dermen to  recover. 

The  law  says  to  a  parly  whose  rights 
have  been  invaded  that  he  may  select  be- 
tween certain  rights  or  remedies. 

Twin-Lick  Oil  Co,  v.  Marbury,  91  U.  S. 
587,  23  L.  ed.  328. 

If  property  is  stolen  and  sold,  the  owner 
has  an  option  to  pursue  his  property  or 
abandon  it;  abandonment  can  be  imputed 
only  from  the  operation  of  tihe  statute  of 
limitations,  or  from  the  presumption  or  pre- 
scription after  twenty  years  of  undisturbed 


use. 


If  the  property  stolen  or  taken  tortiously 
belongs  to  A  for  life  with  remainder  to  B, 
the  sta/tute  and  laches  would  run  against  A 
from  date,  and  against  B  from  the  accrual 
of  his  right.  The  fact  that  B  might,  during 
the  life  of  A,  institute  quia  timet  proceed- 
ings of  any  sort,  and  that  he  had  an  election 
to  do  so  or  not.  (liamey  v.  Green,  18  Ala. 
771 ;  Lyde  v.  Taylor,  17  Ala.  270;  1  Brickell, 
Dig.  684,  S  650),  cannot  affect  his  right  to 
assert  his  claim  to  the  property  within  the 
period  of  the  statute  of  limitations  after  the 
death  of  A. 

The  option  to  institute  quia  timet  proceed- 
ings for  his  own  security  is  not  ¥rithin  the 
rule  of  election,  which  must  be  made  in  a 
reasonable  time  and  against  which  laches 
may  be  imputed,  because  its  exercise,  vel  non, 
only  concerns  the  remainderman  in  the  as- 
sertion of  his  original  property  right  when 
his  right  to  possession  accrues. 

If  A  holds  a  legal  title  limited  in  equity 
to  B  for  life  with  remainder  to  C  with  a 
special  authority  to  sell  for  a  single  purpose, 
a  sale  in  open  fraud  of  this  purpose  is  ut- 
terly ineffective  in  equity  against  the  re- 
mainderman, unless  and  until  it  is  con- 
firmed. 

Unless  the  circumstances  are  such  that  the 
proceeds  of  sug9i  a  sale  have  been,  with  the 
knowledge  of  the  remainderman,  appropri- 
ated to  his  benefit,  no  option  would  be  pre- 
sented to  the  remfiinderman  to  choose  be- 
tween inconsistent  rights,  and  there  would  be 
no  right  to  infer  consent  to  such  a  sale  and 
an  abandonment  of  property  when  there  wa« 
neither  obligation  nor  necessity  to  speak. 
There  was  no  necessity  for  his  own  security, 
because  the  fraud  was  shown  on  the  face  of 
the  deed. 

Shorter  v.  Frazer,  64  Ala.  74. 

If  the  remaindermen  chose  to  rely  on  the 
notice,  in  the  chain  of  title  of  the  fraud  in 
the  sale,  as  sufficient  to  keep  the  cloud,  from 
the  mere  triCnsfer  of  the  legal  title,  from  af- 
fecting their  equity,  the  court  cannot  impute 
to  them  a  confiimation  of  the  fraud  and  an 
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abandonment  of  their  rights  in  remainder, 
because  they  were  not  more  prudent. 

Woodstock  Iron  Co.  v.  Fullenwider,  87 
Ala.  584,  13  Am.  St.  Rep.  78,  notes ;  Allen  ▼. 
DeQroodi,  98  Mo.  159,  14  Am.  St.  Rep.  028, 
notes;  Goodman  v.  Winter,  64  Ala.  434,  38 
Am.  Rep.  13. 

Unless  the  equitable  remaindennan  affirms 
the  conveyance  of  the  legal  title  as  a  bar  to 
his  equity,  his  right  remains  unaffected. 

Goodman  y.  Winter,  64  Ala.  434,  38  Am. 
Rep.  13. 

That  this  was  a  legal  remainder,  and  not 
an  equitable,  though  it  cannot,  as  we  under- 
stand the  law,  maike  any  difference  whether 
it  was  a  legal  or  equitable  remainder,  see — 

Ferrand  v.  Wilsoti,  4  Hare,  344 ;  Oshrey  v. 
Bury,  1  Ball  &  B.  53;  Goodman  y.  Winter, 
64  Ala.  434,  38  Am.  Rep.  13;  2  Spence,  Kq. 
Jar.  574. 

In  Losey  ▼.  Stanley ,  147  N.  T.  560,  a  case 
in  every  respect  like  this,  the  court  hetld  the 
remainders  to  be  1^^,  while  here  ifliey  are 
equitable. 

When  there  is  a  divided  ownership,  as  a 
life  estate  and  remainder,  limitations  and 
laches  cannot  operate  against  the  remainder 
until  the  termination  of  the  life  estaJte,  al- 
though in  the  meantime  quia  timet  proceed- 
ings may  be  institutea  for  the  security,  when 
necessary,  of  the  future  right. 

Ramey  v.  Green,  18  Ala.  77o;  Goodman  v. 
Winter,  64  Ala.  434,  38  Am.  Rep.  13. 

No  party  to  an  illegal  or  fraudulent  con- 
tract can  claim  any  benefit  from  it,  and  all 
persons  who  obtain  possession  of  trust  funds 
(or  property)  with  a  knowledge  that  their 
title  is  derived  from  a  breach  of  trust  will 
be  c(»npelled  to  restore  such  trust  property. 

2  Lewin,  Tr.  §§  857-864;  Gray  v.  Leiow, 
li.  R.  8  Eq.  526;  Wilson  ▼.  Moore,  1  Myl. 
&  K.  127;  Hill  v.  Simpson,  7  Vca.  Jr. 
152;  May  v.  LeClaire,  11  Wall.  217,  20  L. 
ed.  50;  LeNeve  v.  LeNeve,  1  Ambl.  436,  2 
Lead.  Gas.  in  Eq.  109 ;  Wimhish  v.  Montgom- 
ery Mut.  Bldg.  d  L.  Asso,  69  Ala.  575. 

Messrs.  Pettus  Sc  Pettns,  W.  S.  Thor- 
ini^oii,  Alexander  T.  Iiondoii,  and 
Pliares  Colemaity  for  Stone  and  Pierce: 

When  real  estate  is  conveyed  by  deed,  will, 
or  mortgage,  and  power  is  given  to  the  gran- 
tee to  sell  and  convey,  a  fee  in  the  real  es- 
tate so  conveyed  is  thereby  vested  in  such 
grantee.  In  otiher  words,  the  legal  title 
passes  by  such  conveyance.  This,  for  the 
obvious  reason  that  to  convey  a  fee  the  grant- 
or must  himself  be  the  owner  of  a  fee.  No 
one  can  convey  a  greater  legal  title  in  lands 
than  he  himself  possesses. 

Blagrave  v.  Blagrave,  4  Exoh.  549;  Doe, 
Keen,  v.  Walhank,  2  Barn.  &  Ad.  554 ;  Wat- 
son v.  Pearson,  2  Exoh.  581 ;  Shaw  v.  Weigh, 
2  Strange,  798;  Gibson  v.  Montfort,  1  Ves. 
Sr.  485 ;  Watkins  v.  Frederick,  1 1  H.  L.  Gas. 
358;  Chamberlain  v.  Thompson,  10  Conn. 
243,  26  Am.  Dec.  390;  Fisher  v.  Fields,  10 
Johns.  505;  Cleveland  v.  Hallett,  6  Gush. 
403;  Hawkins  v.  Chapman,  36  Md.  83; 
Spessard  v.  Bohrer^  9  Gill,  261 ;  Huckabee 
V.  Billingsly,  16  Ala.  414«  50  Am.  Dec. 
183:  ]  Perry,  Tr.  §  315;  18  Am.  & 
45  L.  R.  A. 


Eng.  Ene.  Law,  p.  904,  note  1;  Carrigan  t. 
Drake,  36  S.  G.  354;  Goodrich  v.  Proctor,  1 
Gray,  569. 

It  is  unimportant  that  the  power  of  dis- 
position is  contingent  or  discretionary. 
The  legal  title  still  vests. 

Gibson  V.  Montfort,  1  Ves.  Sr.  486. 

I^ewin  on  Trusts,  3d  Am.  ed.  p.  250,  says: 
"A  trust  to  sell,  even  on  a  contingency,  con- 
fers a  fee  simple  as  indispensable  to  the  ex- 
ecution of  the  trust." 

Even  a  mortgage,  with  power  of  sale,  vests 
the  legal  fee  in  the  mortgagee. 

Welsh  V.  Phillips,  54  Ala.  309,  25  Am. 
Rep.  679;  Toomer  v.  Randolph,  60  Ala.  356; 
Slaughter  v.  Doe,  Swift,  67  Ala.  496;  Far- 
ris  V.  Houston,  74  Ala.  162 ;  Garland  v.  Wat- 
son, 74  Ala.  323;  Coffey  v.  Hunt,  75  Ala. 
236;  Kelly  v.  Longshore,  78  Ala.  203;  Rich- 
ardson V.  Dunn,  79  Ala.  167. 

The  legal  title  being  in  the  trustee,  passed 
by  his  deed  (Mrs.  Robinson  concurring  by 
joining  in  the  deed)  to  the  purchaser 
Wright.  This  is  none  the  less  so  because 
the  purchase  money  was  paid  to  Mrs.  Robin- 
son instead  of  the  trustee.  For  it  is  thor- 
oughly settled  that  a  conveyance  from  the 
trustee  will  pass  the  legal  title,  although 
made  in  breach  of  the  trust.  In  such  case 
the  purchaser  becomes  charged  with  the 
trusts  by  construction,  and  tike  remedy  of 
the  cestui  que  trust  is,  not  to  recover  tibe 
land,  but  to  charge  it  in  the  hands  of  the 
trustee  by  appropriate  proceedings  in  equity. 
The  cestui  que  trust  is  as  powerless  in  a 
court  of  law  after  a  conveyance  as  before, 
for  no  change  is  made  that  invests  him  with 
the  legal  estate,  and  it  is  only  the  legal  es- 
tate of  which  a  court  of  law  can  take  cogni- 
zance. 

Huckabee  v.  Billingsly,  16  Ala.  414,  50 
Am.  Dec.  183;  Dawson  v.  Bamser,  58  Ala. 
573 ;  Milhous  v.  Dunham,  78  Ala.  48 ;  Hairs- 
ton  V.  Dobbs,  80  Ala.  589 ;  Gale  v.  Mensing, 
20  Mo.  461,  64  Am.  Dec.  197;  May  v.  Le- 
Claire, 11  Wall.  217,  20  L.  ed.  50;  Canoy  v. 
Troutman,  29  N.  G.  (7  Ired.  L.)  156;  DatD- 
son  V.  Hayden,  67  111.  52 ;  Cfraham  v.  Ander- 
son, 42  111.  514,  92  Am.  Dec.  89;  Reece  v. 
Allen,  10  111.  236,  48  Am.  Dec.  336;  Bank  of 
United  States  v.  Benning,  4  Granch,  G.  G. 
81;  Koester  v.  Burke,  81  111.  436;  Hannibal 
d  St.  J.  R.  Co.  V.  Green,  68  Mo.  177 ;  1  Perry, 
Tr.  8  328;  2  Perry,  Tr.  §  814;  Stall  v.  Cin- 
cinnati, 16  Ohio  St.  169. 

But  the  conveyance  affects  materially  the 
equitable  rights  of  the  cestui  que  trust  or 
remainderman.  The  original  trustee 
stands  discharged,  except  as  to  accountabil- 
ity for  the  breach.  The  trust,  which  before 
the  conveyance  had  been  an  express  trust,  re- 
mains no  longer  an  express  trust.  It  is 
changed  into  a  trust  by  construction,  in  the 
hands  of  the  purchaser.  As  regards  the 
right  to  enforce  it,  it  remains  the  same; 
but  the  changed  character  of  the  trust 
changes  the  time  within  which  it  must  be 
enforced.  Against  the  tjrust  while  it  was  ex- 
press, the  statute  of  limitations  did  not  run, 
and  the  doctrine  of  prescription  did  not  ap- 
ply.   But  both  the  statute  and  prescription 
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may  be  invoked  by  the  purchaser — ^the  con- 
structive  trustee. 

Townahend  v.  Totonahend,  1  Bro.  Ch.  650; 
Bonney  v.  Ridgard,  1  Cox,  Ch.  Cas.  145; 
Beckfard  v.  Wade,  17  Vea.  Jr.  87 ;  hockey  v. 
hockey,  Prec.  in  Ch.  518;  Collard  v.  Hare, 
2  Russ.  &  M.  675;  Cholmondeley  v.  Clinton, 
2  Jac.  &  W.  190;  Atty.  Oen,  v.  Fishmongera* 
Co,  2  Beay.  158,  5  Myl.  &  C.  15;  Andrew  v. 
Wrigley,  4  Bro.  Oh.  125;  Portlock  v.  Gard- 
ner, 1  Hare,  594 ;  Lewin,  Tr.  2d  Am.  ed.  580. 

Purchasing  the  property  from  the  trustee, 
Welsh,  and  obtaining  his  conveyance  and  the 
written  assent  of  Mrs,  Robinson,  there  was 
a  strict  compliance  with  the  requirements  of 
the  power,  except  that  the  purchase  money 
waa  recited  to  have  been  paid  to  Mrs.  Robin- 
son, instead  of  Walsh,  the  trustee.  The  ti- 
tle having  been  in  Welsh,  and  conveyed  by 
him  to  Wright,  this  payment  to  the  wrong 
person  could  not  invalidate  lAie  deed  as  a 
transfer  of  title. 

Wright,  having  participated  in  the  misap- 
propriation of  the  funds,  received  and  held 
the  title  of  the  property  subject  to  that 
charge — an  implied  trust.  Anyone  succeed- 
ing to  hia  right  can  occupy  no  higher  ground 
than  he  stood  on,  in  consequence  of  &e  no- 
tice his  deed  furnished  of  the  improper  pay- 
ment of  the  purchase  money  to  Mrs.  Robin- 
son instead  of  Welsh.  Such  were  the  rights 
and  such  the  liabilities  of  the  parties  and  of 
the  property,  when  viewed  from  the  original 
standpoint.  The  right  of  the  beneficiaries  to 
complain  of  this  breach  of  trufit  originated 
then  and  there,  and  limitation  and  prescrip- 
tion against  its  assertion  commenced  to  run 
at  that  time.  The  present  actions  are  there- 
fore barred. 

Rhodes  v.  Turner,  21  Ala.  210;  Owntt  v. 
PhiUipa,  23  Ala.  276;  hay  v.  hawaon,  23  Ala. 
877 ;  Bamett  v.  Tarrence,  23  Ala.  463 ;  Har- 
vey V.  Thorpe,  28  Ala.  250,  65  Am.  Dec.  344; 
MoArihur  v.  Carrie,  32  Ala.  75,  70  Am.  Dec. 
529 ;  Milton  v.  Haden,  32  Ala.  30, 70  Aul  Dec. 
623;  Blackwell  v.  BlaokweU,  33  Ala.  57,  70 
Am.  Dec.  556;  Wyatt  v.  Scott,  33  Ala.  313; 
Austin  y.  Jordan,  35  Ala.  642 ;  Roundtree  v. 
Brantley,  34  Ala.  561,  73  Am.  Dec.  470;  Vet- 
ton  v.  Goree,  34  Ala.  680;  Harrison  v.  Hef- 
Un,  54  Ala.  552;  Goodwyn  v.  Baldwin,  59 
Ala.  127;  Fleming  v.  Gilmer,  35  Ala.  62; 
Harrison  v.  Hafrison,  39  Ala.  489;  Philippi 
V,  Philippi,  61  Ala.  41 ;  Molton  v.  Henderson, 
62  Ala.  426;  Aiarston  v.  Bou>e,  39  Ala.  722; 
Worley  v.  High,  40  Ala.  171 ;  Baker  v.  Prew- 
itt,  64  Ala.  551 ;  Garrett  v.  Garrett,  69  Ala. 
429;  White  v.  Hutchings,  40  Ala.  253,  88 
Am.  Dec.  766;  Kirhy  v.  Kirhy,  40  Ala.  492; 
Walker  v.  Crawford,  70  Ala.  567 ;  Mattheu>s 
v.  McDade,  72  Ala.  377 ;  McCartnefy  v.  Bone, 
40  Ala.  633 ;  Foster  v.  Chamberlain,  41  Ala. 
158;  Kelly  v.  Hancock,  75  Ala.  229;  Doe, 
Gosson,  V.  hadd,  77  Ala.  223;  Ware  v.  Cur- 
ry, 67  Ala.  274;  Holt  v.  Wilson.  75  Ala.  58; 
Smith  v.  Gillam,  80  Ala.  296;  hong  v.  Par- 
mer, 81  Ala.  384;  Bozeman  v.  Bozeman,  82 
Ala.  389;  Woodstock  Iron  Co,  v.  Fullemci- 
der,  87  Ala.  584;  Ross  v.  Goodwin,  88  Ala. 
390;  Duncan  v.  Williams,  89  Ala.  341;  Wer- 
hom  V.  Austin,  82  Ala.  498;  Davis  v.  Mem- 
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phis  d  C,  R,  Co,  87  Ala.  633;  hansden  v. 
Bone,  90  Ala.  446 ;  Knabe  v.  Burden,  88  Ala. 
436:  Semple  v.  Glenn,  91  Ala.  245;  howery 
V.  Davis  (Ala.)  8  So.  79;  Jackson,  Swart* 
wout,  V.  Johnson,  5  Cow.  74,  15  Am.  Dec. 
433;  Bradstreet  v.  Clarke,  12  Wend.  603; 
Andrews  v.  Sparhawk,  13  Pick.  400. 

Where  the  purchaser  paid  full  value  and 
was  guilty  of  no  fraud,  the  mere  fact  that 
the  money  was  paid  to  a  person  other  than 
the  trustee  will  not  constitute  a  breach  of 
trust,  when  it  appears  that  the  trustee  rat- 
ified and  sanctioned  the  payment  by  joining 
officially  in  the  conveyance. 

Norman  v.  Towne,  130  Mase.  52;  Hope  v. 
hiddeU,  21  Beav.  183;  Townsend  v.  Warren, 

1  Jones  &  L.  221,  note  (a)  ;  Bowen  v.  Evans, 

2  H.  L.  Cas.  257;  Ala.  Code,  §  1843;  Bonney 
V.  Ridgard,  1  Cox,  Ch.  Cas.  145;  hockey  v. 
hockey,  Prec.  in  Ch.  518;  Collard  v.  Hare, 
2  Russ.  &  M.  675;  Cholmondeley  v.  Clinton, 
2  Jac.  &  W.  190;  Atty.  Gen.  v.  Fishmongers' 
Co,  2  Beav.  158,  5  Myl.  &  C.  15;  Portlock  v. 
Gardner,  1  Hare,  594;  Ashton  y.  Atlantic 
Bank,  3  Allen,  217. 

Messrs,  Pettna  Sc  Pettns,  for  George  W. 
Stone,  on  rehearing: 

Whenever  there  is  an  estate  for  life  in  one 
person,  and  an  estate  in  remainder  or  in  re- 
version in  another,  whether  such  edtate  be 
created  by  deed,  or  will,  or  the  law,  and 
there  is  a  power  to  sell  the  fee,  and  such  sale 
is  made,  though  defectively,  during  the  life 
estate,  and  the  purchaser  holds  open,  noto- 
rious, and  uninterrupted  poeseseion  for  more 
than  twenty  years,  clainun^  the  fee,  the  re- 
mainderman or  revereioner  is  barred,  though 
he  sue  tihe  day  after  the  life  tenant  dies. 

howery  v.  Davis  (Ala.)  8  So.  79;  Wood- 
stock Iron  Co,  V.  Fullenu^ider,  87  Ala.  584; 
ha4%sden  v.  Bone,  90  Ala.  446;  Matthews  v. 
McDade,  72  Ala.  377 ;  Doe,  Gosson,  v.  hadd, 
77  Ala.  223 ;  Melvin  v.  Proprietors  of  hocks 
d  CanaU,  17  Pick.  255. 

The  deed  from  Falconer  to  Welsh,  trustee, 
did  not  create  a  "dry  trust,"  or  a  trust  "for 
the  mere  benefit  of  third  persone." 

Code  of  1886,  §  1831;  Tou  v.  Flinn,  34 
Ala.  409. 

This  deed  was  made  for  the  use  and  bene- 
fit of  Mrs.  Robinson,  a  married  woman,  for 
life  at  least.  And,  in  such  cases  where  a 
trust  is  created  for  the  benefit  of  a  married 
woman,  the  statute  does  not  execute  the 
trust. 

Harton  v.  Harton,  7  T.  R.  652;  Hwwkins 
V.  huscombe,  2  Swanst.  391;  Magniac  v. 
Thompson,  Baldw.  C.  C.  363,  7  Pet.  348,  8 
L.  ed.  709 ;  Perry,  Tr.  §  310;  Rice  v.  Burnett, 
Speers,  £q.  583,  42  Am.  Dec.  336. 

The  trustee  had  power  to  sell  the  fee;  so 
he  must  have  retained  the  title. 

In  case  the  property  is  conveyed  to  a 
trustee,  for  the  use  of  a  married  woman,  for 
life,  with  remainder  to  her  ohildren,  the 
trustee  holds  the  entire  legal  title  during  the 
life  estate  (not  the  title  of  the  Hie  estate 
only)  ;  and  at  the  death  of  the  life  tenant 
the  statute  executes  the  trust,  or  terminates 
the  legal  title  of  the  trustee,  and  vests  the 
legal  title  in  the  remaindermen,  then. 
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Perry,  Tr.  §  320;  Oreentoood  ▼.  Ooleman, 
34  Ala.  150;  4  Kent,  Com.  310,  note;  Rogers 
V.  Gibson,  1  Ves.  Sr.  485;  Sohaffer  v.  Lav- 
retta,  57  Ala.  14;  Huckabee  v.  Billingsly,  16 
Ala.  418,  50  Am.  Dec.  183;  Qunn  v.  Barrow, 
17  Ala.  743;  Powell  v.  QUnn,  21  Ala.  458; 
Witter  V.  Dudley ,  36  Ala.  135;  Jones  v. 
i?e€«e.  65  Ala.  134;  Qrimhall  v.  Paiton,  70 
Ala.  626;  WeZsA  v.  Phillips,  54  Ala.  309,  25 
Am.  Kep.  679;  C^rwtian  v.  American  Free- 
1u}ld  Land  Mortg.  Co.  92  Ala.  130;  Bercy  v. 
Lavretta,  63  Ala.  374;  Siein  v.  Chrdon,  92 
Ala.  532;  Connell  v.  Cole,  89  Ala.  381. 

The  possessioa  of  Wrigiht,  and  those  claim- 
iog  under  him,  was  adverse  to  the  trustee, 
and  as  it  continued  to  be  open,  notorious, 
and  continuous  for  more  than  thirty-six 
years,  ripened  into  a  perfect  title  at  law  and 
in  equity. 

Molton  V.  Henderson,  62  Ala.  426;  Smith 
▼.  Gillam,  80  Ala.  296;  Smilie  v.  Biffle,  2 
Pa.  52,  44  Am.  Dec.  156;  Colhum  v.  Brough- 
ton,  9  Ala.  359. 

Head,  J.,  delivered  the  opinion  of  the 
court: 

On  the  30th  day  of  April,  1847,  Jo»hn  Fal- 
coner, in  consideration  of  $900  paid  by  Mary 
Jane  Robinson,  bargained,  sold,  and  con- 
veyed, by  deed  in  fee,  with  warranty,  unto 
ThomajB  Welsh,  the  lands  in  controversy,  sit- 
uate in  the  city  of  Montgomery,  Alabama, 
"in  trust*  and  for  the  sole  and  separaite  use 
and  benefit  of  the  said  Mary  Jane  RobinsoD 
during  her  natural  life,  and,  at  her  death,  to 
the  issue  of  the  said  Mary  Jane  Robinson^ 
by  her  marriage  with  her  present  husband, 
Seth  Robinson,  free  from  all  liability  for  the 
debts,  contracts,  of  her  present  or  any  future 
husband,  with  the  power  to  bargain  and  sell 
and  suoth  assurances  to  make  of  the  sam^  to 
any  person,  on  request  of  said  Mary  Jane 
Robinson,  in  writing,  and  invest  the  proceeds 
of  the  sale  thereof  in  such  property  as  the 
said  Mary  Jane  Robinson  may  select,  and 
the  same  to  be  held  subject,  in  like  manner, 
to  the  uses  and  trusts  hereinbefore  stated.'' 
On  the  30th  da^  of  January,  1854,  as  the 
deed  recites,  said  'Thomas  Welsh,  trustee 
for  Mary  Jane  Robinson,  for  and  in  consider- 
ation of  $3,000  to  the  said  Mary  Jane  Robin- 
son in  hand  paid,  by  Nathaniel  H.  Wright, 
the  receipt  whereof  is  hereby  acknowledged," 
by  deed  in  fee,  with  warranty,  granted,  bar^ 
gained,  aold,  enfeo^ed,  and  confirmed  unto 
the  said  Nathaniel  H.  Wright  a  certain  part 
Off  said  lands.  This  deed  was  signed  and 
sealed  by  "Thomas  Welsh,  Trustee,"  and  by 
said  Mary  Jane  Robinson.  At  the  tame  time, 
Seth  Robinson,  the  husband  of  said  Mary 
Jane,  executed  a  quitclaim  deed  to  said  prem- 
ises to  said  Wright.  By  mesne  conveyances 
from  Wright,  tlus  property  was,  in  March, 
1873,  duly  conveyed  to  the  defendant  George 
W.  Stone,  vesting  in  him  all  the  title  of  the 
said  Wright.  Immediately  after  the  execu- 
tion of  the  Welsh  deed  to  Wright,  in  1854, 
he  (Wright)  took  possession  of  the  granted 
premises,  as  rightful  owner;  and  he  and 
(hose  succeeding  to  his  right  and  possession, 
including  the  defendant  Stone,  have  since 
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held  independent  and  adverse  possession 
thereof.  On  the  1st  day  of  June,  1858,  the 
said  Thomas  Welsh  and  his  wife,  by  deed,' 
quitclaimed  all  right,  title,  and  interest  in 
the  remaining  portion  of  said  lands  to  said 
Seth  Robinson;  and,  at  the  same  time,  Seth 
Robinson  and  his  wife,  the  said  Mary  Jane 
Robinson,  for  and  in  consideration  of  $3,500 
paid  by  Mary  C.  Pierce  to  the  said  Seth  Rob- 
inson, conveyed  the  same  by  deed,  in  fee, 
with  warranty,  to  said  Mary  C.  Pierce,'  who 
went  into  immediate  possession  as  owner, 
and  held  independent  adverse  possession 
thereof,  until  her  death,  in  1889.  The  said 
Mary  Jane  Robinson  died  in  December,  1889. 
On  the  5th  day  of  August,  1890,  a  bill  was 
filed  in  the  chancery  court  by  the  remainder- 
men created  by  the  Falconer  deed,  against 
the  devisees  of  said  Mary  0.  Pierce,  and 
against  the  said  George  W.  Stone,  setting 
up  alleged  breaches  of  trust  on  the  part  of 
Welsh,  the  trustee,  known  to  and  partici- 
pated in  by  the  said  several  purchasers  from 
him,  and  known  to  the  said  Stone,  in  that 
the  purchase  money  was  not  in  either  case 
received  and  invested  by  Welsh,  as  trustee, 
as  required  by  the  terms  of  the  trust,  but 
that  the  same  was  suffered  to  be  received, 
and  was  received,  in  the  one  case  by  Mrs. 
Robinson,  and  in  the  other  by  her  husband; 
a.nd  the  bill  avers  that  he  (Welsh)  died 
many  years  ago,  without  leaving  any  es- 
tate, and  without  ever  having  received  any- 
thing whatever  for  or  on  account  of  the  said 
sales  of  said  trust  property,  and  without 
ever  making,  and  without  anyone  else  mak- 
ing, any  reinvestment  whatever  of  the  pro- 
ceeds of  either  of  said  sales.  •  The  prayer  was 
that  complainants  be  decreed  to  be  entitled 
to  said  lands ;  th«ut  the  several  holders  there- 
of be  required  to  convey  the  same  to  them; 
and  that  an  account  of  the  value  of  the  use 
and  occupation  of  said  property  since  the 
death  of  said  Mary  Jane  Robinson  be  taken, 
and  the  defendsAts  decreed  to  pay  the  seme, 
and  for  general  relief.  The  respondents  set 
up,  in  bar,  inter  alia,  laches  of  complainants, 
and  staleness  of  demand.  The  cause  o(»n- 
ing  on  for  hearing  before  us,  on  appeal,  up- 
on consideration  of  the  questions  and  line 
of  argument  then  prominently  addressed  to 
our  attention,  we  reached  the  conclusion 
that  the  com>plainants  were  invested  with 
the  legal  title  to  the  premises,  and  had  an 
adequate  remedy  at  law;  and  we  according- 
ly dismissed  the  bill.  Upon  the  application 
of  respondents  for  a  modification  of  our 
opinion,  holding  that  the  legal  title  was  in 
the  complainants,  the  case  was  again  elab- 
orately argued  by  counsel,  upon  briefs,  and 
new  considerations  brought  to  our  attention, 
which  now  convince  us  that  our  former  opin- 
ion was  erroneous  in  the  respect  above  stat- 
ed, and  that  the  application  for  a  modifica- 
tion of  it  ought  to  be  granted.  We  will  pro- 
ceed presently  to  give  our  reasons  for  this 
conclusion.  After  that  decision,  real  ac- 
tions were  instituted  by  the  complainants  in 
the  circuit  court,  and  prosecuted  to  verdicts 
and  judgments  in  their  favor;  and  from 
those  judgments  appeals  were  prosecuted  to 
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iMs  court,  and  are  now  before  us.    We  have 
•before  us  also  the  said  application  for  a  mod- 
ification of  the  former  opinion  in  the  equity 
cause. 

The  opinion  we  now  hold  is  that  the  con- 
veyances executed  by  Welsh,  the  trustee, 
though  infected  with  palpable  breaches  of 
trust,  apparent  upon  the  faces  of  the  convey- 
ances themselves,  were  yet,  in  the  view  of 
a  court  of  law,  valid  executions  of  the  trust, 
passing  the  legal  title  in  fee  to  the  premises 
to  the  grantees,  respectively,  leaving  a  resort 
to  a  court  of  equity,  as  the  appropriate  and 
only  remedy  of  the  beneficiaries  of  the  trust 
for  redress  of  the  breaches  of  trust  com- 
mitted by  Welsh  and  his  vendees.  The  first 
questions  are:  What  title  did  Welsh,  as 
trustee,  have  when  he  conveyed  to  Wright 
and  Pierce?  Was  it  a  fee  or  less  estate?  If 
there  is  an  axiom  in  the  law,  it  must  be  re- 
garded as  axiomatic,  in  the  construction  of 
active  trusts,  that  the  trustee  (not  a  bare 
doiiee  of  a  power),  irrespective  of  the  estate 
the  instrument  purports  to  convey,  will  take 
thereunder  precisely  that  quantum  of  legal 
estate  w^hich  is  necessary  to  the  discharge  of 
the  declared  powers  and  duties  of  the  trust, 
no  more  and  no  less;  so  that,  if  the  instru- 
ment imports  a  larger  estate  than  is  thus 
essential,  it  is  cut  down  to  the  measure  of 
the  exigencies  of  the  trust,  as,  where 
the  conveyance  to  the  trustee  is  in  fee,  and 
the  trusts  require  only  a  life  estate  in  the 
trustee,  only  a  life  estieite  is  vested  in  him; 
and  if  the  conveyance  is,  in  terms,  of  a  life 
estate,  and  a  fee  in  the  trustee  is  necessary, 
his  estate  is  expajided  or  enlarged  into  a  fee ; 
or,  to  quote  Mr.  Lewin:  "First,  wherever  a 
trust  is  created,  a  legal  estate  sufficient  for 
the  execution  of  the  trust  shall,  if  possible, 
be  implied;". and,  "secondly,  tie  legal  es- 
tate limited  to  the  trustee  shall  not  be  car- 
ried further  than  the  complete  execution  of 
the  trust  necessarily  requires."  All  com- 
mentators and  adjudged  cases,  imduding  a 
number  of  our  own  decisions,  concur  in  these 
propositions;  and,  as  the  principle  is  not 
disputed  in  this  case,  we  will  not  take  the 
time  to  cite  them.  It  is  also  a  rule,  upon 
which  all  are  agreed,  that  whatever  be  the 
limitations  of  the  instrument,  and  wiiatever 
estate  the  trustee  takes,  in  the  beginning,  the 
legal  estate  in  the  trustee  is  devested  out  of 
him,  and  passed  into  the  cestui  que  trust,  up- 
on the  instant  that  the  duties  and  powers  of 
the  trust,  from  any  cause,  cease  to  be  active, 
or  cease  to  require  a  legal  title  in  the  trustee. 
Again,  it  will  not  be  questioned  that  a  power 
to  sell  the  estate  in  fee,  conferred  upon  the 
trustee  by  the  terms  of  the  trust,  invests  him 
with  the  legal  title  in  fee;  for  the  principle 
is  not  only  self-evident,  but  is  so  expressly 
declared  in  all  authorities  upon  the  subject. 
And  this  is  so  even  where  the  trust  to  sell 
is  on  a  contingency.  1  Lewin,  Tr.  213  (3) ; 
Huckdbee  v.  Billingsly,  16  Ala.  414,  60  Am. 
Dec.  183.  As  where  the  sale  is  to  be  upon 
request  of  another  person,  and  the  trustee 
was  never  actually  called  upon  to  exercise 
the  power  of  sale.  27  Am.  &  £ng.  Enc.  Law, 
p.  115,  note.    In  this  volume,  beginning  at 
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page  107,  will  be  found  a  full  discussion  of 
these  subjects,  collecting  a  great  many  au- 
thorities, with  copious  extracts  from  ad' 
judged  cases;  and  in  a  note  of  over  thirty 
pages,  in  Tyler  v.  Herring  (Miss.)  19  Am. 
St.  Rep.  206  (67  Miss.  169),  Mr  Freeman 
sums  up  the  law,  collating  scores  of  cascuj, 
upon  well-nigh  every  question  which  can 
arise  in  reference  to  estates  of  trustees,  their 
powers  and  duties,  and  the  manner  and  effect 
of  their  execution,  supporting  the  princi- 
ples above  laid  down  and  othei's  which  will 
be  relied  upon  in  this  opinion. 

It  is  also  laid  down,  and  nowhere  disputed, 
that,  "where  an  estate  is  given  to  trustees, 
in  fee,  upon  trusts  that  do  not  exhaust  the 
whole  estate,  and  a  power  is  superadded 
which  can  only  be  exercised  by  the  trustees 
conveying  in  fee  simple,  the  trustees  will 
take  the  fee,  and  the  estate  conveyed  by  them 
will  *be  sustained  by  the  fee  in  them,  and  not 
by  the  mere  power."  1  Perry,  Tr.  §  316. 
This  describes  the  Falconer  deed,  in  question. 
The  conveyance  to  Welsh  was,  in  terms,  in 
fee.  The  active  duty,  apart  from  the  power 
to  sell,  was  to  preserve  the  equitaJ^le  separ- 
ate estate  of  Mrs.  Robinson  during  her  life. 
If  the  deed  had  stopped  there,  Welsh  would 
have  taken  no  greater  estate  than  for  her 
life,  for  that  would  have  limited  the  neces- 
sity for  a  trust;  and,  such  a  trust  not  affect- 
ing the  estate  in  remainder,  the  legal  estate 
in  remainder  in  fee,  dependent  upod  the  pre- 
cedent life  estate,  would  have  at  once  vested 
in  the  designated  remaindermen  by  operar 
tion  of  the  statute  of  uses.  But  there  was 
the  superadded  power  to  sell  the  fee,  and 
this  retained  the  entire  estate  in  the  trustee ; 
and  in  him  that  title  must  have  remained 
until  he  devested  himself  of  it  by  grant ;  or, 
not, having  granted  it,  until  the  death  of 
Mrs!  Robinson,  when  her  request  for  the  ex- 
ercise of  the  power  would  have  become  impos- 
sible; or  until,  by  the  death  of  the  trustee, 
or  the  processes  of  a  court  of  equity,  in  the 
exercise  of  its  supervision  of  trustees,  or  by 
contract  of  all  parties  ooooemed,  the  estate 
should  have  been  devolved  upon  another. 

Then,  the  inquiry  arises.  What  has  become 
of  this  fee-simple  title  so  vested  in  WeUh, 
the  trustee  ?  The  case  shows  that  during  the 
life  of  Mrs.  Robinson,  upon  her  request,  in 
writing,  manifested  by  her  signing  and  seal- 
ing the  deed  in  the  one  case,  and  actually 
joining  in  the  deed  in  the  other,  Welsh,  the 
trustee,  upon  valuable  considerations,  by  his 
deeds,  respectively,  granted,  bargained,  sold, 
and  conveyed  to  Wright  and  Pierce,  respec- 
tively, his  entire  title  and  es>tate  in  the 
premises, — in  the  one  case  with  the  usual 
covenants  of  warranty,  etc.,  and  the  other  by 
quitclaim.  In  the  deed  to  Wright  he  ex- 
pressly declares,  upon  its  face,  that  he  con- 
veys as  trustee;  in  that  to  Pierce  the  law 
im'putes  the  act  to  that  capacity  for  the  rea- 
son that  he  had  no  pretense  of  connection 
with  the  land,  or  estate  therein,  except  as 
trustee.  The  law  to  this  effect  is  not  dis- 
putable. Doe,  Qosson,  v.  Ladd,  77  Ala.  223 ; 
Tyler  v.  Herring  (Miss.)  19  Am.  St.  Rep. 
note  on  page  292  (67  Miss.  169).     See  full 
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dii^cussion  of  tlie  question  in  Oindrat  v. 
Montgomery  Gaslight  Qo.  82  Ala.  596.  Mr. 
Lewin  (*221)  says:  "It  may  be  stated  as 
a  general  rule  that  the  legal  estate  in  the 
hands  of  the  trustee  has,  at  common'  law,  pre- 
cisely the  same  properties  and  incidentB  as  if 
the  trustee  were  the  usufructuary  owner.'* 
He  proceeds  to  give  numerous  illustrations 
of  the  rule,  aiid,  reaching  *225,  says:  "A 
trust  estate,  whether  real  or  personal,  may, 
at  law,  be  conyeyed,  assigned,  or  encumbered 
by  the  trustee  like  a  beneficial  estate;  and, 
if  there  be  cotrustees,  each  may  exercise  the 
like  powers  of  ownership  over  his  own  pro- 
portion. Thus,  if  lands  be  vested  in  trus- 
tees as  joint  tenants,  each  may,  at  law,  re- 
ceive the  rents,  and  each  may,  at  law,  sever 
the  joint  tenancy  by  a  conveyance  of  his 
share."  He  also  shows  tha>t  a  devise  by  the 
trustee  of  the  trust  estate  will,  at  law,  pass 
bis  title  to  the  devisee.  But,  of  course,  all 
such  dispositions  are  subject  to  the  equitable 
rigbts  of  the  cestui  que  trust.  Thus,  the 
same  author  says,  at  *572:  "In  a  court  of 
law,  the  trustee,  as  the  absolute  proprietor, 
may,  of  course,  exercise  all  such  powers  as 
the  legal  ownership  confers;  but,  in  equity, 
the  cestui  que  trust  is  the  absolute  owner, 
and  the  question  we  have  to  consider  in  this 
place  is  how  far  the  trustee  may  deal  with 
the  estate  without  rendering  himself  respon- 
sible in  the  forum  of  a  court  of  equity."  He 
then  proceeds  to  set  forth,  at  length  and  in 
detail,  the  rights,  powers,  and  liabilities  of 
the  trustee,  in  a  court  of  equity.  Mr.  Perry 
says:  "As  a  general  rule,  the  legal  estate 
in  the  hands  of  a  trustee  has  at  common  law 
precisely  the  same  properties,  characteristics, 
and  incidents  as  if  the  trustee  were  the  abso- 
lute beneficial  owner.  The  legal  title  vests 
in  him,  together  with  all  the  appurtenances 
and  all  the  covenants  that  run  with  the  land. 
The  trustee  may  sell  and  devise  it  or  mort- 
gage it,  or  it  may  be  taken  on  execution.  It 
may  be  forfeited,  and  It  will  escheat  on  fail- 
ure of  heirs,  and  so  it  will  descend  to  heirs 
on  the  death  of  the  trustee.  All  these  prop- 
erUes  and  incidents  attach  to  the  legal  es- 
tate ait  common  law,  wfhether  in  the  hands 
Off  a  trustee  or  of  an  absolute  owner;  but 
these  incidents  do  not  generally  interfere 
with  the  proper  execution  of  the  trust,  for 
all  conveyances  and  all  encumbrances  made 
or  imposed  upon  the  estate  by  t&e  trustee, 
for  other  purposes  than  those  of  the  trust, 
or  in  breach  of  the  trust,  are  utterly  disre- 
garded by  a  court  of  equity,  whatever  may  t>e 
the  effect  of  such  conveyances  or  encumbran- 
ces in  a  court  of  common  law.  And  as  the 
trustee  may,  in  a  court  of  law,  as  a  general 
rule,  deal  with  the  legal  estate  in  his  hands 
as  if  he  was  the  absolute  owner,  so  the  cestui 
que  trust  in  a  court  of  equity  may  deal  with 
the  equitable  estate  in  him.  He  is  the  ben- 
eficial and  substantial  owner,  and,  in  the  ab- 
sence of  any  disability, — ^that  is,  if  he  is  sui 
juris, — he  may  sell  and  dispose  of  it;  and 
any  legal  conveyance  of  vt  will  have,  in 
equity,  the  same  operation  upon  the  equita- 
ble estate  as  a  similar  conveyance  of  the 
legal  estate  would  have  at  law  upon  the  le- 
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gal  estate."  1  Perry,  Tr.  3d  ed.  §  321. 
Hill,  Trustees,  ♦ITS,  282  283,  state  the  same 
doctrine;  2  Washb.  Real  Prop.  •4b-  et  seq., 
the  same.  See  also  Tiffany  &  6.  Trusts  & 
Trustees,  824  et  seq.,  60  Am.  Dec.  183. 

In  Huckabee  v.  Billingsly,  16  Ala.  414, 
Hunrtington  executed  to  Harrell  a  deed  in 
trust  to  secure  a  debt  due  to  Harrell,  and 
secondarily  to  secure  debts  due  to  the  Branch 
Bank  at  Mobile.  Without  the  debts  to  the 
bank  being  paid,  the  trustee,  in  plain  con- 
travention of  the  trust,  executed  to  the 
trustoi-,  Huntington,  a  quitclaim  deed  in  con- 
sideration of  the  payment  of  the  Harrell 
debt.  Afterwards,  in  strict  pursuance  of  the 
power  of  sale  contained  in  the  trust  deed,  he 
(the  trustee)  sold  the  property  to  the  plain- 
tiff, and  executed  to  him  his  deed  thereto. 
The  court  held  that  the  quitclaim  <rf  the 
trustee  to  the  trustor  devested  the  title  of 
the  former,  and  revested  it  in  the  latter,  and 
that  the  action  of  trespass  to  try  titles, 
founded  on  the  subsequent  deed  of  the  trust- 
ee to  the  plaintiff,  under  the  j^ower,  could  not 
be  maintained.  Chief  Justice  Collier  dis- 
cussed the  subject  at  length,  saying,  inter 
aZt/i,  that  "a  trust  estate;,  whether  real  or 
personal,  may,  like  a  beneficial  estate,  be 
conveyed,  assigned,  or  encumbered  by  the 
trustee,  at  law.  As  the  dry  legal  estate  in 
the  hands  of  the  trustee  is  affeoted  by  the 
operation  of  law,  and  may  be  disposed  of  by 
the  act  of  the  trustee,  precisely  in  the  same 
manner  as  if  it  were  vested  in  him  beneficial- 
ly, so  it  confers  upon  him  all  the  legal  priv- 
ileges, and  subjects  him  to  all  the  legal  bur- 
dens, that  are  incident  to  the  usufructuary 
possession.  Thus,  he  may  sue  at  law  re- 
specting the  trust  estate;  the  cestui  que 
trust,  Uiough  the  absolute  owner  in  equity, 
is  regarded  in  a  court  of  law  in  the  light  of 
a  stranger."  See  also  Herbert  v.  Earwick, 
16  Ala.  681.  In  McBrayer  v.  Oarik&r,  64 
Ala.  60,  Chief  Justice  Brickell  said:  "The 
general  rule,  insisted  on  by  appellant,  may  be 
conceded  that  at  law  the  l^ustee^  clothed 
with  the  legal  title,  unless  restrained  by  the 
terms  of  the  trust,  may  convey,  assign,  or 
encumber  the  trust  estate;  and,  if  the  cestui 
que  trust  is  injured,  he  must  resort  to  a 
court  of  equity  for  relief," — citing  Huckabee 
V.  Billingsly,  16  Ala.  414,  50  Am.  Dec.  183. 
But  in  that  case  the  conveyance  by  the  trust- 
ee relied  upon  was  nmde  after  the  active  du- 
ties of  the  trustee,  imder  the  terms  of  the 
deed,  had  terminated,  if,  indeed,  the  trust 
had  ever  been  an  active  one, — a  question 
which  the  court  said  it  was  unnecessary  to 
decide;  and  it  was  correctly  held  that  the 
trustee  had  no  title  to  convey  at  the  time  he 
executed. his  deed.  The  authorities  are  uni- 
form that  after  all  power  in  the  trustee  to 
perform  an  active  duty,  imder  the  peculiar 
terms  of  the  trust  ceases,  his  title,  which 
was  commensurate  only  with  the  duty,  also 
ceases,  and  thereafter  he  can  convey  none,  to 
another.  Ootnby  v.  McUichael,  19  Ala.  747; 
Doe,  Oosson,  v.  Ladd,  77  Ala.  223.  In  Hairs- 
ton  v.  Dobbs,  80  Ala.  589,  the  executor  of  a 
will  was  given  "full  power  to  purchase  and 
sell  any  property  he  may  think  necessary  and 
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proper,  .  .  .  or  to  dispose  of  any  prop- 
erty for  the  benefit  of  my  estate."  He  sold 
and  conveyed  lands  of  the  estate  to  Dobbs. 
Held  that,  though  the  conveyance  may  have 
been  made  in  payment  of  an  individual  debf 
due  by  the  executor  to  Dobbs  (a  palpable 
breach  of  trust),  yet  the  conveyance  passed 
the  legal  title  lo  the  latter,  and  the  devisees 
could  not  for  that  reason  maintain  ejectmefnt 
against  that  deed.  The  court  confined  the 
devisees  to  their  appropriate  remedies  for  the 
breach  of  the  trust;  and  hence  these  devisees 
were  remaindermen. 

Mr.  Freeman,  in  his  note,  supra  {Tyler 
V.  Herring,  19  Am.  St  Rep.  267,  67  Miss. 
169,  citing  many  authorities,  states  the  rule 
thus:  "Where  the  rules  of  a  law  upon  the 
subject  have  not  been  modified  by  statute 
[which  he  subsequently  shows  is  the  case  in 
New  York,  Michigan,  Wisconsin,  Minnesota, 
Kansas,  California,  and  Dakota] ,  all  convey- 
ances by  a  trustee,  whether  to  an  innocent 
purchaser  or  not,  and  whether  in  contraven- 
tion of  the  trust  or.  not,  operate  upon  the  le- 
gal title,  and  vest  it  in  the  grantee.  This 
conclusion,"  he  says,  "necessarily  followed 
from  the  refusal  of  the  common  law  to  recog- 
nize trusts  or  equitbable  titles,  for,  unless  su^ 
trusts  or  titles  were  to  be  considered, 
there  was  no  reason  why  the  trustee  should 
not  convey  to  whomsoever  he  pleased.  His 
conveyance  was  therefore  valid  at  law',  and 
the  rights  of  the  beneficiary  could  be  pro- 
tected only  by  his  seeking  redress  in  equity, 
and  compelling  the  grantee  to  respect  and 
to  execute  the  trust,  as  the  original  trustee 
should  have  done."  As  stated  a£ove,  in  New 
York  and  the  other  states  mentioned,  the 
rule  is  changed  by  statute;  and  it  i«  declared 
that  where  the  trust  is  expressed  in  the 
deed  to  the  trustee,  creating  the  estate,  every 
transfer  or  other  act  of  the  trustee,  in  con- 
travention of  the  trust,  is  absolutely  void. 
Discussing  these  statutes,  Mr.  Freeman  ob- 
serves: "The  doubts  most  likely  to  arise 
concerning  the  signification  of  these  statutes 
are:  First,  Do  they  mean  that  inhibited 
conveyances  shall  be  deemed  void  in  law,  as 
well  as  in  equity?  and,  second,  if  void  both 
at  law  and  in  equity,  are  they  also  void  when, 
upon  their  face,  they  appear  to  be  made  pur- 
suant to  the  authority  conferred  on  the 
trustee?  And  the  fact  of  their  being  in 
contravention  of  the  trust  must  be  estab- 
lished by  extrittsic  evidence;  and  knowledge 
of  this  fact  cannot  be  brought  home  to  the 
grantee  or  his  successors  in  interest."  He  then 
proceeds  to  the  New  York  decisions  oonstru- 
fng  the  statute,  holding  the  inhibited  convey- 
ances to  be  void«  both  at  law  and  in  equity, 
against  purchasers  with  or  without  notice 
that  the  tiUe,  powers,  and  duties  of  *the  trus- 
tee are  unaffected  by  the  conveyance,  and  he 
continues  to  be  trustee  to  the  same  effect 
as  if  the  conveyance  had  not  been  made.  A 
case — the  counterpart  of  Huckahee  v.  fiilh 
ingelyy  16  Ala.  414,  50  Am.  Dec.  183, — is 
cited  where  it  was  held,  under  the  operation 
of  the  statute,  that  the  reconveyance  to  the 
trustor  by  the  trustee  was  absolutely  void. 
Bee  the  oases  collated  in  the  note  supra.  We 
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have  no  such  statute.  The  oonunon  law  upon 
the  subject  obtains  with  us  in  all  its  vigor, 
except  as  to  the  destent  of  trust  estates. 

Notice  the  analogies  which  we  meet  with 
in  almost  everyday  experience.  A  mortga- 
gee is  invested  with,  the  legal  title  to  land, 
in  trust,  for  the  sole  purpose  of  securing  his 
debt.  His  power  to  sell  for  that  purpose  is 
required  to  be  exercised,  after  strictly-defined 
formalities;  yet  his  bare  deed  to  the  prem- 
ises, or  a  transfer  of  the  mortgage  wit^  apt 
wordA  to  convey  the  land,  passes  the  legal 
title  to  the  land,  though  there  be  entire  dis- 
regard of  the  prescribed  formalities.  And, 
if  the  condition  of  the  mortgage  be  not  per- 
formed by  the  mortgagor  to  the  very  day, 
payment  of  the  mortgage  ddbt  thereafter 
( until  the  rule  was  changed  by  a  recent  stat- 
ute in  this  state) ,  did  not  operate  to  retrans- 
fer  the  title  to  the  mortgagor,  and  his  only 
remedy  was  in  equity.  A  vendor  of  land  who 
receives  full  payment  of  the  purchase  money, 
and  puts  the  purchaser  in  possession 
without  a  conveyance,  stands  as  a  con- 
structive trustee  of  the  vendee,  end,  clothed 
with  the  dry  legal  title,  may  eject  the  vendee 
at  law.  The  vendee's  only  remedy  is  in 
equity.  A  trustee  of  an  express  trust, 
purchasing  at  his  own  sale,  oomnuts  an 
open  and  conclusively  prejudicial  breach 
of  his  trust;  yet  his  purchase  discharges  the 
express  trust,  and  converts  him  into  a  con- 
structive trustee,  of  which  character  the  ces- 
tuis  que  trust  may  avail  themselves  by  a 
proceeding  in  equity  seasonably  begun,— 
within  two  years  under  our  rulings,  unless 
there  be  special  circumstances  justifying 
greater  delay.  Countless  instances'  might  be 
given  demonstrating  the  universal  rule  of 
the  conunon  law  that  trustees  clothed  with 
the  legal  title  by  virtue  of  the  trust,  and 
having  and  claiming  no  other  estate  in  the 
premises,  and  professing  to  convey  no  other, 
pass  that  title  by  their  grants,  without  any 
regard,  in  a  court  of  law,  to  the  nature,  ob- 
ject, or  purposes  of  "ttie  trust,  or  conformity 
to  their  requirements.  Indeed,  it  required 
a  statute  in  this  state  to  prevent  the  descent 
of  that  title  to  the  heirs  of  Uie  trustee. 
Code  1886,  §  1848.  In  the  objects  and  re- 
quirements of  the  trust  are  centered  the 
equitable  rights  of  the  oestuis  que  trust; 
and  in  a  court  of  equity  alone  can  they  en- 
force them«  or  redress  their  breach.  A  mo- 
ment's reflection  discovers,  as  a  logical  neces- 
sity, that  the  very  doctrine  itself  of  the  va- 
lidity of  trustees'  conveyances,  in  a  court  of 
law,  implies  its  application  to  conveyances 
in  contravention  of  the  trusts;  for,  if  a  con- 
veyance be  in  conformity  to  the  trust,  no 
question  of  its  validity  can  possibly  arise. 
It  is  absolutely  valid  and  unassailahle,  both 
at  law  and  in  equity.  And  it  seems  needless 
to  argue  thaA,  so  far  as  the  validity  of  the 
conveyance  in  a  court  of  law  is  concerned,  it 
is  wholly  indifferent  how  the  breach  is  mani- 
fested,— ^whether  shown  upon  the  face  of  the 
trustee's  deed,  or  to  be  established  by  ex- 
trinsic averment  and  proof.  The  breacfti, 
whatever  its  nature,  being  immaterial,  as 
affecting  the  legal  conveyance,  its  existence 
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or  noii€xistenoe  is  not  a  matter  of  inquiry. 
Thus,  it  is  impossible  to  find  a  case  any- 
where where  the  trustee  was  sui  juris,  and 
was  confessedly  dothed  with  the  l^al  title, 
and  his  deed  was  not  iounoral  and  void,  as 
offensive  to  public  policy,  that  his  convey- 
ance was  assailed,  except  because  it  was  in 
contravention  of  the  trust;  and  in  every  such 
case,  at  law,  which  our  research  discloses 
(and  we  have  spared  no  pains  in  thait  be- 
half), with  one  exception,  to  which  we  will 
refer,  the  parties  complaining  were  remitted 
to  their  remedies  in  equity.  See  the  Alaba- 
ma cases  above  referred  to;  also,  the  numer- 
ous authorities  in  point  collected  upon  the 
briefs  of  counsel,  to  which  we  add,  Taylor  v. 
King,  6  Munf .  358,  8  Am.  Dec.  746 ;  Coxe  v. 
Blanden,  1  Watts,  533,  26  Am.  Dec.  S3; 
Reece  v.  Allen,  10  111.  236,  48  Am.  Dec.  336; 
Gale  V.  Mensing  (Mo.)  64  Am.  Dec.  197,  and 
extended  note;  Stephens  v.  Clay,  31  Am.  St. 
Rep.  328  (17  Colo.  489). 

The  exception  referred  to  is  the  doctrine 
of  some  Missouri  and  Mississippi  cases,  and 
perhaps  of  one  or  two  other  states, — that, 
when  a  trust  deed  to  secure  debts  confers  a 
power  of  sale  to  be  exercised  after  giving  a 
prescribed  notice,  the  notice  is  a  condition 
precedent  to  any  conveyance  of  the  legal  title 
by  the  trustee.  Ohnsburg  v.  Turner,  87  Mo. 
127;  Enochs  v.  Miller,  60  Miss.  19.  It  is 
familiar  to  this  court  that  such  is  not  the 
law  in  tftiis  state,  as  settled  by  Huckahee  v. 
BilUngsly,  16  Ala.  414,  60  Am.  Dec.  183, 
and  many  subsequent  analogous  cases. 
With  us  such  an  irregular  sale  is  voidable, 
and  the  ^uity  of  redemption,  without  re- 
gard to  the  statutory  right  of  redemption, 
will  continue  until  enforced  or  barred  by 
laches.  In  Robinson  v.  CahaXan,  91  Ala.  479, 
there  was  a  fatally  defective  execution  of  the 
power  of  sale  in  a  mortgage  on  account  of 
nonconformity  to  the  preocriibed  formalities 
as  to  notice,  etc.,  but  a  deed  was  made  to  the 
purchaser  by  tHe  mortgagee;  and  it  was  held 
that  this  dc^d,  although  not  a  foreclosure  of 
the  mortgage,  for  the  want  of  the  pre8crift>ed 
notice,  etc.,  passed  the  legal  title  of  the  mort- 
gagee to  the  purchaser,  and  on  that  deed  the 
purchaser  recovered,  in  an  action  of  eject- 
meot. 

The  rule  is  universal  tbat  upon  breach  of 
trust  by  a  trustee,  howsoever  manifested,  the 
cestui  que  trust  may  affirm  or  disaffirm  the 
breach  at  his  election.  For  instance,  no  one 
would  doubt  for  a  moment  the  equity  of  a 
bill  filed,  in  due  season,  by  a  cestui  que  trust 
against  the  trustee  who,  holding  the  legal 
title,  sold  and  conveyed  to  a  purchaser,  both 
of  whom  engaged  in  mieappropriating  the 
purchase  money,  and  against  sudi  purchaser, 
affirming  the  sale  and  conveyance,  and  elect- 
ing to  hold  the  trustee  and  purchaser  re- 
sponsible for  the  misappropriation,  and  to 
have  the  money  reclaimed,  and  the  same  laid 
out,  under  the  direction  of  the  court,  in 
other  property  upon  the  same  trusts,  secur- 
ing its  payment  into  court,  or  to  another 
trustee  appointed  by  tiie  court,  by  a  lien  on 
the  land  conveyed  to  the  purchaser.  Sup- 
pose a  demurrer  to  such  a  bill,  objecting  that 
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complainant  had  his  remedy  at  law,  in  that 
the  breach  of  the  trust  rendered  the  sale  and 
conveyance  to  the  purchaser  void  at  law,  and 
that  his  only  remedy  was  to  take  back  the 
land ;  what  would  be  the  ruling  upon  the  de- 
murrer? To  ask  the  question  is  to  answer 
it.  The  law  prescribes  no  fixed,  unalterable 
consequence  of  a  breach  of  trust,  committed 
in  the  disposition  of  a  trust  estate.  The 
remedies,  in  equity,  of  the  cestui  que  trust, 
are  various,  and  subject  to  his  election.  He 
may,  we  repeat,  affirm  the  breach,  submit  to 
the  conveyance,  and  elect  other  redress 
against  the  trustee  and  purchaser.  If  an  in- 
fant, the  court  may  elect  for  him.  The  re- 
maindermen in  this  cause  may  have  deemed 
the  sales  advantageous  to  them,  by  reason  of 
their  power  to  have  the  purchase  money 
brought  into  and  secured  by  the  court  of 
equity,  for  their  ultimate  enjoyment,  charg- 
ing t^e  payment  of  the  sum,  not  only  upon 
the  trustee  and  purchasers  personally,  but 
upon  the  lands  inequitably  disposed  of  by 
the  trustee.  To  determine  that  the  breach  of 
trust  is  of  itself  conclusive  of  the  invalidity 
of  the  sale  would  be  to  determine  that  the 
only  recourse  of  the  cestui  que  trust  is  to  re- 
claim the  land.  If  the  sale  and  conveyance 
are  to  be  treated  as  nullities,  then,  although 
the  lands  may  have  sold  for  a  large  price,  or 
may  have  enormously  diminisihed  in  value 
since  the  sale,  or,  being  valuable  principally 
for  their  improvements,  the  improvements 
may  have  been  destroyed  after  the  sale,  with- 
out fault  of  the  purchaser,  yet  the  benefits 
of  these  casualties  will  be  conferred  upon 
the  culpable  purchaser,  by  securing  him  ex- 
emption from  the  restoration  of  the  original 
agreed  purchase  money  to  its  legitimate 
channels  and  compelling  the  cestui  que  trust 
to  take  the  land  only,  in  its  denuded  or 
valueless  condition.  Of  course,  the  cestui 
que  trust  may,  by  his  bill,  elect  to  annul  the 
legal  conveyance,  and  reclaim  the  land,  in- 
stead of  other  redress.  These  elections  can- 
not, of  course,  be  made  in  a  court  of  law. 

Again,  were  we  to  hold  that  the  Wright 
and  Pierce  deeds  are  void,  because  of  the 
breaches  of  trust  apparent  upon  the  deedji 
themselves,  we  would  presuppose  that  the  re- 
citals of  payment  of  the  purchase  money  to 
Mrs.  Robinson,  in  the  one  case,  and  her  hus- 
band, in  the  other,  conclusively  establish,  aa 
matter  of  law,  beyond  all  issue,  investiga- 
tion, or  inquiry,  that  there  was  a  substantial 
misappropriation  -  of  the  purchase  money, 
amounting  to  a  breach  of  trust.  And  not 
only  this,  but  that  they  conclusively  estab- 
lieh,  as  matter  of  law,  beyond  all  issue,  in- 
vestigation, or  inquiry,  tliat  the  purchase 
money  took  the  direction  indicated  by  the  re- 
citals, without  any  act  of  omission  or  com- 
mission on  the  part  bf  the  remaindermen,  or 
either  of  them,  estopping  them,  in  equity,  to 
impeach  the  transactions.  Although  the 
purchasers  and  trustee  or  their  representa- 
tives may  stand  ready  and  able  to  aver  and 
prove  that  the  purchase  money  was  actual- 
ly, honestly,  and  judiciously  invested  in 
other  property  upon  the  same  trusts, — in 
slaves,  it  may  be,  who  were  lost  by  death  or 
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emancipation,  or  in  stocks  or  bonds  which 
went  into  the  hands  of  the  trustee^  or  even 
in  lande,  with  all  the  necessary  muniments 
of  title;  or  though  they  be  ready  and  able 
to  aver  and  prove  tliat  the  transactions  took 
the  shape  they  did,  by  the  express  consent 
and  request,  in  writing,  it  may  be,  of  all  the 
remaindermen, — ^yet  the  mere  circumstance 
that  the  deeds  recite  payment  of  the  money 
to  Mr.  and  Mrs.  Robinson  forever  precludes 
them;  forever  shuts  them  out  from  all  op- 
portunity to  explain  and  show  that  the  trust 
requirements  were,  in  fact,  honestly  and  ju- 
diciously carried  out,  or  that  the  wishes 
and  desires  of  the  remaindermen,  expressly 
made  known,  were  honestly  observed.  A 
practical  teat:  Suppose  the  remaindermien 
had,  within  a  reasonable  time  after  the  sales, 
filed  their  bill  to  redrees  the  breaches  of 
tru&t  indicated  by  the  recitals  in  question, 
electing  the  nature  of  relief  deemed  most 
advanfUgeous  to  them,  to  which  the  trustee 
and  purchasers  answered  or  pleaded  in  bar 
a  due  reinvestment,  such  as  we  have  above 
supposed,  or  an  act  of  clear  estoppel,  as  sup- 
posed; would  any  court  hold  that  such  an- 
swer or  plea,  established  by  proof,  would  not 
have  defeated  relief?  Most  assuredly  not. 
See  the  conaequences  of  such  a  rule:  It  will 
not  be  contended  that  a  deed  by  a  trustee, 
whose  recitals  show  a  breach  of  trust,  posses- 
ses any  other  or  ^eater  invalidity  Uian  one 
whose  recitals  show  due  conformity  to  the 
trust,  but  which,  upon  extrinsic  proof,  is 
shown  to  have  been  executed  in  breach  of  the 
trust,  participated  in  by  both  the  trustee  and 
purchaser.  The  only  difference  is  one  of  evi- 
dence. In  the  one  case  the  recitals  are  prima 
facie  evidence  of  the  breach,  casting  the  bur- 
den of  proof  upon  the  purchaser;  in  the 
other  they  are  prima  facie  evidence  of  con- 
formity to  the  trust,  casting  the  burden  of 
proof  upon  the  cestui  que  trust.  The  breach 
being  established,  in  either  case  its  effect  up- 
on the  deed  is  precisely  the  same.  What 
that  effect  is,  as  we  have  already  seen,  equi- 
ty opens  a  wide  door  to  the  injured  cestui  que 
trust  to  determine,  by  his  election.  He  can- 
not be  forced  to  treat  the  conveyance  as  void, 
and  take  the  land,  or  have  it  secured  for  him 
when  his  right,  in  possession,  accrues;  for 
to  do  BO  would  deprive  him  of  his  right  to 
elect  other  redress  which  might  secure  to  him 
much  larger  benefits.  If  the  deed  is  a  nulli- 
ty, the  purchaser  thereby  having  no  legal  or 
equitable  rights  under  it,  this  right  of  elec- 
tion of  the  cestui  que  trust  would,  as  we  have 
said,  be  excluded ;  for  a  party  cannot  ratify 
or  affirm  a  conveyance  absolutely  void,  con- 
ferring no  right,  legal  or  equitable,  and  elect 
to  take  other  rights,  as  growing  out  of  it, 
more  burdensome,  it  may  be,  to  the  opposite 
party.  It  would  require  a  new  contract  m 
such  a  case  to  confer  any  right  other  than 
the  right  to  reclaim  what  the  opposite  party 
may  have  acquired  possession  of  under  the 
void  deed,  together  with  such  damages  as 
might  be  legally  incident  to  such  wrongful 
possession.  To  state  another  practical  case : 
The  deed  recites  due  conformity  to  the  trust. 
A  bill  is  filed,  alleging  that  the  recitals  are 
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false;  that  the  purchase  money  was,  in  fact, 
paid  by  the  purchaser  to  the  life  tenant  and 
her  husband,  instead  of  to  the  trustee  who 
alone  was  authorized  to  receive  it;  and 
praying  for  such  lawful  redress  as  the  com- 
plainant, as  cestui  que  trust,  might  elect  and 
claim.  Thus,  upon  the  principle  that  a  deed 
is  void  because  of  the  breach  of  trust,  we 
would  have  a  bill  which  showed,  by  its  al- 
legations, that  the  deed  was  absolutely  void, 
from  its  inception;  and,  unless  the  bill  was 
so  framed  as  to  justify  a  decree  canceling 
the  deed  as  a  cloud  upon  the  complainant*s 
title,  it  would  go  out  of  court  for  want  of 
equity.  Again,  the  rights  of  the  parties  iii 
reference  to  the  verity  of  the  recitals  must 
be  correlative.  The  trustee  is  the  embodi- 
ment, so  to  speak,  of  the  cestuis  que  trust. 
Through  him,  they  are  parties  to  the  deed. 
They  are  separate  from  him,  and  can  assail 
his  acts  only  in  equity.  If  recitals  showing 
a  breach  are  conclusive,  as  a  corollary,  they 
are  conclusive  when  they  show  conformity; 
thus  excluding,  in  the  latter  case,  all  redress. 

A  purchaser  from  a  trustee,  in  contraven- 
tion of  the  trust,  in  no  sense  becomes  there- 
by an  express  trustee.  He  becomes  a  trust- 
ee, in  invitum,  by  construction  of  law.  He 
is  a  constructive  trustee.  He  holds  actually 
in  his  own  right,  and  in  hostility  to  the 
world ;  but  a  court  of  equity,  as  Judge  Story 
puts  it,  will  ''force  a  trust  upon  his  con- 
science,'' and  compel  him  to  perform  it  or 
answer  for  its  fruits.  2  Story,  Eq.  Jur.  § 
1267;  2  Washb.  Real  Prop.  ♦177,  9  21; 
Hill,  Trustees,  ♦144;  1  Perry,  Tr.  SI  217, 
241 ;  2  Pom.  Eq.  Jur.  §  1048 ;  Smyfh  v.  Oli- 
ver, 31  Ala.  39.  A  resulting  trust,  though  by 
no  means  an  express  one,  because  not  de- 
clared in  the  deed  out  oi  which  it  arises,  ap- 
proaches more  nearly  thereto,  in  that  it  rests 
upon  a  presumed  ixrtention;  from  which  re- 
sults the  rule  that  the  purchase  money 
must  have  been  paid  at  the  time  of  the  pur- 
chase, whereas  a  constructive  trust,  like  the 
present,  is  supported  by  no  such  presumption. 
It  is  entirely  in  invitum,  aJid  is  raised 
and  enforced  by  a  court  of  equity,  as  a  prin- 
ciple of  justice.  It  has  attached  to  it  none 
of  the  attributes  of  an  express  trust.  The 
purchaser  is  charged  for  breaking  up  the 
trust,  and  not  because  he  has  agreed  to  exe- 
cute it. 

In  view  of  these  considerations,  we  are 
compelled  to  hold  that  the  legal  title  parsed 
by  the  Welsh  deeds  to  Wright  and  Pierce, 
and  that  the  remedy  of  the  complainants  was 
alone  in  equity,  upon  bill  filed  in  due  season. 
It  follows  from  what  has  been  said  that  the 
counsel  for  the  complainants,  had  they  been 
in  season,  properly  conceived  their  remedy 
when  they  filed  the  bill  in  equity.  But  that 
bill  was  properly  dismissed  by  the  chancel- 
lor, and  the  dismissal  affirmed  by  this  court, 
because  of  the  great  staleness  of  the  demand 
sought  to  be  made  the  basis  of  relief.  The 
court  was  open  to  the  complainants  from 
1854,  in  one  case,  and  1858,  in  the  other,  to 
obtain  the  relief  they  may  have  been  entitled 
to,  or  ever  could  have  become  entitled  to, — 
the  identical  relief  (assuming  the  same  elec- 
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tion)  Bongbt  by  the  bill  in  this  case.  The 
fact  that,  by  th«  terms  of  the  Falconer  trust, 
the  complainftnts  could  have  had  no  posses- 
sory right  until  the  death  of  Mrs.  Robinson, 
who  was  the  life  tenant,  cannot  possibly  af- 
fect the  question.  It  is  unquestionably  true 
(for  it  is  the  settled  rule  ererywhere,  sav- 
ing what  shall  be  said  of  Woodstock  Iron  Co, 
V.  FuUenwider,  87  Ala.  584,  and  cases  fol- 
lowing it)  that  one  having  a  legal  title  en- 
titling him  to  a  possessory  action  upon  the 
falling  in  oif  a  precedent  particular  estate 
\s  not  affected  by  any  lapse  of  time,  howso- 
ever great,  until  the  particular  estate  falls 
in,  by  which  event  he  for  the  first  time  be- 
comes entitled  to  his  action.  There  can,  it 
would  seem,  upon  principle,  and  certainly  so 
by  the  great  weight  of  authority,  be  no  dis- 
seisin of  a  remainderman  having  the  legal 
title  in  remainder  in  himself.  xmOl  his  right 
of  possession  accrues;  for  until  then  he  is 
without  remedy  of  any  sort  against  any  tres- 
passer or  adverse  holder,  except  the  right  in 
equity  to  stay  waste  and  the  like.  But  here 
these  complainants  were  devested  of  all  title 
by  Welshes  execution  of  the  trust.  Their  es- 
tate was  gone.  Neither  the  death  of  Mr.4. 
Robinson  nor  any  other  event  would  or  could 
have  vested  in  them  any  estate  whatever 
growing  out  of  the  muniments  of  title.  If 
there  was,  in  the  execution  of  the  trust,  such 
a  breach  committed  by  Welsh  and  his  ven- 
dee as  is  alleged,  its  effect  was,  as  we  have 
shown,  to  create  in  the  complainants  an  in- 
dependent, substantive  cause  of  relief  for  be- 
ing made  whole  against  the  consequences  of 
the  breach,  to  be  worked  out  through  the 
court  of  chancery  according  to  such  recog- 
nized equitable  right  and  remedy  of  redress 
in  such  cases  as  the  complainants  might,  by 
their  bill,  elect.  Upon  establishing  the 
breach,  they  could  have  affirmed  the  sales, 
and  held  the  guilty  parties  to  a  proper  ac- 
counting therefor,  and  disposition  of  the  pur- 
<:hase  money;  or  they  could  have  disaffirmed 
the  sales,  and,  by  decree,  obtained  vacation  of 
the  conveyances,  and  restoration  of  the  es- 
tates in  the  land  to  the  status  and  condition 
in  which  the  Falconer  trust  deed  would  have 
left  them.  It  is,  then,  necessarily  true  (as- 
suming election  of  the  last-named  relief), 
that  the  only  right  in  respect  of  the  land 
which  the  complainants,  at  the  time  of 
Welsh's  execution  of  the  trust,  or  ever  after- 
wards, either  before  or  after  the  death  of 
Mrs.  Robinson,  could  have  asserted,  was  this 
right  to  sue  in  equity  to  obtain  an  estate, 
by  restoration,  by  decree,  of  the  original 
status.  This  done,  and  if  the  trust  still  re- 
mained unexecuted  at  the  death  of  Mrs.  Rob- 
inson, her  death  would  have  rendered  its  ex- 
ecution impossible.  There  would  have  been 
no  longer  necessity  for  retention  of  the  legal 
title  by  the  trustee,  and  the  legal  estate  in 
fee  would  have  vested  in  the  complainants, 
upon  which  they  could  then  have  maintained 
their  possessory  action,  either  by  petition  to 
the  chancery  court,  in  the  cause  where  their 
title  was  established,  to  be  let  into  posses- 
sion, or  by  real  actions  at  law,  as  they  might 
have  chosen;  and  no  lapse  of  time  (unless  ' 
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the  trustee  had  suffered  himself  to  be  dis- 
seised for  a  period  sufficient  to  bar  him, 
thereby  barring  all  cestuis  que  trust),  oc- 
curring during  the  life  of  Mrs.  Robinson, 
could  have  affected  their  right  of  recovery. 
These  possessory  rights,  it  is  manifest,  did 
not  and  could  not  come  into  existence  until, 
as  independent,  substantive  equities,  tliey 
should  be  sued  for  and  obtained  in  a  court 
of  equity;  and  that  remedy  was  open  imme- 
diately upon  the  commission  of  the  breach 
of  trust,  to  precisely  the  same  extent  and  ef- 
fect as  after  the  death  of  Mrs.  Robinson. 
A  perfect  bill  filed  before  her  death  would 
have  been  in  the  identical  words  of  one  filed 
after  that  event.  It  would  not  have  been 
even  necessary  to  ask,  in  the  bill,  for  a  writ 
of  possession ;  for  that  could  be  done  by  peti- 
tion to  the  chancellor  after  passing  the  de- 
cree establishing  the  complainanU'  e»tate 
and  right  of  possession,  suggesting  and  show- 
ing the  death  of  the  life  tenant.  The  suit  in 
equity  is,  for  the  purpose  of  acquiring  an  es- 
tate which  will  give  a  possessory  right,  en- 
forceable by  action  at  law,  at  the  time 
which,  by  the  effect  of  the  grants  as  they 
are  decreed  to  exist,  such  right  would  arise. 
The  power  of  the  chancellor,  upon  establish- 
ing this  estate,  on  petition,  to  put  the  com- 
plainants in  possession,  is  purely  auxiliary, 
incidental, — not  the  primary  purpose  of,  nor 
forming  a  part  of  the  equity  c^,  the  bill. 
The  question  of  when  or  on  what  contin- 
gency the  complainants  may  become  entitled 
to  possession  cannot  possibly  concern  the 
relief  sought  by  the  bill. 

Let  us  illustrate  by  a  perfectly  plain  case : 
One  having  (we  will  say)  a  vested  legal  es- 
tate in  remainder  in  lands,  dependent  upon 
a  precedent  life  estate,  is,  by  fraud  and  de- 
ceit, induced  to  sell  and  convey  his  estate  U> 
another,  pending  the  life  estate.  Here,  we 
observe,  his  estate  is,  by  his  deed,  entirely 
gone,— destroyed.  But  there  grows  out  of 
its  destruction,  by  reason  of  the  fraud,  a 
right  in  him,  at  his  election,  to  confirm  the 
fraud,  and  sue  for  damages,  in  the  equitable 
action  of  deceit,  or,  repudiating  the  trans- 
action, to  file  a  bill  in  chancery  for  rescis- 
sion and  restoraition  to  his  estate.  It  is 
manifest  that  the  remedy  chosen  is  open  to 
him  at  once,  without  regard  to  the  life  or 
death  of  the  life  tenant.  If  he  elects  the 
remedy  in  chancery,  his  object  is  to  get  back 
his  title.  It  matters  not  when  his  right  of 
possession  may  accrue,  for,  until  he  is  re- 
stored to  his  title  by  a  court  of  equity,  be 
can  never  have  a  right  or  action  of  possession 
at  law.  His  restoration  to  his  estate,  estab- 
lished by  decree  years  before  his  possessory 
period,  is  just  as  available  to  him,  for  all 
purposes,  as  if  so  established  after  that  pe- 
riod. The  question  of  the  time  or  event  of  the 
possessory  right  is  utterly  immaterial.  No 
one  would  contend  that  a  party  thus  alleged 
to  be  defrauded  could  lie  by  for  thirty  or 
forty  years,  either  before  or  after  the  life 
estate  falls  in,  and  then  file  a  bill  to  rescind 
his  conveyance  on  account  of  such  alleged 
fraud. 

The  briefs  on  file  contain  an  ample  colla- 
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tion  of  the  authorities  on  the  subject  we  are 
discussing.  Though  the  last  Alabama  case  on 
the  subject  (Lowery  v.  Dams,  8  So.  79), 
seems  to  commit  this  court  irrevocably  to 
the  much-criticised  and  doubtful,  if  not  plain- 
ly erroneous,  doctrine  of  Woodstock  Iron  Co. 
V.  Fullemoider,  87  Ala.  684,  yet  the  integrity 
of  that  decision  is  by  no  means  essential  to 
the  correctness  of  the  conclusion  declared  in 
tJiis  case.  There,  as  in  the  two  subsequent 
cases  which  followed  that  decision  (Lanaden 
y.  Bone,  00  Ala.  446,  and  Lowery  v.  Davis, 
8  So.  70),  the  attempted  sale  of  the  rever- 
sionary estate  was  absolutely  void.  The  le- 
gal title,  according  to  the  muniments,  con- 
tinued unbroken  in  the  reversioners  down  to, 
and  after,  the  death  of  the  life  tenant;  and 
yet,  because  (as  it  was  held),  the  void  deed, 
professing  to  convey  the  reversion,  cast  a 
doud  upon  the  reversioners'  title,  which 
they  could  have  gone  into  equity  to  remove, 
and  because  (as  was  held),  the  purohaee 
money  paid  by  the  purchaser  at  the  void  sale 
of  the  reversion  having  gone  into  the  hands 
of  the  personal  representative  of  the  deceased 
owner  of  the  lands  through  the  medium  o^  the 
void  sale,  and  by  him  applied  to  the  payment 
of  the  debts  of  such  deceased  owner,  an  equit- 
able estoppel  was  created  upon  the  reversion- 
ers, in  whom  the  legal  title  resided,  to  claim 
the  land  against  the  void  purchaser  without 
paying  back  the  purchase  money  (whether 
with  or  without  interest  .being  pretermitted 
by  the  decision),  it  became  the  duty  of  the 
reversioners,  within  twenty  years,  although 
they  held  Uie  legal  title,  with  no  power 
whatever  to  enforce  it  until  their  right  of 
possession  accrued  by  the  falling  in*  of  the 
life  estate,  to  file  their  bill  for  a  redemption, 
so  to  speak,  from  the  void  sale,  tendering 
to  the  purchaser  the  purchase  money,  and 
to  have  the  cloud  removed  frcMU  their  title; 
and  having  failed  so  to  sue  within  twenty 
years,  notwithstanding  the  continuance  of 
the  life  estate,  they  were  barred  to  assert 
their  title  after  the  life  estate  fell  in.  Here, 
in  the  case  before  us,  after  the  trustee  exe- 
cuted the  trust,  the  remaindermen  had  no  ti- 
tle and  no  possibility  of  becomin|r  invested 
with  one,  except  by  suing  in  equity,  to  ac- 
quire it,  based  upon  the  independent  cause 
of  relief  conferred  by  the  breach  of  trust. 
It  is  to  this  equitable  proceeding  to  acquire 
a  title  that  staleness  of  dentand  is  pleaded, 
and  to  disallow  the  defense  would  be  to  over- 
rule that  great  and  invaluable  principle  of 
equity  which  has  stood  for  centuries,  requir- 
ing the  suitor  to  be  diligent^  What  conceiv- 
able reason  can  there  be  for  exempting  a  per- 
son from  this  rule  of  diligence  who  sues  in 
equity  to  acquire  an  estate  in  remainder  or 
reversion,  any  more  than  one  suing  in  equity 
to  acquire  an  estate  in  possession?  His  de- 
cree, when  obtained,  establishes  perpetually 
his  title,  entitling  him  to  maintain. his  ac- 
tion for  possession  whenever  the  event  en- 
titling him  to  possession  transpires;  and  no 
lapse  of  time  after  recovery  of  the  decree, 
and  before  the  possessoiTy  right  accrues, 
could  affect  his  right  to  recover  possession 
upon  the  happening  of  the  latter  event.  The 
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harshness  and  injustice  of  a  contrary  rule 
would  work  untold  detriment  Here,  the 
complainants,  professing  no  right  but  that 
of  an  equity,  capable  at  any  time  within 
twenty  years  of  enforcement,  call  upon  the 
respondents  to  answer  and  make  proof,  if 
they  would  defend  themselves  against  that 
equity,  alleged  to  have  grown  out  of  trans- 
actions in  pais,  occurring  nearly  forty  years 
before.  • 

That  the  complainants'  right  to  file  their 
bill  at  any  time  after  the  commission  of  the 
alleged  breach  of  trust  was  perfect  cannot  be 
questioned.  A  case  strongly  illustrative 
(saying  nothing  of  our  own  decisions  cited 
upon  briefs),  is  tiiat  of  Wright  v.  Miller,  8 
^.  Y.  0,  59  Am.  Dec.  438.  There  a  trust 
deed  vested  an  equitable  estate  in  lands  in  re- 
maindermen. Tne  trustor  and  trustee  con- 
veyed, in  contravention  of  the  trust,  under 
decree  of  court  fraudulently  obtained.  The 
remaindermen  filed  their  bill,  pending  the 
life  estate,  to  have  the  fund  properly  re- 
stored and  reinvested  for  their  ultimate  use, 
when  their  right  in  possession  would  have 
accrued,  and  the  relief  was  granted.  We 
think  there  can  be  no  doubt  that  the  dismis- 
sal of  the  bill  was  supported  by  the  stnlcncss 
of  the  demand. 

The  Application  for  modification  of  our 
former  opinion  in  the  equity  case  is  rt ranted, 
so  as  to  conform  to  the  views  herein  ex- 
pressed. In  Each  of  the  law  cases  the  judg- 
ment  will  he  reversed,  and  the  cau.ie  remand- 
ed. 

Briokell,  Ch.  J.,  not  sitting. 

Ooleman,  J.,  dissenting: 

I  am  aware  that  any  further  discussion  of 
the  principles  involved  in  this  case  would 
not  change  the  result,  and  I  do  not  propose 
to  do  more  than  merely  to  state  mv  position, 
and  the  propositions  which  sustain  it. 

John  Falconer,  in  1847,  conveyed  the  lands 
in  fee  to  Thomas  Welsh,  in  trust  for  the 
sole  use  and  benefit  of  his  daughter,  Mary 
Jane  Robinson,  during  her  natural  life,  and 
at  her  death  to  complainants.  By  the  deed 
of  trust  the  trustee  was  given  the  power  to 
sell  and  convey  said  lands  on  request  of  Mary 
Jane  Robinson,  in  writing,  and  invest  the 
proceeds  of  the  sale  thereoi  in  property  "to 
be  held  subject  in  like  manner  to  the  same 
uses  and  trusts  hereinbefore  eta4;ed." 
Mary  Jane  Robinson,  the  life  tenant,  died  in 
1889.  Within  less  than  a  year  after  her 
death,  the  complainants,  both  by  suit  in 
ejectment  and  by  bill  in  chancery,  instituted 
proceedings  to  assert  their  rights  under  the 
deed  made  by  John  Falconer.  It  is  not  pre- 
tended that  any  conduct  or  word  of  theirs  has 
induced  action  on  the  part  of  the  defendlants, 
or  that  they  have  been  guilty  of  anything 
whioh  authorizes  the  application  of  the  doc- 
trine of  estoppel.  It  is  not  pretended  that 
the  defendants  are  entitled  to  protection  as 
innocent  purchasers.  Notwithstanding  thf 
provisions  of  the  deed  of  trust  for  their  bene- 
fit, and  that  no  principle  of  estoppel  arises, 
and  that  defendants  are  not  innocent  pur- 
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chasers,  and  that  plaintiffs  instituted  pro- 
ceedings witihin  a  year  after  the  termination 
of  the  life  estate  to  enforce  their  rights,  the 
decision  of  this  court  is  that  they  are  with- 
out remedy,  either  in  a  court  of  law  or  equi- 
ty. However  plausible  and  specipus  the  rea- 
soning, the  conclusion  reached  demonstrates 
its  unsoundness  and  injustice.  My  own 
opinion  is  that  the  deed  of  the  trustee  to 
defendants,  showing  upon  its  face  that  it 
was  not  made  in  accordance  with  the  power 


vested  in  the  trustee,  but  in  direct  violation 
of  that  power,  did  not  devest  the  estate  of 
tiie  remaindermen,  and  that  upon  the  falling 
in  of  the  life  estate,  under  toe  facts,  upon 
the  plainest  principles  of  justice,  they  were 
entitled  to  assert  and  recover  the  estate  g^ven 
to  them  by  the  conveyance  of  their  grand- 
father. The  authorities  are  numerous  alsfo 
which  sustain  this  view,  and  which  can  be 
found  in  the  briefs  of  counsel  representing 
the  plaintiffs. 
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A  statiitorr  exemption  of  mnalclpal 
corporation*  front  liability  for  de- 
fective condition  of  footwayv  except 
when  caused  by  the  city  or  Its  authorised 
agents  Is  not  anconstltutlonal.  even  If  that 
part  of  the  statute  which  attempts  to  Im- 
pose the  liability  therefor  on  abutting  owners 
is  invalid. 

(Pennetcilh  /..  diaaents.) 
(April  18,  1800.) 

ERROR  to  the  Superior  Court  for  New- 
castle County  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  injuries  caused  to  plain- 
tiffs by  defective  plates  covering  a  gutter 
across  a  footway  in  the  defendant  city. 
Reversed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Robert  G.  Ham&an  and  Horaee 
Greeley  Knowles  for  plaintiff  in  error. 

Mr.  Xdlbume  Chandlery  for  defendants 
in  error: 

The  proximate  cause  of  this  injury  to  Mrs. 
Ewing  was  the  neglect  of  the  city  to  provide 
a  safe  gutter  at  the  time  of  building  of  the 
houses,  and  to  keep  it  safe  up  to  the  time  of 
the  accident — a  matter  preceding  the  passage 
of  the  act  exempting  the  city  from  liahility. 

Campheil  v.  York,  172  Pfc.  205. 

The  ultimate  liabilily  in  damage  cases, 
such  as  the  £wing  case,  is  upon  the  author 
or  Gontinuer  of  the  nuisance. 

Dill.  Mun.  Corp.  3  1034. 

Where  a  municipality  permits  a  private 
citizen  to  build  a  sidewalk  in  front  of  his 
premises,  and  the  same  to  be  used  by  the  pub- 
lic, the  duty  devolves  upon  the  corporation 
to  see  that  it  is  kept  in  proper  repair. 

Graham  v.  Albert  Lea,  48  Minn.  206; 
Weare  v.  Fitchburg,  110  Mass.  337;  Sauls- 
hvry  V.  Ithaca,  94  N.  Y.  27,  46  Am.  Rep. 
122;  Aurora  v.  BHner,  100  Ind.  401;  Dill. 
Mun.  Corp.  3d  ed.  1024. 

Municipal  corporations  are  required  to 
keep  their  streets  and  sidewalks  in  proper  re- 

Nora. — As  to  the  personal  lleblUty  of  high- 
way  offloers,  see  fiots  to  Bates  v.  Homer  (Vt) 
22  li.  B.  A.  824. 
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pair  and  free  from  dangerous  obstructions, 
and  are  liable  for  injuries  resulting  from 
their  neglect  so  to  do. 

Conrad  v.  Ithaca,  16  N.  Y.  168 ;  Clifford  v. 
Dam,  81  N.  Y.  52;  Dill.  Mun.  Corp.  ed.  1, 
671;  Cooley,  Torts,  625,  626. 

Under  the  Roman  law,  the  corporation  was 
liable  for  torts,  the  obligation  aXterum  non 
kedare  resting  upon  it. 

Jones,  Neg.  §  14. 

A  municipal  corporation  was  always  liable 
for  torts  in  England. 

Jones,  Neg.  H  15-18;  Lynn  v.  Turnar 
(1774)  1  Cowp.  86;  Russ*ill  v.  Men  of  Devon, 
2  T.  R.  667. 

American  law  has  invariably  held  munici- 
pal corporations  liable  for  torts. 

Jones,  Neg.  §  19  A;  2  Dill.  Mun.  Corp.  § 
966,  p.  1179. 

An  ''unconstitutional  law*'  is  one  which 
violates  the  provisions  or  principles  of  the 
supreme  law  of  the  land,  or  of  that  Consti- 
tution by  which  the  particular  law-making 
body  is  governed. 

3  Am.  &  £ng.  Enc.  Low,  p.  671. 

A  statute  contrary  to  the  spirit  of  the  Con- 
stitution and  the  implications  necessarily 
drawn  from  it,  or  to  the  fundamentals  of 
justice  and  good  government,  or  to  thoe^e 
cardinal  principles  of  the  social  compact 
which  underlie  fill  legislation  and  enter  into 
the  framework  or  representative  government, 
may  be  pronounced  void  by  the  courts. 

Jones  V.  Wootten,  1  ftarr.  (Del.)  81; 
Beeson  v.  Beeson,  1  Harr.  (Del.)  469;  Re- 
gents of  the  University  v.  Williams,  9  Gill 
&  J.  3C6,  31  Am.  Dec.  72;  Welch  v.  Wads- 
worth,  30  Conn.  155,  79  Am.  Dec.  236;  Cald- 
er  V.  Bull,  3  Dall.  386,  1  L.  ed.  648 ;  Wilkin- 
son V.  Leland,  2  Pet.  657,  7  L.  ed.  553 ;  Peo- 
ple V.  Toynbee,  20  Barb.  218;  Taylor  v. 
Porter,  4  Hill,  145,  40  Am.  Dec.  274 ;  Ooshen 
V.  Stonington,  4  Conn.  209,  10  Am.  Dec.  121 ; 
Varick  v.  Smith,  6  Paige,  137,  28  Am.  Dec. 
417. 

In  all  jurisdictions  it  is  conceded  that  the 
courts  may  bring  every  legislative  enactment 
that  violates  the  great  principles  of  natural 
justice,  or  is  contrary  to  the  spirit  of  our 
republican  form  of  government  within  the 
14th  Amendment  to  the  United  States  Con- 
stitution. 

People  V.  Turner,  66  111.  280,  8  Am.  Rep. 
645;  Tiedeman,  Pol.  Power,  §  3,  pp.  10,  11; 
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East  Kingston  v.  Towle,  48  N.  H.  61,  97  Am. 
Dec.  676,  2  Am.  Rep.  171. 

The  expressions  ''due  process  of  law"  and 
"law  of  the  land"  were  intended  to  secure  an 
individual  from  th«  arbitrary  exercise  of  the 
powers  of  government,  unrestrained  by  the 
established  principles  of  private  rights  and 
distributive  justice. 

Bank  of  Columbia  v.  Okely,  4  Wheat.  244, 
4  L.  ed.  561;  Huttado  v.  Calif omia,  110  U. 
6.  516,  28  L.  ed.  232;  Denver  d  R.  O.  R,  Co. 
▼.  Outcalt,  2  Colo.  App.  305;  Wilkinson  v. 
Leland,  2  Pet  641,  7  L.  ed.  547 ;  Ordronaux, 
Constitutional  Legislation,  264,  266. 

The  statute  is  clearly  unconstitutional, 
because  it  imposes  upon  the  adjacent  land- 
owner an  absolute  liability,  irrespective  of 
negligence. 

Denver  d  R,  G.  R.  Co,  v.  Outcalt,  2  Colo. 
App.  395 ;  Jensen  v.  Union  P.  R.  Co,  6  Utah, 
263,  4  L.  R.  A.  724;  CateHl  v.  VnAon  P,  R. 
Co,  2  Idaho,  640;  Bielenherg  v.  Montana 
Union  R,  Co.  8  Mont.  271,  2  L.  R.  A.  813; 
Oregon  R,  d  Nov.  Co,  v.  Smalley,  I  Wash. 
206;  East  Kingston  v.  Towle,  48  N.  H.  67, 
97  Am.  Dec.  576,  2  Am.  Rep.  174;  Ohio  d 
M.  R.  Co.  V.  Lackey,  78  111.  65,  20  Am.  Rep. 
269;  Durbin  v.  Kingston  Coal  Co.  171  Pa. 
193,  29  L.  R.  A.  808;  San  Antonia  d  A.  P, 
R,  Co.  V.  Wilson  (Tex.  App.)  19  S.  W.  910; 
Anderton  v.  Miltcaukee,  82  Wis.  279,  16  L. 
R.  A.  830;  Cooley,  Const.  Law,  484,  485; 
Millett  V.  People,  117  111.  294,  57  Am.  Rep. 
869 ;  Sedgw.  Stat.  &  Const.  L.  138-146. 

The  adjacent  landowner  cannot  be  held 
liable  for  defects  in  the  sidewalk  over  which 
he  has  do  control. 

Rochester  v.  Campbell,  123  N.  Y.  405,  10 
L.  R.  A.  393;  Toutloff  v.  Qreen  Bay,  91  Wis. 
490;  Lau>  v.  Kingsley,  82  Hun,  76;  Chicago 
V.  O'Brien,  111  111.  632,  63  Am.  Rep.  640; 
Fulton  V.  Tucker,  3  Hun,  529;  Dill.  Mun. 
Corp.  §  1012;  Kirby  v.  Boylston  Market 
Asso.  14  Gray,  252,  74  Am.  Dec.  682;  Hart- 
ford V.  Talcott,  48  Conn.  625,  40  Am.  Rep. 
189;  Taylor  v.  Lake  81i^re  d  M.  S.  R,  Co.  45 
Mich.  74,  40  Am.  Rep.  467;  Jansen  v.  Atchi- 
son, 16  Kan.  358;  Keokuk  v.  Independent 
District,  63  Iowa,  352,  36  Am.  Rep.  226; 
Flynn  v.  Canton  Co.  40  Md.  312,  17  Am. 
Rep.  603. 

There  is  no  liability  on  the  landowner  at 
common  law. 

Cooper  V.  Waterloo,  88  Wis.  433. 

The  legislature  can  no  more  absolutely  re- 
lieve a  municipal  corporation  from  liability 
for  its  negligence  than  it  can  an  individual. 

Durkee  v.  Janesville,  28  Wis.  470,  9  Am. 
Rep.  500;  Del.  Const  art.  1,  S  9;  Cook  v. 
Gray,  2  Houst.  (Del.)  465,  81  Am.  Dec.  186; 
Cooley,  Const  Lim.  352,  353,  446. 

A  right  of  action  when  it  comes  into  ex- 
istence under  common-law  principles,  and  is 
not  given  by  the  statute  as  a  mere  penalty, 
or  without  equitable  basis,  is  as  much  prop- 
erty as  any  tangible  possession,  and  is  as 
much  within  the  rules  of  constitutional  pro- 
tection. 

Griffin  v.  Wiloow,  21  Ind.  370;  Dunlap  v. 
Toledo,  A.  A,  d  G.  T.  R,  Co.  60  Mich.  474: 
Johnson  v^  Jones,  44  111.  142,  02  Am.  Dec. 
45  L.  R.  A. 


159;  Power  v.  Harlow,  67  Mich.  Ill;  Hub- 
bard V.  Bra/inard,  35  Conn.  563;  Cooley, 
Const.  Lim.  445,  note. 

There  is  no  rule  or  principle  known  to 
our  system  under  which  private  property 
can  be  taken  from  one  person  and  transferred 
to  another'  for  the  benefit  of  such  other  per- 
son, whether  by  general  law  or  by  special 
enactment 

Cooley,  Const.  Lim.  437;  Foule  v.  Mann, 
63  Iowa,  42;  Ehlers  v.  Stoeckle,  37  Mich. 
261;  Holden  v.  Jomes,  11  Mass.  396,  6  Am. 
Dec.  174;  Picquet,  Appellant,  5  Pick.  65. 

Acts  exempting  municipalities  are  uncon- 
stitutional and  void. 

Noonan  v.  Stillwater,  33  Minn.  198,  53 
Am.  Rep.  23 ;  Hincks  v.  Milwaukee,  46  Wis. 
669,  32  Am.  Rep.  725;  Durkee  v.  Janesville, 
28  Wis.  470,  9  Ai^  Rep.  500;  Jones,  Neg.  S| 
87-89 ;  Hardy  v.  Brooklyn,  90  N.  Y.  435,  43 
Am.  Rep.  182;  Pitzpatriok  v.  Slocum,  89  N. 
Y.  365 ;  San  Mateo  County  v.  Southern  P.  R. 
Co.  13  Fed.  Rep.  145;  StuaH  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289;  Ulman  v.  Balti- 
more, 72  Md.  587,  11  L.  R.  A.  224. 

As  the  owner  of  land,  a  municipal  corpora- 
tion is  subject  to  the  same  liabilities  for  its 
n^ligent  care  thereof  as  an  individual. 

2  Dill.  Mun.  Cx)rp.  {§  985,  986;  1  Shearm. 
&  Redf.  N^.  J  285;  2  Thomp.  Neg.  658,  666, 
740;  Bailey  v.  Vew  York,  3  Hill,  531,  38  Am. 
Dec.  669,  on  appeal,  2  Denio,  433;  Jones, 
Neg.  §§  38,  39. 

Mr.  William  S.  Hilles,  also  for  defend- 
ants in  error: 

Apart  from  some  statute  plainly  imposing 
such  obligations,  there  is  no  obligation  on 
the  part  of  an  abutting  owner  to  repair  the 
sidewalk,  although  he  may  be  liable  to  be 
taxed  for  repairs  made  to  the  sidewalk  by 
the  municipality  or  by  its  direction. 

Eustace  v.  Johns,  3*8  Oal.  3;  Rockford  ▼. 
Hildebrand,  61  111.  155;  Hochester  v.  Camp- 
bell, 123  N.  Y.  406,  10  L.  R.  A.  393;  Keokuk 
V.  Independent  District,  53  Iowa,  352,  36  Am. 
Rep.  226;  Beach,  Pub.  Corp.  §  1490;  Jones, 
Neg.  of  Mun.  Corp.  §  89;  Dill.  Mun.  Corp. 
1012;  Law  V.  Kingsley,  82  Hun,  76;  Fulton 
V,  Tucker,  3  Hun,  629;  Chicago  v.  O'Brien, 
111  111.  532,  53  Am.  Rep.  640;  Kirby  v. 
Boylston  Market  Asso.  14  Gray,  249,  74  Am. 
Dec.  682;  Hartford  v.  Talcott,  48  Conn.  525, 
40  Am.  Rep.  189;  Taylor  v.  Lake  Shore  d  M. 
S.  R,  Co,  45  Mich.  74,  40  Am.  Rep.  467 ;  Jan- 
sen V.  Atchison,  10  Kan.  358;  Flynn  v.  Can- 
ton Go,  40  Md.  312,  17  Am.  Rep.  603. 

Under  the  charter  of  Wilmington,  there 
is  no  provision  whatever  to  charge  an  abut- 
ting owner  for  such  repairs  as  were,  by  the 
proof,  necessary  and  needed  to  this  gutter. 

Any  statute  imposing  a  special  burden  of 
this  character  must  be  strictly  oonatrued, 
and  not  made  to  comprehend  cases  not  fall- 
ing within  its  very  terms. 

Cooley,  Taxn.  276-609;  Beach,  Pub.  Corp. 
§§  1125-1137,  1)66. 

Where  by  statute,  or  ordinance,  an  abut- 
ting owner  has  been  obliged  to  remove  snow 
and  ice  from  his  pavement  under  penalty 
for  his  failure  to  do  so,  and  where  such 
abutting  owner  has  been  sought  to  be  made 
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liable  to  one  injured,  by  reason  of  the  failure 
of  such  owner  to  comply  with  the  statute  or 
oidin&nce,  it  has  been  invariably  held  in 
such  cases  that  the  owner  was  not  liable  to 
such  persons,  and  was  not  liable  over  to  Uie 
city  again^  whom  damages  had  been  orig- 
inally recovered. 

Fhjnn  v.  Canton  Co.  40  Md.  312,  17  Am. 
Pwep.  603;  Moore  ▼.  Oadsden,  93  N.  Y.  12; 
Hartford  v.  Talcoii,  48  Conn.  525,  40  Am. 
Rep.  189;  Roeheater  v.  Oamphell,  123  K.  Y. 
405,  10  L  ^.  A.  303 ;  Kirhy  v.  Boylsion  Mar- 
ket Aaao.  14  Gray,  249,  74  Am.  Dec.  682. 

Xhe  courts  of  this  state  have  power  to  de- 
clare  unconstitutional  a  law  not  in  direct 
conflict  with  the  language  of  the  Constitu- 
tion of  the  state  or  o?  the  United  States. 

Rice  V.  Foster,  4  Harr.  (Del.)  479;  Re- 
gents of  the  Univereity  v.  WilUams,  9  Gill 
k  J.  365,  31  Am.  Dec.  72;  Welch  v.  Wads- 
v:orih,  30  Conn.  155,  79  Am.  Dec.  236; 
Calder  v.  Bull,  3  Dall.  386,  1  L.  ed.  648; 
Wilkinson  v.  Leland,  2  Pet.  657,  7  L.  ed.553; 
People  V.  Toynhee,  20  Bait).  218;  Taylor  v. 
Porter,  4  Hill,  145,  40  Am.  Dec.  274;  Goshen 
v.  Stonington,  i  Conn.  209,  10  Am.  Dec.  121 ; 
Varick  v.  Bmith,  6  Paige,  137,  28  Am.  Dec. 
417 ;  Griffith  v.  Crawford  County  Oomrs,  20 
Ohio,  609;  Ross's  Case,  2  Pick.  169;  Bor^ 
ham's  Case,  8  Coke,  113. 

The  l^islature  can  nuuce  no  man  responsi- 
ble for  negligence  except  ''according  &  the 
usual  practice"  of  the  courts. 

Oregon  R.  d  Sav,  Co.  v.  Smalley,  I  Wash. 
206;  Bielenherg  v.  Montana  Union  R.  Co.  8 
Mont.  271,  2  L.  R.  A.  813;  Jensen  \.  Union 
P.  R.  Co.  6  Utah,  253,  4  L.  R.  A.  724;  Cate- 
ril  V.  Union  P.  R.  Co.  2  Idaho,  540;  Daores 
V.  Oregon  R.  d  Nov.  Co.  1  Wash.  525;  Zeig- 
ler  V.  South  d  North  Ala.  R.  Co.  58  Ala.  594 ; 
Memphis  d  C.  R.  Co.  v.  Lyon,  62  Ala.  71; 
Thompson  v.  Not  them  P.  R.  Co.  8  Mont  279; 
Denver  d  R.  G.  R.  Co.  v.  Outcalt,  2  Colo. 
A  pp.  395;  Birmit.ghafn  Mineral  R.  Co.  v. 
Parsons,  100  Ala.  662,  27  L.  R.  A.  263 ;  Den- 
ver d  R.  G.  R.  Co.  V.  Whcatley,  7  Colo.  App. 
284 ;  Ohio  d  M.  R.  Co.  v.  Lackey,  78  111.  55, 
20  Am.  Rep.  259. 

The  municipality  having  title  to  the  real 
estate  comprised  within  the  limits  of  Ninth 
street  is  equally  responsible  with  an  in- 
dividual for  injuries  occasioned  by  its  fail- 
ure to  use  proper  care  in  the  management  of 
its  property. 

Dill.  Mun.  Corp.  §|  66,  985,  986;  Cooley, 
Torto,  619,  620;  1  Shearm.  &  Redf.  Neg.  9 
285;  2  Thomp.  Neg.  658-666,  740;  Jones, 
Neg.  of  Mun.  Corp.  {§  38, 39, 149-158 ;  Pollock, 
Torts,  61,  52;  8arann€kh  v.  Cullins,  38  Ga. 
334,  95  Am.  Dec.  898;  Hannon  v.  8t.  Louis 
County,  62  Mo.  313;  Bailey  v.  New  York, 
3  Hill,  631,  38  Am.  Dec.  669,  on  appeal,  2 
Denio,  433;  Clark  v.  Peokham,  9  R.  I.  455; 
Pennoyer  v.  Saginaw,  8  Mieh.  534 ;  Cumber- 
land d  O.  Canal  Corp.  v.  Portland^  62  Me. 
504;  Diamond  State  Iron  Co.  v.  GHea,  7 
Houst.  (Del.)  566. 

The  legislature  may  ohan^,  limit,  or  con- 
trc4  the  form  of  action,  but  it  cannot  do  this 
tc  en<di  aa  extent  as  to  practically  relieve  the 
tortfeasor  from  all  responsibility  for  his  neg- 
ligence. 
45  L.  R.  A.  6 


Cooley,  Const.  Lim.  352,  853,  445. 

There  must  be  a  remedy  in  a  case  where 
one  is  injured  without  fault  of  his  own,  by  a 
defect  in  one  of  the  streets  or  approa<^es  to 
Uie  street^  either  against  the  city  or  some 
one  of  the  ofiicers. 

Noonan  v.  Stillwater,  38  Minn.  198,  53 
Am.  Rep.  23;  Hinoks  v.  Milwaukee,  47  Wis. 
559,  32  Am.  Rep.  725;  Durkee  v.  Janesville, 
28  Wis.  464,  9  Aul  Rep.  500 ;  Jones,  Neg.  | 
87 ;  Hardy  r.  Brooklyn,  W)  S.  Y.  435,  43  Am. 
Rep.  182;  Fitepatriok  v.  Blooum,  89  N.  Y. 
865;  San  Mateo  County  v.  Southern  P,  B. 
Co.  13  Fed.  Rep.  145;  Stuart  v.  Palmer,  74 
N.  Y.  183,  30  Am.  Rep.  289;  Ulman  v.  Bdlti- 
more,  72  Md.  587,  11  L.  R.  A.  224;  Eustace 
V.  Jahns,  38  Cal.  3;  Hartford  v.  Talcott,  48 
Conn.  525,  40  Am.  Rep.  189;  Elkhart  r. 
Wickwire,  87  Ind.  77;  Keokuk  v.  Independ- 
ent District,  53  Iowa,  352,  36  Am.  Rep.  226; 
Janson  r.  Atchison,  16  Kan.  858;  Flynn  v. 
Canton  Co.  40  Md.  312,  17  Am.  Rep.  608; 
Kirhy  v.  Boylston  Market  Asso.  14  Gray,  249, 
74  Am.  Dec.  682;  Taylor  v.  Lake  Shore  d  M. 
S.  R.  Co.  45  Mich.  74,  40  Am.  Rep.  457; 
Heeney  v.  Sprague,  11  R.  I.  466,  23  Am.  Rep. 
502;  Law  v.  Kingsley,  82  Hun,  76;  Wenat- 
lick  V.  MoCotter,  87  N.  Y.  122,  41  Am.  Rep. 
358;  ifoore  v.  Gadsden,  93  N.  Y.  16;  Roch- 
ester V.  Campbell,  123  N.  Y.  405,  10  L.  R.  A. 
393;  Bahhage  v.  Powers,  130  N.  Y.  281,  14 
L.  R.  A.  398;  Elliott,  Roads  &  Streets,  539; 
Dill.  Mun.  Corp.  1272,  1273. 

Spraanoe,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  against  the  may- 
or and  council  of  Wilmington  to  recover 
damages  for  injuries  sustained  by  Sidney  E. 
Ewing,  one  ol  the  plaintiffs,  on  the  18th  of 
Octol^r,  1894,  occasioned  by  defective  iron 
gutter  plates  covering  a  gutter  extending 
from  the  adjacent  property  to  the  curb, 
across  a  certain  footway  or  sidewalk  in  said 
city.  It  does  not  appear  by  whom  said  gut^ 
ter  plates  were  placei  in  said  sidewalk,  but 
they  had  been  tliere  more  than  twenty  years, 
and  had  been  broken  and  out  of  I'ep&ir  for  at 
least  a  year  before  the  accident.  The  action 
is  founded  upon  the  alleged  negligence  of  the 
dty  in  not  l^eeping  the  said  gutter  plates  and 
sidewalk  in  proper  repair,  and  in  suffering 
them  to  remain  in  an  unsafe  and  dangerous 
condition.  By  §  31  of  the  charter  of  the  dty, 
the  council  was  given  power  "to  ascertain 
and  fix  the  boundaries  of  streets,  ...  to 
repair  and  amend  the  same,  and  provide  for 
the  paving  thereof ;  ...  to  regulate  and 
fix  the  ascent  and  descent  of  all  streets; 
.  .  .  to  direct  the  paving  of  footways  and 
to  prescribe  the  width  thereof.  .  .  ." 
The  act  of  April  20,  1887  (18  Del.  Laws, 
352),  created  a  street  and  sewer  department, 
and  gave  to  it  "entire  jurisdiction  and  con- 
trol wiUiin  the  limits  of  said  city  of  the 
streets,  .  .  .  said  jurisdiction  and  con- 
trol to  extend  from  building  line  to  building 
line,  .  .  .  and  the  same  rights  and  pow- 
ers, and  .  .  .  the  same  authority  over 
the  said  streets,  .  .  ."  aa  were  thereto- 
fore '%eld  and   exercised  by  the  council." 
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The  city  charter  further  provided,  in  sub- 
stance, as  follows: 

"Sec.  119.  That,  upon  application  of  cer- 
tain freeholders  residing  or  holding  property 
on  any  street,  the  board  of  directors  of  the 
street  and  sewer  department  are  authorized, 
in  their  discretion,  to  require  the  street  com- 
missioners to  cause  the  footways  of  such 
street  to  be  paved  with  such  material  as  the 
case  may  require,  and  fix  the  curbstones 
agreeably  to  the  ground  plan  and  regul^ttions 
of  the  city.  Upon  the  completion  of  such 
paving  and  curbing,  the  same  are  to  be  meas- 
ured by  the  chief  engineer,  and  such  meas- 
urement transmitted  by  him  to  said  board; 
and  said  board  is  to  have  the  cost  and  ex- 
pense of  such  paving  and  curbing  assessed 
upon  the  owners  of  property  bordering  or 
fronting  on  the  street,  according  to  the  num- 
ber of  feet  in  the  street  line  of  such  property, 
and  such  assessment  is  to  be  entered  in  a  rec- 
ord book,  and  from  the  time  of  such  entry 
such  assessment  is  made  a  lien  upon  the 
lands  and  buildings  fronting  on  such  street. 
The  said  board  is  to  have  a  transcript  of  such 
recorded  assessment  transmitted  to  the  city 
auditor,  to  be  recorded  in  his  office.  The  said 
board  is  forthwith  to  present  to  each  owner 
or  person  having  charge  of  such  property  a 
bill  for  such  expense  so  assessed  to  such 
owner;  and,  in  default  of  payment  within 
sixty  days,  provieion  is  made  for  the  collec- 
tion of  the  same,  with  costs,  by  the  sale  of 
Buch  property. 

"Sec,  120.  The  owner  of  any  groimd  may 
pave  his,  her,  or  their  own  front  or  fronts, 
provided  it  be  completed  within  twenty  days 
from  the  day  of  fitting  the  curbstone,  and  no- 
tice  thereof  given  1^  such   owner.     .     .     . 

''Sec.  121.  The  street  and  sewer  depart- 
ment shall  have  full  power  and  authority  to 
compel  the  paving  and  repairing  of  footways 
between  the  curbstone  and  tihe  building  line, 
.  .  .  and  to  regulate  and  prescribe  tlie 
mode  of  paving  or  repairing  footways  and 
the  material  to  be  used  therein.  .  .  .  The 
street  and  sewer  department  may,  however, 
at  its  option,  pave  or  repair  any  footway  of 
the  city,  and  the  expense  of  paving  or  repair- 
ing the  same  shall  be  assessed  against  the 
premises  fronting  on  said  footways,  and  shall 
constitute  a  lien  against  such  premises.  The 
method  of  assessnoent  and  such  proceedings 
as  may  be  had  thereon,  shall  be  the  same,  as 
far  as  may  be,  as  now  provided  by  law  in  re- 
gard to  paving  and  curbing  footways  in  § 
110  of  this  act.  The  owner  of  any  premises 
fronting  upon  any  footways  shall  be  solely 
responsible  for  any  damage  that  may  result 
to  persons  or  property  by  reason  of  any  hole, 
excavation,  or  obstruction  in  or  upon  such 
footways,  or  from  any  defective  condition  of 
such  footways :  provided,  however,  that  such 
hole,  excavation,  or  obstruction  or  other  de- 
fective condition  of  the  footways  aforesaid 
is  not  caused  by  the  city  or  any  of  its  au- 
thorized agents. 

"Sec.  122.  Upon  the  completion  of  any 
paving  or  curbing  as  aforesaid,  the  chief  en- 
gineer of  the  surveying  department  shall  give 
to  the  owner  of  the  property  so  curbed  and 
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paved  a  certificate  that  it  has  been  done  ac- 
cording to  the  proper  ground  plan  and  regu- 
lation of  the  city.  .  .  .  And  no  owner  of 
property  to  whom  such  certificate  is  thus 
given  shall  be  liable  for  any  change  or  error 
of  regulation,  or  subsequent  curbing  or  pav- 
ing of  the  same  property  by  the  street  and 
sewer  department  in  consequence  of  such 
change  or  error,  but  the  same  shall  be  de- 
fray^ by  the  street  and  sewer  department." 

All  of  the  above-recited  provisions  were  in 
force  for  several  years  before  and  at  the  time 
of  the  accident  in  question,  and  are  believed 
to  be  all  of  the  statute  law  material  for  the 
consideration  of  this  case. 

The  defendant  zequested  the  court  below 
to  charge  the  jury  that,  "if  the  jury  believe 
that  the  defective  condition  of  said  sidewalk, 
if  said  sidewalk  wa^  defective,  was  not  caused 
by  the  city  or  any  of  its  authorized  agents, 
then  its  verdict  must  be  for  the  defendant." 
The  court  refused  said  request,  and  charged 
the  jury,  in  effect,  that  the  charter  having 
imposed  upon  the  city  the  duty  to  keep  the 
sidewalks  in  repair,  and  the  courts  having 
defined  that  duty,  and  the  liability  of  the  city 
arising  from  its  default  in  the  performance 
of  such  duty,  the  legislature  had  no  right  so 
to  amend  the  charter  as  to  exempt  the  city 
from  such  liability,  and  that  the  act  of  April 
24,  1889  (18  Del.  Laws,  p.  889),  being  the 
last  clause  of  §  121  of  the  amended  charter 
above  recited,  *'is,  as  far  as  this  case  is  con- 
cerned, unconstitutional  and  void,  and  pre- 
sents no  deiense  to  this  action."  To  this- 
charge,  and  refusal  to  charge  as  requested, 
the  defendant  excepted;  and  the  assignment 
of  errors  oovei's  these  and  other  points  in  the 
charge,  not  necessary  now  to  be  stated.  The 
jury  rendered  a  verdict  against  the  defend- 
ant, on  which  judgment  was  entered. 

In  the  case  of  Coyle  v.  Oray,  7  Houst. 
(Del.)  44,  the  court  of  errors  and  appeals 
settled  the  law  of  this  state  as  to  the  power 
of  the  legislature  over  municipal  corpora- 
tions. It  was  there  held  that  a  municipal 
corporation  is  "a  body  politic  and  corporate 
established  by  law  to  assist  in  the  civil  gov- 
ernment of  the  state  with  delegated  author- 
ity to  regulate  and  administer  the  local  or 
internal  affairs  of  a  city,  town,  or  district 
which  is  incorporated;  .  .  .  'that  such  a  cor- 
poration may  be  controlled  and  its  constitu- 
tion altered  and  amended  by  the  government 
in  such  manner  as  the  public  interest  may 
require.  Such  legislative  interferences  can- 
not be  said  to  impair  the  contract  by  which 
the  corporation  was  formed  because  there  is 
in  reality  but  one  party  to  it.'  There  is  in 
fact  no  contract,  in  any  just  sense  of  that 
word,  and  public  municipal  corporations  are 
not  founded  on  contracts.  .  .  .  The  may- 
or and  council  of  Wilmington  is  merely  an 
agency  instituted  by  the  state  for  the  pur- 
pose of  carrying  out  in  detail  the  objects  of 
government.  It  is  essentially  a  revocable 
agency.  It  has  no  vested  [interest  in]  any 
of  its  powers  or  franchises.  Its  charter 
.  .  .  is  in  no  sense  a  conl^act  with  the 
state.  It  is  subject  to  the  control  of  the 
legislature,  who  may  enlarge  or  diminish  its 
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teri'itorial  extent  or  its  functions,  and  may 
change  or  modify  its  internal  arrangement 
or  destroy  its  very  existence  at  discretion. 
.  .  .  The  legislature  can  devest  the  coun- 
cil of  any  and  every  power  and  authority  it 
possesses."  In  view  of  this  decision,  it  is 
difficult  to  see  how  the  question  of  the  con- 
sent of  the  city  to  the  amendment  of  April 
24,  1889,  oould  have  been  of  any  consequence; 
but  if  such  consent  was  material,  as  it  cer- 
tainly was  not>  it  may  be  fairly  inferred  from 
the  fact  that  this  amendment  is  incorporated 
in  the  cdiarter  as  contained  in  the  "Charter, 
Laws,  and  Ordinances  of  the  City  of  Wil- 
mington," published  by  order  of  the  council 
in  1893.  aivd  from  the  further  fact  that  this 
amendment  was  urged  and  relied  upon  by  the 
attorneys  of  the  city  as  its  principal  defense 
to  this  action. 

The  sole  question  necessary  now  to  be  con- 
sidered is  whether  that  part  of  the  said 
amendment  which  purports  to  relieve  the  city 
from  liability  for  damages  resulting  from  the 
defective  condition  of  footways,  except  such 
as  are  caused  by  the  city  or  any  of  its  au- 
thorized agents,  is  unconstitutional  and  yoid. 
For  the  purpose  of  this  inquiry,  we  may  pre- 
sume that  the  injury  in  this  case  was  not,  in 
the  sense  of  the  statute,  caused  by  the  city  or 
any  of  its  authorized  agents.  Many  of  the 
cases  cited  in  the  argument  were  upon  the 
construction  of  statutes  imposing  certain  du- 
ties upon  municipal  corporations  in  respect 
to  streets  and  sidewalks,  without  expressly 
declaring  the  liability  or  nonliability  of  the 
corporation  in  case  of  default  in  the  perform- 
ance of  such  duties.  The  liability  of  a  mu- 
nicipal corporation  for  injuries  resulting 
from  defective  streets  and  sidewalks  is  either 
an  express  statutory  liability  or  an  implied 
liability.  In  general,  hut  not  uniformly,  it 
has  been  held  that,  where  the  duty  of  control 
over  the  streets  is  imposed  upon  a  municipal 
corporation,  there  is  an  imiplied  liability,  aris- 
ing from  default  in  the  performance  of  such 
duty.  Such  has  been  the  construction  given 
by  the  courts  of  this  state  to  the  charter  of 
the  city  of  Wilmington  as  it  existed  prior  to 
the  amendment  of  April  24,  1889;  but  these 
cases  dealt  only  with  the  implied  liability  of 
the  city  under  a  charter  which  imposed  upon 
it  certain  duties,  and  was  silent  as  to  its  lia- 
bility. Robinson  v.  Wilmington,  8  Houst. 
(Del.)  409;  Anderson  v.  Wilmington,  8 
Houst.  (Del.)  516.  The  charter,  as  it  now  is, 
and  was  at  the  time  of  the  alleged  injury  in 
this  case,  is  express  as  to  the  circumstances 
under  which  the  city  shall  and  shall  not  be 
liable.  "If,"  as  is  said  in  Shearm.  &  Redf. 
Xeg.  %  124,  "the  statute,  either  expressly  or 
by  necessary  intendment,  enacts  that  the  cor- 
poration shall  not  be  subject  to  liability, 
there  is  the  end  of  the  matter." 

The  power  to  alter,  modify,  or  take  away 
the  liability  of  municipal  corporations  for 
injuries  sustained  from  defective  streets  and 
sidewalks  has  been  frequently  exercised  by 
state  legislatures,  and  bustained  by  the 
courts. 

In  Watson  v.  Tripp,  11  R.  I.  98,  23  Am. 
Rep.  420,  it  was  held  that  it  was  the  duty  of 
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the  city  to  keep  its  highways  in  safe  condi- 
tion, and  thait  the  city  could  not  devest  itself 
of  its  capacity  to  discharge  that  duty,  either 
by  contract  or  ordinance,  unless  authorized 
by  statute  so  to  do. 

O'Harra  v.  Portland,  3  Or.  525,  was  an 
action  against  the  city  for  injuries  to  the 
plaintiff  occasioned  by  a  defect  in  a  sidewalk 
which  it  was  the  duty  of  the  city  to  keep  in 
good  order.  The  amended  charter  of  the  city 
provided  that  "the  city  of  Portland  is  not  lia- 
ble to  anyone  for  any  injury  to  the  per- 
son .  .  .  growing  out  of  the  condi- 
tion of  any  streets."  It  was  contended 
that  this  provision  was  unconstitutional 
and  void.  The  court  sustained  the  con- 
stitutionality of  the  pix>vision  and  held 
that  the  city  wias  not  liable  to  the  plain- 
tiff. Rankin  v.  Buckman,  9  Or.  253,  was  an 
action  against  certain  officers  of  the  city  ot 
East  Portland  for  injuries  resulting  from  the 
alleged  negligence  of  the  defendants  in  not 
repairing  a  bridge.  The  charter  of  the  city 
exempted  the  city  from  liability  from  acci- 
dents occasioned  by  the  defective  condition 
of  streets,  etc.,  and  made  the  officers  liable 
by  whose  wilful  act  or  gross  negligence  the 
accident  is  causled.  The  court  approved  of 
the  decision  in  0*Harra  v.  Portland,  exempt- 
ing the  city  from  liability,  and  sustained 
the  provisions  of  the  charter  making  the 
negligent  officers  liable.  Templeton  v.  Linn 
County,  22  Or.  313,  15  L.  R.  A.  730,  was  an 
action  against  a  county  for  an  injury  result- 
ing from  a  defective  highway.  Held,  that  at 
common  law  a  county  was  not  liable  in  such 
case;  that,  the  statute  making  the  county  li- 
able in  such  case  having  been  repealed  before 
the  accident,  this  action  could  not  be  main- 
tained. The  cases  of  O'Marra  v.  Portland 
and  Rankin  v.  Buckman,  were  approved,  and 
the  court  says:  "If  the  legislature  can  con- 
stitutionally take  away  both  the  common- 
law  and  statutory  right  of  action  against  a 
municipal  corporation  for  an  injury  received 
from  a  defective  highway,  it  certainly  can 
withdraw  the  statutory  remedy  against  a 
county." 

In  Nichols  v.  Minneapolis,  30  Minn.  545, 
provisione  of  the  charter  of  the  city,  that  no 
action  should  be  maintained  against  the  city 
on  account  of  injuries  from  defective  condi- 
tion of  any  street,  sidewalk,  etc.,  unless  such 
action  be  commenced  within  one  year,  nor 
unless  notice  be  given  within  thirty  da}'S 
stating  the  place  and  time  of  the  injuries, 
and  the  intention  to  claim  damages  of  the 
city,  were  held  to  be  constitutional.  In  ref- 
erence to  municipal  corporations  the  court 
says:  "Such  corporations  are  creatures  of 
the  statute,  and  have  such  powei's,  duties, 
and  obligations  as  the  statute  gives  or  im- 
poses. The  legislature  is  presumed  to  regu- 
late these  as  in  its  opinion  the  needs  and  in- 
terests of  the  people  within  the  prescribed 
territoiy  require.  In  respect  to  liability  for 
injuries  by  reason  of  defects  in  streets,  the 
legislature  may  impose  it  on  the  corporafion 
or  not,  as  it  deems  most  expedient;  and  it 
may  prescribe  the  extent  to  which,  or  the 
conditions  on  which,  it  shall  be  liable,  and 
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the  conditions  on  which  the  liability  riiall  be 
enforced." 

In  Van  Vranken  v.  Schenectady ,  31  Hun, 
516,  the  provisions  of  the  charter  of  the  city, 
that  the  city  should  not  be  liable  for  injuries 
sustained  by  d^ective  sidewalks  unless  act- 
ual notice  of  the  defect  be  given  to  the  coun- 
cil or  superintendent  of  sSreeta  twenty-four 
hours  before  the  injury,  and  that  claims  for 
injuries   should  be  presented  within  three 
months,  and  actions  brought  within  one  year, 
were  held  to  be  constitutional.    In  McNally 
▼.  Oohoes,  53  Hun,  202,  a  provision  of  the 
city  charter,  that  the  city  should  not  be  liable 
in  damages  for  injuries  occasioned  by  a  street 
or  8ide\valk  being  out  of  repair,  unless  actual 
notice  of  the  defect  be  given  to  the  counoil  or 
superintendent  of  streets  twenty-four  hours 
before  the  injury,  was  held  to  be  valid,  and 
that  witliout  such  actual  notice  there  could 
be  no  recovery.     Oray  v.  Brooklyn,  50  Barb. 
365,  was  an  action  against  the  city  of  Brodc- 
lyn  for  injuries  sustained  by  reason  of  a 
street  being  out  of  repair.    The  oharter  pro- 
vided that  the  city  sliould  not  be  liable  in 
damages  for  the  nonfeasance  or  misfeasance 
of  the  common  council,  or  any  officer  of  the 
city  or  appointee  of  the  council,  of  any  duty 
imposed  on  them,  or  any  of  them,   by   the 
statute,  hut  thait  the  remedy  should  be  by 
mandamus,  or  otJier  proceedings  to  compel 
the  performance  of  duty,  or  action  against 
the  members  of  council  or  officer.  Held,  that 
this  statute  was  a  defense  to  the  city.    The 
court  says:     "I  am  unaJ>le  to  see  why  the 
same  legislature  may  not  create  a  city  and 
limit  its  liability.  The  power  is  constantly 
exercised."  On  appeal  the  decision  below  was 
affirmed.    2  Abb.  App.  Dec.  267.    Fitzpat- 
risk  V.  Slocum,  89  N.  i.  358,  was  an  action, 
under   the   above-recited   provisions   of   the 
charter  of  the  city  ol  Brooklyn,  against  cer- 
tain officers  of  the  city,  to  recover  damages 
for  injuries  by  reason  of  the  negligent  opera- 
tion of  a  bridge.    The  court  held  that  the  in- 
jury was  not  caused  by  the  act  or  neglect  of 
the  defendant  officers;  that  the  said  provi- 
sions did  not  exempt  the  city  from  liability  to 
discharge  a  duty  resting  on  it  which  it  has 
not  devolved  uf>on  one  of  its  officers.    The 
court  says,  however,  that  "the  views  here 
expressed  are  not  in  conflict  with  anything 
decided  in  the  case  of  Oray  v.  Brooklyn." 
Hardy  v.  Brooklyn,  90  N.  Y.  435,  43  Am. 
Kep.  182,  is  to  the  same  effect.     In  Bieling 
V.  Brooklyn,  120  N.  Y.  108,  the  right  of  the 
legislature  to  exempt  the  city  from  liability 
in  certain  cases  specified  in  the  charter,  as 
before  set  forth,  was  distinctly  recognized. 
The  court  says  that  the  city  is  liable,  ''ex- 
cept  so   far   as   qualified  by   the   statute; 

.  .  .  that,  to  relieve  itself  from  such  re- 
sponsibility  it  must  be  made  to  appear  that 
the    cause    of    the    injury  complained    of 

.  .  .  is  within  the  provision  of  the  stat- 
ute exempting  the  city  from  liability.  That 
defense  was  not,  by  the  evidence  in  the  pres- 
ent case,  established." 

In  Parsons  v.  San  Fr<incisco,  23  Cal.  463,  a 
statute  exempting  the  city  of  San  Francisco 
from  liability  for  injuries  occasioned  by  a 
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street  being  out  of  repair,  and  providing 
that^  if  the  defect  has  existed  for  twenty-four 
hours,  the  persons  on  whom  the  law  may  have 
imposed  the  obligation  to  repair,  and  the 
officers  through  whose  negligence  such  de- 
fect remained,  should  be  liable  to  the  party 
injured,  was  held  to  be  constitutional.  In 
Eustace  v.  Jahna,  38  Cal.  3,  while  holding 
thaty  under  the  charter  of  the  city  of  San 
Francisco,  it  was  the  duty  of  the  city  to  keep 
the  streets  in  repair,  and  that  it  was  not  the 
duty  of  adjacent  owners  so  to  do,  the  court 
recognized  the  validity  of  the  provisions  of 
the  charter  exempting  the  city  from  liability 
for  injuries  from  defective  streets,  and  trans- 
ferring such  liability  to  the  individual  offi- 
cers and  agents  of  the  city  whose  personal 
neglect  or  malfeasance  occasioned  the  injury. 

In  Eincks  v.  Milwaukee,  46  Wis.  559,  32 
Am.  Rep.  735,  it  was  held  Uiat  the  provi- 
sions of  the  charter  exempting  the  city  from 
liability  for  injuries  occasioned  by  the  condi- 
tion of  the  streets  or  sidewalks,  imder  cer- 
tain circumstances,  were  invalid,  as  graatinff 
to  the  city  a  special  immunity,  not  enjoyed 
by  other  like  corporations,  contrary  to  "the 
principles  of  constitutional  law,"  and  in  vio- 
lation of  9  0  of  article  1  of  the  Constitution 
of  Wisconsin,  that,  "every  person  is  entitled 
to  a  certain  remedy  in  the  laws  for  all  in- 
juries or  wrongs  which  he  may  receive  in  his 
person,  property,  or  character."  We  make 
no  criticism  upon  this  application  of  the 
state  Constitution,  but  we  know  of  no  "prin- 
ciples of  constitutional  law"  which  prohibit 
the  legislature  from  granting  to  a  city  spe- 
cial privileges  and  immunities  not  enjoyed 
by  all  other  cities. 

The  theory  of  the  defense  is  that,  in  order 
to  hold  valid  liie  provision  of  the  charter  ex- 
empting the  city  from  liability,  it  must  be 
shown  that  there  is  provided  a  valid  remedy 
against  the  owners  of  the  adjacent  property. 
While  t^e  maxim  "that  where  there  is  a 
wrong  there  is  a  remedy"  is,  in  general,  true, 
it  is  subject  to  qualifications  and  exceptions. 
It  is  well  settled  that  an  action  of  tort  for 
injuries  from  defective  highways  will  not  lie 
aeainst  a  county,  in  the  absence  of  a  statute 
giving  such  action.  Carter  v.  Wilds,  8 
Houst.  (Del.)  14;  HUl  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  332;  Templeton  v.  Linn 
County,  22  Or.  313,  15  L.  R.  A.  730.  Nor 
could  such  an  action  against  the  state  be 
maintained.  The  legislature  had  the  right 
to  impose  on  the  abutting  owner  the  duty  of 
repairing  the  footways  in  front  of  his  prop- 
erty, and,  considering  all  of  the  above-re- 
cited provisions  of  the  charter  together,  it  is 
by  no  means  certain  that  tliey  have  not  done 
so;  and,  beyond  doubt,  the  amendment  of 
April  24,  1889,  purports  to  make  such  owner 
liable  for  damages  resulting  from  the  defect- 
ive condition  of  such  footways  not  caused  by 
the  city  or  its  agents.  We  do  not,  however, 
consider  it  necessary  in  this  case  to  deter- 
mine whether  the  legislature  has  imposed 
upon  property  owners  the  duty  of  repairing 
the  adjacent  footways,  or  whether  that  part 
of  the  said  amendment  which  purports  to 
make  such  owners  responsible  for  damages 
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resulting  from  the  defective  condition  of 
such  footways  is  constitutional.  It  will  be 
time  enough  to  consider  these  questions  when 
thej  arise  in  an  action  in  which  they  are 
material.  The  plaintiffs  have  no  vested 
right  to  sue  ihe  city  in  this  action.  Such 
liability  as  is  now  sou^nt  to  be  enforced 
never  arises  from  any  implied  contract  be- 
tween the  city  and  the  person  injured,  but, 
in  the  absence  of  statutory  exemption,  it  is 
implied  by  law  from  the  duty  imposed  by 
law  upon  the  city.  Before  the  happening  of 
the  accident  in  question,  the  city  was  relieved 
of  such  implied  liability  by  the  express  terms 
of  the  amendment  of  April  24,  1880,  if  such 
amendment  is  constitutional.  We  know  of 
no  provision  of  the  Constitution  of  this  state 
or  of  the  United  States  which  this  amend- 
ment violates.  There  is  great  danger  in  de- 
claring a  law  unconstitutional  because  of  its 
supposed  conflict  with  some  vague  principle 
of  constitutional  law.  In  such  cases  courts 
are  in  danger  of  substituting  their  idea  of 
what  the  law  should  be  for  their  judgment 
of  what  the  law  is.  Caution  should  be  ex- 
ercised in  declaring  an  act  of  the  legislature 
unconstitutional  and  the  presumptions  are 
in  favor  of  its  validity.  If,  after  due  con- 
sideration, a  reasonable  doubt  remains,  it 
should  be  solved  in  favor  of  the  act;  and  it 
should  not  be  declared  unconstitutional  un- 
less it  be  so,  cleoi'ly  and  manifestly.  Cooley, 
Const.  Lim-  pp.  218,  219.  The  great  burden 
imposed  upon  municipal  corporations  by 
their  unrestricrted  liability  for  mjuries  occa- 
sioned by  defective  streets  and  sidewalks  has 
doubtless  been  ihe  cause  of  the  frequent 
modification  or  removal  of  such  liability. 
The  relief  of  the  city^  from  this  unrestricted 
liability  was  obviously  the  main  purpose  and 
design  of  the  legislature  in  enacting  this 
amendment^  and  this  main  purpose  and  de- 
sign should  not  be  defeated,  even  if  the  pro- 
vision making  the  adjacent  owners  liable  in 
certain  cases  idhouid  for  any  cause  fail  to  be 
effective.  "If  a  statute  attempts  to  accom- 
plish two  or  more  objects,  and  is  void  as  to 
one,  it  may  still  be  in  every  respect  complete 
and  valid  as  to  the  other."  Cooley,  Const. 
Lim.  pp.  178-131,  211.  From  considerations 
of  public  policy,  as  to  the  sufficiency  of 
which  we  have  no  right  to  determine,  the 
legislature  has,  by  an  amendment  of  the 
charter  of  the  city  of  Wilmington,  limited 
the  liability  of  the  city  to  cases  of  defective 
condition  of  footways  "caused  by  the  city  or 
any  of  its  authorized  agents,"  &nd.  we  hold 
that  the  said  limitation  was  within  the  pow- 
er of  the  legislature;  that  the  said  amend- 
ment»  so  far  as  iliis  case  Is  concerned,  is  con- 
stitutional and  valid ;  and  that  the  court  be- 
low erred  in  its  charge  to  the  jury,  and  in  its 
refusal  to  charge,  as  stated  above.  The 
judgment  heloto  is  reversed. 

PeanewUl,  J.,  dissenting: 

I  regret  very  much  that  I  cannot  agree 
with  the  majority  of  the  court  in  the  conclu- 
sion they  have  reached  in  this  case.  While 
I  have  not  considered  it  necessary  to  prepare 
any  extended  dissenting  opinion,  or  give  at 
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much  length  the  reasons  which  have  led  me 
to  a  different  conclusion,  I  nevertheless  deem 
it  proper  to  briefly  state  the  position  I  have 
taken,  and  wherein  I  feel  iMOund  to  differ 
from  the  majority  of  the  court. 

I  am  not  prepared  to  say  that  it  is  not 
competent  for  the  legislature  to  relieve  the 
mimicipality  from  liability  for  injuries 
caused  by  defective  footways  without  placing 
the  liability  elsewhere;  and,  while  express- 
ing no  opinion  on  that  question,  yet  I  think 
it  will  be  found  upon  examination  that  in 
almost  every  case,  if  not  in  every  case,  in 
which  a  city  has  been  so  relieved  of  such  com- 
mon-law liability,  it  has  been  imposed  upon 
certain  officers  of  the  city,  or  other  persons 
whose  duty  it  was  to  repair  such  footways. 
And  the  provision,  found  in  so  many  statutes, 
which  exempts  the  city  from  liability  unless 
oeirtain  notice  is  given,  or  claim  is  made,  or 
suit  is  brought  within  a  certain  time,  and 
which  has  been  quite  uniformly  held  to  be 
constitutional,  cannot  be  regarded  as  sus- 
taining the  validity  of  a  statute  which  re- 
lieves the  city  from  liability,  because  such  a 
provision  does  not  attempt  to  take  away  the 
remedy  for  such  injuries,  but  only  to  regu- 
late its  use.  This  the  legislature  unques- 
tionably has  the  right  to  do.  But  the  stat- 
ute in  question,  and  which  this  court  is  called 
upon  to  consider  and  construe,  seeks  not  only 
to  relieve  the  city,  but  also  to  impose  on  the 
owner  of  the  premises  fronting  upon  the 
footways  the  liability  for  all  injuries  caused 
by  defects  in  such  footways,  provided  the 
same  are  not  caused  by  the  city  or  its  au- 
thorized agents.  It  becomes  necessary,  there- 
fore, to  inquire  whether  the  statute  is  consti- 
tutional and  valid  in  so  far  as  it  under- 
takes to  impose  such  liability  upon  such  own- 
er, and,  if  it  be  not  constitutional  and  valid 
in  that  particular,  whether  it  can  be  held 
to  be  constitutional  in  so  far  as  it  seeks  to 
relieve  the  city. 

I  am  clearly  of  the  opinion  that  at  the 
time  of  the  passage  of  this  statute  there  was 
no  duty  resting  U£>on  the  owner  of  the  prem- 
ises to  repair  the  footways,  but  that  such 
duty  rested  primarily  and  absolutely  upon 
the  city,  which  had  not  only  the  power  to 
make  the  repairs,  but  was  possessed  with 
complete  supervision  and  control  over  the 
footways,  and  had  all  the  means  (by  taxa^ 
tion,  assse»sment,  and  otherwise) ,  to  perform 
such  duty.  It  is  true  that  the  owner  might 
make  such  repairs,  but  it  was  'discretionary, 
and  not  mandatory,  and  necessarily  under 
the  supervision  and  control  of  the  munici- 
pality. Such  owner  was  without  the  means 
and  power  possessed  by  the  city  in  that  be- 
half. It  therefore  not  being  the  duty  of 
such  owner  to  repair  the  footways,  it  neces- 
sarily follows  that  it  was  not  within  the 
power  of  the  legislature  to  impose  upon  him 
a  liability  to  third  persons .  for  injuries 
caused  by  the  defective  condition  of  such  foot- 
ways: for  it  is  most  elementary  that  such 
liability  cannot  be  imposed  where  there  is. 
no  negligence  and  there  can  be  no  negligence 
in  this  sense  when  there  is  no  obligation  or 
duty.     A  statute  which  seeks  to  create  a  lia- 
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bility  irrespective  of  negligence  has  been 
quite  universally  held  to  be  invalid  upon 
constitutional  grounds,  as  well  as  repugnant 
to  sound  reason.  But  it  is  earnestly  con- 
tended that,  even  though  the  duty  to  repair 
did  not  rest  upon  the  owner  prior  to  the 
passage  of  the  act  which  we  are  considering, 
yet  it  was  placed  upon  him  by  this  act  whidi 
imposed  the  liability.  It  is  urged  that  such 
duty  was  created  or  arose  in  some  way  by 
implication;  that  is,  when  the  legislature  de- 
clared by  tliis  statute  that  the  owner  should 
be  liable,  it  mubt  have  necessarily  followed 
that  the  same  statute  raised  the  duty,  be- 
cause there  could  not  be  any  liability  in  the 
absence  of  a  duty.  But  such  "a  process  of 
reasoning,  I  submit,  is  simply  begging  the 
question,  and  is,  iti  effect,  equivalent  to  say- 
ing that  there  must  have  been  a  duty,  other- 
wise the  enactment  could  not  be  constitution- 
al. And,  besides,  if  the  act  that  imposed  the 
liability  also  necessarily  created  the  duty, 
then  there  would  be  no  meaning  in  the  ex- 
pression, which  is  axiomatic,  "There  can  be 
no  liability  when  there  is  no  duty,"  because 
the  liability  would  always  carry  with  it  the 
duty. 

Believing  that  the  statute  is  unconstitu- 
tional in  so  far  as  it  attempts  to  impose  the 
liability  on  the  owner  of  the  premises,  it  re- 
mains only  to  inquire  whether  it  can  be  held 
to  be  constitutional  in  ao  far  as  it  would  ex- 
empt the  city  from  liabdlity;  assuming  that 
it  is  competent  for  the  legislature  to  so  ex- 
empt the  city,  and  that  a  statute  having  that 
for  its  sole  purpose  would  be  constitutional. 
Is  the  statute,  in  so  far  as  it  would  relieve 
the  city,  so  separable  from,  and  independent 
of,  that  part  which  seeks  to  impose  the  liabil- 
ity on  the  owner,  that  the  former  can  be  held 
to  be  valid,  even  though  the  latter  be  un- 
constitutional ?  In  this  connection  it  is 
needful  to  keep  clearly  in  mind  the  very  lan- 
guage of  the  act,  which  is  as  follows:  "The 
owner  of  any  premises  fronting  upon  any 
footways  shall  be  solely  responsible  for  any 
damage  that  may  lesult  to  persons  or  prop- 
erty' by  reason  of  any  hole,  excavation,  or  dy- 
struction  in  or  upon  such  footways,  or  from 
any  defective  condition  of  such  footways; 
provided,  however,  that  such  hole,  excava- 
tion, or  obstruction  or  other  defective  condi- 
tion of  the  footways  aforesaid  is  not  caused 
by  the  city  or  any  of  its  authorized  agents." 
It  will  be  noted  tliat  the  city  is  not  expressly 
exempted,  by  the  terms  of  the  statute,  but 
only  by  implication,  by  making  the  owner 
solely  responsible.  The  import^t  quesrbion 
that  arises  is.  Did  the  legislature,  at  the  time 
of  the  enactment  of  the  statute  in  question, 
intend  to  relieve  the  city  of  liability,  if  the 
same  could  not  be  placed  on  the  owner?  Or 
did  the  lawmcdcing  body  merely  intend  to 
shift  the  responsibility  from  the  city  to  the 
owner?  If  the  latter,  then  it  is  inconceiv- 
able that  it  should  have  intended  that  the 
statute,  in  so  far  as  it  exempted  the  munici- 
pality, should  be  operative,  even  though  the 
other  part  should  be  invalid.  It  must  be  re- 
membered that  prior  to  the  passage  of  the 
statute  the  city  was  liable  for  such  injuries 
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as  the  legislature  sought  to  impose  upon  the 
owner,  and  it  was  even  a  common-law  liabil- 
ity. I  submit  that  the  very  effort  to  impo^s 
the  liability  upon  the  owner  clearly  indicates 
that  it  was  not  the  intention  of  the  legisla- 
ture to  take  away  entirely  the  remedy  for 
such  injuries;  and  ft  is  a  fair,  nay,  an  almost 
irresistible,  inference,  that  the  lawmakers 
would  not  have  taken  away  the  remedy  as 
against  the  city  had  they  known  that  their 
act  would  leave  the  party  injured  absolutely 
remediless.  "The .  owner  of  the  premises 
shall  be  solely  responsible."  The  effect  of 
that  language,  it  is  insisted,  is  to  relieve  the 
city  which  had  been  hitherto  liable.  There 
is  nothing  else  in  the  act  which  could  possi- 
bly give  the  relief  contended  for.  Then,  if 
that  provision  (''the  owner  shall  be  solely 
responsible")  is  held  to  be  invalid,  what  in 
there  left  upon  which  the  city  can  claim  ex- 
emption from  liability?  Cooley,  in  his  work 
on  Constitutional  Limitations  (pages  211, 
212),  says:  "If,  when  the  unconstitutional 
poition  of  [a  statute]  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and  ca- 
pable of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  was  rejected,  it  must 
be  sustained.  The  difficulty  is  in  determining 
whether  the  good  and  bad  parts  of  the  stat- 
ute are  capable  of  being  separated,  within 
the  meaning  of  this  rule."  And  if  the  ob- 
jects sought  to  be  accomplished  "are  so  mu- 
tually connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  com- 
pensations for  each  other,  as  to  warrant  the 
belief  that  the  legislature  intended  them 
as  a  whole,  and  if  all  could  not  be  carried 
into  effect  the  legislati^'e  would  not  pa«ss  the 
residue  independently,  then,  if  some  parts 
are  unconstitutional,  all  the  provisions  which 
are  thus  dependent,  conditional,  or  connected 
must  fall  with  them."  And  in  a  note  (page 
212  of  the  same  authority)  the  following  lan- 
guage is  used :  "It  must  be  obvious,  in  any 
case  where  part  of  an  act  is  set  aside  as  un- 
constitutional, that  it  is  unsafe  to  indulge  in 
the  same  extreme  presumptions  in  support 
of  the  remainder  that  are  allowable  in  sup- 
port of  a  complete  act  when  some  cause  of 
invalidity  is  suggested  to  the  whole  of  it. 
In  the  latter  case  we  know  the  legislature 
designed  the  whole  act  to  have  effect,  and  we 
should  sustain  it  if  possible;  in  the  former, 
we  do  not  know  that  the  legislature  would 
have  been  willing  that  a  part  of  the  act 
should  be  sustained  if  the  remainder  were 
held  void,  and  there  is  generally  a  presumption 
more  or  less  strong  to  the  contrary.  While, 
therefore,  in  the  one  case  the  act  should  be 
sustained  unless  the  invalidity  is  clear,  in 
the  other  the  whole  should  fall  unless  it  is 
manifest  the  portion  not  opposed  to  Uie  Con- 
stitution can  stand  by  itself,  and  that  in  the 
legislative  intent  it  was  not  to  be  controlled 
or  modified  in  its  construction  and  effect  by 
the  part  which  was  void."  I  do  not  believe 
the  legislature  would  have  been  willing  that 
the  act  in  question,  in  so  far  as  it,  by  impli- 
cation, relieved  the  city  of  liaibility,  should 
be  sustained  if  that  part  which  imposed  the 
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liability  on  the  owner  were  held  Void.  In 
my  opinion,  therefore,  the  act  is  wholly  un- 
^ionetitutional  and  void,  and  accordingly   I 


hold  that  the  former  liability  of  the  city  for 
injuries  caused  by  defective  footways  ia  not 
in  any  wise  affected  thereby. 


VERMONT  SUPREME  COURT. 


Charity  B.  ISHAM 

Isaiah  DOW'S  Estate. 

(70  Vt.  588.) 

Unla'vr fully  and  mallclonaly  aliootliiK 
and  ^ronndlnflr  a  dogr  lying  near  his 
owner's  house  la  the  proximate  cause  of  an 
Injury  to  a  woman  who  is  thrown  down  by 
the  sudden  and  violent  rushing  of  the 
wounded  dog  into  the  house,  and  the  person 
who  shot  the  dog  is  liable  therefor. 

(August  14,  1898.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Chittenden  0>unty  Court  directing  a 
yerdict  for  defendant  in  a  proceeding  to  re- 
cover damagee  for  injuries  caused  by  a  dog 
wrongfully  shot  by  decedent.  Judgment  re- 
versed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Seneea  Haselton  and  J.  £• 
Gitahinan  for  plaintiff. 

Messrs.  W.  Ju  Bumap  and  Henry  Bal« 
lard,  for  defendant: 

The  plaintiff  must  eetablish  two  proposi- 
tions, and,  failing  in  either,  the  action  fails : 
(1)  That  the  act  of  Mr.  Dow  was  a  wrong- 
ful negligent  one  toward  the  plaintiff  herself, 
i.  e.,  that  he  owed  a  legal  duty  to  the  plaintiff 
which  he  violated  by  this  act;  (2)  tliat  such 
act  was  the  proximate  cause  of  the  injury, 
for  a  remote  cause,  though  consisting  of  a 
wrongful  and  negligent  act,  cannot  support 
an  action. 

Davis  V.  Central  Vermont  R.  Co,  66  Vt 
298. 

Before  one  can  be  held  chargeable  for  the 
injuries  of  an  act,  and  before  any  question 
can  be  entertained  as  to  whether  the  act  was 
the  remote  or  proximate  cause,  it  must  af- 
firmatively appear  that  the  act  was  a  negli- 
gent and  wrongful  one. 


Note. — Rule  of  proseimate  cause  in  case  of  mali- 
cious torts. 

I.  The  general  rule. 
11.  In   case    of   wrongful   violations   of   legal 
duty  or  positive  law. 
III.  In  case  of  acts  directly  malicious  or  wilful. 
IV.  Wilful  misrepresentations  and  false  war- 
ranties, 
V.  Limit  to  the  rule. 

1.  The  general  rule. 

The  mle  that  to  render  one  liable  for  an  in- 
jury to  a  third  person  resulting  from  a  negligent 
or  wrongful  act,  the  injury  must  have  been  the 
immediate  or  proximate  consequence  of  such 
act.  which  is  applied  so  closely  where  the  act 
resulting  in  the  injury  Is  merely  negligent  or 
negligently  wrongful,  is  considerably  relaxed  so 
as  to  cover  a  much  wider  field  of  resulting  in- 
juries where  the  act  was  a  wilful  or  malicious 
tort  as  distinguished  from  mere  negligence. 

And  one  who  violates  a  duty  owed  to  others, 
or  commits  a  tortious  or  wrongfully  negligent 
act,  is  liable,  not  only  for  those  injuries  which 
are  the  direct  and  immediate  consequences  of 
bis  act,  but  for  such  consequential  injuries  as, 
according  to  common  experience,  are  likely  to, 
and  in  fact  do,  result  from  his  act.  Smethurst 
▼.  Proprietors  of  Independent  Cong.  Church,  148 
ICass.  261,  2  L.  R.  A.  695. 

It  would  appear,  however,  that  It  cannot  be 
said  that  a  different  mle  applies  where  the  in- 
juries are  wilful  or  malicious  from  that  which 
applies  in  cases  of  negligence.  The  distinction 
seems  to  lie  in  the  application  of  the  rule  that 
one  is  liable  only  for  the  proximate  consequences 
of  his  acts.  Proximate  consequences  are  re- 
garded, in  case  of  mere  negligence,  as  covering 
only  such  direct  and  immediate  results  as  occur 
without  the  intervention  of  any  outside  or  in- 
dependent agency,  while  in  case  of  wilful  or 
malicious  acts,  consequences  which  might  have 
been  reasonably  expected  or  foreseen  are  deemed 
to  be  proximate,  though  outside  and  independent 
agencies  do  intervene. 
45  L.  R.  A. 


II.  In  case  of  wrongful  violations  of  legal  duty 

or  positive  law. 

This  mle  Is  applied  to  unlawful  acts  and  to 
violations  of  legal  duty,  on  the  theory  that  such 
acts  are  presumed  to  be  malicious. 

Thus,  where  an  act  done  is  unlawful  in  it- 
self, the  wrongdoer  will  be  held  responsible,  al- 
though other  causes  may  have  subsequently 
arisen  and  contributed  to  produce  the  injury, 
where  the  unlawful  act  itself  is  such  that  the 
injury  might  reasonably  and  naturally  be  ex- 
pected to  result  therefrom.  Weidc  v.  Lander,  76 

III.  93. 

And  one  who  does  an  Illegal  or  mischievous 
act  which  is  lilcely  to  prove  injurious  to  others 
is  answerable  for  the  consequences  which  may 
directly  and  naturally  result  from  his  conduct, 
though  he  did  not  intend  to  do  the  particular 
injury  which  follow^.  Vandenborgh  v.  Truax, 
4  Denio,  464.  47  Am.  Dec.  268.     Bee  also  Is- 

HAM  V.  Dow. 

So,  the  act  of  a  dealer  In  cartridges  in  selling, 
unlawfully  and  against  the  statute,  cartridges 
to  minors,  knowing  their  dangerous  character 
and  that  the  boys  were  unfit  to  be  intrusted 
with  them,  renders  him  liable  for  an  injury  to 
one  of  the  boys  caused  by  a  discharge  of  a  toy 
pistol  containing  one  of  the  cartridges  which 
was  picked  up  and  discharged  by  another  boy 
a  short  time  afterwards.  Binford  v.  Johnston, 
82  Ind.  426,  42  Am.  Rep.  508. 

And  the  placing  of  a  lot  of  brick  In  a  public 
street  in  violation  of  a  city  ordinance,  when 
on  the  opposite  side  of  the  street  there  was  a 
pile  of  lumber,  rendering  it  difficult  for  teams 
to  pass  each  other  without  collision,  is  the  di- 
rect cause  of  an  injury  received  by  a  boy  about 
twelve  years  old,  who  was  riding  upon  the  back 
part  of  a  wagon,  which  was  suddenly  stopped  at 
the  obstructed  point  by  collision  with  an  express 
wagon,  by  being  struck  by  the  tongue  of  a  wagon 
immediately  behind  the  one  upon  which  he  was 
riding.  It  being  elevated  by  an  effort  of  the  driv- 
er to  stop  the  wagon,  as  the  injury  Is  traceable 
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WUder  ▼.  Stanley,  66  Vt  145,  20  L.  R.  A. 
479;  Stevens  v.  Dudley,  56  Vt  158;  Kohl  ▼. 
Loto,  37  N.  J.  L.  5. 

Mr.  Wharton  defines  legal  duty  to  be,  that 
which  the  law  lequires  to  be  done  or  fore- 
borne  to  a  determinate  person,  or  to  the  pub- 
lie  at  large,  and  as  correlative  to  the  right 
vested  in  suoh  determinate  person  or  in  the 
public. 

No  contractual  relation  existed  here. 

The  dog  did  not  belong  to  the  plaintiff,  and 
the  defendant  owed  her  no  duty  respecting  it. 

Would  a  reasonably  prudent  man,  under 
the  same  circumstances,  guided  by  those  con- 
siderations which  ordinarilv  regulate  the 
conduct  of  human  affairs,  have  recognized 
that  to  shoot  would  be  a  wrongful  or  impru- 
dent act,  and  sc^have  foreborneT 

An  affirmative  answer  must  be  given  be- 
fore the  fundamental  and  essential  element 
of  this  action— duty-— can  be  established. 

Shearm.  &  Redf.  Neg.  12. 


The  law  makes  no  unreasonable  demands; 
no  one  is  held  guilty  of  a  breach  of  duty — ^a 
culpable  negligence — ^because  of  failure  to- 
take  precautions  which  reasonably  prudent 
men  would  not  be  likely  to  have  taken  under 
the  same  circumstances. 

Shearm.  &  Redf.  Neg.  6. 

Even  after  a  legal  duty  has  been  charged 
and  found,  then  the  question  of  its  breach — 
negligence — is  for  the  court,  when  the  undis- 
puted facts  have  no  reasonable  tendency  to* 
support  the  inference  of  negligence  necessary 
to  sustain  the  action. 

LatremouiUe  v.  BennCngton  d  R.  R,  Co, 
Vt.  336;  Worthington  v.  Central  Vermont 
R.  Co,  64  Vt.  107,  15  L.  R.  A.  326 :  Magoon 
V.  Boston  d  M.  R,  Co.  67  Vt.  185;  Shearm. 
&  Redf.  Neg.  11. 

This  action  cannot  be  maintained,  though 
the  act  was  a  negligent  one,  because  such 
negligence  was  too  remote,  and  was  not  the 
proximate  cause. 


to   the   first    wrong, — the    obstmction   of    tlie 
street.     Welck  v.  Lander,  75  111.  93. 

SOp  one  who  delivers  an  article  which  he 
knows  to  be  dangerous  or  noxious  to  another 
person,  without  notice  of  Its  nature  or  qualities, 
is  liable  for  any  injury  which  may  reasonably 
be  contemplated  as  likely  to  result,  and  which 
does  In  fact  result,  therefrom  to  that  person,  or 
any  other,  who  is  not  himself  In  fault.  Welling- 
ton V.  Downer  Kerosene  Oil  Co.  104  Mass.  64. 

And  one  who  sells  naphtha  to  another  for 
the  purpose  of  being  retailed  and  resold  to  be 
burned  In  lamps  for  Illuminating  purposes, 
knowing  It  to  be  explosive  and  dangerous  to 
life  when  so  used,  and  knowing  that  the  pur- 
chaser's business  was  that  of  a  retailer,  and 
that  it  WHS  his  purpose  to  retail  and  resell  tho 
•ame  to  the  public  to  be  so  used,  Is  liable  In 
damages  to  a  person  Injured  by  It  to  whom  the 
retailer  resold  a  part  of  it,  from  Its  Igniting 
and  exploding  while  he  was  so  using  It,  as  such 
exploding  and  such  Injury  are  to  be  regarded 
as  the  natural  and  probable  consequences  of  the 
unlawful  act  of  so  selling  It.     Ibid. 

And  Mass.  Stat.  1867.  chap.  286,  H  8,  6,  de- 
claring that  any  person  who  shall  sell  or  keep 
or  ofTer  for  sale  naphtha  under  the  name  of  oil 
shall  be  subject  to  a  penalty,  and  shall  also  be 
liable  therefor  to  another  person  suffering  dam- 
age from  the  explosion  or  igniting  of  such  oil 
thus  unlawfully  sold,  does  not  confine  the  civil 
liability  of  the  offender  for  such  explosion  to 
injuries  suffered  by  persons  to  whom  he  sells  or 
offers  it,  bat  includes  any  person  suffering  dam- 
age.    Ihid. 

So,  a  street-car  company  Is  liable  for  the  in- 
jury sustained  by  a  boy  passenger,  whom  the 
conductor  of  a  car  compels  to  give  up  his  seat 
and  make  room  for  other  passengers,  by  whom 
he  Is  carried  and  pushed  out  on  the  front  plat- 
form which,  like  the  inside  of  the  car,  was  full 
of  people,  and  from  which  he  was  knocked  off 
by  a  rush  of  another  passenger,  and  was  run  over 
by  the  car,  though  the  immediate  cause  of 
the  injury  was  the  rush  of  the  passenger.  Sheri- 
dan V.  Brooklyn  City  ft  N.  R.  Co.  36  N.  Y.  89, 
93  Am.  Dec.  490. 

And  the  act  of  a  person  In  entering  upon  the 
premises  of  another  and  digging  Into  a  bank 
near  a  dam  that  Uad  been  built  across  a  river, 
taking  away  gravel  and  undermining  some  trees, 
is  the  direct  cause  of  damages  sustained  by  an 
nnusual  flood  coming  about  three  weeks  later 
which  carried  away  the  owner's  soil,  so  as  to 
enable  him  to  sustain  an  action  of  trespass  there- 
for,  w>ere  the  act  of  the  defendant  in  digging 
45  L.  K.  A. 


into  the  bank  caused  the  water  to  break 
through.  Dickinson  v.  Boyle,  17  Pick.  78,  28 
Am.  Dec.  281. 

And  one  who  places  a  barrier  In  a  private 
way,  consisting  of  a  hurdle  set  up  lengthwise 
next  to  a  foot  path,  which  consists  of  two 
wooden  barriers  armed  with  spikes,  leaving  an 
open  space  through  which  a  vehicle  can  pass, 
after  whidi  comes  another  larger  barrier  set  up 
lengthwise  which  blocks  up  the  rest  of  the  road, 
is  liable  to  a  person  having  a  house  and  grounds 
upon  such  road  who  passes  along  In  the  night 
upon  his  way  home  and  succeeds  In  passing  the 
first  hurdle  and  entering  the  foot  path  beside 
the  road,  in  which  he  supposes  there  Is  no  obsta- 
cle, but,  owing  to  the  fact  that  the  larger  hur- 
dle has  been  moved  by  some  person  unknown, 
runs  against  it,  and  is  injured  by  his  eye  coming 
In  contact  with  one  of  the  spikes.  Clark  v. 
Chambers,  L.  R.  8  Q.  B.  Dlv.  327,  47  L.  J.  Q. 
B.  N.  8.  427,  88  L.  T.  N.  S.  454,  26  Week.  Rep. 
613.  7  Cent.  L.  J.  11. 

So.  an  assault  by  an  Insured  person  upon  a 
woman  whose  husband  In  defending  her  strikes 
the  assailant  upon  the  head  with  a  jack  plane 
or  some  other  wooden  instrument,  fracturing 
his  skull  and  causing  his  death,  is  the  proxi- 
mate cause  of  his  death  within  the  jneaning  of 
a  clause  in  an  insurance  policy  conditioned 
that  the  policy  shall  be  void  if  the  insured 
should  die  in  the  known  violation  of  the  law. 
Bloom  V.  Franklin  L.  Ins.  Co.  97  Ind.  478,  49 
Am.  Rep.  469. 

And  an  assault  by  an  Insured  person  and  an- 
other upon  a  third  person,  in  which  one  assail- 
ant seized  the  arms  of  the  party  assaulted  from 
behind,  and  the  other,  the  Insured  person,  beat 
him  with  a  rawhide,  whereupon  the  iierson  as-' 
saulted  drew  a  revolver  which  was  discharged 
accidentally  because  of  the  jerking  of  his  arm 
by  the  assailant,  who  held  him  after  the  insured 
had  attempted  to  escape,  the  bullet  hitting  him 
in  the  forehead  causing  his  death, — is  the  proxi- 
mate cause  of  his  death  within  the  meaning  of 
a  condition  of  an  insurance  policy  that  It 
should  be  void  in  case  the  assured  should  die  in 
consequence  of  the  violation  of  the  law.  Mur- 
ray V.  New  Tork  L.  Ins.  Co.  96  N.  Y.  614.  48 
Am.  Rep.  658. 

And  the  question  in  an  action  upon  an  in- 
surance policy  containing  a  condition  against 
liability  in  case  the  insured  shall  die  in  the 
known  violation  of  law,  in  which  it  appears 
that  the  insured  assaulted  a  boy  and  that  the 
boy  ran  away  a  few  paces  and  then  shot  hlm» 
Is  whether  or  not  the  assault  was  so  far  ended 
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OUson  V.  Dela\care  d  H.  Canal  Co.  65  Vt. 
216;  Stevens  v.  Dudley y  66  Vt.  168;  Ellis  v. 
Cleveland,  55  Vt.  358. 

The  causal  oonnection  between  the  de- 
fendant's negligent  act  and  the  plaintiff's  in- 
jury is  interrupted  by  the  interposition  of  a 
new  and  independent  force  or  act. 

The  test  is:  Wa«  the  intervening  efficient 
cause  a  new  and  independent  force  acting  in 
and  of  itself  in  causing  the  injury,  and  su- 
perseding the  original  wrong  complained  of 
so  as  to  make  it  remote  in  the  chain  of  cau- 
sation; though  it  may  have  remotely  con- 
tributed to  the  injury  as  an  occasion  or  con- 
dition— an  incident? 

Holmes  v.  FuUer,  68  Vt.  207. 

The  inquiry  ie:  Wae  the  act  complained 
of  causal  or  purely  casual?  If  the  injury 
had  come  directly  upon  the  plaintiff  from 
fright  at  the  shot,  then  her  daim  would  be 


more  tenable,  for  an  independent  interrening 
force  would  not  be  so  clearly  apparent. 

The  plaintiff's  injury  was  caused  by  the 
assault  of  the  dog  upon  her.  That  assault 
was  a  new  and  independent  and  intervening 
force  that  superseded  the  shot,  and  was  no 
part  of  the  shot  itself. 

The  causal  oonnection  is  broken  because 
the  intervening  force  or  act  made  the  origi- 
nal act,  otherwise  innocuous,  operative  to  in- 

Sturffis  V.  Kouniz,  165  Pa.  368,  27  L.  R. 
A  390;  Renner  v.  Can  field,  36  Minn.  90; 
Mitchell  v.  Rochester  R,  Co.  161  N.  Y.  107, 
34  L.  R.  A.  781. 

Rowell,  J.,  delivered  the  opinion  of  the 
court: 

Dow,  the  intestate,  a  poor  gunner,  as  he 
knew,  with  eyesight  much  impaired,  know- 


when  he  was  fired  upon  that  the  shot  is  to  be 
regarded  as  a  new  and  Independent  event  rather 
than  a  continuation  of  the  original  affray.  Cluff 
V.  Mutual  Ben.  L.  Ins.  Co.  18  Allen,  308. 

So,  in  Derry  v.  Flitner,  118  Mass.  181,  in 
which  the  owner  of  a  sea-wall  gave  the  owner  of 
several  vessels  employed  in  bnildlng  it  the  right 
to  lay  his  vessels  at  the  wall  as  a  place  of  safety 
in  case  of  storm,  aind  the  master  of  another 
vessel  without  permission  placed  his  vessel  be- 
hind the  wall  and  refused  to  move  it  when  re- 
quested, in  cooseqaence  of  which  the  builder  lost 
two  vessels  in  a  storm.  It  was  held  that  as  the 
storm  causing  the  loss  was  not  an  uncommon 
one,  bat  might  have  been  reasonably  expected 
In  that  climate,  the  master  of  the  vessel  refus- 
ing to  move  was  liable  for  bis  wrongful  act 
causing  the  loss  of  the  two  vessels. 

III.  In  case  of  acts  directly  malicious  or  vAlfut 

The  rule  above  stated  is  also  applicable  where 
the  act  causing  the  injury  is  directly  malicious 
or  wilful,  whether  or  not  it  amounts  to  a  viola- 
tion of  law  or  legal  duty. 

Thus  one  who  wilfully  and  intentionally 
directs  a  stream  of  water  from  a  hose  against 
a  team  of  horses  fastened  to  a  post  in  the  street, 
in  front  of  his  premises,  whereby  they  are  fright- 
ened, and  break  loose,  and  run  .away  through 
the  street,  running  against  a  horse  and  wagon 
belonging  to  a  third  person,  causing  injury,  is 
liable  to  such  third  person  for  such  injury. 
Forney  v.  Geldmacher,  76  Mo.  113,  42  Am.  Rep. 
388. 

And  the  wrongful  act  of  a  person  in  loosen- 
ing the  shoe  of  a  horse  and  pricking  his  foot 
with  intent  to  induce  the  owner  to  believe  that 
the  blacksmith  who  shod  him  had  done  the  work 
badly,  and  so  injure  him  in  his  trade,  whereby 
he  lost  the  custom  of  the  owner,  has  a  sufficient- 
ly close  connection  with  the  injury  to  the  black- 
smith to  entitle  him  to  maintain  an  action 
against  the  person  who  loosened  the  shoe  for 
the  Injury  sustained.  Hughes  v.  McDonougfa, 
43  N.  J.  L.  469,  39  Am.  Rep.  608. 

And  the  seising  and  confining  of  a  horse  by 
the  owner  of  a  field  which  did  not  have  a  law- 
ful fence,  when  the  horse  strayed  into  it,  are 
wrongful  and  constitute  a  trespass  rendering 
him  liable  for  the  injury  caused  thereby ;  and 
where  the  owner  of  the  field  ties  the  horse  thus 
seised  and  confined,  to  a  tree  with  a  rope  and 
leaves  him  until  the  next  day,  when  he  is  found 
dead,  appearing  to  have  been  choked  to  death, 
he  la  liable  for  the  injury  done,  including  the 
deetruction  of  the  horse,  if  its  death  was  the 
46  L.  R.  A. 


natural  and  proximate  consequence  of  his  acta 
Wllhite  V.  Speakman,  79  Ala  400. 

And  the  manner  of  the  tying  and  the  time 
the  horse  was  left  in  the  field  are  proper  cir- 
cumstaJices  to  be  considered  by  the  jury  in  an 
action  for  damages  for  the  injury,  not  on  the 
question  of  negligence,  but  In  determining 
whether  the  death  of  the  horse  was  the  natural 
and  proximate  consequence  of  his  having  thus 
been  tied  and  left.     /Md. 

So,  one  who,  having  had  a  quarrel  with  a 
boy  in  a  street,  takes  up  a  pickax  and  follows 
him  Into  a  store  where  he  has  fied#  is  liable  to 
the  owner  of  the  store  for  the  damages  sus- 
tained, where  the  boy,  in  endeavoring  to  keep 
out  of  his  reach,  runs  against  and  knocks  out 
the  faucet  from  a  cask  of  wine,  by  means  6f 
which  a  quantity  of  the  wine  runs  out  and  is 
wasted.  Vanderburgh  v.  Truax,  4  Denio,  464, 
47  Am.  Dec.  268. 

And  the  act  of  a  brakeman  upon  a  railroad 
train  in  seizing  a  lad  about  ten  years  of  age 
and  forcibly  putting  him  on  board  the  train 
and  carrying  him  against  his  will  for  6  miles  is 
a  trespass  rendering  him  liable  for  Injuries  to 
the  lad  caused  by  his  returning  home  on  foot, 
running  most  of  the  way,  and  being  taken  sick 
and  becoming  permanently  crippled  in  both  legs 
thereby,  and  if  the  conductor  of  the  train  per- 
sonally directed  or  consented  to  the  acts  of  the 
brakeman  they  are  joint  tivspassers,  and  a  re- 
covery may  be  had  against  both  fOr  the  sickness 
and  injury  if  they  resulted  directly  from  such 
acts.     Drake  v.  Kiely,  98 -Pa.  495. 

And  where  a  person  gets  upon  a  locomotive, 
^occupying  a  dangerous  and  improper  position 
'in  front  of  and  under  the  headlight,  and  one 
of  the  railroad  company's  servants  pushes  him 
off  while  the  engine  is  moving  at  a  rate  of  speed 
rendering  it  dangerous  for  him  to  get  off,  and 
be  Is  injured  thereby,  the  act  of  pushing  him  off 
the  engine  is  the  proximate  cause  of  his  injury, 
and  his  wrong  in  getting  there  is  not  proximate 
to  the  Injury  so  as  to  preclude  his  right  to  re- 
covery. Carter  v.  Louisville,  N.  A.  ft  C.  R.  Co. 
98  Ind.  552,  49  Am.  Rep.  780. 

So,  the  act  of  the  persons  in  charge  of  a  rail- 
way train  In  running  it  over  a  hose  placed  by  a 
fireman  across  the  track  to  obtain  water  from  a 
hydrant  for  use  on  burning  buildings  upon  the 
other  side  of'  the  track,  thereby  severing  the 
hose  and  stopping  the  water  so  that  the  build- 
ings were  burned  before  the  hose  could  be  re- 
paired, is  to  be  regarded  as  the  direct  and  etH- 
clent  cause  of  such  burning,  rendering  the  rail- 
road company  responsible  therefor,  where  the 
firemen  could  not  otherwise  obtain  a  supply  of 
water,  and  the  fire  was  diminished  and  would 
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ing  that  the  plaintiff  and  her  children  were 
alone  in  her  husband's  house,  unlawfully, 
wantonly,  and  maliciously  shot  at  and 
wounded  her  hubband's  dog,  lying  peaceably 
in  doee  proximity  to  the  house,  on  the  land 
of  a  third  person,  whereupon  the  dog  sprang 
up,  rushed  wildly  and  rapidly  towards  the 
house,  entered  it  through  an  open  door  into 
the  room  where  the  plaintiff  was,  ran  vio- 
lently and  forcibly  against  her,  knocking  her 
down  and  injuring  her;  and  the  question  is 
whether  the  estate  is  liable  for  it.  The  de- 
fendant says  that,  in  order  to  recover,  the 
plaintiff  must  establish  two  things,  namely. 


negligence  on  the  part  of  Dow,  and  that  her 
injury  resulted  proximately  therefrom,  and 
that  the  case  shows  neither,  as  it  does  not 
show  that  Dow  owed  her  any  legal  duty,  nor 
that  his  act  was  the  proximate  cause  of 
the  injury.  But  we  cannot  adopt  this  view. 
The  intestate  unlawfully,  wantonly,  and  mar 
liciously  shot  at  the  dog,  intending,  we  will 
assume,  to  kill  it,  but  not  knowing  whether 
he  would  or  not,  and  not  knowing  what 
would  happen  if  he  did  not;  and  by  his  wan- 
ton act  the  doff  was  set  wildly  in  motion,  and 
that  nK>tion,  thus  caused,  continued,  without 
the  intervention  of  any  other  agency,  and 


have  been  extinguished  in  a  short  time  had  it 
not  been  for  such  severing  of  the  hose,  and  the 
persons  in  charge  of  the  train  had  no  occasion 
for  haste,  and  had  snfficlent  notice  and  warning 
and  might  have  stopped,  but  refused  to  delay 
and  give  time  for  uncoupling  the  hose.  Metal- 
lic Compression  Casting  Co.  v.  Fitchburg  B.  Co. 
109  Mass.  277,  12  Am.  Rep.  689. 

And  a  complaint  In  an  action  against  a  rail- 
road company  for  a  personal  Injury,  alleging 
that  the  servants  and  agents  of  the  company 
operated  a  locomotive  ot  the  company  in  such 
a  careless  and  culpably  negligent  manner  as  to 
wilfully  and  wrongfully  cause  a  team  of  horses 
of  a  third  person  to  take  fright  and  run  away, 
and  that  because  of  such  fright  and  while  un- 
manageable and  running  away  they  ran  against 
a  horse  of  the  plaintilL  and  caused  its  death, 
does  not  shaw  merely  passive  negligence,  but 
a  wanton  and  wilful  wrong,  and  will  not  be 
deemed  to  state  an  injury  too  remote  to  warrant 
a  recovery,  where  it  appears  that  the  whistle 
was  sounded  at  on  Improper  place  in  a  wilfully 
and  dangerously  negligent  manner,  without  ex- 
cuse or  Justification.  Billman  v.  Indianapolis, 
C.  &  L.  R.  Co.  76  Ind.  166,  40  Am.  Rep.  230. 

And  where  valuable  property  which  was  heav- 
ily mortgaged  had  depreciated  in  value  in  conse- 
•quence  of  the  removal  by  a  railroad  company  of 
its  depot,  and  an  agreement  was  entered  into 
between  the  railroad  company  and  the  property 
owner  to  secure  the  prompt  return  of  the  depot 
to  its  former  site  and  save  the  sacrifice  of  a 
foreclosure  in  a  time  of  depreciation,  whereby 
he  surrendered  valuable  riparian  rights  to  the 
railroad  company,  and  the  latter,  fully  under- 
standing the  situation,  maliciously  and  wilfully, 
because  of  the  refusal  of  the  owner  to  consent 
to  the  closing  up  of  a  street  upon  which  his 
property  abutted,  brolce  its  agreement  and  de- 
layed the  restoration  of  the  depot  for  the  ex- 
press purpose  of  preventing  the  owner  from 
warding  off  the  foreclosure,  and  itself  instigated 
such  foreclosure  ;  and  the  property  was  sold  at  a 
sacrifice,  and  damages  were  released  and  the 
street  closed, — there  is. something  more  than  a 
mere  breach  of  contract,  the  acts  of  the  com- 
pany amounting  to  a  tort  for  which  it  is  lia- 
ble, and  the  breach  of  the  contract  being  one  of 
the  elements  constituting  It ;  and  proof  of  the 
contract  and  its  breach,  and  of  delay  in  restor- 
ing the  depot,  and  the  reasons  therefor,  and  the 
situation  of  the  parties  with  respect  to  their 
several  properties,  and  the  existence  of  the 
mortgage  and  the  agreement  to  postpone  the 
sale,  are  elements  of  the  transaction  proper  to 
be  shown  in  an  action  for  damages.  Rich  v. 
New  York  C.  &  H.  R.  R.  Co.  87  N.  Y.  382. 

So,  a  person  throwing  a  squib  which  struck 
near  one  person,  who,  to  prevent  injury  to  him- 
aelf,  threw  it  across  a  market  house  where  it 
fell  near  another  person,  who,  to  save  himself, 
again  threw  It  from  him,  where  it  struck  a  thttd 
person  in  the  eye,  seriously  injuring  him,  was 
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held  liable  to  the  person  so  Injured.  Scott  v. 
Shepherd,  2  W.  Bl.  892,  3  Wlls.  403. 

And  In  Conklln  v.  Thompson,  29  Barb.  221, 
a  recovery  was  allowed  in  an  action  for  the 
value  of  a  horse  which  died  o<  sudden  fright 
caused  by  the  sudden  explosion  of  firecrackers 
thrown  under  him  by  the  defendant,  under  an 
allegation  that  he  designedly  and  intentionally 
and  wilfully  did  the  act ;  but  it  does  not  appear 
whether  the  result  was  affected  by  the  allega- 
tion of  wilfulness. 

And  in  Ricker  v.  Freeman,  50  N.  H.  420,  9 
Am.  Rep.  267,  it  was  held  that  an  injury  re- 
ceived by  a  person  who  was  caught  by  another 
by  the  arm  and  swung  around  violently  and 
then  let  go  and  thrown  by  the  Impetus  against 
another  standing  near,  who  immediately  pushed 
him  off,  whereby  he  was  thrown  against  a  hook 
and  severely  injured,  though  not  to  be  regarded 
as  the  Inevitable  result  of  the  original  unlaw- 
ful act,  would  entitle  the  person  Injured  to 
maintain  trespass  against  the  person  swinging 
him,  if  the  result  was  a  consequence  of  the  act. 
But  in  this  case  It  was  said  that  no  malice  was 
attributed  to  the  defendant. 

So,  one  on  whom  a  wilful  injury  is  inflicted 
is  not  precluded  by  his  mere  failure  to  exercise 
reasonable  care  to  avoid  the  consequences  of  the 
injury  from  recovering  for  so  much  of  the  dam- 
age as  resulted  from  that  failure.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Zantzinger  (Tex.)  44  L. 
R.  A.  553. 

And  the  act  of  a  locomotive  engineer  in  throw- 
ing steam  and  water  upon  a  trespasser  stand- 
ing upon  a  foot  board  between  the  engine  and  a 
fiat  car,  in  order  to  make  him  get  off,  must  be 
deemed  to  be  wilful  so  that  the  negligence  of 
the  trespasser  in  placing  himself  there  cannot 
deprive  him  of  the  right  to  recover  for  an  injury 
received  in  attempting  to  get  off.    Ibid. 

IV.  Wilful  misrepreaeniations  and   fdUe  toor- 

raniiea. 

The  subject  of  misrepresentations  and  false 
wanrantles  is  here  intended  to  be  dealt  with  only 
so  far  as  their  wilfulness  affects  the  question  of 
liability  for  consequences  not  proximate  or  Im- 
mediate,— as  such  misrepresentations,  and  such 
only,  fall  within  the  rule  applicable  to  wilful 
and  malicious  torts. 

Thus,  the  plaintiff  in  an  action  for  fraudu- 
lent misrepresentations  may  recover  for  any  In- 
Jury  which  Is  the  direct  and  natural  conse- 
quence of  his  having  acted  on  the  faith  of  such 
misrepresentations.  Mullett  v.  Mason,  L.  R.  1 
C.  P.  559,  1  Harr.  &  R.  779,  35  L.  J.  0.  P.  N. 
S.  299. 

And  the  owner  of  cows  to  whom  a  cattle 
dealer  sells  a  cow  upon  the  wilful  fraudulent 
misrepresentation  that  it  is  free  from  infectious 
disease  when  In  fact  it  is  not,  who  places  such 
cow  with  his  own  causing  them  to  catch  the 
disease  and  die,  is  entitled  to  recover  the  value 
of  all  the  cows  from  the  cattle  dealer.      fbid. 
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without  power  or  his  part  to  control  it,  until 
the  plaintiff's  injury  resulted  therefrom.  In 
these  cireumstanoes  the  law  treats  the  act 
of  the  intestate  as  the  proximate  cause  of 
the  injury,  whether  the  injury  was,  or  could 
have  been,  foreseen  or  not,  or  was  or  not  the 
probable  consequence  of  the  act ;  for  the  neo- 
essarv  relation  of  cause  and  effect  between 
the  act  and  the  injury  is  established,  by  the 
continuous  and  connected  8UCcesi>ion  of  the 
intervening  events.  This  is  the  universal 
rule  when  the  injurious  act  is  wanton.  In 
16  Am.  &  £ng.  Enc.  Law,  434,  the  true  prin- 
ciple is  said  to  be  that  he  who  does  such  an 
act  is  liable  for  all  the  consequences,  how- 
ever remote,  because  the  act  is  quasi  crimi- 
nal in  itB  character,  and  the  law  conclusively 


presumes  that  all  the  consequences  were  fore- 
seen and  intended.  But  it  is  not  neoessary, 
in  this  state,  certainly,  that  the  act  should 
be  wanton,  in  order  to  impose  liability  for 
all  the  injurious  consequences.  If  it  is  vol- 
untary, and  not  obligatory,  it  is  enough.  In 
Vincent  v.  Stinehour,  7  Vt.  66,  29  Am.  Dec. 
145,  it  is  said  that  for  such  an  act  the  doer 
is  answerable  for  any  injury  that  may  hap- 
pen by  reason  thereof,  whether  by  accident 
or  carelessness.  In  Wright  v.  Clark,  50 
Vt  130,  28  Am.  Rep.  496,  the  defendant  shot 
at  a  fox  that  the  plaintiff's  dog  had  driven 
to  cover,  and  accidentally  hit  the  dog;  and 
he  was  held  liable,  because  the  shooting  at 
the  fox  was  voluntary,  and  furnished  no  ex- 
cuse for  hitting  the  dog,  though  he  did  not 


And  one  who  caused  a  horse  afflicted  with  a 
contagious  disease'  to  be  put  up  at  auction 
knowing  It  to  be  so  afflicted  is  liable  to  the  pur- 
chaser, where  the  horse  was  worthless  to  him 
and  he  paid  money  to  a  veterinary  surgeon  for 
examining  it  and  placed  it  in  a  stable  with  an- 
other horse,  which  also  became  Infected  and 
died,  for  the  amount  paid  for  the  horse,  to  the 
veterinary  surgeon,  and  for  the  value  of  the 
horse  thus  lost.  HIII  v.  Balls.  2  Hurlst.  &  N. 
299.  27  L.  J.  Exch.  N.  S.  46.  3  Jur.  N.  S.  592. 

So,  one  who  la  Injured  by  the  explosion  of  a 
badly-manufactured  and  unsafe  gun  made  of  un- 
sound and  inferior  materials  can  recover  for 
such  injury  from  a  person  who  sold  the  gun  to 
his  father,  knowingly,  falsely,  and  fraudulently 
warranting  it  to  have  been  made  by  a  certain 
well-known  gun  maker,  and  to  be  a  good,  safe, 
and  secure  gun,  the  purchase  having  been  made 
by  the  father  for  the  use  of  himself  and  sons. 
Langridge  v.  Levy,  2  Mees.  &  W.  519. 

V.  Limit  to  the  rule. 

Even  in  case  of  wilful  and  malicious  torts, 
however,  the  rule  of  liability  is  limited  to  prob- 
able consequences  or  consequences  which  might 
liave  been  foreseen. 

Thus,  the  act  of  the  owner  of  a  house  in  i>er- 
mitting  a  large  party  of  negroes  to  meet  at  it 
to  dance  and  frolic,  though  unlawful  and  ex- 
posing him  to  a  penalty  of  $2  for  each  person, 
does  not  render  him  liable  for  the  death  of  one 
of  the  slaves  killed  by  an  officer  of  a  patrol  who 
came  to  the  house  to  arrest  the  negroes  and, 
wlille  they  were  attempting  to  escape,  fired 
a  pistol  into  a  dark  room  where  many  of  them 
remained,  the  damage  -being  the  direct  and  im- 
mediate consequence  of  the  shooting,  and  not 
the  probable  or  natural  consequence  of  the  un- 
lawful act  of  the  owner  of  the  house.  Bosworth 
V.  Brand,  1  Dana,  377. 

And  an  allegation  in  an  action  for  damages 
for  an  alleged  tort,  that  the  defendant,  know- 
ing the  plaintiff's  horse  to  be  running  at  large 
in  the  unlnclosed  lands  of  the  county,  and  mali- 
^ously  contriving  to  injure  the  plaintiff,  unlaw- 
fully and  negligently  cut  a  tree  on  the  land  and 
set  it  on  fire,  and  that  the  tree  afterwards,  In 
consequence  of  the  cutting  and  burning,  fell  upon 
and  killed  the  plaintiff's  horse,  contains  no 
cause  of  action  In  the  absence  of  anything  to 
show  that  there  was  some  degree  of  probability 
that  the  tree  was  so  situated  as  to  fall  upon 
such  horse.  Durham  v.  Museelman,  2  Blackf. 
90,  18  Am.  Dec  133. 

So,  In  Drake  v.  Klely,  93  P.a.  495,  which  was 
an  action  for  a  wilful  tort,  it  was  said  that  In 
determining  what  Is  proxlntate  cause  the  gen- 
eral rule  is  that  the  injury  must  be  the  natural 
and  probable  consequence  of  the  negligence, — 
such  a  consequence  as,  under  the  surrounding 
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circumstances  of  the  case,  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer  as  likely 
to  flow  from  his  act. 

And  In  Renner  v.  Canfleld,  36  Minn.  90,  it 
was  held  that  if  the  act  of  a  person  in  shooting 
another's  dog  in  the  highway  about  175  feet 
from  the  owner's  residence  while  the  owner's 
wife  was  standing  outside,  but  not  seen  by  him 
or  known  to  be  there,  whereby  she  was  so 
startled  and  frightened  as  to  seriously  affect  her 
health,  amounts  to  a  tort  which  in  any  possible 
view  of  the  case  could  be  held  to  be  the  proxi- 
mate cause  of  the  injuries  complained  of,  the 
gist  of  it  must  be  negligence  In  shooting  In  such 
proximity  to  a  human  residence  as  might  nat- 
urally and  reasonably  be  anticipated  to  be  liable 
to  Injure  the  Inmates  by  fright  or  otherwise. 
And  in  such  case  a  verdict  for  the  plaintiff 
cannot  be  sustained  on  the  theory  that  the  de- 
fendant might  be  liable  from  the  mere  fact  that 
the  killing  of  the  dog  was  unlawful,  as  It*  is 
elementary  that  a  man  is  liable  only  for  the 
proximate  or  Immediate  and  direct  results  of 
his  acta     But  see  Isham  v.  Dow. 

So,  though  whenever  an  injury  results  to  a 
party  from  an  unlawful  act  or  omission  of  an- 
other the  injured  party  Is  in  general  entitled  to 
reparation  and  may  maintain  an  action  against 
the  wrongdoer,  the  injury  must  l>e  the  direct 
and  immediate,  or  at  least  the  proximate  and 
natural,  consequence  of  the  act  or  omission  com- 
plained of.  and  though  it  may  be  traced  to  the 
unlawful  act  of  one  person,  If  It  would  not  have 
happened  but  for  the  subsequent  unlawful  act 
of  another  person,  the  latter,  and  not  the  form- 
er, is  liable  therefor.  Bosworth  v.  Brand,  1 
Dana,  877. 

And  the  explosion,  and  not  the  act  of  one  per- 
son In  drawing  another  In  front  of  him  to  act 
as  a  shield  when  an  explosion  of  dynamite 
caused  by  a  third  person  is  about  to  take  place 
in  their  presence,  is  the  proximate  cause  of  in- 
juries received  by  the  person  thus  drawn,  where 
they  are  not  shown  to  have  been  increased  by 
such  act.  And  the  person  thus  drawing  the 
other  before  him  cannot  be  held  liable  for  in- 
juries received  by  the  latter  from  its  explosion 
when  it  is  not  shown  the  injuries  were  thereby 
increased.  Laldlaw  v.  Bage,  158  N.  Y.  73,  44 
L.  B.  A  216. 

And  an  action  for  such  injuries  should  not 
be  submitted  to  the  Jury  In  the  absence  of  any 
evidence  beyond  mere  conjecture  tending  to 
show  that  the  injuries  received  were  thereby 
Increased.  Laldlaw  v.  Sage,  158  N.  Y.  73,  44 
L.  B.  A.  216. 

The  question  whether  or  not  a  wilful  trespass 
is  the  proximate  cause  of  Injury  received,  Is 
one  for  the  Jury,  where  all  the  material  facts 
In  the  case  are  in  dispute.  Drake  v.  Klely,  93 
Pa.  495.  «   TT   o 
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intend  to  hit  him.  The  Fame  rule  wae  ap- 
plied at  nisi  prius,  without  exception,  in 
Taylor  v.  Bayes,  63  Vt  476,  where  the  de- 
fendant flhot  at  a  partridge,  and  accidentally 
hit  a  cow.  So,  in  BradUey  v.  Andreioa,  51 
Vt.  630,  the  defendant  voluntarily  discharged 
aA  explosive  missile  into  a  crowd,  and  hurt 
the  plaintiff;  and  it  was  held  that,  as  the  act 
was  voluntary  and  wrongful,  the  defendant 
was  liable,  and  that  his  youth  and  inexpe- 
rience did  not  excuse  him.  The  rule  is  the 
same  here  in  negligence  cases,  and  may  be 
formulated  thus:  When  negligence  is  es- 
tabliahed,  it  imposes  liability  for  all  the  in- 
jurious consequences  that  flow  therefrom, 
whatever  they  are,  until  the  intervention  of 
some  diverting  force  that  makes  the  injury 
its  own,  or  until  the  force  set  in  motion  by 
the  negligent  act  has  so  far  spent  itself  as 
to  be  too  small  for  the  law's  notice.  But,  in 
administering  this  rule,  care  must  be  taken 
to  distinguisn  between  what  is  negligence, 
and  what  the  liability  for  its  injurious  con- 
sequences. On  the  question  of  what  is  neg- 
ligence, it  is  material  to  consider  what  a 
prudent  man  might  reasonably  have  antici- 
pated; but,  when  negligence  is  once  estab- 
lished, that  consideration  is  entirely  imma- 
terial on  the  question  of  how  far  that  negli- 
gence imposes  liability.  This  is  all  well 
shown  by  Stevens  v.  Dudley,  66  Vt.  158,  and 
Oilsan  v.  Delaware  d  B.  Cwnal  Co.  66  Vt. 
213.  The  rule  is  the  same  in  England,  as 
will  be  seen  by  referring  to  the  leading  case 
of  Smith  V.  London  d  S,  W,  R.  Co.  L.  R.  6 
C.  P.  14,  in  the  exchequer  chamber.  In  Sneee- 
dy  ▼,  Lancashire  d  Y.  R.  Co.  L.  R.  1  Q.  B. 
Diy.  42,  a  herd  of  plaintiff's  cattle  were  being 
driven  along  an  occupation  road  to  some 
fields.  The  road  crossed  a  sidinff  of  the  de- 
fendant's railway  on  a  level,  and  when  the 
cattle  were  crossing  the  siding  the  defend- 
ant's servants  negligently  sent  pume  trucks 
down  the  siding  among  them,  which  separatr 
ed  them  from  the  drovers,  and  so  frightened 
them  that  a  few  rushed  away  from  the  con- 
trol of  the  drovers,  fled  along  the  occupation 
road  to  a  garden  some  distance  off,  got  into 
the  garden  through  a  defective  ferce,  and 
thence  onto  another  track  of  the  defendant's 
railway,  and  were  killed;  and  the  question 
was  whether  their  death  was  not  too  remote 
from  the  neglig^ence  to  impose  liability.  The 
court  said  that  the  result  of  the  negligence 
was  twofold:  First,  that  the  trucks  sepa- 
rated the  cattle;  and,  second,  that  the  cat- 
tle were  frightened,  and  became  infuriated, 
and  were  driven  to  act  as  they  would  not 
have  done  in  their  natural  state.  That 
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everything  that  occurred  or  was  done  after 
that  must  be  taken  to  have  occurred  or  been 
done  continuously.  And  that  it  was  no  an- 
swer to  say  that  the  fence  was  imperfect,  for 
the  question  would  have  been  the  same,  had 
there  been  no  fence  there.  Then  liability 
was  made  to  depend,  not  on  the  tiearnees  of 
the  wrongful  act,  but  on  the  want  of  power 
to  divert  or  avert  its  consequences,  and  it 
continued  until  the  flrst  impulse  spent  itself 
in  the  death  of  the  cattle.  See  Richer  v. 
Freeman,  60  N.  H.  420,  9  Am.  Rep.  267 ; 
Alabama  d  O.  8.  R.  Co.  v.  Chapman,  80  Ala. 
616.  Ellis  V.  Clevelandy  66  Vt.  368,  is  not  in 
conflict  with  the  Vermont  cases  above  cited, 
as  is  supposed ;  for  there  there  was  no  causal 
connection  between  the  wrongful  act  and  the 
injury  complained  of,  and  so  there  could  be 
no  recovery.  As  illustrative  of  nonliability 
for  damage  flowing  from  an  intermediate  and 
independent  cause  operating  between  the 
wrongful  act  and  the  injury,  see  Bolm/es  v. 
Fuller,  68  Vt  207.  Ryan  v.  New  York  C.  R. 
Co.  36  N.  Y.  210,  91  Am.  Dec.  49,  is  relied  on 
by  the  defendant.  Pennsylvania  R.  Co.  v. 
Kerr,  62  Pa.  353,  1  Am.  Rep.  431,  is  a  simi- 
lar case.  It  is  said  in  Milwaukee  d  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  S.  474,  24  L.  ed.  258. 
that  these  cases  have  been  much  criticised; 
that  if  they  were  intended  to  hold  that  when 
a  building  has  been  negligently  bet  on  fire, 
and  a  second  building  is  fired  from  the  first, 
it  is  a  conclusion  of  law  that  the  owner  of 
the  second  has  no  remedy  against  the  negli- 
gent wrongdoer,  they  have  not  been  accepted 
as  authority  for  such  a  doctrine  even  in  the 
states  where  they  were  made,  and  are  in  con- 
flict with  numerous  cases  in  other  jurisdic- 
tions. Judge  Redfleld  says  in  13  Am.  L. 
R^.  N.  S.  16,  that  these  cases  have  not  been 
countenanced  by  the  decisions  in  other 
states.  And  Jud^e  Cooley  says  that  a  dif- 
ferent view  prevails  in  England  and  most  of 
the  American  states;  that  the  negligent  fire 
is  regarded  as  a  unity;  that  it  reaches  the 
last  building,  as  a  direct  and  proximate  re- 
sult of  the  original  negligence,  just  as  a  roll- 
ing stone  put  in  motion  down  a  hill,  injuring 
several  persons  in  succession,  inflicto  the 
last  injury  as  a  piH>ximate  result  of  the  orig- 
inal force  a«  directly  as  it  does  the  first, 
though,  if  it  had  been  stopped  on  the  way, 
and  started  again  by  another  person,  a  new 
cause  would  thus  have  intervened,  back  of 
which  any  subsequent  injury  could  not  be 
traced;  that  proximity  of  cause  has  no  nec- 
essary connection  with  contiguity  of  space 
or  nearness  of  time.  Cooley,  Torts,  1st  ed.  76. 
Judgment  repersed,  and  cause  remanded. 
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Peter  R.  L.  VAN  HORN 

William  VAN  HORN  et  al,  Appia. 

(107  Iowa,  247.) 

1.  The  general  aad  notoriova  reeosAi- 
tiom  of  am  iUegritlmate  aon  by  his  f  athar, 
.which  will  entitle  him  to  inherit  real  and  per- 
sonal property  of  his  father  in  Iowa,  under 
Iowa  Code  1873,  f  2466,  may  be  safflcient,  al- 
though It  took  place  In  another  state,  where 
the  parties  resided  at  the  time,  and  in  which 
the  son  might  have  no  such  right  to  inherit. 

S.  The  recoarnitlon  of  an  illegitimate 
■on  is  general  and  notorious,  within  the 
meaning  of  Code  1878,  f  2466,  when  it  is 
open  and  eztensiTe,  though  not  oniTersal. 

(January  21,  1899.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Howard  County 
in  favor  of  plaintiff  in  a  proceeding  to  ee- 
tftblish  plaintiff's  right  to  inherit  property  of 
Peter  Van  Horn,  deceased.    Afflrmed, 

Statement  by  Deemer,  J. : 

This  is  a  proceeding  to  establish  plaintiff's 
right  as  an  illegitimate  son  to  innerit  the 
property,  real  and  personal,  of  one  Peter 
Van  Horn,  who  died  intestate  in  Howard 
«ounty,  Iowa,  in  August  of  the  year  1895. 
The  deceased  was  nefver  married,  and  the  de- 
fendants are  his  brothers  and  sisters.  In 
answer  to  plaintiff's  claim  defendants  made 
a  general  denial,  and  further  pleaded  that  at 
the  time  of  plaintiff's  birth,  and  for  many 
years  thereafter,  both  he  and  his  putative 
father  were  residents  of  the  state  of  New 
Jersey,  and  that  by  the  laws  of  that  state  in 
force  prior  to  and  since  1854  there  was  no 
provision  whereby  an  illegitimate  child  may 
inherit  from  his  father.  Plaintiff's  demur- 
rer to  this  affirmative  plea  was  sustained, 
and  the  cause  was  triea  on  the  issue  ten- 
dered bv  the  general  denial,  resulting  in  a 
decree  tor  plamtiff,  and  defendants  appeal. 

Mesara.  H.  I<.  Spauldins  and  Jolm  Me« 

Cook,  for  appellants : 

Had  the  parties  remained  in  New  Jersey, 
and  had  property  been  there  acquired,  then 
certainly  after  the  death  no  inheritable  right 
could  be  claimed  hj  reason  of  any  of  the  acts 
of  recognition  which  it  is  claimed  occurred 
there,  and  deceased  would  assume  n^  respon- 
sibility by  making  the  f idlest  recognition 
while  there;  and  nad  it  occurred,  the  de- 
ceased had  the  right  to  rely  upon  its  legal 
significance  there,  and  it  could  not  follow 
him  to  a  state  having  a  different  statutory 
provision  and  there  defeat  the  leeal  heirs 
from  inheriting  an  estate  of  which  he  might 
die  possessed. 

Crane  v.  Crane,  31  Iowa,  296;  Hartinger 
▼.  Ferring,  24  Fed.  Rep.  15;  Smith  v.  Derr, 
34  Pa.  126,  75  Am.  Dec.  641 ;  Smith  v.  Kelly, 
23  Miss.    167,  55  Am.  Dec.  87;  Miller  v. 

Note. — As   to    Inheritance    by,   through,    or 
from  illegitimate  persons,  see  note  to  Croan  v. 
*    Fhelps  (Ky.)  23  L.  B.  A.  758. 
45  L.  R.  A. 


Miller,  91  N.  Y.  315,  43  Am.  Rep.  669;  Whea- 
ton,  Private  Int.  Law,  ed.  1863,  172;  Whar- 
ton, Private  Int.  Law,  §  247;  9tory,  Confl. 
Law,  §  93«;  Sunderland*  a  Eat  ate,  60  Iowa, 
732;  Blythe  v.  Ayrea,  96  Cal.  532,  19  L.  R. 
A.  40. 

At  the  commencement  of  this  action  the 
legal  title  to  the  lands  of  deceased  was  con- 
cededly  in  the  defendants.  To  devest  it  the 
proof  should  be  clear,  strong,  unmistakable, 
unequivocal,  and  should  establish  one  or 
more  of  the  grounds  for  relief  beyond  a  doubt, 

Williamaon  v.  Williamaon,  4  Iowa,  279; 
Nelaan  v.  WorraU,  20  Iowa,  469;  Noel  v. 
Noel,  1  Iowa,  423;  Stem  v.  Nyaonger,  69 
Iowa,  512 ;  lAoh  v.  Lich,  81  Iowa,  84 ;  Story, 
Equity,  §  769;  Pomero^,  Eq.  2d  ed.  9  1040. 

The  father  was  required  to  do  affirmative 
acts  ailer  the  birth  to  confer  inheritable 
rights  upon  an  offspring  so  begotten. 

Deceased  did  not  intend  that  plaintiff 
should  inherit  any  of  his  properly,  and  he 
did  none  of  the  acts  wdiich  would  have  the 
legal  effect  to  entitle  appellee  to  inherit. 

The  New  Jersey  statute  is  and  was  dis- 
similar to  our  own  in  that  the  acts  which  in 
Iowa  would  give  to  a  child  inheritable  rights 
would  not  so  do  in  the  state  of  New  Jersey. 
Such  child  not  having  in  that  state  the  bene- 
fit of  a  statute  giving  it  the  right  to  inherit 
from  its  putative  father,  even  though  he 
should  recognize  it  as  his  child  orally  or  in 
writing,  therefore  the  father  could  there  do 
these  tilings  and  they  would  have  no  legal 
significance. 

Hartinger  v.  Ferring,  24  Fed.  Rep.  15. 

Meaara.  H.  T.  Reed  and  C.  W.  Reed,  for 
appellee : 

The  succession  of  personal  property  is  regu- 
lated and  exclusively  governed  by  the  law  of 
the  owner's  domicil,  while  that  of  real  prop- 
erty is  so  governed  by  the  law  of  the  place 
where  it  is  situated. 

Story,  Confl.  Law,  7th  ed.  9§  365,  481,  484; 
Tiedeman,  Real  Prop.  $  664;  3  Washburn, 
Real  Prop.  $  32;  United  Statea  v.  Fow,  94  U. 
S.  320,  24  L.  ed.  92 ;  Hutchinaon  Inveat,  Co, 
V.  CaldiDell,  152  U.  S.  65,  38  L.  ed.  356;  Har- 
vey V.  BaU,  32  Ind.  98. 

And  the  law  in  force  at  the  death  of  the 
owner  controls. 

3  Washburn,  Real  Prop.  9  32;  Tiedeman, 
Real  Prop.  9  664:  United  Statea  v.  Fox,  94 
U.  S.  320,  24  L.  ed.  192. 

A  state  may  provide  that  property  situ- 
ated therein  may  descend  to  others  than 
legitimate  children,  and  such  would  be  legal 
heirs. 

Recognition  in  New  Jersey  will  be  given 
effect  in  Iowa. 

Harvey  v.  Bally  32  Ind.  98;  Hutohinaon 
Inveat.  Co,  v.  Caldwell,  152  U.  S.  65,  38  L. 
ed.  356 ;  Caldwell  v.  Miller,  44  Kan.  12. 

If  the  recognition  of  the  plaintiff  by  de- 
ceased during  infancy  was  of  that  character 
which  sa^tisfies  the  requirements  of  the  stat- 
ute, then  this  fixes  the  right  of  plaintiff  to 
inherit  from  his  father  from  that  time. 

Milhum  V.  Milhum,  60  Iowa,  411;  State 
V.  Haatinga,  74  Iowa,  574. 
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The  writing  required  by  the  st&tate  to  ef- 
fect recognition  need  not  be  a  formal  one  exe- 
cuted for  that  purpose,  but  it  may  be  by  cor- 
respondence or  made  out  from  several  aiffer- 
ent  writings,  though  none  of  them  were  made 
in  the  belief  tha4;  they  were  made  for  audi 
purpose. 

Crane  v.  Crane,  31  Iowa,  296. 

The  bond  for  the  support  of  plaintiff,  given 
by  deceased  in  the  New  Jersey  bastardy  pro- 
ceedings, was  a  recognition  in  writing. 

Leland  v.  Cameron,  31  N.  Y.  115;  Mande^ 
ville  V.  Reynolds,  68  N.  Y.  528;  1  Greenl.  £y. 
9§  115,  116. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

Appellee  wae  bom  in  the  state  of  New 
Jersey  in  January  of  the  year  1854.  His 
mother  was  Sarah  Ann  Scales.  She  died  in  the 
year  1859,  at  the  age  of  thirty-one.  About 
the  year  1857  Peter  Van  Horn,  deceased, 
moved  to  Howard  county,  where  he  resided 
most  of  the  time  until  his  death.  As  we 
have  said,  he  was  unmarried,  and  tiie  defend- 
ants are  his  brothers  and  sisters,  who  claim 
his  property  by  right  of  inheritance.  Ap- 
pellee claims  that  Feter  Van  Horn  was  his 
father,  and  that  the  deceased  recognized  him 
as  his  son  while  both  lived  in  the  state  of 
New  Jersey,  both  orally  and  in  writing,  and 
that  he  is  entitled  to  inherit  as  such.  At 
common  law  a  bastard  could  not  inherit  from 
either  parent.  He  was  regarded  as  fiMlUua 
filiua,  or  filiua  poptUi,  This  rule  has  been 
changed  by  statute  in  this  state,  which  pro- 
vides that  "they  [illegitimate  children]  shall 
inherit  from  the  father  whenever  the  paiter- 
nity  is  proved  during  the  life  of  the  father,  or 
they  have  been  recognized  by  him  as  hi;^ 
children,  but  such  recognition  must  have 
been  general  and  notorious  or  else  in  writ- 
ing." Code  1873,  §  2466.  They  may  al- 
ways inherit  from  the  mother.  Id.  S  246&. 
These  statutes  were  enacted  prior  to  the  year 
1851,  as  they  are  found  in  the  Code  of  that 
year  as  $9  1415  and  1416.  The^  were  in 
force  at  the  time  of  plaintiff's  birth,  and  he 
is  entitled  to  the  benefit  thereof,  provided  he 
has  alhown  that  the  deceased  father  generally 
and  notoriously  recognized  him  as  his  child 
or  made  such  recognition  in  writing. 

At  the  threshold  of  the  case  we  are  met 
with  the  proposition  that  the  court  errone- 
ously sustained  plaintiff's  demurrer  to  that 
part  of  the  answer  pleading  the  affirmative 
defense,  and  this  same  proposition  is  made 
the  basis  of  objections  to  some  of  the  evi- 
dence adduced.  It  is  said  that  recogni- 
tion of  plaintiff  by  the  deceased  in  the  state 
of  New  Jersey,  which  state  has  no  statute 
allowing  an  illeffitimate  to  inherit,  does  not 
give  plaintiff  the  right  of  succession;  and 
several  cases  are  cited  in  support  of  the  con- 
clusion. None  of  them,  however,  seem  to  be 
exactly  in  point.  The  case  of  Crane  v. 
Crane,  31  Iowa,  296.  sheds  no  light  upon  the 
question.  Sunderland*  s  Estate,  60  Iowa, 
732,  involved  the  construction  of  §  2454  of 
the  Code  of  1873,  which  provides  that  the 
heirs  of  an  intestate's  deceased  child  may  in- 1 
herit  in  the  same  manner  as  though  the  child  i 
had  outlived  its  parents.  The  question' 
4.'5  L.  R.  A. 


there  determined  was  whether  or  not  a  child 
adopted  under  the  laws  of  the  state  of  Louisi- 
ana was  such  an  one  as  the  statute  contem- 
plated. A  majority  of  the  court  held  it  was 
not.  liartinger  v.  Ferring,  24  Fed.  Rep.  15, 
simply  holds  that  SS  1415  and  1416  of  the 
Code  of  1851  are  not  retroactive.  Smith  v. 
Derr,  34  Pa.  126,  75  Am.  Dec.  641,  holds  that 
a  decree  of  a  foreign  state  legitimatizing  an 
illegitimate  child  was  not  binding  upon  the 
courts  of  Pennsylvania  in  determining  the 
right  of  succession  or  descent  of  real  prop- 
erty situated  in  that  state.  In  Blythe  v. 
Ayrea,  96  Cal.  532,  19  L.  R.  A.  40,  Garoutte, 
J.,  writes  an  able  opinion  covering  the  en- 
tire ground,  and  he  concludes  that  statuted 
similar  to  the  one  upon  which  plaintiff  relies 
are  statutes  of  descent,  and  that  the  domicil 
or  status  of  the  child  and  the  extraterritorial 
operation  of  state  laws  are  wholly  imma- 
terial matters.  And  this,  it  seems  to  us,  is 
the  correct  doctrine.  It  is  written  on  the 
hornbook  of  the  law  that,  as  a  general  rule, 
the  succession  of  personal  property  is  regu- 
lated and  governed  by  the  law  of  the  owner's 
domicil,  while  that  of  real  property  is  gov- 
erned by  the  law  of  the  place  where  it  is 
situated.  3  Washb.  Real  Prop.  3d  ed.  p. 
16,  S  32,  and  cases  cited;  Tiedeman,  Real 
Prop.  S  664.  The  statute  under  considera- 
tion is  undoubtedly  a  statute  of  descent,  and 
must,  like  other  statutes  in  derogation  of  the 
common  law,  be  liberally  construed,  with  a 
view  to  promote  its  objects  and  assist  the 
parties  in  obtaining  justice.  Code  1873,  § 
2528.  It  is  quite  immaterial,  then,  where 
the  acts  of  recognition  relied  upon  oc- 
curred; for,  if  plaintiff  brings  himself  with- 
in the  terms  of  the  statute,  he  is  the  le- 
^  heir  of  the  deceased,  and  entitled  to 
inherit.  Such  seems  to  be  the  conclu- 
sion arrived  at  by  the  Supreme  Court 
of  the  United  States  in  Hutchinson  In- 
vest, Co,  V.  Caldwell,  152  U.  S.  65,  38  L.  ed. 
356.  See  also  Caldioell  v.  Miller,  44  Kan. 
12;  Harvey  Y.  Ball,  32  Ind.  98;  Miller  v. 
Miller,  91  N.  Y.  316,  43  Am.  Rep.  669.  It 
may  be  that  the  plaintiff's  status  is  to  be  de- 
termined by  the  law  of  his  mother's  domicil, 
or,  in  the  event  of  her  death,  by  that  of  his 
own,  or  of  his  father's;  but  with  that  ques- 
tion we  have  nothing  to  do.  The  sole  in- 
quiry here  is.  Is  he  entitled  to  inherit  the 
real  estate  and  personal  property  situated 
in  this  state,  under  the  facts  presented  in 
evidence  T  Our  conclusion  is  that  the  laws 
of  New  Jersey  are  wholly  immaterial  to  this 
inquiry, And  that  the  trial  court  was  right  in 
sustaining  plaintiff's  demurrer.  What,  then, 
must  plaintiff  do  in  order  to  establish  his 
heirship?  This  query  is  answered  by  turn- 
ing to  the  statute,  which  says,  in  substance, 
that  paternity  must  be  proved  during  the 
lifetime  of  the  father,  or  that  the  father 
must  have  recognized  him  as  his  child,  either 
in  writing  or  generally  and  notoriously.  In 
construing  til  is  statute  we  have  held  that 
this  recognition  need  not  be  made  in  the 
shape  of  a  formal  avowal,  but  may  be  suffi- 
ciently established  by  letters  and  correspon- 
dence. See  Crane  v.  Crane,  31  Iowa,  296. 
And  we  have  also  said,  in  construing  the 
words  "general  and  notorious,"  as  used  in 
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tliis  statute,  that  "general"  is  not  equiyalent 
to  universal,  and  that  "general"  means  ex- 
tenaive,  though  not  universal;  that  "notori- 
ous" is  synonymous  with  open,  and  should 
be  construed  with  reference  to  the  circum- 
stances and  surroundings  of  the  parties. 

With  the  rules  of  law  thus  settled,  we  now 
turn  to  the  eividence,  and,  without  setting  it 
out  in  detail,  state  our  conclusions  therefrom 
as  follows :  Plaintiff's  mother  lived  with  the 
father  of  the  deceased  as  his  housekeeper 
daring  the  summer  and  fall  of  1853.  I>e- 
eeawed,  who  was  then  a  young  man,  waited 
upon  her  and  escorted  her  to  various  enter- 
tainments. After  the  birth  of  plaintiff,  de- 
ceased visited  the  mother  many  times,  and 
spoke  of  the  child  as  his  son.  He  also  gave 
the  mother  money  with  which  to  purchase 
clothing  for  it.  It  also  appears  that  bast- 
ardy proceedings  were  instituted  in  the  state 
of  New  Jersey  against  the  deceased,  and  that 
under  these  proceedings  the  mother  received 
aid  for  the  support  of  the  child  until  she 
died.  One  of  the  defendants  made  affidavit 
in  which  she  stated  that  deceased  generally 
recognized  plaintiff  as  his  son,  and  that  such 
fact  waa  generally  known  in  the  neighbor- 
hood. Another  sister,  who  is  also  a  defend- 
ant, made  a  similar  affidavit.  Other  wit- 
nesses testify  that  while  deceased  lived  in 
New  Jersey  he  generally  called  and  treated 
pkiintiff  as  his  son,  and  that  he  was  gen- 
ally  so  recognized  in  the  community.  In 
the  year  1888  the  deceased  returned  to  New 
Jersey  on  a  visit,  and  while  there  inquired 
after  "plaintiff,  spoke  of  him  as  his  son,  and 
called  him  sudi  openly  and  in  the  presence  of 
many  people.  A  great  number  of  witnesses 
testify  to  having  heard  of  the  bastardy  pro- 
ceedings, and  say  in  effect  that  this  was  com- 


mon knowledge  of  the  community.  Soon  af- 
ter coming  to  Iowa,  the  deceased  sp<^e  to 
several  people  aJbout  having  an  illegitimate 
son  in  New  Jersev,  and  so  described  him  as  to 
leave  no  doubt  that  he  referred  to  plaintiff. 
As  late  as  the  year  1895  the  deceased  spoke 
of  plaintiff  as  his  son  to  his  neighbors  in 
Iowa.  From  about  the  year  1876  until  1885 
or  1886,  deceased  was  in  the  insane  hospital 
at  Independence.  During  the  latter  years 
of  his  life,  deceased  introduced  plaintiff  a» 
a  relative,  sometimes  as  a  nephew  and  some- 
times as  a  son.  There  are  many  other  acta 
of  recognition  and  notoriety,  which  need  not 
be  referred  to,  as  we  have  said  enough  to 
show  the  general  tenor  of  plaintiff's  evidence. 
Defendants  introduced  evidence  tending  to 
show  that  deceased  denied  that  plaintiff  was 
his  son,  and  also  to  the  effect  that  it  was  not 
a  notorious  fact  in  the  community  in  which 
he  lived.  While  giving  full  force  to  the  evi- 
dence, it  seems  to  us  that  there  can  be  no 
doubt  that  plaintiff  is  the  son  of  Peter  Van 
Horn,  and  that  deceased's  recognition  of  him 
as  such  was  general  and  notorious  within  the 
meaning  heretofore  given  those  terms  by  this 
court.  We  have  gone  over  the  entire  record 
with  care,  and  have  many  times  resorted  to 
the  transcript;  and,  without  further  extend- 
ing this  opinion,  it  is  sufficient  to  say  that, 
disregarding  all  improper  and  irrelevant  evi- 
dence, of  which  there  was  much,  we  still 
think  that  plaintiff  has  brought  himself  with- 
in the  letter  of  the  statute,  and  is  entitled  to 
inherit. 

The  decree  of  the  District  Court  is  there^ 
fore  affirmed. 

Rehearing  denied. 


GEORGIA  SUPREME  COURT. 


Florence  Barclay  JOHNSTONE,  by  Tren- 
holm  Baker,  His  Next  Friend,  Plff,  in 
Err., 

V. 

Charles  C.  TALIAFERRO,  Trustee  under  a 
Deed  of  Mary  M.  Marshall,  Deceased. 


( 


Ga. 


) 


•The  words  '^elttld"  and  «c1il1dren,**  ap- 
pearing In  a  deed  conveying  to  an  unmar- 
ried female  certain  property  during  her  life, 
and  at  her  death  to  such  child  or  children  as 
she  may  leave  living  at  the  time  of  her  death, 
will  not  include  an  Illegitimate  child  of  such 
female,  bom  several  years  after  the  making 
of  the  deed,  unless  it  plainly  appears  from 
the  language  of  the  instrument  that  it  was 
the  Intention  of  the  grantor  that  an  Illegiti- 
mate child  was  to  take  thereunder,  (a)  The 
word  "issue/*  nsed  in  a  subsequent  part  of  the 
deed  under  consideration  In  the  present  case, 

*Headnote  by  Cobb,  J. 

Note. — For  Illegitimate  children  as  next  of 
kin,  tee  note  to  French  ▼.  French  (Iowa)  16  L. 
R.  A.  300. 
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is  to  be  given  the  same  meaning  as  the  words, 
"child"  or  •children." 


(March  17.  1899.) 

ERROR  to  the  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  in  fa- 
vor of  defendant  in  a  proceeding  brought  to- 
establish  an  interest  in  a  trust  created  by 
Mary  M.  Marshall,  deceased.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Meroer  A  Mereer,  for  plaintiff 
in  error: 

If  a  mother  in  Georgia  dies  without  ex- 
pressing her  will,  the  liberal  law  gives  her 
property  to  all  her  children.  If  she  should 
express  her  wish  that  her  property  go  to 
her  children,  it  would  go  equally  to  all  her 
children. 

If  some  third  party  gives  property  to  the 
children  generally  ot  this  same  mother,  on 
what  principle  can  the  courts  say  that  this 
means  only  one  class  of  her  children,  her 
legitimate  cnildren  alone? 

Houston  v.  Davidson,  46  Qa.  574;  Allen  v. 
Donaldson,  12  Ga.  336. 

In  general  where  a  statute  declares  that 
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«  bastard  shall  inherit  as  if  legitimate,  the 
leffitimation  thus  imparted  is  not  treated  as 
a  limited  or  restricted  legitimacy ;  the  legiti- 
mation has  been  considered  to  have  the  ef- 
fect of  putting  the  legitimated  in  the  status 
of  one  born  in  lawful  wedlock. 

24  Am.  A,  Eng.  Enc.  Law,  Ist  ed.  p.  423. 

"Issue"  is  conceded  to  be  a  much  broader 
and  more  comprehensive  word  than  "chil- 
dren," and  in  this  sense  Mrs.  Marshall  evi- 
dentlv  used  it.  It  is  broad  enough  to  take 
in  all  descendants. 

Pearce  v.  Richard,  18  R.  I.  142,  19  L.  R. 
A.  472;  11  Am.  &  Eng.  Enc.  Law,  1st  ed.  p. 
870,  note. 

In  Bennett  ▼.  Toler,  15  Gratt.  588,  78  Am. 
Dec.  638,  the  court  held  that  the  illegitimate 
son  of  a  woman  took  equally  with  her  legiti- 
mate children  under  a  devise  from  her  father 
to  her  for  life,  and  at  her  death  the  property 
to  be  eaually  divided  among  her  children. 

The  aeath  of  the  mother  before  descent 
oast  would  not  prevent  the  illegitimate  child 
from  inheriting  her  share  of  the  estate  cast 
upon  him  from  her  father. 

McOuire  v.  Broton,  41  Iowa,  650 ;  Bimmona 
T.  Bull,  21  Ala.  501,  6t>  Am.  Dec.  263. 

"Child"  does  not  mean  only  a  legitimate 
ohild. 

Bunce  v.  Bunce,  27  Abb.  N.  Cas.  61;  Re 
Warden,  57  Cal.  489. 

It  has  been  held  that  illegitimate  children 
might  take  under  a  statute  which  declared 
that  a  limitation  to  the  "heir"  shall  be  con- 
strued to  be  the  "children." 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  893, 
note;  Howell  v.  Tyler,  91  N.  C.  207. 

The  word  "children"  is  not  confined  to 
those  born  in  lawful  wedlock. 

Drain  v.  Violett,  2  Bush,  155;  5  Am.  & 
Enff.  Enc.  Law,  2d  ed.  p.  1097;  Rogers  v. 
Weller,  5  Biss.  166;  Heath  v.  White,  5  Conn. 
228;  Hughes  v.  Knowlton,  37  Conn.  429; 
Dickinson's  Appeal,  42  Conn.  491 ;  McChinni- 
gle  V.  McKee,  77  Pa.  81 ;  MoOuire  ▼.  Brown, 
41   Iowa,  650. 

The  old  common-law  rule  that  a  bastard, 
being  of  kin  to  no  one,  cannot  be  an  heir,  nor 
have  heirs  save  those  of  his  own  body,  has 
been  modified  by  statute  in  the  United  States 
and  the  various  states,  so  as  to  allow  inheri- 
tance and  transmission  of  inheritance 
through  the  mother. 

Stevenson  v.  SulUvant,  5  Wheat  267,  6 
L.  ed.  85 ;  Oregley  v.  Jackson,  38  Ark.  487 ; 
WardelVs  Estate,  Myrick,  Prob.  Ot;  Rep. 
(Cal.)  224;  Harrison's  Estate,  Myrick,  Prob. 
Ct.  Rep.  (Cal.)  121;  Broum  y.  Dye,  2  Root, 
280;  Heath  v.  White,  5  Conn.  228;  Doe, 
Crawle,  v.  Bates,  6  Blackf.  533;  Stover  v. 
Boswell,  3  Dana,  233;  Jackson  v.  Jackson, 
78  Ky.  390,  39  Am.  Rep.  246;  Allen  v.  Ram- 
sey, 1  Met.  635;  Berry  v.  Owens,  5  Bush, 
452;  Neel  v.  Hihard,  30  La.  Ann.  808;  Hunt 
V.  Hunt,  37  Me.  333 ;  Earle  v.  Dawes,  3  Md. 
Ch.  230;  Waggoner  v.  Miller,  26  N.  C.  (4 
Ired.  L.)  480;  Gruhh's  Appeal,  58  Pa.  55; 
Woltemate's  Appeal,  80  Pa.  219;  NeiVs  Ap- 
peal, 92  Pa.  193 ;  Burlington  v.  Foshy,  6  Vt. 
83,  27  Am.  Dec  535;  2  Kent,  Com.  212. 

The  testator's  ''intention"  was  a  fact  to  be 
submitted  to  the  jury. 

The  words  "child  or  children"  include  ille- 
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gitimate  children  when  necessary  to  effectu- 
ate the  intention  of  the  testator. 

HiU  y.  Orook,  L.  R.  6  H.  L.  265;  Palmer 
V.  Horn,  84  N.  Y.  516. 

Messrs.  Burton  Satitli  and  Speneer  R. 
Atkimaon  also  for  plaintiff  in  error. 

Messrs.  Saiiasy  St  Swkummj,  for  defendant 
in  error: 

The  estate  of  Mary  M.  Barclay  in  the 
trust  estate  was  a  life  estate  and  a  life  es- 
tate only;  being  expressly  for  and  during  her 
natural  life,  no  estate  passed  to  her  heirs. 

Simms  v.  Freiherr,  100  Ga.  610. 

Plaintiff  can  only  inherit  from  his  intes- 
tate mother. 

Acts  1816,  p.  266;  Prince,  Dig.  202;  Act 
1850,  p.  172. 

There  was  no  inheritance  estate  in  Mrs. 
Taliaferro  in  the  property  conveyed  by  the 
will  and  deed  of  Mrs.  Mary  M.  Marshall,  no 
estate  transmissible  to  her  heirs,  and  the 

Elaintiff  is  not  entitled  to  take  by  virtue  of 
is  claim  as  her  son  and  heir. 

Stevenson  v.  SulUvant,  5  Wheat.  207,  5 
L.  ed.  70. 

"Child  or  children"  in  wills,  deeds,  and 
statutes  must  be  taken  to  mean  legitimate 
child  or  children  as  much  as  if  the  word 
"legitimate"  had  been  introduced  before  it, 
ana  cannot  in  cases  like  the  present  be  con- 
strued to  include  illegitimate  children.  • 

Re  Ayles,  L.  R.  1  Ch.  Div.  282;  EUia  r. 
Houstoun,  L.  R.  10  Ch.  Div.  236;  Dorin  ▼. 
Dorin,  L.  R.  7  H.  L.  568;  Re  Bolton,  L.  R. 
31  Ch.  Diy.  647 ;  Durrant  y.  Friend,  11  Eng. 
L.  &  Eq.  2;  Cartu>right  v.  Vawdry,  5  Ves,  Jr. 
530;  Lyon  v.  Lyon,  88  Me.  395;  Cromer  v. 
Pinckney,  3  Barb.  Ch.  475 ;  Bolton  v.  Bolton, 
73  Me.  299;  Kirkpatrick  v.  Rogers,  41  N.  C. 
(6  Ired.  Eg.)  130;  Thompson  v.  McDonald, 
22  K.  C.  (2  Dev.  &  B.  Eq.)  463;  Doggett  v. 
Moseley,  62  N.  C.  (7  Jones,  L.)  587;  Hicks 
▼.  Smith,  94  Ga.  809;  Floyd  ▼.  Floyd,  97 
Ga.  124;  Porter  v.  Porter,  7  How.  (Miss.) 
106;  Shearman  v.  Angel,  Bail.  Eq.  351,  23 
Am.  Dec.  166;  Flora  ▼.  Anderson,  76  Fed. 
Rep.  217. 

So  lonff  as  there  are  legitimate  children 
to  take,  Dastards  can  never  come  under  the 
designation  of  children. 

EUis  V.  Houstoun,  L.  R.  10  Ch.  Div.  236; 
Bagley  v.  Mollard,  1  Russ.  &  M.  581 ;  Cart- 
wright  v.  Vawdry,  5  Ves.  Jr.  530;  Godfrey 
V.  Davis,  6  Ves.  Jr.  44;  Harris  v.  Lloyd,  I 
Turn.  &  R.  310;  Collins  v.  Hoarie,  9  Paige, 
81;  Heater  v.  Van  Auken,  14  N.  J.  Eq. 
159. 

To  take  a  case  out  of  the  common  rale 
that  only  l^itimate  children  can  take  under 
a  gift  to  chudren  there  must  be  on  the  face 
of  the  will  such  a  strong  probability  of  the 
testator  intending  to  include  illegitimate 
children  that  a  contrary  intention  cannot  be 
imputed  to  the  testator. 

Megson  v.  Hindle,  L.  R.  15  Ch.  Div.  198; 
Holt  V.  Sindrejl,  L.  R.  7  Eq.  170;  Wilkinson 
V.  Adam,  1  Ves.  &  b.  422;  Bell  v.  Phyn,  7 
Ves.  Jr.  458 ;  Hill  v.  Crook,  L.  R.  6  H.  L.  267, 
7  Moak,  Eng.  Rep.  1 ;  Re  Wells,  L.  R.  6  Eq. 
599;  Dorin  v.  Dorin,  L.  R.  7  H.  L.  568;  Re 
Bolton,  L.  R.  31  Ch.  Div.  542. 

Extrinsic    evidence    is  not    admissible  to 
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proYe  testator's  intention  to  include  bastards 
m  the  general  designation  of  children. 

Gardner  v.  Heyer,  2  Paige,  1 1 ;  Shearman 
V.  Angel,  Bail.  £q.  351,  23  Am.  Dec.  166;  4 
Kent,  Com.  346,  414,  419. 

There  must  be  such  a  designatio  personcB 
as  to  clearly  indicate  the  object  of  the  gift. 
The   bastard  must  be   in  existence. 

Re  Wells,  L.  R.  6  Eq.  599. 

Badtards  cannot  acquire  reputation  of  a 
reputed  child  until  after  birth. 

Earle  v,  Wilson,  17  Ves.  Jr.  628;  Harper 
T.  Archer,  4  Smedes  &  M.  99,  43  Am.  Dec. 
475,  note. 

llie  act  of  December  13,  1868,  pamph.  p. 
266,  and  the  amendment  in  the  act  of  Febru- 
ary 11.  1850,  pa^nph.  p.  172,  did  not  invest 
bastards  with  all  the  rights  of  children. 
They  could  only  inherit  from  their  mother 
or  from  each  other. 

Hicks  V.  Smith,  94  Ga.  818;  Floyd  v. 
Floyd,  97  Ga.  124;  Edmondsoti  v.  Dyson,  7 
Ga.  512:  Blacklaws  v.  Milne,  82  111.  505,  25 
Am.  Rep.  339;  Stevenson  y.  Sullivant,  5 
Wheat.  207,  5  L.  ed.  70;  Williams  v.  Kim- 
hall,  35  Fla.  49,  26  L.  R.  A.  746. 

In  the  construction  of  the  law  they  are  to 
be  considered  as  bastards  liable  to  all  the 
disabilities  to  which  the  common  law  sub- 
jects them  as  such  except  those  from  which 
the  statute  law  exempts  them. 

Stevenson  v.  Sullivant,  5  Wheat.  207,  6 
L.  cd.  70;  Williams  v.  Kimball,  35  Fla.  49, 
26  L.  R.  A.  746;  Haraden  v.  Larrahee,  113 
Mass.  430;  Pratt  y.  Atwood,  108  Mass.  40; 
Russell  V.  Russell,  S4  Ala.  48;  Blacklaxos  v. 
Milne,  82  111.  505,  25  Am.  Rep.  339. 

Messrs,  Ihmrin  du  Bigpaon,  ClLiaholiii, 
ft  Clay  also  for  defendant  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court : 

Florence  Barclay  Johnstone  filed  a  peti- 
tion to  the  superior  court  of  Chatham  coun- 
ty against  C.  C.  Taliaferro,  as  an  individual, 
and  as  trustee  under  a  deed  hereinafter  re- 
ferred to,  alleging  that  Margaret  Marshall 
was  a  foundling  left  by  someone  unknown 
upon  the  steps  of  the  residence  of  Mary  M. 
Marshall ;  that  it  was  never  known  who  were 
the  parents  of  Margaret  Marshall,  but  it  was 
supposed  that  she  was  a  natural  child, 
born  out  of  wedlock ;  that  Mary  M.  Marshall 
became  so  attached  to  her  that  she  was 
adopted  as  her  child,  and  given  the  name  of 
''Marshall";  that  she  was  known  as  "Mag- 
gie Moonshine,"  because  of  the  fact  that  she 
was  discovered  on  the  doorstep  on  a  bright 
moonlight  night;  that  the  supposed  circum- 
stances of  her  birth  and  parentage  did  not 
interfere  in  any  way  with  Mary  Id.  Marshall 
becoming  sincerely  attached  to  her,  and 
treating  her  as  if  she  were  her  own  chUd; 
that  Margaret  Marshall  intermarried  witn 
A.  A.  E.  W.  Barclay,  and  a  daughter,  Mary 
M.  Barclay,  was  the  offspring  of  the  union. 
On  the  30th  day  of  May,  1874,  Mary  M.  Mar- 
shall executed  a  trust  deed,  the  following 
being  a  copy  of  all  the  provisions  in  the 
same  that  are  material  in  the  present  case: 

Whereas,  on  the  23rd  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
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dred  and  sixty-eight,  the  said  Mary  M.  Mar- 
shall, in  the  presence  of  George  W.  Wylly, 
W.  W.  Paine,  and  Jonn  Cooper,  did  make  and 
publish  her  last  will  and  testament,  dispos- 
ing of  her  property  in  manner  and  form  set 
out  in  the  following  language  [the  provi- 
sions contained  in  i%ems  1,  2,  and  3  are  im- 
material to  the  proper  consideration  of  this 
case] :  "Item  Fourth.  All  the  rest  and  res- 
idue of  my  estate,  of  whatever  kind  and  char- 
acter and  description,  either  real,  personal, 
or  mixed,  and  wherever  situated,  which  I 
may  leave  at  the  time  of  my  death,  I  give, 
devise,  and  bequeath  unto  my  executors 
hereinafter  named,  in  trust,  nevertheless,  to 
and  for  the  sole  and  separate  use  of  Mary 
M.  Barclay,  the  daughter  of  my  adopted 
daughter,  Margaret  Marshall,  late  deceased, 
for  and  during  the  term  of  her  natural  life, 
free  from  the  debts,  contracts,  or  control  of 
any  husband  with  whom  she  may  hereafter 
intermarry,  and,  from  and  after  the  death 
of  the  said  Mary  M.  Barclay,  then  in  trust 
for  such  child  or  children  of  the  said  Mary 
M.  Barclay  as  she  may  leave  living  at  the 
time  of  her  death,  share  and  share  alike,  if 
more  than  one,  as  tenants  in  common,  their 
heirs  and  assigns,  forever;  the  representa- 
tives of  a  deceased  child  to  stand  in  the  place 
of  the  parent,  and  to  take  per  stirpes,  and 
not  per  capita.  The  allowance  of  a  liberal 
income  to  be  made  by  said  executors  hereby 
created  trustees  to  the  said  Mary  M.  Bar- 
clay, under  the  directions  of  a  court  of  equi- 
ty, until  she  arrive  at  the  age  of  eighteen 
years.  After  that  time,  the  whole  net  in- 
come to  be  given  to  her.  The  excess  of  in- 
come in  the  preceding  years  to  be  invested 
in  other  property,  to  be  held  upon  the  same 
use  and  trusts  as  are  in  this  will  expressed. 
But,  if  the  said  Mary  M.  Barclav  should  de- 

Sart  this  life  leaving  no  such  child  or  chil- 
ren,  or  representative  of  children,  liv- 
ing at  the  time  of  her  death,  then  and 
in  that  case  I  give  and  bequeath  [here 
follows  a  bequest  of  certain  property,  upon 
the  happening  of  the  contingency  mentioned, 
to  the  wardens  and  vestrymen  of  Christ 
Church,  in  Savannah,  for  a  parsonage]. 
Item  Fifth.  The  rest  and  residue  of  mv 
property  which  may  remain  after  the  deatn 
of  the  said  Mary  M.  Barclay  without  leaving 
issue  living  at  the  time  of  her  death,  as  afore- 
said, deducting  the  said  lots  on  West  Broad 
street,  mentioned  in  the  immediately  pre- 
ceding item  of  this,  my  will,  I  give,  devise, 
and  bequeath  to  the  said  the  wardens  and 
vestrymen  of  the  Episcopal  Church,  in  Sa- 
vannah, called  *Christ  Church,*  for  the  pur- 
pose of  erecting  an  orphan  asylum  and  a 
nouse  of  industry  for  tne  indigent  poor  of 
the  city  of  Savannah  on  such  lots  of  land 
within  the  limits  of  the  city  of  Savannah 
as  to  them  may  seem  suitable  for  that  pur- 
pose, and  for  the  endowment  of  said  institu- 
tion. .  .  .  Item  Six.  I  desire  and  direct 
that  the  said  Mary  M.  Barclay  shall  be  lib- 
erally educated  and  that  a  governess  shall 
be  employed  for  her,  with  an  adequate  sal- 
ary, until  she  arrives  at  mature  years ;  that 
said  Mary  M.,  with  the  said  governess,  shall 
reside  in  mv  house,  on  West  Broad  street; 
and  that  the  governess  shall   be  changed, 
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should  said  Mary  M.  become  displeased  with 
her.  [Here  follows  a  recital  that,  in  a  codi- 
cil to  the  will  above  set  out,  James  J.  War- 
ing and  Mary  M.  Barclay  had  been  appointed 
executor  and  executrix  thereof,  res<pectively, 
and  that  the  following  second  codicil  to  the 
will  had  been  published] :  It  is  my  will, 
and  I  do  hereby  direct,  that  the  allowance 
from  the  income  of  my  estate  to  be  given  to 
^lary  M.  Barclay,  the  daughter  of  my  adopt- 
ed daughter,  Margaret  Marshall,  afterwards 
Margaret  Barclay,  until  ^e  shall  attain  the 
age  of  eighteen  years,  as  also  the  entire  net 
income  of  my  said  estate  from  that  time  un- 
til she  attain  the  age  of  twenty-one,  shall  be 
subject  to  the  judgment  and  control  of  James 
J.  Waring,  the  executor  nominated  in  my 
first  codicil,  who  shall  hold  the  same  for  the 
exclusive  benefit  of  the  said  Marv  M.  Bar- 
clay; and  it  is  my  wish  that  under  no  cir- 
cumstances shall  A.  A.  E.  W.  Barclay,  the 
father  of  the  said  Mary  M.  Barclay,  have 
any  of  the  said  income,  or  claim  a  natural 
guardianship  over  her  person."  And  where- 
as, on  the  8th  day  of  April  in  the  year  1874, 
a  petition  was  filed  in  the  court  of  ordinary 
of  Chatham  county  by  Albert  R.  Lamar,  so- 
licitor general,  etc.,  under  instructions  from 
a  grand  jury  of  the  superior  court  ol  the  said 
county,  praying  that  a  guardian  might  be 
appointed  of  the  person  and  property  of  said 
Mary  M.  Marshall,  according  with  the  pro- 
vision of  S  1855  of  the  Code  of  Georgia. 
And  whereas,  the  said  Mary  M.  Marshall  is 
apprehensive^  that,  although  a  decision  was 
rendered  bv  *the  said  ordinary  on  the  30th 
dsij  of  said  month  of  April  refusing  the  ap- 
pointment of  a  commission,  on  the  ground 
that  said  application  had  not  been  made  in 
proper  form  and  with  proper  verification, 
yet  that  the  same  effort  in  some  other  form 
may  be  repeated,  and  although  she  is  now  In 
full  possession  of  her  mental  faculties,  and 
is  fully  able  to  take  care  of  herself  and  her 
property,  yet  that  the  time  mav  come  when 
the  advance  of  years  may  produce  such  ef- 
fect upon  her  as  to  invite  the  renewal  of  the 
same  effort  to  place  her  and  her  property 
under  the  control  of  some  person  not  of  her 
own  selection.  And  whereas  she,  the  said 
Mary  M.  Marshall,  prefers  to  guard  against 
the  danger  of  such  result  by  exercising  now 
her  right  and  power  to  select  for  hersdf  the 
person  to  be  intrusted  with  that  care  and 
management  of  her  property,  whenever  dis- 
ease or  infirmity  may  incapacitate  herself: 
Now,  then,  this  indenture  witnesseth  that 
the  said  Mary  M.  Marshall,  for  and  in  con- 
sideration of  the  premises,  and  of  the  sum 
of  five  dollars  to  ner  in  hand  paid  by  the 
said  James  J.  Waring  at  and  before  the  seal- 
ing and  delivery  of  these  presents,  the  re- 
ceipt whereof  is  hereby  adcnowledged,  has 
fiven,  granted,  bargained,  sold,  •  .  .  and 
y  these  presents  doth  give,  grant,  bargain, 
sell,  ...  all  the  tracts  or  parcels  of 
land,  premises  hereinafter  particularly  de- 
scribed, eituate,  lying,  and  being  in  the  city 
of  Savannah,  and  in  the  county  of  Chatham, 
and  in  the  state  of  Georgia;  that  is  to  say 
[here  follows  a  description  of  the  property 
conveyed] ;  and  any  other  and  all  other  prop- 
erty which  may  hereafter  belong  to  the  said 
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Mary  M.  Marshall.  To  have  and  to  hold, 
all  and  singular,  the  above-described  lotA, 
parcels,  and  tracts  of  land  and  premises, ' 
with  the  appurtenances,  and  any  and  all 
other  the  said  property  hereinbefore  de- 
scribed and  referred  to,  unto  him,  the  said 
James  J.  Waring,  in  trust  nevertheless,  to 
and  for  the  only  proper  use,  benefit,  and  be- 
hoof of  the  said  Mary  M.  Marshall  for  and 
during  the  remainder  of  her  natural  life,  the 
rents,  profits,  and  income^hereof  to  be  dis- 
posed of  by  herself,  or  in  accordance  with  her 
directions,  so  lopg  as  she  may  be  able  to  col- 
lect, manage,  and  dispose  of  the  same ;  but 
if  at  any  time  hereafter  said  Mary  M.  Mar- 
shall, from  disease  or  infirmity,  or  from  any 
cause,  shall  be  unable  to  collect,  manage, 
and  dispose  of  the  said  rents,  profits,  and  in- 
come, and  should  be  unable  to  give  direction, 
management,  and  disposition  of  the  same, 
then,  and  in  that  event  in  trust  to  collect 
and  receive  the  said  rents,  profits,  and  in- 
come, and  to  apply  so  much  thereof  as  may 
be  proper  and  necessary  to  the  support  of 
the  said  Mary  M.  Marshall,  liberally  supply- 
ing her  with  all  the  comforts  of  life;  and 
further  to  apply  as  much  thereof  as  may  be 
required,  indicated,  and  called  for  by  the 
said  Mary  M.  Barclay,  in  order  to  provide 
liberally  for  all  of  her* wants  as  a  young  ihh- 
son  in  her  station  of  life,  investing  whatso- 
ever surplus  may  thereafter  remain  subject 
to  the  same  use  and  trust;  and  after  the 
death  of  the  said  Maiy  M.  Marshall,  and  un- 
til the  said  Mary  M.  Barclay  shall  attain 
the  age  of  twenty-one  years,  to  apply  the  en- 
tire net  income,  or  so  much  thereof  as  sliall 
be  required,  indicated,  and  called  for  by  the 
said  Mary  M.  Barclay,  for  her  support  and 
use,  investing  whatsoever  surplus  may  there- 
inafter remain,  subject  to  the  same  uses  and 
trusts ;  and  after  the  death  of  the  said  Mary 
M.  Marshall,  and  after  the  said  Mary  M. 
Barclay  shall  have  attained  the  age  of  twen- 
ty-one years,  or  shall  have  depart^  this  life, 
witJi  or  without  issue,  then  to  hold  the  said 
property  subject  to  the  trusts  which  are 
explicitly  set  lorth  in  recitals  of  the  contents 
of  the  said  last  will  and  testament  of  the 
said  Mary  M.  Marshall,  and  the  codicils 
thereto,  which  said  recitals  are  hereinbefore 
contained,  and  which,  to  that  end,  are  made 
part  and  parcel  of  this  deed  of  indenture. 

On  the  7th  day  of  March,  1893,  the  defend- 
ant, Taliaferro,  was  "duly  appointed  as  sub- 
stituted trustee"  under  the  deed  above  re- 
ferred to.  It  is  further  alleged  in  the  peti- 
tion that  plaintiff  is  the  natural  son  of  Mary 
M.  Barclay,  bom  out  of  wedlock  in  the  year 
1878;  that,  after  the  birth  of  plaintiff,  his 
mother  intermarried  with  the  defendant  Ta- 
liaferro, and  that  there  are  now  living  three 
children,  the  offspring  of  this  marriage; 
that  Mary  M.  Barclay  has  departed  this 
life;  that,  since  her  death,  Taliaferro  has 
furnished  petitioner  with  what  was  neces- 
sary for  his  support  and  education,  until 
about  a  year  before  the  filing  of  the  petition, 
but  that  since  that  time  the  defendant  has 
totally  failed  and  refused  to  fumieh  any- 
thing to  petitioner;  that  petitioner,  under 
the  terms  of  the  deed  above  referred  to,  is 
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entitled  to  a  one-fourth  interest  in  the  prop- 
erty described  in  that  deed,  which  property 
is  m  the  hands  of  the  defendant  as  trustee. 
The  prayer  is  that  an  accounting  be  had,  and 
that  petitioner  recover  his  interest  in  the 
property.  To  the  petition  the  defendant 
fileu  demurrers,  both  general  and  special, 
which  were  sustained  by  the  court.  To  this 
ruling  the  plaintiff  excepted. 

The  plaintiff  contends  that  he  is  entitled 
to  share  in  the  property  described  in  the 
trust  deed,  under  that  part  of  the  paper  nur- 
porting  to  be  a  will  which  is  embodied  in 
the  deed,  and  which  declares  that  from  and 
after  the  death  of  Mary  M.  Barclay  the  prop- 
erty shall  be  held  "in  trust  for  such  child  or 
children  of  the  said  Mary  M.  Barclay  as  she 
may  leave  living  at  the  time  of  her  death, 
share  and  share  alike,  if  more  than  one,  aa 
tenants  in  cc»nmon,  their  heirs  and  assigns, 
forever;  the  representatives  of  a  deceased 
child  to  stand  in  the  place  of  the  parent,  and 
to  take  per  stirpes,  and  not  per  capita."  It 
is  also  contended  that  the  word  "issue,"  ap- 
pearing in  a  subsequent  clause  of  the  deed, 
which  provides  for  a  limitation  over  in  the 
event  that  Mary  M.  Barclay  should  die 
"without  issue,"  should  be  given  a  broader 
signification  than  the  word  "children,"  and 
that  for  that  reason  the  words  "child"  or 
"children,"  wherever  contained  in  the  deed, 
are  to  be  given  the  same  meaning  as  would 
be  given  the  word  "issue."  Construing  this 
deS  as  a  whole,  it  does  not  appear  that  the 
use  of  the  word  "issue"  was  intended  by  the 
grantor  to  in  any  way  alter  the  meaning 
which  would  ordinarily  be  given  the  word 
"children,"  nor  to  enlarge  the  meaning  of 
that  word,  even  if,  under  some  circumstan- 
ces, the  word  "issue"  should  be  construed  to 
embrace  illegitimate  children.  Treating 
the  temoLS  "children"  and  "issue"  as  having 
been  used  in  identically  the  same  sense  in 
the  trust  deed  under  which  the  plaintiff 
claims,  it  becomes  necessary  to  determine 
who  were  intended  by  Mrs.  Marshall  to  be 
the  recipients  of  her  bounty,  when  she  said 
that  the  property  described  in  the  deed 
should  go  to  tne  "children"  of  Mary  M.  Bar- 
clay upon  her  death.  It  becomes  necessary, 
in  the  first  instance,  to  determine  whether, 
under  the  law  of  this  state,  the  words  "child" 
or  "children,"  when  used  in  a  deed  or  will, 
would  embrace  other  than  legitimate  chil- 
dren. 

Mr.  Schouler,  in  his  work  on  Domestic  He- 
lations,  thus  describes  the  status  of  a  bas- 
tard at  the  common  law:  "The  rights  of 
a  bastard  are  very  few  at  the  common  law; 
children  bom  out  of  a  legal  marriage  hav- 
ing been  from  the  earliest  times  stigmatized 
with  shame,  and  made  to  suffer  through  life 
the  reproach  which  was  rightfully  visited 
upon  those  who  brought  them  into  being. 
The  dramatist  depicts  the  bastard  as  a  so- 
cial Ishmaelite,  ever  bent  upon  schemes  for 
the  ruin  of  others,  fully  determined  to  prove 
a  villain;  thus  fitly  indicating  the  public 
estimate  of  such  characters  centuries  ago  in 
England.  The  law  writers,  too,  pronounce 
the  bastard  to  be  one  whose  only  rights  are 
such  as  he  can  acquire;  going  so  far  as  to 
demonstrate,   by   cruelly   irresistible    logic, 
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that  an  illegitimate  child  cannot  possibly  in- 
herit because  he  is  the  son  of  nobody; — some- 
times called  fllius  nullius,  and  sometimes 
filiu^  populi.  Coke  seemed  to  concede  a  fa- 
vor in  admitting  that  the  bastard  might 
g&in  a  surname  by  reputation,  though  none 
by  inheritance.  The  most  important  disa- 
bility of  an  illegitimate  child  at  the  common 
law  IS  that  he  has  no  inheritable  blood ;  that 
he  is  incapable  of  becoming  heir,  either  to 
his  putative  father  or  to  his  mother,  or  to 
anyone  else;  that  he  can  have  no  heirs  but 
those  of  his  own  body."  Schouler,  Dom. 
Eel.  §S  276,  277.  See  also  1  Bl.  Com.  459 ; 
2  Kent,  Com.  14th  ed.  212;  4  Kent,  Com. 
14th  ed.  413;  3  Am.  &  Eng.  Enc.  Law,  p. 
891.  The  condition  of  a  bastard  under  the 
law  of  this  state  is  the  same  as  it  was  at 
common  law,  except  in  so  far  as  it  has  been 
ameliorated  by  statute.  In  1816  the  general 
assembly  passed  an  act  in  relation  to  es- 
cheats, which  declared  that,  "where  any 
woman  shall  die  intestate,  leaving  children 
commonly  called  ill^itimate  or  natural-born 
out  of  wedlock,  and  no  children  born  in  law- 
ful wedlock,  all  such  estate  whereof  she 
shall  die  seised  or  possessed  of,  whether  real 
or  personal,  shall  descend  to,  and  be  equally 
divided  among,  suoh  illegitimate  or  natural- 
born  children  and  their  representatives,  in 
the  same  manner  as  if  they  had  been  born 
in  wedlock;  and  if  such  illegitimate  or  natu- 
ral-born child  shall  die  intestate,  without 
leaving  any  child  or  children,  his  or  her  es- 
tate, as  well  real  as  personal,  shall  descend 
to,  and  be  equally  divided  among  his  or  her 
brothers  and  sisters,  born  of  tne  body  of 
the  same  mother,  and  their  representatives, 
in  the  same  manner  and  under  the  same  reg- 
ulations and  restrictions,  as  if  they  had  been 
born  in  lawful  wedlock."  Acts  1816,  p.  40. 
The  reason  for  passing  this  act  is  stated  in 
the  preamble  to  be  l£at  the  term  "heirs" 
"has  been  so  construed  as  to  prevent  chil- 
dren born  of  the  body  of  the  same  mother 
from  being  capable  of  inheriting  or  transmit- 
ting inheritances."  In  1829  an  act  was 
Sassed  for  the  "relief  of  certain  fortunate 
rawers"  in  a  land  lottery  which  had  been 
authorized  by  law,  and  it  was  declared  in 
that  act  that  the  fact  that  the  drawer  was 
an  illegitimate  child  should  not  interfere 
with  his  rights  to  the  land  drawn,  and  that 
"whenever  any  illegitimate  child,  having 
drawn  a  lot  of  land  in  said  lottery  and  who 
has  or  may  die  intestate  without  child  or 
children,  or  the  representatives  of  children, 
and  without  brothers  or  sisters  on  the  mater- 
nal side,  then  and  in  that  case,  the  said  land 
shall  descend  to  and  vest  in  the  mother." 
Acts  1829,  pp.  121,  122.  In  1850  the  act  of 
1816,  8upra,  relating  to  escheats,  was  amend- 
ed so  as  to  provide  "that  from  and  immediate- 
ly after  the  passage  of  this  act,  alL  bastards 
or  natural-born  children  of  widows,  when 
said  widows  shall  die  intestate,  shall  inher- 
it the  real  and  personal  estate  of  their  de- 
ceased mothers,  acquiied  and  accumulated 
during  widowhood,  equally  with  the  child  or 
children  of  said  widows  born  in  lawful  wed- 
lock— any  law,  usage,  or  custom  to  the  con- 
trary notwithstanding."    Acts  1850,  p.  172. 
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In  1855  the.  general  asgembly  passed  an  act 
"to  prescribe  the  order  of  descent  and  succes- 
sion of  the  estates  of  illegitimate  persons 
who  die  intestate,"  which  provides  as  fol- 
lows: '^When  any  person  shall  depart  this 
life  intestate,  who  by  law  is  illegitimate,  hav- 
ing a  widow,  or  widow  and  child  or  children, 
or  their  descendants,  then  the  property  of 
such  illegitimate  person  shall  descend  to,  and 
belong  to,  such  persons  as  would  inherit  the 
same  were  such  person  legitimate.  If  such 
illegitimate  person  shall  leave  no  widow, 
or  child  or  children,  or  the  descendants  of  n 
child  or  children,  then  the  property  of  such 
illegitimate  person  shall  descend  to  and  be- 
long to  such  persons  of  the  maternal  blood 
as  would  be  entitled  to  the  same  had  such 
illegitimate  person  been  legitimate,  and  died 
leaving  no  collateral  kindred  of  the  paternal 
Wood."  Acts  1855-56,  pp.  227,  228.  In 
1850  a  law  was  passed  amending  "the  law  of 
descent,  in  cases  of  persons  who  are  illegit- 
imate, or  bom  out  of  law^^f  ul  wedlock,  dying 
intestate."  It  provided  as  follows:  "When 
any  person  who  is  illegitimate  or  born  out  of 
wedlock  and  who  has  never  been  legitima- 
tized, shall  die  intestate,  leaving  no  widow 
or  child  or  children,  or  descendants  of  a  child 
or  children,  and  shall  leave  surviving  a 
brother  or  sister,  or  brothers  and  sisters  of 
like  illegitimate  birtb,  and  born  of  the  same 
mother  of  such  intestate,  or  descendants  of 
such  brother  or  sister,  or  brothers  and  sis- 
ters, and  their  said  descendants  shall  be  en- 
titled to,  and  inherit  the  estate,  real  or  per- 
sonal, of  such  intestate*  under  the  same 
rules  and  regulations,  as  if  said  intestate 
and  said  brouier  or  sister,  or  brothers  or  sis- 
ters, were  born  in  lawful  wedlock.  If  such 
intestate  shall  die  leaving  no  widow,  or  child 
or  children,  or  descendants  of  a  child  or  chil- 
dren, or  brother  or  sister  so  born  as  herein- 
before mentioned,  no  descendants  of  such 
brother  or  sister,  but  shall  leave  a  brother 
or  sister,  or  brothers  or  sisters,  born  of  the 
mother  of  such  intestate  in  lawful  wedlock, 
or  descendants  of  such  last-mentioned  broth- 
er or  sister  or  brothers  and  sisters,  then  and 
in  that  event,  such  last- mentioned  brother 
or  sister,  or  brothers  and  sisters,  and  their 
descendants  shall  be  entitled  to  and  inherit 
the  estate  of  such  intestate,  under  the  same 
rules  and  regulations  as  if  they  were  in  law 
the  next  of  kin  of  such  intestate."  Acts 
•1859,  p.  30. 

The  provisions  of  the  different  statutes 
above  referred  to  relating  to  bastards  were 
incorporated  in  the  Code  of  1863,  in  the  fol- 
lowing language: 

"Sec.  1751.  Bastards  have  no  inherita- 
ble blood  except  that  given  to  them  by  ex- 
press law;  they  may  inherit  from  their 
mother  and  from  each  other,  children  of  the 
same  mother  in  the  same  manner  as  if  legit- 
imate.  II  a  mother  have  both  legitimate 
and  illegitimate  children,  they  shall  inherit 
alike  the  estate  of  the  mother.  If  a  bas- 
tard dies  leaving  no  issue  or  widow,  his 
mother,  brothers  and  sisters  shall  inherit  his 
estate  equally.  In  distrifbutions  under  this 
law  the  children  of  a  deceased  baetard  shall 
represent  the  deceased  parent. 

"Sec.  1752.  If  a  babtard  dies  intestate, 
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leaving  no  widow  or  lineal  descendant,  or  il- 
legitimate brother  or  sister,  or  descendant  of 
a  brother  or  sister  or  mother,  but  shall  leave 
a  brother  or  sister  of  legitimate  blood,  such 
brother  or  sister,  or  descendant  of  such 
brother  or  sister,  may  inherit  the  estate  of 
such  intestate." 

Section  1751  of  the  Code  of  1863  appears 
in  the  Code  of  1895  in  identically  the  same 
language.  Civil  Code,  §  2510.  Section 
1752,  as  amended  by  the  act  of  1866,  appears 
in  the  Code  of  1895,  in  the  following  lan- 
guage: "If  a  bastard  dies  intestate,  leav- 
ing no  widow  or  lineal  descendant,  or  ille- 
gitimate brother  or  sister,  or  mother,  but 
shall  leave  a  brother  or  sister  of  legitimate 
blood,  such  brother  or  sister,  or  descendant 
of  such  brother  or  sister,  may  inherit  the 
estate  of  such  intestate;  but  in  default  of 
any  such  person,  the  brothers  and  sisters  of 
the  mother  of  such  bastard  or  their  descend- 
ants, or  the  maternal  grandparents  of  such 
bastard,  may  inherit  the  estate  of  such  bas- 
tard, to  be  divided  amongst  said  persons  in 
accordance  with  the  degrees  of  consanguini- 
ty prescribed  in  the  laws  for  the  distribu- 
tion of  other  estates."  Civil  Code,  §  2511 
(Acts  1864-66,  p.  102). 

Under  the  law  of  this  state,  a  bastard  has 
inheritable  blood,  to  the  extent  provided  in 
the  statutes  above  referred  to.  He  can  take 
as  heir  by  descent  from  his  mother,  and  she 
from  him;  and,  in  like  capacity,  he  may  in- 
herit from  his  mother  generally  with  legit- 
imate children.  He  may  also  inherit  from 
an  illegitimate  brother  or  sister ;  and  illegit- 
imate brothers  or  sisters,  or  their  descend- 
ants, may  inherit  from  him.  In  certain  in- 
stances, upon  failure  of  heirs  of  the  illegit- 
imate line,  the  brother  or  sister  of  the  legit- 
imate blood,  or  their  descendants,  may  in- 
herit from  him;  and  even  the  maternal 
grandparents  of  the  bastard  may  inherit  his 
estate.  Such  is  the  relation  which,  under 
the  law  of  this  state,  the  bastard  bears  to 
the  mother  and  those  persons  related  to  him 
through  her.  The  relation  which  the  father 
bears  to  the  bastard  under  the  laws  of  this 
state  is  to  be  found  in  the  declarations  that 
the  father  of  a  bastard  is  bound  to  maintain 
him;  that  he  may  voluntarily  discharge  his 
duty,  but  that,  if  he  fails  or  refuses  to  do 
so,  the  law  will  compel  him.  The  father  of 
an  illegitimate  child  may  render  the  same 
legitimate,  by  appropriate  proceedings  In 
the  superior  court.  Civil  Code,  §5  2494, 
2508.  It  will  thus  be  seen  that  the  bastard 
is  recognized  as  an  heir  of  the  mother,  and  of 
the  issue  of  the  mother,  and  that  those  who 
are  in  certain  degrees  of  consanguinity  to 
him  may  be  his  heirs;  but,  as  to  the  father, 
the  relation  of  a  bastard  who  has  never  been 
legitimated  is  the  same  as  it  was  at  common 
law, — he  cannot  inherit  from  the  father,  nor 
are  the  descendants  or  relations  of  the 
father,  under  any  circumstances,  his  heirs. 
The  le^al  status  of  the  bastard  has  changed 
from  time  to  time  in  this  state,  as  is  seen  by 
the  statutes  above  referred  to;  and  it  may 
be  well,  in  the  present  investigation,  to  exam- 
ine the  decisions  of  this  court  in  reference 
to  the  matter.  In  the  case  of  Edmondaon  v. 
Dyson,  7  Ga.  512,  it  was  held«  where  an  act 
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of  the  general  assembly  (Acts  1826,  p.  136, 
§  2)  declared  "that  the  name  of  Sarah  Jane 
Wells  be  charged  to  the  same  of  Sarah  Jane 
Rakestraw,  and  that  she  be  declared  legiti- 
mate and  capable  of  inheriting,  and  like 
privileges  in  law  as  if  she  had  Wn  born  in 
lawful  wedlock;  .  .  .  that  inasmuoh  as 
the  illegitimate  child  was  not,  by  the  act, 
made  legitimate  to  any  particular  person,  the 
only  effect  of  it  was  to  change  her  name,'* 
and  hence  that  she  could  not  take  under  a 
will  which  bequeathed  certain  property  to 
the  "heir  or  heirs  at  law"  of  Gainham  L. 
Rakestraw,  her  reputed  father.  In  Beall 
y.  Beall f  8  Ga.  210,  the  question  was  raised 
as  to  whether  the  general  assembly  of  Greor- 

f;ia  possessed  the  power  by  a  special  act  to 
egitimate  a  bastard  child;  and  it  was  there 
held  that  as,  under  the  common  law,  the 
British  Parliament  could  pass  such  an  act, 
and  as  there  was  nothing  in  the  written  Con- 
stitution of  this  stat^  to  deprive  the  gen- 
eral assembly  of  the  power,  it  still  resided 
there.  Since  the  Code  of  1863,  the  power  to 
legitimate  bastards  has  been  vested  in  the 
courts.  Code  1863,  S  1738;  Civil  Code,  9 
2494.  In  Allen  v.  Donaldson,  12  Ga.  332, 
decided  in  1852,  it  was  held:  "When  there 
are  two  sets  of  children,  bom  of  the  same 
mother,  the  one  legitimate  and  the  other  il- 
legitimate, and  one  of  the  latter  dies  intes- 
tate and  without  issue,  the  legitimate  broth- 
ers and  sisters  on  the  maternal  side  are  not, 
by  the  statutes  of  this  state,  codistributees 
of  the  estate  of  the  deceased,  with  the  illegit- 
imates.*' The  radical  changes  which,  had 
been  made  in  the  law  in  reference  to  bas- 
tards up  to  the  time  of  this  decision  are  thus 
alluded  to  by  Judge  Lumpkin:  "We  ac- 
knowledge that  there  is  an  increasing  liber- 
ality evinced  in  modern  legislation  in  favor 
of  ille^timates.  And  we  rejoice  that  it  is 
so.  This  is  shown  by  the  act  of  1829,  which 
provides  that  land  drawn  by  illi^iMmates 
who  have  been  returned  as  orphans  should 
not  be  considered  &9.  fraudulent,  but  the 
same  was  declared  to  vest  in  them.  But  it 
does  not  occur  to  this  court  that  we  should 
be  advancing  this  policy  by  holding  that  le- 
gitimates should  come  in  and  share  the  in- 
heritance of  an  illegitimate  with  the  co-ille- 
gitimates, while  the  privilege  was  not  recip- 
rocal. We  do  not  understand,  in  the  lan- 
guage of  our  brother  Peeples,  how  legiti- 
mates can  be  of  kin  to  the  illegitimates,  but 
the  illegitimates  at  the  same  time  not  of 
kin  to  them.  It  is  counsel,  and  not  the 
court,  who  erect  the  wall  between  these  uter- 
ine bretiiren,  and  maintain  that  the  legit- 
imates may  leap  over  this  wall,  and  feed  in 
common  on  the  wild  pasturage  of  the  illegiti- 
mate?, while  they  deny  to  the  latter  the  priv- 
ilege of  returning  with  them  and  partaking 
of  their  ereen  meadows.  It  would  be  a  good 
law,  pernaps,  to  enable  each  to  inherit  from 
the  other,  where  there  were  no  others  occu- 
pying the  seme  status,  in  preference  to  al- 
lowing the  property  to  vest,  under  our  stat- 
ute of  distribution,  in  distant  collateral  re- 
lations, or  to  escheat  to  the  state  for  want 
of  heirs  capable  of  inheriting."  Shelton  v. 
WHght,  25  Ga.  636,  decides  that  "an  illegiti- 
mate child,  fully  legitimated  by  an  act  of 
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the  legislature  passed  by  the  procurement 
of  the  putative  father,  becomes  iiis  lawful 
child,  and  such  child  and  his  lawful  children, 
upon  the  death  of  either,  inherit  from  each 
other."  Judge  McCay,  in  Houston  v.  David- 
son^  45  Ga.  574,  thus  declares  the  law  of 
Georgia  in  reference  to  the  capacity  of  bas- 
tards to  inherit:  "The  progress  of  civiliza- 
tion and  the  spread  of  correct  ideas  has  now 
almost  obliterated  the  old  notion  that  ille- 

?[itimate8  are  outcasts.  They  do  not  inherit 
rom  the  father,  because  the  marriage  tie — 
the  proof  that  they  are  his  children-^does 
not  exist  between  him  and  the  mother.  But 
no  such  proof  being  needed  as  to  their  con 
nection  by  blood  with  the  mother,  or  with 
the  brothers  and  sisters  of  her  womb,  they 
inherit.  It  is  in  Georgia,  now,  only  &  ques- 
tion of  legal  proof  of  blood  connection,  since 
now  legitimates  and  illegitimates  inherit 
equally  from  the  mother,  and  a  legitimate 
brother  or  sister  may  in  some  cases  inherit 
from  an  illegitimate.  ...  So  the  mar- 
riage of  the  parents  legitimates  the  children 
born  before.  .  .  .  The  whole  spirit  of 
our  law  is  to  put  them  on  the  same  footing 
of  legitimates,  as  to  their  mother,  and  to  the 
children  of  her  womb.  We  hold,  therefore, 
that  the  act  of  1859,  extending  the  princi- 
ple of  representation  among  collaterals  to 
the  grandchildren  of  brothers  and  sisters,  ex- 
tends to  the  case  where  the  estate  for  dis- 
tribution is  the  estate  of  an  illegitimate." 
The  decision  in  La/ngmade  v.  Tuttle,  78  Ga. 
770,  was  simply  declaratory  of  the  law  that 
the  mother  was  an  heir  of  her  bastard  son. 
Hicks  V.  Smith,  94  Ga.  809,  decides  that  an 
order  of  the  superior  court  legitimating  a 
bastard  on  the  application  of  the  fauier 
makes  such  bast-ard  ca,pable  of  taking  by  de- 
scent from  his  father  only,  and  that  he  is 
not,  by  virtue  of  such  order,  enabled  to  take 
as  the  heir  of  the  ancestors  of  the  father. 
In  Floyd  v.  Flopd,  07  Ga.  124,  it  was  held 
that  "the  term  'child,'  as  employed  in  §  2664 
of  the  Code,  does  not  include  a  bastard,  so  as 
to  entitle  him  to  the  benefits  of  its  provi- 
sions, and  the  conclusive  presumption  of  a 
gift  rcEulting  from  continuous  possession, 
under  the  circumstances  therein  set  forth 
arises  only  in  favor  of  legitimate  children." 
Florence  Barclay  Johnstone  is  therefore 
undoubtedly  an  heir  of  his  mother,  Mary  M. 
Barclay,  and  as  such  is  entitled  to  inherit 
with  her  other  children  any  property  which 
she  may  have  owned  at  the  time  of  her  deathi 
and  which  would  go  to  her  heirs  at  law  upon 
her  demise.  But  the  property  in  contro- 
versy was  not  vested  in  Mary  M.  Barclay  in 
such  a  way  as  to  be  transmissible  to  her  heirs 
at  law.  Those  who  take  this  property  after 
her  death  must  take  as  purchasers  under  the 
trust  deed;  and  therefore  the  question  to  bo 
determined  is  whether  the  plaintiff  is  a 
"child"  of  Mary  M.  Barclay,  within  the 
meaning  of  that  term  as  it  was  used  by  Mrs. 
Marshall.  In  other  words.  Was  it  the  inten- 
tion of  Mrs.  Marshall,  when  she  signed  the 
paper  purporting  to  be  a  will,  and  when  she 
afterwards  incorporated  it  in  the  deed,  that 
the  provisions  of  that  paper  should  be  broad 
enough  to  embrace  within  the  reach  of  the 
benefits  therein  provided  for  the  illegitimate 
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offspring  of  Mary  M.  Barclay,  brought  into 
life  more  than  three  years  after  the  date  of 
the  deed  so  made?  Was  it  in  contemplation 
of  Mrs.  Marshall  when  she  made  this  deed 
that  the  child  who  was  undoubtedly  the  ob- 
ject of  her  great  affection  should  come  to 
disgrace,  and  have  born  to  her  a  child  out 
of  lawful  wedlock?  A  casual  reading  of  the 
deed,  with  its  provisions  with  reference  to 
the  care  and  attention  which  were  U>  be 
given  to  Mary  M.  Barclay  in  her  rearing  and 
education,  is  all  that  is  necessary  te  suj5i- 
ciently  demonstrate  that  this  result  was  not 
only  not  contemplated  by  Mrs.  Marshall, 
but  would  have  been  almost  the  last  thing 
that  would  have  occurred  to  her  mind.  No 
mother  could  have  been  more  tender  and  so- 
licitous about  the  future  of  her  own  child 
than  Mrs.  Marshall  evidently  was  about  the 
future  of  this  girl.  That  the  effect  of  hold- 
ing that  the  plaintiff  cannot  take  any  intex*- 
est  in  the  property  in  controversy  under  the 
terms  of  the  deed  would  be  adding  sorrows 
to  the  life  of  one  already  unfortunate  and 
desolate  cannot  weigh  with  us  in  determin- 
ing what  the  language  of  this  deed  means. 
We  are  irresistibly  forced  to  the  conclusion 
that  the  plaintiff  cannot  take  any  interest 
whatever,  under  this  deed,  as  the  child  of 
Mary  M.  Barclay,  and  that  the  meaning  of 
the  word  ''child"  cannot  be  enlarged  so  as 
to  embrace  him,  notwithstanding  the  use  of 
the  word  ''issue"  in  another  part  of  the  deed. 
The  words  "children"  and  "issue,"  in  deeds, 
wills,  and  other  conveyances,  must  be  held  to 
mean  legitimate  children  or  issue,  unless  the 
context  IS  such  as  to  require  a  different  mean- 
ing, or  the  circumstances  surrounding  the 
execution  of  the  paper  are  such  as  to  make 
the  words  import  other  than  l^itimates. 
The  conclusion  reached  by  us  in  this  case  is, 
we  think,  not  only  eseentially  correct,  but 
the  same  is  supported  by  the  ereat  weieht  of 
authority.  Indeed,  we  have  been  unable  to 
find  any  case  which  is  entirely  irreconcilable 
therewith.  A  number  of  cases  are  cited  on 
the  briefs  of  counsel  for  both  parties.  Those 
which  seem  to  be  more  nearly  in  point  will 
now  be  considered,  and  we  think  we  will  be 
able  to  demonstrate  that  those  which  seem  to 
be  anteeonistic  to  the  view  we  have  token  are 
in  fact  ais>tinguishable  from  the  present  case. 
In  the  case  of  Cartwrighi  v.  Yawdry,  6 
Ves.  Jr.  530,  Lord  Chancellor  Loughborough 
says:  "It  is  impossible,  in  a  court  of  jus- 
tice, to  hold  that  an  illegitimate  child  can 
teke  equally  with  lawful  children,  upon  a 
devise  to  children."  And  this  was  in  a  case 
where  the  illegitimate  thus  excluded  was 
one  born  before  the  marriage  of  the  parents, 
and  at  the  time  of  the  making  of  the  will 
was  a  member  of  the  testator's  household, 
with  his  children  born  after  marriage.  A 
similar  ruling  was  made  in  the  case  of  God- 
frey V.  Dams,  6  Ves.  Jr.  43.  See  also  Dur- 
rant  v.  Friend,  11  Eng.  L.  &  Eq.  2.  A  tes- 
tator bequeathed  property  to  his  son  T.,  who 
was  an  illegitimate,  and  directed  a  division 
of  his  estate  into  seven  parts,  one  of  which 
was  given  to  his  widow  for  life,  and  after 
her  death  to  "such  of  his  children  to  whom 
the  other  six  shares  were  given."  As  to 
those  six  shares,  the  direction  was  to  pay 
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them  "among  all  my  children  livingat  my 
decease  (except  my  son  Thomas)."  The  tes- 
tator left  seven  children,  two  of  whopi  (T. 
and  A.)  were  illegitimate;  and  it  was  held 
that  A.  was  not  entitled  to  a  share  a!)  one  of 
the  testator's  children;  the  vice  chancellor 
saying:  "There  is  no  such  designatio  per- 
soncs  as  to  enable  me  to  say  that  Ann,  being 
ill^itimate,  is  entitled  to  share  with  legiti- 
mate children  of  the  testator  in  a  gift  to  his 
children,  nor  does  the  exception  of  Thomas 
raise  a  necessary  implication  that  Ann  is  to 
take  as  one  of  the  testator's  children."  Re 
M^ella,  L.  R.  6  Eq.  699.  See  also  Re  Ayles, 
L.  R.  1  Ch.  Div.  282 ;  Ellis  v.  Houstoun,  L. 
JL  10  Ch.  Div.  236;  Megson  v.  Hindle,  L.  R. 
15  Ch.  Div.  198. 

The  rule  laid  down  in  the  oases  just  cited 
was  recognized  by  the  court  of  appeals  of 
South  Carolina  in  Shearman  v.  Angel,  Ball. 
Eq.  351,  23  Am.  Dec.  166.  In  that  case  the 
will  of  the  testator  contained  the  following 
items:  "I  give,  devise,  and  bequeath  to  my 
beloved  mother,  Mrs.  Elizabeth  Shearman,  a 
part  of  my  plantation  on  John's  island  [de- 
scribing it],  .  .  .  which  said  part  or 
parcel  of  land  I  give  to  my  said  mother  dur- 
ing her  life,  and  at  her  decease  to  her  chil- 
dren forever.  Also,  I  give,  devise,  and  be- 
queath to  my  said  mother  .  .  .  the  fol- 
lowing negro  slaves  [naminff  them],  to- 
gether witS  their  issue,  to  ner,  my  said 
mother,  during  her  life,  and  at  her  decease 
to  her  children  forever.  Also,  I  give  and  be- 
queath to  my  said  mother  [certain  personal 
property],  to  her,  my  said  mother,  and  her 
children,  forever."  The  remainder  of  the 
testator's  property,  after  bequeathing  certain 
simis  of  money  to  several  slaves  whom  he  de- 
sired emancipated,  was  devised  to  his  sister 
Martha  Angd  and  her  husband,  Justus  An- 
gd.  The  testator  and  Martha  Angel  were 
the  natural  children  of  Mrs.  Shearman,  then 
Miss  ^cker,  and  Isaax)  Waight,  from  whom 
the  testator  derived  hie  estate.  The  com- 
plainants were  the  legitimate  children  of 
Mrs.  Shearman  by  a  subsequent  marria^, 
and  they  claimed  the  whole  of  the  real  estate 
and  personal  property  devised  to  Mrs.  Shear- 
man (she  having  died),  by  virtue  of  the 
express  limitation  to  her  children.  The  chan- 
cellor decreed  that  they  were  so  entitled; 
holding  that  the  illegitimate  sister  of  the 
testator  was  not  one  of  the  children  of  their 
mother,  in  the  sense  in  which  that  word  was 
ufrcd  in  the  will.  Upon  appeal  this  decision 
was  affirmed.  The  ruling  in  the  case  just 
cited  goes  much  further  uian  it  is  necessary 
for  us  to  go  in  the  present  .case,  and  it  is 
evidence  of  how  tenaciously  the  courts  clin<{ 
to  the  idea  that  the  word  "child"  shall  al- 
ways convey  to  the  mind  that  a  legitimate 
is  being  dealt  with,  and  that  it  is  incumbent 
upon  anyone  who  desires  to  give  to  hi  a 
word  any  other  than  ito  well-known  mean- 
ing to  show  that  such  was  the  intention  of 
the  person  who  used  the  language. 

In  Massachusette  it  was  held  that  the  word 
"children"  did  not  embrace  illegitimate  chil- 
dren, in  an  act  (Rev.  Stat.  chap.  62,  §  21) 
which  provided  that  "when  any  testator  shall 
omit  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue   of   any  deceased 
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child,  they  shall  take  the  same  share  of  his 
estate,  both  real  and  personal,  that  they 
would  have  been  entitled  to  if  he  had  died 
intestate,  unless  they  shall  have  been  pro- 
vided for  by  the  testator  in  his  lifetime;  or 
unless  it  shall  appear  that  such  omission  was 
intentional,  and  not  occasioned  by  any  mis- 
take or  accident."  And  this,  too,  notwith- 
standing the  fact  that  there  was  a  statute 
which  declared  that  an  illegitimate  child 
should  be  considered  as  an  heir  of  its  mother, 
and  inherit  from  her  estate.  Thomas,  J.,  in 
the  opinion,  thus  states  the  conclusion 
reached:  "As,  at  the  conmion  law,  illegiti- 
mate children  have  no  rights  of  inheritance 
or  descent,  whatever  they  take  is  by  force  of 
the  statutes.  The  statutes  have  provided  for 
cases  of  inheritance,  for  the  descent  of  intes- 
tate estates.  They  have  made  no  provision 
for  cases  where  there  is  an  omission  b^  a  tes- 
tator to  provide  in  his  will  for  an  illegiti- 
mate child.  Whether  the  same  reasons  ap- 
ply to  the  case  of  an  omission  of  an  illegiti- 
mate child,  and  the  same  results  should  fol- 
low such  omission,  is  a  question  for  the  legis- 
lature, and  not  for  the  court."  Kent  v.  Bar* 
her,  2  Gray,  535. 

In  Illinois  it  was  held  that,  prima  facie, 
the  term  "children"  means  lawful  children, 
and  that  a  statute  of  descents  by  which  the 
property  of  an  intestate  is  made  to  descend 
to  and  among  children  and  their  descendants 
has  reference  to  lawful  children  only,  and 
does  not  do  away  with  the  common-law  rule 
which  prevents  illegitimate  children  from 
inheriting.  BlacklatM  y.  Milne,  82  111.  606, 
23  Am.  Rep.  339. 

In  North  Carolina  H  was  held  that  the 
word  "children"  per  se  imports,  in  law, 
legitimate  children,  and  none  but  legitimate 
children  can  be  understood  as  embraced  in 
an  instrument  providing  for  "children," 
unless  it  manifestly  appears  that  natural 
children  were  thereby  intended,  and  that  this 
meaning  of  the  word  "children"  was  not  at 
all  altered  by  an  act  of  the  legislature  of  that 
state  which  permits,  where  a  woman  dies 
intestate  and  without  legitimate  children, 
''those  conunonly  called  illegitimate  or  nat- 
ural children"  to  succeed  to  the  property  of 
their  mother.  They  are  not  thereby  made, 
in  law,  the  children  of  their  reputed  mother, 
but  only  enabled  to  take  her  property  where 
there  are  none  such  under  the  description 
above  quoted.  The  facts  of  the  case  in  which 
this  ruling  was  made  were  that  John  Char- 
teris  bequeathed  all  of  his  property  to  his 
two  sisters,  Jane  McDonald  ana  Ann  Char- 
teris,  with  the  express  limitation  that,  if 
either  of  them  should  die  without  having  a 
child  or  children  living  at  her  death,  the 
survivor  should  take  the  property.  Ann 
Charteris  died  without  having  been  married, 
but  leaving  a  daughter  born  out  of  lawful 
wedlocdc  long  before  the  execution  of  John 
Charteris 's  will.  It  was  held  that  Jane  Mc- 
Bonald  took  the  entire  estate  of  the  testator. 
Thompson  v.  McDonald,  22  N.  C.  (2  Dev.  & 
B.  Eq.)  463.  In  the  same  state  it  was  held 
that  the  word  "issue,"  in  a  will  which  con- 
tained a  clause  bequeathing  certain  property 
to  a  daughter,  to  which  was  added  these 
words,  "which  I  intend  for  the  said  Ann  or 
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her  issue,"  did  not  embrace  illegitimate  issue, 
although  the  daughter  had  such  illegitimate 
issue  at  the  time  the  will  was  made,  and 
died  without  having  legitimate  issue.  Dog- 
gett  V.  Moseley,  52  N.  C.  (7  Jones,  L.)  587. 
See  also  Kirkpatrick  v.  Rogers,  41  N.  C.  (6 
Ired.  Eq.)   130. 

In  Pennsylvania  it  has  been  held  that  the 
effect  of  statutes  regulating  the  right  of  bas- 
tards to  inherit,  similar  to  those  which  have 
been  passed  in  this  state,  did  not  legitimate 
ill^itimate  children,  but  only  gave  the  child 
and  mother  capacity  to  inherit  from  each 
other.  ijHruhh'8  Appeal,  58  Pa.  55;  "SeiVa  Ap- 
peal, 92  Pa.  193. 

In  New  Jersey  the  rule  is  thus  stated: 
"Under  a  devise  or  bequest  to  'children'  as  a 
class,  natural  children  are  not  included,  un- 
less the  testator's  intention  to  include  them 
is  manifest,  either  by  express  desi^ation  or 
necessary  implication.  .  .  .  All  the  cases 
cited  in  support  of  the  claim  of  the  illegiti- 
mate children  will  be  found  to  fall  within 
this  principle.  Illegitimate  children  mav 
take  under  the  general  description  of  'chil- 
dren,' but  it  must  appear  unequivocally  from 
other  parts  of  the  will  that  such  was  the  tes- 
tator's intention.  The  natural  and  legal 
import  of  the  term  'children'  is  legitimate 
children.  To  overcome  this  presumption, 
and  to  extend  or  alter  the  legal  import  of  the 
term,  the  testator's  intention  must  be  mani- 
fest. The  residuary  clause  of  the  will  in 
question,  under  which  the  children  of  Mary 
Heater  claim  title,  contains  no  express  desig- 
nation, bv  name  or  otherwise,  of  her  illegiti- 
mate children.  The  testator's  intention  to 
include  them  in  that  devise,  if  it  exist,  must 
appear  by  necessary  implication  from  other 
parts  of  the  will."     In  this  case  the  testator 

fave  the  residue  of  his  estate  to  his  step- 
aughter,  Mary  Heater.  At  the  time  of  the 
devise,  and  at  the  death  of  the  testator,  she 
had  two  children  bom  before  her  marriage, 
and  two  legitimate  children  born  after  her 
marriage.  After  the  death  of  the  testator 
she  had  six  other  children  born  in  wedlock, 
one  of  whom,  Sarah  Casterline,  died  in  the 
lifetime  of  her  mother,  leaving  issue,  ftve 
children.  Mary  Heater  at  her  death  left 
nine  children,  two  of  whom  were  illegitimate, 
and  five  grandchildren,  the  children  of  a 
deceased  daughter.  Heater  y.  Van  Auken, 
14  N.  J.  Eq.  159. 

In  New  York  the  rule  has  been  thus 
stated:  "Where  there  are  legitimate  chil- 
dren in  existence  at  the  time  of  making  the 
will,  so  as  to  satisfy  the  words  of  the  devise 
or  bequest  in  their  primary  sense,  an  illegiti- 
mate child  cannot  take  under  a  general  de- 
vise or  bequest  to  children  as  a  class,  unless 
there  is  something  appearing  upon  the  face 
of  the  will  to  show  that  the  testator  intendeil 
to  include  others  besides  legitimate  chil- 
dren." Collins  V.  Hoxie,  9  Paige,  81.  Jn 
Cromer  v.  Pinokney,  3  Barb.  Ch.  466,  Chan- 
cellor Walworth  uses  this  language:  "As  a 
general  rule,  in  the  construction  of  wills  the 
testator  must  be  presumed  te  have  used 
words  in  their  ordinary  or  primary  sense 
and  meaning,  unless,  from  the  context  of  the 
will,  it  appears  that  he  must  have  intended 
te  use  them  in  some  other  or  secondary  sense; 
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or  where,  by  reference  to  extrinsic  circum- 
stances which  existed  at  the  time  of  making 
of  the  will,  or  which  must  necessarily  exist 
in  the  event  or  at  the  time  contemplated  by 
him,  the  use  of  such  words  in  their  ordinary 
or  primary  sense  would  render  the  provision 
of  the  will  in  reference  to  which  such  words 
were  used  insensible,  absurd,  or  inoperative. 
Thus,  the  word  'children,'  in  its  primary  and 
ordinary  sense,  means  the  immediate  legiti- 
mate descendants  of  the  person  named.  And, 
where  there  is  nothing  to  show  that  the  tes- 
tator intended  to  use  it  in  a  different  sense, 
it  will  not  be  held  to  include  illegitimate 
offspring,  stepchildren,  children  by  marriage 
only,  grandchildren,  or  more  remote  descend- 
ants.'' In  Maine  it  has  been  held  that  a 
statute  declaring  under  what  circumstances 
an  ill^itimate  might  take  property  by  in- 
heritance or  descent  would  not  have  the  ef- 
fect of  requiring  words  in  a  will  which  would 
ordinarily  refer  to  legitimates  only,  to  be  so 
construed  as  to  allow  illegitimates  to  take 
by  purchase  under  the  will.  Lyon  ▼.  Lyon, 
88  Me.  395.  In  the  case  of  F%ora  v.  Ander- 
son, 67  Fed.  Rep.  182,  it  was  held  that  a  de- 
vise to  issue  meant,  prima  facie,  legitimate 
issue,  and  that  an  intention  to  include  ille- 
gitimate issue  must  be  deduced  from  the  Ian- 
§uage  itself,  without  resort  to  extrinsic  evi- 
ence.  The  same  case  being  before  the  cir- 
cuit court  of  the  United  States  in  the  South- 
ern district  of  Ohio  the  second  time,  a  ruling 
was  made  that  the  Ohio  statute  of  descents, 
which  permitted  bastards  to  inherit  and 
transmit  inheritances  on  the  part  of  their 
mothers,  did  not  enable  an  illegitimate  6hild 
of  a  woman  to  take  under  a  devise  of  a  re- 
mainder to  the  issue  of  the  body  of  such 
woman.  Flora  y.  Anderson,  75  Fed.  Rep. 
217. 

We  will  now  proceed  to  a  consideration  of 
some  of  the  cases  relied  on  by  the  plaintiff  in 
error:  The  case  of  Bennett  v.  Toler,  15 
Gratt.  588,  78  Am  Dec.  638,  seems  to  have 
been  confidently  relied  on  as  controlling,  in 
principle,  the  question  under  consideration 
m  the  present  case.  Upon  a  close  examina- 
tion of  the  facts  of  that  case,  we  cannot  see 
that  the  decision  is  really  in  conflict  with 
the  ruling  made  in  the  present  case.  Joseph 
Toler  gave  to  his  daughter,  Mary  Bennett, 
the  land  on  which  she  then  lived;  also,  cer- 
tain slaves, — the  clause  of  the  will  conclud- 
ing in  these  words:  "My  w^ill  is,  at  the 
death  of  my  daughter,  Mary  Bennett,  that 
the  land  and  negroes  given  to  her  shall  be 
equally  divided  amongst  her  children."  At 
the  testator's  death  his  daughter  was  mar- 
ried to  Louis  Bennett,  by  whom  she  had  sev- 
eral legitimate  children.  Previous  to  her 
marriage  she  gave  birth  to  an  illegitimate 
child  by  another  man.  This  illegitimate  was 
known  and  recognized  by  the  testator  as  hi? 
daughter's  son.  When  the  testator  died,  the 
legitimate  children  and  the  bastard  were  all 
living.  The  question  was  whether  the  ille- 
gitimate chila  took  an  interest  equally  with 
the  lawful  children  of  Mary  Bennett,  under 
their  grandfather's  will.  While  the  reason- 
ing of  Allen,  P.,  seems  to  lead  to  the  conclu- 
sion that,  had  it  been  necessary,  the  court 
would  have  gone  to  the  extent  of  holding 
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that  an  illegitimate  child  not  in  life  at  the 
time  the  will  was  made  would  have  taken 
under  the  devise  to  children  in  the  will  un- 
der consideration  in  that  case,  the  ruling 
made,  when  considered  in  connection  with 
the  fact  that  the  bastard  was  born  several 
years  before  the  will  was  made,  and  was  rec- 
ognized by  the  testator  as  his  daughter's 
child,  is  not  authority  for  the  construction 
sought  to  be  given  the  word  "children"  in 
the  deed  under  consideration  in  the  present 
case.  In  the  i?ase  of  Howell  v.  Tyler,  91  N. 
C.  207,  the  court  had  under  consideration  a 
will  which  provided  that  "what  is  yet  re- 
maining, not  above  disposed  of,  shall  be  held 
and  disposed  of  for  the  benefit  of  Martha  J. 
Trevan's  heirs,  by  my  executor  hereafter  to 
be  named,  or  in  such  manner  as  he  may 
think  best  and  proper."  Martha  Trevan  had 
no  legitimate  cnildren,  and  it  was  held  that, 
under  the  word  "heirs,"  her  illegitimate  chil- 
dren would  take  under  this  will;  the  court 
sa^ng  that  "inasmuch  as,  in  the  absence  of 
children  born  to  the  mother  in  wedlock,  those 
of  illegitimate  birth  can  inherit  from  the 
mother,  and  thus  become  her  heirs,  these 
plaintiffs  are  sufficiently  designated  by  the 
term  which  describes  that  relation."  In 
that  case  it  appeared  that  the  testator  knew 
that  Martha  J.  Trevan  had  both  legitimate 
and  illegitimate  children.  In  Drummond  v. 
Leigh,  L.  R.  30  Ch.  Div.  110,  an  illegitimate 
was  allowed  to  take  under  a  will  which  made 
provision  for  "all  and  every  the  children  and 
child"  of  a  designated  person,  because  it  wqj^ 
clear  and  manifest  from  the  terms  of  the  will 
that  the  testator  so  intended;  the  vice  chan- 
cellor concluding  his  opinion  in  the  follow- 
ing words:  "Here  I  am  satisfied  the  testa- 
tor did  intend  that  his  nephew's  daughter, 
whom  he  knew  to  be  illegitimate,  was  to  be 
treated,  for  the  purposes  of  his  will,  as  if 
she  was  legitimate."  In  Dickinson^a  Appeal, 
42  Conn.  491,  it  was  simply  ruled  that  under 
the  law  of  Connecticut  a  bastard  has  inherit- 
able blood,  for  the  purposes  of  collateral  as 
well  as  lineal  descent  through  him.  Whether 
he  could  take  as  purchaser  under  a  will  or 
deed  using  the  word  "children"  was  not  a 
question  considered  at  all  in  that  case.  In 
Hughes  v.  Knoiclton,  37  Conn.  429,  the  court 
had  under  consideration  a  will  which  con- 
tained a  clause  devising  real  estate  to  two 
daughters,  "meaning  and  intending  that  all 
the  children  that  have  been  or  may  be  bom 
of  their  bodies  shall  become  heirs  to  the 
same."  Each  of  these  daughters  had  ille- 
gitimate children  in  life  at  uie  time  the  will 
was  made.  It  was  held  that  under  the  law 
of  Connecticut  this  will  gave  to  the  daugh- 
ters a  fee-simple  estate,  and  therefore  the 
question  as  to  whether  tho  illegitimates 
would  take  under  the  language  quoted  was 
not  passed  upon  by  the  court.  The  ruling^ 
made  by  the  supreme  court  of  California  in 
Re  Wardell,  57  Cal.  484,  is  entirely  consist- 
ent, we  think,  with  what  is  ruled  in  the  pres- 
ent case.  A  California  statute  provided  that 
"when  any  testator  omits  to  provide  in  hi^ 
will  for  any  of  his  children,  or  for  the  issue 
of  any  deceased  child,  unless  it  appears  that 
such  omission  was  intentional,  such  child,  or 
the  issue  of  such  child,  must  have  the  same 
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Bbare  in  the  estate  of  the  testator  as  if  he  had 
died  intestote."  Civ.  Code,  §  1307.  An- 
other statute  declared  that  "every  illegiti- 
mate child  is,  in  all  cases,  an  heir  of  his 
mother,  and  inherits  her  estate,  in  whole 
or  in  part,  as  the  case  may  he,  in  the  same 
manner  as  if  he  had  heen  born  in  lawful  wed- 
lock." Id.  S  1387.  Ada  Wardell  died  tes- 
tate leavinc  a  husband,  two  sons,  and  a 
daughter,  rio  provision  was  made  in  the 
will  for  the  daughter.  Her  name  was  not 
mentioned  in  it,  but  it  does  not  appear  from 
anything  in  the  will  itself  that  the  omission 
was  intentional.  The  daughter  was  born 
out  of  lawful  wedlock,  and  had  never  been 
legitimated  in  any  way  authorized  by  the 
law  of  California.  It  was  held  that,  under 
the  statute  first  above  quoted,  she  was  en- 
titled to  a  share  in  the  estate  in  like  manner 
as  if  she  were  legitimate.  The  statute  last 
quoted  made  her  an  heir  of  her  mother ;  and, 
being  such  heir,  she  was  a  child  of  her 
mother  within  the  meaning  of  the  other 
statute,  BO  as  to  allow  her  to  claim  that  she 
had  not  been  intentionally  omitted  from  the 
will  of  her  mother.  Construing  the  two 
statutes  together^  the  result  reached  by  the 
court  in  that  case  was  undoubtedly  correct. 
In  the  case  of  a  devise  by  a  mother  to  chil- 
dren generally,  her  illegitimate  issue,  recog- 
nized by  her  aa  her  children,  would  certainly 
take,  unless  the  contrary  intention  on  the 
part  of  the  testatrix  was  clearly  manifested 
in  the  will.  Under  the  California  law  the 
question  under  consideration  was  the  same 
a9  if  the  mother  had  devised  her  property  to 
her  children  generally.  The  statute  in  this 
state  allowing  a  bastard  to  inherit  from  his 
mother  while  throwing  but  little  light  on 
the  question  of  the  intention  of  a  person  who 
devised  property  to  a  woman  with  remainder 
to  her  children  would  certainly  have  great 
weight  with  the  courts  in  construing  a  will 
made  by  the  mother  herself.  On  account  of 
the  natural  affection  which  mothers  bear  to 
their  offspring  it  would  take  a  strong  case 
to  authorize  the  exclusion  of  illegitimate 
children  of  a  mother  from  participating  in 
property  devised  by  her  to  her  children. 

We  have  examined  practically  all  of  the 
cases  cited  in  the  very  able  and  elaborate 
briefs  of  counsel  in  thif,  case.  We  have  re- 
ferred to  such  as  we  believe  required  special 
attention  in  dealing  with  the  case.  The  con- 
clusion reached  by  us  is  supported  by  an  al- 
most unbroken  line  of  authorities.  The  case 
must  at  last  be  decided  upon  what  was  the 
intention  of  Mrs.  Marshall  when  she  made 
the  deed  of  trust.  What  she  might  have 
done  for  this  unfortunate  plaintiff  if  the 
deed  or  will  had  been  made  after  he  came 
into  existence,  we  do  not  know;  but  that 
it  was  not  her  intention,  by  the  language 
used  in  the  deed,  to  provide  for  those  of  the 
class  to  which  he  belongs,  hardly  admits  of 
doubt. 

Judgment  affirmed. 

All  the   Justice?,  concur,    except   Iiewlsy 
J.,  disqualified. 
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V, 

M.  A.  CRAWFORD. 
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•1.  A  petition  Allefflnff  t^mt  the  de* 
fendant  la  liable  In  damnares  to  the 
plnlntlir,  a  married  woman,  for  fraudulent- 
ly procuring  her  to  sign,  as  coprinclpal  wltb 
another,  a  negotiable  note  payable  to  the  de- 
fendant, wben  her  undertaking  was  one  of 
suretyship  only,  upon  the  express  understand- 
ing that  she  should  never  be  liable  to  pay  the 
same,  and  that  she  was  compelled  by  suit 
to  pay  the  note  to  an  innocent  purchaser, 
who  acquired  the  same  before  maturity  for 
value,  in  due  course  of  trade,  sets  forth  a 
cause  of  action. 

2.  A  promlnaory  note  eontalnlns 
TTorda  of  negotiability,  executed  since 
the  passage  of  the  act  of  1891  (Civ.  Code, 
i  3667)  providing  that  contracts  to  pay  at- 
torney's fees,  in  notes  and  like  inst rumen ts, 
shall  be  void  unless  a  plea  be  filed  by  the 
defendant  and  not  sustained,  is  negotiable, 
notwithstanding  an  agreement  in  the  note 
"to  pay  all  costs  of  collection,  including  10 
per  cent  attorney's  fees." 

(April  21,  1899.) 

ERROR  to  the  City  Court  of  Cartersville 
to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
from  defendant  for  fraudulently  inducing 
plaintiff,  a  married  woman,  to  become  sure- 
ty on  a  note.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  W*  Akin  for  plaintiff  in  er- 
ror. 

Messrs.  J.  M.  Neel  and  Neel  A  Neel,  for 
defendant  in  en  or: 

A  married  woman  cannot  bind  herself  by 
any  contract  of  suretyship  whether  for  her 
husband  or  for  any  other  person. 

Code,  §  2488;  Saulsbury  v.  Weaver,  59 
Ga.  254. 

But  if  she  signs  a  negotiable  note  really  a» 
surety,  but  the  fact  of  her  suretyship  does  not 
appear  on  the  face  of  the  note,  and  if  before 
maturity  the  note  is  transferred  by  the 
payee  to  a  bona  fide  purchaaer  for  value  who 
has  no  notice  'jf  such  suretyship  or  that  the 
woman  is  a  married  woman,  she  will  be  held 
liable  on  the  note  to  such  innocent  purchas- 
er. 

Perkins  v.  Rowland,  69  Ga,  661;  Strauss 
V.  Friend,  73  Ga.  782;  Temples  v.  Equitable 
Morig.  Co.  100  Ga.  606. 

The  note  signed  by  Mrs.  Crawford  as  sure- 
ty for  Cobb  to  Jones  as  payee  did  not  bind 
her,  while  held  by  Jones,  he  having  full 
knowledge  that  she  was  a  married  woman 
and  that  she  signed  the  note  as  surety  only. 
But  when  Jones,  in  order  to  deprive  her  of 
her  defense  aa  against  him,  transferred  the 
note  before  maturity  to  a  bona  fide  purchas- 
er, she  was  compelled  to  pay  the  note  to  such 
innocent  purchaser. 

^Headnotee  by  Cobb,  J. 

Note. — As  to  the  liability  for  transferring 
a  negotiable  note  to  a  bona  fide  holder  so  as  to 
cut  off  defenses,  see  Nashville  Lumber  Co.  v. 
Fourth  Nat.  Bank  (Tenn.)  27  L.  R.  A.  519,  and 
note. 
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Perkins  ▼.  Rowland,  69  Ga.  661 ;  Temples 
V.  Equitable  Mortg.  Co.  100  Ga.  506. 

The  strategy  of  Jones  in  procuring  such 
signature  as  alleged  in  the  declaration,  his 
concealed  purpose  at  the  time,  and  his  sub< 
sequent  wrongful  transfer,  together  with  the 
compulsory  payment  of  the  note  enforced 
from  Mrs.  Crawford,  constitute  a  good  cause 
of  action  in  her  favor  against  defendant 
Jones. 

Keener,  Quasi  Contracts,  397;  Bleaden  v. 
Charles,  7  Bing.  246;  2  Randolph,  Com.  Pa- 
per, S§  727,  800. 

Where  a  married  woman,  even  voluntari- 
ly, pays  the  debt  of  another,  either  by  as- 
sumption or  on  a  suretyship,  she  can  recover 
back  the  money  so  paid  to  or  for  the  use  of  a 
person  having  notice. 

Mills  V.  Hudgins,  97  Ga.  417;  Letois  ▼. 
Howell,  98  Ga.  428. 

The  legal  principles  and  doctrines  deriva- 
ble from  our  books  of  law  must  be  applied 
to  new  and  ever  shifting  combinations  of 
facts,  and  justice  administered  to  suit  each 
case. 

Bishop,  Non-Contr.  L.  $  486. 

It  is  quite  as  reasonable  and  just  to  hold 
Jones  liable  to  Mrs.  Crawford  for  hit  wrong- 
ful transfer  of  the  note  made  for  the  pur- 
pose of  depriving  her  of  a  just  and  legal  de- 
fense thereto  and  which  resulted  in  loss  to 
her,  as  to  make  one  liable  to  a  mortgage 
creditor  for  removing  beyond  the  latter's 
reach  a  chattel  covered  by  the  mortgage,  for 
the  purpose  of  preventing  the  enforcement  of 
the  mortgage  thereon,  and  which  does  pre- 
vent it  and  results  in  loss  to  the  creditor. 

Harris  v.  Orant,  96  Ga.  211;  Benton  ▼. 
McCord,  96  Ga.  395. 

For  full  discussion  of  liability  for  transfer 
of  a  negotiable  note  to  a  bona  fide  holder  so 
as  to  cut  off  defenees,  see — 

Nashmlle  Lumber  Co.  v.  Fourth  Nat. 
Bank    (Tcnn.)  27  L.  R.  A.  519. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Mrs.  Crawford  sued  Jones  for  damages; 
alleging,  in  substance,  as  follows:  That  on 
March  10,  1897,  petitioner  was  a  married 
woman.  On  that  date  Jones,  holding  some 
claim  or  demand  against  Thomas  H.  Cobb, 
a  son  d  petitioner  by  a  former  husband,  for 
which  claim  petitioner  was  in  no  way  liable, 
and  had  received  no  benefit  therefrom,  came 
to  petitioner  with  a  promissory  note  which 
had  been  signed  by  Cobb,  payable  to  the  or- 
der of  Jones,  for  the  sum  of  $230.50  princi- 
pal, with  interest  at  8  per  cent  per  an- 
num, and  "stipulating  to  pay  ail  costs  of  col- 
lection, including  10  per  cent  attorney's 
fees,''  and  asked  ^itionertosign  the  same  as 
surety.  In  order  to  induce  her  to  do  so,  de- 
fendant stated  that  Cobb  had  requested  her 
to  sign,  and  assured  her  "that  he  would  never 
trouble  her  with  the  note,  and  that  she 
should  never  have  to  pay  it,"  and  on  these 
statements  petitioner  consented  to  sign  the 
note.  After  signing  her  name,  she  was 
about  to  add  the  word  "surety"  or  "securi- 
ty," when  the  defendant  begged  her  not  to 
do  that,  saying  that  it  was  unnecessary,  and 
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"again  assured  her  that  the  note  would  never 
be  collected  out  of  her."  After  obtaining  the 
signature  of  petitioner  to  the  note,  the  de- 
fendant, before  its  maturity,  indorsed  and 
transferred  the  same  to  L.  S.  Munford,  who 
in  turn  transferred  the  note  before  maturity 
to  F.  M.  Ford,  receiver.  These  two  indorse- 
ments and  transfers  were  nuide  for  value  in 
due  course  of  trade,  and  without  notice  to 
either  transferee  that  petitioner  had  any  de- 
fense to  the  note.  After  the  maturity  of 
the  note,  Ford  demanded  payment  from  peti- 
tioner, which  was  refused  because  petitioner 
was  ignorant  at  that  time  of  the  fact  that 
either  of  the  above-mentioned  indorsees  had 
taken  the  note  in  due  course  of  trade  with- 
out notice  of  her  defenses,  but,  on  the  con- 
trary, believed  that  they  did  have  such  no- 
tice. Upon  her  refusal  to  pay.  Ford  brought 
suit  against  both  Cobb  and  petitioner,  as 
joint  makers,  to  which  suit  petitioner  filed 
pleas  setting  up  that  she  si^ed  the  note  as 
surety,  and  was  a  married  woman  at  the 
time  of  signing  the  same,  and  also  that 
neither  Ford  nor  Mimford  took  the  note  in 
due  course  of  trade  for  value  before  maturi- 
ty, without  notice  of  her  defenses.  Upon  the 
trial  of  this  suit,  petitioner  established  by 
uncontradicted  evidence  that  she  signed  the 
note  as  surety,  and  was  a  married  woman  at 
the  time  of  signing  the  same,  but  failed  to 
establish  that  Ford  was  not  a  bona  fide  hold- 
er before  maturity  for  value,  and  without 
notice  of  her  defenses,  whereupon  the  jury 
returned  a  verdict  against  Cobb,  as  princi- 
pal, and  petitioner,  as  security,  for  the  prin- 
cipal of  the  note,  together  with  interest  and 
10  per  cent  attorney's  fees,  on  the  sole 
ground  that  Ford  was  a  bona  fide  holder  for 
value,  without  notice  of  the  defenses  set  up 
by  petitioner.  Upon  this  verdict  judgment 
was  entered  against  Cobb,  as  principal,  and 
petitioner,  as  security.  Execution  was  is- 
sued upon  this  judgment,  and,  Cobb  having 
no  property  out  of  which  the  money  could  be 
made,  the  execution  was  about  to  be  levied 
upon  the  property  of  petitioner,  whereupon, 
to  protect  her  property  from  levy  and  sale, 
petitioner  procured  certain  persons  to  pay  off 
the  execution,  for  which  she  is  bound  to  re- 
pay them.  Petitioner  has  demanded  pay- 
ment of  this  sum  from  the  defendant,  but  he 
fails  and  refuses  to  pay  the  same.  It  is  al- 
leged that  in  defending  the  suit  above-men- 
tioned, and  also  in  prosecuting  ti^e  present 
action,  petitioner  has  been  put  to  consider- 
able expense.  It  is  further  alleged  and 
charged  that  Jones  procured  petitioner's  sig- 
nature to  the  note  "by  material  misrepresen- 
tations, as  hereinbefore  set  forth,  and  did  so 
for  the  purpose  and  with  the  intention,  at 
the  time  he  procured  the  note,  of  indorsing 
and  transferring  the  same  before  maturity 
to  an  innocent  purchaser  thereof,  for  the  sole 
purpose  of  depriving  petitioner  of  her  just 
defense  to  said  note,  which  said  Jones  well 
knew  she  could  and  would  set  up  and  prove 
against  him,  should  he  bring  suit  on  said 
note  against  her."  Damages  are  laid  in  the 
sum  of  $400,  which  sum  is  made  up  of  the 
amount  paid  on  the  execution  and  the  vari- 
ous items  of  expense  petitioner  has  incurred 
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by  reason  of  tho  suit  against  her  on  the  note 
and  of  the  present  action.  The  court  over- 
ruled a  general  demurrer  to  the  plaintiff's 
petition,  and  the  defendant  except^. 

The  exact  que&tion  now  before  us  is  pre- 
sented for  the  first  time  in  this  state,  and. 
aft«r  a  thorough  investiffation  of  the  author- 
ities, we  have  been  un«u)le  to  find  any  case 
exactly  identical  with  the  one  now  under 
consideration.  When  Mrs.  Crawford  signed 
the  note  that  had  been  previously  signed  by 
her  son,  she  was  interested  in  no  way  what- 
ever in  the  consideration;  and  hence  her 
signature  imposed  upon  her  no  liability,  un- 
der the  law,  to  anyone  who  had  notice  of  the 
fact  that  her  contract,  though  apparently 
that  of  a  principal,  was  really  ono  of  surety- 
ship only.  Jones  being  cognizant  of  these 
facts,  the  paper  was,  in  his  hands,  so  far  as 
Mrs.  Crawford  was  concerned,  absolutely 
worthless.  Civil  Code,  S  2488.  If  Mrs. 
Crawford  had  paid  to  Jones  the  full  amount 
of  this  note,  she  would  have  had  the  right 
to  recover  the  same  from  him.  Mills  ▼.  Hud- 
ffins,  97  Ga.  417;  Lewis  v.  Bowell,  98  Ga. 
428.  As  she  appeared  upon  the  face  of  the 
note  to  be  a  principal,  and  as  she  had  a 
right,  imder  tne  law,  to  bind  her  separate 
estate  by  a  contract  of  this  character,  a  pur- 
chaser of  the  note  for  value  before  maturity, 
and  without  notice  of  the  fact  that  the  con- 
tract was  really  one  of  suretyship,  would 
have  a  right  to  enforce  payment  of  the  same. 
Perkins  v.  Rowland,  69  Ga.  661;  Strauss  v. 
Friend,  73  Ga.  782;  Southern  Mut.  Bldg,  d 
Loan  Asso,  v.  Peiry,  103  Ga.  800,  and  cases 
cited.  The  married  woman  would  thus  be 
compelled  to  pay  the  innocent  holder  <rf  the 
note,  but  in  so  doing  she  would  be  discharg- 
ing the  obligation  for  the  benefit  of  the  payee 
who  had  transferred  the  same.  If,  there- 
fore, a  married  woman  could  recover  from 
the  payee  of  the  note,  who  had  notice  of  the 
invalidity  of  her  contract,  an  amount  paid 
to  him  in  satisfaction  of  the  same,  why 
should  she  not  be  allowed  to  recover  from 
him  the  amount  he  has  wrongfully  compelled 
her  to  pay  out  for  his  benefit  to  another  per- 
son? If  Mrs.  Crawford  had,  at  the  special 
instance  and  request  of  Jones,  voluntarily 
paid  a  sum  equal  to  the  amount  due  on  the 
note  to  a  creditor  of  Jones,  who  had  no  no- 
tice of  the  invalidity  of  her  contract,  and 
Jones  had  then  surrendered  her  note,  under 
the  principle  of  the  cases  above  cited  there 
would  be  no  legal  obstacle  to  her  bringing 
suit  against  Jones  for  the  amount  paid  out 
for  his  benefit.  If  this  is  true,  does  it  not 
necessarily  follow  that,  where  she  has  been 
compelled  to  pay  to  a  creditor  of  Jones,  she 
would  have  a  right  to  recover  the  amount 
thus  extorted  from  her?  Certainly  would 
this  be  true  when  at  the  time  the  note  was 
signed  by  her  she  attempted  to  sign  in  such 
a  way  that  no  liability  would  arise  against 
her  on  the  note  in  the  hands  of  anyone,  but 
w.os  prevented  from  doing  so  by  the  fraud- 
ulent statements  made  to  her  by  Jones  that 
he  did  not  intend  to  use  the  note  in  any  way 
whereby  she  would  be  held  liaible  thereon, 
which  was,  in  effect,  an  agreement  that  the 
note  would  never  be  negotiated.    The    sub- 
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sequent  negotiation  of  the  note  to  an  inno- 
cent purchaser,  who,  on  account  of  the  in- 
solvency of  the  principal,  compelled  Mrs. 
Crawford  to  pay  the  amount  due  thereon, 
made  complete  a  cause  of  action  in  her  be- 
half against  the  payee,  who  had  thus  caused 
dajna^e  to  her.  The  fraud  in  procuring  and 
negotiating  the  note,  followed  by  damage  to 
the  plaintiff  on  account  of  having  to  pay  the 
same,  made  a  cause  of  action  against  the 
defendant.  Civil  Code,  %  3813.  In  the  oase 
of  Metropolitan  Elev,  R,  Co.  ▼.  Kneeland, 
120  N.  Y.  134,  8  L.  R.  A.  253,  it  appeared 
that  Kneeland  was  president  of  the  plaintiff 
company ;  but  no  salaiy  was  attached  to  his 
office,  and  the  plaintiff  had  never  agreed  to 
pay  him  any  salary.  The  other  defendants 
were  directors  in  the  plaintiff  company,  and 
without  authority  passed  a  resolution  au- 
thorizing the  president  to  use  the  credit  of 
the  company  by  issuing  and  negotiating  its 
notes  to  pay  a  salary  of  $25,000  which  tht 
directors  had  voted  in  his  favor.  The  notes 
were  issued,  and  some  of  them  came  into  the 
hands  of  bona  fide  purchasers  for  value  be- 
fore maturity,  and  without  notice  of  tho 
purpose  for  which  they  were  issued,  or  of 
the  want  of  authority  of  the  directors  to  pass 
the  resolution  above  referred  to.  The  suit 
was  brought  to  compel  the  defendants  to  pay 
the  plaintiff  the  amount  of  the  notes  issued 
by  them,  or  for  such  part  of  them  as  it 
would  be  liable  to  pay.  It  was  held  that  the 
action  could  be  maintained ;  Vann,  J.,  sayilig 
in  the  opinion:  "These  notes,  as  is  here  ad- 
mitted, the  plaintiff  has  become  liable  to  pay 
in  consequence  of  the  fraudulent  conduct  of 
those  defendants.  Thus,  the  dead  pieces  of 
paper  were,  to  this  extent,  giveu  life,  and 
converted  into  contracts  binding  upon  the 
company  without  its  consent.  .  .  .  We 
think  that  the  cases  relating  to  this  subject 
rest  upon  the  principle  that  a  person  who 
fraudulently  places  in  circulation  the  ne- 
gotiable instrument  of  another,  whether 
made  by  him  or  by  his  apparent  authority, 
and  thereby  renders  him  liable  to  pay  the 
same  to  a  bona  fide  purchaser,  is  guilty  of  a 
tort,  and  in  the  absence  of  special  circum- 
stances diminishing  its  value,  is  presump- 
tively liable  to  the  injured  party  for  the  face 
value  thereof."  See  also  Nashville  Lumber 
Go.  V.  Fourth  Nat.  Bank,  94  Tenn.  374,  27 
L.  R.  A.  519;  Decker  v.  MatJ^ews,  12  N.  Y. 
313;  Smith  v.  Cuff,  6  Maule  &  S.  160;  Hor- 
ton  V.  Riley,  11  Mees.  A  W.  491 ;  2  Randolph, 
Com.  Paper,  §  727. 

It  is  contended,  however,  that  it  appears 
from  the  allegations  in  the  petition  that 
there  is  no  liability,  because  the  note  was  not 
negotiable,  and  therefore  Mrs.  Crawford 
could  have  successfully  defended  the  suit 
thereon  by  a  proper  plea.  The  petition  al- 
leged that  the  note  was  payable  to  the  order 
of  the  payee,  which  would  make  it  negotia- 
ble by  indorsement;  but  counsel  for  plain- 
tiff in  error  contends  that  the  stipulation  in 
the  note  for  the  payment  of  attorney's  fees 
renders  the  note  nonnegotiable.  It  was  held 
in  Stapleton  v.  Louisville  Bkg.  Co.  95  Ga. 
802.  that  "the  fact  that  a  promissoiy  note 
payable  to  the  order  of  a  named  payee  con- 
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tains  a  stipulation  to  pay  'all  costs,  and  ten 
per  cent  on  amount  for  counsel  fees,  it 
placed  in  the  hands  of  an  attorney  for  suit,' 
does  not  destroy  its  character  as  &  negotiable 
instrument."  It  is  contended,  however,  that 
that  decision  will  not  control  in  the  present 
case,  because  the  note  upon  which  Mrs.  Craw- 
ford was  sued  was  executed  after  the  passage 
of  the  act  of  1891,  now  embodied  in  Civil 
Code,  §  3667,  providing  that  contracts  to  pay 
attorney's  fees  in  notes  or  like  instruments 
shall  be  void  unless  a  plea  or  pleas  be  filed 
by  the  defendant  and  not  sustained.  The 
contract  in  the  case  cited  authorized  the  col- 
lection of  attorney's  fees  upon  a  condition, — 
that  is,  if  the  note  was  ''placed  in  the  hands 
of  an  attorney  for  suit," — and  this  condition 
was  held  not  to  destroy  the  negotiability  of 
the  note.  The  effect  of  the  act  referred  to 
was  to  declare  tliat  contracts  to  pay  at- 
torney's fees  in  notes  and  like  instruments 
should  be  collectible  only  upon  the  happen- 
ing of  one  condition;  that  is,  that  a  plea  be 
filed  by  the  defendant,  and  the  same  be  not 


sustained.  There  is  no  difference  ir  princi- 
ple between  this  condition  and  the  condition 
dealt  with  in  the  case  cited,  and  for  that  rea- 
son the  decision  is  controlling  on  the  ques- 
tion now  under  consideration.  The  reasons 
which  constrained  the  court  in  that  case  to 
hold  that  the  note  contained  a  promise  to 
pay  "a  specific  funount  of  money"  are  also 
applicable  in  the  present  case. 

As  against  a  general  demurrer,  the  peti- 
tion set  forth  a  cause  of  action  against  the 
defendant,  and  there  was  no  error  in  over- 
ruling such  a  demurrer.  A  demurrer  of  this 
character  does  not  raise  the  question  as  to 
what  would  be  the  measure  of  damages  in 
such  a  case,  and  whether  or  not  the  plaintiff 
would  be  entitled  to  recover  the  amounts  she 
has  expended,  or  become  liable  for,  as  at- 
torney's fees  by  reason  of  the  suit  brought 
against  her  on  the  note,  and  in  bringing  the 
present  action,  is  not  now  decided. 

Judgment  affirmed. 

Ail  the  Justices  concur. 
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NORTH    CHICAGO   STREET   RAILROAD 
COMPANY,  Appt., 

William  F.  BAUR. 

(179  111.  126.) 

StandlniiC  on  tbe  platform  of  m,  cable  rar 
Tvltb  one'ai  back,  aflralnat  tbe  daftb- 
board  will  not  constitute  negligence  on  the 
part  of  the  passenger  who  has  gone  oot  of 
the  car  as  he  approaches  his  destination,  so 
as  to  preclude  a  recovery  for  injury  caused 
by  a  sudden  Jerk  of  the  car  throwing  him, 
into  the  street. 

(April  17,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court 
for  Cook  Ciounty  in  favor  of,  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  b^en  caused 
by  defendant's  negligence.    Affirmed. 

Statement  by  Craig,  J.: 

This  was  an  action  brought  by  William  F. 
Baur  against  the  North  Chicago  Street^Rail- 
road  CJompany  to  recK>ver  damages  for  per- 
sonal injuries  alleged  to  have  been  received 
by  reason  of  negligence  of  the  railroad  com- 
pany. The  declaration  contains  four  counts. 
The  first  alleges  that  on  the  29th  day  of  Jan- 
uary, 1896,  the  plaintiff  was  a  passenger  on 
a  cable  car  of  the  defendant,  on  its  Wells 
street  line,  and  that  while  he  was  in  the  ex- 
ercise of  ordinary  care  the  defendant  so  im- 
properly and  negligently  managed  its  cable 
car  and  railroad  that  he  was  thrown  with 


great  force  and  violence  off  the  car  and  up- 
on the  ground,  whereby  he  received  the  in- 
juries complained  of.  The  second  alleges, 
that  the  plaintiff  was  a  passenger  upon  a 
cable  car  of  the  defendant  on  its  Wells 
street  line,  in  the  exercise  of  due  care,  and 
when  the  car  had  passed  the  intersection  of 
Wells  and  Eugenie  street  the  car  upon  which 
he  was  riding  was  suddenly  jerked  forward, 
whereby  he  was  thrown  from  the  car  to  and 
upon  the  ground,  whereby  he  received  the  in- 
juries complained  of.  The  third  alleges  that 
on  said  date  and  at  the  said  place  the  plain- 
tiff was  a  passenger  upon  the  car  of  the  de- 
fendant, riding  upon  its  platform,  and  while 
such  passenger,  and  while  in  the  exercise  of 
ordinary  care,  the  defendant  so  negligently 
and  improperly  managed  its  cable  car  and 
railroad  that  the  plaintiff  was  thrown  with 
great  force  and  violence  off  the  platform  of 
the  car,  upon  the  ground,  whereby  he  re- 
ceived the  injuries  complained  of.  The 
fourth  alleges  that  at  said  time  and  place 
the  plaintiff  was  a  passenger  upon  a  car  of 
the  defendant,  and  was  standing  upon  the 
platform  of  the  car,  and  that  the  defendant 
so  carelessly  and  negligently  managed  its 
car  that  it  wae  jerked  violently,  and  without 
notice  to  the  plaintiff,  whereby  the  plaintiff 
was  thrown  from  the  platform  of  the  car  to 
and  upon  the  ground,  whereby  he  received 
the  injuries  complained  of.  To  the  declara- 
tion the  defendant  pleaded  the  general  issue, 
and  on  a  trial  the  plaintiff  recovered  a  judg- 
ment, which  on  appeal  was  affirmed  in  the 
appellate  court.  To  reverse  the  judgment 
of  the  appellate  court,  the  railroad  company 
has  appealed  to  this  court. 


NoTB. — For  negligence  in  standing  on  plat- 
form of  street  car,  see  also  Upham  v.  Detroit 
City  R.  Co.  (Mich.)  12  L.  R.  A.  129 :  Hawkins 
V.  Front  Street  Cable  R.  Co.  (Wash.)  16  L.  R. 
45  L.  R.  A. 


A.  808;  Elliott  v.  Newport  Street  R.  Co.  (R. 
I.)  23  L.  R.  A.  208 ;  Muldoon  v.  Seattle  City  U. 
Co.  (Wash.)  22  L.  R.  A.  794;  and  Vail  v. 
Broadway  R.  Co.    (N.  Y.)   30  L.  R.  A.  626. 
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Messrs.  Egbert  JamiesoA  and  John  A. 
Bose,  for  appellant: 

It  was  incumbent  on  the  plaintiff  to  estab- 
lish by  affirmative  proof  that  he  waa  in  the 
exercise  of  ordinary  carej  and  this  he  entire- 
ly failed  to  do. 

Aurora  Branch  R,  Co,  v.  Orimes,  13  111. 
586:  Illinois  C.  R.  Co,  v.  I^ouyicki,  148  111. 
29 ;  Chicago  d  E.  /.  R,  Co.  v.  Chancellor,  166 
III.  438. 

The  court  erred  in  refusing  to  instruct  the 
jury  to  find  the  defendant  no)/  guilty. 

Aurora  Branch  R.  Co.  v.  Crimes,  13  111. 
386 ;  Abend  v.  Terre  Haute  d  I.  R.  Co.  Ill 
111.  202,  53  Am.  Rep.  616;  Illinois  C.  R.  Co. 
T.  yotcicki,  148  111.  29;  Chicago  d  E.  I.  R. 
Co.  V.  Chancellor^  166  111.  438. 

If  there  was  any  evidence  tending  to  es- 
tablish care  the  question  would  be,  of  course^ 
one  exclusively  for  the  jury;  but  whether 
such  evidence  existed  was  one  exclusively 
for  the  court. 

Cothran  v.  Ellis,  125  111.  496;  Commercial 
Ins.  Co.  V.  Scammofif  123  111.  605;  Hinckley 
V.  Horazdoicsky,  133  111.  364,  8  L.  R.  A.  490; 
Bartelott  v.  International  Bank,  119  111.  271 ; 
Simmons  v.  Chicago  d  T.  R.  Co.  110  111.  346; 
Wabash,  8i.  L.  d  P.  R.  Co.  v.  Coble,  113  111. 
117;  Frazer  v.  Bou>e,  106  111.  573;  Lake 
iihore  d  M.  8.  R.  Co.  v.  0* Conner,  115  111. 
261;  Chicago  d  A.  R.  Co.  v.  Adler,  129  111. 
339;  People  v.  People's  Ins,  Exchange,  126 
III.  468«  2  L.  R.  A.  340;  Randall  v.  Balti- 
more d  O.  R.  Co,  109  U.  S.  478,  27  L.  ed. 
1003;  Illinois  C.  R.  Co.  v.  Thompson,  116  111. 
159;  Collar  v.  Patterson,  137  111.  403;  Illi- 
nois C.  R.  Co.  V.  Nowicki,  148  111.  29;  Phil- 
lips y.  Dickerson,  85  111.  11,  28  Am.  Rep. 
607;  Reed  v.  Deerfield,  8  Allen,  524;  Sim- 
mons V.  Chicago  d  T.  R.  Co.  110  111.  340; 
Chicago  d  A.  R.  Co.  v.  Becker,  76  111.  25. 

Messrs.  Moran,  Kravs,  Sb  Mayer,  for 
appellee : 

The  mere  fact  of  riding  on  a  platform  of  a 
street  car  is  not  conclusive  proof  of  negli- 
gence. 

North  Chicago  Street  R,  Co.  v.  Williams, 
140  111.  275;  Meesel  v.  Lynn  d  B,  R.  Co.  8 
Allen,  234;  Briggs  v.  Union  Street  R.  Co. 
148  Mass.  72 ;  Ijake  Shore  d  M.  8.  R.  Co.  v. 
Brown,  123  111.  162;  Chicago  d  A.  R.  Co.  v. 
Fisher,  38  111.  App.  38 ;  West  Chicago  Street 
R.  Co.  V.  McNulty,  64  111.  App.  549;  West 
Chicago  Street  R.  Co.  v.  Dudzik,  67  111.  App. 
681 ;  Vpham  v.  Detroit  City  R,  Co.  85  Itfich. 
12,  12  L.  R.  A.  129;  ^oUm  v.  Brooklyn  City 
d  y.  R,  Co.  87  N.  Y.  63,  41  Am.  Rep.  345 ; 
Muldoon  V.  Seattle  City  R.  Co.  7  Wash.  528, 
22  L.  R.  A.  794;  Terre  Haute  Electric  R.  Co. 
V.  Lauer,  21  Ind.  App.  466;  Beal  v.  Lowell  d 
D.  Street  R.  Co.  157  Mass.  444;  Springfield 
Consol.  R.  Co.  V.  Hoeffner,  175  111.  634;  Ma- 
guire  V.  Middlesex  R.  Co.  115  Mass.  239; 
Bums  Y,  Bellefontaine  R.  Co.  50  Mo.  139; 
Matz  V.  8t.  Paul  City  R.  Co.  62  Minn.  169; 
(Hnna  v.  Second  Ave.  R.  Co.  67  N.  Y.  696; 
Fleck  V.  Union  R.  Co.  134  Mass.  480;  Pray 
V.  Omaha  Street  R.  Co.  44  Neb.  167;  Oer- 
mantoum  Pass.  R.  Co.  v.  Walling,  97  Pa.  66, 
39  Am.  Rep.  796;  Geitz  v.  Miltcaukee  City 
R.  Co.  72  Wis.  307;  City  R.  Co.  v.  Lee,  50 
^.  J.  L.  438. 
45  L.  R.  A. 


As  the  evidence  showed  precisely  what  ap- 
pellee was  doing  at  the  time  of  the  accident, 
the  question  of  whether  he  was  exercising 
due  care  was  a  question  for  the  jury. 

Mats  V.  St.  Paul  City  R.  Co.  62  Minn.  159; 
Oinna  v.  Second  Ave.  R.  Co.  67  N.  Y.  596; 
Kean  v.  West  Chicago  Street  R.  Co.  75  111. 
App.  38;  Fleck  v.  Union  R.  Co.  134  Mass. 
480;  West  Chicago  Street  R.  Co.  v.  Hash, 
166  111.  528. 

Craig,  J.«  delivered  the  opinion  of  the 
oourt: 

At  the  close  of  all  the  evidence  in  the  case, 
the  defendant  requested  tJie  court  to  instruct 
the  jury  to  find  the  defendant  not  guilty. 
The  court  refused  the  instruction^  and  the 
defendant  excepted>  aiMi  the  ruling  of  the 
court  on  the  instruction  is  the  only  error 
relied  upon  to  reverse  the  judgment. 

It  may  be  conceded,  as  stated  in  the  arma- 
ment of  counsel  for  appellant,  that,  in  order 
to  recover,  it  must  appear  from  the  evidence 
that  at  the  time  of  the  accident  plaintiff  was 
in  the  exercise  of  ordinary  care,  and  that  the 
defendant   was  guilty  of  negligence   which 
was  the  proximate  cause  of  the  injury.     It 
is,  however,  contended  that  the  plaintiff  at 
the  time  of  the  accident  was  not  in  the  ex- 
ercise of  ordinary  care,  and  that  for  this 
reason  he  cannot  recover.     In  order  to  deter- 
mine this  question,  a  brief  reference  to  the 
facts  as  eeteiblished  by  the  evidence  is  neces- 
sary.    It  appears  from  the  record  that  plain- 
tiff took  the  caft)le  ear,  as  a  passenger,  at 
Monroe  and  Dearborn  streets,  between  12  and 
1  o'clock,  on  the  29th  of  January;  1896.  He 
procured  a  paper,  and  took  a  seat  in  the  car, 
and  remained  seated,  reading  his  paper,  un- 
til he  reached  Nortli  avenue  and   Eugenie 
street,  within  a  block  of  his  home,  when 
he  stepped  out  on  the  rear  platform  of  the 
car    for    the   purpose   of    alighting.     While 
standing  on   the   platform,   with    his    back 
against  the  daehbcMu-d,  the  car  gave  a  sud- 
den jerk,  throwing  him  over  the  dashboard 
and  upon  the  str^t.     Witnesses  on  the  car 
testified  that  the  jerk  was  so  violent  that 
passengers  were  thrown  off  their  seats.     It 
does  not  appear  from  the  evidence  that  there 
was  any  regulation  of  the  railway  company 
prohibiting  passengers  from  riding  on  the 
platform,  but,  on  the  other  hand,  it  appears 
that  other  passengers  did  ride  on  the  plat- 
form without  objection  on  the  part  of  those 
in  charge  of  the  car.     Was  the  fact,  there- 
fore, that  plaintiff  was  standing  on  the  plat- 
form when  injured  such  negligence  as  would 
preclude  a  recovery  ?  We  think  not.  Whether 
the  plaintiff's  standing  on  the  platform  was 
negligence  was  a  question  of  fact  for  the 
jury  to  determine  from  all  the  facts  and  cir- 
cumstances surrounding  the  Iransaction.  In 
North   Chicago   Street  R.   Co.  v.    Williams, 
140  111.  275,  it  was  held  that  whether  a  per- 
son, in  getting  upon  a  street  car  while  it  is 
in  motion,  is  chargeable  with  want  of  ordi- 
nary care,  is  a  question  of  fact  for  the  de- 
termination of  the  jury  under  all  the  cir- 
cumstances of  the  case.     In  the  decision  of 
the  ease,  McDonough  v.  Metropolitan  R,  Co. 
137  Mass.  2^10,  and  Briggs  v.  Union  Street 
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R,  Co,  148  Mass.  72,  are  quoted  with  approv- 
al, in  both  of  which  cases  it  was  held  to  be 
a  question  of  fact  whether  a  person  riding 
upon   the  platform  of  a  street  car,  or  atr 
tempting  to  get  upon  a  street  car  in  motion, 
was  guilty  of  negligence.     Meeael  v.  Lynn  d 
B.  R.  Co.  8  Allen,  234,  is  also  cited.     In  the 
decision  of  this  case  it  is  said:     ''The  seats 
inside  the  car  are  not  the  only  places  where 
the  managers  of  the  train  expect  passengers 
to  remain ;  but  it  is  notorious  that  they  stop 
habitually  to  receive  passengers  to  stand  in- 
side till  the  car  is  full,  and  then  to  stand  up- 
on the  platforms  till  they  are  full,  and  con- 
tinue to  stop  and  receive  them  even  after 
there  is  no  place  for  them  to  stand  except  on 
the    steps   of    the   platforms.    Neither    the 
officers  of  these  corporations  nor  the  man- 
agers of  the  cars  nor  the  traveling  public 
seem  to  regard  this  practice  as   hazardous, 
nor  does  exx)erience,  thus  far,  eeem  to  re- 
quire that  it  should  be  restrained  upon  the 
ground  of  its  danger.    There  is  therefore  no 
basis  upon  which  the  court  can  decide,  upon 
the  evidence  reported,  that  the  plaintiff  did 
not  use  ordinary  care.     It  was  a  proper  case 
to  be  submitted  to  the  jury,  upon  the  special 
circumstances  which  appeared  in  evidence." 
In  Upham  v.  Detroit  City  R,  Co.  85  Mich. 
12,  12  L.  R.  A.  129,  where  a  party  was  in- 
jured while  riding  on  the  front  platform  of 
a  street  car,  in  the  discuaeion.of  the  same 
question  involved  here  the  court  said :     "De- 
fendant's counsel  assert  that  plaintiff  left  a 
place  of  safety  inside  the  car,  and  volun- 
tarily ohoee  one  of  danger    upon  the  plat- 
form, and  that,  as  his  injury  was  due  in  part 
to  the  fact  that  he  voluntarily  took  that  po- 
sition, he  cannot  recover.     .    .     .    The  an- 
swer to  the  question  depends  entirely,  we 
think,  upon  whether  or  not  it  is  negligence, 
per  86,  to  ride  upon  the  platform  of  a  street 
car,  when  one  may  ride  within.    Whether 
one  leaves  the  car,  after  entering,  to  ride  up- 
on the  platform,  or  wherther  he  steps  upon 
the  platform  without  entering,  is  of  no  con- 
sequence.    His  act  is  as  voluntary  in  the 
one  case  as  in  the  other,  and  the  same  rule 
musPt  govern  both.     The  record  is  entirely 
silent  as  to  any  regulations  on  the  part  of 
the  defendant  in  this  respect.    But  we  can- 
not denude  ourselves  of  the  knowledge,  which 
is  alike  oonunon  to  all,  that  passengers  are 
constantly  riding  upon  these  platforms  with 
the  tacit  assent  of  the  defendant^  and  with- 
out any  protest^  notice,  or  regulation.  .  .  . 
In  the  presence  of  the  fact  that  passengers 
are  permitted  to  ride  upon  these  platforms 
constantly,  can  courts  hold  them  to  be  dan- 
gerous per  eeV*    There  are  other  cases  es- 
tablishing the  same  do<Arine,  but  the  rule  is 
so  well  settled  that  the  citation  of  other 
cases  is  not  deemed  neceeeary.    The  plain- 
tiff stepped  out  upon  the  platform  for  the 
purpose  of   leaving   the   car    when    it   ap- 
proached his  residence,  and  there  was  ample 
evidence  tending  to  sho^  that  he  was  in  the 
exercise  of  oi^nary  care.    There  was  also 
ample  evidence  tending  to  prove  that  the  ac- 
cident was  caused  by  the  negligence  of  the 
railway  company. 
The  instruction  to  find  the  defendant  not 
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guilty  was  therefore  properly  refused,  and 
the  judgment  of  the  Appellate  Court  wUl  be 
affirmed. 

David  S.  OEER,  Appt.^ 

V. 

Robert  J.  FRANK  et  al. 


.  J.  L.  BENNETT,  Appt., 

V. 

SAME. 

(179  III.  570.) 

1.  An  aflrreement  by  'VFblcla  «.n  Attorney 
In  to  bear  tbc  contat  and  expense  of  liti- 
gation. In  consideration  of  an  Interest  In  the 
recovery,  Is  champertons  and  void. 

2.  A  contract  fflvlnv  eacb  of  tvFO  at- 
torneys an  Interest  In  tbe  aubject- 
niatter  of  lltlaratlon,  In  consideration  of 
the  legal  services  to  be  performed  by  each  of 
them,  and  also  of  the  payment  of  the  costs 
and  expenses  of  litigation  by  one  of  them.  Is 
void  as  to  both  because  of  the  Illegal  pro- 
vision as  to  the  payment  of  costs  and  ex- 
penses by  one  of  them. 

(April  4,  1809.) 

APPEALS  by  plaintiflfs  from  a  judgment 
of  the  Appellate  CJourt,  First  District, 
aflirming  a  judgment  of  the  Superior  Court 
for  Ckx>k  County  in  favor  of  defendants  in  a 
suit  brought  to  compel  an  accounting  of 
plaintiff's  share  of  the  proceeds  of  a  settle- 
ment of  a  law  suit.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ernest  Saunders  for  appellants. 

Messrs.  Touns,  Makeel,  A  Bradley, 
and  Blitchell  A  Addinston,  for  appellees : 

The  agreement  sued  upon  is  illegal. 

The  provision  that  Frank  shall  not  settle 
or  compromise  his  claim  makes  the  whole 
agreement  void. 

North  Chicago  Street  R.  Co.    v.    Ackley, 

171  111.  100. 

The  agreement  is  champertous  as  to  Ben- 
nett. 

Bennett  agreed  to  pay  the  court  costs  and 
accept  a  portion  of  the  proceeds  of  the  litiga- 
tion for  his  compensation. 

Such  an  agreement  is  illegal. 

Thompson  v.  Reynolds,  73  111.  12;  West 
Chicago  Park  Comrs.  v.  Coleman,.  108  111. 
591;  Phillips  ▼.  South  Park  Comrs.  119  111. 
626. 

The  agreement  is  also  champertous  as  to 
Geer! 

Where  a  promise  is  based  upon  several 
considerations,  and  one  of  those  considera- 
tions is  illegal,  the  entire  contract  is  void, 
because  it  is  impossible  to  say  which  one  of 
the  several  considerations  contributed  most 
to  inducing  the  promise. 

Lawson,  Contracts,  §  341;  Henderson  v. 
Palmer,  71  111.  679,  22  Am.  Rep.  117;  Tohey 
V.  Robinson,  99  111.  222;  St.  Louis,  J.  de  C*. 
R.  Co.  V.  Mathers,  104  111.  257. 

The  agreement  is  void  on  grounds  of  pub- 
lic policy. 

NOTB. — For  champertous  contracts  with  at^ 
tomeys,  see  also  Croco  v.  Oregon  Short-Line  R. 
Co.  (Utah)  44  L.  R.  A.  286,  and  other  cases 
cited  In  footnote  thereto. 


18M. 


Gbbr  y.  Frank. 
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An  attorney  cannot  during  the  pendency 
of  a  suit  in  relation  to  a  particular  subject- 
matter  make  any  contract  with  his  client 
which  is  binding  up<»i  the  client  for  a  por- 
tion of  the  subject-matter  in  litigation. 

Elmore  v.  Johnson,  143  111.  513,  21  L.  R. 
A.  366;  Rogers  v.  Marshall,  3  McCrary,  76. 

An  attorney  must  observe  the  most  scrup- 
ulous fairness  in  his  dealings  with  his  client. 

Mechem,  Agency,  §  821;  Bishop,  Contr.  § 
740;  Zeigler  v.  Hughes,  55  111.  288;  Hop- 
kinson  v.  Jones,  28  111.  App.  409;  Willin  v. 
Burdeite,  172  111.  117;  Jennings  v.  McCon- 
nel,  17  lU.  148.    - 

CmrtvrTi%lLtf  J.,  delivered  the  opinion  of 
the  court: 

David  S.  Geer  filed  the  original  bill  in  this 
case  in  the  superior  court  of  Oook  coxmty, 
alleging  that  on  August  29,  1895,  he  entered 
into  an  agreement  with  Robert  J.  Frank,  by 
which  Frank  assigned  to  him  an  undivided 
one  third 'of  a  claim  of  saia  Frank  against 
the  American  Automatic  Lighting  Company, 
F.  A.  Cody,  and  L.  T.  Lawton,  in  considera- 
tion of  his  services  to  be  rendered  in  prose- 
cuting the  same;  that  Frank  agreed  that  he 
would  not  make  any  compromise,  settlement, 
release,  or  satisfaction  of  the  claim  without 
Geer's  consent;  that  Geer  prosecuted  the 
case,  and  obtained  a  judgment  in  favor  of 
Frank  for  $1,007.66  and  costs;  that  Frank 
settled  the  judgment  with  the  defendants 
therein,  and  satisfied  the  same,  and  refused 
to  account;  and  that  J.  L.  Bennett  claimed 
some  interest  in  the  fund.  The  bill  made 
said  parties  defendants,  together  with  others 
who  were  alleged  to  have  the  fund  or  some 
portion  of  it,  and  prayed  for  the  appointment 
of  a  receiver  and  an  accounting,  and  a  de- 
cree for  the  sum  due.  Bennett  answered  the 
bill,  admitting  its  averments,  and  filed  a 
cross  bill  setting  out  the  agreement  in  hmo 
verha,  as  follows: 

It  is  agreed,  by  and  between  Robert  J. 
Frank,  David  S.  Geer,  and  J.  L.  Bennett, 
that  said  Frank  assigns  to  said  Geer  and 
Bennett  each  a  one-third  interest  in  his  claim 
against  the  American  Automatic  Lighting 
Company,  Cody,  and  Lawton.  Said  Geer,  in 
consideration  of  said  assignment,  is  to  give 
his  legal  services,  in  conjunction  with  said 
Bennett,  to  the  prosecution  of  any  suits  or 
other  proceedings  for  the  liquidation  and  setr 
tlement  of  said  daim.  Said  Bennett,  in  con- 
sideration of  said  assignment,  is  to  pay  the 
necessary  expenses,  in  the  way  of  cash  out- 
lays, for  court  costs,  etc.,  and  five  an  equal 
amount  of  his  legal  services,  in  the  same 
manner  as  Mr.  G^r.  For  the  costs  and  ex- 
penses already  paid,  said  Bennett  has  paid 
Baid  Frank  $25  in  cash,  and  is  to  pay  the 
balance,  as  requested  by  said  Frank.  It  is 
agreed  by  all  of  said  parties  that  no  settle- 
ment or  compromise  of  said  claim  shall  be 
made  without  the  assent  of  all  parties. 
Chicago,  111.,  August  29,  1895. 

Robert  J.  Frank, 
David  8.  Geer, 
J.  L.  Bennett. 
45  L.  R.  A. 


Bennett  then  alleged  in  his  cross  bill  that 
he  rendered  services  as  an  attorney,  in  con- 
junction with  Geer,  in  the  collection  of  the 
claim,  and  paid  Frank  $59.69,  on  his  request, 
under  the  agreement  to  pay  costs  and  ex- 
penses, and  that  Frank  settled  the  judgment 
for  $700,  and  refused  to  account.  He  there- 
fore asked  for  a  decree  for  what  was  due  him. 
The  bill  and  cross  bill  were  answered  by  the 
other  defendants ;  and  Frank  denied  the  right 
of  Geer  and  Bennett,  or  either  of  theip,  to 
an  accounting,  alleged  that  the  contract  was 
not  perform^  or  his  suit  properly  prose- 
cuted, and  charged  that  Uie  agreement  was 
unlawful.  Upon  a  hearing,  the  superior 
court  dismissed  the  bill  and  cross  bill,  and 
the  complainant  in  each  appealed.  The  ap- 
pellate court  affirmed  the  decree,  and  granted 
a  certificate  of  importance,  by  virtue  of  which 
Geer  and  Bennett  are  in  this  court  as  appel- 
lants, asking  a  reversal  of  the  judgment  of 
the  appellate  court.  It  appeared,  on  the 
hearing,  that  there  had  been  an  agreement  be- 
tween Geer  and  Frank,  previous  to  the  one 
of  August  29,  1895,  alleged  in  the  bill  and  set 
out  in  the  cross  bill,  by  which  previous  agree- 
ment Geer  was  to  prosecute  the  claim  and  re- 
ceive one  half  the  amount  recovered  or  re- 
ceived, in  settlement  for  his  professional  serv- 
ices, and  Frank  was  to  advance  the  costs. 
That  agreement  is  not  a  subject  for  consid- 
eration here,  both  because  it  was  not  alleged 
in  the  bill  or  made  a  foundation  for  any 
claim,  and  because  it  was  abandoned,  and  the 
agreement  so  alleged  between  the  three  par- 
ties was  substituted  for  it. 

Disregarding  all  other  questions  argued, 
wo  are  of  the  opinion  that  the  agreement  is 
illegal  and  void.  It  was  said  in  Newkirk 
V.  Cone,  18  111.  449,  that  the  common  law  of 
champerty  had  been  abolished  in  this  state, 
but  this  statement  was  corrected  in  Thomp- 
son V.  Reynolds,  73  111.  11,  where  it 
was  said  the  former  decision  was  manifestly 
a  mistake,  and  that  the  question  was  not  in- 
volved in  such  former  decision,  the  champer- 
tous  agreement  having  been  abandoned  by  the 
parties,  by  mutual  consent.  The  law  of 
champerty  has  been  somewhat  qualified  by 
our  decisions,  but  it  is  a  part  of  the  law  of 
the  state.  We  have  held,  in  consonance  with 
the  great  weight  of  modern  authority,  that 
an  attorney  may  make  an  agreement  for 
contingent  fees  of  a  legitimate  character,  by 
which  he  is  to  receive  a  certain  share  or  part 
of  the  money  or  thing  recovered.  West  Chi- 
cago Park  Comrs.  v.  Coleman,  108  111.  591 ; 
Phillips  V.  South  Park  Comrs,  119  111.  626. 
In  such  a  case,  he  has  no  interest  in  the  liti- 
gation, except  that  of  an  attorney,  and  to 
the  extent  of  his  legal  services;  and  if  such 
a  contract  is  not  against  conscience,  and  rea- 
sonable in  its  terms,  a  court  of  equity  would 
doubtless  enforce  it.  The  law,  however,  does 
not  permit  a  person  having  no  interest  in  the 
subject-matter  of  a  suit  to  become  interested 
in  it,  and  concerned  in  its  prosecution;  and 
an  agreement  by  which  such  person,  although 
an  attorney,  agrees  to  bear  expense  and  costs 
of  litigation,  falls  within   the   definition  of 
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champerty,  and  will  not  be  enforced,  either 
at  law  or  in  equity.  Oilbert  v.  Holmes,  04 
111.  548;  Thompson  v.  Reynolds,  73  111.  11. 
Under  these  rules  the  agreement  between  Ben- 
nett and  Frank  was  diampertous,  and  the 
undertakings  of  Geer  and  Bennett  were  so 
mutually  dependent  upon  each  other,  as  a 
consideration  for  the  agreement  of  Frank, 
that  the  whole  contract  was  tainted  with  il- 
legality. The  considerations  for  Frank's 
J>romise  were  the  agreement  of  Oeer  to  render 
egal  services  in  conjunction  with  Bennett, 
Bennett's  agreement  to  render  legal  services 
in  conjunction   with   Geer,   and    Bennett's 


agreement  to  pay  the  costs  and  expenses. 
The  agreement  could  not  be  perform^,  and 
Geer  render  the  services  which  he  prcnnised, 
except  by  Bennett  carrying  out  his  champer- 
tous  agreement,  and  it  was  so  executed.  The 
underlings  cannot  be  separated,  and,  one 
of  the  considerations  inducing  the  promise  of 
Frank  being  illegal,  the  entire  contract  is 
void,  and  a  court  of  equity  will  not  aid  in  its 
enforcement. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Petition  for  rehearing  denied  June  7,  1899. 


MISSISSIPPI  SUPREME  COURT. 


C.  C.  COFFEE,  Appt,, 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 

COMPANY. 


( 


Mlfls. 


) 


1.  The  ejection  of  m,  pa«aeiifl:er  inrlao 
laaai  no  ticket,  becanaic  lac  fvlll  not  pny 
Diore  than  the  reflralnr  fare,  is  wrongful 
where  his  failure  to  get  a  ticket,  for  which 
he  otherwise  would  have  had  time,  was, 
without  any  fault  of  his,  due  to  delay  In  find- 
ing his  satchel  In  the  baggage  room,  where  he 
had  left  It  without  any  check,  at  a  time 
when  the  ticket  office  was  closed,  as  he  was 
directed  to  do  by  the  baggage  master,  who  re- 
fused to  give  him  a  check  until  he  had  pro- 
cured his  ticket. 

8.  A  rule  that  a  baanraire  master  nhall 
not  recelre  batraraflre  Into  the  baggage 
room  until  a  ticket  shall  have  been  procured 
Is  an  Imposition  on  the  public,  unreasonable, 
and  Told. 

(March  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jackson  (5)unty  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  wrongful  ejection  from 
defendant's  train.     Reversed. 

Plaintiff  boarded  defendant's  train  at  Mo- 
bile, and  when  asked  for  ticket  or  fare,  stat- 
ed tJiat  he  arrived  in  Mobile  earlier  on  the 
aame  day,  and  went  immediately  to  the 
baggage  room  of  the  defendant  company, 
and  asked  the  baggage  master  to  check  his 
valise,  but  that  the  man  refused  to  do  so  un- 
til he  got  a  ticket.  The  ticket  office  was  not 
open  at  that  time,  so  with  the  baggageman's 

Permission  he  left  the  valise  with  him  until 
e  oould  get  a  ticket  and  have  it  checked. 
That  a  few  moments  before  the  departure 
of  the  train  which  he  was  to  take  he  re- 
turned to  the  depot,  but  could  not  find  his 
valise.  He  searched  for  it  until  too  late  to 
get  a  ticket,  and  secured  it  just  as  the  train 
was  about  to  move  off,  so  he  was  compelled 
to  get  on  board  immediately,  or  be  left.  The 

Note. — For  validity  of  extra  charge  for  pas- 
aenger  fare  when  paid  on  train,  see  also  Phettl- 
place  V.  Northern  P.  K.  Co.  (Wis.)  20  L.  B.  A. 
483. 
45  L.  R.  A. 


conductor  insisted  on  charging  conductor's 
rates  which  were  1  cent  a  mile  higher  than 
ticket  rates.  Plaintiff  refused  to  pay  them, 
and  the  conductor  put  him  off  the  train. 
The  defendant  insisted  on  its  rule,  which  did 
not  allow  baggage  masters  to  receive  small 
l>&gg^e  unless  and  until  it  was  checked,  as 
tending  to  relieve  it  from  responsibility  for 
the  delay  in  finding  the  baggage.  The  court 
instructed  the  jury  to  return  a  verdict  in  de- 
fendant's favor. 

Messrs.  Deiiiny  A  Woods  for  appellant. 

Messrs,  Mayes  A  Harris,  for  appellee: 

The  defendant's  ticket  oflice  at  the  depot 
in  Mobile  was  open  for  an  hour  before  the 
train  left,  and  plaintiff  boarded  the  train 
without  making  any  effort  to  obtain  a  ticket, 
and,  upon  being  required  to  pay  the  conduc- 
tor's rate  for  his  ptassage,  declined  to  do  so, 
and  was  thereupon  ordered  to  leave  the 
train  at  St.  Elmo,  Alabama,  and  did  so.  The 
conductor  had  the  right  to  demand  the  in- 
creased rate,  and  to  eject  plaintiff  upon  his 
failure  to  pay  it. 

Forsee  v.  Alabama  O.  8.  R,  Co,  63  Miss. 
73,  56  Am.  Rep.  801;  3  Wood,  Kailroads, 
1668. 

The  ejection  being  lawful,  the  recovery,  if 
any,  must  have  been  for  any  damage  done  by 
the  language,  and  could  not  include  the  in- 
convenience, loss,  or  expense  incident  to  the 
lawful  ejectment. 

Texas  P.  R.  Co.  v.  James,  82  Tex.  306,  15 
L.  R.  A.  347 ;  Rose  v.  Wilmington  d  W,  R, 
Co.  106  N.  C.  168. 

The  wrongs  complained  of  were  consented 
to  for  the  purpose  of  obtaining  a  cause  of 
action,  and  the  doctrine  of  velenti  non  fit  in- 
juria was  applicable. 

McOhee  v.  Drisdale,  111  Ala.  599.  See 
also  Alabama  d  V,  R.  Co.  v,  (Hbhs  (Miss.) 
12  So.  545. 

But  even  if  the  language  used  by  the  con- 
ductor caused  plaintiff  to  suffer  untold  men- 
tal anguish,  he  could  not  recover,  for  such 
mental  anguish  was  not  accompanied  by  any 
injury  to  his  person  or  property,  ai^  for 
such  damages  no  recovery  can  be  had. 

Oulf,  C.  d  8.  F,  R.  Co.  V.  Trott,  86  Tex. 
412 ;  Uaile  v.  Texas  d  P.  R.  Co,  23  U.  S. 
App.  80,  60  Fed.  Rep.  557,  9  C.  C.  A.  134,  23 
L.  R.  A.  774;  Western  U.  Teleg,  Co.  v.  Rog- 
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en,  68  Miss.  748,  13  L.  R.  A.  859;  3  Suth- 
erland, Damages,  716;  Kennon  v.  Gilmer, 
131  U.  S.  26,  33  L.  ed.  112. 

When  a  passenger  goes  to  a  depot  too  late 
to  attend  to  his  baggage  and  purchase  his 
ticket  before  entering  the  train,  this  will  not 
relieve  him  from  the  obligation  of  purchas- 
ing a  ticket. 

Lake  Erie  d  W.  R,  Co,  v.  Mays,  4  Ind. 
App.  413;  Hoffhauer  v.  Davenport  d  N,  W. 
R.  Co.  52  Iowa,  342,  35  Am.  Rep.  278. 

And  if  he  fails  to  pay  his  fare,  he  may 
be  properly  ejected. 

Georgia  Southern  d  P,  R.  Co.  ▼.  Asmore, 
88  Ga.  529,  16  L.  R.  A.  53. 

Appellant  did  not  even  have  the  right  to 
have  the  train  stop  long  enough  for  him  to 
obtain  a  ticket. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Hogue,  60 
Kan.  40. 

Wliitfield,  J.,  delivered  the  opinion  of 
the  court : 
The  case  should  have  gone  to  the  jury.    A 


rule  that  baggage  shall  not  be  checked  until 
a  ticket  has  been  procured  is  a  reasonable 
regulation  to  prevent  imposition  upon  the 
company.  But  a  rule  that  a  baggage  mas- 
ter shall  not  leceive  into  the  baggage  room 
^gg^ge  until  a  ticket  shall  have  been  pro- 
cured, if  there  be  such  a  rule,  is  an  imposi- 
tion on  the  public,  unreasonable,  and  void. 
It  would  require  intending  passengers  to 
care  for  their  own  baggage  in  many  situa^ 
tioDs  that  may  readily  l^  imagined,  where  to 
do  so  would  be  entirely  impracticable. 
Every  reasonable  facility  for  travel  should 
be  afforded  those  who  are  intending  passen- 
gers, and  rules  should  be  so  framed  as  to 
be  just  in  their  provisions^  alike  to  the 
company  and  the  traveling  public.  As  to 
the  authority  of  the  baggage  master,  see 
Isaacson  v.  New  York  C.  d  H.  R.  R.  Co.  94 
N.  Y.  285,  286,  46  Am.  Rep.  142. 
Reversed  and  remanded. 

Rehearing  denied. 


NEBRASKA  SUPREME  COURT. 


NEBRASKA  TELEPHONE   COMPANY, 

Plff.  in  Err., 

V. 

STATE  of  Nebraska,    ex  rel.    John  0.  YEI- 

SER. 

(56  Neb.  627.) 

*1.  A  lltifcant  iPviU  not  be  permitted  to 
Invoice   the   extraordinary   remedy  of 

mandamus  when  an  express  statute  affords 
him  an  adequate  remedy  for  the  redress  of  the 
grievance  of  which  he  complains. 

2.  A  private  corporation,  eniraved  in 
the  bvalneaa  of  operatingr  a  telephone 
plant.  Is  a  common  carrier  of  .news  and  In- 
telligence. 

8.  Svcli  a  pablte-aervlce  corporation  !■ 
charared  vrttla  certain  pnblie  duties, 
among  which  are  to  furnish  for  a  reasonable 
compensation  to  any  citizen  a  telephone  and 
telephonic  service,  and  to  charge  each  patron 
for  the  service  rendered  the  same  price  it 
charges  ey«ry  other  patron  for  the  same  serv- 
ice under  substantially  the  same  or  similar 
conditions. 

4.  Tbe  poirvei^-^be  Jnrladlctlon— to  de- 
termine vrbat  eompenaatlon  a  public- 
service  corporation  may  exact  for  services 
to  be  rendered  by  it  Is  a  legislative,  and  not 
a  Judicial,  function.  ^ 

S*  Tbe  Jnrladlctlon  of  tbe  conrta  la 
limited  to  declaring  what  the  law  is,  and 
they  are  forbidden  by  the  Constitution  to  per- 
form legislative  functions. 


(June  28,  1898.) 
,*Headnotes  by  Ragak,  C. 


Nora. — For  power  of  legislature  to  fix  tolls, 
rates,  and  prices,  see  note  to  Winchester  &  L. 
Tump.  Road  Co.  t.  Croxton  (Ky.)  83  L.  R.  A. 
177. 

45  L.  R.  A.  8 


ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor 
of  relator  in  a  proceeding  brought  to  compel 
defendant  to  give  relator  telephone  facilitaes 
at  certain  rates  which  were  less  than  those 
demanded  by  defendant.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Charles  Offutt  and  W.  W* 
Moraman,  for  plaintiff  in  error: 

The  alternative  writ  contained  no  aver- 
ment that  the  relator  had  applied  to  the 
board  of  transportation  and  exhausted  the 
remedy  there. 

Under  the  act  of  1887,  creating  the  Board 
of  transportation  and  defining  its  powers, 
the  board  had  ample  power  to  fix  and  estab- 
lish rates  for  railroad  companies. 

State  Board  of  Tra/nsportation  v.  Fre- 
mont, E.  d  M.  Valley  R.  Co.  22  Neb.  313,  23 
Neb.  117. 

The  remedy  by  writ  of  mandamus  cannot 
be  invoked  if  the  relator  has  another  remedy. 
State,  Moore,  v.  Chicago,  St.  P.  M.  d  O.  R. 
Co.  19  Neb.  482;  State,  Mattoon,  v.  Repub- 
lican Valley  R.  Co.  17  Neb.  647,  52  Am.  Rep. 
424 ;  Northern  P.  R.  Co.  v.  Washington  Ter- 
ritory, Dustiny  142  U.  S.  492,  35  L.  ed.  1092; 
Spelling,  Extraordinary  Relief,  §  1372. 

The  relator  has  no  clear,  legal  right  to 
demand,  nor  is  the  respondent  under  any 
duty,  especially  enjoined  by  law,  that  its 
rates  be  fixed  at  a  sum  which  will  produce 
no  more  than  a  "fair,  reasonable,  and  just 
dividend*'  to  its  stockholders. 

The  relator's  right  to  have  the  specific 
thing  he  demands  performed  by  the  respon- 
dent must  be  clear  and  certain. 

State,  Beatty,  v.  Omaha,  14  Neb.  265,  45 
Am.  Rep.  108;  State,  Hymer,  v.  Nelson,  21 
Neb.  672;  State,  First  Nat.  Bank,  v.  Cook, 
43  Neb.  318;  State,  Gillilan,  v.  Borne  Street 
R.  Co.  43  Neb.  830;  State,  Wycko1f,y.Merrell, 
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43  Neb.  575;  Laflin  v.  State,  Gray,  49  Neb. 
614. 

There  is  no  principle  of  law  which  forbids 
a  corporation,  or  person,  prosecuting  a  quasi 
public  business,  from  charging  for  services 
performed,  or  for  the  use  of  property  fur- 
nished, all  that  the  service  or  use  is  fairly 
and  reasonably  worth,  regardless  of  the 
amount  of  profits  that  may  oe  earned,  any 
more  than  tnere  is  in  the  case  of  business  of 
a  purely  private  character. 

The  state  acting  through  the  legislative 
department  undoubtedly  possesses  the  power 
to  fix  by  law  the  value  of  such  service,  by 
prescribing  the  maximum  charge  which  may 
be  taken.    What  limitation  exists  upon  this 

Sower,  by  the  etate,  has  not  yet  been  clearly 
ecideid;    but   it   has  been   repeatedly   held 
that  the  power  is  not  without  limitation. 

Stone  V.  Farmers'  Loan  d  T,  Co,  116  U. 
S.  307,  29  L.  ed.  636;  Dow  v.  Beidelman, 
125  U.  S.  680,  31  L.  ed.  841,  2  Inters.  Com. 
Rep.  56;  Chicago,  M.  d  St,  P.  R,  Co,  v.  Min- 
nesota, 134  U.  S.  418,  33  L.  ed.  970,  3  In- 
ters. Com.  Rep.  209;  Reagan  v.  Farmers* 
Loan  d  T.  Co,  154  U.  S.  395,  38  L.  ed.  1022, 
4  Inters.  Com.  Rep.  560. 

The  legislature  has  power  to  fix  rates,  and 
the  extent  of  judicial  interference  is  protec- 
tion against  unreasonable  rates. 

Chicago  d  G,  T.  R,  Co,  v.  Wellman,  143  U. 
S.  339,  36  L.  ed.  176. 

We  know  of  but  one  case  in  which  such 
a  contention  as  is  made  here  has  been  made, 
and  in  that  the  contention  was  pronounced 
preposterous. 

Canada  Southern  R.  Co.  v.  International 
Bridge  Co.  L.  R.  8  App.  Cas.  723. 

The  rates  can  be  made  neither  too  high 
nor  too  low,  without  producing  a  loss  of 
revenue.  To  avoid  this  requires  t^e  con- 
stant exercise  of  judgment  and  discretion 
and  prompt  recognition  of  economic  con- 
ditions and  forces.  This  necessary  discre- 
tion and  judgment  cannot  be  controlled  by 
mandamus. 

Northern  P,  R,  Co.  v.  Washington  Ter- 
ritory, Dustin,  142  U.  S.  492,  35  L.  ed.  1092; 
People  V.  Neto  York,  L.  E,  d  W,  R,  Co,  104 
N.  Y.  58,  58  Am.  Rep.  484. 

The  alternative  writ  contained  no  aver- 
ment of  facts  showing  that  the  service  sought 
to  be  coerced  was  a  duty  "specially  enjoined 
by  law." 

The  power  to  fix  the  rates  is  a  legislative 
power. 

Baltimore  d  O.  R.  Co,  v.  Maryland,  21 
Wall.  456,  22  L.  ed.  678 ;  Chicago,  B,  d  Q.  R. 
Co.  V.  Iowa,  94  U.  S.  156,  24  L.  ed.  94;  Munn 
▼.  Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Peih 
V.  Chicago  d  N,  W,  R.  Co,  94  U.  S.  169,  24 
L.  ed.  97 ;  Winona  d  St.  P.  R.  Co,  v.  Blake, 
94  U.  S.  181,  24  L.  ed.  99 ;  Stone  v.  Farmers' 
Loan  d  T.  Co,  116  U.  S.  307,  29  L.  ed.  636; 
Dow  V.  Beidelman,  125  U.  S.  680,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  56;  Chicago,  M,  d 
St,  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  33 
L.  ed.  970,  3  Inters.  Com.  Rep.  209 ;  Chicago 
d  G.  T.  R.  Co.  V.  Wellman,  143  U.  S.  339,  36 
L.  ed.  176;  Budd  v.  New  York,  143  U.  S.  517, 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  45 ;  Reagan 
V.  Farmers'  Loan  d  T.  Co,  154  U.  S.  362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560;  State 
45  L.  R.  A. 


Board  of  Transportation  v.  Fremont,  E.  d 
M,  Valley  R.  Co.  22  Neb.  313,  23  Neb.  117. 

The  averments  of  discrimination  are  wholly 
immaterial. 

Western  U.  Teleg,  Co,  v.  Call  Pub,  Co,  44 
Neb.  326,  27  L.  R.  A.  622. 

Mr,  John  O.  Teiser,  in  propria  persona: 

Corporations  or  natural  persons  engaged 
in  certain  classes  of  business  or  business  for 
certain  purposes  are  subjectto  regulation  and 
control  by  the  state. 

This  regulation  is  applicable  to  any  busi- 
ness which  may  be  classified  under  the  three 
general  heads: 

1.  Common  carriers. 

People  V.  Budd,  117  N.  Y.  19,  5  L.  R.  A. 
559;  Dow  v.  Beidelman,  125  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  56 ;  Wabash, 
St,  L,  d  P,  R.  Co,  V.  Illinois,  118  U.  S.  568, 
30  L.  ed.  248,  1  Inters.  Com.  Rep.  31 ;  Budd 
V.  New  York,  143  U.  S.  537,  36  L.  ed.  253,  4 
Inters.  Com.  Rep.  45;  Chicago,  M.  d  St,  P. 
R,  Co,  V.  Minnesota,  134  U.  S.  455,  33  L.  ed. 
979,  3  Inters.  Com.  Rep.  209;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  217, 

29  L.  ed.  166,  1  Inters.  C<»n.  Rep.  382. 

2.  Public  monopolies. 

Budd  V.  New  York,  143  U.  S.  517,  36  L.  ed. 
247.  4  Inters.  Com.  Rep.  45;  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347,  28 
L.  ed.  173;  Brass  v.  North  Dakota,  Stoeser, 
153  U.  S.  403,  38  L.  ed.  761,  4  Inters.  Com. 
Rep.  670;  People  v.  Budd,  117  N.  Y.  16,  5 
L.  R.  A.  559 ;  Chesapeake  d  P.  Teleph,  Co,  ▼. 
Baltimore  d  0.  Teleg.  Co.  66  Md.  399,  50 
Am.  Rep.  167;  Frederick  v.  Groshon,  30  Md. 
446,  96  Am.  Dec.  591;  State,  Webster,  v. 
Nebraska  Teleph,  Co.  17  Neb.  126,  52  Am. 
Rep.  404;  Haugen  ▼.  Albina  Light  d  Water 
Co,  21  Or.  418,  14  L.  R.  A.  424. 

3.  Business  in  which  the  public  have  an 
interest  or  a  public  necessity. 

People  V.  Budd,  117  N.  Y.  16,  5  L.  R.  A. 
559;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Wabash, 
St,  L.  d  P,  R,  Co,  V.  lUinois,  118  U.  S.  667, 

30  L.  ed.  244,  1  Inters.  Com.  Rep.  31. 
Teley^honc  companies  are  subject  to  regu- 
lation by  reason  of  the  fact  of  their  being 
engaged  in  a  business  partaking  of  all  three 
of  the  elements  or  principles  which  permit 
of  the  regulation  of  a  business  by  the  state, 
viz.: 

1.  As  a  common  carrier. 

State,  Webster,  v.  Nebraska  Teleph.  Co. 
17  Neb.  126,  52  Am.  Rep.  404;  Hockett  v. 
State,  105  Ind.  257,  55  Am.  Rep.  201 ;  Chesa^ 
peake  d  P.  Teleph,  Co,  v.  Baltimore  d  O. 
Teleg.  Co.  66  Md.  399,  59  Am.  Rep.  167; 
State,  Postal  Teleg,  Cable  Co.,  v.  Delaware 
d  A,  Teleg.  d  Teleph,  Co.  47  Fed.  Rep.  636 ; 
St,  Louis  V.  Bell  Teleph.  Co,  96  Mo.  623,  2 
L.  R.  A.  278;  Central  Union  Teleph.  Co.  v. 
Bradbury,  106  Ind.  1;  Delaware  d  A. 
Teleg.  d  Teleph,  Co.  v.  State,  Postal  Teleg. 
Cable  Co.,  3  V.  S.  App.  30,  50  Fed.  Rep.  678, 
2  C.  C.  A.  1;  Central  Union  Teleph.  Co.  v. 
State,  Falley,  118  Ind.  194;  People  v.  Budd, 
117  N.  Y.  22,  5  L.  R.  A.  559;  Gillis  v.  West- 
ern V.  Teleg.  Co,  61  Vt.  465.  4  L.  R.  A.  611  ; 
Bell  Teleph.  Co,  v.  Com.,  Baltimore  d  O. 
Teleg,  Co,   (Pa.)   3  Atl.     825 
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2.  As  a  public  monopoly. 

•    State,  Webster,   v.    Nebraska  Teleph.  Co. 
17  Neb.  126,  52  Am.  Rep.  404. 

3.  As  a  business  in  which  the  public  have 
an  interest. 

State,  Webster,  v.  Nebraska  Teleph,  Co, 
17  Neb.  126,  62  Am.  Rep.  404;  State,  Balti- 
more d  O.  Teleg.  Co.,  v.  Bell  Teleph,  Co,  23 
Fed.  Rep.  540;  Bockett  v.  State,  105  Ind. 
258,  65  Am.  Rep.  201;  State,  Postal  Teleg, 
Cable  Co.,  V.  Delaware  d  A.  Teleg,  d  Teleph, 
Co,  47  Fed.  Rep.  637 ;  Lough  v.  Outerbridge, 
143  N.  Y.  271,  25  L.  R.  A.  674. 

This  proceeding  was  not  for  the  purpose  of 
fixing  rates. 

I  simply  show  to  the  court  that  I  tendered 
reasonable  compensation  to  a  telephone  com- 
pany, to  place  it  under  legal  obligations  to 
perfwm  a  public  duty  for  me.  This  is  a 
proceeding  quite  distinct  from  fixing  rates. 

If  it  is  not  a  legislative  function  for  a 
court  in  a  proper  suit  to  investigate  the 
business  of  a  railroad  company  including  re- 
ceipts, expenditures,  operation,  cost,  and 
worth,  to  set  aside  a  rate  fixed  by  the  sov- 
ereign power  of  the  state  because  unconsti- 
tutional, confiscatory,  or  unreasonable,  it 
would  not  be  a  legislative  act  for  a  court 
upon  the  application  of  a  citizen  to  investi- 
gate the  same  facts  and  set  aside  a  rate 
fixed  by  the  corporation  when  found  to  be 
not  only  unjust,  unreasonable,  and  oppres- 
sive, but  expressly  forbidden  by  the  common 
law. 

Stamford  v.  Pawlett,  1  Gromp.  &  J.  81. 

If,  in  the  absence  of  legislation,  this  cor- 
poration demands  a  specific  charge  for  a 
service  it  is  obliged  to  perform  upon  pay- 
ment of  a  reasonable  compensation,  and  a 
dispute  arises  as  to  the  reasonableness  of  the 
charge,  its  settlement  is  a  judicial  question. 

Chicago  d  A.  R.  Co,  t.  People,  Koemer,  67 
in.  18,  16  Am.  Rep.  599. 

Any  citizen  has  the  right,  without  regard 
to  charters  and  without  any  act  of  the  leg- 
islature, to  hold  the  company  responsible 
for  any  breach  of  its  duty  as  a  common  car- 
rier in  charging  exorbitant  freight  rates  or 
tdl. 

Sloan  Y.  Pacific  R,  Co.  61  Mo.  32,  21  Am. 
Rep.  397. 

The  ccHnpensation  determined  upon  as  rea- 
sonable is  not  a  rate  fixed  by  the  court,  but 
if  it  is  to  be  regarded  as  a  rate  it  was  fixed 
by  the  l^slature  and  merely  found  by  the 
court. 

The  common  law  requires  common  carriers 
and  similar  public  servants  to  render  service 
for  a  reasonable  compensation. 

Chapter  15  of  the  Compiled  Statutes  en- 
acts the  common  law  in  this  state. 

The  legislature  thereby  fixed  rates  at  what 
was  reasonable,  leaving  it  as  a  judicial  ques- 
tion for  the  courts  to  determine  what 
ftinoimt  in  any  given  case  was  the  rate  fixed 
by  the  legislature. 

People  v.  Budd,  117  N.  Y.  20,  5  L.  R.  A. 
559 ;  Ruggles  v.  Illinois,  108  U.  S.  533,  27  L. 
ed.  815;  Chicago  d  A.  R.  Co.  v.  People,  Koer- 
ner.  67  111.  18,  16  Am.  Rep.  590. 

The  carrier  in  assuming  this  public  duty 
made  the  public  proflfer  to  perform  the  serv- 
ice and  I  accepted  it,  demanding  the  service. 
45  L.  R.  A. 


I  asked  the  court  to  compel  this  public  serv- 
ant to  perform  its  duty,  and  carry  out  its 
contract. 

Killmer  v.  New  York,  C.  d  H.  R.  R,  Co.  100 
N.  Y.  402,  53  Am.  Rep.  194. 

If  this  proceeding  is  legislating,  and  the 
court  is  forbidden  to  legislate  to  such  an  ex- 
tent, railroads  could  not  obtain  the  aid  of 
the  courts  to  set  aside  a  legislative  rate. 

2  Bl.  Com.  p.  455;  Peik  v.  Chicago  d  N.  W. 
R.  Co.  94  U.  S.  164,  24  L.  ed.  97;  Dow  v. 
Beidelman,  125  U.  8.  688,  31  L.  ed.  843,  2 
Inters.  Com.  Rep.  56. 

A  citizen  may  invoke  the  aid  of  a  court 
when  imposed  upon  by  a  corporation  with  an 
imreasonable  rate. 

Lough  V.  Outerbridge,  143  N.  Y.  271,  2fi 
L.  R.  A.  674. 

Legislative  and  judicial  duties  cannot  in 
all  cases  be  separated. 

The  aid  of  the  court  has  been  invoked  ir 
the  absence  of  legislation  since  the  days  o1 
Lord  Chief  Justice  Hale  down  to  1875,  and 
even  the  present  day,  and  was  the  practice 
under  the  common  law. 

Stamford  v.  Pawlett,  1  Cromp.   &   J.   57 ; 

Allnutt  V.  Inglis,  12  East,  527 ;  Bolt  v.  Sten- 

nett,S  T.  R.^608;  Card  v.  Callard,  6  Maule 

.&  S.  76 ;  Chicago  d  A.  R.  Co.  v.  People,  Koer- 

ner,  67  111.  11,  16  Am.  Rep.  699. 

Although  such  business  is  and  has  been 
usually  regulated  by  the  legislature,  never- 
theless, in  the  absence  of  legislation,  it  has 
been  from  time  immemorial,  and  is  now,  th€ 
practice  and  custom  to  regulate  such  busi- 
ness by  the  judiciary. 

Chicago,  M.  d  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  458,  33  L.  ed.  981,  3  Inters.  Com. 
Rep.  209 ;  Munn  v.  Illinois,  94  U.  S.  133,  24 
L.  ed.  86;  State,  Mattoon,  v.  Republican 
Valley  R.  Co,  17  Neb.  656,  52  Am.  Rep.  424; 
Dow  V.  Beidelman,  125  U.  S.  687,  31  L.  ed. 
843,  2  Inters.  Com.  Rep.  56 ;  Lough  v.  Outer- 
bridge,  143  N.  Y.  271,  25  L.  R.  A.  674; 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  10 
Colo.  589;  Atty.  Gen.  v.  Chicago  d  N.  W. 
R.  Co.  35  Wis.  588;  Sterne  v.  Metropolitan 
Teleph.  d  Teleg.  Co.  19  App.  Div.  316;  Men- 
achio  V.  Ward,  27  Fed.  Rep.  533;  Stone  v. 
Farmers'  Loan  d  T.  Co.  UQ  U.  S.  331,  29  L. 
ed.  644;  Augusta  Southern  R.  Co.y.  Wrights- 
ville  d  T.  R.  Co.  74  Fed.  Rep.  527 ;  Camblos  v. 
Philadelphia  d  R.  R.  Co.  4  Brewst.  (Pa.) 
663 ;  Beach,  Priv.  Corp.  $  48 ;  Schouler,  Carr. 
§  378;  Gray,  Communication  by  Telegraph, 
21-54;  Ray,  Negligence,  Imposed  Duties, 
699;  People,  Hunt,  v.  Chicago  d  A.  R.  Co. 
130  111.  181;  8  Am.  &  Eng.  Enc.  Law,  p.  916: 
Ruggles  v.  Illinois,  108  U.  S.  526,  27  L.  ed. 
812 ;  Chicago  d  A.  R.  Co.  v.  People,  Koer  ner, 
67  111.  11,  16  Am.  Rep.  699;  Shepai'd  v.  Mil- 
waukee Gaslight  Co.  6  Wis.  539,  70  Am.  Dec. 
479;  1  Story,  Eq.  Jur.  S§  27-33;  Stam- 
ford  V.  Pawlett,  1  Cromp.  &  J.  81. 

A  reasonable  compensation  was  all  that 
could  be'  exacted  by  common  carriers  at  com- 
mon law. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Haugen  v.  Albina  Light  d  Water  Co.  21 
Or.  411,  14  L.  R.  A.  424;  Wheelei'  v.  North- 
ern Colorado  Irrig.  Co.  10  Colo.  589;  Steen- 
erson  v.  Great  Northern  R.  Co.  69  Minn.  353; 
People  V.  Budd,  117  N.  Y.  18,  5  L.  R,  A.  559; 
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Killmer  v.  yew  York  C.  d  H,  R,  R,  Co,  100 
N.  Y.  395,  53  Am.  Rep.  194;  Chicago  d  A,  R, 
Co.  V.  People,  Koerner,  67  111.  11,  16  Am. 
Rep.  599;  Lough  v.  Outerhridge,  143  N.  Y. 
271,  25  L.  R.  A.  674;  2  Kent,  Com.  13th  ed. 
p.  598;  Ruggles  v.  Illinois,  108  U.  S.  531, 
27  L.  ed.  815;  Beach,  Priv.  Corp.  %  834,  note 
1;  Story,  Bailm.  §S  495,  508;  2  Parsons, 
Contr.  175. 

Not  the  value  of  the  service  to  the  sub- 
scriber, and  but  the  reasonable  compensation 
for  the  service  yielded,  given,  or  surrendered 
by  the  monopolist,  is  to  be  considered  in  fix* 
ing  the  compensation. 

Fa/rker  v.  Jenkins,  3  Bush,  591 ;  llfew  Jer- 
sey R,  d  Transp.  Co,  v.  Suydam,  17  N.  J.  L. 
47;  Steenerson  v.  Chreat  Northern  R,  Co.  69 
Minn.  353;  Sterne  v.  Metropolitan  Teleph. 
d  Teleg.  Co.  19  A  pp.  Div.  316;  Reagan  v. 
Farmers*  Loan  d  T.  Co.  154  U.  S.  362,  38  L. 
ed.  1014,  4  Inters.  Com.  Rep.  560;  Ames  v. 
Union  P.  R.  Co.  64  Fed.  Rep.  165 ;  Wheeler 
V.  Northern  Colorado  Irrig.  Co.  10  Colo.  594. 

An  inquiry  may  be  made  by  the  court  as  to 
what  surplus  will  remain  as  dividendfi  upon 
invested  capital,  and  it  may  say  whether  it 
ifl  reasonable  or  unreaaonable. 

Ames  V.  Union  P.  R.  Co.  64  Fed.  Rep.  179. 

The  burden  of  showing  the  rate  to  be  rear 
Bonable  is  on  the  carrier. 

Steenerson  v.  Oreat  Northern  R.  Co.  69 
Minn.  353. 

Relator  has  no  other  speedy  and  adequate 
remedy  at  law. 

A  new  remedy  being  enacted  without  re- 
pealing the  common  law,  the  remedy  is  con- 
sidered cumulative  and  a  party  may  elect 
either. 

Oooch  V.  Stephenson,  13  Me.  371;  Candee 
v.  Hay  ward,  37  N.  Y.  653;  Crit  tendon  v. 
Wilsony  5  Cow.  165,  15  Am.  Dec.  462;  Peo- 
ple V.  New  York  C.  d  H.  R.  R.  Co.  74  N.  Y. 
307 ;  Central  Union  Teleph.  Co.  v.  State,  FaU 
ley,  118  Ind.  210;  State,  Willard,  v.  Stearns, 
11  Neb.  107. 

The  alleged  duty  of  a  common  carrier  is 
one  especially  enjoined  by  law. 

People,  Hunt,  v.  Chicago  d  A.  R.  Co.  130 
111,  181 ;  Railroad  Comrs.  v.  Portland  d  O. 
Cent.  R.  Co.  63  Me.  279,  18  Am.  Rep.  208; 
Ahhott  V.  Johnstown,  O.  d  Ky.  Horse  R.  Co. 
80  N.  Y.  31,  36  Am.  Rep.  572;  People  v. 
New  York  C.  d  H.  R.  R.  Co.  28  Hun,  543; 
Stamford  v.  Pawlett,  I  Cromp.  &  J.  81; 
Swan  V.  Williams,  2  Mich.  439;  Allnutt  v. 
Inglis,  12  East,  541. 

Where  such  public  servants  refuse  to  per- 
foim  such  a  service  as  they  are  in  duty  bound 
to  render  under  the  common  law,  courts  will 
compel  it  by  mandamus. 

State,  Webster,  v.  Nebraska  Teleph.  Co.  17 
Neb.  136,  52  Am.  Rep.  404;  State,  Mattoon, 
V.  Republican  Valley  R.  Co.  17  Neb.  656,  52 
Am.  Rep.  424;  State,  Lanyon,  v.  Joplin 
Waterworks,  52  Mo.  App.  312;  Chesapeake 
d  P.  Teleph.  Co.  v.  Baltimore  d  O.  Teleg.  Co. 
66  Md.  400,  59  Am.  Rep.  167 ;  Central  Union 
Teleph.  Co.  v.  State,  Falley,  118  Ind.  194; 
Chicago  d  N.  W.  R.  Co.  v.  People,  56  111. 
367,  8  Am.  Rep.  90;  State,  Postal  Teleg.  Ca- 
ble Co.,  V.  Delaware  d  A.  Teleg.  d  Teleph.  Co, 
47  Fed.  Rep.  633;  Augusta  Southern  R.  Co. 
r.  Wrightsville  d  T.  R.  Co.  74  Fed.  Rep.  527; 
45  L.  R.  A. 


People,  Hunt,  v.  Chicago  d  A.  R.  Go.  130 
111.  181 ;  Wheeler  v.  Northern  Colorado  Irrig. 
Co.  10  Colo.  582 ;  Haugen  v.  Albina  Light  d 
Water  Co.  21  Or.  423,  14  L.  R.  A.  424 ; 
Peaoh,  Priv.  Corp.  1308;  Morawetz,  Priv. 
Corp.  S  1132;  Central  Law  Journal,  Octo- 
ber 1,  1897. 


,  C,  filed  the  following  opinion: 
The  Nebraska  Telephone  Company  is  a 
corporation  organizea  and  existing  under 
the  laws  of  the  state,  having  its  principal 
office  and  place  of  business  m  the  city  of 
Omaha,  and  owns  and  operates  a  telephone 
plant  in  that  city.  John  O.  Yeiser  is  by 
profession  a  lawyer,  and  a  citizen  of  said 
city  of  Omaha.  Yeiser  desired  a  telephone 
placed  in  his  law  office  for  his  own  use,  and 
requested  the  telephone  company  to  furnish 
him  an  instrument  properly  connected,  and 
afford  him  telephone  service.  The  telephone 
company  refused  to  comply  with  this  request 
unless  Yeiser  would  pay  it  for  such  instru- 
ment and  service  the  sum  of  $5  per  month 
in  advance.  Yeiser  claimed  that  this  sum 
was  att  unreasonable  and  exorbitant  diarsre, 
refused  to  pay  the  same,  but  tendered  the 
telephone  company  $9  as  compensation  for 
the  service  required  of  it  for  three  months, 
and  demanded  that  it  supply  him  with  the 
telephone  and  telephonic  service  for  that 
length  of  time.  This  demand  was  refused, 
and  Yeiser  thereupon  applied  to  l^e  district 
court  for,  and  obtainea,  a  peremptory  writ 
of  mandamus  directed  to  the  telephone  com- 
pany, conmianding  it  to  furnish  Yeiser  the 
telephone  and  telephonic  service  required  by 
him  for  three  months  for  the  sum  oi  $9.  The 
telephone  company  has  brought  this  judg- 
ment here  for  review. 

1.  Section  1,  art.  8,  chap.  72,  Comp.  Stat. 
1897,  provides  that  all  charges  made  for  any 
service  rendered  or  to  be  rendered  by  the 
common  carriers  of  the  state  shall  be  reason- 
able and  just,  and  every  unjust  and  unrea- 
sonable charee  for  such  service  is  prohibited 
and  declarea  to  be  unlawful.  By  §  11  of 
said  article  and  diapter  certain  state  offi- 
cers are  constituted  a  board  of  transporta- 
tion, and  §  12  of  said  article  and  chapter  de- 
fines the  powers  and  duties  of  said  hoeacd  of 
transportation  with  reference  to  the  com- 
mon carriers  of  the  state.  Construing  this 
statute,  this  court  held,  in  State  Board  of 
transportation  v.  Fremont,  E.  d  M.  Valley 
R.  Co.  22  Neb.  313,  that  the  board  of  trans- 
portation had  authoril^  to  determine  what 
were  just  and  reasonable  charges  for  a  serv- 
ice rendered  or  to  be  render^  by  common 
carriers,  and  that  said  board  of  transporta- 
tion was  invested  with  jurisdiction  ta  ^x, 
prescribe,  and  determine  the  charges  which 
a  common  carrier  might  demand  and  receive 
for  a  service  rendered  or  to  be  rendered  by  it, 
subject  only  to  the  limitation  that  the  rate 
or  charge  fixed  by  the  board  should  be  just 
and  reasonable.  The  legislature  of  1897 
(see  ^s.  Laws  1897,  chap.  56,  S  24;  Comp. 
Stat.  1897,  chap.  72),  conferred  upon  this 
board  of  transportation  the  same  and  all 
powers  over  the  telephone,  telegraph,  and 
express  companies  of  the  state  uiat  it  had 
over  common  carriers  or   railroad  oorpora- 
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ticms  of  the  state.  In  other  words,  if  the 
statutes  just  referred  to  are  valid,  and  we 
have  placed  a  correct  construction  upon  them 
the  legislature  has  conferred  upon  this  board 
of  transportation  not  only  jurisdiction  .to  in- 

Suire  into  charges  of  extortion  and  unjust 
iscrimiDation  on  the  part  of  the  telephone 
companies,  and  to  make  suitable  orders  for 
the  redress  of  such  grievances  upon  the  com- 
plaint of  the  person  aggrieved,  out  has  also 
invested  the  board  oftransportation  with 
authority  to  fix  and  determine  to  what  com- 
pensation a  telephone  company  shall  be  en- 
titled for  any  service  rendered  or  to  be  ren- 
dered by  it,  subject  to  the  limitation  that 
the  scale  of  prices  fixed  which  the  telephone 
company  may  charge  for  services  to  be  ren- 
dered by  it  shall  not  be  unreasonable  or  un- 
just eiUier  to  the  telephone  company  or  its 
patrons.  State^  Moore,  v.  Chicago,  8t,  P. 
M.  d  O.  R,  Co.  19  Neb.  476,  was  a  mandamus 
proceeding  instituted  in  this  court  to  com- 
pel the  respondeat  to  build  a  depot,  side 
tracks,  switches,  and  cattle  yards  at  a  cer- 
tain point  on  its  road.  But  this  court  held 
that  whether  the  railway  company  should 
be  compelled  to  build  a  depot  at  the  place 
requested  was  a  question — in  the  first  in- 
stance, at  least — ^for  determination  by  the 
board  of  transportation;  that  the  legisla- 
ture, by  the  statute  ju«t  quoted,  had  com- 
mitted the  determination  of  that  question  to 
that  board;  that  because  the  board  was  a 
special  tribunal,  created  for  the  purpose  of 
detsnnining  the  question,  its  powers  in  that 
respect  must  be  exhausted  before  the  court 
would  interfere  by  mandamus  to  compel  the 
railroad  company  to  build  the  depot.  We 
think  this  case  controls  the  one  at  bar.  So 
far  as  the  record  before  us  discloses,  no  ap- 
plication has  ever  been  made  by  the  relator 
to  the  board  of  transportation  to  have  it  de- 
termined whether  the  charge  of  $5  per 
month  demanded  by  the  telephone  company 
for  the  use  of  a  telephone  and  telephonic 
service  is  unreasonable  and  exorbitant; 
whether  $3  per  month  for  the  use  of  a  tele- 
phone and  telephonic  service  is  a  reasonable 
charge;  nor  that  the  board  has  fixed  a  scale 
of  reasonable  charges  which  the  telephone 
company  may  exact  for  a  service  performed 
or  to  be  performed  by  it.  It  is  a  familiar 
principle  that  the  litigant  will  not  be  per- 
mittea  to  invoke  the  extraordinary  remedy 
of  mandamus  where  an  express  statute  af- 
fords him  an  adequate  remedy  for  the  re- 
dress of  the  grievance  of  which  he  complains, 
and  this  is  the  principle  upon  which  the 
case  just  cited  rests.  A  statute  of  the  state 
of  Indiana  required  each  railway  company 
of  the  state  to  file  with  the  auditor  of  the 
county  where  its  principal  ofiice  was  situate 
a  statemeirt  of  the  amount  of  its  capital 
stock  for  the  purposes  of  taxation.  This 
statement  was  to  be  filed  between  the  1st  of 
January  and  the  1st  of  June  each  year.  An- 
other statute  provided  that  if  a  railway  com- 
pany of  the  state  failed  to  file  with  such  au- 
ditor such  statement,  then  it  should  be  the 
duty  of  the  auditor  himself  to  make  the 
statement,  or  list,  for  the  purposes  of  taxa- 
tion, the  amount  of  the  capital  stock  of  such 
railway  company,  determming  the  facts  in 
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the  manner  provided  by  statute.  A  railway 
company  of  the  state  neglected  to  file  with 
the  auditor  of  the  county  where  its  principal 
ofiice  was  located  between  the  1st  of  Janu- 
ary and  the  1st  of  June  a  statement  of  the 
amount  of  its  capital  stock,  and  thereupon 
the  auditor  of  the  state  instituted  a  proceed- 
ing in  mandamus  to  compel  the  railway  com- 
pany to  make  and  file  such  statement  with 
such  county  auditor.  The  district  court 
awarded  the  mandamus  as  prayed.  But  the 
supreme  court  reversed  the  judgment  of  the 
district  court,  saying:  "If  it  were  not  pro- 
vided by  statute  that  upon  failure  of  the 
railroad  company  to  file  such  statement 
within  the  time  required  by  law  the  audi- 
tor of  the  county  shall  proceed  to  make  the 
same,  mandamus  would  doubtless  lie  to  com- 
pel the  officer  of  the  road  to  furnish  the  list 
after  the  time  had  expired.  But  the  rule  is 
well  established  that  mandamus  will  not  He 
where  the  statute  has  expressly  provided 
another  adequate  remedy."  Louisville  d 
N.  A.  R.  Co.  V.  State,  25  Ind.  181.  To  the 
same  effect  are  State^  Wolff,  v.  Sheboygan 
County  Supers.  29  Wis.  79;  Marshall  y. 
Sloan,  35  Iowa,  445. 

2.  The  respondent  in  the  case  at  bar  is  a 
private  corporation.  By  permission  of  the 
city  of  Omaha  it  is  occupying  the  streets  and 
alleys  of  that  municipality  with. its  poles, 
wires,  and  other  appliances  used  in  the  con- 
duct of  the  business  in  which  it  is  engaged. 
It  is  a  common  carrier  of  news  and  intelli- 
gence. It  is  a  corporation  affected  with  a 
public  use, — a  public  service  corporation, — 
and  as  such  it  has  assumed  and  is  charged 
with  certain  public  duties,  among  which  are 
to  furnish  for  a  reasonable  compensation  to 
any  inhabitant  of  the  city  of  Omaha  a  tele- 
phone and  telephonic  service,  and  to  charge 
each  of  its  patrons  for  the  service  rendered 
or  to  be  rendered  the  same  price  it  charges 
every  other  patron  for  the  same  service  un- 
der substantially  the  same  or  similar  con- 
ditions. State,  Webster,  v.  Nebraska 
Teleph.  Co.  17  Neb.  126,  52  Am.  Hep.  404; 
American  Waterworks  Co.  v.  State,  Walker, 
46  Neb.  194,  30  L.  R.  A.  447;  Western  U. 
Teleg.  Co.  v.  Call  Pub.  Co.  44  Neb.  326,  27 
L.  R.  A.  622.  But  the  judgment  under  con- 
sideration determines,  not  only  that  the  tele- 
phone company  shall  render  for  the  relator 
the  service  required  by  him,  but  fixes  and 
determines  as  well  what  compensation  the  re- 
lator shall  pay  to  the  respondent  for  such 
service.  This  judgment,  then,  in  effect  de- 
termines, decides,  and  fixes  the  charges 
which  the  respondent  may  lawfully  exact  for 
services  to  be  rendered  in  future  by  it  to 
its  patrons.  Where  a  public  service  corpora- 
tion has  performed  a  service,  and  sues  to  re- 
cover therefor,  in  the  absence  of  an  express 
contract  for  a  specific  compensation  the 
measure  of  its  damages  is  a  reasonable  com- 
pensation for  the  services  performed;  and 
whether  the  compensation  which  it  demands 
is  reasonable  is  a  judicial  Question.  Where 
the  legislature  has  fixed  toe  compensation 
which  a  public  service  corporation  may  ex- 
act for  the  performance  of  a  service,  then  the 
reasonableness  of  the  compensation  so  fixed 
by    the    legislature — that    is,    whether    the 
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limiting  of  the  corporation  to  the  compensa- 
tion fixed  by  the  statute  would  result  in  a 
confiscation  of  the  corporation's  property — 
is  a  judicial  question.  Bmyth  v.  Ames,  169 
U.  S.  466,  42  L.  ed.  819.  But  the  power— 
th^  jurisdiction — ^to  determine  what  com- 
pensation a  public  service  corporation  may 
exact  for  service  to  be  rendered  by  it  we  un- 
derstand to  be  a  legislative,  and  not  a  ju- 
dicial, function.  In  the  case  at  bar  the  re- 
spondent had  not  performed  services  and 
sued  to  recover  the  compensation.  If  it  had, 
the  relator  mieht  have  defended  upon  the 
ground  that  the  compensation  demanded 
was  unreasonable,  and  the  court  would  have 
had  jurisdiction  to  determine  the  question. 
The  case  at  bar  is  not  a  suit  by  the  relator 
for  damages  against  the  respondent  for  its 
neglect  and  refusal  to  render  to  him  for  'a 
reasonable  compensation  the  service  he  de- 
manded. In  the  case  at  bar  the  relator  did 
not  pay  the  compensation  alleged  to  be  ex- 
orbitattt,  which  the  respondent  demanded, 
and  then  sue  to  recover  back  the  excess. 
Had  he  done  so  it  may  be  that  the  court 
would  have  had  the  power  to  determine 
whether  the  compensation  actually  demanded 
and  received  by  the  respondent  was  unrea- 
sonable. But  here  the  court  determines  that 
the  respondent  shall  perform  for  the  relator 
a  specific  service  for  three  months  for  a 
specific  sum  of  money.  This,  in  effect,  was 
a  detemxination  by  the  court  that  $3  per 
month  was  a  reasonai)le  compensation  for 
the  service  required  to  be  rendered  by  the  re- 
spondent, and  a  fixing  of  the  compensation 
for  such  service  at  that  price  for  the  future. 
We  think  the  history  of  the  legislation  of 
the  entire  country  shows  that  the  power  to 
determine  what  compensation  public  service 
corporations  may  demand  for  their  services 
is  a  leffislative  function,  and  not  a  judicial 
one.  n  the  courts  may  determine  what 
compensation  a  telephone  company  may  ex- 
act for  a  service  to  he  rendered  in  the  future, 
we  know  of  no  reason  why  the  courts  may 
not  determine  the  freight  and  passenger 
rates  which  the  railway  corporations  of  the 
state  may  charge  for  the  transportation  of 
freight  and  passengers;  and  yet  the  framers 
of  our  Constitution  recognized  that  this 
power  to  fix  the  compensation  of  public  serv- 
ice corporations  was  a  legislative  one,  as  by 
that  instrument  they  expressly  confer  upon 
the  legislature  the  power  from  time  to  time 


to  pass  laws  establishing  reasonable  rates  ot 
charges  for  the  transportation  of  passenffers 
and  freight.  Const,  art.  11,  S  4.  And  it 
is  evident  that  the  l^islature  has  acted  upon 
the  tl)eory  that  this  power  to  fix  the  compen- 
sation of  public  service  corporations  is  one 
vested  in  it  b^  the  Constitution.  This  is 
evident  from  its  creation  of  the  board  of 
transportation,  and  the  powers  conferred 
upon  that  board;  and  as  late  as  1897  the 
l^islature  conferred  authority  upon  the 
mayor  and  council  of  cities  of  the  metropoli- 
tan class  to  fix  and  determine  by  ordinance 
what  compensation  telephone  companies 
doing  business  within  such  cities  might 
charge  and  exact  for  services  rendered  or 
to  be  rendered  by  them.  Comp.  Stat.  1807, 
chap.  12a,  9  131.  Fixing  a  compensation 
which  public  service  corporations  may 
charge  for  services  to  be  rendered  by  them 
is  legislating;  it  is  lawmaking.  The  power 
of  the  courts  is  limited  to  &claring  what 
the  law  is,  and  they  are  precluded  bv  the 
Constitution  from  performing  legislative 
functions;  and,  though  the  courts  of  the 
land  have  from  time  U>  time  declared  laws 
fixing  the  compensation  which  public  serv- 
ice corporations  might  charge  for  services 
to  be  rendered  by  tiiem  void  because  the 
compensation  fixed  by  the  law  was  unrea- 
somible  in  that  the  enforcement  of  the  stat- 
ute would  confiscate  the  corporation's  prop- 
erty, and  thereby  deprive  it  of  its  property 
without  due  process  of  law,  we  know  of  no 
court  which  has  ever  claimed  that  it  had 
authority  to  determine  what  compensation 
would  be  a  reasonable  one  for  a  service  to 
be  performed  by  such  corporation.  The  re- 
lator must  address  himsdf  for  relief  from  the 
grievances  of  which  he  complains  to  the  leg- 
islative power  of  the  state, — to  the  legisla- 
ture itself,  to  the  board  of  transportation,  to 
the  mayor  and  council  of  the  ciiy  of  Omaha. 
If  the  compensation  noW  charged  and  exacted 
by  the  telephone  companies  of  the  state  is 
exorbitant  and  unreasonable,  we  must  pre- 
sume that  the  board  of  transportation,  the 
mayor  and  council  of  the  city  of  Omaha,  and 
the  legislature  of  the  state,  one  and  all  of 
them,  will  investigate  the  matter  and  pre- 
scribe a  scale  of  reasonable  charges. 

The  judgment  of  the  District  Court  is 
versed,  at^  tJie  proceeding  dismissed. 

Behearing  denied. 
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William  T.  GILBERT,  Receiver  of  Com- 
mercial Alliance  Life  Insurance  Company, 
Respt,, 

V. 

Benjamin  C.  ACKERMAN,  Impleaded,  etc., 

Appt, 
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1.  A  statute  spealcs  from  the  moment 
It  takes  effect. 

2.  A  statute  wlilcli  sltorteiis  the  per- 
iod for  brlngrlnff  an  action  without 
providing  a  reasonable  time  for  bringing  it 
after  the  statute  takes  effect  is  unconstitu- 
tional as  a  deprivation  of  property  without 
due  process  of  law,  even  If  a  period  .of  sever- 


NoT*. — The  constitutionality  of  a  statute 
shortening  the  period  of  limitations  is  presented 
m  an  unusual  way  in  the  above  case,  in  which 
the  statute  allows  no  period  for  bringing  an 
action   after   It  goes  into   effect,   although  the 
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taking   effect   of  the   statute  is   postponed  for 
several  months  after  its  passage. 

For  a  few  cases  on  the  general  subject,  see 
also  note  to  Best  v.  Baumgardner  (Pa.)  1  L.  B. 
A.  on  page  850.  See  also  Bates  T.  CuUum 
(Pa.)  34  L.  B.  A.  440. 
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al  months  elapses  between  the  passage  of  the 
act  and  the  time  when  it  goes  Into  effect. 

(May  2,  1899.) 

APPEAL  by  defendant  Ackennan  from  an 
order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department^  reversing 
a  judgment  of  a  Stpecial  Term  for  New  York 
County  in  favor  of  defendants  in  an  action 
to  hold  them  liable  for  certain  acts  which 
they  had  committed  as  directors  of  the  in- 
solvent corporation.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Mleliael  H.  Cardoso  and  Raj- 
mond  Renbenfltein*  for  appellant: 

The  amendatory  act  does  not  impair  the 
obligation  of  a  contract. 

Statutes  of  limitation  shortening  the  time 
within  which  actions  may  be  brought,  and 
leaving  a  reasonable  time  to  sue,  affect  the 
remedy  only,  and  do  not  impair  the  contract- 
ual obligation. 

Terry  v.  Anderson,  95  U.  S.  628,  24  L.  ed. 
365;  8ohn  v.  Waterson,  17  Wall.  696,  21  L. 
ed.  737 ;  Re  Brown,  135  U.  S.  701,  34  L.  ed. 
316;  Turner  v.  2V>w?  York,  168  U.  S.  90,  42 
L.  ed.  392;  Siurges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  ed.  629;  People  v.  Turner, 
117  N.  Y.  240;  Reid  v.  Albany  County  Sup- 
ers. 128  N.  Y.  364;  Parmenter  v.  State,  136 
N.  Y.  154. 

This  action  is  to  recover  for  a  tort,  a 
wrong,  and  hence  there  is  no  question  as  to 
the  impairment  of  the  obligation  of  a  con- 
tract. 

Dash  T.  Van  Kleeck,  7  Johns.  477,  5  Am. 
Dec.  291 ;  Dubois  v.  Kingston,  20  Hun,  500; 
Oarrison  v.  Vew  York,  21  Wall.  196,  22  L. 
ed.  612;  Freeland  v.  Williams,  131  U.  S.  405, 
33  L.  ed.  193;  Louisiana,  Folsom,  v.  New 
Orleans,  109  U.  S.  285,  27  L.  ed.  936;  Mor- 
ley  V.  Lake  Shore  d  M.  8.  R.  Co.  146  U.  S. 
162,  36  L.  ed.  925. 

Hie  period  of  four  months  and  fourteen 
days  is  reasonable  under  the  authorities. 

Terry  v.  Anderson,  95  U.  S.  633,  24  L.  ed. 
366;  People  v.  Turner,  117  N.  Y.  227,  146 
N.  Y.  451,  168  U.  S.  90,  42  L.  ed.  392; 
Wheeler  v.  Jackson,  41  Hun,  410,  105  N.  Y. 
631,  137  U.  S.  245,  34  L.  ed.  659;  Btine  v. 
Bennett,  13  Minn.  153;  Horbaoh  v.  Miller, 
4  Neb.  31;  Bigelow  v.  Bemis,  2  Allen,  496; 
Smith  V.  Morrison,  22  Pick.  432 ;  Duncan  v. 
Cobb,  32  ^linn.  460;  Smith  v.  Packard,  12 
Wis.  37 1 ;  O'Bannon  v.  Louisville,  C.  d  L.  R. 
Co.  8  Bush,  348. 

The  interval  of  time  between  the  passage 
of  the  act  of  1897  and  the  date  it  went  into 
effect  must  be  considered  in  determining 
whether  a  reasonable  time  was  allowed  to  the 
plaintiff  to  institute  his  action. 

Wrightman  v.  Boone  County,  82  Fed.  Rep. 
412.  60  U.  S.  App.  100,  88  Fed.  Rep.  435.  31 

C.  C.  A.  570 ;  Stine  v.  Bennett,  13  Minn.  153 ; 
Eorbach  v.  Miller,  4  Neb.  31 ;  Bigelow  v.  Be- 
mis, 2  Allen,  496;  Smitfi  v.  Morrison,  22 
Pick.  432;  Duncan  v.  Cobb,  32  Minn.  460; 
Merchants*  Nat.  Bank  v.  Braithwaite,  7  N. 

D.  358 ;  Eaton  v.  Manitowoc  County  Supers. 
40  Wis.  668 :  Baker  v.  Columbia  County  Su- 
pers. 39  Wis.  444;  Hedger  v.  Rennaker,  3 
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Met.  255;  State,  Isaac,  v.  Jones,  21  Md. 
432 ;  Sedgw.  Stat.  &  Const.  L.  613,  note. 

The  legislature  had  power  to  restrict  the 
right  of  Uie  plaintiff  as  receiver  to  maintain 
this  action. 

De  Moss  V.  Newton,  31  Ind.  219;  People  v. 
Brooklyn,  F.  d  C.  /.  R.  Co.  89  N.  Y.  75. 

Mr,  "SLvnrj  D.  HoteUdfls,  for  respond- 
ent: 

Unless  its  operation  is  controlled  by  the 
Code,  §  414,  the  act  of  1897  was  unconsti- 
tutional as  to  existing  causes  of  action. 

Koshkonong  v.  Burton,  104  U.  S.  668,  26 
L.  ed.  886;  Parmenter  v.  State,  135  N.  Y. 
154. 

By  the  amendment  of  1897  common-law 
actions  against  defaulting  or  negligent  di- 
rectors were  discriminated  against  without 
any  good  reason  and  in  hostility  to  all  pre- 
vious legislation. 

Brinckerhoff  v.  Bostwick,  90  N.  Y.  191. 

The  act  is  unconstitutional  because  it  de- 
stroys vested  rights  by  depriving  us  ol  a  rea- 
sonable opportunity  to  enforce  them. 

Cooley,  Const.  Lim.  *358;  Westervelt  v. 
Gregg,  12  N.  Y.  202,  62  Am.  Dec.  160. 

Code,  §  414,  exempted  us  from  the  effect  of 
the  act  of  1897  in  case  we  brought  suit  with- 
in two  years  from  September  1,  1897. 

Goillotel  V.  New  York,  87  N.  Y.  441; 
Conyngham  v.  Duffy,  125  N.  Y.  200 ;  Sohn  y. 
Waterson,  17  Wall.  596,  21  L.  ed.  737. 

Gray,  J.,  delivered  the  opinicMi  ol  the 
court: 

The  plaintiff  became  the  receiver  of  the 
Commercial  Alliance  Life  Insurance  Com- 
pany in  proceedings  instituted  to  dissolve  the 
corporation  upon  the  Rround  of  its  insolv- 
ency. He  commenced  l^is  action  against  the 
defendants  to  recover  moneys  allied  to  have 
been  misapplied  or  wasted  by  them  while  di- 
rectors of  the  company.  Among  other  de- 
fenses interposed  by  the  answer  of  the  de- 
fendant, who  is  appellant  here,  to  the  de- 
mand of  the  plaintiff,  was  this,  viz.:  That 
the  cause  of  action  did  not  accrue  within  three 
years  before  the  commencement  of  the  action. 
To  that  defense  the  plaintiff  demurred  as  be- 
ing insufficient  in  law.  At  the  special  term 
the  demurrer  was  overruled,  but  upon  appeal 
to  the  appellate  division  in  the  first  depart- 
ment that  court  reversed  the  special  term 
judgment,  and  sustained  the  demurrer,  giv- 
ing leave  to  appeal  to  this  court,  and  certi- 
fying tJiis  question:  "Is  the  fourth  sepa- 
rate defense  contained  in  the  defendant's  an- 
swer herein  insufficient  in  law  upon  the  face 
thereof  to  constitute  a  defense?"  When  this 
action  was  commenced,  in  1898,  §  394  of  the 
Code  of  Civil  Procedure  provided  that  an  ac- 
tion against  a  director  of  a  moneyed  corpo- 
ration to  enforce  a  liability  created  by  the 
common  law  or  by  statute  must  be  brought 
within  three  years  after  the  cause  of  action 
has  accrue<l.  It  had  been  amended  in  1897 
so  as  to  include  the  liability  at  common  law 
(Laws  1897,  chap.  281 ) ,  whereas  prior  there- 
to its  reference  was  simply  to  an  action  "to 
enforce  a  liability  created  by  law."  That 
language  was  held  to  make  it  applicable  to 
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a  liability  created  by  statute  law,  and  to  be, 
therefore,  inapplicable  to  the  common-law 
liability  arising  from  the  relation  of  a  di- 
rector to  his  corporation.  Brinckerhoff  v. 
Bosttoick,  ©9  N.  Y.  186.  The  amendment 
broadened  the  provisions  of  the  section  so  as 
to  embrace  all  causes  of  action  against  direc- 
tors. The  present  cause  of  action  is  alleged 
to  have  accrued  in  May,  1893,  and  this 
plaintiff  was  appointed  receiver  in  1895. 
When  he  conunenced  this  action,  in  1898, 
only  about  four  years  and  ten  months  of  the 
six  years  had  expired  which  had  constituted, 
prior  to  the  amendment  of  §  394,  the  limita- 
tion of  time  for  its  oonmiencement.  The 
question  is,  Was  the  amendment  of  the  sec- 
tion in  1897  a  valid  exercise  of  legislative 
power  as  to  the  plaintiff,  and  effectual  to  bar 
the  remedy  formerly  available  to  him?  The 
amendatory  act  of  1897  became  a  law  on 
A.pril  16  of  that  year,  but  by  its  2d  section  it 
provided  that  it  should  take  effect  Septem- 
ber 1,  1897,  thus  leaving  an  intervening  pe- 
riod of  time  of  four  months  and  fourteen 
days  between  its  passage  and  its  taking  ef- 
fect. It  was  held  at  the  appellate  division 
that  the  act  was  invalid^  because  no  time 
whatever  was  given  to  the  plaintiff,  after  it 
went  into  effect,  within  which  to  commence 
his  action.  No  reservation  was  made  by  the 
terms  of  the  act  in  favor  of  liabilities  which 
were  in  existence  a/t  the  time  the  act  went 
into  effect,  nor  was  any  time  allowed  within 
which  to  commence  an  action  after  the  act 
became  effectual.  I  can  find  no  authority, 
and  I  am  not  referred  to  any  in  this 
state,  upon  the  point  which  is  thus  raised; 
while  outside  of  this  state  it  may  be 
said  that  a  number  of  cases  hold  adversely 
to  the  view  taken  by  the  appellate  division. 
Smith  V.  Morrison,  22  Pick.  430;  Stine  v. 
Bennett,  13  Minn.  153  (Gil.  138)  ;  Duncan  v. 
Oohh,  32  Minn.  460;  Eaton  v.  Manitotooo 
County  Supers,  40  Wis.  668 ;  Hedger  v.  Ren- 
naker,  3  Met.  (Ky.)  266;  Hart  v.  Bostwick, 
14  Fla.  180;  Wrightman  v.  Boone  County, 
82  Fed.  Rep.  412. 

The  doctrine  of  these  cases  would  seem  to  be 
that,  if  an  act  affords  a  reasonable  opportun- 
ity for  parties  to  commence  actions  between 
the  time  of  its  passage  and  the  time  when, 
by  its  terms,  it  is  to  go  into  effect,  the  legis- 
lative power  has  been  constitutionally  exer- 
cised. The  doctrine  rests,  evidently,  upon 
the  theory  that,  as  the  act  has  become  the 
law  of  the  state  upon  its  passage,  all  persons 
are  to  be  presumed  to  have  notice  of  its  pro- 
visions, and,  if  the  period  of  time  interven- 
ing until  it  becomes  effectual  is  not  to  be  re- 
garded as  a  saving  period  for  the  enforce- 
ment of  existing  causes  of  action,  there  is  no 
reason  in  the  provision  for  its  taking  effect  at 
a  future  day.  On  the  other  hand,  we  have 
the  opinion  of  Judge  CJooley  in  Price  ▼.  Hop- 
kin,  13  Mich.  318,  in  support  of  the  proposi- 
tion that  the  statute  begins  to  speak  the  mo- 
ment it  takes  effect,  and  not  before,  and 
therefore,  that  the  period  of  time  intervening 
between  its  passage  and  its  taking  effect  is 
not  to  be  counted.  In  his  work  on  Constitu- 
tional Limitations  (*3G6),  that  eminent  ju- 
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rist  says  that,  "it  is  essential  that  such  stat- 
utes allow  a  reasonable  time  after  they  take 
effect  for  the  o(Hnmencement  of  suits  upon 
existing  causes  of  action."  It  is  true  that 
his  opinion  in  Price  v.  Hopkin  had  some  ref- 
erence to  the  provisions  of  the  state  Consti- 
tution, but  the  decision  was  not  entirely  de- 
pendent upon  that  feature.  He  takes  this 
position:  That  a  statute  has  not,  ex  pro- 
prio  vigore,  any  force  until  it  becomes  the 
law  of  the  land,  and  that  is  when,  by  its 
terms,  it  takes  effect;  and  as,  up  to  that  mo- 
ment, the  party  is  allowed  by  the  existing 
law  a  period  for  the  commencement  of  hU 
action,  if,  at  the  instant  that  the  new  statute 
takes  effect,  the  period  is  cut  off,  and  the 
remedy  forever  barred,  then  the  act  is  uncon- 
stitutional. In  his  language:  "Whether 
passed  at  that  moment  or  before  [referring 
to  the  time  of  taking  effect],  we  conceive  to 
be  immaterial,  and  that  the  statute  cannot 
be  applied  .  .  .  without  violating  a 
plain  principle  of  constitutional  law."  I  in- 
cline to  the  view  that  the  position  taken  by 
the  appellate  division  in  this  action  is,  on 
the  whole,  the  preferable  one.  It  establishes 
a  simple  and  a  salutary  rule  in  the  enact- 
ment of  statutes  of  limitation,  which  leaves 
no  room  for  construction  and  doubt,  and 
which  harmonizes  with  the  principle  that 
recognizes  a  statute  as  speaking  the  moment 
it  takes  effect.  That  a  party  is  chargeable 
with  knowledge  of  the  passage  of  a  statute 
which  alters  an  existing  law,  whereby  his 
claim  may  be  affected,  is  undoubtedly  true  in- 
law; but  I  do  not  consider  that  that  is  a 
sufficient  or  satisfactory  answer  to  the  prop- 
osition that,  when  the  legislature  makes  a 
new  statute  of  limitations,  it  should  make- 
some  provision  therein  that,  after  the  stat- 
ute takes  effect,  parties  whose  rights  of  ac- 
tion are  to  be  affected  by  the  new  law  shall 
have  a  reasonable  period  within  which  to 
prosecute  their  claims.  It  should  not  be  left 
to  supposition  and  inference  from  the  cir- 
cumstances. 

There  is  no  question  as  to  the  power  of 
the  legislature  to  pass  or  to  shorten  statutes 
of  limitation.  A  party  has  no  more  a  vested 
interest  in  the  time  for  the  commencement 
of  an  action  than  he  has  in  the  form  of  the 
action.  The  only  restriction  upon  the  legis- 
lature in  the  enactment  of  statutes  of  limita- 
tion is  that  a  reasonable  time  be  allowed  for 
suits  upon  causes  of  action  theretofore  exist- 
ing. Rexford  v.  Knight,  11  N.  Y.  308;  Peo- 
ple V.  Turner,  117  N.  Y.  227.  The  question 
of  reasonableness,  naturally  and  primarily,, 
is  with  the  legislature;  and  when  the  ques- 
tion is  brought  before  the  court  the  sur- 
rounding circumstances  are  regarded  in  de- 
termining whether  the  legislature,  in  pre- 
scribing a  period  of  limitation,  has  erred  to 
the  prejudice  of  substantial  rights.  The 
right  possessed  by  a  person  of  enforcing  his 
claim  against  another  is  property;  and  if  a 
statute  of  limitations,  acting  upon  that  rights 
deprives  the  claimant  of  a  reasonable  time 
within  which  suit  may  be  brought,  it  vio- 
lates  the  constitutional  provision  that   no 
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person  shall  be  deprived  of  property  without 
due  process  of  law. 

The  plaintiff  in  the  present  case,  as  re- 
oeivery  is  asserting  a  right  of  action  which 
existed  in  the  corporation,  viz,,  to  hold  its 
directors,  as  its  agents,  to  a  liability  to  make 
good  the  dama^  caused  to  the  corporate 
property  by  their  wrongful  acts.  That  was 
a  liability  existing  at  common  law,  and  the 
statute  allowed  to  him  the  period  of  six 
years  from  the  time  it  arose  within  which  to 
prosecute  it.  When,  subsequently,  the  leg- 
islature curtailed  his  right  to  sue,  by  an 
amendment,  in  1897,  of  the  general  statute 
of  limitations,  which  allow^  no  time  in 


which  he  might  bring  the  suit  after  the  stat- 
ute had  come  into  operation,  he  had  the 
right,  in  his  representative  capacity,  to  as- 
sert its  unconstitutionality  as  affecting  the 
cause  of  action  against  the  defaulting  direc- 
tors, which  had  vested  in  him  as  receiver. 
My  conclusion  is  that  the  appellate  division 
correctly  sustained  the  plaintiff's  demurrer 
to  this  defense,  and  that  the  question  certi- 
fied to  us  should  be  answered  in  the  affirma- 
tive. 
The  order  ahimld  he  affirmed,  with  costs. 

All  concur. 
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1.  Tlie  f«et  tliat  materlfltl  to  be  vsed 
In  tbe  construction  of  a  pa-v^entent  or 
otlier  public  iprork  !•  In  tbc  bands  or 
under  tbc  control  of  a  •Ing'le  dealer, 

whether  by  reason  of  a  patent  or  otherwise, 
does  not  preclude  the  specification  of  that 
material  in  a  contract  for  such  improvement 
to  be  let  on  competitive  bidding. 
8.  Judicial  notice  ntay  be  take  a  of  the 
prevalence  of  accnsations  of  corruption  In 
the  letting  of  municipal  contracts. 

(May  23,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Wayne  Ck>unty 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
join defendants  from  confirming  a  street-im- 
provement contract.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Jobn  J.  Speed,  with  Mr,  Cbarles 
Flowers,  for  appellants: 

If  the  rule  of  8tare  decisis  is  to  prevail,  it 
would  seem  to  be  sufficiently  established  in 
this  state  that  the  city  may  solicit  bids  and 
contract  for  a  patented  pavement. 

Hohart  V.  Detroit,  17  Mich.  246,  97  Am. 
Dec.  185;  Motz  v.  Detroit,  18  Mich.  515; 
Atty,  Oefi.,  Cook,  v.  Detroit,  26  Mich.  263; 
Detroit  v.  Hosmer,  79  Mich.  384. 

The  bids  were  for  an  entire  work  of  pav- 
ing  the  street,  not  merely  for  the  brick 
alone,  and  according  to  the  testimony  the 
brick  might  be  purchased  by  anyone  at  a 
fixed  price,  and  the  work  is  done  at  the  gen- 
eral expense  and  not  by  assessment. 

Re  Dugro,  60  N.  Y.  513 ;  Baird  v.  New 
Ycrk,  96  N.  Y.  567;  Yamold  v.  Lawrence,  15 
Kan.  129;  Worthington  v.  Boston,  41  Fed. 
Rep.  23 ;  Harlem  Gaslight  Oo,  v.  Jiew  York, 
33  y.  Y.  300. ' 

NoTK. — On    the  question   of   municipal   con- 
tracts for  work  or  articles  which  embody  pat- 
ented   invention,    see    Kllvington    v.    Superior 
(Wis.)  18  L.  R.  A  46. 
45  L.  R.  A. 


Messrs,    Warner,    Codd,   ft   Warner, 

for  appellees : 

Complainants,  as  taxpayers,  have  a  right 
to  file  a  bill  to  determine  the  question  in- 
volved. 

Campbell  v.  Wyandotte,  105  Mich.  2 ;  Roh- 
inson  v.  Detroit,  107  Mich.  168;  Cooley, 
Taxn.  2d  ed.  764  et  seq.;  Crampton  v.  Za- 
hriskie,  101  U.  8.  601,  25  L.  ed.  1070;  Camp- 
hell  V.  Westo^-n  Electric  Light  Co,  113  Mich. 
333;  Curtenius  v.  Hoyt,  37  Mich.  583;  Peo- 
ple, Ayres,  v.  State  Auditors,  42  Mich.  422; 
McCoy  V.  Bria/nt,  53  Cal.  247;  Withington 
V.  Harvard,  8  Cush.  66;  Baltimore  v.  Oill,  31 
Md.  375;  Merrill  v.  Plainfield,  46  N.  H.  126; 
10  Am.  k  Eng.  Enc  Law,  p.  963,  note. 

The  provision  of  the  charter  is  mandatory, 
and  a  contract  made  in  violation  of  its  re- 
quirements is  illegal. 

Dill.  Mun.  Corp.  3d  ed.  §  466;  Brady  v. 
NeiD  York,  20  N.  Y.  312;  People,  Coughlin, 
V.  Qleason,  121  N.  Y.  631 ;  Applehy  v.  New 
York,  15  How.  Pr.  428;  Re  Eager,  46  N.  Y. 
100;  Nash  v.  8t,  Paul,  8  Minn.  172,  11  Minn. 
174;  Btate,  Dunn,  v.  Barlow,  48  Mo.  17; 
Brevoort  v.  Detroit,  24  Mich.  322;  Addxs  v. 
Pittsburgh,  85  Pa.  379;  Campau  v.  Detroit, 
106  Mich.  414;  Detroit  v.  Michigan  Paving 
Co,  36  Mioh.  335;  Wickwire  v.  Elkhart,  144 
Ind.  305;  Platter  v.  Elkhart  County  Comrs, 
103  Ind.  360. 

All  contracts  in  which  the  public  are  in- 
terested, which  tend  to  prevent  competition, 
whenever  a  statute  or  known  rule  of  law  re- 
quires competition,  are  void. 

Fishhurti  v.  Chicago,  171  111.  338,  39  L. 
R.  A.  482;  Chicago  v.  Rumpff,  45  111.  90,  92 
Am.  Dec.  196;  People,  Peabody,  v.  Chicago 
Cos  Trust  Co,  130  111.  268,  8  L.  R.  A.  497; 
Foss  V.  Cummings,  149  111.  353;  2  Beach, 
Modern  Law  of  Contracts,  §  1108. 

Under  the  charter  requirements,  the 
board  of  public  works  has  not  the  right  to 
limit  the  bidding  to  any  definite  number  of 
kinds  or  makes  of  brick. 

Fishbum  v.  Chicago,  171  111.  338,  39  L. 
R.  A.  482;  Carroll  v.  Philadelphia,  6  Pa. 
Dist.  R.  397;  Mazet  v.  Pittsburgh,  137  Pa. 
548;  Re  Eager,  46  N,  Y.  105;  Nicolson  Pave- 
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ment  Co.  r.  Painter,  35  Gal.  699;  Burgess  v. 
Jefferson,  21  La.  Ann.  143. 

Where  the  thing  or  material  desired  by  the 
municipality  is  patented,  and  the  patent  is 
held  by  a  single  firm  or  person,  it  is  held  by 
some  courts  that  the  charter  or  statutory 
provisions  requiring  an  advertisement  and  a 
letting  to  the  lowest  bidder  has  no  applica- 
tion. But  other  courts,  and  these  constitute 
the  majority,  take  a  different  view,  and  hold 
that  the  statutory  provision  still  applies. 

Nicolson  Pavement  Co.  v.  Painter,  36  Cal. 
699 ;  Burgess  v.  Jefferson,  21  La.  Ann.  143 ; 
Dean  v.  Charlton,  23  Wis.  590,  99  Am.  Dec. 
205;  Dean  v.  Borohsenius,  30  Wis.  236;  Bar- 
ber Asphalt  Pav.  Co.  v.  Bunt,  100  Mo.  22,  8 
L.  R.  A.  110;  Dill.  Mun.  Corp.  3d  ed.  |  467. 

The  existing  condition  involves  a  gross 
monopoly  in  favor  of  the  Nelsonville  people. 

The  agents  of  municipal  corporations  must 
maintain  themselves  within  the  law,  in  the 
matter  of  awarding  contracts;  and  if 
through  fraud,  or  manifest  error,  not  within 
the  discretion  confided  in  them,  they  are  pro- 
ceeding to  make  a  contract  which  will  ille- 
gally cast  upon  taxpayers  a  substantially 
larger  burden  of  expense  than  is  necessary, 
the  courts  will  interfere  by  injunction  to  the 
effect  of  restricting  their  action  to  proper 
bounds. 

Times  Pub,  Co.  v.  Everett,  9  Wash.  618; 
Beach,  Pub.  Corp.  §§  634,  635;  Dill.  Mun. 
Corp.  §  922;  Crampton  v.  Zabriskie,  101  U. 
S.  601,  25  L.  ed.  1070;  Baltimore  v.  Keyser, 
72  Md.  106;  People,  Negus,  v.  Dwyer,  90  N. 
Y.  402;  High,  Inj.  §9  1251-1253. 

The  charter  provision  was  passed  to  pro- 
tect the  interests  of  the  citizens  of  the  city, 
and  not  the  interest  which  the  bidders 
might  have  in  the  premises. 

Talbot  Paving  Co.  v.  Detroit,  109  Mich. 
657;  Times  Pub.  Co.  v.  Everett,  9  Wash. 
518. 

While,  however,  the  lowest  bidders  may 
not  be  entitled  to  have  the  bid  awarded  to 
them,  yet,  as  taxpayers,  they  may  bring  suit 
to  enjoin  the  performance  of  a  contract 
therefor,  award^  to  a  higher  bidder,  though 
their  action  is  prompted  by  other  considera- 
tions than  their  liability  to  excessive  taxar 
tion. 

Times  Pub.  Co.  v.  Everett,  9  Wash.  618; 
Mazet  v.  Pittsburgh,  137  Pa.  548. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  law  creating  the  board  of  public 
works  of  the  city  of  Detroit  provides  that  all 
paving  shall  be  done  "upon  contract  and  up- 
on specifications  to  be  prepared  by  said 
board  and  approved  by  the  common  council," 
and  directs  that  "the  board  shall  advertise 
for  proposals  to  execute  the  work  according 
to  plans  and  specifications,  and  the  board 
may  contract  with  the  lowest  responsible  bid- 
der." 3  Loc.  Laws  1873,  p.  175,  §  18.  The 
board  adopted  specifications  for  repaving  its 
streets,  and  these  were  approved  by  the  com- 
mon council.  It  was  apparently  designed  to 
have  some  uniform  rule.  These  provided 
that  all  bricks  should  be  of  a  quality  to  be 
46  L.  R.  A. 


approved  by  the  board  of  public  works,  and 
equal  to  approved  samples  in  its  office,  and 
that  each  bidder  should  state  in  his  bid  the 
kind  of  brick  that  his  proposition  was  based 
upon,  which  should  be  of  such  kind  as  had 
been  approved  by  the  bcMird  of  public  works. 
In  December,  1897,  tests  were  made  under 
the  direction  of  the  board,  and  three  kinds  of 
brick  were  approved,  viz.,  Nelsonville,  Met- 
ropolitan, and  Century.  On  April  29,  1898, 
the  board  advertised  for  proposals  for  repav- 
ing Atwater  and  other  streets  according  to 
these  specifications,  each  bidder  being  re- 
quested to  name  in  his  bid  a  separate  price 
on  each  of  the  three  kinds  of  brick  men- 
tioned. The  complainants  were  bidders,  as 
was  also  John  McLaughlin.  His  bid  named 
the  kinds  of  brick  which  he  proposed  to  use. 
The  bid  of  the  complainants  did  not,  but 
was  accompanied  by  a  letter,  which  stated 
that  they  proposed  to  furnish  "paving 
blocks  of  established  reputation,  that  have 
been  tested  by  £he  city  of  Detroit,  by  your 
body,  and  also  the  oomnoon  council,  and 
which  have  demonstrated  in  that  test,  and 
also  in  use  in  different  cities,  to  be  at  least 
equal  to  the  Metropolitan,  Century,  and  Nel- 
sonville blocks ;  and  we  are  prepared  to  enter 
into  a  contract,  and  guarantee  these  goods 
equal  to  those  named."  The  board  of  public 
works  rejected  the  bid  of  Holmes  A,  Strachan 
for  the  reason  that  it  did  not  name  the  kind 
of  brick,  as  mentioned  in  the  advertisement, 
and  as  required  by  the  specifications,  and  re- 
ported the  bid  of  McLaughlin  as  the  lowest 
bid  to  the  common  coimoil,  accompanied 
with  the  proper  contract  for  confirmation. 
The  bid  of  Holmes  A  Strachan  named  a  low- 
er price  than  the  bid  of  McLaughlin  for 
which  they  would  do  the  work,  llie  object 
of  the  present  suit  on  the  part  of  complain- 
ants is  to  restrain  the  common  council  from 
confirming  the  McLaughlin  contract.  The 
ground  upon  which  this  relief  is  asked  is 
that  the  sale  of  the  three  kinds  of  brick  in 
Detroit  is  controlled  by  one  Stevens,  who,  as 
agent  for  the  manufacturer,  has  exclusive 
authority  in  that  market,  and  that  there  was 
therefore  a  monopoly,  and  no  competition  in 
the  bidding.  The  circuit  court  so  held,  and 
the  board  was  enjoined  from  executing  the 
contract. 

Complainants'  proposition  seems  to  be 
that,  under  the  charter,  no  paving  contract 
shall  be  let  which  involves  the  use  of  any  ma- 
terial which,  by  reason  of  its  exclusive  pro- 
duction, is  not  subject  to  competition,  or  per- 
haps, more  accurately,  complainant's  claim 
is  that  such  contract  cannot  be  made  for  the 
use  of  such  material  except  when  it  has  been 
subjected  to  a  competition  with  some  other 
material.  This  would  result  in  some  serious 
consequences.  If  such  is  the  rule,  the  city 
may  be  denied  the  right  to  have  the  pave- 
ment that  it  wants,  because  someone  is  will- 
ing to  furnish  something  else,  that  may  be 
thought  equally  good,  for  a  less  price.  One 
or  two  blocks  of  a  street  may  be  paved  with 
Nelsonville  brick,  but,  when  it  is  desired  to 
extend  the  pavement,  they  cannot  take  bids, 
and  proceed  to  pave  with  the  same,  if  some 
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other  brick  can  be  obtained  cheaper.  It  may 
be  that  the  cheaper  price  is  made  by  interest- 
ed parties,  at  a  loss,  to  injure  a  rival,  or  for 
some  other  ulterior  purpose,  or  because  of 
insolvency,  or  it  may  be  untried  brick,  or  it 
may  happen  that  the  competing  brick  is  not 
likely  to  be  thereafter  obtainable  for  re- 
pairs. But  this  would  make  no  difference. 
The  city  must  be  subjected  to  these  dangers 
and  inconveniences,  because  it  can  obtain  a 
lower  bid.  Thus,  a  pavement  would  be  like- 
ly to  be  of  a  vari^ated  pattern.  This  doc- 
trine, carried  out  to  its  logical  consequen- 
ces, would  prevent  a  city  from  doing  any 
public  work  after  an  intelligent  and  well- 
digested  plan,  and  the  harmony  and  beauty 
of  public  improvements  would  be  impairedL 
Whenever  any  article  that  should  be  the  sub- 
ject of  a  monopoly  should  be  found  to  enter 
into  a  building  or  other  improvement,  the 
contract  woula  be  void,  and  payment  could 
be  enjoined  by  any  taxpayer,  if  complain- 
ant's claim  rests  on  solid  gpround.  In  this 
age  of  improvement  and  competition,  we 
should  not  hold  that  municipalities  are  de- 
nied the  most  modem  methods  and  improve- 
ments, unless  it  is  clear  that  they  have  been 
prohibited.  Many  valuable  innovations  in- 
volve patents ;  others  are  introduced  through 
agencies,  as  in  this  case;  and  they  are  there- 
fore practically  controlled  by  one  person  or 
firm.  Again,  s<»ne  kinds  of  stone  come  from 
a  single  quarry;  limes  and  cements  differ  in 
quality,  and  some  may  not  be  safely  used; 
and  in  many  instanoee  the  superiority  of  a 
given  article  is  generally  recognized.  In  this 
instance  the  fact  that  the  Nelsonville  brick 
are  handled  by  a  single  agent  has  no  especial 
significance,  for  back  of  the  agent  is  the  prin- 
cipal; and  it  goes  without  eayinff  that  he 
fixes  the  price,  and  has  his  monopoly,  wheth- 
er he  has  one  agent  or  more. 

The  gist  of  the  complainants'  claim  is  that 
the  city  cannot  specify  the  brick  or  other  ma- 
terial made  and  controlled  by  one  manufac- 
turer, but  must  open  the  proposed  improve- 
ment to  competitors,  and  submit  to  the  con- 
sequences of  competition.  It  is  to  the  inter- 
est of  the  great^  number  of  manufacturers 
to  have  such  a  rule  adopted,  yet  it  is  not  a 
rule  that  private  persons  adopt  in  their  own 
matters,  for  obvious  reasons.  This  depart- 
ure from  such  business  principles  is  based 
upon  the  danger  of  supposed  venality  of  pub- 
lic officials.  The  consequence  is  t^at,  when 
a  public  work  is  to  be  undertaken,  those  hav- 
ing it  in  charge  are  seldom  left  to  conduct 
their  negotiations,  make  the  contracts,  and 
answer  to  the  public  for  a  faithful  perform- 
ance of  duty.  Everyone  who  has  anything 
to  sell  insists  on  being  heard;  one  accuses  an- 
other of  bribery;  the  board  having  the  mat- 
ter in  charge,  and  its  individual  members, 
are  accused  of  corruption;  and  after  the 
award  the  work  is  delayed  by  litigation  and 
injunctions,  to  the  great  inconvenience  and 
cost  of  the  taxpayers,  and  almost  uniformly 
without  any  good  results  So  prevalent  are 
these  practices  that  they  have  become  most 
serious  obstacles  to  public  improvement,  and 
prolific  sources  of  slander  and  vituperation, 
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until  many  of  our  best  citizens  refuse  to  give 
to  municipalities  the  benefit  of  their  services, 
lest  they  be  subjected  to  such  charges.  These 
things  are  so  common  that  we  may  proper- 
ly take  notice  of  them,  and  we  may  well 
doubt  a  construction  of  a  law  which  shall 
encourage  them  and  produce  such  results. 
A  more  sensible  view  to  take  would  seem  to 
be  that  those  charged  with  the  making  of 
an  improvement  should  determine  definitely 
what  is  wanted,  and  then  advertise  for  bids, 
and  let  the  contract  to  the  lowest  responsible 
bidder,  leaving  him  to  procure  the  material 
required  as  best  he  may.  Such  is  the  view 
entertained  by  many  eminent  jurists.  There 
are  others  who  have  thought  it  necessary  to 
eliminate  every  element  of  monopoly,  in  a 
vain  effort  to  prevent  any  corruption  what- 
ever, and  permit  the  use  of  no  materials 
which  could  not  be  bought  in  the  open  mar- 
ket, or  at  least  from  competitive  bidders. 
Such  a  case  is  Fishhum  v.  Chicago,  171  111. 
338,  39  L.  R.  A.  482,  where  it  was  held  that 
specifications  could  not  lawfully  restrict  bid- 
ders to  the  use  of  one  kind  of  asphaltum, 
which  was  produced  by  one  concern.  The 
strongest  argument  of  that  case  is  the  fol- 
lowing, which  probably  states  the  merits  of 
the  question  as  strongly  as  it  can  be  stated. 
''But  it  may  be  said,  cities,  in  the  construc- 
tion of  public  improvements,  ought  to  have, 
as  have  individuals  in  the  construction  of 
private  structures,  the  right  to  select  for  use 
the  article  or  substance  b^t  fitted  and  adapt- 
ed to  the  purpose^  and  that  to  deprive  the 
public  of  the  right  to  select  and  use  such  su- 
perior articles  is  opposed  to  public  policy, 
and  positively  disadvantageous  to  the  pub- 
lic. The  force  of  this  argument  must,  of 
course,  be  admitted;  but,  upon  reflection,  it 
is  readily  seen  it  is  not  necessary  to  foster 
and  create  a  monopoly,  and  prevent  competi- 
tion in  the  letting  of  public  contracts,  by 
providing  in  ordinances  that  a  certain  sub- 
stance or  article,  and  no  other,  shall  be  used. 
If  it  be  the  judgment  of  the  city  council  that 
the  most  suitable  and  best  material  to  be 
used  in  any  contemplated  improvement  is  the 
product  of  some  particular  mine  or  quarry, 
or  some  substance  or  compound  which  is  in 
the  control  of  some  particular  firm  or  corpo 
ration,  the  ordinance  might  be  so  framed  ax 
to  make  such  production,  substance,  or  com- 
pound the  standard  of  quality  and  fitness 
and  to  require  that  material  equal  in  all  re- 
spects to  it  should  be  employed.  An  ordi- 
narce  making  it  indispensable  that  an  arti- 
cle or  substance  in  the  control  of  but  a  cer- 
tain person  or  corporation  shall  be  used  in 
the  construction  of  a  public  work  must  neces- 
sarily create  a  monopoly  in  favor  of  such 
person  or  corporation,  and  also  limit  the  per- 
sons bidding  to  those  who  may  be  able  to 
make  the  most  advantageous  terms  with  the 
favored  person  or  corporation.  If  all  the 
ordinances  adopted  by  the  city  council  of  the 
city  of  Chicago  providing  for  the  paving  of 
streets  and  public  places  in  the  city  should 
select  the  stock  in  trade  of  a  particuiar  firm 
or  corporation  as  the  only  material  to  be  used 
in  making   such   street   improvements,   the 
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evil  would  be  intolerable;  and,  if  they  may 
lawfully  select  such  article  in  one  ordinance, 
it  cannot  be  unlawful  to  make  it  the  settled 
policy  of  the  city  that  material  for  paving 
streets  shall  be  purchased  of  but  one  seller. 
Because  the  error  of  the  court  in  ruling  the 
proffered  testimony  was  inadmissible,  the 
judgment  must  be  reversed,  and  the  cause 
remanded."  This  case  seems  to  rest  on  Illi- 
iiois  decisions. 

We  are  cited  to  the  case  of  Dean  v.  CharU 
ion,  23  Wis.  590,  99  Am.  Dec.  205,  where  it 
was  held:  "Where  a  city  was  empowered 
by  its  charter  to  improve  streets  at  the  ex- 
pense of  adjoining  lotowners,  but  required  to 
let  all  sucit  work  to  the  lowest  bidder,  it 
could  not  contract  for  laying  a  pavement  at 
the  expense  of  such  lotowners,  the  right  to 
lay  which  was  patented,  and  owned  by  one 
firm."  It  is  obvious  that  a  patented  article 
is  much  more  certain  to  be  the  subject  of  a 
monopoly  than  brick  manufactured  from 
certain  clay  and  by  certain  parties,  and 
therefore  much  more  likely' to  require  the  ap- 
plication of  the  rule  contended  for.  Yet 
this  court  has  held  that  such  may  be  specified 
by  cities.  Atty,  Gen.,  Cook,  v.  Detroit,  26 
Mich.  263. 

Counsel  seeks  to  draw  the  line  at  patented 
articles,  but  we  see  no  distinction  between 
brick  made  by  the  Nelsonville  company  un- 
der patents,  and  brick  made  by  the  same  com- 
pany, but  not  under  patents.  In  the  concur- 
ring opinion  of  the  late  Chief  Justice  Chris- 
tiancy  in  the  case  cited,  he  places  a  construc- 
tion upon  such  laws  as  that  under  discussion 
which  commends  itself  to  our  approval.  He 
says :  "When  the  pavement  of  a  street  is  in 
contemplation,  there  are  two  kinds  of  compe- 
tition which  it  is  very  desirable  to  create 
among  thoee  who  may  wish  to  undertake  the 
work:  First,  that  between  the  different 
kinds  of  pavement,  or  those  prepared  to  en- 
gage in  putting  them  down ;  and,  second,  that 
between  parties  prepared  to  put  down  the 
same  kind.  It  is  the  latter  species  of  compe- 
tition only  which  the  charter  requires  the 
city  officers  to  take  measuree  to  secure, 
and  it  is  for  this  purpose  only  that  it  re- 
quires publication  of  tiie  notice,  plans,  and 
speeificationfi.  .  .  .  But  those  bids  only 
which  had  reference  to  the  same  particular 
kind,  and  to  the  aame  apecificsubions,  could  be 
considered  as  competing  bids,  for  the  purpose 
of  determining  who  was  the  lowest  bidder, 
within  the  meaning  of  the  charter." 

In  Kilvington  v.  Superior,  83  Wis.  222,  18 
L.  R.  A.  45,  it  was  held:  "The  fact  that  the 
mode  of  building  the  crematory  was  patented 
did  not  render  a  contract  therefor  invalid  un- 
der §  921,  Rev.  Stat.  ( requiring  it  to  be  let  to 
the  lowest  bidder) ,  where  the  entire  work  was 
done  at  the  general  expense  of  the  village,  and 
the  use  of  the  patent  was  offered  to  the  village 
and  to  all  contractors  at  a  fixed  price,  and 
there  was  free  competition  as  to  everything 
else.  Dean  v.  Charlton,  23  Wis.  590,  99  Am. 
Dec.  205,  distinguished  and  limited."  The 
court  said :  "Upon  the  authority  of  Dean  v. 
Charlton,  23  Wis.  590,  99  Am.  Dec.  205,  it  is 
contended  that,  as  the  mode  of  building  the 
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crematory  was  a  patented  one,  the  contract 
was  void,  on  the  ground  that  there  could 
not  be  fair  competition  in  bidding  for  the 
work,  which  by  the  charter  was  required  to 
be  let  to  the  lowest  bidder.     Rev.   Stat.   { 
921.     The  case  of  Dean  v.  Charlton  was  de- 
cided by  a  divided  court,  and  there  was  a 
vigorous  and  able  dissenting  opinion  by  Chief 
Justice  Dixon.     The  legislature  subsequently 
validated  the  assessments  so  held  void    in 
that  case,  and  in  Mills  v.  Charleston,  29  Wis. 
400,  9  Am.  Rep.  578,  and  Dea/n  v.  Borchsen- 
ius,  30  Wis.  236,  the  validity  of  this  legis- 
lation was  sustained.     Since  that  time  the 
direct  queS'tion  involved  in  that  case,  which 
was  in  respect  to  assessments  against  abut^ 
ting  lots  for  paving  the  street,  has  not  been 
before  the  court;  but  in  Dean  v.  Charlton 
the  majority  of  the  court,  after  commenting 
upon  the  case  of  Harlem  Gaslight  Co.  v.  A^eir 
York,  33  N.  Y.  309,  expressly  disclaimed  de- 
ciding whether  the  city  might  not  have  con- 
tracted for  laying  such  pavement  at  its  own 
expense,  under  its  general  municipal  pow- 
ers, which  is  really  the  question  here  pre- 
sented.    In  view  of  the  legislation  which  fol- 
lowed Dean  v.  Charlton,  and  the  fact  that  it 
was  decided  by  a  divided  court,  and  the  gen- 
eral tenor  of  subsequent  decisions,  and  the 
further  fact  that  patented  methods  and  proc- 
esses   now    enter    so   largely   into  various 
classes  and  kinds  of  public  work,  we  are  not 
disposed  to  extend  the  rule  of  that  case  be- 
yond the  particular  point  there  decided.     In 
Hohart  v.  Detroit,  17  Mich.  246,  97  Am.  Dec. 
185,  and  Motz  v.  Detroit,  18  Mich.  615,  de- 
cided at  about  the  same  time,    a    contrary 
conclusion  was  reached ;  and  in  Nicolson  Pave- 
ment Co.  V.  Painter,  35  Cal.  699,  and  Bur- 
gess T.  Jefferson,  21  La.  Ann.  143,  the  rule 
of  the  majority  of  the  court  in  Dean  v.  Charl- 
ton was  sustained.     Since  then,  in  Re  Dugro^ 
50  N.  Y.  513,  the  question  has  been  decided 
in  conformity  with  Hohart   v.    Detroit,    17 
Mich.  246,  97  Am.  Dec.  185,  and  other  like 
cases;  and  in  Tamold  v.  Lawrence,  15  Kan. 
129,  131,  Brewer,  J.,  notices  the  diversity  of 
judicial  opinion  on  the  question,  and  is  in- 
clined to  favor  the  views  of  the  courts    of 
Michigan  and  New  York.     Baird    v.    New 
York,  96  N.  Y.  567.     In  the    present    case 
there  was  a  definite  wdl-settled  price  for  the 
patent  and  specifications  at  which  it  was  held 
and  offered  to  the  city  and  all  contractors, 
which  would  limit  the  recovery  of  the  pat- 
entee, so  that  in  fact  there  was  free  competi- 
tion for  the  work  and  materials,  and  all  else 
except  the  patent.     The  city  had  the  benefit 
of  all  the  competition  of  which  the  nature 
of  the  work  admitted;  and    in   such  eases, 
where  the  entire  work  is  done  at  the  general 
expense  of  the  city,  the  statute  ought  not  to 
be  so  construed  as  to  exclude  the  city  from 
availing  itself  of  desirable  patented  works 
or  improvements,  as  to  which  there  is  but  one 
price,  and  for  which  there  can,  in  the  nature 
of  the  case,  be  no  competition,  and  when  for 
performing  the  work  and  furnishing  mate- 
rials the  advantage  of  competition  is  secured. 
While  the  rule  of  Dean  v.  Charlton,  23  Wis. 
590,  99  Am.  Dec.  205,  may  be  upheld  as  ap- 
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plied  to  aseeBsments  charged  against  abut- 
ting lots,  where  the  lotowners  have  the  right 
secured  to  them  to  construct  in  front  of  their 
property  the  improvements  for  or  in  which 
a  patented  method  or  process  is  used,  we  can- 
not see  that  there  is  any  good  reason  to  hold 
that  the  statute  applies  to  the  patented  mode 
or  process,  when  in  respect  to  all  else  the 
statutory  requirement  of  competition  is  se- 
cured. Under  any  other  theory  a  municipal 
corporation  would  be  obliged  to  forego  the 
purchase  and  use  of  all  patented  implements, 
modes,  or  processes,  a  result  which  we  can- 
not think  the  legislature  contemplated.'^ 

The  case  of  Newark  v.  Bonnell,  57  N.  J.  L. 
424.  iff  in  point,  also. 

The  case  of  Re  Dugro,  60  N.  Y.  517,  sus- 
tains the  authority  to  use  patented  articles. 
In  the  opinion  it  was  said:  "Section  104  of 
the  act  is  relied  upon  as  a  limitation  upon 
the  powers  of  the  common  council,  to  the  ex- 
tent of  a  prohibition  to  undertake  any  work, 
or  order  or  direct  the  making  or  paving  any 
street,  in  a  manner  or  with  a  material  which 
will  not  admit  of  competitive  bids  or  pro- 
poiials.  It  requires  all  work  to  be  done  and 
supplies  to  be  furnished  by  contract  when 
the  expenditure  will  exceed  $1,000,  and  di- 
rects aJl  contracts  to  be  made  or  let  after  an 
adTertipement  for  proposals,  and  to  the  low- 
est bidder.  The  statute  was  complied  with, 
in  that  the  proper  ofiioers  of  the  city  did  ad- 
vertise for  bids  or  proposals  for  paving  the 
street,  and  the  contract  was  let  to  the  only 
bidder,  and  at  the  price  named  in  the  bid. 
The  objection  is  that  the  'Nicolson  pavement' 
was  patented,  and  the  right  to  lay  it  was 
in  a  single  person  or  corporation,  and  that, 
therefore,  the  advertisement  being  for  bids 
to  pave  the  street  with  that  particular  pave- 
ment, there  could  be  no  competition,  and  the 
form  of  advertising  for  and  receiving  bids, 
and  acting  upon  them,  was  but  a  form,  anfl 
was  not,  and  could  not  be,  a  compliance  with 
the  act  locking  to  competition;  and  it  is 
claimed  that  the  contract  based  upon  the 
proceedings  was  void,  and  the  assessment  for 
the  work  therefore  illegal.  It  is  urged,  that 
because  a  statute  presoribing  general  rules 
for  the  exercise  of  the  powers  granted  to  the 
municipal  corporation  are  no^  in  all  their 
detail,  applicable  to  every  case  that  may 
arise,  that,  to  the  extent  they  cannot  be 
applied,  the  powers  are  annulled,  and  cannot 
be  exercised.  This  would  be  to  give  undue 
effect  to  the  act  prescribing  the  forms  of  pro- 
cedure, and  modal  in  its  character,  at  the  ex- 
pense of  the  general  grant  of  power.  Wheth- 
er the  corporate  authorities  could  or  should 
have  knovm  that  there  could  be  no  possible 
competition  for  the  work  (if  such  was  the 
fact,  which  is  not  entirely  certain),  and, 
knowing  that,  could  or  should  have  made  a 
contract  without  advertising  for  bids,  need 
not  be  considered.  There  is  no  pretense  of 
fraud,  or  that  the  contract,  as  made,  was  not 
a  provident  and  proper  contract,  and  reason- 
able and  right  in  all  its  terms  and  provi- 
sions, so  that  the  form  of  advertising  and  re- 
ceiving bids  cannot  vitiate  it,  even  if  no  such 
procedure  was  necessary.  The  general  rule 
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is, — and  in  this  case  does  ztot  form  an  excep- 
tion,— that  statutes  prescriibing  forms  of  pro- 
cedure, and  providing  for  the  orderly  con- 
duct of  procc^ings  by  public  officers  or  bod- 
ies, are  only  obligatory  to  the  extent  and  in 
cases  to  which  they  are  by  their  terms  ap- 
plicable. The  legislature  cannot  be  pre- 
sumed to  have  intended  to  declare  that  no 
power  should  be  exercised,  or  work  done,  or 
supplies  furnished,  unless  of  a  character  Uiat 
would  admit  of  competitive  bids.  The  grant 
of  power  was  for  public  purposes,  and  the 
discretion  vested  in  the  common  council  was 
in  the  interests  of  the  public,  and  neither  the 
public  nor  the  parties  to  be  benefited  by  local 
improvements  can  be  deprived  of  the  benefit  of 
this  discretion,  or  the  right  to  the  best  or 
most  improved  pavements,  because  full  effect 
cannot  in  a  particular  case  be  given  to  an 
act  designed  for  another  purpose,  to  wit,  to 
regulate  the  exercise  of,  and  not  to  limit, 
the  power.  In  other  cases  in  this  court  a 
like  statute,  intended  to  accomplish  the  same 
purpose,  that  is,  the  performance  of  work, 
and  the  furnishing  of  supplies  at  the  lowest 
price  and  on  the  most  favorable  terms,  al- 
though sufficiently  broad  in  its  terms  to  in- 
clude the  contracts  and  the  services  in  ques- 
tion, was  held  not  applicable  to,  and  there- 
fore as  not  embracing,  them.  People,  Smith, 
V.  Flagg,  17  N.  Y.  584;  Harlem  Gaslight  Co, 
V.  New  York,  33  N.  Y.  309.  This  case  is  not 
within  the  precise  principle  ruled  in  those 
cases,  but  it  is  quite  analogous,  and  much 
of  the  reasoning  of  the  judges  who  then  spoke 
for  the  court  is  entirely  applicable  here.  A 
thing  within  the  letter  is  not  within  the  stat- 
ute, unless  within  the  intention.  The  act  of 
1870  can  have  full  effect  in  cases  to  which 
it  can  be  applied,  but,  if  there  are  cases  to 
which  it  could  not  be  reasonably  applied, 
they  are  not  within  the  intention,  and  there- 
fore not  within  the  statute.  It  seems  to  be 
absurd  to  say  that  all  powers  and  all  au- 
thority are  by  necessary  implication  taken 
from  the  municipal  authorities,  except  such 
as  can  be  exercised  in  strict  conformity  to 
this  one  provision  of  law, — that  this  section 
of  the  law  of  1870  is  to  be  the  touchstone  to 
determine  the  limit  and  extent  of  the  powers 
vested  in  the  common  council,  and  that  all 
other  acts  must  conform  to  it.  It  should 
rather  be  interpreted  with  respect  to  the 
other  statutes  to  which  it  is  ancillary.  The 
decisions  of  the  courts  in  Wisconsin  are  ad- 
verse, while  the  Michigan  courts  are  in  ac- 
cord with  the  views  now  expressed.  If,  ad 
alleged,  there  could  be  no  competition  for  the 
paving  with  the  Nicolson  pavement,  the  com- 
mon council  had  nevertheless  the  power  to 
cause  the  street  to  be  paved  with  it;  and  it 
is  simply  a  case  not  within  the  statute,  al- 
though the  words  are  broad  enough  to  in- 
clude it.  It  constitutes  one  of  the  necessary 
exceptions  to  it.  No  other  question  was  pre- 
sented upon  this  appeal;  the  counsel,  in 
terms,  limiting  the  discussion  to  the  opera- 
tion and  effect  of  the  provisions  of  the  act 
of  1870,  requiring  certain  contracts  to  be 
given  to  the  lowest  bidder  after  an  advertise* 
ment  for  proposals." 
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In  Fonea  Bros,  Hardware  Co,  ▼.  Erh,  54 
Ark.  645,  13  L.  R.  A.  353,  the  view  enter- 
tained by  Chief  Jiutioe  Christiancj  wae  ap- 
proved. The  Arkansas  court  said:  "When 
a  contract  to  build  a  bridge  is  to  be  let,  there 
are  two  kinds  of  competition  that  may  arise: 
First,  that  between  persons  desiring  to  build 
diflfereivt  kinds  of  bridges;  and,  second,  that 
between  those  desiring  to  build  the  same 
kind.  And,  as  was  said  by  Judge  Chris- 
tiancy  in  discussing  a  provision  similar  to 
that  under  consideration,  the  bidding  which 
it  contemplates  is  of  the  latter  kind, — ^bid- 
ding for  the  same  particular  thing,  te  be 
done  according  to  the  same  specifications: 
For,  says  he,  no  bids  for  different  kinds  of 
work,  and  referring  to  different  specifica- 
tions, could  be  recognized  as  coming  in  com- 
Setition  with  each  other,  for  the  purpose  of 
etermining  the  lowest  bid,  within  the  re- 
quirement of  this  section,  without  opening 
the  door  to  the  same  corrupt  combinations, 
and  furnishing  facilities  for  the  same  fraud- 
ulent practices  which  it  was  the  purpose  of 
this  provision  to  prevent.  Atty.  Qen.y  Cook, 
V.  Detroit,  26  Mich.   263." 

This  rule  applied  to  patented  articles 
should  extend  to  any  desirable  article,  al- 
though, from  the  course  of  business,  ite  man- 
ufacturers may  have  the  exclusive  sale  of  it. 
It  is  not  a  question  of  who  makes  or  sells  it. 


but  of  quality.  In  this  case  the  complain- 
ante  seek  to  apply  a  new  regulation,  vur.,  that 
in  all  such  cases  the  city  must  be  satisfied 
with  some  other  article  alleged  to  be  equally 
good.  They  not  only  did  not  comply  with 
the  specifications,  by  naming  one  of  the 
kinds  of  brick  specified,  but  bid  upon  a  brick 
the  name  of  which  was  not  divulged,  and 
they  now  ask  relief  upon  the  ground  that 
such  a  bid  should  have  been  considered. 
Municipal  improvemente  afford  an  opportun- 
ity for  corruption  and  jobbery,  and  the  pub- 
lic opinion  that  it  is  not  uncommon  may  be 
justified.  This  is  perhaps  unavoidable,  but, 
whether  it  is  or  not,  we  think  the  remedy 
is  not  that  suggested,  viz,,  to  deprive  the 
cities  of  the  power  to  get  what  is  desired,  and 
compel  them  to  take  what  is  not  wanted,  or 
nothing.  We  think  the  law  is  complied  with,, 
in  the  absence  of  actual  fraud  or  corruption, 
when  specifications  are  submitted  to  compet- 
itive bidding,  although  some  article  is  speci- 
fied, which,  by  reason  of  a  patent  or  circum- 
stences,  is  in  the  hands  or  under  the  control 
of  a  single  dealer. 

The  ^cree  tcill  he  reversed,  and*  the  bill 
dismissed,  with  ooste. 

Monticoineryt  J.,  did  not  sit. 

The  other  Justices  concur. 
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PEOPLE  of  the  Stete  of  New  York,  e»  rel, 
A.  J.  JOHNSON  COMPANY,  Appt., 

V. 

James  A.  ROBERTS,  Renpt. 

(159  N.  Y.  70.) 

1.  Copyrlarlits,  like  patent  rlffhts,  are 
exempt  from  taxation  by  state  authority 
because  they  are  Federal  grants  or  privi- 
leges. 

8.  Tbe  voodvrlU  of  a  corporation 
wblelB  Is  tbe  renalt  of  carrylnir  on  Its 
buslnenn  In  the  state  and  inseparable 
from  that  business  ia  taxable  as  capital  em- 
ployed in  the  state,  although  the  corporation 
is  nominally  a  corporation  of  another  state 
in  which  it  has  never  done  any  business. 

(Gt-o]/,  O'Brien,  and  Haight,  J  J,,  disaent  from 

Proposition  0.) 

(April  26.  1899.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court, 
Third  Department,  affirming  an  assessment 
by  the  state  comptroller  of  a  franchise  tax 
upon  the  relator  oorporatioiL    Reversed. 

Stetement  by  Gray,  J.: 

The  relator  was  organized  under  the  laws 
of  the  state  of  West  Virginia,  with  a  capital 
stock  of  $2.50.000,  divided  into  150  shares 
of  preferred  stock,  and  100  shares  of  com- 


mon stock,  each  share  being  of  the  par  value 
of  $100.  It  was  incorporated  to  publish 
and  sell  Johnson's  Universal  Cyclopedia,  un- 
der copyrighte,  of  which  it  became  the  as- 
signee and  owner.  The  comptroller  imposed 
a  tex  upon  it  for  the  year  ending  October  31, 
1897,  of  $782.50,  calcuhoted  upon  a  dividend 
of  20  per  cent  paid  during  the  year  on  $135, 
500  of  preferred  stock  issued,  and  upon  a  val- 
uation of  the  $88,000  of  oonmion  stock  issued 
at  $70,000.  Subsequently,  upon  the  relator *s 
application,  the  tax  was  revised  and  settled 
by  the  comptroller  at  the  sum  of  $012.98, 
which  figure  of  assessment  was  reached  by 
steting  the  amount  of  the  preferred  capita) 
stock  at  $111,450,  and  the  value  of  the  com- 
mon stock  at  $37,150.  The  relator  has  ob- 
jected to  the  assessment  upon  various 
grounds,  among  which  are  these:  That  its 
property  is  nearly  all  invested  in  copyrights, 
and  that  the  capital  stock  employed  within 
this  stete  constituted  only  the  tangible  as- 
sets, and  did  not  embrace  either  those  copy- 
righte or  the  goodwill  of  the  company ;  that 
the  stete  has  no  jurisdiction  to  tax  it  for  the 
privilege  of  publishing  a  copyrighted  produc- 
tion ;  and  that  the  decision  of  the  comptroller 
is  without  any  basis  in  fact  or  evidence.  The 
tengible  assets  within  the  stete,  as  testified 
to,  were  the  average  value  of  cyclopaedias 
printed  within  the  stete  during  the  year, 
amounting  to  $55,000,  an  average  bank  ac- 


NOTE. — As  to  the  exemption  of  property  in 
patent  rights  from  state  taxation,  see  note  to 
Com.  V.  Petty  (Ky.)  29  L.  R.  A.  on  page  793 ; 
45  L.  R.  A. 


also  People,  Edison  Electric  Illuminating  Co., 
V.  Brooklyn  Bd.  of  Assessors  (N.  Y.)  42  L.  B. 
A.  200. 
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oouni  of  $1,800,  and  acoouiito  reoeivaible  of 
$17,000.  From  the  aggregate  of  these  item?, 
namely,  $73,800,  debts  for  rent  and  salaries, 
amounting  to  $10,000,  were  deducted,  leaving 
a  sum  of  $63,800,  which  the  relator  claims 
represents  the  value  of  its  tangible  assets 
and  the  amount  of  capital  employed  here. 
The  relator  had  no  office  in  West  Virginia, 
and  substantially  the  whole  business  ^  the 
coiporation  was  conducted  at  its  office  in  the 
city  of  New  York,  and  consisted  in  putting 
upon  the  market,  and  selling,  a  new  edition 
of  Johnson's  Universal  C^dopiedia.  The 
comptroller,  in  his  return  to  the  writ  of  cer- 
tiorari, stated  "that  he  determined  from  the 
evidence,  and  from  the  information  from  all 
sources  which  he  was  able  to  obtain,  that  the 
amount  of  capital  stock  employed  by  the  re- 
lator in  the  state  of  New  York,  for  the  year 
ending  October  31,  1897,  was  $148,600,  and 
that  among  the  itons  of  proper^  which  went 
to  make  up  that  amount  were  the  books,  copy- 
rights, and  the  goodwill  of  the  corporation, 
and  the  goodwill  acquired  by  it,  which  copy- 
rights, ^Kxiwills,  and  property  were  deter- 
mined by  me  to  have  tiieir  situs  and  to  be 
amenable,  to  taxation  under  chapter  542, 
Laws  1880,  and  the  acts  amendatory  there- 
of, in  New  York  state.''  The  appellate  di- 
vision, in  the  third  department,  affirmed  the 
comptroller's  decision,  and  the  relator  now 
appeals  to  this  court. 

Jfr.  J.  Hampden  Dougherty,  for  appel- 
lant: 

The  capital  stock  onployed  within  this 
state  consisted  only  of  tangible  assets,  and 
did  not  embrace  either  goodwills  or  copy- 
rights. 

People,  8eth  Thomaa  Clock  Co.,  v.  Wemple, 
133  N.  Y.  323;  People,  Singer  Mfg.  Co,,  v. 
Wemple,  150  N.  Y.  49;  People,  New  England 
Loan  d  T.  Co.,  v.  Roberta,  25  App.  Div.  16; 
People,  H.  B.  Smith  Co,,  v.  Roberts,  27  App. 
Div.  455. 

To  be  employed  within  this  state,  the  prop- 
erty, whether  money  or  goods,  representing 
the  capital,  should  be  kept  on  hand  in  this 
state,  for  use  in  the  general  business  of  the 
company,  and  its  actual  value  only  is  sub- 
ject to  taxation. 

People,  Wckshington  Mills  Co.,  v.  Roberts, 
8  App.  Div.  204;  People  v.  Equitable  Trust 
Co.  96  N.  Y.  387. 

The  franchises  of  a  foreign  corporation 
must  exist  at  its  place  of  domicil. 

Plimpton  V.  Bigelow,  93  N.  Y.  592 ;  People, 
Pennaylwinia  R.  Co.,  v.  Wemple,  138  N.  Y. 
1,  19  L.  R.  A.  694;  People,  United  Verde  Cop- 
per Co.,  V.  Roberts,  156  N.  Y.  585. 

The  relator's  copyrights  do  not  constitute 
capital  employed  within  this  state. 

Nor  is  the  goodwill  of  the  corporation,  or 
the  goodwill  of  the  Cyclopedia,  capital  em- 
ployed within  this  state. 

If  the  revised  tax  law  were  to  be  construed 
so  as  to  require  taxation  of  the  copyrights 
and  goodwill  of  the  relator,  such  a  construc- 
tion would  offend  against  the  Federal  Consti- 
tution, for  patent  rights  and  copyrights  are 
exclusively  derived  from  the  Federal  govern- 

45L.R.  A. 


ment,  and  are  not  subject  to  taxation  in  any 
sense  by  the  states. 

People,  Edison  Electric  Illuminating  Co., 
V.  Brooklyn  Bd,  of  Assessors,  156  N.  Y.  417,. 
42  L.  R.  A.  290;  Patterson  v.  Kentucky,  97 
U.  S.  503,  24  L.  ed.  1116;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  ed.  565;  Ex  parte 
Robinson,  2  Bias.  309;  Re  She  field,  64  Fed. 
Rep.  833;  Helm  v.  First  Nat.  Bank,  43  Ind. 
167,  13  AuL  Rep.  395;  Orover  d  B.  Sewing 
Mach.  Co.  v.  Baker,  53  Ind,  454,  21  Am.  Rep. 
200;  Com.  v.  Petty,  96  Ky.  452,  29  L.  R.  A. 
786 ;  Com.  v.  Westinghouse  Electric  d  Mfg. 
Co.  151  Pa.  265;  Com.  v.  Westinghoiuse  Air 
Brake  Co.  151  Pa.  276;  Com.  v.  Philadel- 
phia Co.  157  Pa.  527 ;  Com.  v.  Edison  Elec- 
tric Light  Co.  157  Pa.  529;  Philadelphia  *k 
S.  S.  S.  Co.  V.  Pennsylvania,  122  U.  S.  326, 
30  L.  ed.  1200,  1  Ihters.  Com.  Rep.  308; 
Leloup  V.  Port  of  Mobile,  127  U.  S.  640,  32 
L.  ed.  311,  2  Inters.  Com.  Rep.  134. 

This  state  has  no  jurisdiction  to  tax  the 
relator  for  the  privilege  of  publishing  a 
copyrighted  production. 

California  v.  Central  P.  R.  Co.  127  U.  8. 
41,  32  L.  ed.  157,  2  Inters.  Com.  Rep.  153. 

Messrs.  JoIuk  C.  DaTles,  Attorney  Qen- 
eral,  and  G.  D.  B.  Hasbronok,  for  re- 
spondent : 

The  relator  was  engaged  in  the  transaction 
of  business  in  this  state. 

It  employs  its  capital  stock  in  the  state  of 
New  York. 

Copyright  is  property  and  it  is  a  proper 
measure  of  the  business  tax  in  this  instance,, 
though  it  may  not  be  taxable  itself. 

7  Am.  &  Eng.  Enc.  Law,  Copyright;  Palm- 
er V.  DeWitt,  47  N.  Y.  539,  7  Am.  Rep.  480; 
People,  Edison  Electric  Light  Co.,  v.  Ca/mp- 
bell,  138  N.  Y.  547,  20  L.  R.  A.  453. 

Goodwill  has  been  held  to  be  property 
which  could  be  used  in  estimating  the 
amount  of  capital  stock  which  shotdd  be 
made  the  measure  of  the  tax. 

People,  Wiebusch  d  H.  Co.,  v.  Roberts,  154 
N.  Y.  108. 

The  situs  of  these  copyrighte,  and  this 
goodwill,  is  in  the  stete  of  New  Yoik. 

Bradbury  v.  Dickens,  27  Beav,  63;  Belt 
V.  Locke,  8  Paige,  75,  34  Am.  Dec  371. 

The  goodwill  of  a  "business,"  and  this  is- 
what  the  Johnsons  sold,  is  in  the  same  cate- 
gory with  place  and  article. 

White  V.  Jones,  I  Abb.  Pr.  N.  S.  337; 
Howe  V.  Searing,  6  Bosw.  354;  Dayton  v. 
Wilkes,  17  How.  Pr.  510;  People,  Wiebusch 
d  H.  Co.,  V.  Roberts,  154  N.  Y.  108. 

It  would  be  most  unreasonable  for  these 
foreign  corporations  to  ask  the  privilege  of 
doing  business  underourlaws,  in  competition 
with  domestic  institutions,  and  then  to  ask 
exemption  from  the  obligations  and  liabil- 
ities which  attach  to  the  latter. 

Martine  v.  International  L.Ins.  Soc.  53  N. 
Y.  339,  13  Am.  Rep.  529. 


L,  J.,  delivered    the  opinion    of  the 
court : 

Copyrights  clearly  stand  on  the  same  ba- 
sis as  patent  rights,  with  referenoe  to  the 
subject  of  taxation  by  the  state,  and,  as  we 
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have  held  tlia/t  the  former  are  exempt,  the 
laitter  should  be  held  exempt  also.  People, 
Edison  Eleotrio Illuminating  Co,,y. Brooklyn 
Bd.  of  AaaessorSy  156  N.  Y.  417«  42  L.  B.  A. 
290.  The  oomptroller,  therefore^  erred  when 
he  included  the  copyrighte  of  the  relator 
^'anoong  the  items  of  property  which  went  to 
make  up"  the  amount  "of  the  capital  em- 
ployed by  it  within  this  state."  Laws  1896, 
chap.  908,  9  182;  Laws  1880,  chap.  542,  9  3. 
No  other  item  is  open  to  discussion  except 
the  "goodwill  of  the  corpora/tion  and  the 
goodwill  acquired  by  it,"  neither  of  which, 
a&  the  appellant  claims,  was  properly  in- 
cluded as  an  element  of  value,  because  each 
is  an  intangible  asset  and  beyond  legislative 
control  in  this  state.  In  the  Wiebusch  Case, 
154  N.  Y.  101,  it  was  held  that  "the  actual 
value  of  the  capital  sto<Sk  of"  a  domeetic  cor- 
poration "is  the  value  of  its  assets,  after 
deducting  its  liabilities,  and  adding  to  the 
fium  then  remaining  the  value  of  the  good- 
will of  the  business,  including  its  right  to 
conduct  it  under  its  franchise."  By  this  de- 
•cision  it  is  established  that  the  goodwill  of 
a  domestic  corporation  is  property  which 
was  taxable  as  a  part  of  its  capital  stock  un- 
der the  act  of  1880.  That  act  was  repealed 
by  chapter  908  of  the  Laws  of  1896,  known 
as  the  "Tax  Law«"  which  took  effect  June 
15,  1896.  The  substance  of  the  earlier  act 
was  re-enacted  in  the  later,  with  a  decided 
change  of  arrangement  and  phraseology,  but 
perhaps  with  no  change  of  meaning,  so  far, 
at  least,  as  the  question  xk)w  before  us  is  con- 
cerned. By  9  182  of  the  tax  law  it  is  pro- 
vided that  "every  corpora/tion  ,  .  .  formed 
under,  by,  or  pursuant  to  law  in  this  state, 
shall  pay  to  the  state  treasurer  annually, 
an  annual  tax  to  be  computed  upon  the  basis 
of  the  amount  of  its  capital  stock  employed 
within  this  state  and  upon  each  dollar  of 
such  amount.  .  .  .  Every  corporation 
.  .  .  formed  under  the  laws  of  any  other 
state  or  country,  shall  pay  a  like  tax  for  the 
privilege  of  exercising  its  corporate  fran- 
chises or  carrying  on  its  business  in  such 
•corporate  or  organized  capacity  in  this  state, 
to  be  computed  upon  the  basis  of  the  capital 
employed  by  it  within  this  state." 

The  remaining  question  presented  for  de- 
•cision,  therefore,  is  whether  the  goodwill  of 
the  relator  was  "capital  employed  by  it 
within  this  state."  "Goodwill"  is  a  modern 
but  important  growth  of  the  law,  not  men- 
tioned by  some  of  the  early  writers,  but 
given  great  prominence  at  the  present  time. 
In  1810,  Lord  Eldon  defined  it  as  "the  proba- 
bility that  the  old  customers  will  resort  to 
the  old  piece."  Crutttoell  v.  Lye,  17  Ves. 
Jr.  335,  346.  In  1859,  Vice  Chancellor 
Wood,  in  deciding  the  case  of  Ohurton  v. 
Douglas,  Johns.  V.  C.  (Eng.)  174,  188,  held 
that  goodwill  carried  more  with  it  than 
simply  the  advantage  of  keeping  the  prem- 
ises which  were  occupied  by  a  former  firm, 
and  the  chance  thereby  had  of  the  customers 
of  the  former  firm  being  attracted  to  those 
premises.  He  expanded  the  definition  so  as 
to  make  it  embrace  "all  that  good  disposi- 
tion which  customers  entertain  towards  the 
Ikouse  of  businesa  identified  by  the  particu- 
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lar  name  or  firm,  and  which  may  induce  them 
to  continue  giving  their  custom  to  it." 
In  anotlier  part  of  the  opinion  he  said: 
"Goodwill  must  mean  every  advantage 
.  .  .  that  has  been  acquirc^d  by  the  old 
firm  in  carrying  on  its  business,  whether 
connected  with  Qie  premises  in  which  the 
business  was  previously  carried  on,  or  with 
the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the 
business."  In  Oineai  v.  Cooper,  L.  R.  14  Ch. 
Div.  596,  600,  Sir  George  Jessel  quoted  the 
latter  definition,  and  added:  "Attracting 
customers  to  the  business  is  a  matter  con- 
nected with  the  carrying  of  it  on.  It  is  the 
formation  of  that  connection  which  has  made 
the  value  of  the  thing  which  the  late  firm 
sold,  and  they  really  had  nothing  ^se  to 
sell  in  the  shape  of  goodwill."  In  1895  the 
House  of  Lords,  through  Lord  Herschell, 
adopted  the  position  taken  in  these  oases,  and 
also  held  that  where  the  goodwill  of  the  busi- 
ness is  sold  without  further  provision,  al- 
though the  vendor  may  set  up  a  rival  busi- 
ness, he  is  not  entitled  to  canvass  the  cus- 
tomers of  the  old  firm,  and  may  be  restrained 
by  injunction  from  soliciting  any  person  who 
was  a  customer  of  the  old  firm  prior  to  the 
sale  to  continue  to  deal  with  the  vendor  or 
not  to  deal  with  the  purchaser.  Trego  v. 
Hunt  [1896]  A.  C.  7.  In  Wedderhum  v. 
Wedderbum,  22  Beav.  84,  Sir  John  Romilly, 
speaking  of  goodwill,  said:  "It  seems  to  be 
that  species  of  connection  in  trade  which  in- 
duces customers  to  deal  with  a  particular 
finn."  In  Bradbury  v,  Dickens^  27  Beav. 
53,  it  wafl  said :  "The  property  in  a  literary 
periodical  Hke  this  is  confined  purely  to  the 
mere  title,  and  the  title  of  this  work  is 
'Household  Words,'  and  that  forms  part  of 
the  partnership  assets,  and  must  be  sold  for 
the  benefit  of  the  partners."  In  Williams 
V.  Wilson,  4  Sandf.  Ch.  379,  it  was  held  that 
the  goodwill  of  the  business  built  up  by  a 
copartnership  in  conducting  an  insane  hos- 
pital and  an  immigrant  lazaretto  was  an 
important  and  valuable  interest,  which  the 
law  recognizes  and  will  protect.  So  the 
name  and  reputation  of  a  newspaper,  the 
carrier's  route  of  a  city  newspaper,  and  the 
name  which  a  firm  has  rendered  valuable  by 
doing  business  under  it,  are  regarded  as  be- 
longing to  the  goodwill.  Hathaway  v.  Ben- 
7iett,  10  N.  Y.  108,  61  Am.  Dec.  739;  Dayton 
V.  Wilkes,  17  How.  Pr.  510;  Fenn  v.  BoUes, 
7  Abb.  Pr.  202.  In  Elliott's  Appeal,  60  Pa. 
161,  it  was  held  that  the  goodwill  of  an  inn 
is  local,  and  does  not  exist  independently  of 
the  house  in  which  it  is  kept;  and  to  the 
same  effect  is  Musselman's  Appeal,  62  Pa. 
81,  1  Am.  Rep.  382.  In  Chittenden  v.  Wit- 
beck,  50  Mich.  401,  it  was  held  that  goodwill 
is  the  favor  which  the  management  of  a  busi- 
ness wins  from  the  puiblie,  and  the  probabil- 
ity tha;t  old  customers  will  continue  their 
patronage,  but  that  it  attaches  to  the  prop- 
erty, and,  in  the  case  of  a  lease  belongs  to 
the'  lessee  only  during  its  continuance,  and 
on  its  expiration  reverts  to  the  lessor.  In 
Barber  v.  Connecticut  Mut.  L.  Ins,  Co.  15 
Fed.  Rep.  312,  it  was  said  that  "the  good- 
will of  an  established  business^  which  is  a 
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common  subject  of  contract,  is  nothing  but 
the  chance  of  being  able  to  keefp  the  business 
which  has  been  established.  The  sale  of  a 
mere  chance^  which  vests  in  the  purchaser 
nothing  but  the  possibility  that  the  prefer- 
ence which  has  been  usually  extended  to 
those  whose  rights  he  acquires  will  be  ex- 
tended to  him«  has  been  enforced  in  equity, 
and  recognized  at  law  as  effectual  between 
the  parties  to  the  contract."  Judge  Story, 
in  his  work  on  Partnership  ( §  90 ) ,  says  that 
'"goodwill  may  be  properly  enough  described 
to  be  the  advantage  or  benefit  which  is  ac- 
quired by  an  establishment  beyond  the  mere 
value  of  the  oapHal  stock,  funds^  or  property 
employed  therein,  in  consequence  of  the  gen- 
eral public  patronage  and  encouragement 
which  it  receives  from  constant  or  habitual 
customers,  on  account  of  its  local  position, 
or  common  celebrity,  or  reputation  for  skill 
or  affluence,  or  punctuality,  or  from. other  ac- 
cidental circumstances  or  necessities^  or  even 
from  ancient  partialities  or  prejudices." 
He  adds  that  it  may  be  assigned  with  the 
premises  and  the  reat  of  the  effects.  In  Par- 
sons on  Partnership,  4th  ed.  §  181,  it  is  de- 
fined as  "that  benefit  or  advantage  which 
rests  only  on  the  goodwill  or  kind  and 
friendly  feeling  of  others;"  and  in  a  note 
it  is  added  "that«  so  far  as  it  has  a  transfer- 
able value,  it  consists  in  the  additional  value 
which  a  business  possesses  when  it  can  be 
sold  as  'a  going  concern.' "  The  learned  au- 
thor ako  indorses  Lord  Eldon's  definition, 
and,  in  another  note,  says:  "This  defini- 
tion, as  we  have  above  intimated,  makes 
goodwill  local  and  an  incident  of  the  place 
where  business  has  been  carried  on,  and  not 
of  the  persons  by  whom  it  has  been  con- 
ducted. It  is  in  this  sense  only  that  good- 
will is  recognized  by  the  law  as  a  pecuniary 
interest."  Mr.  Lindley,  in  his  treatise  on 
Partnership  (vol.  2,  p.  439),  says:  "The 
term  'goodwill'  can  hardly  be  said  to  have 
any  precise  significance.  It  is  generally 
used  to  denote  the  benefit  arising  from 
connection  and  reputation,  and  its  value 
is  what  can  be  got  for  the  chance  of  being 
able  to  keep  that  connection  and  improve  it.  [ 
Upon  the.  sale  of  an  established  business  its 
goodwill  has  a  marketable  value,  whether 
the  business  is  that  of  a  professional  man  or 
of  any  other  person.  But  it  is  plain  that 
goodwill  has  no  meaning  except  in  connec- 
tion with  a  continuing  business;  it  may 
have  no  value  except  in  connection  with  a 
particular  house ;  and  may  be  so  inseparably 
connected  with  it  as  to  pass  with  it  under  a 
will  or  deed  without  being  specially  men- 
tioned." Mr.  Pollodc  says  "that  which  the 
purchaser  of  a  goodwill  actually  acquires,  as 
between  faimseH  and  his  vendor,  is  the  right 
to  carry  on  the  same  business  under  the  old 
name,  .  .  .  and  to  represent  himself  to 
former  customers  as  the  successor  to  that 
business."  Pollock,  Partn.  art.  57.  Grood- 
will  embraces  at  least  two  elements, — the  ad- 
vantage of  continuing  an  established  busi- 
ness in  its  old  place,  and  of  continuing  it 
under  the  old  style  or  name.  While  it  is 
not  necessarily  altogether  local,  it  is  usually 
to  a  great  extent,  and  must  of  necessity  be, 
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an  incident  to  a  place,  an  established  busi- 
ness, or  a  name  known  to  the  trade. 

The  relator  was  incorporated  in  1892,  un- 
der the  laws  of  the  state  of  West  Virginia, 
for  the  purpose  of  publishing  and  selling 
Johnson's  Universal  Cyclopaedia,  and  of 
carrying  on  a  general  business  of  publishing 
and  selling  b<x>k3,  maps,  charts,  etc.  The 
firm  of  D.  Appleton  A  Co.,  of  the  city  of  New 
York,  owns  substantially  all  the  shares  of 
stock  that  have  been  issued,  and  its  presi- 
dent, secrertary,  and  treasurer  are  members 
of  that  firm.  It  never  did  any  business, 
owned  any  property,  or  had  an  office  in  West 
Virginia,  and  its  only  connection  with  that 
state  is  its  charter,  and  the  payment  of  an 
annual  license  tax  of  $50.  It  also  employs  a 
lawyer  to  represent  it  in  that  state,  but  for 
what  purpose  does  not  appear.  While  nom- 
inally a  corporation  of  West  Virginia,  for 
all  practical  purpo«ies  it  is  a  New  York  cor- 
poration. In  its  petition  for  a  writ  to  re- 
view the  determination  of  the  comptroller, 
referring  to  that  officer  it  says  "that  he  has 
erroneously  appraised  a  portion  of  goodwill 
as  capital  employed  within  this  state;  that 
no  proof  was  adduced  before  him  as  to  the 
value  of  such  goodwill,  or  that  said  goodwill 
had  any  value  whatsoever,  or  as  to  what 
part,  if  any,  was  employed  in  thiA  state." 
In  its  report  to  the  comptroller,  made  for 
the  year  in  question,  which  ended  October 
31,  1S97,  it  stated  that  its  business  for  that 
year  was  "the  putting  upon  the  market  and 
sellinsf  a  new  edition  of  Johnson's  Universal 
Cyclopaedia,  completed  in  eight  volumes," 
and  that  such  business  was  carried  on  at  "72 
Fifth  avenue,  in  the  city  of  New  York."  The 
blank  in  the  report,  calling  for  information 
as  to  the  "nature  of  business  transacted  and 
amount  invested  outside  New  York  state," 
was  left  unajiswered.  It  stated,  however, 
that  all  its  capital  was  employed  within  this 
state  except  its  copyrights,  which,  it 
claimed,  were  not  capital  employed  within 
the  state,  and  were  not  taxable  for  other  rea- 
sons. Its  secretary  and  treasurer  testified  that 
substantially  all  its  stock,  so  far  as  issued, 
or  $225,000  in  amount,  was  transferred  for 
the  copyrights,  the  right  to  publish,  and  the 
goodwill  of  an  old  business  established  and 
owned  by  William  W.  Johnson.  The  copy- 
rights granted  by  the  United  States  govern- 
ment to  publish  the  cyclopaedia  formerly 
belonged  to  Mr.  Johnson,  who  tran<sferred 
them  to  the  relator  in  exchange  for  stock, 
which  he  sul)sequently  assigned  to  Appleton 
A  Co.  The  cyclopaedia  is  a  new  one,  with 
new  articles,  prepared  under  the  supervision 
of  a  new  editor,  and  the  only  thing  not  orig- 
inal about  it  is  the  name.  All  the  business 
of  the  relator  is  done,  and  all  its  stock 
owned,  in  the  state  of  New  York.  The  cy- 
clopaedia is  sold  throughout  the  country 
through  D.  Appleton  &  Co.  as  selling  agents, 
and  the  sales  of  the  relator  are  made  almost 
exclusively  to  that  firm,  and  wholly  in  this 
state.  By  an  infltrument  dated  October  25, 
1892,  "William  W.  Johnson,  of  the  city  of 
Yonkers,  Westchester  county,  New  York," 
assigned  to  the  relator  "Johnson's  New  Gen- 
eral   Cyclopcedia    and    Copper-Plate    Hand 
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Atlas  of  the  World,  including  the  copyright 
of  the  e&me,  the  right  ol  publishing,  the 
electrotype  plates,  the  goodwill  of  the  busi- 
ness, the  bufiiness  generally,  and  the  stock 
on  hand."  Said  el^rotype  plates  were  of 
small  yaluc,  as  new  plates  were  made  in  this 
state  from  new  manuscript  and  new  type. 

A  tax  of  the  kind  under  consideration  is 
levied  upon  a  foreign  corporation  "for  the 
privilege  of  exercising  its  corporate  fran- 
chises or  carrying  on  its  business"  in  this 
state.  Tax  Law,  9  182.  The  goodwill  of 
the  relator,  aside  from  that  purchased  of 
Mr.  Johnson,  is  the  result  of  exercising  its 
corporate  franchises  and  carrying  on  its 
business  in  this  state,  and  is  inseparable 
from  that  business.  It  is  the  product  of  an 
investment  of  capital  in  this  staite,  and  the 
exercise  here  of  the  privilege  for  which  the 
tax  was  laid.  To  hold  that  it  was  not  oapi- 
tal  employed  in  this  state,  upon  the  ground 
that  the  domicil  of  the  corporation  is  in 
West  Virginia,  where  it  never  transacted 
any  business  nor  earned  any  goodwill  by  fair 
dealing  and  efficient  methods,  would  exalt 
form  above  substance.  As  the  goodwill  is 
the  result  of  the  employment  of  capital  and 
an  incident  to  on  eslaJblished  business,  it 
can  exist  for  no  practical  purpose  in  the 
state  where  the  rdator  was  organized  and 
where  it  never  invested  any  capital  nor  did 
any  business.  The  goodwill  of  the  relator 
belongs  to  its  old  ai^  well-established  busi- 
neee,  which  is  conducted  wholly  in  this  state. 
It  is  as  much  a  part  of  its  business  as  the 
books  which  it  publishes.  The  good  name  of 
those  books  is  a  portion  of  it,  acquired  part- 
ly by  purchase  from  the  originiator  of  the  cy- 
dopaedia,  who  resided  in  Urn  state.  The  value 
of  that  name  has  been  increased  by  the  en- 
terprise of  the  relator  in  expending  in  this 
state  over  $200,000  to  enlarge  and  perfect 
the  work.  The  value  of  the  books,  and  the 
other  tangible  property  used  in  their  pro- 
duction, is  augmented  by  the  goodwill.  The 
mere  fact  that  goodwill  is  intangible  does  not 
take  it  out  of  the  state,  so  far  as  the  right 
of  taxation  is  concerned,  because  it  is  insep- 
arably attached  to  property  which  is  tan- 
gible, located  in  this  state.  Re  Houdayer, 
160  N.  Y.  37,  34  L.  R.  A.  235.  It  exists  at 
the  place  where  it  has  a  market  value,  which 
is  where  the  relator  carried  on  its  business 
and  earned  a  reputation  for  superior  work 
and  honorable  conduct.  This  reputation 
was  not  built  up  in  West  Virginia,  where  it 
did  no  business,  but  in  New  York,  where  it 
did  all  its  business.  It  could  neither  be 
sold  nor  used  to  advantage  in  the  former 
state. 

If  we  hold  that  the  goodwill  of  a  foreign 
corporation  is  not  taxable  here,  simply  be- 
cause it  is  intangible,  although  it  grew  up 
here,  has  a  market  value  here  and  nowhere 
else,  we  place  a  premium  on  nonresident  cor- 
porations by  relieving  them  of  a  burden  that 
we  place  upon  donMstic  corporations.  As 
was  said  in  Martine  v.  International  L.  Ins. 
Soo,  53  N.  Y.  339,  347,  13  Am.  Rep.  529,  "It 
would  be  most  unreasonable  for  these  foreign 
cor^rations  to  ask  the  privilege  of  doing 
business  under  our  laws  in  competition  with 
45  L.  R.  A. 


domestic  institutions,  and  then  to  ask  exemp- 
tion from  the  obligations  and  liabilities 
which  attach  to  the  latter."  It  is  a  matter 
of  common  knowledge,  as  well  as  of  grave 
public  concern,  in  Siis  state,  that,  for  the 
sake  of  a  paltry  license  tax,  oertain  sister 
states  are  competing  with  each  other  in 
granting  loose  cliarters  without  adequate 
protection  for  the  public,  and  thus  inducing 
the  promoters  of  corporations  to  organize 
under  their  statutes,  when  there  is  no  inten- 
tion of  investing  capital  or  doing  business  in 
the  state  where  the  organization  is  effected. 
Such  selfish  and  unfriendly  legislation 
should  not  be  encouraged  by  the  courts  of 
the  state  which  is  most  injured  by  it. 

While  the  order  of  the  appellate  division 
must  be  reversed,  we  base  our  reversal  sole- 
ly upon  the  ground  that  the  copyrights  of 
the  relator  are  not  subject  to  taxation  by 
the  state.  We  have  discussed  and  decided 
the  question  relating  to  goodwill  in  order  to 
guide  the  comptroller  in  readjusting  the  tax. 

The  order  appealed  from  and  the  determi- 
nation of  the  comptroller  should  be  reversed 
with  costs,  and  the  matter  remitted  to  the 
comptroller  for  readjustment  of  the  tax. 

Parker,  Ch.  J.,  and  Bartlett  and  Mar- 
tin»  JJ.,  concur. 

Grajy  J.,  dissenting: 

The  important  question  which  arises  upon 
this  appeal  is  whether  a  tax  could  legally  be 
assessed  upon  the  relator  which  included,  in 
the  items  going  to  make  up  the  amount  ol 
capital  employ^  within  this  state,  the  copy- 
rights and  the  goodwill  of  the  corporation. 
The  statute  provides  that  the  tax  upon  9 
foreign  corporation  "is  to  be  computed  upon 
the  basis  of  the  capital  employed  within  this 
state"  (Laws  1896,  §  182,  chap.  908),  and 
we  have  held  that  that  means  only  such  of 
the  capital  as  was  represented  by  the  value 
of  property,  whether  of  money,-  goods,  or  oth- 
er tangible  things.  People,  Seth  ThomcL9 
Clock  Co.,  V.  Wemple,  133  N.  Y.  323.  It  is 
the  policy  of  the  state,  with  respect  to  cor- 
porations which  are  created  under  the  laws 
of  another  state  or  country  and  do  business 
in  this  state,  that  a  tax  should  be  assessed 
upon  that  business.  The  jurisdiction  to  im- 
pose the  tax  is  gained  by  reason  of  the  busi- 
ness which  they  are  privileged  to  do  here  un- 
der the  protection  of  our  laws.  People, 
American  Contracting  d  D.  Co,,  v.  Wemple, 
129  N.  Y.  558.  So  far  as  the  franchises 
themselves  of  the  foreign  corporation  are 
concerned,  they  are  beyond  the  reach  of  our 
tax  laws.  They  are  derived  from  the  govern- 
ments to  which  they  owe  their  creation,  and 
can  only  be  subjected  to  taxation  by  the  laws 
of  those  governments.  When  it  is  sought  to 
exercise  them  within  this  state,  the  condition 
of  the  right  to  do  so  is  the  liability  to  taxa- 
tion and  control  by  the  l^islature,  so  far 
as  the  capital  can  be  seen  to  be  employed  in 
business  here.  The  domicil  of  this  relator, 
in  le^al  contemplation,  is  in  the  state  of  West 
Virginia,  and  it  is  difficult  to  conceive  of  any 
taxation  of  its  properties  within  this  state, 
unless  it  be  oon^ned  to  such  as  are  corporeal 
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and  tangible.  The  only  properties  of  that 
nature  which  represented  the  capital  of  the 
relator  in  this  state  consisted  in  cyclopsedias 
which  were  printed  and  put  upon  the  market, 
and  in  its  pecuniary  assets,  in  bank  account 
or  in  accounts  receivable.  Its  copyrights  are 
Federal  grants  of  privileges,  and  no  more 
power  exists  to  include  them  in  the  valuation 
for  assessment  purposes  than  would  exist 
with  respect  to  patent  rights.  It  has  been 
but  recently  held  by  us  in  People,  Edison  Elec- 
tric Illuminating  Co.,  v.  Brookli^  Bd.  of  As- 
nessors,  166  N.  Y.  417,  42  L.  R.  A.  290,  that 
patent  rights  cannot  be  made  the  subject  of 
taxation,  and,  if  they  are  not  taxable,  clear- 
ly the  same  principle  which  exempts  them 
from  the  taxing  power  of  the  state  should  ex- 
empt copyrights.  In  the  case  just  referred 
to,  the  assessment  included  a  certain  simi  for 
United  States  patent  rights,  and  we  held  that 
the  question  of  the  right  of  the  taxing  power 
of  the  state  to  assess  patent  rights  was  no 
longer  an  open  one,  within  the  decisions  of 
the  United  States  Supreme  Court,  there  re- 
ferred to.  The  doctrine,  as  settled  by  author- 
ity, is  that  the  incorporeal  right  of  discov- 
ery is  protected  by  national  authority 
against  all  interference;  but  the  use  of  the 
tangible  property,  whic^  comes  into  exist- 
ence by  the  application  of  the  discovery,  is 
not  beyond  Uie  control  of  state  legislar 
tion.  Patterson  v.  Kentucky,  97  U.  S.  601, 
24  L,  ed.  1116;  Webber  v.  Virginia,  103  U. 
S.  344,  20  L.  ed.  666.  The  state  has  not  the 
power  to  Interfere  with  the  privilege  of  using 
a  person's  property  in  inventions  by  taxing 
him  upon  the  same,  and,  if  that  be  true,  the 
same  principle  operates  to  deny  to  the  state 
any  power  to  tax  the  owner  of  a  copyright 
for  tne  privilege  of  using  his  right.  The 
property  in  the  plates,  instrument,  books, 
etc.,  and  the  copyright  secured  to  the  author, 
are  altogether  different  and  independent  of 
each  other.  The  latter,  as  an  exclusive  right 
to  the  multiplication  of  the  copies  for  the 
benefit  of  the  author  or  his  assigns,  is  an  in- 
corporeal right,  and  has  no  physical  exists 
ence.  Stephens  v.  Cody,  14  How.  628,  14  L. 
ed.  628.  The  state  should  be  confined,  in  the 
exercise  of  its  taxing  power,  as  in  the  case 
of  patent  rights,  to  the  tangible  property 
which  is  produced  under  the  protection  of  the 
exclusive  right  granted  by  the  Federal  gov- 
ernment. It  cannot  prevent  the  relator  from 
exercising  its  franchise  here  as  the  owner  of 
oopyrighto;  for  they  are  privileged  and  pro- 
tected by  the  Federal  Constitution.  To  con- 
rede  a  right  to  tax  them  would  be  to  concede 
a  power  to  impede  or  burden  the  operation 
of  the  laws  enacted  by  Congress  to  carry  into 
execution  a  power  vested  in  the  national  gov- 
ernment by  the  Constitution.  I  think  that 
the  comptroller  was  in  error  when  he  in- 
eluded,  as  a  basis  for  assessment  of  the  re- 
lator's capital  employed  within  this  state, 
ita  copyrights. 

Nor  does  the  power  exist  to  assess  a  for- 
eign corporation  upon  its  goodwill.  That  is 
an  intangible  asset  of  the  corporation,  whose 
only  conceivable  situs  is  at  its  domicil.  It  is 
the  reputation  of  the  business.  It  may  be 
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defined  as  the  right  acquired  to  continue  the 
publication  and  sale  of  the  cyclopedia,  under 
the  protection  of  the  copyrights,  and  that 
could  not  be  regarded  as  capital  employed 
within  this  state.  Its  goodwill  may  contrib- 
ute a  value  to  its  business  products,  un- 
doubtedly; but  it  is  based  on  the  Federal 
privilege,  and  on  that  accoimt,  as  for  its  in- 
corporeal nature,  is  beyond  legislative  con- 
trol hercL  It  appertains  to  the  corporation 
as  such,  and  can  exist  only  where  the  corpora- 
tion exists,  viz.,  within  the  territory  of  the 
government  which  created  it. 

There  is  no  authority  in  the  statute  for  im- 
posing a  tax  upon  a  foreign  corporation,  un- 
less it  is  imposed  upon  the  amount  of  ''the 
capital  stock  employed  by  it  within  this 
state."  Laws  1896,  chap.  908,  §  181.  We 
have  had  occasion  to  see  in  Seth  Thomas 
Clock  CoJs  Case,  133  N.  Y.  323,  upon  what 
property  of  a  foreign  corporation,  which  is 
doing  business  witbin  this  state,  a  tax  can  be 
assessed.  It  was  said  in  the  opinion  in  that 
case  that  "only  such  part  of  it  [the  capital 
stock]  was  employed  within  this  state  as  was 
represented  by  the  actual  value  of  property, 
whether  in  money,  goods,  or  other  tangible 
things.  It  kept  goods  for  sale  here.  It  had 
money  on  deposit,  and  it  may  be  other  prop- 
erty. This,  whatever  its  value,  was  the  basis 
of  taxation.  .  .  .  That  property  repre- 
sented all  the  capital  employe  in  this  state." 
The  theory  of  that  decision  was  that  there  is 
no  basis  for  taxation,  if  the  foreign  corpora- 
tion does  not  employ  any  of  its  capital  stock 
here,  and  the  exclusion  from  assessment  of 
any  property  not  of  a  tangible  nature  was  in 
accord  with  what  we  have  considered,  in  Peo- 
ple, Union  Trust  Co.,  v.  Coleman,  126  N.  Y. 
433, 12  L.  R.  A.  762,  to  constitute  the  capital 
stock  of  the  cotnpany.  In  that  case,  although 
the  subject  for  decision  was  the  liability  of 
the  relator  under  the  general  tax  laws  of  the 
state,  the  opinion  discussed  elaborately  the 
relative  significance  of  "the  capital  stock  of 
the  company  and  the  capital  stock  held  in 
shares  by  the  corporators."  It  was  said: 
"The  two  things  are  neither  identical  nor 
equivalents.  The  capital  stock  of  a  company 
is  one  thing;  that  of  the  shareholders  is  an- 
other and  a  different  thing.  That  of  the 
company  is  simply  its  capital,  existing  in 
money  or  property,  or  both;  while  that  of 
the  shareholders  is  representative,  not 
merely  of  that  existing  and  tangible  capital, 
but  also  of  surplus,  of  dividend-earning  pow- 
er, of  franchise,  and  the  goodwill  of  an  es- 
tablished and  prosperous  business."  And  it 
was  observed  that  "there  are  reasons  in 
abundance  for  the  conclusion  that  by  the 
phrase  'capital  stock'  the  statute  means,  not 
the  share  stock,  but  the  capital  owned  bv  the 
corporation ;  the  fund  required  to  be  paid  in, 
and  kept  intact  as  the  basis  of  the  business 
enterprise,  and  the  chief  factor  in  its  safety." 
It  is  to  be  noticed  that  the  goodwill  of  a  cor- 
porate business  is  regarded  as  something 
which  attaches  to  the  interests  of  the  share- 
holders, and  which  is  not  part  of  the  capital 
stock  of  the  company,  and  that  it  gives  au 
added  value  to  the  interests  of  the  former. 
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The  doctrine  of  that  case  influenoed  ua  in 
8eth  Thomas  Clock  Co.'a  Case,  and  induced 
the  conclusion  that,  with  respect  to  foreign 
corporations,  their  capital  stock  employed  in 
til  is  state  could  not  exceed  the  property 
which  they  kept  here  in  the  transaction  of 
tlieir  busineds.  In  the  case  of  a  domesitic  cor- 
poration, however,  the  field  of  assessment  is 
wider,  and  comprehends  both  the  corporate 
franchise  and  the  business.  Nothing  is  be- 
yond the  reach  of  the  taxing  power  of  the 
state  in  such  a  ca«e  which  is  not  rendered 
exempt  by  Federal  law.  Therefore  it  was 
that  in  People,  Wiehuach  d  H,  Co.,  v.  Roh- 
ei'i8,  154  N.  Y.  101,  we  held  that,  in  apprais- 
ing the  capital  stock  of  a  domestic  corpora- 
tion at  its  actual  value,  the  element  of  the 
goodwill  of  the  business,  "including  its  right 
to  conduct  it  under  its  franchise,"  might  be 
included  in  the  appraisal;  but  that  the  dib- 
tinction  between  that  which  represented  the 
capital  stock  of  the  company  and  that  which 
represented  the  capital  as  to  the  sharehold- 
ers was  recognized  is  clear  from  the  quota- 
tion in  Judge  Martin's  opinion,  from  the 
language  in  the  Coleman  Case,  which  I  have 
given  above.  In  the  Wiehuach  Case  the 
question  was  as  to  what  elements  the  comp- 
troller of  the  state  might  include  in  reaching 
a  determination  as  to  th«  actual  value  of 
the  capital  stock  of  a  domestic  corporation. 
To  apply  the  reasoning  of  that  opinion  in  the 
present  case,  so  as  to  make  of  it  an  author- 
ity for  including  goodwill  as  an  element  of 
value,  would  be,  in  my  judgment,  not  only  to 
misapprehend  the  opinion  itself,  but  would 
be  to  lose  sight  of  the  fact  that  the  state  in 
the  taxation  of  foreign  corporations  neither 
intended,  nor  is  deemed,  to  have  power  to 
reach  other  properties  of  the  foreign  corpora- 
tion than  what  are  represented  in  its 
moneys,  goods,  or  other  tangible  things,  as 
we  said  in  the  Heth  Thomas  Clock  Co.'s  Case. 
The  legislative  expression  of  "capital  stock 
employed  within  this  state"  negatives  the 
idea  that  its  franchises,  or  incorporeal 
rights,  or  privileges,  are  intended,  and  seems 
to  rigidly  limit  the  subject  of  assessment  to 
tangible  things,  within  the  doctrine  of  the 
Coleman  Case,  To  hold  the  view  that  the 
element  of  goodwill  may  be  included  as  a  sub- 
ject of  taxation  is  to  extend  the  jurisdiction 
of  authorities,  without  authority  in  reason 
or  in  precedent.  As  well  may  the  state 
claim  to  increase  the  tax  upon  a  foreign  cor- 
poration according  to  the  greater  credit  it 
may  enjoy  in  the  community  or  to  the  char- 
acter of  its  reputation  for  fair  and  hone^it 
dealing.  I  think  we  should  hesitate  before 
adding  this  new  feature  of  illiberality  to  the 
tax  legislation  of  our  state.  The  errors  com- 
mitted by  the  comptroller,  in  the  respects 
mentioned,  are  such  as  necessitate  a  re- 
adjustment on  his  part.  It  is  not  possible 
to  effect  any  separation  in  this  case,  in  the 
comptroller's  assessment  of  the  amount  ct 
capital  employed  by  the  relator  in  this  state, 
between  its  tangible  property  and  its  copy- 
rights and  goodwill.  I  think  that  the  order 
appealed  from  and  the  determination  of  the 
comptroller  should  be  reversed,  with  costs, 
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so  far  as  it  included  for  the  purposes  of  taxa- 
tion the  copyrights  and  goodwill  of  the  re- 
lator, and  that  the  matter  should  be  remitted 
to  the  comptroller  for  a  readjustment  of  the 
tax. 

O'Brien  and  Kaisht,  JJ.,  concur. 


NEW  YORK  SECURITY  &  TRUST  CONf- 

PANY,  Respt., 
v, 

SARATOGA    GAS    &    ELECTRIC    LIGHT 
COMPANY  et  al. 


Edward  Winslow  PAIGE,  Appt. 

(150  N.  Y.  137.) 

The  earn  In  va  of  a  corporation  from  Ita 
business  prior  to  the  time  possession  la 
actually  taken  of  Its  property  by  a  mortgage 
trustee  or  receiver  belong  to  Its  general  credit- 
ors In  preference  to  mortgage  bondholders. 

(May  2,  1809.) 

APPEAL  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Third 
Department,  reversing  an  order  of  a  Special 
Term  for  Schenectady  County  refusing  to  re- 
quire the  repayment  to  the  foreclosure  re- 
ceiver of  certain  moneys  which  he  had 
turned  over  to  the  sequestration  receiver  of 
the  defendant  corporation  and  which  were 
allesed  to  belong  to  the  mortgage,  and  not 
to  the  general  creditors.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  Winslow  False,  for  ap- 
pellants: 

The  mortgage  gave  to  the  mortgagee  no 
interest  in  any  debts  accruing  to  the  mort- 
gagor before  the  mortgagee  took  posnession. 

Jonee,  Corporate  Bonds,  9  80;  Galveston, 
n.  d  U.  R.  Co.  V.  Coiodrcy,  11  Wall.  459,  20 
L.  ed.  199;  Oilman  v.  Illinois  d  M.  Teleg.  Co. 
91  U.  S.  C03,  23  L.  ed.  405 ;  American  Bridge 
Co.  V.  Ueidelbach,  94  U.  S.  798,  24  L.  ed.  144  ; 
Teal  V.  Walker,  111  U.  S.  242,  28  L.  ed.  415-. 
Dow  y.  Memphis  d  L.  R.  R.  Co.  124  U.  S.  6.52, 
31  L.  ed.  505 ;  Sage  v.  }femphis  d  L.  R.  R.  Co. 
125  U.  S.  301,  31L.  ed.  094;  Freedman's  iSar. 
d  T.  Co.  V.  Shepherd,  127  U.  S.  494,  32  L. 
ed.  103 ;  United  States  Trust  Co.  v.  Wahash 
Westerti  R.  Co.  150  U.  S.  287,  37  L.  ed.  1085 : 
Ellis  V.  Boston,  H.  d  E.  R.  Co.  107  Mass.  1  ; 
Smith  V.  Eastern  R.  Co.  124  Mass.  154; 
Holmes  v.  Tumer*s  Falls  Co.  142  Mass.  590; 
Noyes  v.  Rich,  52  Me.  115;  Merchants  Bank 
V.  Pittsburg  R.  Co.  12  Phila.  482;  Missis- 
sippi Valley  d  W.  R.  Co.  v.  United  States 
Exp.  Co.  81  111.  535;  Frayser  v.  Richmond 
d  A.  R.  Co.  81  Va.  388;  Cilhcrt  v.  Washing- 
ton City,  V.  M.  d  0.  S.  R.  Co.  33  Gratt.  045 ; 
De  Graff  v.  Thompson,  24  Minn.  452 ;  Re  Life 
Asso.  of  America,  90  Mo.  032;  Clay  v.  East 
Tennessee  d  V.  R.  Co.  0  Heisk.  421 ;  Alabama 
yat.  Bank  v.  Mary  Lee  Coal  d  R.  Co.  108 
Ala.  288;  Parkhumt  v.  yorthem  C.  R.  Co. 

Nuts. — ^As  to  the  effect  of  a  mortgage  of  the 
Income  of  a  corporation,  see  also  Spies  ▼.  Chi- 
cago ft  E.  I.  R.  To.  (C.  C.  S.  D.  N.  T.)  6  L.  R. 
A.  505,  and  note. 
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19  Md.  472,  81  Am.  Dec.  648;  Oovemment 
Stock  d  O,  8.  Invest.  Co,  v.  ifanila  R.  Co. 
[1897]  A.  C.  81:  Argall  v.  Pitta,  78  N.  Y. 
239;  Frank  v.  2ietc  York,  L.  E.  d  W.  R.  Co. 
122  N.  Y.  197. 

A  mortgage  of  personal  property  Bot  in 
existence  when  the  mortgage  is  given  is  not 
good  as  against  a  creditor  who  levies. 

Rochester  Distilling  Co.  y.  Rasey,  142  N. 
Y.  57C. 

The  appointment  of  a  sequestration  receiv- 
er is  equivalent  to  there  being  a  creditor  with 
judgment,  execution,  &nd  creditor's  bill. 

United  States  Trust  Co.  v.  New  York,  W. 
8.  d  B.  R.  Co.  101  N.  Y.  478 ;  Reynolds  v. 
Ellis,  103  N.  Y.  115,  67  Am.  Rep.  701. 

Messrs.  Homblower,  Byrne,  A  Taylor, 
for  respondent: 

The  lien  of  the  mortgage  fastened,  in  be- 
half of  the  bondholders,  upon  the  indebted- 
ness the  moment  it  became  due  the  light 
company,  or  certainly  as  soon  as  the  default 
of  August  1st  occurred.  It  therefore  ante- 
dated any  possible  lien  which  the  sequestra- 
tion receiver  could  have. 

Wisner  v.  Ocumpaugh,  71  N.  Y;  113; 
Fletcher  v.  Morey,  2  Story,  555;  ^elly  v. 
Scott,  49  N.  Y.  595 ;  Cook  v.  Tullis,  18  Wall. 
332,  21  L.  ed.  933;  Beach,  Receivers,  9  219; 
Gluck  A  B:  Receivers,  2d  ed.  19;  Krihhs  v. 
Alford,  120  N.  Y.  519;  Williams  v.  Ingersoll, 
89  N.  Y.  508;  Hayes  v.  Dickinson,  9  Hun, 
277. 

A  sequestration  receiver  occupies  the  same 
position  toward  a  corporation  that  an  as- 
Bignee  in  bankruptcy  does  toward  a  person. 

United  States  Trust  Co.  v.  New  York,  W. 
8.  d  B.  R.  Co.  101  J^.  Y.  478;  Reynolds  v. 
EUU,  103  N.  Y.  115;  Mitchell  v.  Wmslow,  2 
Story,  630. 

An  assignment  of  a  chose  in  action  not  yet 
in  existence— called  in  that  case  an  equitable 
assignment — ^has  priority  as  against  an  at- 
taching creditor. 

Williams  v.  Ingersoll,  89  N.  Y.  608; 
Stevens  v.  Watson,  4  Abb.  App.  Dec.  302: 
Carpenter  v.  Black  Hawk  Oold  Min.  Co.  65 
K.  Y.  43;  Seymour  v.  Canandaigua  d  N.  F. 
R.  Co.  25  Barb.  284 ;  Re  Howe,  1  Paige,  125 ; 
Ells  V.  Tousley,  1  Paige,  280;  Maroney  v. 
BoyU,  141  N.  Y.  462. 

Income,  rents,  and  profits  of  mortgaged 
property  not  actually  paid  to  and  received 
by  the  mortgagor  in  cash  prior  to  the  mort- 
age receivership  are  to  be  applied  on  the 
mortgage  debt  although  they  became  due 
prior  to  the  receivership. 

Davidson  v.  Westchester  Gaslight  Co.  99 
N.  Y.  558 ;  Wyckoff  v.  Scofield,  98  N.  Y.  475 ; 
Rider  v.  Bagley,  84  N.  Y.  461 ;  Hollenbeck  v. 
Donnell.  94  N.  Y.  342;  Lofsky  v.  Maujer,  3 
Sandf .  Ch.  69 ;  Howell  v.  Ritley,  10  Paige,  43. 

The  sequestration  receiver's  lien  takes  ef- 
fect only  from  the  date  of  his  appointment. 

Re  Christian  Jansen  Co.  128  N.  Y.  550; 
Re  Schuyler's  Steam  Tow  Boat  Co.  136  N. 
Y.  169,  20  L.  R.  A.  391 ;  Re  Muehlfeld  d  H. 
Piano  Co.  12  App.  Div.  492;  First  Nat.  Bank 
V.  Shuler,  153  N.  Y.  163. 

0*Brie]i9  J.,  delivered  the  opinion  of  the 
court: 

The  questions  raised  by  this  appeal  arise 
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upon  a  controversy  between  the  receiver  in 
an  action  to  foreclose  a  corporate  mortgage 
given  to  secure  bondholders  and  a  receiver 
appointed  at  the  same  time,  in  a  suit  by  a 
general  creditor  of  the  corporation,  brought 
for  the  purpose  of  sequestrating  the  assets  of 
the  corporation  after  a  judgment  upon  the 
claim,  and  an  execution  returned  unsatisfied. 
While  both  receivers  were  appointed  at  the 
same  instant  of  time,  the  sequestration  ac- 
tion was  commenced  before  Uie  foreclosure 
action,  and  before  the  appointment  of  the 
receiver  therein. 

On  the  Ist  day  of  February,  1887,  the 
Saratoga  Gas  &  Electric  Light  Company,  a 
domestic  cor^ration,  executed  and  delivered 
to  the  American  Loan  A  Trust  Company  a 
mortgage  to  secure  its  bonds,  amountingin 
the  aggregate  to  $300,000,  due  in  1907.  The 
bonds  so  issued  had  interest  coupons  at- 
tached, payable  semiannually,  at  the  rate  of 
6  per  cent.  The  property  *  covered  by  the 
mortgage  is  described  therein  as  follows: 
"All  the  corporate  property,  real,  personal, 
and  mixed,  including  all  lands,  easements, 
rights  of  way,  buildings,  fixtures,  materials, 
supplies,  machinery,  and  plant,  franchises, 
contracts,  and  choses  in  action,  whether  now 
owned  or  hereafter  acquired  or  constructed 
by  said  gas  company,  together  with  the  ap- 
purtenances thereto,  and  all  rents,  tolls,  is- 
sues, income,  and  profits  of  said  gas  com- 
pany, present  and  future;  to  have  and  tb 
hold  the  same  unto  said  American  Loan  ft 
Trust  Company,  its  successors  and  assigns, 
forever,  upon  trust  for  the  equal  benefit  and 
security  of  all  holders  of  said  bonds,  and 
subject  to  the  following  covenants,  condi- 
tions, and  provisions,  which  are  assented  to 
by  both  parties,  to  wit,"  etc.  It  must,  I 
think,  be  admitted  that  this  language  is 
broad  enough  to  cover,  not  only  all  the  prop- 
erty that  the  corporation  then  had,  but  all 
that  it  ever  could  have  by  any  possibility, 
whether  lands,  chattels,  moneys,  or  things  m 
action.  But  the  language  here  used,  broad 
and  comprehensive  as  it  is,  is  very  much 
qualified  and  restricted  by  other  provisions 
of  the  instrument,  as  will  be  seen  by  reference 
to  the  following  stipulations:  (1)  "Until 
default  occurs  m  some  duty,  or  upon  some 
covenant,  agreement,  or  promise  of  the  gas 
company  hereunder,  saia  gas  company,  its 
successors  and  assigns,  shall  retain  the  pos- 
session, control,  and  enjoyment  of  all  the 
property  and  franchises  hereby  mortgaged, 
and  may  receive  and  use  the  earnings,  in- 
come, and  profits  thereof  in  any  manner  not 
inconsistent  with  these  presents,  nor  tending 
to  lessen  the  security  hereby  provided."  (2) 
"The  said  gas  company,  for  itself  and  its  suc- 
cessors, covenants  to  pay  to  the  several  hold- 
ers of  the  bonds  hereby  secured  the  princi- 
pal and  interest  of  said  bonds,  according  to 
the  tenor  and  true  intent  of  said  bonds  and 
the  coupons  thereto  attached."  (5)  "But, 
if  default  be  made  in  any  payment  of  prin- 
cipal or  interest  upon  said  bonds  when  due, 
or  in-  the  performance  of  any  covenant  or 
agreement  oil  the  part  of  the  said  gas  com- 
pany herein  contained,  and  if  such  default 
shall  continue  for  the  period  of  sixty  days, 
then,  and  in  either  of  said  cases,  the  trustee 
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may  enter  into  and  upon,  and  take  posses- 
sion, management,  and  control  of,  all  the 
property  and  franchises  covered  by  these 
presents,  and  may  operate  the  same,  and 
continue  the  business,  and  exercise  the  fran- 
chises of  said  ffas  company,  making  all  need- 
ful repairs,  alterations,  and  additions,  and 
may  collect  and  receive  all  earnings  and  in- 
come thereof.**  ( 7 )  "If  any  default  shall  oc- 
cur or  continue  as  in  article  five  specified 
(that  is,  'continue  for  the  period  of  sixty 
days')  the  trustee  may,  and  upon  the  writ- 
ten request  of  the  holder  or  holders  of  one 
fourth  or  more  of  said  bonds  then  outstand- 
ing accompanied  by  indemnity  as  hereinafter 
provided,  shall,  with  or  without  entry  as 
aforesaid,  proceed  to  foreclose  this  mortgage, 
either  by  advertisement  or  sale  according 
to  law,  or  by  proper  judicial  proceedings.** 
These  several  provisions  of  the  instrument 
must  obviously  be  read  together  in  order  to 
ascertain  the  real  intention  of  the  parties, 
and  the  true  construction  which  should  be 
placed  upon  the  agreement.  Notwithstand- 
ing the  broad  general  language  used  in  the 
description  of  the  property  mortgaged,  it  in 
plain  that  the  mortgagor  was  to  have,  at 
least  until  default,  the  possession  and  enjoy- 
ment of  all  the  property,  whether  existine 
at  the  time  or  acquired  in  the  future,  and 
was  to  use  the  future  earnings  for  the  pur- 
pose of  conducting  the  business  for  which  the 
corporation  was  organized.  This  must  mean 
that  it  had  a  right  to  sell  and  transfer  the 
future  products  of  its  operations  as  its 
own,  free  and  clear  from  any  lien  of  the 
mortgagee.  The  intention  was  that  it  should 
purchase  materials  for  its  business^  em- 
ploy labor,  contract  debts,  and  discharge  all 
obligations  arising  therefrom  bv  the  use  of 
the  products  of  the  business  or  the  earnings 
of  the  plant. 

In  this  condition  of  things  the  corporation 
made  default  in  the  payment  of  the  interest 
coupons  due  on  the  1st  of  August,  1S93,  and, 
on  November  II  following,  the  plaintiff,  as 
substituted  trustee,  brought  an  action  to 
foreclose  the  mortgage,  and  a  receiver  was 
appointed  on  the  16Si  of  November  follow- 
ing, and  on  the  same  day,  and  .vt  tlie  iiixme 
time,  the  sequestz^tion  creditor  procured  the 
appointment  of  a  receiver  in  his  action.  The 
receiver  in  the  foreclosure  action  took  posses- 
sion of  the  gas  plant,  and  proceeded  to  oper- 
ate the  works,  and  to  make  and  sell  manu- 
factured gas  and  electricity.  At  that  time 
there  were  moneys  in  the  office  of  the  com- 
pany, and  to  its  credit  on  deposit  in  banks, 
and  due  to  it  on  open  accounts  for  gas  and 
electricity  manufactured  before,  and  it  owed 
various  debts  for  materials  which  it  hadpur- 
chased  in  conducting  its  business.  There 
came  to  the  hands  of  the  receiver  in  the  fore- 
closure action,  from  the  moneys  on  hand 
prior  to  the  commencement  of  the  action, 
and  from  the  earnii^s  of  the  corporation 
prior  to  that  date  and  after  the  execution  of 
the  mortgage,  in  the  form  of  open  accounts 
or  notes,  the  sum  of  over  $4,000,  which  the 
receiver  in  the  sequestration  action,  represent- 
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ing  general  creditors,  claims  should  be  paid 
to  him  for  distribution  among  such  creditors. 
In  other  words,  the  question  is  whether  the 
earnings  of  the  corporation  from  its  busi- 
ness, in  the  sale  of  its  products,  prior  to  the 
time  of  the  commencement  of  the  action  to 
foreclose  the  mortgage  and  the  date  of  the 
possession  by  the  receiver  in  that  action,  be- 
long in  equity  to  the  bondholders  or  to  the 
general  creditors.  The  special  term  held 
that  the  general  creditors  of  the  corporation 
had  the  prior  equite;ble  right  to  the  fund, 
but  the  orders  of  that  court  were  reversed  by 
the  appellate  division,  which  held  that  the 
fund  in  equity  belonged  to  the  receiver  ap- 
pointed in  the  foreclosure  action  for  the  ben- 
efit of  the  mortgage  bondholders.  An  appeal 
to  this  court  was  allowed,  and  the  following 
question  certified  for  its  opinion:  "Under 
and  by  virtue  of  the  operation  of  the  mort- 

fage  given  by  the  Saratoga  Gas  &  Electric 
light  Company,  has  the  mortgagee,  or  tbe 
receiver  appointed  in  the  foreclosure  action, 
an  equitable  lien,  prior  to  the  right  of  the  re- 
ceiver in  the  sequestration  action,  upon  the 
debts  and  accounts  due  to  the  corporation 
upon  sales  by  it  of  products  of  its  plant,  pro- 
duced after  the  giving  of  the  mortgage,  and 
before  the  appointment  of  either  receiver?*' 
The  right  of  the  mortgagor  to  deal  with 
these  pri^ucts  and  earnings  as  its  own  un- 
der the  stipulations  of  the  mortgage  has  al- 
ready been  noticed.  That  right,  it  seems  to 
me,  is  entirely  inconsistent  with  the  exist- 
ence of  any  lien  upon  future  products  or 
earnings  by  the  mortgagee.  The  latter  could 
not  have  a  lien  upon  such  earnings  or  prod- 
ucts while  the  mortgagor  was  permitted  to 
use  them  for  the  coMuct  of  its  business  and 
the  payment  of  its  current  debts.  We  think 
that  the  true  construction  of  the  instrument 
is  this :  Where  a  mortgage  by  a  corporation 
to  secure  the  payment  of  the  principal  and 
interest  of  its  bonds,  such  as  this  is,  is  made, 
although  in  terms  purporting  to  include  fu- 
ture earnings  and  products,  it  does  not,  as 
against  general  creditors,  operate  as  a  lien 
upon  such  earnings  until  actual  entry  and 
possession  under  the  mortgage  by  the  mort- 
gagee. This  results  from  the  stipulation  in 
the  instrument  that  until  default  the  mort- 
gagor shall  have  the  use  of  the  earnings  in 
the  conduct  of  its  business,  and  that  upon  de- 
fault the  mortgagee  may  go  into  possession, 
exercise  the  corporate  franchises,  and  ap- 
propriate the  earnings  to  the  payment  of  the 
debt  secured  by  the  mortgage.  The  right  of 
the  mortgagor  in  the  meantime  to  the  use  of 
the  earnings  amounts,  practically,  to  abso- 
lute ownership,  and  hence  the  mortgage  can- 
not operate  as  a  lien  upon  such  earnings,  to 
the  prejudice  of  the  general  creditors,  until 
actual  entry  and  possession  taken,  and  then 
only  upon  what  is  earned  after  that  time. 
The  lien  of  the  mortgage  upon  future  earn- 
ings is  consummated  as  against  other  credi- 
tors only  by  the  fact  of  the  possession  of  the 
property,  and  cannot  have  any  retroactive 
operation,  since  it  would  then  deprive  the 
unsecured  creditor  of  the  fund«  upon  the 
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faith  of  which  he  may  have  given  credit  to 
the  mortgagor  during  the  time  when  the  lat- 
ter was  permitted  to  deal  with  and  use  it  as 
his  own.  The  lien  upon  the  earnings  in  fa- 
vor of  the  bondholders  attaches  only  upon 
what  is  earned  after  the  time  when  the  lien 
is  perfected  by  entry  and  possession.  This 
is  the  construction  wiiich  has  been  g^ven  to 
corporate  mortgages,  expressed  in  substan- 
tially the  same  terms,  by  the  Supreme  Court 
of  the  United  States,  by  the  English  courts, 
and  by  the  highest  courts  of  many  of  our  sis- 
ter states,  inie  authorities  on  this  question 
are  quite  numerous,  and  when  examined  will 
be  found  to  sustain  the  proposition  that  I 
have  stated.  It  will  be  quite  sufficient  to  cite 
eome  of  the  cases,  without  enlarging  this 
opinion  by  any  quotations  from  the  discus- 
sions, since  the  decisions  speak  for  them- 
selves. Galveston,  H.  d  H.  R.  Co.  v.  Coto- 
drey,  11  Wall.  459,  20  L.  ed.  199;  Oilman  v. 
Illinois  d  M.  Teleg.  Co,  91  U.  S.  603,  23  L. 
ed.  405 ;  American  Bridge  Co.  v.  Heidelhach, 
94  U.  S.  798,  24  L.  ed.  144:  United  States 
Trust  Co.  V.  Wahask  Western  R.  Co.  150  U. 
S.  287,  307,  37  L.  ed.  1085,  1091 ;  Teal  v. 
Walker,  111  U.  S.  242,  28  L.  ed.  415;  Dow  v. 
Memphis  d  L.  R.  R.  Co.  124  U.  S.  652,  31  L. 
ed.  565 :  Sage  v.  Memphis  d  L.  R.  R.  Co.  125 
U.  S.  361,  31  L.  ed.  694;  Freedman's  Sav.  d 
T.  Co,  V.  Shepherd,  127  U.  S.  494,  32  L.  ed. 
163;  Ellis  v.  Boston,  H.  d  E.  R.  Co.  107 
Mass.  1 ;  Smith  v.  Eastern  R.  Co.  124  Mass. 
154 ;  Holmes  v.  Turner's  Falls  Co.  142  Mass. 
590;  Emerson  v.  European  d  N.  A.  R. 
Co.  67  Me.  387,  24  Am.  Rep.  39;  Missis- 
9ippi  Valley  d  W.  R.  Co.  v.  United  States 
Bmp.  Co.  81  111.  535;  De  Oraff  v.  Thompson, 
24  Minn.  452 ;  Qovemm^nt  Stock  d  O.  8.  In- 
vest, Co.  V.  Manila  R.  Co.  [1897]  A.  C.  81. 
I  have  not  been  able  to  find  any  case  in 
this  state,  and  we  are  referred  to  none,  where 
the  precise  question  now  under  con^idenation 
has  been  determined,  but  it  seems  to  me  the 
principle  which  controls  the  case  has  been  de- 
cided. In  Rochester  Distilling  Co.  v.  Rasey, 
142  N.  Y.  570,  there  was  a  controversy  be- 
tween the  plaintifif,  who  claimed  title  to  chat- 
tels under  a  sale  by  the  creditor  on  execu- 
tion^  and  the  defendant,  who' claimed  title  to 
the  same  chattels  under  a  chattel  mortgage, 
which,  in  terms,  covered  the  grass  growing 
apon  the  premises  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  also  the  products 
of  the  farm  thereafter  to  be  produced.  The 
question  in  that  case  was  whether  the  farm 
products  not' existing  at  the  time  of  the  ex- 
ecution of  the  mortgage,  but  coming  into  ex- 
istence thereafter  by  the  ordinary  operations 
of  farming,  were  covered  by  the  lien  of  the 
mortgage  as  against  the  execution  creditor, 
and  it  was  held  that  they  were  not.  The  only 
difference  between  that  case  and  the  one  at 
1>ar  is  that  here  the  fund  in  controversy  was 
realized  from  the  collection  of  accounts  ac- 
cruing to  the  moortgagor  from  earnings  sub- 
sequent to  the  mortgage  and  before  the  ap- 
S ointment  of  either  receiver.  I  can  see  no 
istinction  in  principle,  so  far  as  concerns 
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the  question  of  equitable  priority  of  lien,  be- 
tween the  future  earnings  of  a  corporation 
and  the  future  products  of  a  farm,  when  both 
are  described  as  covered  by  the  lien  of  a 
mortgage.  There  are  numerous  cases  to  be 
foimd  in  the  books  where  the  controversy  in 
regard  to  the  lien  of  a  mortgage  like  the  one 
now  under  consideration  was  between  the 
parties  to  the  instrument.  These  cases  are 
scarcely  applicable  to  the  question  involved 
in  this  appeal,  which  is  one  between  the  gen- 
eral creditors  and  the  mortgage  bondhold- 
ers. Most  of  them  are  reviewed  in  the  opin- 
ion of  Judge  Gray  in  the  case  last  cited,  and 
it  is  there  shown  that  their  authority  is  lim- 
ited to  controversies  between  the  parties  to 
the  mortgage.  Argall  v.  Pitts,  78  N.  Y.  239, 
and  Frank  v.  New  York,  L.  E.  d  W.  R.  Co, 
122  N.  Y.  197,  are  cases  that  bear  somewhat 
on  the  questions  now  under  considenation, 
though,  perhaps,  not  directly.  In  this  case^ 
it  seems  to  me  that  the  sequestration  credi- 
tor occupies  the  position  of  a  plaintiff  in  a 
creditor's  bill.  If  the  receiver  who  repre- 
sents the  mortgage  bondholders  has  the  prior 
right  to  the  fund  in  question,  as  the  learned 
court  below  held,  the  practical  operation  and 
effect  of  the  principle  should  not  be  over- 
looked. The  foreclosure  of  a  corporate  mort- 
gage does  not  necessarily  mean  a  sale  of  the 
property  in  the  ordinary  sense.  It  simply 
means  a  reorganization  conducted  by  or  in 
behalf  of  the  bondholders.  Sometimes,  but 
not  often,  the  shareholders  may  be  consulted, 
but  it  is  rarely  that  a  general  creditor  has 
any  voice  in  the  matter.  The  property  mort- 
gaged is  generally  of  such  a  character,  and 
the  debt  of  such  magnitude,  that  a  public 
sale  in  the  ordinary  sense  is  seldom  practi- 
cable. Whatever  may  be  the  real  vsilue  of 
the  property  sold  upon  the  foreclosure,  there 
generally  is,  and  may  always  be,  a  defi- 
ciency. If  the  receiver  under  the  mortgage 
can  go  back  of  his  appointment  wad  ap- 
propriate earninf^s  of  tne  corporation  ac- 
cruing before  his  appointment  and  after 
the  execution  of  the  mortgage,  in  almost 
every  case  the  only  fund  upon  which  the 
general  creditor  can  rely  for  the  payment  of 
his  debt  may  be  absorbed  by  the  bond-hold- 
ers, and  this,  too,  although  the  receiver  may 
have  taken  possession  of  or  received  the  ben- 
efit of  property  furnished  at  his  expense,  and 
on  the  faith  of  the  current  earnings.  We 
think  that  justice  and  equity  are  best  pro- 
moted by  limiting  the  right  or  lien  of  the 
bondholders  to  such  earnings  only  as  shall 
accrue  after  the  mortgage  trustee  or  the  re- 
ceiver shall  have  actually  taken  possession. 
The  earnings  prior  to  that  time  should  in 
equity  be  awaraed  to  the  general  creditor. 

For  these  reasons  we  think  that  the  orders 
appealed  from  should  he  reversed,  and  those 
of  the  special  term  affirmed,  with  costs,  and 
that  the  question  certified  should  be  an- 
swered in  the  negative. 

All  concur. 
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Ee  William  W.  TAYLOR. 

(7  8.  D.  382.) 

^Where  a  court  lias  Jurisdiction  of  tlie 
pemon  and  the  offense,  the  imposition 
of  a  sentence  in  excess  of  wbat  the  law  per- 
mits does  not  render  the  legal  or  authorised 
portion  of  the  sentence  Toid,  but  only  leaves 
such  portion  of  the  sentence  in  excess  open 
to  question  and  attack. 

(Aagust  80,  1805.) 

APPLICATION  for  a  writ  of  Kabeas  cor- 
pus to  obtain  petitioner's  releaae  from 
the  custody  of  the  sheriff  of  Hughee  County 
to  which  he  had  been  conunitted  under  a 
sentence  in  punishment  for  embezzlement  of 
which  he  has  been  convicted.  DeMed. 
The  facta  are  stated  in  the  opinion. 

^Headnote  by  Cobson,  P.  J. 

Note. — Effect  of  ewoesaive  Bentenoe. 

I.  Introduction. 
II.  General  rule. 

a.  In  state  courts. 

b.  In  United  Btatee  courts. 

III.  Effect  of  application  for  habeas  corpus. 

a.  Sentence  void,  prisoner  discKarged. 

b.  Discharged,  proper  sentence  served. 

c.  Discharge  refused  on  Tiabeas  corpus. 

d.  Discharge  refused  until  legal  sentence 

served. 

e.  Sentence  corrected  or  modified  and  af- 

firmed. 

t.  Sentence  ordered  modified,  and  case 
remanded. 

g.  Proper  sentence  imposed,  and  prisoner 
remanded. 

h.  Execution  stayed,  bail  for  future  ap- 
pearance. 

I.  Remanded  and  record  corrected. 
IV.  Effect  on  appeal,  or  on  writ  of  error. 

a.  In  general. 

b.  Sentence  reversed,  prisoner  discharged, 
e.  Prisoner    discharged,    legal    sentence 

served. 

d.  Judgment   reversed   in   part   and  af- 

firmed in  part. 

e.  Sentetice   corrected  or  modified,  and 

judgment  affirmed. 

t.  Judgment  ordered  modified,  and  case 
remanded. 

g.  Judgment  reversed,  and  case  re- 
manded. 

h.  Judgment  reversed,  and  n^w  sentence 
imposed. 

1.  Judgment  reversed,  and  new  trial 
granted. 

y  Execution  stayed,  bail  for  future  ap- 
pearance. 

k.  Discharged  upon  suing  out  icrit  of  er- 
ror. 
V.  On  certiorari. 

a.  Discharge  refused. 

b.  Judgment     reversed,     and     ease    re- 

manded. 

c.  Prisoner  discharged. 
TI.  English  decisions. 

This  note  Is  confined  to  the  consideration  of 
the  effect  of  a  sentence  which  is  excessive  in 
that  it  exceeds  the  maximum  punishment  al- 
lowed by  the  law  for  the  particular  crime. 

The  question  of  cruel  and  unusual  punish- 
ment considei'ed  in  relation  to  the  constltutlon- 
45  L.  R.  A. 


Messrs,  Hormer  A  Stewart,  for  peti- 
tioner : 

If  9  6698  applies  to  the  offense  set  out  id 
tho  indictment,  then  the  maximum  penalty 
to  be  inflicted  by  the  court  under  a  convic- 
tion under  that  statute  is  two  years'  im- 
prisonment and  $1^000  fine. 

Then  the  court  has  exceeded  the  limit  of 
its  jurisdiction  in  sentencing  the  defendant 
Taylor  to  five  years'  imprisonment. 

Wlien  the  legislature  passes  a  law  defining 
a  particular  offenee  and  providing  the  pun- 
ishment therefor,  it  controls  and  governs 
an  offense  of  that  kind  in  preferenoe  to  a 
general  8>tatnte  defining  an  entire  class  or 
species  of  crime. 

Felt  V.  Felt,  19  Wis.  193;  State,  Lutfring, 
V.  Ooetze,  22  Wis.  363 ;  Potter's  Dwarr.  Stat. 
p.  273;  Sutherland,  Stat.  Constr.  §§  157-159; 
Com.y. Huntley, 15Q  Mass.239,15  LuR.A.839. 

al    provisions    is    considered    in    note  to  8tate» 
Garvey,  v.  Whitaker  (La.)  35  L.  R.  A.  561. 

The  correction  of  a  verdict  in  criminal  cases 
forms  the  note  to  Grant  v.  State  (Fla.)  23  L. 
R.  A.  723. 

I.  Introduction, 

The  doctrine  laid  down  In  the  principal  case 
Is  In  keeping  with  the  weight  of  authority  upon 
tftils  question.  As  therein  stated  the  majority 
of  the  decisions  shows  that,  in  cases  wherein  the 
court  has  full  Jurisdiction  of  the  person  and 
subject-matter  of  the  offense,  a  sentence  which 
exceeds  In  extent  or  time  that  which  Is  author- 
ized by  law  is  not  absolutely  void  so  that  the 
prisoner  will  be  entitled  to  his  discharge  upon 
habeas  corpus,  but  is  valid  so  far  as  It  is  In 
keeping  with  the  sentence  preacribed  by  the 
statute,  and  void  only  as  to  the  excess,  and  will 
be  modified  or  amended  ao  as  to  conform  to 
the  requirements  of  the  law.  In  such  cases  the 
sentence  Imposed  is  looked  upon  as  merely  er- 
roneous and  reviewable  upon  writ  of  error. 

This  theory  is  clearly  demonstrated  by  moat 
of  the  cases  cited  below. 

And  it  has  been  expressly  declared  to  be  the 
settled  law  In  New  York  state.  People,  Train- 
or,  V.  Baker,  89  N.  Y.  460,  467 ;  People.  Woolf, 
V.  Jacobs,  66  N.  T.  8;  Re  Sweatman,  1  Cow. 
144. 

Notwithstanding  the  flood  of  authorities 
upholding  the  above  rule,  some  of  the 
courts  have  squarely  and  distinctly  held 
that  a  sentence  that  exceeds  in  Its  extent 
the  punishment  prescribed  by  law  for  the  of- 
fense In  question  is  absolutely  void,  and  that  the 
prisoner  Is  entitled  to  his  discharge  on  habeaa 
corpus.  This  doctrine  will  be  found  expressed 
in  Eg  parte  Page,  49  Mo.  291 ;  £x  parte  Cox 
(Idaho)  32  Pac.  197 ;  Miller  v.  Snyder,  6  Ind.  1. 

There  would  seem  to  be  some  little  difference 
in  tho  coarse  adopted  by  the  courts  of  the 
various  states  in  eases  holding  the  sentence  er- 
roneous and  not  absolutely  void  upon  proceed- 
ings by  way  of  writ  of  error. 

In  some  caaes  the  courts  have  corrected  and 
afiirmed  the  sentence.  In  other  cases  they 
have  ordered  the  Judgment  to  be  modified,  and 
remanded  the  case.  In  some  states  the  court 
has  reversed  the  sentence  and  remanded  the 
case,  and  In  others  the  courts  have  reversed  the 
Judgment  and  Imposed  a  new  sentence.  There 
are  also  cases  In  which  the  court  has  simply 
reversed    the   sentence,    and   others   where  the 
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When  a  court  in  senrtencing  a  prisoner  ex- 
ceeds the  limit  of  its  jurisSction,  and  im- 
poses a  greater  penalty  upon  the  prisoner 
than  it  is  authorized  to  do  in  the  particular 
case  before  it,  a  writ  of  habeas  corpus  will 
lie  in  behalf  of  the  prisoner. 

If  thcbe  facts  appear  the  prisoner  is  enti- 
tled to  his  absolute  discharge. 

Bkiek,  Judgm.  9  258;  Brown,  Juriedic: 
lion  of  Oourta,  $  101;  Church,  Habeais 
Corpus,  I  368;  Re  Lackey,  6  S.  D.  526; 
!U  Bonner,  151  U.  S.  242,  38  L.  ed. 
149;  Ex  parte  Lange,  18  Wall.  176,  21 
L  ed.  879;  Ex  parte  Rowland,  104  U.  S. 
ril2.  26  L.  ed.  864;  Sielaen,  Petitioner,  131 
U.  S.  182,  33  L.  ed.  120;  Re  Mills,  135  U. 
S.  268,  34  L.  ed.  109;  Ex  parte  Virginia,  100 
U.  S.  341.  25  L.  ed.  676;  Ex  parte  Siehold, 
100  U.  S.  374.  25  L.  ed.  718;  Elliott  v.  Peir- 
^.  1  Pet.  328^  7  L.  ed.  164;  Re  Bnow,  120 
r.  S.  274,  30  L.  ed.  658. 

Wisconsin  has  a  statute  that  the  prisoner 
eannot  be  discharged  on  habeas  corpus  until 


the  time  during  which  he  might  legally  be 
detained  h^ss  expired.  This  explains  the  po- 
sition wMch  the  supreme  court  of  that  state 
talces  in  the  case  of  Re  Oraham,  74  Wis. 
450. 

In  New  York  the  statutory  provision  is 
that  ''the  court  or  judge  must  forthwith 
make  a  final  order  to  remand  the  prisoner  if 
it  appears  that  he  is  detaimed  in  custody  for 
either  of  the  following  causes,  and  that  the 
time  for  which  he  may  legally  be  so  detained 
has  not  expired. 

It  is  upon  that  statute  that  the  case  of 
People,  Trainor,  v.  Baker,  89  N.  Y.  460, 
rests,  and  People,  Tweed,  v.  Liacomh,  60  N. 
Y.  559.  19  Am.  Rep.  211,  waa  decided. 

A  judgment  or  sentence  which  exceeds  the 
limit  of  the  jurisdiction  of  the  court  to  pro- 
nounce it  is  not  voidable  or  irregular  merely, 
but  absolutely  void. 

Com.,  Davis,  v.  Lecky,  1  Watts,  66,  26  Am. 
Dec.  40;  People,  Stokes,  v.  Riseley,  38  Hun, 
280;    People  v.   Carter,   48   Hun,    165;    Ex 


amteooe  has  been  reversed  and  a  new  trial 
granted.  The  practice  in  some  courts  has  been 
to  reverse  the  sentence  with  Instructions  to  the 
eoart  below.  The  proper  sentence  has  been  im- 
posed and  the  prisoner  remanded  by  the  courtSt 
In  other  cases.  Execution  has  been  stayed  up- 
on the  prisoner  siving  ball  for  his  future  ap- 
pearance In  a  few  Instances.  The  prisoner  has 
also  been  remanded  and  the  record  corrected  In 
aome  cases,  and  In  one  instance  the  prisoner 
was  discharged  upon  suing  out  a  writ  of  error. 

In  some  cases  the  courts  have  held  that  In 
Imposing  the  excessive  sentence  the  court  has 
exceeded  its  Jarisdlctlon,  and  upon  this  ground 
has  ordered  him  to  be  discharged  upon  habeas 
corpus.  These  cases  will  he  found  treated  of 
and  collected  infra.  III. 

In  many  cases  the  prisoner  has  been  released 
rrosD  custody  upon  habeas  corpus  where  the 
coort  Imposing  the  sentence  had  really  no  power 
or  Jarisdlotion  to  commit.  These  cases  are  not 
aqnarely  tboee  In  which  the  sentence  exceeds 
the  maximum  punishment,  and  are  therefore  not 
iritbin  the  scope  of  this  note. 

If  the  plaintiff  has  appealed  from  the  judg- 
ment of  a  magistrate  upon  the  ground  of  ao 
exoesRlve  fine,  he  cannot  subsequently  move  by 
way  of  motion  to  arrest  the  Judgment.  State 
V.  TlbbettB,  86  Me.  189,  190. 

11.  Oeneral  rule, 

a  In  state  courts. 

It  Is  a  rule  generally  admitted,  that  the  Judg- 
ment must  be  such,  and  only  such,  as  the  law 
authorixes.  and  that  no  court  can  give  a  Judg- 
ment valid  for  any  purpose  not  authorized  by 
law.  People.  Tweed,  v.  LIscomb,  60  N.  Y.  539, 
19  Am.  Rep.  211.  233,  234  ;  State  v.  Norwood, 
93  S.  C.  678. 

And  If  the  piuilshment  Is  specifically  de- 
acrlbed  by  the  statute  defining  the  offense,  all 
other  degrees  of  punishment  than  such  as  are 
there  prescribed  are  excluded  and  unauthor- 
ized.   Ilaney  v.  State,  5  Wis.  529,  533. 

In  People  v.  Harrington,  75  Mich.  112,  It  is 
aald  that  the  settled  law  of  that  state  is  that 
for  a  conviction  at  the  circuit  of  a  crime  with- 
in the  Jurisdiction  of  a  Justice  no  greater  pun- 
iahment  can  be  given  than  can  be  imposed  by 
a  justice. 

The  court  may  reduce  or  lower  In  extent  or 
degree  any  sentence  bo  as  to  make  it  conformable 
to  law.  where  a  mistake  or  error  is  shown  to 
45  L.  R.  A. 


exist  In  it.  It  may  change  the  form  of  the 
judgment,  or  give  a  new  form  to  It,  so  as  to 
bring  It  within  the  Jurisdictional  scope  of  a 
legal  conviction.  Territory  v.  Conrad,  1  Dak. 
348,  355. 

And  if  there  is  an  abuse  of  discretion  by  the 
infliction  of  a  cruel  punishment,  the  court  has 
power  to  set  it  aside.  Cornel  ison  v.  Com.  84 
Ky.  588. 

It  has  been  stated  that  if  a  Jury  render  a 
verdict  so  excessive  as  to  contravene  the  inhi- 
bition of  the  Constitution,  the  wrong  or  vice 
done  lies  In  the  verdict  and  not  In  the  statute 
under  which  the  penalty  Is  inflicted,  and  if 
a  Jury  impose  such  a  fine  it  is  the  province  ol 
the  court,  and  Its  duty,  to  set  the  verdict  aside. 
Southern  Exp.  Co.  v.  Com.,  Walker,  92  Va  59, 
67,  41  L.  R.  A.  436. 

So,  if  the  penalty  defined  by  a  municipal 
ordinance  Is  within  the  limits  prescribed  thereby 
the  city  authorities  can  neither  extend  nor  di- 
minish such  sentence.  State  v.  Bonell,  42  La. 
Ann.  1110,  10  L.  R.  A.  00. 

In  Southern  Exp.  Co.  v.  Com.,  Walker,  92  Va 
59,  67,  41  L.  R.  A.  486,  it  Is  said  that  the  ques- 
tion of  an  excessive  fine  is  a  Judicial  one,  and 
does  not  affect  the  validity  of  a  statute  impos- 
ing it,  and  when,  if  ever,  sach  fine  Is  lmi>osed 
by  a  Jury,  the  correcting  hand  of  the  court  will 
annul  It  in  accordance  with  the  letter  and 
spirit  of  the  bill  of  rights. 

When  there  is  no  power  to  impose  either  im- 
prisonment or  hard  labor,  or  when  the  punish- 
ment the  statute  authorizes  cannot  be  carried 
into  effect  by  reason  of  the  failure  of  the  prop- 
er authorities  to  make  the  necessary  orders,  or 
to  provide  the  necessary  machinery  for  its  en- 
forcement, then  resti'aint  may,  and  sometimes 
does,  become  unlawful,  and  the  prisoner  will  be 
discharged.  Harrington  v.  State,  87  Ala.  1 ; 
Ew  parte  McKivett,  55  Ala  236 ;  State.  Marlon 
County,  V.  Metcalfe,  75  Ala.  42 ;  Ejd  parte 
Crews,  78  Ala.  457 ;  Ej  parte  Buckalew,  84  Ala. 
460. 

The  want  of  power  in  the  court  to  Impose  the 
sentence  does  not,  however,  always  entitle  the 
prisoner  to  his  discharge,  as  Is  shown  by  the 
cases  cited  in  the  subsequent  parts  of  this  an- 
notation, which  draw  a  line  between  void  and 
voidable  Judgments. 

In  Ex  parte  Cox  (Idaho)  82  Pac.  197,  a  dis- 
tinction Is  clearly  drawn  between  a  sentence 
which  is  voidable  only,  and  one  which  is  abso- 
lutely void,  and  the  court  points  out  that  in  the 
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parte  Cox  (Idaho)  32  Pac.  197;  Idaho  Rev. 
Stat.  §§  8353,  8354;  Ew  parte  Page,  49  Mo. 
291;  People,  Tweed,  v.  Liacomh,  60  N.  Y. 
559,  19  Am.  Rep.  211;  Ew  parte  Bemert,  62 
Cal.  524;  Feeletf'a  Case,  12  Cush.  598;  Re 
Long.  87  Ala.  46;  Ew  parte  Reynolds,  87 
Ala.  i38;  Ew  parte  McQreto,  40  Tex.  472;  Re 
Stewart,  16  Neb.  193;  Ew  parte  Tuicher,  69 
Iowa,  393;  Re  Dill,  32  Kan.  668,  49  Am. 
Rep.  505 ;  Re  Monroe,  46  Fed.  Rep.  53. 

The  judgment  is  not  Beverable  so  that 
the  good  pari  could  be  separated  from  the 
bad. 

Ew  parte  Kelly,  65  Gal.  154;  Ew  parte 
Sylvester,  81  Cal.  199. 

A  judgment  may  be  collaterally  im- 
peached by  habeas  corpus  or  otherwise  when 
void  by  reason  of  the  court  not  having  ju- 
risdiction to  render  the  particular  judgment. 

12  Am.  &  Eng.  Enc.  Law,  p.  247,  note  1; 
19  Cent.  L.  J.  102;  Lefforge  v.  State,  129 
Ind.  551;  Soamster  v.  Blackstock,  83  Va. 
233. 


Messrs.  Coe  I.  Grawford,  Atty.  Gen., 
and  John  A.  Holmes,  for  the  State: 

If  the  court  had  jurisdiction,  and  the  ocHn- 
mitment  is  in  proper  form,  a  party  commit- 
ted for  ooiutempt  cannot  be  discharged. 

People,  Mitchell,  v.  Sheriff  of  New  York, 
29  Barb.  G22. 

Error  committed  by  a  criminal  court  hav- 
ing jurisdiction  of  the  offense  and  of  the  per- 
son cannot  be  remedied  by  habeas  corpus. 

Re  Cavanagh,  10  How.  Pr.  27. 

An  error  in  the  sentence  of  a  criminal 
court,  as  to  the  place  of  imprisonment,  cannot 
be  reviewed  on  habeas  corpus;  the  criminal 
court  having  jurisdiction  to  determine  t^e 
question  before  it. 

People,  Rice,  v.  Keeper  of  Penitentiary,  37 
How.  Pr.  494. 

Where  a  writ  of  habeas  corpus  is  directed 
to  a  public  officer  who  returns  that  he  holds 
the  relator  by  l^al  process,  if  such  procesB 
be  sufficient  on  its  face  to  protect  the  mag- 
istrate by  whom  it  was  issued*  the  court  can- 


former  case  the  prisoner  sbonld  be  remanded, 
while  In  the  latter  he  should  be  set  at  liberty. 

A  sentence  Is  legal  so  far  as  it  is  within  the 
provisions  of  law  and  the  Jurisdiction  of  the 
court  over  the  person  and  offense,  and  only  void 
as  to  the  excess  when  such  excess  is  separable 
and  may  be  dealt  with  without  disturbing  the 
valid  portion  of  the  sentence.  State,  Dudous- 
sat,  V.  Klock,  48  La.  Ann.  67.  72.  To  the  same 
effect,  Ex  parte  Mooney,  20  W.  Va.  36,  53  Am. 
Bep.  59 ;  Brooks  v.  Com.  4  Leigh,  669 ;  Murray 
V.  Com.  5  Leigh,  720,  724 :  Hall  v.  Com.  6  Leigh, 
615,  618.  29  Am.  Dee.  230:  People,  Tweed,  v. 
Llscomb.  60  N.  Y.  560,  19  Am.  Rep.  211; 
Feeley's  Case,  12  Cush.  698 ;  Ev  parte  Shaw,  7 
Ohio  St.  81,  70  Am.  Dec  55:  People  v.  Mark- 
ham,  7  Cal.  208 ;  People,  Tralnor,  v.  Baker,  89 
N.  Y.  467 :  Sennott's  Case,  146  Mass.  489,  403 ; 
People,  Woolf,  v.  Jacobs,  66  N.  Y.  8 ;  Blgelow 
V.  Forrest,  9  Wall.  839,  19  L.  ed.  696  ;  Ba  parte 
Bond,  0  S.  C.  N.  S.  80.  30  Am.  Rep.  20;  Ba 
parte  Lange,  18  Wall.  163,  21  L.  ed.  872 ;  State, 
Hull,  V.  Wolfer,  68  Minn.  465,  466. 

b.  In  United  States  courts. 

In  the  case  of  United  States  v.  Pridgeon,  163 
V.  S.  48,  62,  38  L.  ed.  631,  637,  the  court 
stated  the  rule  to  be  that  a  sentence  is  legal  so 
far  as  It  is  within  the  provisions  of  law  and 
the  jurisdiction  of  the  court  over  the  person  and 
offense,  and  only  void  as  to  the  excess  when 
such  excess  Is  separable,  and  may  be  dealt  with 
without  disturbing  the  valid  portion  of  the  sen- 
tence. This  statement  of  the  law  overrules  the 
doctrine  laid  down  by  the  court  below  in  that 
case. 

The  ruling  of  the  court  below  followed  that  ex- 
pressed by  the  court  in  the  case  of  Harman  v. 
United  States.  50  Fed.  Rep.  921,  922,  wherein 
the  court  stated  that  in  the  courts  of  the 
United  States  the  rule  was  that  a  Judgment  In 
a  criminal  case  must  conform  strictly  to  the 
statute,  and  that  any  variation  from  Its  provi- 
sion. Id  either  character  or  extent  of  the  punish- 
ment Inflicted,  rendered  the  Judgment  absolutely 
▼old;  and  further,  that  although  a  different  rule 
prevailed  in  some  of  the  states,  yet  the  rule  pre- 
vailing in  a  state,  whether  by  statute  or 
judicial  decision,  had  no  force  in  the  Federal 
courts  administering  criminal  Justice  under 
the  Constitution  and  laws  of  the  United  States, 
And  that  in  those  courts  the  doctrine  of  the 
fiupreme  Court  of  the  United  States  was  a  par- 
amount authority. 
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In  the  case  of  Harman  v.  United  States,  how- 
ever, the  question  was  not  one  of  the  Infliction 
of  an  excessive  sentence  but  a  case  in  which  the 
court  had  neglected  to  inflict  a  sentence  of  hard 
labor  as  required  by  $  3893,  U.  S.  Rev.  Stat., 
upon  a  conviction  of  mailing  an  obscene  paper. 

In  the  above  case,  the  court  relied  upon  sever- 
al authorities  which  are  set  forth  and  discussed 
later  in  this  note,  as  upholding  the  doctrine 
therein  set  forth,  to  the  effect  that  the  judg- 
ment is  absolutely  void. 

Among  these  cases  is  the  case  of  Be  Mills, 
136  U.  S.  263.  271,  84  L.  ed.  107,  110,  in  which 
the  court  discharged  the  prisoner  on  habeas 
corpus,  holding  that  because  the  sentence  was 
entirely  void,  and  not  merely  erroneous,  the 
court  below  had  no  Jurisdicticm  to  pass  it. 

Another  case  relied  upon  in  Harman  v. 
United  States  is  Re  Orabam,  138  U.  S.  461, 
462,  Graham  v.  Weeks,  34  L.  ed.  1061.  1052, 
in  which  the  discharge  of  the  prisoner 
upon  habeas  corpus*  was  refused,  as  the  sentence 
was  not  absolutely  void  but  erroneous,  the  Wis- 
consin statute  making  special  provisions  for  the 
correction  of  an  excessive  sentence  by  apiMsal, 
and  denying  the  right  to  proceed  by  way  of 
habeas  corpus.  In  this  case,  however,  Mr. 
Justice  Field  distinctly  says  that  it  is  undoubt- 
edly the  general  rule  that  a  Judgment  rendered 
by  a  court  in  a  criminal  case  must  conform 
strictly  to  the  statute,  and  that  any  variation 
from  Its  provisions,  in  either  character  or 
the  extent  of  punishment  Inflicted,  renders  the 
Judgment  absolutely  void.  But  as  the  case  was 
held  to  be  governed  by  the  law  of  the  state  that 
statement  may  be  deemed  a  dictum,  and  is  cer- 
tainly overruled  by  the  case  of  United  States  v. 
Pridgeon,  163  U.  S.  48,  62,  38  L.  ed.  631,  637. 

The  court  In  the  Harman  Case  also  cites  Ba 
parte  Lange,  18  Wall.  163,  176,  21  L.  ed.  872, 
870,  in  which  Mr.  Justice  Miller  says  that  a 
Judgment  rendered  without  power  or  authority, 
or  one  rendered  in  excess  of  the  authority  of  the 
court,  is  void ;  but  he  was  discussing  Judgments 
that  are  void  in  toto,  and  not  speaking  of  those 
which  are  merely  excessive,  or  in  some  other 
way  differ  from  the  provisions  that  sliould  be 
Imposed. 

In  Ea  parte  Karstendlck,  93  U.  S.  396,  403, 
23  L.  ed.  889,  891,  the  court  showed  that  upon 
a  void  commitment  the  prisoner  would  be  dis- 
charged upon  habeas  corpus :  but  in  that  case 
the  court  refused  to  discharge  the  prisoner,  as 
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not  go  into  the  evidence  on  which  it  was 
founded. 

Beiinac  y.  People,  4  Barb.  31.  See  also 
Ex  parte  Milhttrn,  9  Pet.  704,  9  L.  ed.  281 ; 
Ex  parte  Clavoson  (Utah)  5  Pac.  74. 

In  case  of  excessive  sentence  the  only  rem- 
edy is  by  writ  of  error.  If  the  sentence  in 
any  case  is  found  to  be  excessive,  the  su- 
preme court  may  modify  it  upon  writ  of  er- 
ror. • 

Territory  v.  Conrad,  1  Dak.  355;  Hussy 
V.  People,  47  Barb.  503;  O'Leary  v.  People, 
17  Ilow.  Pr.  316;  People  v.  Vanard,  6  Gal. 
562;  People  v.  Wilson,  9  Cal.  2C0;  People  v. 
Murat,  45  Oal.  281;  Ex  parte  Hartman,  44 
Cal.  35;  Ex  parte  Max,  44  CaJ.  579;  Ex 
parte  McLaughlin,  41  Cal.  220,  10  Am.  Rep. 
272;  WHght  v.  State,  5  Ind.  290,  61  Am. 
Dec.  90;  Ex  parte  McCullough,  35  Cal.  100; 
People,  Mitchell,  v.  Sheriff  of  New  York,  7 
Abb.  Pr.  90;  People  v.  Cassels,  5  Hill,  167; 
Ex  parte  Oihson,Zl  Cal.  619,91  Am.  Dec.  546. 

Jurisdiction  of  the  "matter"  or  "subject- 


matter"  in  a  criminal  case  means  the  of- 
fense. 

Ex  parte  Oibson,  31  Cal.  619,  91  Am. 
Dec.  546. 

Embezzlement  was  the  subject-matter  of 
the  offense,  and  the  court  had  jurisdiction 
over  that  offense.  Hunt  v.  Hunt,  72  N.  Y. 
229,  28  Am.  Rep.  129:  Sweet  v.  Merry,  109 
N.  Y.  94;  Ayers  v.  Russell,  50  Hun,  298; 
Jacobson  v.  Miller,  41  Mich.  93. 

If  this  judgment  and  sentence  is  excessive 
it  is  the  excess  only  that  is  void.  The  judg- 
ment still  remains  valid,  to  the  extent  au- 
thorized by  law. 

Brown,  Jurisdiction  of  Courts,  9  106, 
pp.  288,  289;  Ke  Sweatman,  1  Cow.  144; 
People,  Tweedy  v.  Liscomh,  60  N.  Y.  559, 
19  Am.  Rep.  211;  People,  Woolf,  y.  Jacobs, 
06  N.  Y.  8 ;  People,  Trainer,  v.  Baker,  89  N. 
Y.  401;  Shepherd  v.  People,  25  N.  Y.  406; 
Itatzky  V.  People,  29  N.  Y.  125;  McKee  v. 
People,  32  N.  Y.  239;  People,  Devoe,  v. 
Kelly,  97  N.  Y.  212;  Ex  parte  Bigelow,  113 


the  commitment  to  the  penitentiary  in  another 
estate  was  within  the  power  of  the  court. 

And  Re  Johnson,  46  Fed.  Rep.  477»  481,  is 
also  relied  upon  as  sustaining  the  same  doc- 
trine. In  this  case  the  court  exceeded  its  au- 
thorltj,  and  the  prisoner  was  discharged  on 
habeas  corpus. 

But  in  the  case  of  United  States  v.  Prldgeon, 
153  U.  S.  48,  62.  38  L.  ed.  631,  637,  without 
reviewing  all  the  authorities  or  attempting  to 
reconcile  them,  the  court  stated  that  they  all 
conceded  that  neither  irregularities  nor  error, 
so  far  as  they  were  within  the  Jurisdiction  of 
the  court,  could  be  inquired  into  upon  habeas 
corpus,  although  they  differed  widely  as  to  what 
constituted  error,  and  what  should  be  regarded 
as  rendering  the  judgment  or  proceedings  void. 
Bat  this  case  distinctly  lays  down  the  rule 
stated  at  the  beginning  of  this  subdivision, 
holding  that  a  sentence  may  be  enforceable  in 
part  though  invalid  in  another  part. 

And  so,  in  Re  Swan,  150  U.  S.  637,  653,  37 
L.  ed.  1207,  1211,  relied  upon  by  the  court  in 
the  Pridgeon  Case,  the  court  also  refused  to  dis- 
charge the  prisoner  upon  habeas  corpus  until  he 
had  served  so  much  of  the  sentence  as  was  le- 
gally Imposed  u^ion  him,  and  held  that  it  was 
only  the  excessive  part  of  the  sentence  that  was 
void,  and  that  this  did  not  affect  the  whole  sen- 
tence or  such  part  as  the  court  had  power  to 
Impose. 

III.  Effect  of  application  for  habeas  corpus. 

a.  Benienoe  void,  prisoner  discharged. 

In  some  cases  the  sentence  has  been  declared 
absolutely  void,  and  the  prisoner  has  been  dis- 
charged from  custody  upon  habeas  corpus. 

In  Re  Johnson,  46  Fed.  Rep.  477,  481,  It  was 
contended  that  if  the  court  found  that  the  sen- 
tence was  erroneous  the  prisoner  might  be  held 
for  a  new  sentence  in  the  district  court,  but  the 
court  held  that  an  erroneous  sentence,  after  it 
has  been  partly  executed,  cannot  be  revised  and 
a  new  sentence  Imposed,  even  at  the  same  term 
of  court,  and  relied  upon  Ex  parte  Lange,  18 
Wall.  168,  21  L.  ed.  872.  In  this  case  the  court 
discharged  the  prisoner  upon  habeas  corpus,  on 
the  ground  that  the  court  exceeded  its  author- 
ity tai  sentencing  him  to  simple  imprisonment 
when  the  sentence  should  have  been  to  hard  la- 
bor. This  decision  seems  to  be  overruled  by 
United  States  v.  Pridgeon,  infra.  III.  c. 

In  Klrby  v.  Slate,  62  Ala.  53,  57,  the  appli- 
cant for  a  writ  of  mandamus,  convicted  of  lar- 
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ceny  of  merchandise,  was  found  guilty  of  petit 
larceny  and  fined  $500.  and  in  default  of  pay- 
ment was  sentenced  to  hard  labor  for  the 
county  under  directions  of  the  county  commis- 
sioner, for  the  period  of  one  hundred  and  forty 
days  in  satisfaction  of  the  fine,  and  for  an  ad- 
ditional period  of  five  hundred  and  forty  days 
at  fifteen  cents  per  day  In  satisfaction  of  the 
costs  of  the  suit,  and  also  In  satisfaction  of  the 
value  of  the  goods  stolen.  The  applicant  was 
discharged  as  the  sentence  was  illegal  and  not 
warranted.  In  that  case  it  was  expressly 
shown  that  the  commissioners  had  not  estab- 
lished any  system  of  hard  labor,  and  the  court 
expressly  pointed  out  that  he  could  not  be  in- 
definitely held  by  the  sheriff  until  such  time  as 
the  commissioners  had  established  a  system  of 
hard  labor,  and  that  imprisonment  In  jail 
could  not  be  substituted  for  the  same. 

In  Ex  parte  Montgomery,  79  Ala.  275,  the 
city  council  by  writ  of  certiorari  petitioned  to 
review  the  proceedings  of  the  judge  of  the  pro- 
bate court  in  discharging  the  prisoner  from  the 
custody  of  the  municipal  authorities  on  habeas 
corpus.  The  prisoner  had  been  convicted  of 
larceny  and  sentenced  to  pay  a  fine  of  $100  and 
the  costs  of  the  prosecution,  and  in  addition 
was  sentenced  to  six  months*  hard  labor  for  the 
city,  and  in  default  of  payment  of  fine  and  costs 
he  was  sentenced  to  hard  labor  for  the  city  for 
—days  under  the  city  ordinance,  as  vloja- 
tlons  of  the  laws  were  punishable  by  fine  or  Im- 
prisonment, or  by  fine  aiid  imprisonment,  or  by 
hard  labor  upon  the  streets  or  public  works  of 
the  city  or  for  the  city,  and  the  fine  was  not  to 
exceed  $100,  and  the  sentence  to  imprisonment 
or  hard  labor  was  not  to  exceed  six  months. 
The  question  was  whether,  under  such  ordin- 
ance, there  could  be  for  one  and  the  same  of- 
fense a  sentence  of  both  a  money  fine  and  to 
perform  hard  labor.  The  court  held  there  could 
not,  as  the  ordinance  gave  the  option  of  In- 
flicting a  money  fine  or  imprisonment,  one  or 
both,  and  it  also  gave  the  option  of  sentencing 
to  hard  labor,  but  it  gave  no  such  option  when 
either  a  money  fine  or  imprisonment  had  been 
imposed,  except  as  a  means  of  coercing  the  pay- 
ment of  the  fines  and  costs,  and  the  prisoner 
was  therefore  rightly  discharged. 

In  Ex  parte  Ah  Cha,  40  Cal.  426,  the  prison- 
ers, indicted  for  an  assault  to  commit  murder, 
but  found  guilty  of  an  attempt  to  commit  great 
bodily  injury  only,  and  sentenced  to  pay  a  fine 
of  $500  each,  and.  In  default  of  payment,  to 
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U.  S.  328,  28  L.  ed.  1005 ;  Em  parte  Curtis, 
106  U.  S.  371,  27  L.  ed.  232;  Ex  parte  Carll, 
106  U.  S.  621,  27  L.  ed.  288;  Sennott'a  Case, 
146  Mass.  489;  Bishop,  Orirn.  Proc.  3d  ed. 
i  1373,  1st  ed.  946,  947;  Dreio  v.  Com.  I 
Whart.  279;  Daniels  v.  Com,  7  Pa.  371 ;  Com, 
V.  Ellis,  11  Mass.  465;  Kane  v.  People,  8 
Wend.  203 ;  Com,  v.  M^Kisson,  8  Serg.  &  R. 
420,  11  Am.  Dec.  630;  Com.  v.  Church,  1 
Pa.  105,  44  Am.  Dec.  112;  Jacquins  v.  Com, 
9  Cush.  279;  Ew  parte  Shaw,  7  Ohio  St.  81, 
70  Am.  Dec.  55;  Ex  parte  Van  Hagan,  25 
Ohio  St.  432;  Lovcery  v.  Howard,  103  Ind. 
440;  9  Am.  &  Eng.  Enc.  Law,  p.  222. 

An  excessive  sentence  ie  not  void  ah  initio. 
It  is  good  so  far  as  the  power  of  the  court 
extends,  and  invalid  only  as  to  the  excess. 

CrandalVs  Petition,  34  Wis.  177 ;  Re  Petty, 
22  Kan.  477;  Feeley's  Case,  12  Cush.  598; 
WilliamsOfi's  Case,  26  Pa.  9,  67  Am,  Dec. 
374;  Piatt  \,  Harrison,  6  Iowa,  79,  71  Am. 
Dec.  389;  Ex  parte  Lehmkuhl,  72  Gal.  53; 


Re  Rolfs,  30  Kan.  758 ;  Ex  parte  Mooney,  20 
W.  Va.  36.  53  Am.  Hep.  59;  21  Am.  &  Eng. 
Enc.  Law,  pp.  1082,  1083;  State,  Williams, 
V.  Stordock  (Minn.)  39  N.  W.  65;  People  v. 
Harrington,  75  Mich.  112;  Herrington  v. 
State,  87  Ala.  1 ;  United  States  v.  Pridgeon, 
153  U.  S.  48,  38  L.  ed.  631 ;  Harmon  v.  United 
States,  60  Fed.  Rep.  921;  Re  Pridgeon,  57 
Fed.  Rep.  200;  SennotVs  Case,  146  Mass, 
489;  People,  Devoe,  v.  Kelly,  97  N.  Y.  212; 
Re  GraJtam,  lit  Wis.  450;  Eisner  v.  Shrig- 
Icy,  80  Iowa,  30;  Ex  parte  Bond,  9  S.  C.  N. 
S.  80,  30  Am.  Rep.  20;  Com,,  Davis,  v. 
Lecky,  1  Walts,  66,  26  Am.  Dec.  46,  note; 
Vaughnn  v.  State,  83  Ala.  55;  People  v. 
Seller,  58  Mich.  327;  People  v.  Jones,  49 
Mich.  591. 

If  the  indictment  and  plea  were  based  up- 
on the  crime  of  embezzlement,  the  sentence 
is  not  excessive;  if,  on  the  other  hand,  the 
indictment  and  plea  specify  another  and 
different  offense  for  which  the  penalty  can- 


imprisonment  in  the  state  prison  for  the  term 
of  two  years  each,  sou^^t  their  discharge  upon 
habeas  corpus.  Under  the  Callfomia  statutes 
the  defendants  were  found  guilty  of  a  simple 
assault,  which  was  a  misdemeanor,  upon  con- 
viction of  which  a  flue  of  not  exceeding  $500  or 
imprisonment  In  the  county  jail  n6t  exceeding 
three  months  might  be  imposed.  The  prisoners 
were  ordered  discharged  as  the  judgment  was 
not  merely  erroneous,  but  absolutely  void,  for 
the  reason  that  it  showed  upon  its  face  that 
they  had  been  by  the  verdict  acquitted  of  the 
charge  of  felonious  assault,  and  committed  for 
misdemeanor,  and  the  punishment  Inflicted  upon 
them  was  one  which  was  not  permitted  by  law 
for  a  conviction  of  the  latter  class  of  offenses. 

In  Ew  parte  Bernert,  62  Cal.  524,  the  court 
imposed  a  sentence  of  fine  and  Imprisonment 
when  the  law  only  prescribed  a  fine,  and  allowed 
Imprisonment  only  as  an  alternative  for  nonpay- 
ment of  the  fine.  The  judgment  was  declared 
void  upon  habeas  corpus  for  the  reason  that 
there  could  be  no  Imprisonment  except  as  an 
alternative  for  nonpayment  of  the  fine. 

In  Ex  parte  Baldwin,  60  Cal.  482,  the  peti- 
tioner sought  to  be  released  from  imprisonment 
on  habeas  corpus.  He  was  convicted  of  a  mis- 
demeanor punishable  by  flue  only,  but  the  judg- 
ment was  entered  against  him  of  flue  or  Im- 
prisonment. The  court  held  that  as  the  sen- 
tence was  not  imposed  in  conformity  with  the 
provisions  of  the  California  Penal  Code,  the 
judgment  rendered  and  entered  was  beyond  the 
power  vested  in  the  justice  so  far  as  it  adjudged 
imprisonment,  and  was  therefore  to  that  extent 
void,  and  that  there  was  no  authority  for  any 
officer  to  hold  him  In  custody,  and,  relying  upon 
the  decision  in  Ew  parte  Lange,  18  Wail.  163,  21 
L.  ed.  872,  released  the  prisoner. 

In  Ew  parte  Cox  (Idaho)  32  Pac.  197,  the  ap- 
plicant for  a  writ  of  habeas  corpus  was  indicted 
for  an  assault  with  an  Intent  to  murder,  and 
was  convicted  of  an  assault  with  a  deadly  wea- 
pon likely  to  produce  great  bodily  harm.  He 
was  sentenced  to  conHnement  in  the  state  pris- 
on for  a  term  of  five  years.  Idaho  Rev.  Stat. 
i  6732,  prescribed  the  punishment  of  the  crime 
of  which  he  was  convicted  to  be  Imprisoned  for 
a  term  not  exceeding  two  years,  or  fine  of 
$5,000,  or  both  such  Imprisonment  and  fine. 
The  court  held  that  the  judgment  was  not  au- 
thorised by  law,  and  was  therefore  wholly 
void. 

In  Re  Mllllngton,  24  Kan.  214,  221,  the  pe- 
titioner for  habeas  corpus  was  committed  for 
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contempt  of  court  and  ordered  to  pay  a  fine 
of  $200.  He  contended  that  the  punishment  Im- 
posed was  one  beyond  the  power  of  the  court, 
and  was  therefore  void.  The  Kansas  Appeal 
Laws  of  1879,  chap.  28,  fi  2,  provides  that 
judges  of  the  district  court  shall  have  power 
In  vacation  or  at  chambers,  as  may  be  provided 
by  law,  to  hear  and  determine  motions  to  va- 
cate or  modify  injunctions,  discharge  attach- 
ments, etc.,  and  to  punish  for  contempt  in  open 
court,  or  at  chambers,  by  flue  not  exceeding  $100 
and  Imprisonment  or  both.  The  court  ordered 
the  prisoner's  discharge.  In  this  case,  however, 
an  additional  objection  was  taken  to  the  power 
of  the  court  to  adjourn  prior  to  the  sentence 
passed  upon  the  prisoner,  and  the  adjournment 
in  that  case  was  also  held  to  be  void. 

In  Re  Ryan,  45  Mich.  173,  the  petitioner  for 
habeas  corpus  was  committed  by  a  justice  of  the 
peace  of  one  county  to  the  state  house  of  cor- 
rection as  a  disorderly  person  in  default  of 
finding  sureties.  The  statute  under  which  the 
proceedings  were  taken  was  chap.  63,  Mich. 
Comp.  Laws,  and  by  Sess.  Laws  1879,  f  12,  per- 
sons convicted  under  the  first-named  statute 
might  be  sentenced  to  the  reformatory.  The 
.court  held  that  It  was  not  the  intention  of  the 
legislature  to  act  for  and  leave  the  person  so 
sentenced  without  any  means  of  giving  security 
as  provided  in  chapter  53  of  the  former  statute, 
and  as  the  same  was  not  expressly  repealed  the 
petitioner  could  not  be  deprived  of  his  rights, 
and  therefore  ordered  him  discharged. 

In  Re  Stewart,  16  Neb.  193,  the  relator,  con- 
victed by  a  justice  of  the  peace  of  an  unlawful 
and  wilful  assault  and  battery,  was  fined  $60 
and  sentenced  to  three  months'  Imprisonment 
In  the  county  jail.  He  sought  to  be  discharged 
upon  habeas  corpus  upon  the  ground  that  the 
sentence  was  unauthorised.  Under  i  18  of  art. 
6  of  the  Constitution,  justices  of  the  peace  had 
no  jurisdiction  In  a  criminal  case  where  the 
punishment  exceeded  three  years'  Imprisonment 
or  a  fine  of  over  $100.  It  was  held  that  the 
justice  could  not  Impose  both  fine  and  imprison- 
ment, and  that  the  sentence  of  Imprisonment 
was  In  excess  of  the  power,  and  a  nullity,  and 
the  prisoner  was  therefore  discharged. 

In  State  v.  Gray,  37  N.  J.  L.  368,  the  relator 
on  habeas  corpus  was  sentenced  to  imprisonment 
at  hard  labor  in  the  state  prison  for  the  term  of 
six  months  by  the  special  sessions  of  the  county, 
for  adultery,  and  claimed  that  the  judgment 
was  Illegal  as  the  court  had  no  power  to  Im- 
pose hard  latwr  as  part  of  the  sentence  for  the 
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not  exceed  two  years'  impriaonment,  the  sen- 
tence is  excessive. 

Section  6212  applies  to  cases  only  where  no 
"different  punishment  is  prescribed  by  the 
Code,  or  by  some  existing  provision  of  law." 

Thi;}  provision  was  enacted  as  a'  sort  of 
saving  enactment,  to  prevent  an  accidental 
failure  of  justice  in  cases  where  the  l^isla- 
ture  had  Hailed  to  provide  any  other  penalty 
for  a  public  offense  declared  to  be  a  felony. 

The  offense  defined  in  the  subdivision  of  § 
6698  is  declared  to  be  a  felony. 

80,  the  offense  committed  by  defendant  is 
a  felony.  Is  it  net  also  that  particular  fel- 
ony known  as  embezzlemenrt  for  which  "a 
different  punishment  is  prescribed?" 

The  vioteition  of  law  defined  in  sutbdivi- 
sioQs  1  and  4  of  9  6608  will  be  held  to  con- 
stitute the  crime  of  embezzlement,  and  the 
punishment  therefor  will  be  held  to  be  the 
same  as  that  provided  for  embezzlement  else- 
where in  the  Qode. 

The  court  cannot  here  inquire  in  habeas 


corpus  as  to  whether  or  not  the  facts  stated 
in  the  indictinenit  were  sufficient.  A  demur- 
rer was  interposed  and  overruled,  and  the 
sufficiency  of  the  indictment  can  only  be  ex- 
amined, if  at  all,  upon  writ  of  error. 
1  Black,  Judgm.  9  259. 

Gorsoiiy  P.  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner,  William  Walter  Taylor, 
presented  to  this  court  his  petition  for  a 
writ  of  habeas  corpus,  alleging  therein  that 
he  was  illegally  restrained  of  his  liberty  by 
the  sheriff  of  Hughes  county.  The  petition- 
er set  forth  in  his  petition  a  copy  of  the  in- 
dictment, his  plea  thereto,  and  judgment  of 
the  circuit  court  of  Hughes  county.  This 
court  thereupon  issued  its  writ  of  habeas 
corpus  to  the  sheriff  of  said  Hughes  county, 
who,  in  obedience  to  the  command  in  said 
writ  contained,  brought  before  this  court  the 
said  petitioner,  and  made  return  of  the  cause 
of  his  imprisonment  and  detention  by  him  as 


offense.  The  coart  ordered  him  discharged  as 
the  Jadgment  was  illegal  and  void,  and  the 
prisoner  could  not  be  retained  in  custody,  as  a 
new  Judgment  could  not  be  passed  either  In  that 
court  or  in  the  court  below. 

The  South  Dakota  laws  do  not  authorize  a 
Justice  of  the  peace  to  commit  a  defendant  for 
the  nonpayment  of  costs  which  are  no  part  of 
a  fine  imposed  as  a  penalty  for  his  offense.  Re 
Lackey,  6  S.  D.  526.  In  this  case  the  court 
ordered   the   prisoner   discharged   upon   habeas 

corpua> 

A  Justice  in  a  criminal  trial  for  a  misdemean- 
or Imposed  a  fine  of  $10,  and  $54.60  costs,  and 
entered  Judgment  that  the  defendant  should 
stand  committed  until  the  fine  and  costs  should 
be  paid.  The  Justice  based  his  riglit  to  so 
commit  on  f  6085,  S.  D.  Comp.  Laws  (Penal 
Code),  upon  the  ground  that  such  section  Just- 
ified him  in  adding  the  taxable  costs  to  the  Im- 
posed fine,  but  the  section  in  question  simply 
provided  that  in  all  cases  of  conviction  the  costs 
of  the  prosecution  should  be  taxed  against  the 
defendant,  and  enforced  as  other  Judgments  in 
criminal  actions.  The  court  was  therefore  of 
opinion  that  the  section,  if  applicable  at  all 
to  proceedings  in  Justices*  courts,  did  not  au- 
thorize such  court  to  commit  a  defendant  for 
the  nonpayment  of  the  fine  imposed  as  a  punish- 
ment for  his  offense,  and  the  Judgment,  so  far 
as  it  provided  that  the  defendant  was  to  stand 
committed  until  the  costs  were  paid,  was  unau- 
thorized, and  he  was  discharged  after  five  days' 
Imprisonment.     Ibid. 

In  People,  Stokes,  v.  Rlseley,  38  Hun,  280.  the 
sentence  of  a  Justice  of  the  peace  to  pay  a  fine 
of  $250,  and  to  stand  committed  to  the  county 
Jail  until  the  fine  was  paid,  not  exceeding  one 
year,  imposed  upon  the  petitioner  for  habeas 
corpus,  was  held  void,  and  the  prisoner  was  re- 
leased as  his  remedy  was  not  confined  to  appeal. 
In  this  case  f  717  of  the  Code  of  Criminal  Pro- 
cedure was  before  the  court,  and  it  was  sug- 
gested that  the  sentence  was  valid  to  the  ex- 
tent of  $50  fine,  and  the  liability  to  fifty  days' 
Imprisonment,  but  the  court  held  otherwise, 
and  also  that  the  illegal  sentence  confined  him 
in  Jail  when  the  legal  one  would  not  do  so,  and 
in  this  respect  it  distinguished  the  case  from 
People,  Trainor,  v.  Baker,  89  N.  Y.  460,  and  re- 
lied upon  the  case  of  People,  Devoe,  v.  Kelly, 
97  N.  Y.  215,  in  support  of  its  contention  that 
habeas  corpus  was  the  proper  remedy. 

In  this  case  the  court  also  relied  upon  the 
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case  of  People.  Tweed,  v.  Llscomb,  00  N.  Y.  559, 
19  Am.  Riep.  211,  as  explained  by  People, 
Woolf,  V.  Jacobs,  66  N.  Y.  10,  as  establishing 
the  doctrine  that,  when  in  pronouncing  its  sen- 
tence the  court  had  exhausted  its  authority, 
if  it  proceeds  further  to  impose  additional  sen- 
tences, such  sentences  are  void.  Thus,  *'the 
final  Judgment**  must  be  "of  a  competent 
tribunal,"  and  where  the  competency  to  pro- 
nounce it  is  exhausted,  or  never  existed.  It  does 
not  come  within  the  definition  of  a  final  Judg- 
ment as  to  which  habeas  corpus  is  InefTective. 

The  court  further  pointed  out  that  It  had  no 
power  to  detain  the  relator  upon  his  sentence, 
and  could  not  itself  impose  any  in  such  a  pro- 
ceeding, and  discharged  him,  as  it  was  imprac- 
ticable to  remand  him. 

In  People  v.  Carter,  48  Hun,  165,  the  relator 
on  habeas  corpus  was  sentenced  to  a  fine  of 
$100,  or  to  imprisonment  in  the  county  Jail  un- 
til the  fine  was  paid,  not  exceeding  one  hundred 
days,  for  a  violation  of  the  excise  law.  He  re- 
fused to  pay  the  flue,  and  was  committed  to 
Jail.  The  court  had  no  power  to  fine  the  de- 
fendant $100,  or  to  Imprison  him  until  the  fine 
was  paid,  as  by  f  717  of  the  Code  of  Criminal 
Procedure  its  power  was  limited  to  a  fine  not 
exceeding  $50  or  imprisonment  for  six  months. 
The  Judgment  was  therefore  held  void,  while 
the  conviction  was  proper.  The  court  in  this 
case  afllrmed  the  order  of  the  court  below  dis- 
charging the  prisoner  upon  habeas  corpus,  as 
no  power  existed  to  remit  the  case  to  the  court 
of  special  sessions  for  further  Judgment,  under 
chap  266  of  the  Laws  of  1863,  which  gave  the 
supreme  court  or  the  appellate  court  power  to 
remit  a  record  of  conviction  to  the  trial  court 
to  pass  a  proper  sentence,  but  did  not  include 
courts  of  special  sessions. 

Again,  in  People,  i^owlton,  v.  Sadler,  2  N.  Y. 
Crim.  Rep.  438,  the  court  upon  habeas  corpus 
released  the  prisoner  convicted  at  a  court  of 
special  sessions  of  the  crime  of  petit  larceny, 
from  a  sentence  to  Imprisonment  in  the  county 
penitentiary  for  the  term  of  one  year,  under  the 
same  section  of  the  Code  of  Criminal  Pi'ocedure, 
as  the  commitment  showed  upon  its  face  that  it 
was  issued  to  enforce  a  Judgment  that  the  court 
not  only  had  no  power  to  render,  but  was  ac- 
tually prohibited  from  rendering,  and  the  Judg- 
ment was  not  merely  erroneous  or  unauthorized, 
but  it  was  positively  forbidden  by  law. 

In  the  above  case  the  court  pointed  out  that 
if,  under  any  circumstances,  or  upon  any  state 
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Bherifif  of  said  county.  From  the  petHion 
and  the  return^  which  contain  copies  of  the 
same  indictment,  plea,  and  judgment,  it  ap- 
pears that  the  petitioner  was  indicted  by  the 
grand  jury  of  Hughes  county  for  the  crime, 
as  stated  generally  in  the  indictment,  of  "em- 
bezzlement." To  this  indictment  the  pris- 
oner pleaded  guilty  as  charged  in  the  indict- 
ment, and  the  petitioner  was  thereupon  ad- 
judged by  the  circuit  court  of  the  sixth  ju- 
dicial circuit,  in  and  for  Hughes  county,  to 
be  imprisoned  in  the  state's  prison  of  the 
state  of  South  Dakota  for  the  period  of  five 
years.  The  learned  counsel  for  the  petition- 
er contend  that  the  law  unuer  which  the  pe- 
titioner was  indicted  did  not  authorize  the 
court  to  impose  a  sentence  of  imprisonment 
for  a  period  exceeding  two  years,  and  that 
as  the  sentence  imposed  was  for  a  period  of 
five  years  the  judgment  is  void  and  the 
petitioner  is  entitled  to  be  discharged  from 
custody.  The  learned  attorney  general  and 
state's  attorney  insist  that  the  court  was  au- 


thorized to  impose  a  sentence  of  five  years 
under  the  law.  But  they  further  insist  that, 
if  the  sentence  for  five  years  was  not  author- 
ized by  law,  the  judgment  is  a  legal  and 
valid  judgment  for  two  years,  and  hence  the 
petrtioner  would  not  be  entitled  to  be  dis- 
charged until  the  end  of.  the  two  years,  in 
any  event. 

The  last  proposition  of  counsel  is,  in  our 
view  of  the  case,  the  only  one  necessary  to 
be  discussed  on  this  application ;  and  we  have 
not,  therefore,  considered,  cund  do  not  express 
any  opinion  upon,  the  first  proposition  of 
the  counsel,  namely,  as  to  whether  or  not 
the  sentence  should  have  been  limited  to  two 
years.  Assuming,  then,  for  the  purposes  ef 
this  decision  only, — ^but,  as  before  stated, 
without  deciding  or  expressing  any  opinion 
upon  the  question, — that  the  circuit  court 
had  no  authority  to  sentence  the  petitioner 
for  a  period  exceeding  two  years,  is  the  judg- 
ment of  the  circuit  court  void  in  toto,  or  is 
it  only  void  as  to  the  period  in  excess  of  two 


of  facts,  a  court  of  special  sessions  had  power 
to  inflict  the  punishment  specified  In  the  com- 
mitment, it  might  be  held  that  the  error  was 
not  one  that  coald  be  reviewed  upon  habeas  cor- 
pU8»  as  the  detention  would  be  by  virtue  of  a 
penal  Judgment  by  a  competent  tribunal  of  crim- 
inal Jurisdiction,  and  the  only  remedy  in  such 
a  case  would  be  by  appeal  for  modification  or 
correction  of  the  sentence.  It  also  dis- 
tinguished the  case  from  the  earlier  one  of  Peo- 
ple, Devoe,  v.  Kelly,  97  N.  Y.  212,  In  which  the 
prisoner  was  still  in  custody  under  a  valid 
Judgment,  and  the  void  part  of  the  sentence  had 
not  been  executed,  while  In  the  case  then  before 
the  court  the  prisoner's  sentence  was  absolutely 
void. 

And  the  prisoner  was  released  upon  habeas 
corpus  in  Feeley's  Case,  12  Cush.  698,  600.  as 
the  only  correction  in  the  error  would  be  In 
reversing  and  annulling  that  part  of  the  Judg- 
ment which  Imposed  any  Imprisonment,  and  up- 
on such  correction  no  Judgment  would  remain 
warranting  Imprisonment,  and  therefore  the 
prisoner  would  be  entitled  to  his  Immediate  dis- 
charge from  custody. 

In  some  cases  the  courts  have  held  the  Judg- 
ment to  be  void,  and  have  discharged  the  pris- 
oner upon  the  ground  that  the  court  has  ex- 
ceeded Its  Jurisdiction. 

It  has  been  held  that  Jurisdiction  to  render 
the  particular  sentence  Imposed  Is  as  essential  to 
Its  validity  as  Jurisdiction  of  the  person  or  sub- 
ject-matter. Ew  parte  Cox  (Idaho)  32  Pac.  197. 

In  New  York  state  all  punishments  are  pre- 
scribed by  the  statute  as  well  as  to  character 
as  to  extent,  and  a  sentence  not  conformable  to 
law  as  not  warranted  by  statute,  or  which  Is 
In  excess  of  the  legal  punishment,  is  ultra  vires, 
and,  like  every  other  act,  whether  Judicial  or 
ministerial,  done  without  legal  authority.  Is 
void.  People,  Tweed,  v.  Llscomb.  60  N.  Y.  659, 
19  Am.  Rep.  211,  234. 

But,  as  appears  below,  this  case  did  not 
actually  relieve  the  prisoner  from  all  punish- 
ment, but  only  from  punishment  under  other 
cumulative  sentences  after  having  served  the 
first  of  the  sentences. 

No  court  is  or  can  be  competent  to  pronounce 
a  sentence  or  give  Judgment  In  open  and  pal- 
pable violation  of  a  positive  statute,  and  a  Judg- 
ment thus  given  Is  simply  void.  People,  Tweed, 
V.  Llscomb,  60  N.  Y.  550,  19  Aul  Rep.  211,  233, 
284. 

If  the  punishment  for  the  offense  Is  fixed  by 
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statute,  a  Judgment  In  excess  of  the  statutory 
limits  Is  void  for  the  excess,  and  a  party  held 
only  by  virtue  of  Judgments  thus  pronounced, 
and  therefore  void  for  want  of  Jurisdiction,  or 
by  reason  of  the  excess  of  Jurisdiction,  Is  not 
put  to  his  writ  of  error,  but  may  be  released  by 
habeas  corpus.    IMd, 

And  If  the  record  shows  that  the  Judgment 
was  not  merely  erroneous,  but  such  as  could  not, 
under  any  circumstances  or  upon  any  state  of 
facts,  have  been  pronounced,  the  applicant  for 
a  writ  of  habeas  coi'pus  must  be  discharged. 
Ibid, 

In  this  case  the  prisoner  was  discharged  on 
habeas  coi'pus  after  serving  out  the  first  at 
several  cumulative  sentences  passed  upon  iiim 
upon  the  ground  that  the  other  sentences  pro- 
nounced were  entirely  beyond  the  right  of  the 
court  to  pronounce  under  any  state  of  facts 
which  could  have  been  shown  on  the  trial. 

The  real  question,  however,  at  Issue  In  the 
Tweed  Case  was  the  validity  of  cumulative  sen- 
tences, and  upon  this  question  the  court  held 
that  If  several  Judgments  be  pronounced  by  a 
sentence,  the  same  In  the  aggregate  distribut- 
ing such  punishment  and  apportioning  It  to  the 
convictions  upon  the  several  counts,  according 
to  the  demerits  of  the  offense  charged  In  each, 
each  and  every  of  the  Judgments  and  sentences 
In  excess  of  that  limit  is  ooram  non  judice;  and 
further,  that  a  Judgment  in  the  form  and  to  the 
extent  allowed  by  law  once  pronounced,  the 
power  of  the  court  Is  functus  officio^  In  respect 
to  that  prosecution  and  the  indictment,  except 
to  see  that  the  Judgment  Is  executed,  and  the 
further  sentences  are  absolutely  void,  and  not 
merely  erroneous. 

In  the  Tweed  Case  the  ground  of  the  deci- 
sion of  the  court  was  that  there  was  not  In  that 
state  any  real  or  true  warrant  for  several  and 
distinct  Judgments  upon  a  single  indictment  In 
the  law. 

Where  the  Jurisdiction  of  the  court  Is  limited, 
and  the  punishment  Imposed  Is  in  excess  of  such 
Jurisdiction,  the  whole  Judgment  Is  void,  and 
the  prisoner  will  be  discharged  on  habeas 
corpus.  State,  Erlckson,  v.  West,  42  Minn.  147, 
153 ;  State,  Hull,  v.  Wolfer.  68  Minn.  465,  466. 

In  Ex  parte  McKIvett,  55  Ala.  236,  which  was 
a  similar  case,  the  court  upon  habeas  corpus 
proceedings,  stated  that  when  the  Justice 
passed  beyond  the  term  specified  in  the  statute 
as  a  term  for  hard  labor  for  the  county  he  ex- 
ceeded his  Jurisdiction,  and  the  sentence  was 
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years?  If  the  judgment  is  absolutely  void, 
then  the  petitioner  would  be  entitled  to  bis 
discharge.  But  if  valid  for  the  two  years, 
and  only  void  for  the  excess,  he  must  be  re- 
manded, as  his  detention  at  this  time  is  le- 
gal. 

There  is  an  irreconcilable  conflict  in  the 
authorities  upon  the  question  as  to  whether 
such  a  judgment  is  void  as  to  the  entire  sen- 
tence, or  only  void  as  to  the  excess.  After  a 
careful  consideration  of  the  subject,  and  an 
examination  of  nearly  all  the  authorities 
cited,  we  are  of  the  opinion  that  the  weight 
of  authority  at  the  present  time  is  that  such 
a  judgment  is  valid  to  the  extent  that  the 
court  had  power  or  authority  to  sentence  a 
defendant,  and  only  void  as  to  the  excess, 
and  that  a  defendant  may  lawfully  be  held 
under  suoh  a  judgment  for  the  period  for 
which  the  court  had  power  and  authority  to 
sentence  him.  This  seems  to  have  been  the 
view  taken  by  the  supreme  court  of  New 
York  in  Ex  parte  Sweatman,  reported  in  1 


Cow.  144,  decided  in  1823,  and  that  decision 
has  since  been  generally  followed  in  that 
state.  People,  Tweed,  v.  Liscomh,  60  N.  V. 
559,  19  Am.  Rep.  211;  People,  Woolf,  v. 
Jacobs,  66  N.  Y.  8;  People,  Trainor,  v.  Ba- 
ker, 89  N.  Y.  460.  The  supreme  court  of 
Ohio  has  taken  the  same  view.  Ex  parte 
Shaio,  7  Ohio  St  81,  70  Am.  Dec.  55;  Ex 
parte  Van  'Hagan,  25  Ohio  St.  426.  The 
Massachusetts  supreme  court  holds  a  simi- 
lar doctrine.  Sennotfs  Case,  146  Mass.  48U. 
In  the  latter  case  the  court  says:  "The  bet- 
ter rule  seems  to  be  that,  where  a  court  has 
jurisdiction  of  the  person  and  of  the  of- 
fense, the  imposition,  by  mistake,  of  a  sen- 
tence in  excess  of  what  the  law  permits,  is 
within  the  jurisdiction  and  does  not  render 
the  sentence  void,  but  only  voidable  by  pro- 
ceedings upon  a  writ  of  error."  The  supreme 
court  of  Wisconsin,  in  the  cases  of  Re  Qra- 
ham  and  Re  McDonald,  74  Wis.  450,  clearly 
announces  the  same  doctrine.  In  those 
cases  the  sentence  was  in  one  case  for  thir- 


consequently  void,  and  the  mittimus  expressing 
it  as  a  cause  of  detention  was  also  void.  The 
same  principles  were  asserted  and  sustained  in 
the  cases  of  E9  parte  Montgomery,  79  Ala.  275, 
and  Ex  parte  Anniston,  84  Ala.  21,  which  were 
both  babeais  corpus  cases. 

In  Ex  parte  State,  87  Ala  46,  which  was  also 
a  case  in  which  the  prisoner  had  applied  under 
habeas  corpus,  the  prisoner  was  convicted  and 
fined  for  vagrancy  by  a  justice  of  the  peace. 
The  justice's  mittimus  directed  the  jailer  to  take 
the  prisoner  into  custody  in  default  of  payment 
of  the  fine  and  costs,  and  detain  him  until  he 
performed  twenty  days'  hard  labor  for  the 
county  for  the  fine,  and  sixty  days'  for  the  pay- 
ment of  the  costs,  subject  to  the  order  of  the 
board  of  revenue.  Hard  labor  was  in  excess  of 
the  punishment  prescribed,  and  it  was  held  that 
the  sentence  was  a  nullity  and  not  merely  void 
as  to  such  excess,  and  the  prisoner  was  there- 
fore discharged  upon  habeas  corpus.  In  this 
case  the  sentence  of  twenty  days'  hard  labor  for 
the  county  for  the  fine  and  sixty  days'  for  the 
costs  was  in  excess  of  the  jurisdiction. 

In  Ex  parte  Reynolds,  87  Ala  138,  143,  the 
prisoner  sought  relief  under  the  writs  of  habeas 
corpus  and  certiorari  from  a  sentence  to  hard 
labor  upon  the  streets  for  violating  a  prohibi- 
tion ordinance.  The  town  ordinances  punished 
the  offense  by  fine,  imprisonment,  or  hard  labor. 
The  prisoner  was  ordered  to  be  discharged  as 
the  state  statute  only  empowered  municipal  au- 
thorities to  punish  by  fine  or  imprisonment,  and 
the  act  conferring  such  authority  upon  them 
did  not  authorize  them  to  impose  labor  on  the 
streets  as  a  punishment.  The  sentence  was 
therefore  declared  illegal  and  void. 

In  Ex  parte  Bemert,  62  Cal.  524,  a  petitioner 
for  habeas  corpus,  convicted  in  the  police  court 
for  violating  an  ordinance,  was  adjudged  to  pay 
a  fine  of  $20,  and  In  default  of  payment  to  be 
imprisoned  In  the  county  jail  for  the  period  of 
ten  days.  Under  the  ordinance  and  the  act  re- 
ferred to  in  it,  the  police  court  had  only  power 
to  line  in  the  sum  of  $100  or  a  greater  sum  not 
exceeding  $1,000,  and  imprisonment  was  only  to 
be  Imposed  in  case  such  fines  were  not  paid. 
The  court  ordered  the  prisoner  discharged  upon 
habeas  corpus  as  the  police  court  transcended 
Its  Jurisdiction. 

In  Ex  parte  Kelly,  65  Cal.  164,  the  petitioner 
for  habeas  corpus,  convicted  of  a  battery,  was 
sentenced  to  be  fined  $660,  or  to  be  imprisoned 
In  the  county  jail  in  the  proportion  of  one  day's 
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Imprisonment  for  every  dollar  of  the  fine  until 
the  fine,  not  exceeding  $650,  was  satisfied.  Un- 
der such  imprisonment  the  petitioner  performed 
labor  on  the  streets.  Under  Cal.  Penal  Code, 
i  243,  the  offense  was  a  misdemeanor  punishable 
by  fine  not  exceeding  $1,000,  or  by  imprison- 
ment In  the  county  jail  not  exceeding  six 
months,  and  under  §  1446  of  the  Penal  Code  the 
court  had  also  power  to  direct  the  imprison- 
ment until  the  fine  be  satisfied  in  proportion 
to  one  day's  imprisonment  for  every  dollar  of 
the  fine,  but  it  did  not  allow  an  addition  to  this 
substituted  mode  of  payment,  and  there'  was  no 
power  to  adjudge  that  he  perform  labor  on  the 
streets.  The  court  held  that  such  portions  of 
the  sentence  were  outside  of  the  jurisdiction, 
that  the  judgment  was  a  unit  and  void  if  one 
portion  of  It  was  without  the  jurisdiction,  and 
that  there  was  no  authority  in  the  court  to  hold 
a  portion  of  it  surplusage  because  not  author- 
ized by  law,  and,  on  exscinding  such  portion, 
order  what  remained  to  be  carried  into  execu- 
tion, but  that  if  any  material  portion  of  it  was 
In  excess  of  the  jurisdiction  it  was  void. 

In  a  case  in  which  the  prisoner  failed  to 
appear  pursuant  to  his  recognizance  In  the 
district  court  to  answer  a  criminal  charge,  and 
was  convicted  and  imprisoned  for  contempt, 
but  the  charge  against  him  did  not  constitute 
a  contempt  for  which  he  was  punishable  by  fine 
or  imprisonment,  he  was  ordered  to  be  dis- 
charged upon  habeas  corpus  as  the  judgment 
was  not  warranted  and  the  court  had  no  juris- 
diction to  render  it,  and  the  Imprisonment  was 
illegal.     Re  Dill,  32  Kan.  668,  49  Am.  Rep.  505. 

In  Clarke's  Case,  12  Cush.  320,  a  proceeding 
for  contempt  was  not  within  the  jurisdiction  of 
the  magistrate,  and  the  order  for  the  imprison- 
ment of  the  petitioner  for  habeas  corpus  was 
not  legal,  and  he  was  therefore  entitled  to  be 
discharged  from  custody  because  the  justice  ex- 
ceeded his  jurisdiction. 

Violations  of  municipal  ordinances,  punish- 
able by  fine  or  imprisonment,  are  criminal  of- 
fenses within  the  meaning  of  art.  1,  i  7,  of  the 
Minnesota  Constitution,  and  consequently, 
where  the  prescribed  punishment  may  exceed 
three  months'  imprisonment  or  $100  fine  (the 
limitation  of  jurisdiction  of  justices  of  the 
peace)  the  person  can  be  held  to  answer  for 
them  upon  an  Indictment  or  information  of  a 
grand  jury;  and  in  such  cases  the  municipal 
court  of  the  city  has  no  Jurisdiction  to  try  any 
case  for  the  violation  of   the   city  ordlnancer 
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teen  years,  and  in  the  other  for  fourteen 
years,  while  the  law  under  which  the  convic- 
tions were  had  limited  the  punishment  to 
ten  years.  The  defendants  applied  for  writs 
of  habeas  corpus,  upon  the  ground  that  ''the 
sentences  were  for  a  term  in  excess  of  the 
period  fixed  by  statute,"  and  therefore  void. 
The  court,  in  its  decision,  says:  "We  deny 
the  writs  for  the  reason  that  the  error  in 
the  judgments  does  not  render  them  void,  or 
the  imprisonment  under  them  illegal,  in  that 
sense  which  eotirtles  them  to  be  discharged 
on  a  writ  of  habeas  corpus.  The  judgments 
are  doubtless  erroneous,  and  would  be  re- 
versed on  a  writ  of  error.  .  .  .  But  the 
judgments  are  not  void."  Graham  made  a 
second  application  for  the  writ,  which  was 
again  denied;  and  the  caae  was  brought  be- 
fore the  Supreme  Court  of  the  United  States 
upon  writ  of  error,  and  the  decision  in  the 
latter  court  affirmed.  The  case  is  reported 
as  Re  Oraham,  138  U.  8.  461,  Qraham  v. 
Weeks,  34  L.  ed.  1051.    In  its  decision  the 


Supreme  Court  of  the  United  States,  speak- 
ing through  Mr.  Justice  Field,  says :  *'That 
the  prisoner  should  not  have  been  sentenced 
for  any  time  in  excess  of  ten  years  is  very 
evident.  When  the  ten  years  have  expired, 
it  is  probable  the  court  will  order  the  pris- 
oner's discharge,  but  until  then  he  has  no 
right  to  ask  the  axmulment  of  the  entire  judg- 
ment. Such  being  the  ruling  of  the  state 
court,  and  there  being  nothing  in  it  repug- 
nant to  any  principle  of  natural  justice,  we 
think  that  the  reason  given  for  a  refusal  of 
the  writ  of  habeas  corpus  in  the  court  below 
at  the  present  time  was  a  sound  one."  The 
same  dootrine  is  held  by  the  supreme  oourt 
of  Iowa  {Eisner  v.  Shrigley,  80  Iowa,  30). 
and  the  supreme  court  of  South  Carolina 
( Em  parte  Bond,  0  S.  C.  N.  S.  80, 30  Am.  Rep. 
20). 

The  counsel  for  the  petitioner  have  cited 
quite  a  number  of  decisions  made  by  courts 
whose  opinions  are  entitled  to  great  consid- 
eration, holding  that  such  a  judgment  is  cn- 


where  the  prescribed  pimlshments  may  exceed 
the  limits  referred  to.  Its  Judgment  in  such  a 
case  Is  absolutely  void,  and  as  the  Imprisonment 
of  the  defendant  under  It  Is  without  authority 
of  law,  he  may  be  discharged  therefrom  on  ha- 
beas corpus.  The  judgment  In  such  a  case  is 
not  merely  erroneous  and  Irregular,  but  abso- 
lutely void  for  want  of  Jurisdiction.  State, 
Brickson,  v.  West,  42  Minn.  147. 

In  E9  parte  Page,  49  Mo.  291,  where  a  sen- 
tence was  for  ten  years  while  the  law  allowed 
only  seven,  it  was  pointed  out  that  the  error 
did  not  arise  out  of  the  matter  of  fact,  but  was 
patent  on  the  face  of  the  record  which  showed 
that  the  Judgment  of  the  court  in  passing  sen- 
tence was  Illegal,  not  simply  erroneous  or  Ir- 
regular, but  absolutely  void  under  Wagner 
(Mo.)  Stat.  690,  f  35,  as  exceeding  the  Jurisdic- 
tion of  the  court,  because  not  In  the  exercise  of 
an  authority  prescribed  by  law. 

The  court  also  stated  that  there  was  no  au- 
thority to  reduce  the  term  so  as  to  bring  It  with- 
in that  prescribed  by  statute,  as  the  statute 
making  It  the  duty  of  the  court  to  examine  the 
record  and  award  a  new  trial,  reverse  or  affirm 
the  Judgment  or  decision  of  the  lower  court,  or 
give  such  Judgment  as  the  court  ought  to  have 
given,  was  conilned  by  express  terms  to  appeals 
and  writs  of  error,  and  had  no  application  in 
habeas  corpus  cases. 

In  Es  parte  Jllz,  64  Mo.  205,  208,  27  Am. 
Rep.  218,  the  petitioner  for  habeas  corpus,  con- 
victed of  criminal  abortion,  was  sentenced  to 
imprisonment  In  the  county  Jail  for  a  term  of 
one  year  and  to  pay  a  fine  of  $500.  He  sought 
to  be  released  from  confinement  upon  the  ground 
that  the  court  had  exceeded  Its  power  In  sen- 
tencing him  to  confinement  in  the  county  Jail 
for  one  year,  and  contended  that  the  sentence 
and  commitment  were  void  upon  the  ground 
that  the  court  had  only  Jurisdiction  to  sentence 
him  to  Imprisonment  for  a  period  of  six  months. 
The  court  discharged  the  prisoner.  .  In  this  case 
the  court  relied  upon  the  case  of  Ew  parte  Page, 
49  Mo.  291. 

In  the  case  of  CrandalPs  Petition,  34  Wis. 
177.  et  infra,  the  court  pointed  out  that  if  there 
had  been  no  authority  of  law  to  punish  the 
petitioner  by  both  fine  and  imprisonment,  a  case 
of  excess  or  want  of  Jurisdiction  would  have 
been  presented,  and  the  petitioner  would  have 
been  entitled  to  his  discharge  on  habeas  corpus. 

Where  the  sentence  of  Imprisonment  on  two 
convictions  was,  one  for  one  year,  and  the  other 
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for  six  months,  the  orders  directing  the  sen- 
tences to  be  executed  in  a  penitentiary  were 
held  void.  Re  MUls,  185  U.  S.  263,  84  L.  ed. 
107.  In  this  case  the  prisoner  was  sentenced 
to  confinement  In  the  penitentiary  under  a  Judg- 
ment of  the  district  court  for  an  offense  against 
the  liquor  laws  as  provided  in  f  3242,  Rev.  Stat., 
and  It  appeared  that  the  court  below  was  with- 
out Jurisdiction  to  pass  any  such  sentence.  The 
acts  were  held  void  and  the  prisoner  was  re- 
leased upon  habeas  corpus,  the  court  stating 
that  the  case  was  not  one  of  mere  error,  but  one 
in  which  the  court  below  had  transcended  Ita 
powers,  as  it  Is  only  In  cases  where  the  pun- 
ishment by  imprisonment  is  for  a  longer  term 
than  one  year  that  the  prisoner  can  be  sent  to 
the  penitentiary. 

b.  Discharged^  proper  sentence  served. 

In  cases  In  which  the  sentence  originally  im- 
posed is  excessive,  but  the  prisoner  has  served 
such  portion  thereof  as  the  court  had  power  to 
infilct,  the  discharge  of  the  prisoner  has  been 
ordered  upon  habeas  corpus  proceedings. 

The  rule  Is  thus  laid  down  in  Ex  parte  Lange, 
18  Wall.  163,  176,  21  L.  ed.  873,  879,  when  the 
court  has  imposed  fine  and  Imprisonment  where 
the  statute  only  confers  power  to  punish  by  fine 
or  imprisonment,  and  the  fine  has  been  paid,  it 
cannot,  even  during  the  same  term,  modify  the 
Judgment  by  Imposing  imprisonment  instead  of 
the  former  sentence,  and  the  Judgment  of  the 
court  having  been  executed  so  as  to  be  a  full 
satisfaction  of  one  of  the  alternative  penalties 
of  the  law,  the  power  of  the  court  as  to  that 
offense  Is  at  an  end  and  the  prisoner  must  be 
discharged.  , 

The  prisoner,  however,  most  perform  so  much 
of  the  Judgment  or  serve  out  so  much  of  the  sen- 
tence as  It  Is  within  the  power  of  the  court  to 
Impose,  and  In  default  thereof  cannot  be  dis- 
charged on  habeas  corpus.  Re  Swan,  150  U.  S. 
637,  37  L.  ed.  1207,  1211.  In  this  case  the 
court  exceeded  its  Jurisdiction  in  requiring  the 
prisoner  to  pay  costs. 

When  a  criminal  Judgment,  which  is  errone- 
ous because  an  excessive  penalty  is  Imposed,  has 
been  satisfied  in  that  particular  or  to  that  ex- 
tent which  would  have  been  lawful  If  no  further 
penalty  had  been  Inflicted,  it  is  a  satisfaction 
of  the  demands  of  the  law,  and  a  new  sentence 
would  for  that  reason  be  void.  In  other  words, 
the  Judgment,  although  erroneous,  is  not  void, 
but  of  legal  effect.     State,  Williams,  v.  Stor- 
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tirely  void,  and  that  the  party  is  entitled,  in 
such  case,  to  his  discharge  from  custody. 
In  the  cases  of  Ex  parte  Page,  49  Mo.  291, 
and  Ex  parte  Cox  (Idaho)  32  Pac.  197,  the 
supreme  court  of  Missouri  and  the  supreme 
court  of  Idaho  held,  squarely,  that  such  a 
judgment  i-s  void.  We  are  inclined  to  the 
opinion  that  the  case  cited  from  California, 
of  Ex  parte  Kell^,  65  Cal.  154,  and  other 
late  cases  in  that  state,  fairly  support  the 
contention  of  counsel;  and  we  are  inclined 
to  include  that  state  with  Missouri  and 
Idaho,  as  holding  the  doctrine  that  such  a 
judgment  as  we  are  assuming  exists  in  this 
case  would  be  void,  and  the  defendant  enti- 
tled to  his  discharge.  Indiana  may  also  be 
included  as  holding  a  similar  doctrine, 
though  by  a  divided  oourt.  Miller  v.  iSfn^- 
der,  6  Ind.  1.  Mr.  Black,  in  his  work  on 
Judgments  (§  258),  takes  a  similar  view  of 
such  a  judgment.  But  his  work  was  evi- 
dently written  before  the  later  decisions  in 
Massachusetts  and  Wisconsin,  and  the  deci- 


sions of  the  Supreme  Court  of  the  United 
States,  that  we  shall  subsequently  refer  to. 
And  we  think  that  if  that  learned  law  writ- 
er was  to  revise  his  work,  in  view  of  these 
later  decisions,  he  would  arrive  at  a  differ- 
ent conclusion.  In  the  light,  therefore,  of 
these  later  decisions,  we  are  unable  to  give 
to  his  conclusions  the  consideration  that  they 
otherwise  might  be  entitled  to.  And  counsel 
for  the  petitioner  insists  that  this  court  has 
decided  this  question  in  Re  Lackey,  6  S.  D. 
526.  But  it  will  be  noticed,  by  the  state- 
ment of  facts  in  the  opinion  in  tihfut  oase^that 
Lackey  had  served  out  the  legal  part  of  his 
sentence,  and  this  court  held  tJtiat,  such  being 
the  case,  he  was  entitled  to  his  discharge, 
as  the  latter  part  of  the  sentence  was  void. 
If  the  petitioner  in  the  case  at  bar  had  served 
his  two  years,  for  which  he  could  have  been, 
as  it  seems  to  be  conceded,  legally  sentenced, 
this  court,  under  the  rule  laid  down  in  the 
Lackey  Case,  if  it  should  be  of  opinion  that 
two  years  was  the  extent  to  which  he  could 


dock  (Minn.)  30  N.  W.  65,  wherein  the  prisoner 
sought  to  be  discharged  upon  habeas  corpus. 

In  Ex  parte  Bulger,  60  Cal.  438,  the  petitioner 
for  habeas  corpus  was  convicted  of  battery  and 
sentenced  to  three  years'  imprisonment  In  the 
house  of  correction.  Penal  Code,  f  ^4Z,  pun- 
ished battery  by  fine  not  exceeding  $1,000  or 
imprisonment  In  the  county  jail  not  exceeding 
9fs  months,  or  both.  The  prisoner  was  ordered 
to  be  discharged  as  he  had  served  the  six 
months'  imprisonment. 

In  E9  parte  Erdmann,  88  Cal.  579,  the  pris- 
oner, convicted  of  simple  assault,  was  sen- 
tenced, under  f  1205,  Cal.  Penal  Code,  to  pay  a 
flne  of  $500,  and  in  default  of  payment  to  im- 
prisonment In  the  county  Jail  at  the  rate  of  one 
day  for  each  dollar  of  the  fine  until  the  same  was 
paid.  The  maximum  Imprisonment  for  the  of- 
fense under  §  241  of  the  Penal  Code  was  "not 
exceeding  three  months,"  although  a  fine  of 
$500  might  also  be  imposed.  The  court  ordered 
the  prisoner  discharged  upon  his  petition  for 
habeas  corpus.  In  this  case  the  prisoner  had 
already  been  Imprisoned  for  over  a  year. 

The  prisoner  was  ordered  discharged  on  hab- 
eas corpus  In  Feeley's  Case,  12  Custi.  598.  He 
was  sentenced  in  the  police  court  to  pay  a  fine, 
and  tbe  costs  of  the  prosecution,  and  to  stand 
committed  until  the  sentence  was  complied 
with,  or  until  he  was  discharged  In  due  course 
of  law,  for  an  assault  and  battery.  He  ap- 
pealed the  case  to  the  municipal  court,  and  was 
there  sentenced  to  pay  a  fine  and  the  costs  of 
tbe  prosecution,  and  to  be  Imprisoned  In  the 
county  jail  for  six  months  If  the  same  was  not 
paid  within  two  days,  and  If  the  fine  was  paid 
he  was  then  to  be  Imprisoned  In  the  county 
jail  for  three  months.  He  paid  the  fine  and 
then  sought  to  be  released  upon  habeas  corpus. 
The  court  held  he  was  entitled  to  be  so  dis- 
charged even  though  the  proceedings  appealed 
from  were  a  mere  error  In  judgment,  and  a  writ 
of  error  might  be  the  more  ordinary  remedy. 
Here  tbe  real  punishment  had  been  suffered,  and 
the  remaining  punishment  (imprisonment)  was 
not  warranted  by  the  law,  and  the  only  correc- 
tion of  the  error  was  In  reversing  and  annulling 
that  part  of  the  judgment  which  Imposed  im- 
prisonment. In  this  case  the  court  distinctly 
pointed  out  that  upon  the  correction  of  the  sen- 
tence no  Judgment  would  be  left  warranting  im- 
prisonment, and  for  that  reason  the  prisoner 
was  entitled  to  his  immediate  discharge  from 
custody. 
45  L.  R.  A.  10 


In  People,  Tweed,  v.  Liscomb,  60  N.  Y,  559, 
19  Am.  Rep.  211.  233,  234,  tbe  prisoner  applied 
on  habeas  corpus  to  be  released  from  custody. 
He  was  tried  under  an  indictment  containing 
220  separate  counts  each  charging  a  misde- 
meanor, was  found  guilty  on  204  counts,  and 
upon  12  was  sentenced  to  twelve  successive 
terms  of  Imprisonment  of  one  year  each,  and  to 
pay  a  fine  of  $250  for  each  count,  and  upon 
other  counts  to  additional  fines,  amounting  In 
all  to  $12,500.  The  maximum  punishment  fixed 
for  a  misdemeanor  of  the  character  charged  was 
one  year's  imprisonment  and  a  fine  of  $250.  The 
prisoner  had  been  imprisoned  for  one  year  and 
paid  a  fine  of  S250.  The  court  ordered  the  Judg- 
ment to  be  reversed  and  the  prisoner  to  be  dis- 
charged, as  the  power  of  the  court  was  ex- 
hausted by  one  sentence  of  imprisonment  for 
one  year  and  the  payment  of  the  fine  of  $250. 

In  Re  Lewis,  10  Utah,  47,  where  It  was  held 
that  a  Justice  exhausted  his  authority  in  sen- 
tencing a  defendant  to  Imprisonment  In  default 
of  payment  of  tbe  fine,  and  that  he  reached 
the  limit  of  his  Jurisdiction  in  adjudging  him 
to  be  Imprisoned  in  the  county  jail  for  sis 
months,  the  prisoner,  who  had  already  served 
such  period  of  six  months,  was  discharged. 

e.  Discharge  refused  on  habeas  corpus. 

In  United  States  v.  Prldgeon,  153  U.  S.  48, 
62,  38  L.  ed.  631.  637,  It  is  said  that  under  a 
writ  of  habeas  corpus  the  Inquiry  is  addressed, 
not  to  errors,  but  to  the  question  whether  the 
proceedings  and  the  judgment  rendered  there- 
in are  for  any  reason  nullities,  and  unless  It  Is 
affirmatively  shown  that  the  judgment  or  sen- 
tence under  which  the  prisoner  is  confined  Is 
void,  he  Is  not  entitled  to  his  discharge.  Re 
Pridgeon,  57  Fed.  Rep.  200,  reversed. 

In  the  above  case  the  prisoner  had  been  sen- 
tenced to  Imprisonment  In  the  penitentiary  at 
hard  labor  for  the  term  of  five  years,  and  to 
pay  the  costs  of  the  prosecution  for  horse  steal- 
ing. The  conviction  was  had  under  U.  S.  Stat. 
Feb.  15,  1888,  under  which  any  person  convicted 
in  the  United  States  courts  having  jurisdiction 
over  tbe  Indian  territory  of  horse  stealinc;  when 
the  theft  Is  committed  In  the  territory  Is  pun- 
ishable by  a  fine  of  not  more  than  $1,000,  or  Im- 
prisonment not  more  than  fifteen  years,  or  both, 
at  the  discretion  of  the  court.  The  court  below 
had  ordered  the  prisoner  to  be  released  upon 
habeas  corpus  upon  the  ground  that  hard  labor 
was  an  excessive  punishment  under  the  statute. 
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be   sentenced,   might   discharge   him.    But 
that  ifi  not  the  case  now  before  us. 

We  have  omitted  a  number  of  cases  cited* 
by  counsel  for  petitioner,  for  the  reason  that, 
in  our  view,  they  inyolve  entirely  different 
questions  from  the  one  now  before  us,  or  sup- 
port Ihe  contention  of  oouneel  for  the  state. 
As,  for  example,  Eeo  parte  Lange,  18  Wall. 
176,  21  L.  ed.  870,  is  confidently  relied  upon 
as  supporting  the  contention  of  the  peti- 
tioner. But  that  case,  even  without  the  aid 
of  subsequent  decisions  of  the  Supreme  Oourt 
of  the  United  States,  to  which  we  shall  re- 
fer, seems  to  us  to  clearly  sustain  the  view 
that  we  take  of  thie  judgment.  In  that  case 
a  circuit  court  of  the  United  States  had  ren- 
dered a  judgment,  and  sentenced  a  defendant 
to  pay  a  line  and  to  imprisonment,  when  the 
law  only  authorized  the  court  to  impose  a 
fine  or  imprisonment.  The  defendant  paid 
tlie  fine,  and  subsequently  that  court  set 
aside  the  judgment  it  had  rendered,  and  sen- 
tenced the  defendant  to  imprisonment.    The 


defendant,  being  taken  into  custody  upon  th» 
latter  judgment,  applied  to  the  Supreme 
Court  of  the  United  States  for  a  writ  of  ha- 
beas corpus.  The  Supreme  Oourt  held  that 
the  first  jud^ent  was  not  void,  and,  the  de- 
fendant naving  paid  the  fine  imposed,  the 
circuit  court  had  no  power  to  render  the  sec- 
ond jutonent,  and  that  the  second  judgment 
was  void.  That  oourt,  speaking  of  the  fir«ftt 
judgment,  on  page  174,  L.  ed.  878,  says: 
''The  judgment  first  rendered,  though  erro- 
neous, was  not  absolutely  void.  It  was  ren- 
dered by  a  oourt  which  had  jurisdiction  ot 
the  party  and  of 'the  offense,  on  a  valid  ver- 
dict. The  error  of  the  court  in  imposing 
the  two  punishments  mentioned  in  the  stat- 
ute, when  it  had  only  the  alternative  of  one 
of  them,  did  not  make  the  judgment  wholly 
void."  It  will  be  seen  that  the  supreme 
court  held  the  first  judgment  valid  so  far 
as  it  imposed  a  fine,  and,  that  fine  having 
been  paid,  the  circuit  court  had  no  power  to 
set  aside  the  judgment  so  satisfied  and  ren- 


Upon  the  case  being  appealed  to  the  United 
States  Supreme  Court,  however,  that  court  held 
that  the  term  of  Imprisonment  Imposed  could 
not  be  considered  void  by  reason  of  the  addi- 
tional punishment  at  hard  labor. 

And  In  Ba  parte  Brown,  63  Ala.  187,  188,  It 
is  said  that  illegality,  and  not  Irregularity,  must 
infect  the  proceedings  in  order  to  authorize  a 
discharge  on  habeas  corpus  upon  the  ground 
that  a  sentence  is  excessive.  And  if  in  this 
case  the  prisoner  was  convicted  by  a  justice 
of  assault  and  battery  with  a  knife,  the  claim 
is  discharged  upon  the  ground  that  the  sentence 
was  excessive,  but  the  court  held  that  if  the 
knife  was  a  deadly  weapon  the  sentence  to  hard 
labor  for  twelve  months  as  therein  imposed  was 
fully  authorized  and  not  excessive. 

If  the  error  in  the  sentence  is  not  such  as  to 
render  it  absolutely  void  the  prisoner  cannot 
be  relieved  by  habeas  corpus.  State,  Dudous- 
sat,  V.  Klock,  48  La.  Ann.  67,  72. 

In  Re  Payson,  23  Kan.  757,  the  petitioner  for 
habeas  corpus,  convicted  of  an  alleged  felony, 
was  sentenced  to  imprisonment  in  the  peniten- 
tiary for  five  years  at  hard  labor.  The  conten- 
tion was  that  there  was  no  law  authorizing 
any  punishment  for  the  offense  charged,  and 
that  the  court  had  no  Jurisdiction  to  render 
the  Judgment.  The  court  pointed  out  that  the 
sentence  was  not  void,  and  therefore  refused  the 
writ. 

In  State,  Willams,  v.  Stordock  (Minn.)  80 
N.  W.  65,  the  writ  was  refused  because  the  sen- 
tence was  merely  erroneous  as  to  the  term  of 
the  sentence  Imposed,  and  the  court  pointed  out 
that  it  might  have  been  corrected  by  appellate 
proceedings,  and  tnat  the  writ  of  habeas  corpus 
cannot  be  made  use  of  to  secure  the  discharge 
of  a  prisoner  where  the  Judgment  Is  not  wholly 
void. 

In  Bm  parte  Crenshaw,  80  Mo.  447,  the  relat- 
or in  habeas  corpus  proceedings  had  been  found 
guilty  in  the  circuit  court  of  contempt  in  dis- 
obeying a  restraining  order  in  a  civil  suit.  He 
was  commanded  to  pay  the  costs  and  expenses 
of  $150,  and  also  a  fine  of  $500,  and  to  restore 
the  property  and  be  committed  to  Jail  until  he 
paid  the  sums  of  money  and  returned  the  prop- 
erty. The  sentence  as  to  the  payment  of  the 
fine  and  the  $150  costs  was  illegal  and  void. 
Notwithstanding  such  errors  in  the  proceedings, 
however,  the  court  refused  to  discharge  the 
prisoner,  as  the  order  of  commitment  until  he 
obeyed  the  order  <^  the  court  by  restoring  the 
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goods  was  a  legitimate  exercise  of  the  court's 
power,  the  proceedings  in  that  case  t>elng  merely 
irregular. 

Sections  15,  222,  N.  Y.  Penal  Code,  make  as- 
sault in  the  third  degree  a  misdemeanor  pun- 
ishable by  Imprisonment  in  the  penitentiary  or 
county  Jail  for  not  more  than  one  year  or  by 
fine  of  not  more  than  $500,  or  both,  and  If  a 
person  is  sentenced  to  imprisonment  at  hard 
labor  In  the  state  prison  upon  a  conviction  for 
such  offense,  although  the  sentence  may  be  void, 
yet  he  will  not  l>e  entitled  to  a  discharge  on 
habeas  corpus,  where  the  conviction  is  validr 
but  the  proper  course  is  to  remand  such  party 
to  the  custody  of  the  sheriff  in  order  that  the 
court  may  deal  with  him  according  to  law. 
People,  Devoe,  v.  Kelly,  97  N.  Y.  213,  32  Hub, 
586. 

In  Re  Tutt,  55  Kan.  705,  the  prisoner  was 
charged  with  burglary  In  a  freight  car  under 
Kansas  Laws  1871,  chap.  121,  f  1,  and  also 
with  larceny  under  the  3d  section  of  such  act. 
He  was  found  guilty  of  burglary  in  the  second 
degree  and  larceny,  and  the  value  of  the  prop- 
erty stolen  was  found  to  be  $6.  It  was  held 
that  a  sentence  confining  him  at  hard  labor  in 
the  penitentiary  for  five  years  was  not  void  as 
being  excessive,  and  that  while  his  conviction 
for  burglary  was  a  nullity,  yet  the  conviction 
of  larceny  was  sufficient  to  support  the  imposi- 
tion of  the  punishment  as  the  sentence  of  five 
years  was  within  the  limits  authorized  for  lar- 
ceny.    In  this  case  habeas  corpus  was  refused. 

In  Ea  parte  Clark,  50  Ohio  St.  649,  the  peti- 
tioners on  habeas  corpus  were  sentenced  to  im- 
prisonment in  the  penitentiary  at  hard  labor 
for  the  period  of  six  years,  and  adjudged  to  pay 
the  costs  of  the  prosecution  for  the  crime  of 
burglary.  They  alleged  that  that  part  of  the 
sentence  which  required  them  to  be  kept  at  hard 
labor  and  the  Judgment  for  costs  were  without 
any  authority  of  law  and  void  and  excessive 
They  were  remanded  to  custody,  as,  under  | 
6799,  Ohio  Rev.  Stat.,  the  court  had  power  to 
provide  how  long  they  shall  be  kept  at  hard 
labor,  and  also  in  solitary  confinement,  and  for 
the  payment  of  the  costs  of  the  prosecution. 

In  Ex  parte  Bond,  9  S.  C.  N.  S.  80,  30  Am. 
Rep.  20,  the  prisoner  was  sentenced  to  confine- 
ment In  the  state  penitentiary  at  hard  labor 
for  four  years  for  an  assault  with  intent  to 
kill.  He  sought  to  be  relieved  upon  habeas 
corpus  upon  the  ground  that  the  sentence  was 
unauthorized  by  law,  and  the  question  before 


1895. 


Be  Tatlor. 


14T 


der  a  second  judgment,  and  that,  consequent" 
I7,  the  second  judgment  was  absolutely  void. 
The  circuit  court  had  no  jurisdiction  or 
power  to  render  the  second  judgmenit.  Its 
attempt,  therefore,  to  render  a  second  judg- 
ment, was  an  idle  and  futile  act,  without 
any  validity  for  any  purpose.  Not  only  is 
this  decision  important  in  holding  that  the 
first  judgment  of  the  circuit  oourt,  which  im- 
posed a  sentence  of  fine  and  imprisonment, 
when  it  was  only  authorized  to  impose  a  sen- 
tence of  a  fine  or  imprisonment,  was  not  void, 
but  for  the  reason  that  the  court,  in  the  opin- 
ion, clearly  announces  the  principle  that 
where  a  judgment  includes  that  which  a 
court  has  a  right  to  include,  and  something 
more,  the  excess  only  is  void.  The  court,  in 
commenting  upon  the  case  of  Bigelow  v.  For- 
rest, 9  Wall.  339,  19  L.  ed.  696,  says :  "But 
why  ooTild  it  notT  Not  because  it  wanted 
jurisdiction  <A  the  property  or  of  the  of- 
fense, or  to  render  a  judgment  of  confisca- 
tion, but  because,  in  the  very  act  of  render- 


ing a  judgment  of  confiscation,  it  condemned 
more  than  it  had  authority  to  condemn.  In 
other  words,  in  a  case  where  it  had  full  ju- 
risdiction to  render  one  kind  of  a  judgment, 
iterative  upon  the  same  property,  it  ren- 
dered one  which  included  that  which  it  had 
a  right  to  render,  and  somethinff  more,  and 
this  excess  was  held  simply  void.  The  case 
before  us  is  stronger  than  that,  for,  unless 
our  reason  has  b^  entirely  at  fault,  the 
court,  in  the  present  ca«e,  could  render  no 
second  judgment  against  the  prisoner.  Its 
authority  was  end^.  All  further  exercise 
of  it  in  that  direction  was  forbidden  by  the 
common  law,  by  the  Ck>natitution,  and  by  the 
dearest  principles  oi  personal  rights,  which 
both  of  them  are  supposed  to  maintain."  We 
have  considered  the  case  of  Ex  parte  Lange 
at  considerable  length,  for  the  reason  that 
that  case  is  often  cited  to  sustain  the  op- 
posite theory. 

The   counsel    for   petitioner  also  cite  Em 
parte  Rowland,  104  U.  S.  604,  26  L.  ed.  861 ; 


the  court  was  whether,  as  the  offense  was  not 
ponishable  by  confinement  In  the  state  peniten- 
tiary, tbe  Judgment  under  which  the  prisoner 
was  detained  was  void  or  voidable.  The  court 
found  that  audi  verdict  was  not  void,  but  only 
voidable,  and  therefore  refused  to  discharge  the 
prisoner  upon  hal)ea8  corpus,  and  pointed  out 
that  relief  from  such  a  Judgment  might  be  ob- 
talned  bv  aoDeal 

In  Crandairs  Petition,  84  Wia  177,  the  peti- 
tioner for  a  writ  of  habeas  corpus,  charged 
with  an  assault  with  intent  to  kill,  was  found 
guilty  of  a  simple  assault,  and  acquitted  of  the 
intent  to  kill,  and  sentenced  to  imprisonment 
in  th.e  eonnty  Jail  for  six  months,  and  to  pay 
a  fine  of  $500  and  costs  of  the  prosecution,  and 
to  be  committed  until  the  same  be  paid.  He 
claimed  that  the  imprisonment  was  illegal  be- 
cause the  court  had  no  power  or  Jurisdiction 
both  to  Imprison  and  to  fine,  and  that  the  court 
had  sentenced  him  for  a  crime  of  which  he  was 
not  convicted, — assault  and  battery.  The  court 
refused  to  discharge  him,  and  remanded  him  to 
custody,  as  the  defect  wae  not  in  the  Jurisdiction. 

In  People,  Peck,  v.  Schants,  18  Misc.  563, 
the  relator  on  habeas  corpus  proceedings,  con- 
victed at  the  court  of  special  sessions  for  viola- 
tion of  the  excise  law,  was  sentenced  to  be  im- 
prisoned in  the  county  Jail  for  fifty  days  or  to 
pay  a  fine  of  $50,  and  be  imprisoned  until  it  be 
paid,  not  exceeding  fifty  days.  It  was  claimed 
that  such  Judgment  was  disjunctive  and  void. 
The  court  found  that  the  conviction  was  proper 
and  no  attempt  had  been  made  to  review  it, 
and  that  he  was  not  entitled  to  a  discharge 
merely  because  of  a  technical  error  in  the  mitti- 
mus. As,  however,  the  Judgment  pronounced 
by  the  court  did  not  appear  even  to  be  errone- 
ous, as  It  conld  be  sustained  by  excluding  words 
which  were  mere  surplusage,  the  court  re- 
manded the  prisoner  and  dismissed  the  writ. 

In  this  case  the  court  relied  upon  and  ap- 
proved of  the  case  of  People,  Devoe,  v.  Kelly, 
97  N.  T.  212,  and  regarded  that  case  as  overrul- 
ing Be  Hoffman,  1  N.  Y.  Crlm.  Bep.  484. 

The  prisoner's  discharge  upon  habeas  corpus 
was  also  refused  in  Ba  parte  Karstendick,  08  U. 
8.  396,  23  L.  ed.  889,  in  which  case  the  prison- 
er, convicted  of  conspiracy,  was  sentenced  to 
the  penitentiary  of  West  Virginia  for  sixteen 
calendar  months,  and  to  pay  a  fine  of  $2,000, 
and  contended  that  the  sentence  to  the  peniten- 
tiary was  void  and  Illegal  as  without  authority. 
It  was  held,  however,  that  the  oourt  exercised 
45  L.  R.  A. 


its  discretion  in  the  matter,  and  that  its  Judg- 
ment could  not  be  reviewed  in  such  proceedings, 
as  the  order  of  commitment  was  not  shown  to 
be  absolutely  void. 

In  People,  Henderson,  v.  Allen,  160  III.  400, 
the  petitioner  for  habeas  corpus  was  sentenced 
to  the  penitentiary  for  robbery,  and  there  was 
some  question  as  to  whether  the  Judgment  was 
erroneous  or  not.  The  court  held  that  as  the 
Judgment  was  not  void  since  the  court  had  Ju- 
risdiction of  the  person  and  subject-matter,  the 
writ  could  not  issue,  but  any  error  committed 
by  the  court  in  the  sentence  of  the  prisoner 
might  be  reviewed  by  a  writ  of  error. 

A  sentence  of  a  fine  Imposed  for  the  viola- 
tion of  a  city  ordinance,  and,  in  default  of  pay- 
ment, of  imprisonment  in  the  city  Jail  in  the 
proportion  to  one  day's  imprisonment  for  each 
$2  of  the  unpaid  portion  of  the  fine,  was  held 
to  be  merely  erroneous,  and  not  wholly  void,  so 
as  to  authorize  a  discharge  on  habeas  corpus. 
Bx  parte  Soto,  88  Cal.  624. 

In  Sennott's  Case,  146  Mass.  489,  the  prison- 
er, a  minor  fourteen  years  old,  was  sentenced 
to  be  "committed  to  the  state  board  to  be  sent 
to  the  Lyman  School"  while  the  statute  pro- 
vided either  for  commitment  to  the  school  or 
to  the  state  board,  but  did  not  authorise  such  a 
sentence  as  was  made.  It  was  held  that  he 
could  not  be  discharged  upon  habeas  corpus, 
and  that  his  remedy  was  by  way  of  writ  of 
error.  The  court  therefore  remanded  the  pris- 
oner. 

In  People,  Woolf,  v.  Jacobs,  66  N.  Y.  8,  the 
prisoner  on  habeas  corpus  was  imprisoned  under 
a  warrant  committing  him  for  contempt  of 
court  in  violating  an  injunction  order  for  which 
he  was  fined,  and  directed  to  be  imprisoned 
thirty  days  and  until  the  fine  should  be  paid. 
The  fine  included  $100  as  coimsel  fees,  whioh 
was  claimed  to  be  erroneous.  The  court  held 
that  it  had  Jurisdiction  to  ascertain  and  deter- 
mine the  amount  of  the  costs  and  expenses,  and 
that  if  in  determining  such  amount  it  included 
items  which  ought  not  properly  to  be  allowed  as 
costs  or  expenses,  it  was  merely  an  erroneous  deci- 
sion, and  nof  an  excess  of  Jurisdiction  or  power, 
and  that  such  an  error  would  not  render  the 
commitment  void  or  be  reviewed  on  habeas  cor- 
pus. 

In  the  above  case,  the  case  of  People,  Tweed, 
V.  Llscomb,  60  N.  Y.  668,  10  Am.  Bep.  211,  was 
cited  in  support  of  the  application  for  the  writ, 
but  the  oourt  held  that  it  had  no  analogy  to 
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Re  Mills,  135  U.  S.  203,  34  L.  ed.  107 ;  mel- 
sen,  Pttiiioner,  131  U.  S.  176,  33  L.  ed. 
118;  Re  Coy,  127  U.  S.  731,  32  L.  ed. 
274;  Ex  parte  Siebold,  100  U.  S.  371, 
25  L.  ed.  717;  Re  Snow,  120  U.  S.  274,  30 
L.  ed.  658;  Ex  parte  Wilson,  114  U.  S.  417, 
29  L.  ed.  89.  But,  in  our  view,  these  cases  do 
not  support  the  contention  of  counsel.  In 
several  of  these  cases  the  judgments  were 
held  void  upon  various  grounds,  and  the 
defendants  discharged,  but  none  of  them  in- 
volved the  question  we  are  now  consider- 
ing. We  do  not  deem  it  necessary  to  further 
discuss  them.  The  cases  of  Re  Petty,  22 
Kan.  477,  and  Re  Dill,  32  Kan.  668,  49  Am. 
Rep.  505,  cited  by  counsel,  do  not  seem  to 
us  to  support  their  contention.  The  head- 
note  in  the  first  case  is  as  follows :  "Where 
the  court  has  jurisdiction  of  the  person  of 
the  prisoner,  and  of  the  offense  with  which 
he  is  charged,  and  the  verdict  is  valid,  and 
the  judgment  pronounced  is  not  void,  but 
merely  irregular,  held,  such  prisoner  cannot 


the  case  then  before  the  court,  although  It  ad- 
mitted that  if  the  court  had  committed  the 
prisoner  for  the  full  term  of  six  months  allowed 
by  Che  statute,  and  had  superadded  a  further 
commitment  of  six  years,  and  the  prisoner  had 
paid  his  fine  and  served  the  six  months,  and 
had  applied  to  be  discharged  on  habeas  corpus, 
the  principles  and  the  doctrine  laid  down  In 
that  case  would  have  applied. 

In  Re  Graham,  74  Wis.  450,  the  petitioners 
for  habeas  corpus,  convicted  of  a  wilful  and 
felonious  assault  with  intent  to  do  bodily  harm, 
and  with  feloniously  robbing,  were  respectively 
sentenced  to  imprisonment  in  the  state  prison 
for  thirteen  and  fourteen  years,  but  under  the 
statute  the  punishment  was  by  Imprisonment 
In  the  state  prison  for  not  more  than  ten  years, 
oor  less  than  three.  It  was  held  that  the  sen- 
tence was  excessive  in  that  It  exceeded  the 
period  fixed  by  statute,  but  that  the  error  did 
not  render  the  Judgments  void,  or  the  imprison- 
ment under  them  Illegal  in  that  sense  which  en- 
titled them  to  be  discharged,  as  the  Judgments 
were  erroneous  and  could  be  reversed  on  writ  of 
error  under  the  state  statute  expAssiy  provid- 
ing the  remedy  as  the  courts  had  Jurisdiction 
of  the  persons  and  subject-matter  of  the  offense. 
Upon  appeal  to  the  United  States  Supreme 
Court  this  Judgment  was  affirmed.  Re  Grahdm, 
138  U.  S.  461 ;  Graham  v.  Weeks,  34L.ed.  1051, 
et  supra,  II.  b. 

The  writ  was  also  refused  in  Dillon  v.  State, 
88  Ohio  St.  586,  where  relief  was  sought  from 
an  erroneous  sentence  of  one  year's  imprison- 
ment in  the  penitentiary  and  to  pay  the  costs, 
when  the  state  statute  provided  for  a  fine  and 
imprisonment  in  the  penitentiary  of  not  more 
than  three  years,  or  In  the  county  Jail  not  more 
than  six  months. 

And  the  writ  was  refused  in  Ex '  parte  Van 
Hagan,  25  Ohio  St.  426,  432,  where  relief  was 
sought  from  an  erroneous  and  voidable  sen- 
tence infilcted  in  excess  of  that  prescribed  by 
the  law  then  in  force  upon  a  conviction  of  petit 
larceny,  and  the  prisoner  was  remanded  to  the 
custody  of  the  workhouse  superintendent.  Ex 
parte  Shaw,  7  Ohio  St.  81.  followed. 

The  prisoner  in  such  cases  is  not  entitled 
to  the  writ  of  habeas  corpus  as  of  right  under 
Mass.  Rev.  Stat.  chap.  3,  {  2,  and  this  la  espe- 
cially so  where  the  error  Is  In  the  Judgment, 
f'eeley's  Case,  12  Cush.  598.  600. 

And  the  prisoner's  discharge  upon  habeas 
corpus  was  refused  in  Re  Swan,  150  U.  S.  637, 
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be  relieved  under  a  petition  for  habeas  cor- 
pus." This  certainly  does  not  indicate  that 
the  court  held  the  doctrine  contended  for. 
We  also  fail  to  find  anything  in  the  second 
case  to  support  counsers  contention.  Though 
there  is  tliis  conflict  in  the  decisions  of 
the  state  courts  we  have  shown  exists  upon 
thifl  question,  the  Supreme  Court  of  the 
United  States,  in  two  late  cases,  clearly  hold 
the  doctrine  that  a  sentence  of  a  court  hav- 
ing jurisdiction  of  tftie  offense  and  of  the 
person  of  the  defendant  is  legal  so  far  as  it 
is  within  the  provisions  of  the  law,  and  only 
void  as  to  the  excess,  when  such  excess  is 
separable,  and  may  be  dealt  with  without 
disturbing  the  valid  portions  of  the  sen- 
tence. In  Re  Bonner,  151  U.  S.  258,  38L.ed. 
152,  decided  in  January,  1804,  the  Supreme 
Court  of  the  United  States,  speaking  through 
Mr.  Justice  Field,  says,  "If  the  court  is 
authorized  to  impose  imprisonment,  and  it 
exceeds  the  time  prescribed  by  law,  the  judg- 
ment is  void  for  the  excess."  Further  on    in 


653,  37  L.  ed.  1207,  1211,  as  he  had  not  per- 
formed the  legal  part  of  the  sentence. 

Habeas  corpus  was  also  denied  in  Ex  parte 
Mitchell,  70  Cal.  1,  3,  where  the  illegai  portion 
of  the  sentence  which  Imposed  Imprisonment 
for  nonpayment  of  a  fine  was  separable  from  the 
rest,  and  the  prisoner  was  remanded  to  custody. 

And  it  was  also  denied  In  Ex  parte  Henshaw, 
73  Cal.  486,  where  the  Judgment  for  contempt 
Imposed  costs  In  addition  to  the  fine  and  impris- 
onment. 

So,  the  writ  was  denied  in  Ex  parte  Hnnter, 
16  Fla.  575,  where  relief  was  sought  from  a  sen- 
tence to  pay  a  fine  and  costs  and  to  stand  com- 
mitted to  the  county  Jail  to  be  employed  at  such 
manual  labor  as  the  county  commissioners 
might  direct  not  exceeding  ninety  days,  on  the 
ground  that  the  sentence  was  not  wholly  void. 

Habeas  corpus  was  refused  In  Boss's  Case.  2 
Pick.  165,  and  In  Riley's  Case,  2  Pick.  172, 
wherein  the  prisoner  sought  to  be  released  from 
an  additional  punishment  wrongfully  awarded, 
and  the  prisoners  were  remanded.  See  same 
case  infra,  IV.  a. 

d.  Discharge  refused  until  legal  sentence  served. 

In  R£  Sweatman,  1  Cow.  144,  as  the  sentence 
was  valid  In  part  and  only  void  in  so  far  as  it 
exceeded  the  punishment  prescribed  for  the  of- 
fense, the  prisoner  was  remanded  for  the  res- 
idue of  the  valid  portion  of  the  sentence  upon 
habeas  corpus  proceedings. 

And  In  People,  Gately,  v.  Sage,  17  Misc.  712, 
the  court  upon  habeas  corpus  refused  to  modify 
the  sentence,  but  ordered  the  prisoner  to  be  re- 
leased upon  his  serving  the  valid  portion  of 
the  sentence. 

So,  in  People,  O'Brien,  v.  Woodworth.  78  Hon. 
586;  the  court  upon  like  proceedings  refused  to 
consider  the  legality  of  a  portion  of  the  sen- 
tence until  the  lawful  portion  had  been  served. 

And  the  same  course  was  pursued  in  People, 
Tralnor,  v.  Baker,  89  N.  Y.  460.  wherein  the 
court  refused  to  discharge  the  prisoner  until  he 
had  served  the  valid  portion  of  his  sentence. 

Again,  in  Ex  parte  Mooney,  26  W.  Va.  36.  53 
Am.  Rep.  59,  the  court  refused  to  release  the 
prisoner  upon  habeas  corpus  until  the  legal  por- 
tion of  the  sentence  Imposed  for  unlawful 
wounding  under  the  state  statute  governing  the 
offense  had  been  served. 

And  the  release  of  the  prisoner  upon  habeas 
corpus  was  refused  in  Re  Paschal,  66  Kan.  123. 
124,  as  the  minimum  time  of  punishment  for 
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the  opinioii  th«iit learned  judge  says:  "A  ques- 
tion of  Aome  difficulty  arises,  which  has  been 
disposed  of  in  different  ways,  and  that  is  as  to 
the  validity  of  a  jud^ent  which  exceeds  in 
its  extent  the  duration  of  time  prescribed 
by  law.  With  many  courts  and  judges, — 
perhaps,  with  the  majority, — such  judgment 
is  considered  vaJid  to  the  extent  to  which  the 
law  allowed  it  to  be  entered,  and  only  void 
for  the  excess.  Following  out  this  argu- 
ment, i>t  is  further  claimed  that  therefore  the 
writ  of  habeas  corpus  cannot  be  invoked  for 
the  relief  of  a  party  until  the  time  has  ex- 
pired to  which  the  judgment  should  have 
been  limited."  Subsequently,  in  April  of 
that  year,  the  question  was  squarely  decided, 
by  a  unanimous  court,  in  Untied  States  v. 
Pridgeon,  153  U.  S.  62,  38  L.  ed.  636.  In 
that  case  the  court,  speaking  throug'h  Mr. 
Justice  Jackson,  says:  "Without  undertak- 
ing to  review  the  authorities  in  this  and 
other  courts,  we  think  the  principle  is  estab- 
lished that,  where  a  court  has  jurisdiction 


of  the  person  and  of  the  offense,  the^  imposi- 
tion of  a  sentence  in  excess  of  what  the  law 
permits  does  not  render  the  legal  or  author- 
ized portion  of  the  sentence  void,  but  only 
leaves  such  portion  of  the  sentence  as  may  be 
in  excess  open  to  question  and  attack.  In 
other  words,  the  sound  rule  is  that  a  sen- 
tence is  legal  so  far  as  it  is  within  the  pro- 
visions of  law  and  the  jurisdiction  of  the 
court  over  the  person  and  offense,  and  only 
void  as  to  the  excess,  when  such  excess  is 
separable,  and  may  be  dealt  with  without 
distui'bing.  tibe  valid  portion  of  the  sentence. 
Many  well-considered  authorities,  in  Eng- 
land as  well  as  in  this  country,  hold  that, 
where  there  is  jurisdiction  of  the  person  and 
of  the  offense,  the  excess  in  the  sentence  of 
the  court  beyond  the  provisions  of  law  is  only 
voidable  in  proceeding  upon  a  writ  of  error. 
Ex  parte  La/nge,  18  Wall.  163,  21  L.  ed.  872; 
Sennoif's  Case,  146  Mass.  489;  People,  De- 
voe,  V.  Kelly,  97  N.  Y.  212;  People,  Tweed, 
V.  lAscomb,  60  N.  Y.  659,  19  Am.  Rep.  211; 


the  crime  actually  charged  had  not  expired,  and 
tbe  sentence  was  not  absolutely  void. 

It  was  also  refused  in  Re  Sloan  (N.  M.)  25 
Pac.  930,  937,  where  the  petitioners  had  been 
punished  by  fine  and  imprisonment  in  the  coun- 
ty jail  until  the  fine  and  costs  were  paid  for 
dlsot)eying  an  Injunction,  as  the  fines  were  part- 
ly legal  and  the  petitioners  could  be  held  for 
SQch  valid  portion. 

The  theory  upon  which  the  courts  base  their 
decisions  is  that  the  sentence  imposed  is  not 
absolutely  void,  but  only  void  as  to  the  excess, 
and  therefore  the  legal  portion  must  be  served 
before  the  prlson^ir  will  be  granted  his  dis- 
charge. 

Thus,  in  Re  Swan,  150  U.  B.  637.  653,  37  L. 
«d.  1207. 1211,  where  it  was  not  within  the  power 
of  the  court  to  require  payment  of  costs,  and  its 
judgment  was  to  that  extent  in  excess  of  the  au- 
thority of  the  court,  the  prisoner  was  not  en- 
titled to  his  discharge  until  the  legal  portion 
of  the  sentence  was  carried  qnt.  See  also,  to 
the  same  effect.  Ex  parte  Henshaw,  73  Cal.  486 ; 
Ex  parte  Mitchell,  70  Cal.  1,Z;  Ex  parte  Hunt- 
er, 10  Fla.  675. 

e.  Sentence  corrected  or  modified  and  affirmed. 

In  Burch  v.  State,  55  Ala.  136,  the  prisoner, 
coDTlcted  of  gaming,  was  fined  $50,  and  sen- 
tenced to  hard  labor  for  the  county  for  the 
space  of  thirty  days  on  account  of  the  fine.  The 
statutory  limit  of  the  term  of  hard  labor  on  ac- 
•'ount  of  the  fine  was  twenty  days.  The  record 
disclosed  a  regular  judgment  of  conviction  and 
the  sentence  was  proper  in  form  and  only  er- 
roneous in  so  far  as  it  imposed  a  greater  pun- 
ishment than  the  law  authorized.  The  court 
00  habeas  corpus  corrected  the  sentence  so  as 
to  conform  to  the  law,  and  affirmed  the  Judg- 
ment in  all  other  respects. 

(.  Hentenoe    ordered    modified,    and    case    re- 
manded. 

In  Herrington  v.  State,  87  Ala.  1,  the  circuit 
fourt  had  exceeded  its  authority  in  the  matter 
of  fixing  the  punishment,  but  the  only  error 
was  in  declaring  the  kind  of  punishment  the 
prisoner  was  to  tmdergo.  The  court  upon  hab- 
eas corpus  and  writ  of  error  heard  together  re- 
fuiied  to  discharge  the  prisoner  as  he  was  sub- 
}e<'t  to  imprisonment  and  rightly  in  custody, 
and  the  law  had  declared  what  kind  of  punish- 
ment might  be  inflicted  on  him,  and  no  obsta- 
cle was  shown  In  the  way  of  such  infliction. 
45  L.  R.  A. 


The  judgment  of  the  circuit  court  was  therefore 
reversed  back  to  the  conviction  but  no  further, 
and  the  cause  was  remanded  in  order  that  the 
circuit  court  might  order  a  proper  sentence. 

In  Re  Harris,  68  Vt.  243,  the  prisoner,  con- 
victed of  the  offense  of  open  and  gross  lewdness, 
was  sentenced  to  two  years  and  nine  months  in 
the  state  prison.  The  sentence  was  held  void 
upon  habeas  corpus  because  the  imprisonment 
should  be  in  the  house  of  correction.  As,  how- 
ever, the  record  showed  that  theipetitioner  was 
properly  convicted,  and  that  the  error  was  in 
the  sentence,  the  court  stated  that  there  was  no 
good  reason  why  jurisdiction  should  not  be  re- 
assumed  by  the  court  in  which  he  was  con- 
victed in  order  that  be  might  be  properly  sen- 
tenced, and  for  that  reason  it  remanded  the 
prisoner  in  order  that  the  proper  sentence  might 
be  imposed. 

And  in  Ex  parte  Simmons,  62  Ala.  416,  the 
case  was  remanded  in  order  that  proper  sen- 
tence might  be  imposed  on  habeas  corpus  pro- 
ceedings. 

« 

g.  Proper  aentcnoe  imposed,   and  prisoner  re- 
manded. 

In  Ex  parte  Bcthurum,  66  Mo.545,  the  prison- 
er, convicted  of  forgery  in  the  third  degree,  was 
sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  eight  years.  The  maximum  pun- 
ishment for  that  offense  as  fixed  by  law  was 
seven  years'  imprisonment  in  the  penitentiary. 
He  sought  to  be  released  and  discharged  from 
such  imprisonment,  on  the  ground  that  it  was 
illegal,  on  a  petition  for  habeas  corpus.  The 
Missouri  statute  of  March  1,  1877,  gave  power 
to  any  court  to  which  application  was  made  by 
writ  of  habeas  corpus  for  the  release  of  a  pris- 
oner under  sentence,  erroneous  as  to  time  or 
place,  to  pronounce  the  proper  sentence  with  re- 
spect to  such  place  and  the  correct  length  of 
time,  and  also  gave  power  to  such  court  to  cor- 
rect such  sentences  passed  prior  to  the  date  of 
such  act.  The  court  in  that  case  refused  his 
discharge  upon  habeas  corpus,  and  proceeded 
to  pass  the  sentence  which  the  court  below 
should  have  passed  upon  him,  and  directed  the 
marshal  to  remand  the  prisoner  to  the  peniten- 
tiary and  to  keep^  him  there  as  directed  by  law 
until  the  sentence  of  the  court  was  complied 
with. 

h.  Execution  stayed,  hail  for  future  appearance. 

In  Ex  parte  McGrcw,  40  Tex.  472,  the  petl- 
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People,  Woolf,  v.  Jacobs,  66  N.  Y.  8;  Eco 
parte  Shaw,  7  Ohio  St  81,  70  Am.  Dec.  55; 
Ew  parte  Van  Hagan,  25  Ohio  St.  426;  Re 
Qraham,  74  Wis.  450;  EUner  y.  Bhrigley,  80 
Iowa,  30 ;  Eoa  parte  Mao,  44  Cal.  579.  Under 
.a  writ  of  habeas  corpus,  the  inquiry  is  ad- 
dressed, not  to  errors^  but  to  the  question 
whether  the  proceedings,  and  the  judgment 
rendered  therein,  are,  for  any  reason,  nulli- 
ties; and,  unless  it  is  affirmatively  shown 
that  the  judgment  or  sentence^  under  which 
the  petitioner  is  confined  is  void,  he  is  not 
entitled  to  his  discharge.  It  may  often  oc- 
cur that  the  sentence  imposed  may  be  valid 
in  part  and  void  in  part,  but  the  void  por- 
tion of  the  judgment  or  sentence  ehould  not 
necessarily,  or  generally,  vitiate  the  valid 
portion.  By  R^.  Stat.  §  761,  'the  court  or 
jusrUce  or  judge  shall  proceed  in  a  summary 
way  to  determine  the  facts  of  the  case  [in 
habeas  corpus]  by  hearing  the  testimony  and 
arguments,  and  thereupon  to  dispose  of  the 
party  as  law  and  justice  require.'    There  is 


no  law  or  justice  in  giving  to  a  prisoner  re- 
lief under  habeas  corpus  that  is  equivalent 
to  an  acquittal,  when,  upon  writ  of  error, 
he  could  only  have  secured  relief  from  that 
portion  of  the  sentence  which  was  void.  In 
the  present  case  the  five-years  term  of  im- 
prisonment, to  which  Pridgeon  was  sen- 
tenced, cannot  properly  be  held  void  because 
of  the  additional  imposition  of  'hard  labor' 
during  his  confinement.  Thus,  in  Be  8u>an, 
150  U.  S.  637,  37  L.  ed.  1207,  it  is  stated 
that  'even  if  it  was  not  within  the  power  of 
the  court  to  require  payment  of  costs,  and 
its  judgment,  to  that  extent,  exceeded  its  au- 
thority, yet  he  cannot  be  discharged  on  ha- 
beas corpus  until  he  has  perform^  so  much 
of  the  judgment,  or  served  out  so  much  of 
the  sentence,  as  it  was  within  the  power 
of  the  court  to  impose.'  We  have  notdeemed 
it  necessary  to  review,  or  to  attempt  to  rec- 
oncile, the  authorities  on  the  question,  for 
the  reason  that  while  all  concede  that  nei- 
ther irregularities  nor  error,  so  far  as  they 


tloner  for  habeas  corpus  was  sentenced  to  Im- 
prlBonment  In  the  county  Jail  for  one  year,  and 
fined  IC^OO  by  a  Justice  of  the  peace  upon  a  con- 
viction for  an  aggravated  assault  and  battery, 
while  under  the  statutes  the  extent  of  the  fine 
which  he  had  power  to  impose  was  limited  to 
$100  as  a  maximum.  The  court  therefore  dla- 
chai'ged  the  prisoner  from  his  imprisonment 
upon  his  entering  into  a  bail  bond  with  suffi- 
cient sureties  to  be  approved  of  by  the  court  to 
appear  at  the  district  court  to  answer  the 
charge. 

I.  Befnanded,  and  record  corrected. 

If  the  Judgment  of  convictioi)  by  a  court  of 
record  is  void  by  reason  of  a  want  of  power 
to  Impose  the  punishment  pronounced  by  it,  the 
prisoner  in  a  habeas  corpus  case  may  be  re- 
manded for  sentence,  and  the  record  may  be 
corrected.  People,  Johnson,  v.  Webster,  92 
Hun,  378,  880;  People,  Devoe,  v.  Kelly,  82 
Hun,  586,  07  N.  Y.  212.  In  that  case  the  length 
of  the  sentence  was  not  definitely  stated. 

Substantially  the  same  course  was  taken  in 
the  case  of  Re  Harris,  68  Vt.  243.  and  in  Sot 
parte  Simmons,  62  Ala.  416,  aupra.  III.  f. 

IV.  Effect  on  appeal,  or  on  writ  of  error, 

a.  In  general. 

The  weight  of  authority,  however,  would  seem 
to  be  in  favor  of  the  theory  that  if  the  Judg- 
ment is  that  of  a  court  having  full  Jurisdiction, 
and  the  sentence  imposed  is  merely  excessive  as 
being  beyond  the  limit  of  the  punishment  pre- 
scribed by  law.  the  party  aggrieved  can  only  have 
relief  by  writ  of  error  or  other  process  of  review, 
and  that  it  is  only-  when  the  court  pronounces 
Judgment  in  a  criminal  case  which  is  not  author- 
ized by  law  under  any  circumstances  in  the 
particular  case  made  by  the  pleadings,  whether 
the  trial  has  proceeded  regularly  or  otherwise, 
that  such  Judgment  can  be  said  to  be  void  so  as 
to  Justify  the  discharge  of  the  defendant  held 
in  custody  by  such  Judgment.  Kirby  v.  State, 
62  Ala.  51 ;  Ew  parte  Simmons,  62  Ala.  416  ;  Ea 
parte  Brown,  63  Ala.  187,  188 ;  Sw  parte  Gib- 
son, 31  Cal.  628 ;  Eo  parte  Max,  44  Cal.  579 ; 
Lark  v.  State,  66  Ga.  435 ;  Blsher  v.  Bhrigley, 
80  Iowa,  30 ;  Piatt  v.  Harrison,  6  Iowa,  79,  71 
Am.  Dec.  889 ;  Re  Paschal,  56  Kan.  123,  124 ; 
Re  Petty,  22  Kan.  477 ;  Re  Dill,  82  Kan.  668, 
49  Am.  Rep.  605;  State,  Dudoussat,  v.  Klock, 
48  La.  Ann.  67,  72 ;  State  v.  Tibbetts,  86  Me. 
45  L.  R.  A. 


189,  199;  Phinney's  Petitioner,  82  Me.  440; 
Lynn  v.  State,  84  Md.  67;  Sennott's  Case.  146 
Mass.  489,  498;  Clarke's  Case,  12  Cush.  820; 
Herrlck  v.  Smith,  1  Gray,  1,  50,  61  Am.  Dec 
881;  Adams  v.  Vose,  1  Gray,  51;  Christian  v. 
Com.  5  Met  530,  531 ;  Hopkins  v.  Com.  3  Met. 
460;  Ross's  Case,  2  Pick.  165;  Feeley's  Case^ 
12  Cush.  598;  Re  Underwood,  30  Mich.  502; 
People,  Devoe,  v.  Kelly,  97  N.  Y.  212;  People, 
Tweed,  v.  Liscomb,  60  N.  Y.  559,  19  Am.  Bep. 
211,  233,  234;  People,  Woolf,  v.  Jacobs,  66  N. 
Y.  8;  People,  Peck,  v.  Schants,  18  Misc.  663; 
Ex  parte  Shaw,  7  Ohio  St.  81,  70  Am.  Dec 
55;  Ew  parte  Van  Hagan,  25  Ohio  St  426; 
State,  Welch,  v.  Sloan,  65  Wis.  647,  651;  Re 
Perry,  30  Wis.  268 ;  Crandall's  Petition,  34  Wla 
177;  Semler's  Petition,  41  Wis.  517;  Hauser 
V.  State,  33  Wis.  678 ;  Re  Graham,  74  Wis.  450, 
188  U.  S.  461,  402 ;  Graham  v.  Weeks,  34  L.  ed. 
1051,  1052;  United  States  v.  Pridgeon,  153  U. 
S.  48,  38  L.  ed.  631 ;  Bw  parte  Lange,  18  Wall. 
163,  21  L.  ed.  872;  Ew  parte  Watkins,  3  Pet 
198,  7  L.  ed.  650 ;  Ew  parte  Slebold,  100  U.  & 
371,  373,  25  L.  ed.  717,  718. 

It  is  not,  however,  to  be  inferred  that  the 
rule  as  laid  down  In  the  above  cases  of  Sw 
parte  Lange,  IS  Wall.  163,  21  L.  ed.  872 ;  Peo- 
ple, Tweed,  v.  Liscomb,  60  N.  Y.  559.  19  Am. 
Rep.  211 ;  and  People,  Woolf,  v.  Jacobs,  66  N. 
Y.  8,  necessarily  implies  that  every  Judgment 
which  a  court  having  Jurisdiction  of  a  person 
and  of  his  offense  might  render  would  be  held 
to  be  within  its  Jurisdiction,  and  not  open  to  in- 
quiry upon  habeas  corpus,  and  it  is  always  a 
pertinent  question,  whether  or  not  the  act  un- 
der consideration  was  done  In  the  exercise  of 
the  existing  Jurisdiction,  as  a  sentence  might 
be  so  foreign  to  the  law  and  the  case  before  the 
court,  and  so  far  in  excess  of  the  power  con- 
ferred upon  the  court,  as  to  furnish  ground  for 
an  argument  that  it  was  not  merely  erroneous, 
but  entirely  outside  of  the  Jurisdiction.  Sen- 
nott'B  Case,  146  Mass.  489,  493 ;  Clarke's  Case, 
12  Cush.  320 ;  Adams  v.  Vose,  1  Gray.  51. 

Bo,  in  Feeley's  Case,  12  Cush.  598,  600,  the 
court  expressly  pointed  out  that  the  error  was 
in  the  Judgment,  and  that  in  such  cases  the 
ordinary  remedy  was  by  writ  <rf  error,  under 
which  the  court  had  power,  by  virtue  of  chap. 
87,  Mass.  Stat  1851,  to  render  such  Judgment 
as  ought  to  have  been  rendered,  and  that  where 
some  informality  not  affecting  the  merits  ot  the 
case  is  found  this  power  of  correcting  the  Judg- 
ment was  important. 
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were  within  the  jurisdiction  of  the  oourt^  can 
be  inquired  into  upon  a  writ  of  habeas  cor- 
pus— because  a  writ  of  habe&s  corpus  can- 
not be  made  to  perform  the  functions  of  a 
writ  of  error,  in  relation  to  proceedings  of  a 
court  within  its  jurisdiction, — ^they  differ 
widely  as  to  what  constitutes  error,  and 
what  should  be  regarded  as  rendering  the 
judgment  or  proceedings  void/' 

In  the  case  at  bar,  we  see  no.  difficulty  in 
separating  the  sent^ooe  for  two  years,  for 
which  it  is  conceded  the  petitioner  might 
have  been  sentenced,  from  the  three  years 
assumed  by  us  and  claimed  by  counsel  to  be 
in  exoess  of  the  time  the  petitnoner  could 
have  been  sentenced.  Neither  the  supreme 
court  of  Wisoonsm  nor  the  Supreme  Court 
of  the  Uxkited  States  seems  to  have  discov- 
ered any  difficulty  in  so  separating  the  valid 
from  tiM  invalid  portions  of  the  sentence  in 
Graham's  Case,  The  decision  in  Re  Prid- 
neon,  read  in  connection  with  Re  Orahamf 
74  Wis.  460,  138  U.  S.  461,  34  L.  ed.  1051, 


fully  inteiprets  the  meaning  of  that  court 
in  the  use  of  the  expression,  "when  such 
excess  is  separable,  and  may  be  dealt 
with  without  disturbing  the  valid  poitions 
of  the  sentence."  Ten  years,  says  the  court, 
in  effect,  in  Re  Cfraham,  is  easily  separable 
from  the  three  years, — ^the  void  excess  in  the 
judgment.  "When  the  ten  years  hs/ve  ex- 
pired," says  the  court,  "probably  the  court 
will  order  the  prisoner's  discharge,  but  un- 
til then  he  has  no  right  to  ask  the  annul- 
ment of  the  entire  judgment."  So  we  say 
here,  when  two  years  shall  have  expired,  no 
other  proceedings  having  been  taken  in  the 
meantime  to  correct  the  judgment,  if,  upon 
examination,  it  should  prove  to  be  erroneous 
as  to  the  term  imposed,  the  petitioner  would 
be  in  a  position  to  ask  for  his  discharge. 
But  he  is  now  held  under  legal  process  from 
a  court  of  com/petent  jurisdiotion. 

It  was  urged  by  the  counsel  for  the  peti- 
tioner that  tiie  statutes  in  the  e^iea  of  Wis- 
consin and  New  York  nuiterially  influenced 


In  B»  parte  Van  Hagan,  25  Ohio  St.  426, 
432.  a  punishment  inflicted  upon  a  charge  of 
petit  larceny  In  excess  of  that  prescribed  by  the 
law  then  In  force  was  held  to  be  erroneous  and 
Toldable,  but  not  absolutely  void  so  that  a  writ 
of  error  to  reverse  the  proceedings  or  sentence 
was  the  remedy  to  obtain  his  discharge  from 
such  Illegal  Imprisonment.  In  this  case  the 
court  relied  upon  and  followed  Bx  parte  Shaw, 
7  Ohio  St.  81,  70  Am.  Dec.  55. 

In  Dillon  V.  State,  88  Ohio  St.  586,  the  pris- 
oner, convicted  of  the  offense  of  throwing 
stones  at  railroad  cars,  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  one  year 
and  to  pay  the  costs,  but  no  fine  was  assessed. 
The  statute  provided  for  a  fine  not  exceeding 
^500  and  Imprisonment  in  the  penitentiary  not 
more  than  three  years,  or  In  the  county  Jail 
not  more  than  six  months.  In  that  case  it 
was  stated  that  If  the  fine  or  imprisonment  Im- 
posed be  either  less  or  greater  than  that  pre- 
scribed in  the  statute  the  sentence  was  not  void 
but  erroneous,  and  error  to  reverse  the  proceed- 
ings or  sentence  was  the  proper  remedy. 

In  this  case  the  court  did  not  pronounce  the 
additional  penalty,  which  it  had  power  to  do, 
the  statute  giving  it  power  to  punish  both  by 
fine  and  imprisonment. 

In  Skaggs  v.  State,  108  Ind.  53,  the  defend- 
ant, convicted  of  assault  and  battery  with  In- 
tent to  commit  a  rai>e,  objected  to  the  Judgment 
upon  the  ground  that  the  trial  court  Imposed 
«  penalty  which  was  not  assessed  by  the  Jury 
in  their  verdict,  or  authorised  by  the  statute 
defining  the  offense  of  which  he  was  found 
guilty  and  prescribing  its  punishment,  in  that 
it  was  adjudged  by  the  court  that  he  "be  dis- 
franchised and  rendered  incapable  of  holding 
Any  office  of  trust  or  profit  for  five  years."  It 
was  held  that  this  was  an  error  in  the  Judg- 
ment and  was  shown  In  the  record,  but  it  was 
an  error  of  which  the  prisoner  could  not  com- 
plain in  that  court  and  for  which  he  could  not 
obtain  a  reversal  of  the  court  below  in  whole  or 
Jn  part,  as  the  record  did  not  show  that  any  ob- 
jection was  taken  or  that  he  moved  for  the 
modification  of  such  verdict. 

A  sentence  which  Is  merely  bad  for  excess 
may  be  reversed  for  the  excess,  and  left  to  stand 
(or  BO  much  as  could  lawfully  be  Imposed.  Peo- 
ple V.  Seller,  58  Mich.  827. 

An  additional  imprisonment  Imposed  for  non- 
payment of  a  fine  cannot  be  Imposed  unless  the 
court  has  special  power  conferred  upon  It  to 
45  L.  R.  A. 


render  such  Judgmsnt,  and  to  the  extent  of  the 
additional  penalty  the  Judgment  will  be  held  to 
be  void.  Bm  parttt  Rosenheim,  83  Cal.  388,  892. 
And  the  part  of  the  sentence  which  Inflicts 
the  proper  punishment  for  the  crime  of  which 
the  accused  is  convicted  must  remain  Intact. 
State  V.  Brannon,  34  La.  Ann.  042,  947 ;  Re 
Sweatman,  1  Cow.  144 ;  Brown  v.  State,  18  Ark. 
96. 

b.  Bentenoe  reversed,  prisoner  discharged. 

In  McDonald  v.  State,  45  Md.  90,  the  pris- 
oner, indicted  for  murder,  was  found  guilty  of 
manslaughter  and  sentenced  to  flve  years'  im- 
prisonment in  the  Jail  of  Baltimore  city,  while 
the  statute  provided  for  confinement  in  the  peni- 
tentiary not  more  than  ten  years,  or,  in  the 
discretion  of  the  court,  a  fine  of  not  more  than 
$500  or  Imprisonment  In  Jail  of  not  more  than 
two  years.  He  sought  to  review  the  proceed- 
ings by  way  of  writ  of  error.  It  was  con- 
ceded that  the  Judgment  must  be  reversed,  but 
the  question  was  whether  upon  such  reversal 
the  court  had  the  power  to  Impose  a  proper  sen- 
tence, or  to  remand  the  case  to  the  court  of 
original  Jurisdiction  for  that  purpose.  It  was 
held  that  in  the  absence  of  legislation  confer- 
ring that  authority  the  court  nad  no  power  to  do 
either  of  these  things,  and  could  only  reverse 
the  Judgment. 

In  the  above  case,  the  court  adopted  the  rul- 
ing in  Christian  v.  Com.  5  Met.  530,  to  the  ef- 
fect that  whatever  other  remedy  the  state 
might  have,  it  was  not  competent  for  that  court 
to  pass  a  new  sentence  upon  the  prisoner,  nor 
to  remit  the  case  to  the  criminal  court. 

In  Shepherd  v.  Com.  2  Met.  419.  a  writ  of 
error  was  sought  to  reyerse  a  Judgment  of  the 
municipal  court  upon  a  conviction  for  simple 
larceny.  The  prisoner  was  sentenced  to  soli- 
tary confinement  and  hard  labor  In  the  house 
of  correction  for  four  years.  The  error  assigned 
was  that  the  prisoner,  if  sentenced  for  a  longer 
term  than  three  years,  could  only  be  sent  to  the 
state  prison,  and  not  to  the  house  of  correction. 
The  court  reversed  the  Judgment,  and  the  pris- 
oner was  ordered  to  be  discharged. 

In  the  above  case  the  cause  was  not  sent 
back  to  the  municipal  court  to  render  a  new 
Judgment,  as  the  court  considered  it  had  no 
power  to  do  so,  neither  had  It  the  power  to 
render  a  new  Judgment  itself. 

In  Stevens  v.  Com.  4  Met.  360,  the  prisoner, 
convicted  of  simple  larceny  of  property  of  the 
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those  courtfl  in  holding  such  judgments  only 
erroneous,  and  not  void.  But  we  fail  to  see 
how  the  statute  affects  the  question  of  what 
constitutes  a  void  judgment.  The  learned 
counsel  for  the  petitioner  also  seem  to  attach 
much  importance  to  the  clause  in  our  habeas 
corpus  act  which  provides  that  a  defendant 
"can  be  discharged  only  for  some  one  of  -the 
following  causes :  ( 1 )  Where  the  court  has 
ex.ceeded  the  limit  of  its  jurisdiction,  either 
as  to  the  matter,  place,  sum,  or  person.  .  .  . 
And  they  strenuously  contend  that  when  the 
court,  in  this  case,  sentenced  the  petitioner 
to  the  penitentiary  for  the  period  of  five 
years,  when,  as  they  eon  tend,  his  sentence 
should  not  lia;ve  exceeded  two,  the  court  ex- 
ceeded the  limit  of  its  jurisdiction.  Now, 
what  is  jurisdiction?  Bouvier  defines  it  as 
"the  authority  by  which  judicial  officers 
take  cognizance  of  and  decide  cases;  power 
to  hear  and  determine  a  cause."  "Jurisdic- 
tion of  the  cause  is  the  power  over  the  sub- 
ject-matter, given  by  the  law  of  the  sover- 


eignty in  which  the  tribunal  exists."  When 
and  how  does  the  court  exceed  the  limit  of 
its  jurisdiction?  As  a  court  of  general  ju- 
risdiction, the  circuit  court  had  jurisdiction 
over  the  offense  charged  in  the  indictment, 
and  over  the  person  of  the  petitioner.  The 
court  has  not  exceeded  the  limit  of  that  ju- 
risdiction. It  may  be,  as  claimed,  that  it  has 
committed  an  error  in  sentencing  the  peti- 
tioner to  a  term  longer  thaa  the  law  permits. 
The  excess  beyond  the  limit  of  the  law  would 
constitute  error,  and  render  the  excess  void. 
But,  to  our  minds,  there  is  no  excess  of  ju- 
risdiction. As  an  illustration  of  what  consti- 
tutes excess  of  jurisdiction,  take  the  Txcccd 
Case,  60  N.  Y.  559,  19  Am.  Rep.  211.  The 
court  sentenced  the  defendant  to  the  limit 
of  the  law,  upon  the  firsrt  count  in  the  in- 
dictment. In  imposing  the  second  sentence 
upon  the  second  count,  it  exceeded  its  ju- 
risdiction, because  it  had  heard  and  decided 
the  case,  and  pronounced  judgment, — all  the 
judgment  it  was  authorized  to  pronounce. 


value  of  over  $100,  wjis  sentenced  to 
two  years*  bard  labor  and  three  days'  solitary 
Imprisonment  in  the  bouse  of  correction.  The 
error  assigned  was  that  the  three  days'  solitary 
confinement  was  not  warranted  by  the  law 
and  that  the  judgment  was  erroneous  and  void. 
It  was  held  that  the  court  could  not  sentence 
him  to  hard  labor  for  the  maximum  term  and 
add  solitary  confinement  thereto,  but  that  the 
hard  labor  and  solitary  confinement  must  be 
within  the  maximum  term  fixed.  The  judgment 
was  therefore  reversed. 

Excessive  sentences  were  reversed  upon  writs 
of  error  In  Tully  v.  Com.  4  Met.  357 ;  Christian 
V.  Com.  5  Met.  530 ;  Ross's  Case,  2  Pick.  165 ; 
Blley's  Case,  2  Pick.  172. 

In  Christian  v.  Com.  5  Met.  530,  531,  it  Is 
said  that  it  is  not  competent  for  the  court  to 
reverse  in  part  where  the  Judgment  is  entire, 
nor  to  enter  up  such  Judgment  as  the  court  be- 
low ought  to  have  entered,  and  the  fact  that 
the  prisoner  has  yet  suffered  no  part  of  the  sen- 
tence on  the  erroneous  Judgment  does  not  vary 
the  case  in  principle;  but  If  one  has  suffered 
a  part  of  a  sentence  awarded  on  an  erroneous 
Judgment,  it  may  add  weight  to  the  reasons  why 
a  new  Judgment  should  not  be  rendered  or  pro- 
nounced. 

In  Howard  v.  People,  3  Mich.  207,  the  prison- 
er, convicted  of  assault  and  battery  before  a 
justice  of  the  peace  without  a  Jury,  was  fined, 
ordered  to  pay  the  costs  of  the  suit,  and  to 
stand  committed  to  prison  until  they  were  paid. 
On  writ  of  error  Judgment  was  reversed  as  the 
justice  had  exceeded  his  authority  in  sentencing 
him  to  stand  committed  until  the  fine  was  paid, 
as  the  only  power  he  had  was  to  fine  or  im- 
prison within  the  limits  fixed  by  the  statutes. 

In  Elliott  V.  People.  13  Mich.  865,  the  pris- 
oner, convicted  of  embezzlement,  was  sentenced 
to  the  house  of  correction  for  two  years.  The 
court  reversed  the  judgment  and  discharged  the 
prisoner  because  the  sentence  to  that  place  for 
more  than  one  year  was  unauthorized.  The 
court  further  held  that  it  could  not  substitute 
a  sentence  which  the  court  below  might  have 
given,  but  did  not  in  fact  give,  and  relied  upon 
the  cases  of  King  v.  Ellis,  5  Barn.  &  C.  395 ; 
King  V.  Rourne,  7  Ad.  k  El.  58 ;  and  Shepherd 
V.  Com.  2  Met.  419. 

In  Shepherd  v.  People,  25  N.  Y.  406,  a  wrong 
judgment  upon  a  conviction  for  arson  In  the 
first  degree  was  reversed,  and  although  the  trial 
and  conviction  were  regular,  yet  upon  such 
45  L.  R.  A. 


judgment  of  reversal  the  prisoner  was  dis- 
charged. In  this  case  the  decision  was  founded 
upon  the  Idea  that  prior  to  the  New  York  act 
of  April  24,  18G3,  the  appellate  court  had  no 
authority,  on  the  reversal  of  a  Judgment  wrong- 
fully pronounced  when  the  trial  and  conviction 
were  regular,  either  to  pronounce  the  proper 
Judgment  or  to  remit  the  record  to  the  court 
where  sentence  was  pronounced  with  directions 
to  that  court  to  pass  the  appropriate  sentence. 
For  that  reason  the  court  held  that  the  prisoner 
was  entitled  to  his  dlschai'ge.  In  that  case  the 
sentence  Imposed  upon  the  prisoner  was  that  he 
should  be  imprisoned  and  be  kept  at  hard  labor 
for  the  term  of  his  natural  life. 

c.  PH8oner   discharged,    legal   Benience   served. 

In  People  v.  Harrington.  75  Mich.  112.  the 
prisoner,  charged  with  assault  with  intent  to 
do  great  bodily  harm,  was  convicted  of  assault 
and  battery  only,  and  sentenced  to  forty  days' 
Imprisonment  and  to  pay  a  fine  within  such 
time,  or,  In  default,  to  be  imprisoned  until  the 
fine  was  paid,  the  whole  imprisonment  not  to 
exceed  four  months.  Three  months'  imprison- 
ment was  all  that  could  be  awarded  by  the  jus- 
tice, and  the  question  was  whether  the  sentence 
of  imprisonment  separately  for  forty  days  and 
a  fine,  which  was  to  be  followed  by  imprison- 
ment till  paid,  not  beyond  four  months  from 
sentence,  was  entirely  void,  or  void  only  as  to  the 
excessive  punishment  The  court  upon  proceed- 
ings by  way  of  error  hefd  the  sentence  was  not 
wholly  void  as  the  court  could  have  Imprisoned 
absolutely  for  three  months,  and  could  have 
imprisoned  three  months  in  default  of  payment 
of  the  fine,  and  the  Intention  was  evident  that 
in  default  the  defendant  should  remain  impris- 
oned for  four  months  of  which  time  only  one 
month  was  excessive.  The  Judgment  as  to  the 
term  of  Imprisonment  beyond  the  three  months 
was  therefore  reversed,  and  as  the  time  had  ex- 
pired the  prisoner  was  discharged  from  custody. 

In  Clellans  v.  Com.  8  Pa.  223,  226,  229.  the 
prisoners,  convicted  of  a  riot,  were  sentenced 
to  pay  a  fine  of  $1  and  undergo  Imprisonment 
for  throe  years  In  the  Eastern  penitentiary  in 
solitary  confinement  at  hard  labor.  They  ob- 
jected to  the  sentence  upon  proceedings  In  error 
upon  the  ground  that  the  court  had  no  power 
to  commit  them  to  the  penitentiary,  on  the 
gronnd  that  the  proper  punishment  was  in  the 
county  Jail.  The  court  reversed  the  Judgment 
upon  the  ground  that  the  statutes  did  not  au- 
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When,  therefore,  the  court  cLseuixied  to  add 
a  eeoond  judgmeiit  and  3en4«noe  it  exceeded 
the  limit  of  its  jurisdiction.  In  other  words, 
the  court  had  no  power  to  make  the  second 
or  additional  jud^ent.  When  it  rendered 
the  judgment,  and  all  the  judgment  the  law 
authorized,  its  power  was  exhausted,  and  its 
attempt  to  ada  a  second  judgment  or  sen- 
tence was  an  attempt  to  do  an  act  wi>ihout, 
or  in  excess  of  the  limit  of,  ite  jurisdiction. 
Ex  parte  Lange,  18  Wall.  163,  21  L.  ed.  872, 
also  illustrates  what  is  meant  hy  the  term 
"exceeding  the  limit  of  its  jurisdiction,"  as 
a4)plied  to  a  court.  In  that  case  the  circuit 
court  had  rendered  one  judgment,  which  had 
^  been  satisfied,  and  the  court  then  attempted 
'  io  set  that  aside  and  render  a  second  judg- 
ment, and  the  Supreme  Court  of  the  Unit^ 
States  says  that  it  had  no  jurisdiction  to 
render  the  judgment.  "The  power  was  ex- 
hausted ;  its  further  exercise  was  prohiibited. 
It  was  error,  but  it  was  error  because  the 
power  to  render  any  furtiier  judgment  did 


not  exist,"  18  Wall.  176,  21  L.  ed.  879. 
But  when  the  circuit  court,  in  the  case  at 
bar,  was  rendering  judgment,  it  wae  doing 
precisely  what  it  was  authorized  to  do  by 
virtue  of  ite  jurisdiction  over  the  offense 
charged,  and  of  the  petitioners,  and  it  ren- 
dered a  judgment  in  its  nature  such  as  it  was 
authorized  to  render,  namely,  a  judgment  of 
imprisonment  in  the  state's  prison  of  ihifl 
state.  Assuming  thai  in  rendering  that 
judgment  it  should  have  designated  the  term 
two  years,  instead  of  five,  the  court  com- 
mitted an  error,  but  it  never  exceeded  the 
limit  of  its  jurisdiction.  It  simply  imposed 
a  9entem*e  in  excess  of  what  the  law  permits, 
while  properly  exercising  its  jurisdiction. 
Upon  this  question  we  may  be  justified  in 
again  quoting  the  langucige  of  the  supreme 
court  of  Massachusetto  in  8ennott*s  Case, 
146  Mass.  489:  "The  better  rule  seems  to 
be  that,  where  a  court  has  jurisdiction  of  the 
person  and  of  the  offense,  the  imposition,  by 
mistake,  of  a  sentence  in  excess  of  what  the 


thorize  the  sentence,  and  as  the  prisoners  had 
been  confined  in  tbe  penitentiary  for<  three 
foarths  of  a  year  they  deemed  It  as  severe  a 
punishment  as  if  they  bad  been  confined  In  the 
coaaty  jail  where  they  should  have  been  sent 
for  two  years,  and  the  prisoners  were  therefore 
discharged. 

For  similar  cases  under  habeas  corpus,  see 
III.  b,  9upra. 

d.  Judgment  reversed  in  part  and  affirmed  in 

part. 

In  People  v.  Seller,  58  Mich.  327,  the  pris- 
oner was  sentenced  to  Imprisonment  In  the 
state  prison  for  eight  years  under  the  ordinary 
charge  of  larceny  of  a  horse  and  harness  of  the 
value  of  $175,  to  which  offense  he  pleaded 
guilty  and  the  Judgment  was  reversed  to  the  ex- 
tent that  the  sentence  Imposed  Imprisonment 
beyond  five  years. 

In  this  case  the  coart  stated  that  as  the  law 
then  stood  a  sentence  which  was  merely  bad 
for  excess  might  be  reversed  for  the  excess,  and 
left  to  stand  for  so  much  as  could  lawfully  be 
imposed.  This  would  appear  to  be  the  course 
pursued  In  that  case. 

In  State  v.  Kearney,  8  N.  C.  (1  Hawks)  53, 
the  prisoner,  convicted  of  manslaughter  after 
praying  the  benefit  of  clergy,  was  sentenced  to 
pay  a  fine  of  $250,  and  to  receive  thirty-nine 
lashes  on  the  bare  back,  and  to  stand  committed 
until  the  fines  and  costs  of  the  prosecution  were 
paid.  He  appealed  upon  the  ground  that  the 
court  could  not  render  such  a  Judgment.  The 
court  ordered  the  Judgment  to  be  reversed  so 
far  as  the  order  relating  to  the  whipping  was 
Imposed,  but  afllrmed  It  as  to  the  fine,  as  it  was 
clearly  wrong  to  Impose  both  a  corporal  pun- 
ishment and  a  pecuniary  fine,  for  the  reason 
that  the  statute  imposed  the  punishments  In  the 
alternative,  "to  receive  one  or  more  public  whip- 
pings, or  to  pay  a  moderate  pecuniary  fine  in 
the  discretion  of  the  conrt.'* 

In  People  v.  Jones,  49  Mich.  591,  the  pris- 
oner was  sentenced  to  imprisonment  In  the  state 
prison  at  hard  labor  for  the  period  of  seven 
years  for  horse  stealing,  under  Bilch  Stat.  1877, 
chap.  102,  and  the  court  questioned  the  valid- 
ity of  the  statute  In  that  It  imposed  a  severer 
penalty  for  the  offense  than  what  was  imposed 
by  law  for  manslaughter,  and  held  all  over  five 
yearn  would  be  an  excessive  sentence.  The 
court,  however,  afllrmed  the  Judgment  as  to  the 
five  years. 
45  L.  K.  A. 


The  cases  included  In  the  next  section  are 
similar  In  their  effect  upon  the  prisoner. 

e.  Sentence  corrected  or  modified,  and  judgment 

affirmed. 

In  some  cases  the  court  has  corrected  the 
sentence  and  affirmed  the  Judgment  of  the  court 
below. 

In  Vaughan  v.  State,  83  Ala.  55,  the  prison- 
ers, convicted  of  adultery  and  fined  $100  each, 
were  sentenced  to  hard  labor  for  the  county 
for  nonpayment  of  the  fine  and  costs.  Under 
the  state  statutes  the  maximum  punishment  for 
misdemeanor  was  elgl^t  months.  The  court 
stated  that  if  this  were  the  only  error  found, 
they  would  not  reverse,  but  would  correct  and 
affirm  the  Judgment :  but  as  other  errors  were 
found  in  the  admission  of  testimony  the'  court 
reversed  the  Judgment  ,ln  each  case,  and  re> 
mauded  the  cause. 

In  State  v.  Shaw,  23  Iowa,  316,  the  defend- 
ant, found  guilty  of  selling  Intoxicating  liquors 
contrary  to  law,  was  sentenced  to  a  fine  of  $20 
and  costs  of  the  prosecution,  and  to  stand  com- 
mitted until  the  fine  and  costs  were  paid.  He 
appealed  to  the  district  court,  where  he  was 
again  tried  and  that  court  infiicted  a  fine  of  $25 
and  costs,  and  ordered  him  to  stand  committed 
until  the  fine  be  paid  at  the  rate  provided  by 
law.  It  was  held  that  there  was  error  in  the 
district  court  adjudging  him  to  pay  a  fine  of 
$25,  but  as  the  attorney  general  confessed  the 
error  and  offered  to  remit  the  fine  of  $5  the  Judg- 
ment was  modified,  and  as  so  modified  was  aif- 
firmed.  The  court  also  modified  that  part  of 
the  sentence  which  committed  him  until  the  fine 
was  paid  at  the  rate  provided  by  law  in  accord- 
ance with  the  provisions  of  the  section  of  the 
statute,  which  provided  that  he  should  stand 
committed  for  ten  days  unless  the  same  was 
sooner  paid. 

In  People  v.  Pierce,  18  Misc.  83,  the  defend- 
ant was  convicted  before  a  Justice  for  violating 
the  game  laws  (Laws  of  1895,  chap.  074,  | 
102).  and  was  sentenced  to  pay  a  fine  of  $40, 
and  to  imprisonment  for  thirty  days  in  tbe 
county  Jail.  The  court  directed  the  Judgment  of 
conviction  to  be  modified  by  remitting  the  fine, 
as  under  {  102  of  the  game  laws  the  punishment 
was  Imprisonment  ^or  not  less  than  thirty  days, 
but  there  was  no  authority  to  fine,  and  as  so- 
modified  tbe  court  affirmed  the  Judgment  of  con- 
viction and  sentence. 

In  Daniels  v.  Com.  7  Pa.  371,  the  prisoner. 
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law  permita,  is  within  the  jurisdiction,  and 
does  not  render  the  sentence  void."  We  con- 
clude, therefore,  that  the  court  in  this  case 
did  not  exceed  the  limit  of  ite  jurisdiction, 
but  simply,  if  the  term  fixed  is  in  excess  of 
that  authorized  by  law,  commi'tted  an  error 
in  the  exercise  of  ite  jurisdiction. 

These  ooncluaiane  necessarily  require  us 
to  remand  the  petitioner  to  the  custody  of 
the  sheriff  of  Hughes  County,  aod  it  is  so 
ordered. 

It  is  due  to  the  learned  counsel,  both  on 
the  part  of  the  petitioner  and  the  state,  to 
say  that  their  exhaustive  researches  and  able 
presentation  of  the  questions  have  greatly 
aided  the  court  in  the  investigation  of  the 
question  involved,  and  in  arriving  at  a  con- 
clusion. 

Fuller,  J^  concurs. 

Kellaiki,  J.,  concurring: 
I  concur  in  this  decision  only  In  defer- 
ence to  what  appears  to  be  the  weight  of  au- 


thority. This  decision,  and  others  which  it 
follows,  under  Constitutions  and  statutes  like 
our  own«  seem  to  me  to  rest  upon  made 
ground,  improvised,  by  the  courts,  upon 
which  to  plausibly  rest  a  ruling  designed  to 
prevent  a  failure  of  justice,  luid  upon  the 
ordinarily  dangerous  doctrine  that  the  end 
justifies  the  means.  Habeas  corpus  lies 
where  a  court  whose  act  is  the  subject  of  in- 
quiry ''has  exceeded  the  limit  of  its  jurisdic- 
tion, either  as  to  the  matter,  place,  smn,  or 
person."  Section  7841,  Comp.  Laws.  The 
circuit  court,  although  a  court  of  general 
jurisdiction,  gets  its  power  to  sentence  in 
any  case  from  the  statute,  and  the  same  stat- 
ute which  gives  the  power  also  limits  it. 
Its  power  to  sentence  is  its  jurisdiction  to 
senrtence,  and  I  am  unable  to  comprehend 
why  a  count  which  assumes  to  sentence  for 
twenty  years,  in  a  case  where  its  authority 
is  limited  to  a  eentence  for  ten  years,  does 
not  exceed  ''the  linut  of  its  jurisdiction"  in 
that  respect.  The  cases  all  concede  that  if 
a  court  imprison  where  it  only  has  authority 


convicted  of  obtaining  goods  by  false  pretenses, 
was  sentenced  to  pay  a  fine  and  to  Imprisonment 
in  the  county  Jail  at  hard  labor  for  nine  months. 
The  appellate  court  ordered  the  words  *'hard 
labor*'  to  be  struck  out,  but  affirmed  the  sen- 
tence in  all  other  respects. 

In  Gardes  v.  United  States,  68  U.  S.  App.  210, 
87  Fed.  Rep.  172,  183,  30  C.  C.  A.  596,  the  pris- 
oners had  been  sentenced  to  "be  conveyed  to, 
and  be  imprisoned  at  hard  labor  in,  the  .  .  . 
penitentiary  .  .  .  for  and  during  the  term 
and  period  of  eight  years"  for  embezzlement  of 
bank  funds.  By  the  statute  under  which  the 
prisoners  were  convicted  the  court  had  no  power 
to  confine  them  to  hard  labor.  It,  however,  ap- 
peared that  bard  labor  was  a  part  of  the  disci- 
pline and  treatment  In  the  state  penitentiary  at 
which,  by  statute,  the  courts  were  authorised 
to  sentence  convicted  offenders.  The  court  held 
there  was  a  substantial  difference  between  hav- 
ing to  submit  to  hard  labor  as  a  part  of  the  dis- 
cipline, and  having  It  pronounced  against  him 
as  a  brand  or  mark  of  the  grade  of  the  punish- 
ment for  the  offense,  and  It  therefore  ordered 
that  the  sentence  should  not  go  beyond  the  lan- 
guage of  the  statute  in  describing  the  character 
of  the  confinement,  and  should  be  modified  by 
striking  out  the  words  "at  hard  labor,"  and  as 
thus  modified  the  Judgment  should  stand  af- 
firmed. 

In  State  v.  Brannon,  84  La.  Ann.  942,  947, 
the  prisoner,  indicted  for  larceny,  was  sentenced 
•to  work  upon  the  streets  for  sixty  days  and  pay 
costs,  and  in  default  of  payment  was  con- 
demned to  work  twenty  days  longer.  On  ap- 
peal the  court  held  that  under  no  law  i^ppllcable 
to  the  case  could  the  accused  be  condemned  to 
additional  punishment  exclusively  to  pay  the 
costs  of  the  prosecution,  and  decreed  that  the 
Judgment  should  be  amended  by  striking  there- 
from that  part  which  imposed  additional  labor 
in  default  of  pament  of  costs,  and  as  thus  cor- 
rected the  sentence  ohoul  be  affirmed. 

In  Lowrey  v.  Hogue,  85  Cai.  600,  the  defend- 
ant, convicted  of  battery,  was  ordered  to  be  con- 
fined in  the  county  Jail  for  a  period  of  thirty 
days,  with  a  further  penalty  of  $200  fine  with 
the  usual  alternative  of  imprisonment  in  the 
county  Jail  until  the  fine  was  paid.  The  appel- 
late court  ordered  the  portion  which  provided 
for  the  collection  of  the  fine  by  imprisonment, 
in  case  the  money  was  not  paid,  to  be  stricken 
out  from  the  Judgment. 
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f.  Judgment    ordered    modified,    and    case    re- 
manded. 

In  some  cases  the  court  has  ordered  the  Judg- 
ment to  be  modified  and  remanded  it  In  order 
that  proper  sentence  may  be  imposed,  and  there 
would  appear  to  be  no  practical  difference,  so 
far  as  the  ultimae  results  are  concerned,  be- 
tween this  practice,  and  that  where  the  court 
has  reversed  the  sentence,  and  remanded  the 
case  for  proper  sentence  as  shown,  infra,  IV.  g. 

The  cases  cited  below  are  those  in  which  the 
courts  have  ordered  the  Judgment  to  be  modified 
and  have  remanded  the  case  for  proper  sen- 
tence. 

This  would  seem  to  be  the  practice  in  North 
Carolina  in  cases  where  the  prisoner  has  been 
convicted  and  Illegally  sentenced  when  the  case 
is  taken  to  the  supreme  court  by  appeal  or 
otherwise,  as  the  case  is  there  sent  back  for  such 
Judgment  as  the  court  allows.  State  v.  Law- 
rence, 81  N.  C.  522 ;  State  v.  Sue,  1  N.  C.  (Con- 
ference) 55 ;  State  v.  Cook,  61  N.  C.  (Phlll.  L.) 
535. 

In  State  v.  Driver,  78  N.  C.  428,  the  prisoner, 
indicted  for  assault  and  battery,  pleaded  guilty, 
was  sentenced  to  five  years'  Imprisonment  in 
the  county  Jail,  and  then  to  enter  Into  a  recog- 
nisance with  sureties  in  $500  to  keep  the  peace 
for  five  years  longer.  The  court  reversed  the 
Judgment  as  erroneous,  and  ordered  its  Judg- 
ment certified  to  the  court  below  in  order  that 
a  proper  Judgment  mii^t  be  rendered.  In  this 
case  the  sentence  was  held  to  be  unconstitution- 
al as  excessive. 

In  State  v.  Lawrence,  81  N.  C.  522,  a  general 
verdict  of  guilty  was  returned  against  the  pris- 
oner, Indicted  for  horse  stealing  and  also  for 
receiving  property  knowing  It  to  have  been 
stolen,  and  he  was  sentenced  to  twenty  years' 
Imprisonment  at  hard  labor  In  the  state  prison. 
It  was  held  that  the  court  below  had  no  au- 
thority to  inflict  a  punishment  of  twenty  years* 
imprisonment,  and  that  the  sentence  was  illegal 
as  it  exceeded  ten  years.  The  Judgment  was  re- 
versed and  the  case  remanded  in  order  that  the 
defendant  might  be  brought  before  the  court  up- 
on a  writ  of  habeas  corpus  ad-  subjiciendum,  in 
order  that  the  proper  Judgment  upon'  the  ver- 
dict might  be  pronounced  upon  him. 

In  State  v.  Norwood,  93  N.  C.  578,  the  pris- 
oner, found  guilty  of  assault  with  a  deadly 
weai)on,  was  sentenced  to  imprisonment  in  the 
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to  fine,  or  fine  where  it  only  has  authority 
to  imprison,  such  judgment  is  not  merely 
•erroneous,  but  is  abeoluftely  yoid,  because  in 
excess  of  its  jurisdioUon ;  thus  distinctly 
making  the  very  judgment  which  the  oouit 
rendered  in  a  case  in  whidi  it  oonfeasedlv 
had  jurisdictioai  of  the  person  and  the  of- 
fense a  controlling  test  of  whether  it  kept 
within  its  jurisdimon  or  not»  and  teaching 
the  doctrine  that  in  determining  whether  a 
court  had  exceeded  its  jurisdiction  the  judg- 
ment which  it  renders  is  to  be  consitlered, 
as  well  as  the  other  elements  of  person  and 
offense,  and  that  a  court  may  have  ample 
jurisdiction  to  try  a  defendant  for  the  of- 
fense charg^ed  against  him,  but  that  it  may 
exceed  ite  juxisdiotion  in  rendering  a  judg- 
ment which  it  had  no  legal  power  to  render. 
But  that  the  trial  court  has  exceeded  the 
limit  of  its  jurisdiction  is  precisely  the  con- 
dition named  in  our  artatute  for  relief  by  ha- 
beas corpus.  But  the  cases  which  this 
^lecision  follows,  hold  that  if  the  statute  ex- 


pressly limits  the  power  of  the  court  to  sen- 
tence to  five  years,  but  the  court  courage- 
ously imposes  a  sentence  of  twenty  years, 
there  is  no  excess  of  jurisdicticm,  but  only 
an  error  in  its  interpretation  of  the  law. 
It  is  held  that  a  sentence  which  sends  a  de- 
fendanrt;  to  jail  lor  a  year,  when  he  ought  to 
have  gone  to  the  penitentiary  for  the  same 
time,  is  void  for  excess  of  jurisdiction,  be- 
cause the  court  had  no  authority  to  pass 
such  a  sentence,  but  a  sentence  for  twenty 
years,  when  the  only  authorily-  of  the  court 
is  to  sentence  for  five  years,  is  not  ju- 
risdictionally  excessive,  because  the  court 
had  authority  to  sentence  for  five  years, 
and  for  so  much  it  is  good.  But  the 
difficulty  is  that  the  court  made  no  sen- 
tence for  five  years.  It  deliberately  declined 
to  exercise  the  authority  which  it  did  have, 
and  assumed  an  authority  and  power  which 
it  did  not  have.  The  question  is  not  wheth- 
er it  mig^t  have  made  a  judgment  within 
its  jurisdiction,  but  whether  it  has  done  so; 


county  Jail  for  six  months.  Four  months  of 
snch  six  he  was  to  be  confined  in  any  otlier 
place  as  the  county  commissioners  might  di- 
rect, and  he  was  ordered  to  pay  the  costs*  and 
in  default  of  such  payment  to  be  confined  in  the 
workhonse  until  the  costs  were  paid,  such  latter 
-sentence  to  commence  when  the  six  months'  im- 
prisonment had  expired.  As  the  court  had  no 
authority  to  imprison  the  defendant  elsewhere 
than  in  the  county  jail,  nor  to  delegate  to  the 
county  commissioners  power  to  change  the  pun- 
ishment imposed  by  the  court  to  imprisonment 
in  the  workhouse  or  elsewhere,  and  also  as  the 
•court  could  not  direct  the  additional  imprison- 
ment upon  failure  to  pay  the  costs,  the  Judg- 
ment wss  reversed,  and  the  case  remanded  back 
in  order  that  a  proper  Judgment  might  be  ren-' 
dered,  and  the  defendant  was  refused  a  new 
trial. 

In  State  v.  Johnson,  94  N.  C.  863,  the  prison- 
er, charged  with  assault  with  intent  to  commit 
rape,  was  only  convicted  of  a  simple  assault, 
the  punishment  for  which  was  not  to  exceed  a 
fine  of  $50  or  thirty  days*  imprisonment,  but 
was  sentenced  to  be  imprisoned  for  twelve 
months  and  to  be  hired  out  by  the  county  com- 
missioners. The  court  ordered  the  sentence  to 
be  modified,  but  refused  a  new  trial. 

Although  it  is  error  to  impose  both  fine  and 
imprisonment  under  N.  C.  act  1885,  chap.  248, 
tor  seduction  under  promise  of  marriage,  the 
court  held  that  the  defendant  was  not  entitled 
to  a  new  trial,  but  It  remanded  the  case  in  or- 
•der  that  the  proper  sentence  might  be  Imposed. 
State  V.  Crowell,  116  N.  C.  1052. 

In  case  of  imprisonment  for  a  longer  term 
than  is  necessary  to  pay  the  fine,  costs,  and  al- 
lowances, by  laboring  at  the  wages  per  month 
mentioned  in  an  order  In  bastardy  proceedings, 
the  court  remanded  the  case  and  ordered  the 
Judgment  to  be  modified.  State,  Williams,  v. 
Nelson,  110  N.  C.  707,  804. 

In  State  v.  Williams,  40  S.  C.  873,  where  so 
much  of  the  sentence  as  required  defendant  to 
work  In  the  chain  gang  was  void,  the  court  re- 
manded the  case  with  instructions  to  modify 
the  sent^ice. 

Also.  In  State  v.  Taylor,  124  N.  C.  803,  the 
court  remanded  the  defendant  for  a  proper  sen- 
tenoe. 

In  Territory  v.  Conrad,  1  Dak.  848,  855, 
where  the  sentence  was  in  excess  and  illegal, 
but  the  defendant  was  legally  and  regularly  con- 
victed of  a  misdemeanor,  the  court  aflirmed  the 
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conviction,  but  modified  the  Judgment  and  re- 
mitted the  case  to  the  court  below  so' that  the 
proper  Jndirment  might  be  imposed.  In  this 
case,  instead  of  imprisonment  in  the  territorial 
prison,  the  court  sentenced  the  prisoner  either 
to  undergo  an  imprisonment  In  the  county  Jail 
not  exceeding  one  year,  or  to  pay  a  fine  not  ex- 
ceeding $1,000,  or  to  bo  sentenced  to  both  fine 
and  imprisonment. 

In  Hathcock  v.  State,  88  Ga.  01,  the  prisoner 
was  sentenced  to  pay  a  fine,  or  to  be  confined  in 
the  county  Jail  for  twelve  months,  for  making 
fraudulent  representations  as  to  his  financial 
responsibility  while  under  the  statute  of  that 
state  six  months  In  Jail  was  the  limit.  The 
court  directed  a  modification  of  the  imprison- 
ment part  of  the  sentence  so  as  not  to  exceed  the 
limits  authorised  by  the  statute. 

Although  the  report  of  the  above  case  does 
not  show  that  It  was  remanded  or  remitted  to 
the  court  below  In  order  that  a  proper  sentence 
might  be  imposed,  yet  It  Is  to  be  presumed  that 
such  was  the  course  pursued,  as  the  opinion 
shows  that  there  was  a  (ilrection  to  the  Judge 
to  modify  the  sentence. 

If  the  sentence  imposed  is  In  excess  of  the 
maximum  fixed  by  the  statute,  the  court  will 
remand  the  case  with  instructions  to  the  court 
below  to  pronounce  such  sentence  as  the  law 
directs.  State  v.  Nicholson,  14  La.  Ann.  798. 
In  this  case  the  defendant  was  found  guilty  of 
uttering  a  forged  and  counterfeit  bank  check, 
and  sentenced  to  imprisonment  at  hard  labor,\ 
while  the  maximum  punishment  under  the  stat- 
ute was  three  years  without  any  hard  labor. 

Where  sentence  of  death  was  passed  under  a 
statute  that  did  not  govern  the  case,  and  dif- 
fered in  some  particulars  from  the  sentence  that 
should  have  been  imposed,  it  was  reverted,  and 
the  record  remitted  to  the  court  below  with 
directions  to  pronounce  the  Judgment  prescribed 
by  the  statute  governing  the  case.  Ratzky  v. 
People,  29  N.  Y.  124. 

The  same  was  done  in  the  similar  case  of 
McKee  v.  People,  82  N.  Y.  239. 

In  Harris  v.  People,  69  N.  Y.  500,  603,  the 
punishment  Imposed  was  greater  than  that  fixed 
by  law,  but  as  the  trial  was  legally  conducted 
and  the  conviction  was  legal,  and  the  sentence 
alone  Illegal,  the  court  refused  to  reverse  the 
Judgment  of  conviction,  but  remanded  the  case 
to  the  court  below  that  the  proper  sentence 
might  be  given,  under  the  power  conferred  by 
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not  whether  a  judgment  which  it  did  not 
make  would  have  been  good,  but  whether  the 
judgment  which  it  did  make  was  one  it  had 
authority  to  make.  This  court,  upon  this 
inquiry,  has  nothing  to  do  with  a  judgment 
which  was  not  made,  but  should  look  at  the 
judgment  which  was  made,  and  oompare  it 
with  the  statutory  authority  of  the  trial 
court  to  make  it;  and  if  it  had  no  power  to 
miLke  the  o^y  judgment  which  it  did  make, 
or  attempt  to  make,  it  seems  to  me,  person- 
ally, that  it  has  exceeded  its  jurisdiction. 
A  court  commits  an  error  when  it  does  some- 
thing which  it  has  the  legal  power  -to  do,  but 
ought  not  to  do.  It  exceeds  its  jurisdiction 
when  it  does  something  which  is  beyond  its 
legal  power  to  do.  To  me  the  distinction 
seems  as  plain  in  principle  as  it  is  momen- 
tous in  faot. 

How  does  it  help  the  matter  to  say  that 
the  court  which  pronounced  the  sentence  is 
one  of  general  jurisdiction?  It  surely  is  not 
general  in  the  sense  that  its  jurisdiction  is 


broader  than  the  law  itself,  or  that  the  ex- 
ercise of  its  power — its  authority — may  not 
be  limited  and  circumecribed  by  law.  The 
legislature  has  the  same  power  to  r^ulate 
the  punishment  which  it  may  inflict  for  cer- 
tain offenses  as  though  it  were  a  court  of 
limited  jurisdiction.  If  the  statute  made 
but  one  offense  punishable  by  imprisonment, 
and  fixed  the  term  at  twenty  years,  I  think 
it  would  be  accepted  that  a  court,  even  of  gen- 
eral juriediction,  which  sentenced  a  defend- 
ant  to  thirty  years,  would  exceed  the  lim- 
it of  its  jurisdiction.  It  seems  to  me  that 
in  such  case  "jurisdiction"  means  more  than 
control  of  the  person  of  the  defendant,  and 
authority  to  tiy  the  question  at  issue,  and 
includes  also  power  in  the  court  to  render 
the  judgment  which  it  does  render.  If  it 
does  not,  then  the  court,  having  acquired  ju- 
risdiction of  the  person,  may  sentence  a  de- 
fendant to  be  hung  for  larceny  committed 
within  its  jurisdiction,  and  there  would  be 
no  relief  by  habeas  corpus,  for  tihe  answer 


the  act  ot  1863,  chap.  226,  amending  2  Rev. 
Stat.  741,  f  24. 

In  Beale  v.  Com.  25  Pa.  1,  where  a  statute 
provided  for  ImprlBonment  by  separate  and  soli- 
tary confinement  at  labor,  a  sentence  was  Im- 
posed upon  a  prisoner  to  undergo  hard  labor. 
The  court  held  that  this  was  a  departure  from 
the  statutory  rule,  not  so  much  In  the  use  of 
the  word  "hard"  as  In  omitting  the  qualifica- 
tion of  separate  or  solitary  confinement,  which 
must  be  strictly  followed  when  it  was  plainly 
enjoined.  The  sentence  was  therefore  re- 
versed, and  the  record  ordered  remitted  to  the 
court  below  for  further  proceedings  in  conform- 
ity with  the  opinion  of  that  court. 

For  similar  practice  under  habeas  corpus,  see 
9upra,  III.  f. 

Almost  the  same  course  was  pursued  in  cases 
infra,  IV.  g  and  h. 

y.  Judiftnent  reversed,  and  case  remanded. 

And  almost  the  same  practice  mentioned 
above  has  been  resorted  to  by  the  courts  In  other 
cases,  the  only  distinction  being  that  in  the 
following  cases  the  court  has  reversed  the  sen- 
tence of  the  court  below,  and  there  remanded 
the  prisoner  for  proper  sentence. 

If  the  Judgment  is  not  warranted  by  the  law 
It  will  be  reversed,  and  the  prisoner  will  be  re- 
manded into  custody  in  order  that  the  proper 
Judgment  may  be  rendered.  Lacy  v.  State,  15 
Wis.  14.  To  the  same  effect,  Benedict  v.  State, 
12  Wis.  314 ;  Peglow  v.  State,  12  Wis.  535. 

In  De  Bardelaben  v.  State,  50  Ala.  170,  the 
prisoners,  indicted  and  convicted  upon  the 
charge  of  larceny  of  a  ball  of  cotton  over  $100 
in  value  and  receiving  and  concealing  or  aiding 
In  concealing  the  same  knowing  It  to  have 
been  stolen,  were  sentenced,  one  on  the  first  count, 
and  the  other  on  the  second  count,  the  former 
to  two  years'  imprisonment  in  the  penitentiary 
and  the  latter  to  two  years  in  the  county  Jail. 
It  was  contended  that  the  latter  imprisonment 
was  unauthorized  by  law  as  the  punishment 
prescribed  was  either  imprisonment  In  the  peni- 
tentiary or  hard  labor  for  the  county.  The 
court  ordered  such  Judgment  to  be  reversed, 
and  the  cause  remanded  as  to  him,  not  for  a 
new  trial,  but  in  order  that  the  court  might  pro- 
nounce the  proper  sentence ;  the  court,  however, 
affirmed  the  Judgment  as  to  the  other  prisoner. 

Under  art.  6,  %  78,  Md.  Code,  if  the  sentence 
imposed  in  a  criminal  case  Is  unauthorized  the 
court  of  appeals  has  authority  In  reversing  the 
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Judgment  to  remand  the  record  so  that  the  right 
sentence  may  be  pronounced.  Lynn  v.  State, 
84  Md.  67. 

In  People  v.  Riley,  48  Cal.  549,  the  defendant 
was  found  guilty  of  the  crime  of  house  break- 
ing in  the  daytime,  which  offense  was  punish- 
able by  imprisonment  in  the  state  prison  for  a 
term  not  exceedi&g  five  years  under  {  462  of  the 
Penal  Code.  He  was  sentenced,  however,  to  ten 
years  In  the  state  prison.  The  court  reversed 
the  Judgment  and  remanded  the  case  with  direc- 
tions to  the  court  below  to  proceed  to  Judgment 
on  the  verdict. 

In  People  v.  Wilson,  9  Cal.  260,  the  defend- 
ant, found  guilty  of  an  assault  with  a  deadly 
weapon,  was  sentenced  to  two  years*  imprison- 
ment in  the  state  penitentiary.  The  court  re- 
versed the  Judgment,  and  remanded  the  cause 
for  further  proceedings  upon  the  ground  that 
the  offense  of  which  he  was  found  guilty  was 
not  a  felony,  but  a  simple  assault,  and  that  the 
court  had  erred  in  assessing  the  punishment. 

In  Ex  parte  Edwards.  11  Fla.  174.  the  priRcm- 
er,  convicted  for  contempt  of  court,  was  ordered 
to  be  committed  to  Jail  without  ball  until  he* 
should  purge  himself  fully  of  the  contempt, 
either  by  restoring  the  goods  he  had  removed, 
or  paying  the  full  value  thereof.  The  state 
statutes  gave  the  court  power  to  punish  for 
contempt  by  fine  or  Imprisonment  and  not  other- 
wise, but  expressly  provided  that  the  fine  In  any 
case  should  not  exceed  $100,  or  the  Imprison- 
ment thirty  days.  The  court  held  that  the  pun- 
ishment .could  in  no  case  extend  beyond  the  lim- 
its mentioned  in  the  statute,  and  reversed  the 
Judgment  and  remanded  the  cause  for  further 
proceeding. 

In  De  Beukelaer  v.  People,  25  111.  App.  4u0, 
464,  the  defendants  were  each  sentenced  to  im- 
prisonment In  the  county  Jail  for  a  term  of 
thirty  days,  and  to  pay  a  fine  of  $500  for  con- 
tempt of  court.  The  court  considered  the  pun- 
ishment unusual.  Immoderate,  and  excessive, 
and  reversed  the  conviction  and  remanded  the 
cause. 

A  sentence  to  pay  a  fine  and  the  costs  of  the 
prosecution,  and  to  stand  committed  until  said 
fine  and  costs  be  paid,  was  held  to  be  Illegal 
and  void  In  that  It  did  not  limit  the  time  of 
such  Imprisonment,  in  State  v.  Prince,  42  La. 
Ann.  817,  824,  where  the  state  statute  required 
that  such  imprisonment  should  not  exceed  one 
year.  The  court  directed  that  the  verdict.  Judg- 
ment, and  sentence  should  be  annulled  and  set 
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would  be — &ppa>rently  as  adequate  in  tbsut 
case  as  in  tbia — that  the  court  did  not  ex- 
ceed its  jurisdiction^  for  it  had  jurisdiction 
•of  the  person  and  of  the  offense,  tmd  only 
conunitted  an  error  in  imposing  a  wrong 
sentence.  And  bo  the  court  or  judge  who 
happened  to  hear  the  habeas  corpus  would, 
in  its  mind,  substitute  a  judgment  which  the 
trial  court  had  authority  to  and  ought  to 
have  rendered  for  the  ju(^^ent  which  it  did 
in  fact  render,  and  which  stands  upon  the 
record  as  the  sole,  entire,  and  only  judgment 
in  the  case;  that  is,  a  court  or  judfge  who  had 
no  authority  to  try  the  case,  or  render  judg- 
ment of  any  kind  in  it,  would,  in  order  to 
prevent  a  failure  of  justice,  substitute  in  its 
imagination  a  legal  judgment  for  an  illegal 
one,  and  so  hold  the  defendant  under  his 
oounfterfeited  judgment,  90  improvised  for 
the  occasion.  It  may  not  be  aibsurd  to  say 
that  one  solid  sentence  for  a  definite  term  is 
separable,  and  that  this  court,  on  habeas  cor- 
pus, will  pick  out  of  it  as  many  years  as  the 

aside,  and  remanded  the  case  to  the  lower  court 
for  further  proceedings. 

In  State  v.  Hord.  8  S.  C.  N.  S.  84,  the  pris- 
oner, convicted  of  an  assault  with  Intent  tp  kill, 
was  found  guilty  and  sentenced  to  confinement 
in  the  state  penitentiary  at  hard  labor  for  one 
year.  He  appealed  upon  the  ground  that  the 
sentence  was  contrary  to  law  In  that  it  directed 
the  Imprisonment  in  the  state  penitentiary  and 
not  in  the  county  jail.  The  court  set  aside  the 
sentence  and  remanded  the  case  and  ordered  the 
prisoner  to  surrender  himself  to  the  court  be- 
low to  receive  such  sentence  as  the  presiding 
Judge  might  impose  according  to  law. 

Practically  the  same  course  was  followed  in 
the  following  cases.  In  which  the  court  reversed 
the  sentence  with  instructions  to  the  court  be- 
low. 

In  PeoDle  v.  Vanard,  6  Cal.  562,  the  defend- 
ant. Indicted  for  an  assault  with  Intent  to  com- 
mit murder,  was  found  guilty  of  an  assault 
with  intent  to  do  bodily  Injury,  and  sentenced 
to  one  year's  Imprisonment  and  to  pay  a  fine  of 
$3,U00  and  the  costs  of  the  prosecution.  He 
was  therefore  only  found  guilty  of  an  assault 
which  could  not  be  punished  as  for  a  felony. 
The  court  set  aside  such  Judgment,  and  directed 
the  court  below  to  enter  Judgment  for  the  crime 
of  assault,  and  to  fix  the  punishment  according 
to  the  provisions  of  i  143  of  the  Criminal  Code. 

In  Hussy  v.  People,  47  Barb.  603,  the  prison- 
er, found  "guilty  of  an  assault  with  intent  to 
do  bodily  harm,"  was  sentenced  to  imprison- 
ment In  the  state  prison  at  hard  labor  for  one 
year  and  ten  days.  The  verdict  of  the  Jury 
was  in  legal  effect  that  the  prisoner  was  guilty 
of  a  simple  assault.  The  sentence  was  held  to 
be  unauthorized  as  being  one  imposed  for  a 
felony,  and  the  court  therefore  upon  writ  of 
error  reversed  the  Judgment,  but  remitted  the 
record  to  the  court  below  with  instructions  to 
pronounce  the  proper  Judgment  under  the  power 
given  by  the  laws  of  1863.  In  this  case  the 
•court  intimated  that  if  It  were  not  for  the  New 
York  statute  it  would  be  the  duty  of  the  court 
to  discharge  the  prisoner,  as  was  done  in  Shep- 
herd V.  People,  25  N.  i".  406 ;  People  v.  Taylor. 
3  Denio,  91;  and  O'Lesry  v.  People,  4  Park. 
Crim.  Rep.  187. 

In  State  v.  Austin,  121  N.  C.  620.  622.  where 
the  defendant,  convicted  of  a  forcible  trespass, 
was  sentenced  to  work  on  the  public  road,  which 
was  not  authorised  by  statute,  the  Judgment 
was  reversed,  and  the  case  sent  back  to  the 
«ourt  beiow 
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court  waa  authorized  to  sentence  for,  and 
say  that  as  to  so  much  the  court  has  not  ex- 
ceeded its  jurisdiction;  but  no  court  ought 
to  be  compelled  to  resort  to  such  a  subter- 
fuge to  accomplish  by  judicial  legislation 
what  ought  to  be  done  by  the  legislature. 

A  man  has  power,  under  the  statute,  to 
make  a  verbal  lease  for  one  year.  He  makee 
one  for  two  years,  and  asks  the  court  to  ap- 
ply the  same  rule  it  applies  here,  and  help 
him  to  enforce  it  for  a  year;  but  the  court 
wisely  ahakes  its  judicial  head,  and  says, 
"You  have  attempted  to  do  something  which 
you  had  no  authority  to  do,  and  your  act  is 
all  void."  By  statute  the  power  of  a  judge 
to  render  an  ex  parte  order,  staying  proceed- 
ings, is  limited  to  twenty  days.  He  makes 
such  an  order  for  fifty  days,  and  the  courts 
do  not  hold  it  good  for  the  twenty  days  for 
which  he  might  legally  have  made  it,  but 
hold  it  void  in  ioio.  "The  judge  has  tran- 
scended his  jurisdiction,"  is  the  language  of 
the  court.    I  can  see  a  basis  of  reason  for 


See  also  State  v.  Lawrence,  81  N.  C.  522,  and 
State  V.  Norwood,  98  N.  C.  678,  supra,  IV.  f, 
and  infra,  h,  I. 

h.  Judgment  reversed,   and  new  sentence  im- 
posed. 

In  Brooks  v.  Com.  4  Leigh,  669,  the  Judg- 
ment was  held  to  be  erroneous  In  that  the  court 
sentenced  the  prisoner  to  be  kept  in  solitary 
confinement,  etc.,  in  the  penitentiary  for  one- 
sixth  Instead  of  one-twelth  part  of  the  term  of 
Imprisonment  for  two  years,  as  directed  by 
Acts  1832-33,  chap.  19,  I  2,  and  the  court  re- 
versed the  Judgment  and  ordered  a  Judgment 
to  be  entered  that  the  prisoner  should  be  con- 
fined in  the  penitentiary  for  the  term  of  two 
years,  and  kept  In  solitary  confinement  for  one 
twelfth  of  the  term. 

In  Oliver  v.  State,  5  How.  (Miss.)  14,  19,  the 
court  reversed  a  sentence  on  a  charge  of  lar- 
ceny, and  pronounced  the  proper  Judgment  un- 
der the  statute.  In  this  case  the  Jury  found  a 
verdict  of  guilty,  and  found  the  value  of  the 
property  stolen  to  be  $60  and  the  verdict  was 
amended  according  to  |  63,  Miss,  act  1839,  un- 
der which  the  prisoner  convicted  of  feloniously 
taking  and  carrying  away  personal  property  to 
the  value  of  more  than  $25  was  to  be  found 
guilty  of  grand  larceny,  and  imprisoned  In  the 
penitentiary  for  a  period  not  exceeding  five 
years,  and  the  prisoner  was  sentenced  for  one 
year  under  the  statute. 

1.  Judgment  reversed,  and  neto  trial  granted. 

In  some  cases  the  courts  have  reversed  the 
sentence  and  granted  a  new  trial,  either  because 
the  Jury  assessed  the  punishment,  or  because 
there  was  prejudicial  error  on  the  trial  of  the 
qase. 

In  I^fforge  v.  State,  129  Ind.  651,  the  pris- 
oner was  sentenced  to  Imprisonment  in  the  state 
prison  for  eight  years  for  the  crime  of  incest. 
At  the  time  of  his  conviction,  Ind.  act  March 
7,  1891,  which  amended  the  prior  act,  and  lim- 
ited the  maximum  punishment  to  Imprisonment 
for  a  term  of  five  years,  was  in  force.  The 
court  held  that  the  sentence  was  wholly  unau- 
thorized, and  reversed  the  Judgment  with  in- 
structions to  award  a  new  trial,  as  no  law  was 
then  In  force  which  authorized  Imprisonment 
for  a  period  of  eight  years.  Here  it  seems  that 
the  Jury  fixed  the  punishment. 

In  People  v.  Murray,  72  Mich.  10,  a  sen- 
tence of  fifty  years'  imprisonment  was  reversed 
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holding  th&t  where  a  judgment  or  sentence 
consiste  of  two  or  more  separable  and  dis- 
tinct elements  or  parts,  as  fine  and  impris- 
onment, only  one  of  which  the  court  had 
power  to  impoee,  the  illegal  or  unauthorized 
part  may  be  exscinded,  and  leave  the  legal 
part  operative;  for,  as  said  by  Earl,  J.,  in 
People,  Travnor,  v.  Baker,  89  N.  Y.  467,  the 
legal  part  "is  a  separate  portion  of  the  sen- 
tence, complete  in  iteelf,  and  the  balance  of 
the  sentence  can  be  held  void,  and  disregard- 
ed/' This  application  is  made  to,  and  the 
writ  issued  by,  this  court,  which,  under  the 
Constitution,  hae  a  general  superintending 
control  over  the  circuit  court  sjid  its  judg- 
ments. It  is  not  in  the  nature  of  a  ooUat- 
eral  attack.  This  court  is  competent,  and  it 
is  the  proper  tribunal,  to  say  whether  the 
judgment  rendered  by  the  circuit  court  was 
one  within  its  jurisdiction  to  render. 
My  confidence  in  the  logical  and  legal  cor- 


rectness of  the  views  I  have  expressed  ia 
greatly  strengthened  by  the  deliberate  dec- 
laration of  the  United  States  Supreme  Court 
as  to  what  the  law  ie,  in  the  Oraham  Caae^ 
138  U.  S.  461,  64:  L.  ed.  1061,  referred  to  in 
Judge  Corson's  opinion.  It  says :  "it  is  un- 
doubtedly the  general  rule  that  a  judgment 
rendered  by  a  court  in  a  criminal  case  must 
conform  strictly  to  the  statute,  and  that  any 
variation  from  its  provisions,  either  in  the 
character  or  the  extent  of  punishment  inflict- 
ed, renders  the  judgment  absolutely  void." 
It  is  true,  discharge  was  refused  in  that  case^. 
but  it  wa£  denied  upon  the  diatinct  ground 
"that  under  the  law  of  Wisconsin  [from 
which  state  the  case  came] ,  a  judgment  in  a 
criminal  case  which  merely  exceeds  in  the 
time  of  punishment  prescribed  by  the  sen- 
tence that  which  is  authorized  by  law  is  not 
absolutely  void,  but  only  erroneous,  and  that 
the  error  must  be  corrected  on  appeal  and 


on  writ  of  error  as  excessive,  and  because  of 
error  on  the  trial  a  new  trial  was  granted  and 
the  i^risoner  was  let  out  on  bail.  In  this  case 
the  offense  was  carnally  knowing  a  girl  under 
fourteen  years  of  age. 

In  State  v.  Nash,  100  N.  C.  824,  887,  the  pris- 
oner Indicted  for  an  assault  with  Intent  to  com- 
mit rape,  was  convicted  and  found  guilty  of  a 
simple  assault  only,  and  was  adjudged  to  be 
confined  in  the  county  Jail  for  a  term  of  two 
years.  The  court  held  that  there  was  error  in 
imposing  a  greater  punishment  than  a  fine  of 
$50  or  an  imprisonment  for  thirty  days,  as 
thei^  was  no  evidence  tending  to  show  that  the 
prosecutrix  suffered  from  bodily  pain,  and  be- 
cause of  error  on  the  trial  granted  the  defend- 
ant a  new  trial. 

In  Howell  v.  State,  1  Or.  241,  the  prisoner, 
convicted  of  larceny  by  feloniously  taking  and 
carrying  away  $61,  was  sentenced  to  one  year's 
solitary  confinement,  and  kept  at  hard  labor  In 
the  penitentiary  of  the  state.  He  contended 
that  the  sentence  of  the  court  was  without  au- 
thority of  law.  By  the  Oregon  statutes,  in 
every  case  in  which  punishment  in  the  peni- 
tentiary Is  awarded  against  any  convict  the 
form  of  the  sentence  is  to  be  punishment 
by  confinement  at  hard  labor,  and  the  prisoner 
may  also  be  sentenced  to  solitary  confinement 
for  such  term  as  the  court  shall  direct,  not  ex- 
ceeding twenty-one  days  at  one  time,  and  the 
execution  of  the  punishment  by  solitary  con- 
finement is  to  precede  the  punishment  at  hard 
labor,  unless  the  conrt  otherwise  orders.  It 
was  held  that  the  sentence  to  one  year's  soli- 
tary Imprisonment  was  unauthorized,  and  there- 
fore the  court  ordered  that  the  Judgment  should 
be  reversed  and  a  new  trial  granted,  but  held 
that  it  had  no  power  to  modify  the  order.  Why 
It  was  deemed  necessary  to  order  a  new  trial 
does  not  appear.  The  error  in  the  sentence  does 
not  furnish  any  evident  reason  for  reversing  the 
conviction  and  ordering  a  new  trial.  But  there 
Is  nothing  to  show  that  there  was  any  other 
ground  for  the  order. 

j.  Baiecution  Btayed,  htUl  for  future  appearance. 

In  State  v.  Walters,  07  N.  C.  480.  the  defend- 
ant was  sentenced  to  be  Imprisoned  for  the 
term  of  twelve  months,  and  to. pay  a  fine  of 
$1,000  for  slandering  an  Innocent  woman  In 
violation  of  |  1113,  N.  C.  Code,  which  makes 
the  offense  a  misdemeanor  punishable  by  fine  or 
imprisonment  In  the  discretion  of  the  court. 
The  Judgment  was  held  erroneous,  and  the  eze- 
•cutlon  was  stayed,  and  the  defendant  was  al- 
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lowed  to  give  ball  for  his  appearance  at  the 
next  term  of  court  In  order  that  a  proper  Judg- 
ment might  be  entered  against  him. 

k.  JHecharged  upon  suing  out  writ  of  error. 

In  Sumner  v.  Com.  8  Cush.  521,  522,  the  pris- 
oners were  severally  sentenced  to  Imprisonment 
for  a  Joint  offense  for  a  longer  term  than  was- 
prescribed  by  the  law.  The  court  reversed  the 
Judgment  and  Issued  an  order  directing  them 
to  be  discharged  from  the  Imprisonment  to- 
whlch  they  were  sentenced  upon  their  suing  ont 
a  writ  of  error  Jointly. 

V.  On  certiorari. 

a.  Dieoharge  refused. 

In  State  v.  Hatley,  110  N.  C.  522,  the  peti- 
tioners for  a  writ  of  certiorari  pleaded  -nllty 
to  an  indictment  for  keeping  a  disorderly  house. 
The  court  ordered  the  defendants  to  be  Impris- 
oned twelve  months  In  the  county  Jail,  but  if 
they  left  the  state  In  thirty  days  no  capias  was 
to  issue,  otherwise  It  was  to  Issue,  and  they 
were  to  be  Imprisoned  for  the  twelve  months. 
It  was  held  that  although  the  court  had  no  pow- 
er to  pass  a  sentence  of  banishment,  yet  the 
Judgment  of  the  court  conld  not  be  fairly  con- 
strued as  such,  as  the  words  "but  If  the  defend- 
ants leav^"  constituted  no  part  of  the  sentence 
or  Judgment  and  were  a  mere  direction  to  the 
clerk  of  the  court  to  postpone  the  period  at 
which  the  sentence  should  go  Into  execution. 
The  writ  was  therefore  denied. 

b.  Judgment  reversed,  and  case  remanded. 

In  Papworth  v.  Fitzgerald  (Ga.)  82  S.  B.  363» 
the  prisoner  was  found  guilty  of  a  violation  of 
a  city  ordinance  prohibiting  the  sale  of  Intoxi- 
cating liquors  In  the  city,  and  was  imprisoned  in 
the  city  Jail  under  the  •  provisions  of  the  city 
ordinance.  He  was  properly  found  guilty,  but 
the  sentence  of  the  municipal  court  was  Illegal 
as  It  Imposed  Imprisonment  in  addition  to  the 
fine.  The  court  therefore  upon  a  petition  of 
certiorari  ordered  the  sentence  to  be  set  aside, 
and  directed  the  court  below  to  impose  upon  the 
defendant  a  fine  of  the  amount  stated  In  the 
ordinance,  and.  In  default  of  its  payment.  Im- 
prisonment In  the  city  Jail  as  prescribed  under 
the  ordinance.  In  this  case  the  Judgment  was 
excessive  in  that  It  Imposed  both  fine  and  im- 
prisonment, and  was  ultra  vires  in  that  it  im^ 
posed  an  absolute  nenalty  of  Imprisonment. 
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eaimot  be  oorrected  by  a  writ  of  habeas  cor- 
pus. .  .  .  When  the  highest  court  of  a 
state  holds  that  a  judgment  of  one  of  its  in- 
ferior courts  impoeinff  punishment  in  a  crim- 
inal ease  is  valid  and  binding  to  the  extent 
in  which  the  law  of  the  state  authorized  the 
punishment,  and  only  void  for  t^e  excess,  we 
cannot  treat  it  as  wholly  void,  there  being  no 
principle  of  Federal  law  invaded  in  such  rul- 
ing." What  the  court  would  have  done  if  it 
had  Dot  felt  controlled  by  the  decision  of  the 
Wisconsin  court,  I  do  not  undertake  to  say, 
but  it  would  seem  to  me  that  is  formal 
declaration  <^  what  the  ''general  rule"  is,  as 
quoted  above,  in  which  it  is  said  that  a  sen- 
tence exceeding  ''in  extent"  the  punishment 
allowed  by  law  is  "absolutely  void,"  would 
afford  substantial  ground  fc»r  an  inference. 

A  number  of  the  ni^hest  state  courts  in  the 
Union  have  also  distinctly  avowed  the  same 
views,  and,  probably  recognizing  their  force, 


the  legislatures  of  a  number  of  states  have 
provided  by  statute  that  no  person  can  be 
discharged  on  habeas  corpus  until  the  time 
has  expired  for  which  he  could  legally  have 
been  detained.  I  think  there  should  be  such 
a  statute  here,  and  the  courts  left  to  their 
constitutional  function  of  declaring  what  the 
law  is,  rather  than  what  th^  think  it  ought 
to  be.  In  other  words,  if  further  aifirmative 
provisions  of  law  are  needed  to  prevent  a 
failure  of  justice,  or  to  accomplish  any  otheo 
desirable  ends,  the  legislature,  and  not  the 
courts,  should  supply  them.  While  I  do  not 
in  this  case,  and  shall  not  in  any  case,  hesi- 
tate to  declare  my  own  views  upon  any  ques- 
tion before  this  court,  I  do  now,  as  I  have 
sometimes  before,  vote  to  follow  the  weight 
of  adjudicated  cases,  rather  than  my  own 
judgment,  less  fully  supported  by  authori- 
ties. 


e.  PrUoner  ditoharged. 

In  State,  Smith,  v.  Goaldy,  68  N.  J.  L.  662, 
no  penalty  had  been  provided  for  the  violation 
of  a  city  ordinance,  and  the  conviction  under 
It  was  therefore  a  nullity  and  of  no  force  or 
effect  whatever.  In  that  case  where  the  pris- 
oner had  been  convicted  of  violating  an  ordi- 
nance relating  to  mercantile  licenses,  and  fined 
$10  and  $1.90  for  costs,  the  conviction  was  set 
aside  upon  certiorari. 

VI.  BngHih  deoiHonM, 

In  Bex  V.  Collyer,  Sayer.  Rep.  44,  the  pris- 
oner was  ordered  to  be  discharged  on  habeas  cor- 
pus from  Imprisonment  under  the  Judgment, 
which  was  Illegal. 

In  that  case  the  Judgment  or  sentence  was  ex- 
cessive in  that  it  required  the  prisoner  to  adver- 
tise the  sentence  In  a  certain  paper,  to  ask  par- 
don on  his  knees  at  the  place  wh^e  the  assault 
took  place,  and  to  pay  the  fees  before  discharge. 

In  Holland  v.  Queen,  2  Jebb  ft  8.  867,  It  was 
held  that  where  a  Judifment  for  the  Crown  In  a 
criminal  case  is  held  on  a  writ  of  error  to  be 
bad,  the  court  will  reverse  the  Judgment  and 
discharge  the  prisoner  unless  the  sentence  be 
rectified  in  the  same  term  In  which  It  Is  pro- 
nounced. 

Upon  a  conviction  for  stealing  in  a  dwelling 
house  above  the  value  of  £6  under  statute  1 
Vict.  90,  f  1,  the  prisoner  cannot  be  sentenced 
for  seven  years'  transportation,  or  any  other 
punishment  not  mentioned  in  the  statutes,  and 
a  Judgment  imposing  seven  years'  transporta- 
tion will  therefore  be  reversed  on  writ  of  error 
as  not  within  the  terms  of  the  statute.  White- 
head V.  Queen,  1  Cos,  C.  C.  199. 

Under  the  English  statute  3  Geo.  IV.  chap.  88, 
1  2,  providing  that  a  servant  who  steals  any 
money  from  his  master,  and  who  is  convicted 
thereof,  and  entitled  to  the  benefit  of  clergy, 
shall,  instead  of  being  subject  to  such  punish- 
ment as  may  by  law  be  inilicted  upon  persons 
80  convicted,  and  entitled  to  benefit  of  clergy,  be 
transported  for  fourteen  years.  It  was  held  that 
a  servant  convicted  of  petit  larceny  was  not 
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within  the  meaning  of  the  statute,  and  was  sub- 
ject to  transportation  for  seven  years  only,  and 
the  sentence  was  therefore  reversed  upon  writ 
of  error.  King  v.  BUis,  5  Bam.  ft  C.  896,  400, 
8  Dowl.  ft  R.  173.  In  this  case  the  court  re- 
fused to  send  the  Judgment  back  to  be  amended. 

In  a  criminal  case  a  Judgment  which  is  bad 
In  part  Is  bad  altogether.  Holland  v.  Queen.  2 
Jebb  ft  S.  867.  In  this  case  solitary  confine- 
ment, which  was  not  authorised  by  the  statute, 
had  been  added  to  the  punishment. 

In  Reg.  V.  Drury,  8  Car.  ft  K.  190,  198,  200, 
the  sentence  originally  imposed  upon  the  pris- 
oner was  found  to  be  excessive,  and  was  there- 
fore reversed  upon  writ  of  error..  Upon  a  sub- 
sequent trial  for  the  same  offense  they  pleaded 
auterfois  aoquit.  The  plea  was  held  bad  upon 
the  ground  that  they  were  never  in  Jeopardy, 
the  court  stating  that  a  reversed  Judgment  was 
the  same  as  no  Judgment  at  all.  The  prisoners 
were,  however,  ordered  to  enter  Into  recogni- 
sances to  appear  when  called  upon,  and  upon* 
doing  BO  were  discharged,  as  the  term  of  imprls 
onment  already  suffered  was  considered  suffl 
dent. 

In  Sllversides  v.  Queen,  2  Gale  ft  D.  617,  8^ 
Q.  B.  406,  6  Jur.  806,  It  was  held  that  where  a 
person  was  erroneously  sentenced  at  a  x^urt  of 
sessions  to  Imprisonment  at  hard  labor,  the 
court  after  reversing  the  Judgment  in  error  had 
no  alternative  but  to  discharge  the  prisoner. 
In  this  case  the  prisoner  was  charged  with  hav- 
ing in  his  possession  certain  naval  stores  con- 
trary to  the  statute  89  ft  40  Geo.  III.  chap.  89, 
and  was  punished  with  hard  labor  which  the 
court  had  no  power  to  impose. 

In  Bourne  v.  King,  2  Nev.  ft  P.  248,  7  Ad.  9t 
Bl.  68,  it  was  held  that  where  an  erroneoua 
Judgment  is  given  by  an  Inferior  court  on  a 
valid  Indictment,  as  where  the  court  passed  sen- 
tence of  transportation  in  a  case  punishable 
only  with  death,  and  the  defendants  bring  error» 
the  court  can  neither  pass  a  proper  sentence 
nor  send  back  the  record  to  the  court  below  In 
order  that  they  may  do  so,  but  the  Judgment 
must  be  reversed  and  the  defendants  discharged 

B.  W. 
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V. 

WESTERN   UNION    TELEGRAPH     COM- 
PANY. 

(124  N.  C.  459.) 

Daniagres  for  mental  angrulsli  caused  by 
nearllgrent  failure  to  deliver  prompt- 
ly a  telearram  stating  that  a  person  has 
been  killed  may  be  recovered*  althousrh  the 
message  is  sent  by  an  agent  without  disclos- 
ing who  sent  it  or  the  relatione  of  the  sender 
with  the  addressee. 

(April  11,  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Ir^elf  County 
.allowing  her  the  price  of  the  message  and 
costs  only  in  an  action  brought  to  recover 
damages  for  failure  to  promptly  transmit 
and  deliver  a  telegram.    Reversed. 

Plaintiff's  husband  was  killed  while  at 
work  in  Morganton.  Plaintiff  sent  the  fol- 
lowing tel^am  to  her  brother-in-law  in 
Davidson,  North  Carolina. 

J.  W.  Mock,  Davidson. 

(Dome  at  once;  Mr.  Cashion  is  dead.  Killed 
4it  work.  John  Payne. 

John  Payne,  the  signer  of  the  message, 
was  the  agent  of  plaintiff  for  the  purpose 
•of  sending  it.  This  telegram  was  received  at 
the  office  of  defendant  at  Davidson  at  five 
o'clock  the  same  evening,  but  was  not  deliv- 
ered until  the  following  morning.  Mock 
testifies  that  if  the  telegram  had  been 
promptly  delivered  he  would  have  ridden 
through  the  country  to  Statesville  in 
time  to  take  the  train  to  Morganton  that 
night.  Plaintiff  left  Morganton  the  follow- 
ing morning  with  the  body  of  her  husband, 
and  ar];ived  at  Statesville  about  seven  o'clock 
A.  H.,  where  she  remained  awaiting  a  train 
until  seven  that  evening.  Mock  arrived  in 
Statesville  about  ten  o'clock  the  same  mbrn- 
ing,  and  returned  to  Davidson  that  evening 
with  the  plaintiff. 

Further  facts  appear  in  the  opinion. 

Messrs.  L.  C.  Caldw^ell  and  J.  F.  Gam- 
Ue,  for  appellant: 

The  plaintiff  is  entitled  to  recover,  in  ad- 
dition to  nominal  damages,  compensation 
for  the  actual  damage  done  her,  and  "men- 
tal anguish  is  actual  damage." 

Young  v.  Western  U,  Teleg.  Co,  107  N.  C. 
385,  9  L.  R.  A.  660. 

An  undisclosed  principal  may  sue  in  his 
own  name  on  contract  made  by  an  agent,  and 
is  entitled  to  all  its  advantages  and  benefits, 
for  the  reason  that  he  is  the  "ultimate  party 
in  interest,"  even  against  third  parties. 

Story,  Agency,  §  418;  Harkness  v.  West- 
etn  U.  Teleq.  Co,  73  Iowa,  190;  Foster  v. 
Smith,  2  Coidw.  474,  88  Am.  Dec.  604;  Ufa- 

Note. — On  the  disputed  question  of  damages 
for    mental    anguish    In    telegraph    cases,    see 
Peay  v.   Western  U.  Teleg.   Co.    (Ark.)    30   L. 
R.  A.  463,  and  cases  cited  In  footnote  thereto.  ' 
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tional  L.  Ins.  Co.  v.  Allen,  116  Mass.  393: 
Ruiz  v.  Norton,  4  Cal.  355,  60  Am.  Dec.  618 ; 
St.  Louis,  K.  C.  d  N.  R.  Co,  v.  Thacher,  13 
Kan.  567 ;  Thompson,  Electricity,  §  433. 

The  fact  that  a  telegraph  company  only 
contracted  with  the  agent  in  sending  tiie 
message,  and  had  no  notice  or  knowledge  that 
the  plaintiff  ,was  in  fact  principal,  is  imma- 
terial. 

Chandler  v.  Coe,  54  N.  H.  571;  Crosby  v. 
Watkins,  12  Cal.  88. 

Where  the  despatch  is  sent  for  an  undis- 
closed principal,  the  principal  may  maintain 
the  action  in  his  own  name,  and  the  fact  that 
the  company  had  no  knowledge  that  plaintiff 
was,  in  fact,  the  principal,  and  the  party 
tendering  the  message  his  agent,  is  imma- 
terial. 

Thompson,  Electricity,  §  432;  Western  U. 
Teleg.  Co.  v.  Broesche,  72  Tex.  654;  Croswell, 
Electricity,  §  454,  p.  401. 

If  the  sender  is  merely  acting  as  agent  or 
servant  of  anothei*,  the  right  of  action  is  in 
the  principal  or  master. 

Thompson,  Electricity,  §  431;  De  Rutte 
V.  Neio  york  A.  d  B.  Electro  Magnetic  Teleg. 
Co.  30  How.  Pr.  403;  Milliken  v.  Western 
U.  Teleg.  Co.  110  N.  Y.  409,  1  L.  R.  A.  281 ; 
De  Rutte  v.  New  York,  A.  &  B.  Electric  Mag- 
netic Teleg.  Co.  1  Daly,  547 ;  Western  U.  Tel- 
eg. Co.  V.  Moore,  76  Tex.  66 ;  Western  U. 
Teleg.  Co.  v.  Adams,  75  Tex.  531,  6  L.  R.  A. 
844;  Harkness  v.  Western  U.  Teleg.  Co.  73 
Iowa,  190;  Sherrill  v.  Western  U.  Teleg.  Co. 
109  N.  C.  527. 

A  telegraph  company  having  knowledge  of 
the  urgency  of  a  message, — ^and  one  of  this 
character  shows  its  urgency  on  its  face — is 
liable  in  damages  for  neg^ligence  in  its  trans- 
mission and  delivery,  although  it  was  pre- 
paid and  delivered  by  another  acting  for  the 
one  for  whose  benefit  it  was  »ent,  at  his  spe- 
cial request,  and  not  by  the  former  in  per- 
son. 

Loper  v.  Western  U.  Teleg.  Co.  70  Tex. 
689. 

The  addressee  may  recover  for  negligence 
of  the  company  in  delivering  a  message,  and 
this  though  the  message  does  not  disclose 
the  relation  of  the  parties. 

Lyne  v.  Western  U.  Teleg.  Co.  123  N.  C, 
129. 

Messrs.  Jones  ft  Tilletty  for  appellee: 

Every  court  among  English-speaking  peo- 
ple, and  especially  every  supreme  court  in 
the  United  States,  including  the  supreme 
court  of  North  Carolina,  has  over  and  oyer 
again  approved  Hadley  v.  Baxendale,  9 
Kxch.  341,  and  held  that  the  rule  there  laid 
down  was  the  correct  one. 

Uuyett  d  8.  Mfg.  Co.  v.  Gray,  111  N.  C. 
93;  Coley  y.  Statesville,  121  N.  C.  301 ;  Ashe 
V.  De  Rossett,  50  N.  C.  (5  Jones,  L.)  299,  72 
Am.  Dec.  552;  Alpha  Mills  v.  Watertoum 
Steam  Engine  Co.  116  N.  C.  797;  Spencer  v. 
Hamilton,  113  N.  C.  49. 

The  plaintiff  can  recover  only  such  dama- 
ges as  were  naturally  within  the  contempla- 
tion of  the  parties.  *  How  can  the  damages 
for  mental  anguish  of  the  plaintiff  here  be 
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supposed  to  have  been  within  the  contempla- 
tion  of  the  parties  when  the  defendant  com- 
pany did  not  even  know  of  the  plaintiff's  ex- 
istence. 

Damages  oo^ht  not  to  be  enhanced  by  eyi- 
dence  of  any  circumstances  which  could  not 
reasonably  have  been  anticipated  as  proba- 
ble from  the  language  of  the  written  mes- 
641  ge. 

Young  v.  Western  U.  Teleg.  Co.  107  N.  0. 
373,  9  L.  R.  A.  069;  Cannoii  v.  Western  U. 
Teleg.  Co.  100  N.  C.  300. 

It  has  never  been  held  that  an  undisclosed 
principal  could  recover  any  other  class  of 
damages  except  that  which  the  agent  could 
recover  if  suing  on  behalf  of  the  principal. 

Western  U.  Teleg.  Co.  v.  Ken\  4  Tex.  Civ. 
App.  280;  Western  U.  Teleg.  Co.  v.  Fore 
(Tex.  Civ.  App.)   26  S.  W.  783. 

A  party  who  is  not  mentioned  in  a  mes- 
sage, and  whose  interest  therein  is  not  com- 
municated to  the  company,  cannot  recover 
damages  for  mental  anguish. 

Wostern  U.  Teleg.  Co.  v.  Proctor,  6  Tex. 
Civ.  App.  300;  WeatJierford,  M.  W.  d  N.  W. 
R.  Co.  V.  Seals  (Tex.  Civ.  App.)  41  S.  W. 
841 ;  Westei-n  U.  Teleg.  Co.  v.  Kirkpatrick, 
76  Tex.  217;  Elliott  v.  Western  U.  Teleg.  Co. 
75  Tex.  18;  Western  U.  Teleg.  Co.  v.  Broipn, 
71  Tex.  723,  2  L.  R.  A.  766. 

Even  though  the  plaintiff's  interest  in  the 
telegram  had  been  communicated  to  the  com- 
pany, yet,  inasmuch  as  Mock  was  only  her 
brother-in-law,  in  order  for  her  to  recover  it 
must  not  only  be  sworn  that  there  wa«  some 
special  decree  of  affection  existing  between 
her  and  Mock,  but  notice  of  this  special  af- 
fection must  have  been  communicated  to  the 
tel^raph  company. 

Western  U.  Teleg.  Co.  v.  Coffin,  88  Tex. 
94;  Western  U.  Teleg.  Co.  v.  Gibson  (Tex. 
Civ.  App.)  39  S.  W.  198;  Western  U.  Teleg. 
Co.  V.  McMillan  (Tex.  Civ.  App.)  30  S.  W. 
2P8;  Western  U.  Teleg.  Co.  v.  Garrett  (Tex. 
Civ.  App.)   34  S.  W.  649. 

ITie  plain  inference  from  the  face  of  a 
message  like  the  one  mentioned  in  this  case 
is  that  it  was  sent  for  the  benefit  of  the  par- 
ty to  whom  it  was  addressed,  and  the  com- 
pany not  having  any  notice  that  it  was  sent 
for  the  benefit  of  the  sender,  there  can  be  no 
recovery  for  mental  anguish  suffered  by  the 
sender. 

Western  U.  Teleg.  Co.  v.  Nations,  82  Tex. 
539 ;Westem  U.  Teleg.  Co.  v.  Luck,  91  Tex. 
178. 

It  does  not  appear  from  the  evidence  in 
this  case  that  the  plaintiff  suffered  any 
damage  whatever  for  mental  anguish,  except 
that  she  did  not  have  the  presence  of  J.  W. 
Mock  with  her,  and  damages  for  alleged 
mental  anguish  arising  out  of  the  failure  to 
have  the  presence  of  some  friend  or  relative 
cannot  be  recovered  unless  it  appears  that 
the  friend  or  relative  could  have  done  some- 
thing substantial  for  the  comfort  of  the 
plaintiff. 

Chappell  V.  Ellis,  123  N.  C   25{>,  Western 
V.  Teleg.  Co.  v.  Birchfield,  14  Tex,  Civ.  App. 
664;    Rotcell  v.   Western  U.   Teleg.   Co.  75 
Tex.  26. 
45  L.  R.  A.  11 


Doiisl*>9  J-i  delivered  the  opinion  of  the 
court: 

This  case  was  here  before,  and  is  reported 
in  123  N.  C.  269.  It  is  now  before  us  on  an 
exception  to  the  charge  of  the  court  below, 
whidi  is  stated  in  the  record  as  follows: 
"llie  following  is  the  charge  of  the  court 
pertinent  to  the  determination  of  the  con- 
tention of  the  parties:  'The  plaintiff  con- 
tends that,  by  reason  of  the  delay  in  the  de- 
livery of  this  telegram,  her  brother-in-law 
was  prevented  from  being  present  with  her, 
and  that  by  reason  of  the  absence  of  her 
brother-in-law  upon  this  occasion  she  suf- 
fered mental  anguish ;  that  she  suffered  more 
than  she  would  nave  suffered,  under  the  cir- 
cumstances, on  account  of  the  death  of  her 
husband.  Now,  to  determine  this  question, 
the  court  charges  you  that  there  is  no  pre- 
sumption of  law  that  plaintiff  suffered  men- 
tal anguish  on  account  of  the  absence  of  J. 
W.  Mock ;  that  the  fact  that  she  stood  in  re- 
lation to  him  as  a  sister-in-law,  and  the  fur- 
ther fact  of  his  being  prevented  from  being 
with  her,  woiild  not  have  raised  the  presump- 
tion that  she  suffered  mental  anguish  on  ac- 
count of  his  not  being  there,  but  the  burden 
is  on  the  plaintiff  to  show  by  the  preponder- 
ance of  the  evidence  that  there  was  existing 
between  plaintiff  and  J.  W.  Mock  such  ten- 
der ties  of  love  and  affection  aa  that  his  pres- 
ence, advice,  and  sympathy  with  her  in  Mor- 
ganton,  and  on  the  journey  to  Statesville, 
would  have  given  her  comfort  and  consola- 
tion in  her  distress,  and  would  have  prevent- 
ed her  from  suffering  to  the  extent  she  says 
that  she  actually  suffered.  But  if  you  should 
find  that  such  a  relation  existed  between 
plaintiff  and  J.  W.  Mock,  yet,  ae  the  plaintiff 
admits  that  she  did  not  sign  the  telegram, 
and  that  her  name  is  not  mentioned  in  the 
telegram,  and  that  Payne  signed  and  sent 
the  same  as  the  agent  of  the  plaintiff,  before 
she  can  recover  damages  for  mental  anguish 
occasioned  by  the  failure  of  J.  W.  Mock  to 
be  present  with  her  upon  this  occasion  the 
burden  is  upon  the  plaintiff  to  show,  by  a 
preponderance  of  the  evidence,  that  at  the 
time  the  message  was  delivered  to  the  de- 
fendant company  the  said  company  was  no- 
tified of  the  fact  that  the  telegram  was  sent 
for  the  benefit  of  the  plaintiff,  and  also  of 
the  relations  existing  between  her  and  J.  W. 
Mock.  And  the  court  charges  you  that  there 
is  no  evidence  that  the  defendant  telegraph 
company  had  any  notice  that  the  telegram 
was  sent  for  the  benefit  of  the  plaintiff,  or 
that  it  had  any  notice  of  the  relationship 
existing  between  the  plaintiff  and  the  said 
J.  W.  Mock ;  and  your  answer  to  the  second 
issue  cannot  be  more  than  twenty-five  cents, 
— the  cost  of  the  telegram.  The  plaintiff 
does  not  contend  that  there  was  any  physical 
injury  to  herself  resulting  from  the  alleged 
negligence,  but  the  allegation  in  the  com- 
plaint is  for  mental  anguish  suffered  by  her; 
and  as  the  plaintiff  has  failed  to  show  that 
the  defendant  company  had  notice  that  the 
telegram  was  sent  for  her  benefit,  or  had  no- 
tice of  the  relationship  existing  between  her 
and  J.  W.  Mock,  she  cannot  recover  in  this 
action  except  the  twenty-five  cents  paid  for 
the  telegram.    If  you  should  answer  the  first 
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issue  "Yes," — ^that  the  defendant  company 
■was  guilty  of  nq^ligence, — ^your  answer  as  to 
the  second  issue  can,  under  no  circumstan- 
ces, be  more  than  twenty-five  cents.' "  There 
was  a  verdict,  and  the  following  is  the  judg- 
ment of  the  court:  "This  cause  coming  on 
to  be  heard  at  this  term  of  the  court  bdore 
Shaw,  Judge,  and  a  jury,  and  being  heard 
upon  the  whole  record,  and  the  following  is- 
sues submitted:  (I)  'Was  the  defendant 
guilty  of  negligence  as  alleged  in  the  com- 
plaint?* to  which  the  jury  answered,  TTes.' 
And  (2)  'What  damage  has  plaintiff  sus- 
tained by  reason  of  the  n^ligence  of  the  de- 
fendant Y'  to  which  issue  the  court  ordered 
the  jury  to  respond,  *  twenty-five  cents,'  the 
amount  paid  for  the  transmission  of  the  mes- 
sage,— it  is  tlierefore  adjudged  that  the 
plaintiff  recover  of  the  defendant  the  sum  of 
twenty-five  cents,  and  the  costs  of  the  ac- 
tion."   The  plaintiff  appealed. 

This  directly  presents  the  question  wheth- 
er the  plaintiff  can  recover  dajnages  for  men- 
tal anguish  caused  by  the  negligence  of  the 
defendant  in  failing  to  promptly  deliver  a 
telegram  sent  through  an  agent,  when  the 
name  of  the  plaintlif  was  not  signed  to  the 
telegram,  and  when  the  fact  that  it  was  sent 
for  her  was  not  disclosed  to  the  defendant  at 
the  time  tl^e  message  was  sent,  nor  were  her 
relations  with  the  addressee  then  communi- 
cated to  the  company.  We  intended  to  de- 
cide this  question  at  the  first  hearing,  and 
thought  we  had  done  so,  at  least  by  direct 
inference,  but,  it  seems,  not  explicitly  enough 
to  be  understood.  To  prevent  any  further 
misconstruction,  we  say,  plainly,  she  can  re- 
cover, if  otherwise  entitled.  In  other  words, 
the  failure  to  give  such  information  was  no 
bar  to  the  action,  or  to  the  recovery  of  sub- 
stantial damages.  In  Lyne  v.  Western  U. 
Teleg,  Co.  123  N.  C.  129,  it  was  held  that, 
where  a  telegram  relates  to  sickness  or  death, 
it  is  not  necessary  to  disclose  to  the  com- 
pany the  relation  of  the  parties,  as  there  is 
a  common-sense  suggestion  that  it  is  impor- 
tant. The  same  rule  applies  here.  The  tel- 
egram in  question  stated  that  Mr.  Cashion 
had  been  killed  while  at  work,  and  on  its  face 
suggested  that  it  was  of  unusual  importance 
to  somebody.  The  defendant  knew  that 
somewhere  there  was  a  vacant  chair;  that 
someone  the  lonely  deathwatch  was  keeping. 
Who  or  where,  it  mattered  not  to  the  defend- 
ant, as  it  had  no  more  right  to  wrong  one 
person  than  another. 

The  able  counsel  for  the  defendant  relies 
upon  Hadley    v.  Baxendale,  9  Exch.    341, 

2 noting  as  follows:  "Where  two  parties 
ave  made  a  contract,  which  one  of  them  has 
broken,  the  damages  which  the  other  party 
ought  to  receive,  in  respect  of  such  breach 
of  contract,  should  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arising  nat- 
urally, t.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself, 
or  sudi  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  par- 
ties, at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breaxjh  of  it.  Now, 
if  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendants,  and 
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thus  known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  a  contract^ 
which  they  would  reasonably  contemplate, 
would  be  the  amount  of  injury  which  woula 
ordinarily  follow  from  a  breach  of  contract 
under  these  special  circumstances,  so  known 
and  communicated.  But,  on  the  other  hand, 
if  these  special  circumstances  were  wholly 
unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  could  only  m  supposed  to 
have  had  in  his  contemplation  the  amount 
of  injury  which  would  arise  generally,  and 
in  the  great  multitude  of  cases,  not  affected 
by  any  special  circumstances,  from  such  a 
breach  of  contract."  This  rule  is  almost 
universally  followed  as  to  all  ordinary  busi- 
ness  transactions,  but  can  it  have  any  possi- 
ble application  to  the  case  at  bar?  We 
think  not.  What  probable  damages  could 
Mrs.  Cashion  possibly  have  had  in  contem- 
plation, when,  in  the  first  hour  of  her  be- 
reavement, she  sent  a  tel^ram  announcing 
the  sudden  and  violent  death  of  her  hus- 
band? Surely  she  could  not  be  expected  to 
dictate  such  a  telegram  with  the  cool  delib- 
eration with  which  a  man  would  contract  for 
the  shipment  of  a  mill  shaft;  nor  can  her 
mental  anguish  be  measured  by  the  rule  laid 
down  in  determining  the  lost  profits  of  Had- 
ley's  mill.  We  must  admit  that  damages  for 
mental  anguish  are  somewhat  anomalous, 
and  the  extreme  difiiculty  of  their  admeas- 
urement by  any  ordinary  rule  of  law  has  led 
many  jurisdictions  to  reject  the  doctrine. 
Wc  have  found  it  established  in  this  state, 
and  feel  compelled  to  uphold  it,  on  the  high- 
est principles  of  public  policy  and  of  private 
right,  ana  must  give  it  such  a  reasonable 
construction  as  will  enforce  its  legitimate 
results. 

One  other  principle  must  be  kept  in  view. 
A  telegraph  companv  is  in  the  nature  of  a 
common  carrier.  Claiming  and  exercising 
the  right  of  condemnation,  which  can  be 
done  only  for  a  public  purpose,  it  is  thereby 
affected  with  a  public  use.  It  owes  certain 
duties  to  the  public,  which  are  not  dependent 
upon  a  personal  contract,  but  which  are  im- 
posed by  operation  of  law.  A  sinlple  con- 
tract is  an  agreement  between  two  parties, 
— a  drawing  together  of  two  minds  to  a  com- 
mon intent, — and  must  be  voluntary  as  well 
as  mutual.  Whenever  a  man,  at  a  prefer 
time  and  place,  presents  a  telegram  to  the 
company  tor  transmittal,  and  at  the  same 
time  tenders  the  proper  fee,  the  company  is 
bound  to  receive,  transmit,  and  deliver  it 
with  reasonable  care  and  diligence;  it  can- 
not refuse  to  receive  it;  and,  while  it  majy 
protect  itself  by  reasonable  r^ulations,  it 
cannot  insist  upon  a  personal  contract  con- 
trary to  ite  usual  custom  or  to  public  poli- 
cy. As  was  said  in  Reese  v.  western  TT. 
Tcleg.  Co.  123  Ind.  294,  7  L.  R.  A.  583,  the 
failure  of  the  telegraph  company  to  prompt- 
ly deliver  a  tel^ram  "is  not  a  mere  breach 
of  contract,  but  a  failure  to  perform  a  duty 
which  rests  upon  it  as  the  servant  of  the 
people."  While  reaffirming  the  doctrine,  we 
must  again  earnestly  caution  juries  again«it 
its  abuse.  The  defendant  is  in  no  way  re- 
sponsible for  the  anguish  suffered  by  the 
plaintiff  for  the  loss  of  her  husband.     All 
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that  can  possibly  be  charged  to  it  is  the  in- 

J'wrj  resulting  from  a  negligent  failure  to 
lehver  the  telegram;  and  the  jury,  in  con- 
sidering this  matter,  should  carefully  guard 
against  the  sympathy  they  would  naturally 
feel  for  the  widow  and  orphan  child.  How- 
ever creditable  to  them  as  men,  it  must  be 
ignored  by  them  as  jurors.  If  the  defend- 
ant haa  been  negligent,  it  is  their  duty  to 
give  to  the  plaintiff  a  >  fair  recompense  for 
Uie  anguish  she  has  suffered  from  such  negli- 
gence, but  from  that  alone;  and,  in  deter- 
mining the  amount,  they  should  render  to 
each  party  exact  and  equal  justice,  without 
the  shadow  of  generosity,  which  is  not  a  yir- 
tue  when  dealing  with  the  property  of  others. 

The  counsel  for  defendant  argued  before 
us  other  questions,  not  presented  by  the  rec- 
ord, which  we  cannot  properly  consider. 

For  error  in  the  charge  of  the  courts  a 
netc  trial  miMt  he  ordered. 


M.  F.  PHILLIPS 

V, 

SOUTHERN  RAILWAY  COMPANY,  Appt, 

(124  N.  C.  128.) 

1.  A  person  comlnff  to  a  railroad  sta- 
tion with,  tlie  Intention  of  talcing  tbe 
next  train  Is,  in  contemplation  of  law,  a 
passenger,  provided  his  coming  la  within  a 
reasonable  time  before  the  departure  of  the 
train. 

a.  A  rvle  for  elosinff  a  railroad  mrait- 
turn  room  after  tlie  departure  of  a 
train  until  tl&irtr  minntes  before  tlie 
departure  of  the  next  train  is  a  reason- 
able one  as  applied  to  a  person  who  has  come 
to  the  station  at  8  p.  m.  to  wait  for  a  train  at 
1 :30  A.  M .,  and  is  driven  out  of  the  room,  al- 
though the  night  is  cold,  to  wait  several  hours 
nntll  the  regular  time  of  reopening  the 
room ;  but  the  rule  might  not  be  reasonable 
in  case  of  through  passengers  or  delayed 
trains. 

(March  1,  1899.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Superior  Oourt  for  Henderson  0)un- 
ty  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  iniuries  alleged  to 
have  occurred  by  defendant  s  refiisal  to  keep 
its  passenger  station  open  for  the  accommo- 
dation of  plaintiff  while  waiting  for  a  train. 
lUversed. 

The  facte  are  stated  in  the  opinion. 

Meaars.  F.  H.  Busbeoy  G.  F.  Bason,  and 
A.  B.  Amdve'ws,  Jr^  for  appellant: 

The  right  of  a  railroad  company  to  make 
reasonable  rules  for  ats  protection  and  for 
the  safety  and  convenience  of  passengers  ha.s 
never  been  denied. 

1  Fetter,  Carr.  of  Pass.  $  247;  1  Redf. 
Railways,  98;  Thomp.  Carr.  306;  DietriGh 
V.  Pennsylvania  R,  Co.  71  Pa.  432.  10  AnL 
Hep.  711. 

The  reasonable  ness  of  the  rules  as  to  open- 


ing and  closing  the  doors  of  its  waiting  room 
was  one  of  law  for  the  court. 

1  Fetter,  Carr.  of  Pass.  %  248. 

When  one  purchases  a  ticket  he  should  in- 
form himself  as  to  the  usual  mode  of  travel 
on  the  road;  and  so  far  as  the  customary 
mode  of  carrying  passengers  is  reasonable, 
he  should  conform  to  it. 

Chicago  d  A,  R,  Co,  v.  Randolph,  58  111. 
615,  5  Am.  Rep.  60;  McRae  v.  Wilmington 
d  W.  R,  Co,  88  N.  C.  526,  43  Am.  Rep.  745. 

The  duty  of  properly  lighting  a  station  as 
a  means  of  ingress  and  egress  to  the  trains 
is  very  similar  to  the  duty  of  having  the 
waiting  rooms  and  ticket  office  open,  i,  e.,  it 
must  be  done  a  reasonable  time  before  the  de- 
parture and  arrival  of  trains. 

Montgomery  d  E,  R.  Co.  v.  Thompson^  77 
Ala.  448,  64  Am.  Rep.  72, 1  Thomp.  Nc«.  314; 
Batton  V.  South  d  North  Ala,  R,  Co.  77  Ala. 
591,  54  Am.  Rep.  80;  Alabama  G.  8.  R,  Co. 
V.  Arnold,  84  Ala.  159;  Hodges  v.  New  Han* 
over  Transit  Co,  107  N.  C.  576;  Harris  v. 
Stevens,  31  Vt  79,  73  Am.  Dec.  337. 

In  4  Elliott,  Railroads,  at  S  1579,  the  au- 
thor says:  ''It  is  broadly  stated  in  one  of 
the  cases  that  the  fact  that  a  person  had  pur- 
chased a  ticket  'created  the  relation  of  carrier 
and  passenger,  and  the  law  imposed  duties 
arising  out  of  that  relation  both  on  the  car- 
rier and  the  passenger,'  but  this,  we  venture 
to  say,  carries  the  rule  too  far." 

Webster  v.  Fitchburg  R.  Co,  161  Mass. 
298,  24  L.  R.  A.  621 ;  McDonald  v.  Chicago  d 
N,  W.  R.  Co.  29  Iowa,  170,  96  Am.  Dec.  114, 
124  Iowa,  142. 

At  common  law  a  carrier  of  passengers  and 
freight  was  under  no  obligation  to  provide 
depots  for  passengers  awaiting  transporta- 
tion or  warenouses  for  freight. 

People  V.  Veu>  York,  L.  E.  d  W.  R.  Co,  104 
N.  Y.  68,  58  Am.  Rep.  484;  Montgomery  d 
E,  R,  Co,  V.  Thompson,  77  Ala.  448,  54  Am. 
Rep.  72;  1  Thomp.  Neg.  314;  Batton  v. 
South  d  North  Ala,  R,  Co.  77  Ala.  691^  54 
Am.  Rep.  80;  Alabama  G.  B.  R,  Co,  v.  Ar- 
nold, 84  Ala.  159. 

Mr,  T.  J.  Biokman,  for  appellee: 

A  contract  between  carrier  and  passenger 
arises  when  passenger  goes  upon  the  prem- 
ises of  railway  with  bona  fide  intention  of 
taking  passage  upon  defendant's  train. 

Boothby  v.  Grand  Trunk  R,  Co,  66  N.  H. 
342;  Daniel  v.  Petersburg  R,  Co,  117  N.  C. 
592;  Tillett  v.  Lynchburg  d  D,  R,  Co,  115  X. 
C.  662;  TilUtt  v.  Norfolk  d  W,  R,  Co.  118 
N.  C.  1046. 

Where  there  was  insolence  or  undue  force, 
punitive  damages  may  be  recovered. 

Allen  V.  Wilmington  d  W,  R,  Co,  119  N.  C. 
713. 

Rudeness  will  entitle  the  plaintiff  to  re- 
cover punitive  damages. 

Holmes  v.  Carolina  C.  R.  Co.  94  N.  G.  322. 

Fi&rolies,  J.,  delivered  the  opinion  of  the 
oourt: 

On  the  15th  of  December,  1896,  the  plain- 
tiff intending  to  take  the  next  train  on  de- 


NoTB. — On  the  question  when  a  person  be- 
eomea  a  passenger,  see  also  Webster  v.  Fitch- 
burg B.  Co.  (Mass.)  24  L.  R.  A.  521,  and  notef 
also  Wood  V.  Pennsylvania  R.  Co.  (Pa.)  36  L. 
R.  A.  109;  Weatem  ft  A.  R.  Co.  v.  Voils  (6a.) 
45  L.  R.  A. 


36  L.  R.  A.  655 :  Soathem  R.  Co.  v.  Smith  (C. 
C.  App.  6th  C.)  40  L.  R.  A.  746 ;  and  Young  v. 
New  York.  N.  H.  ft  H.  R.  Co.  (Mass.)  41  L.  R. 
A.  198. 
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fendant's  road  to  Hot  Sprinffs,  in  Madison 
oounty,  entered  the  defenaant's  waiting 
room  at  Asheville  about  8  o'clock  at  night, 
with  the  intention  of  remaining  there  until 
the  departure  of  the  next  train  on  defend- 
ant's road  for  Hot  Springs,  which  would 
leave  1 :20  o'clock  of  the  next  morning.  He 
was  informed  by  defendant's  agent,  in  charge 
of  the  waiting  room,  that,  acoordinf  to  the 
rules  of  the  company,  she  must  close  the 
room,  and  that  he  would  have  to  get  out. 
l*hie  plaintiff  protested  against  this,  and  re- 
fusea  to  leave.  But  when  the  clerk  of  de- 
fendant's bafi^^age  department  (Graham) 
came,  and  tola  him  that  he  could  not  stay, 
and  made  demonstrations  as  if  he  would  put 
him  out,  he  left.  He  had  no  place  to  go  where 
he  could  be  comfortable.  The  night  was  cold. 
He  was  thinly  clad,  and  suffer^  very  much 
from  this  exposure,  and  took  violent  cold 
therefrom,  which  ran  into  a  spell  of  sickness, 
from  which  his  health  has  been  permanently 
injured.  It  was  in  evidence,  and  not  dis- 
puted, that  the  rules  of  defendant  company 
required  the  waiting  room  to  be  closed  after 
the  departure  of  defendant's  train,  and  to 
remain  dosed  until  thirty  minutes  before  the 
departure  of  its  next  train ;  that,  under  this 
rule  of  the  defendant,  it  was  time  to  close 
the  waiting  room  when  the  plaintiff  was  or- 
dered to  leave  the  room,  and  ne  was  informed 
that  it  would  not  be  opened  again  until 
thirty  minutes  before  the  departure  of  de- 
fendant's next  train,  at  1:20  of  the  next 
morning.  The  plaintiff  contended  that  he 
had  purchased  a  ticket  from  Asheville  to  Hot 
Springs  before  he  entered  the  waiting  room ; 
wnich  he  showed  to  the  keeper  of  the  room  at 
the  time  he  was  ordered  out.  This  was  de- 
nied by  defendant. 

The  defendant  asked,  in  writing,  a  ^reat 
number  of  instructions,  which  were  not  given. 
Among  these  was  the  following:  "If  the 
jury  believe  the  evidence,  the  answer  to  the 
first  issue  should  be,  *No.' "  The  first  issue 
was  as  follows:  "Was  the  plaintiff  injured 
by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint?"  The  court,  among 
other  things,  charged  the  jury  that,  if  the 
plaintiff  bought  a  ticket  to  take  passage  on 
the  next  train,  he  had  a  right  to  remain  in 
the  waiting  room  until  that  train  left,  and 
that  if  the  jury  found  from  the  evidence  that 
plaintiff  had  bought  a  ticket,  and  exhibited 
it,  as  he  alleges  he  did,  he  is  entitled  to  re- 
cover actual  damages,  but  not  punitive  dam- 
ages. To  that  part  of  the  charge  referring  to 
the  purchase  of  the  ticket,  and  plaintiff's  right 
to  remain  in  the  waiting  room,  the  defendant 
excepted.  We  are  of  the  opinion  that  both 
these  exceptions  are  well  taken,  but  it  is  not 
necessary  that  we  should  discuss  them  both. 
If  either  one  of  them  is  sustained,  it  is  sub- 
stantially an  end  to  the  plaintiff's  case.  In 
fact,  the  discussion  of  the  one  involves  the 
other.  A  party  coming  to  a  railroad  station 
with  the  intention  of  taking  the  defendant's 
next  train  becomes,  in  contemplation  of  law, 
a  passenger  on  defendant's  road,  provided  that 
his  coming  is  within  a  reasonable  time  before 
the  time  for  departure  of  said  train.  To  con- 
stitute him  such  passenger,  it  is  not  necessary 
that  he  should  have  purchased  his  ticket,  as 
45  L.  R.  A. 


seems  to  have  been  considered  by  his  honor. 
1  Fetter,  Carr.  of  Pass.  §  228.  But  the  pur- 
chase of  the  ticket  would  probably  be  consid- 
ered the  highest  evidence  of  his  intention. 
But,  still,  it  is  his  ooming  to  the  station 
within  a  reasonable  time  ^ore,  with  the  in- 
tention to  take,  the  next  train,  that  creates 
the  relation  of  passenger  and  carrier.  There 
is  no  dispute  but  what  the  plaintiff  intended 
to  take  the  defendant's  next  train  to  Hot 
Springs,  and  we  must  infer  from  the  charge 
of  the  court  and  the  verdict  of  the  jury  that 
they  found  that  plaintiff  had  purchased  his 
ticket. 

So,  the  only  question  that  remains  is  as  to 
whether  the  defendant  had  the  right  to  es- 
tablish the  rule  for  closing  the  waiting  room, 
and  was  the  rule  a  reasonable  one?  And  we 
are  of  the  opinion  that  the  defendant  had  the 
right  to  establish  the  rule,  and  that  it  was 
a  reasonable  one.  Webster  v.  Fitchhurg  R. 
Co.  161  Mass.  298;  24  L.  R.  A.  521 ;  Boothhy 
V.  Grand  Trunk  R,  Co.  66  N.  H.  342 ;  1  El- 
liott, Railroads,  §§  100,  200;  4  Elliott,  Rail- 
roads, §  1570.  The  rule  would  probably  be 
different  in  the  case  of  through  passengers, 
and  in  the  case  of  delayed  trains;  but,  if 
so,  these  would  be  exceptions,  and  not  the 
rule.  Waiting  rooms  are  not  a  part  of  the 
ordinary  duties  pertaining  to  the  rights  of 
passengers  and  common  carriers;  but  they 
are  established  by  carriers  as  ancillaries  to 
the  business  of  carriers,  and  for  the  accom- 
modation of  passengers,  and  not  as  a  place 
of  lodging  and  accommodation  for  those  who 
are  not  passengers.  This  being  so,  it  must 
be  that  the  carrier  should  have  a  reasonable 
control  over  the  same,  or  it  could  not  protect 
its  passengers  in  said  rooms.  There  is  er- 
ror. 

New  trial. 


Maggie  MEANS,    Admrx.,    etc.,    of    Taylor 
Means,  Deceased,  Appt., 

V. 

CAROLINA  CENTRAL  RAILROAD  COM- 
PANY. 

(124  N.  C.  574.) 

1.  It  is  neffllflrence  In  a  railroad  com- 
panr  not  to  furnlsb  a  conductor  on  a 

local  train  with  one  passenger  car,  which 
runs  on  a  schedule  so  arranged  as  to  enable 
people  on  the  route  to  visit  a  city  for  several 
hours,  and  return  at  a  reasonable  hour  on  the 
night  of  the  same  day,  when  the  train  ordi- 
narily carries  a  good  many  passengers. 

2.  Tlte  aneiitton  of  a  railroad  com- 
pany's neiirllflrence  In  falllnsr  to  fnr- 
nlali  a  conductor  Is  a  question  of  law, 
where  the  train  ordinarily  carries  a  good 
many  passengers  and  runs  on  a  schedule  so 
arranged  as  to  encourage  travel  upon  It. 

8.  Tlte  declaration  or  •tatemcnt  of  a 
train  hand  on  a  mixed  train,  while  hur- 
riedly going  from  a  coach  at  the  rear  end  of 
the  train  to  the  engine  in  front,  that  he 
wanted  to  get  to  the  engineer  and  give  him 
the  tickets  which  he  had  collected  before  the 

Note. — As  to  the  obligation  of  a  street-rail- 
way  company  to  furnish  a  conductor  on  a  car, 
see  South  Covington  &  C.  Street  R.  Co.  ▼.  Berry 
(Ky.)  15  L.  R.  A.  604.  and  note. 


1899. 


Means  y.  Carolina  Central  R.  Co. 
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train  got  too  fast,  is  competent  &8  part  of 
the  res  gestce,  where  he  waa  killed  In  attempt- 
inir  to  return  to  the  rear  of  the  train,  and 
death  la  alleged  to  have  been  cansed  by  the 
ne^lisrence  of  the  carrier  in  failing  to  fumiah 
a  cond actor. 

(May  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries Alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

Taylor  Means  had  been  employed  for  some 
time  by  defendsint  as  a  brakeman.  Defendant 
had  a  train  which  ran  between  Charlotte 
and  Shelby.  On  the  day  upon  which  the  in- 
jury occurred,  this  train  consisted  of  engine, 
fiat  car,  box  car,  flat  car,  six  box  cars,  a 
coach,  and  shanty  car.  Defendant  was  ac- 
customed to  carry  passengers  upon  this 
train.  Some  days  before  the  accident  de- 
ceased was  delegated  to  attend  to  the  shanty 
oar  and  coach  and  collect  tickets  under  the 
direction  of  the  engineer.  Defendant 
claimed  that  just  before  the  accident  de- 
ceased went  from  the  rear  of  the  train 
toward  the  engine,  after  the  train  had  start- 
ed, ^ot  upon  the  engine,  and  reported  to  the 
engineer  that  there  were  passengers  on  the 
coach.  He  then  started  back  over  the  train. 
The  train  was  going  5  or  6  miles  an  hour  at 
the  time,  and  de&idant  claimed  that  he 
might  have  stepped  to  the  ground,  w^ted  for 
the  coach,  and  tnen  got  upon  it  as  it  passed. 
Also  that  the  engineer  would  have  stopped 
the  train  to  give  deceased  an  opportunity 
to  get  back  to  the  coach,  if  he  had  been  asked 
to  do  so.  It  did  not  appear  how  the  acci- 
dent occurred.  But  the  body  of  deceased 
was  found  lying  on  the  right  side  of  the 
track,  and  was  cut  half  in  two.  There  was 
broken  glass  of  his  lantern  on  the  flat  car. 

Further  facte  appear  in  the  opinion. 

Messrs.  Oflbone,  Iffazwelly  ft  Keerans 
for  appellant. 

Messrs.  Bnrwell,  Walker,  ft  Cansler, 
for  appellee: 

The  intestate  had  been  employed  by  the 
defendant  company  three  years,  and  had 
been  actually  engaged  in  the  particular  busi- 
ness of  collecting  tickets  for  two  weeks  at 
leaet;  and  he  wSl  knew  the  risks  and  dan- 
gers of  the  service,  if  there  were  any,  and  yet 
continued  in  the  service. 

In  such  a  case  the  law  denies  a  recovery  of 
damages  to  the  plaintiff. 

Pleasants  v.  Raleigh  d  A.  R.  Co.  95  N.  C. 
196;  Crutchfield  v.  Richmond  d  D.  R.  Co. 
78  N.  C.  300,  76  N.  C.  320;  Porter  v.  Western 
V.  C.  R.  Co.  97  N.  C.  66;  Kirk  v.  Atlanta  d 
C.  Air  Line  R.  Co.  94  N.  C.  625,  55  Am.  Rep. 
621 ;  Patton  v.  Western  N.  C.  R.  Co.  96  N. 
C.  455;  Heathcock  v.  Pennington,  33  N.  C. 
(11  Ired.  L.)  640;  Turner  v.  Goldshoro  hum- 
her  Co.  119  N.  C.  387. 

When  the  servant  has  knowledge  of  de- 
fects in  machinery,  or  of  the  danger  of  the 
work  he  is  put  to  do,  and  continues  in  the 
service,  he  thereby  assumes  the  increased 
risk  as  one  of  the  hazards  of  the  service. 

Becker  v.  Baumgartner,  5  Ind.  App.  576; 

45  L.  R.  A. 


Lake  Shore  d  M.  B,  R.  Co.  v.  Stupak,  108 
Ind.  1;  Mexican  C.  R.  Co.  v.  Shean  (Tex.) 
18  S.  W.  151;  Wood,  Mast.  &  S.  §  326;  Ladd 
V.  Neto  Bedford  R.  Co.  119  Mass.  412,  20  Am. 
Rep.  331. 

Means  was  merely  told  to  collect  tickets 
and  deliver  them  to  Mr.  Hall,  and  the  per- 
formance of  thie  dut^  did  not  require  him  to 
go  to  the  engine  while  the  train  was  in  mo- 
tion, and  come  back  over  the  cars.  What  he 
did,  therefore,  was  a  voluntary  act. 

If  Mr.  Hall  had  ordered  him  to  collect  the 
tickets  and  bring  them  to  him  as  a  part  of 
his  duty,  and  it  was  dangerous,  or  even  very 
hazardous  to  do  so,  the  company  was  still 
not  guilty  of  negligence. 

This  is  one  of  the  assumed  risks  of  the  em- 
ployment, "the  rule  being  that  the  servant 
assumes  the  hazards  of  dangerous  methods 
as  well  as  the  use  of  defective  tools  or  ma- 
chinery, when,  after  employment,  he  learns 
of  the  defects,  but  voluntarily  continues  in 
the  employment  without  objection." 

Bailey,  Master's  Liability  for  Injuries  to 
Servant,  1894,  pp.  159-170;  Kean  v.  Detroit 
Copper  d  Brass  Rolling  Mills ^  66  Mich.  277 ; 
Russell  V.  Tillotson,  140  Mass.  201;  Paule 
V.  Florence  Min.  Co.  80  Wis.  350. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

When  this  case  was  here  at  February  term, 
1898  (122  N.  C.  990),  a  new  trial  was  or- 
dered because  of  an  err^>r  committed  by  his 
honor  on  the  trial  below  in  instructing  the 
jury  that  "it  is  the  duty  of  a  railroad  com- 
pany to  have  a  conductor  when  there  are 
passengers,  and  it  is  negligence  not  to  have 
one."  In  reference  to  that  instruction  we 
said:  ''The  rule  would  apply  where  the 
trains  are  passenger  trains,  or  where  a  con- 
siderable part  of  the  train  was  for  the  ac- 
commodation of  passengers,  and  the  passen- 
ger fare  would  be  a  considerable  part  of  the 
inducement  to  run  the  train.  But  where  the 
train  is  a  freight  train,  with  a  passenger  car 
attached,  it  is  a  fair  presumption  that  the 
passenger  coach  is  purelv  for  the  acocnnmo- 
dation  of  the  public,  ana  we  cannot  say,  as 
a  maitter  of  law,  that  it  would  be  negligence 
(nothing  else  appearing)  in  a  railroad  com- 
pany not  to  furnish  a  conductor  on  such 
trains."  In  the  case  as  it  was  made  up  for 
this  court  at  the  first  hearing,  nothing  ap- 
peared as  to  the  nature  or  destination  of  the 
train,  except  that  it  was  one  which  consist- 
ed of  an  engine  and  eleven  cars,  including 
one  passenger  coach  and  a  shanty  car,  and 
that  it  left  Charlotte  at  4  p.  M.  Nothing 
was  said  of  the  extent  of  the  passenger  traf- 
fic. We  thought  the  charge  of  his  honor 
too  broad  to  fit  the  facts  of  th&t  case. 

The  case  as  presented  now  has  some  new 
features,  and  important  ones.  The  train, 
a  local  one,  was  operated  between  Charlotte, 
by  Lincolnton  and  Shelby.  Its  schedule 
time  for  departure  from  Shelby  was  6  a. 
M.,  and  for  arrival  at  Charlotte  10  A.  M.  It 
left  Charlotte  at  4  P.  M.  The  engineer  tes- 
tified that  "at  ordinary  times  we  carried  a 
good  many  passengers."  It  is  apparent, 
from  the  facts  above  stated,  that  in  the  run- 
ning of  that  train  the  passenger  traffic  was 
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»  matter  of  business  consideration  to  the 
company;  that  the  inducement  to  attach  the 
paseenger  coach  was  not  simply  to  oblige  a 
passenger  now  and  then  who  might  wish  to 
make  an  emergency  trip  or  to  visit  some  ob- 
scure station,  but  to  establish  a  passenger 
business  by  a  schedule  so  arranged  as  to  en- 
able and  encourage  the  people  along  the 
route,  and  especially  those  m  Shelby  and 
Lincolnton,  to  visit  tne  city  of  Charlotte  for 
several  hours,  and  return  to  their  homes  at 
a  reasonable  hour  on  the  night  of  the  same 
da^;  and  that  the  result  was  what  was  an- 
ticipated,— a  considerable  pas6en|;er  busi- 
ness. His  honor,  after  the  conclusion  of  the 
testimony,  was  of  the  opinion  that  the  plain- 
tiff could  not  recover,  and,  upon  intimating 
so  much  to  the  plaintiff's  counsel,  the  plain- 
tiff submitted  to  a  nonsuit,  and  appealed. 
His  honor  thought  the  case  as  developed  did 
not  differ  materially  from  the  case  as 
brought  out  on  the  first  trial.  We  think, 
however,  that  there  was  a  substantial  differ- 
ence between  the  two  cases  in  the  respects 
pointed  out  by  us.  It  was  the  duty  of  de- 
fendant company  to  have  had  a  conductor 
for  such  a  train  as  that  of  the  defendant's 
was  shown  to  have  been  by  the  undisputed 
evidence,  and  the  defendant  was  negligent 
in  not  having  provided  one.  What  might  be 
a  sufficient  crew  to  manage  a  train  would 
ordinai'ily  be  a  question  for  the  jury;  but 
whether  or  not  it  is  negligence  in  a  railroad 
company  not  to  furnish  a  conductor  in  a 
case  like  the  one  before  the  court,  the  evi- 
dence being  undisputed,  must  be  a  question 
of  law.  l%e  conductor  need  not  have  been 
purely  and  entirely  a  passenger  conductor. 
A  freight  conductor  might  have  been  suffi- 
cient, under  the  circumstances,  to  have  dis- 


charged the  duties  of  a  passenger  conductor 
and  his  own  at  the  same  time.  Whether 
or  not  the  intestate's  death  was  caused,  with- 
out his  fault,  by  the  failure  of  the  defendant 
company  to  furnish  a  conductor,  is  a  ques- 
tion for  the  jury,  under  proper  instructions 
as  to  the  law  from  the  court. 

There  were  only  two  exceptions  on  points 
of  evidence.  The  plaintiff  was  permitted, 
over  the  objection  of  the  defendant,  to  intro- 
duce a  declaration  or  statement  made  by  the 
intestate  while  he  was  hurriedly  going  from 
the  coach  at  the  rear  end  of  the  train  to  the 
engine  in  front.  The  declaration  was,  "Get 
out  of  my  way;  I  want  to  set  to  Mr.  Hall 
[the  engineer],  to  give  him  mese  tickets,  be- 
fore the  train  gets  too  fast."  The  evidence 
was  competent  as  a  part  of  the  res  gestai. 
It  was  contemporaneous  with  the  main  sub- 
ject,— the  alleged  killing  of  the  intestate 
through  the  negligence  of  the  defendant.  It 
was  made  without  forethought  or  design, 
and  it  helped  to  explain  the  main  fact  in  the 
case.  Carter  v.  Buchannctif  3  Ga.  513;  21 
Am.  &  Eng.  Enc.  Law,  p.  90;  Best,  Ev.  446. 
The  declaration  of  the  intestate  was  the 
natural  and  inartificial  concomitant  of  a 
probable  act  which  itself  was  a  part  of  the 
res  gestcB,  Hunter  v.  Btate,  40  N.  J.  L.  640. 
The  defendant  offered  to  show  by  the  en- 
gineer that  he  would  have  stopped  the  train 
in  .order  that  the  intestate  might  have  re- 
turned to  the  coach,  if  he  had  been  so  re- 
3 nested  to  do.  We  do  not  see  how  the  evi- 
ence  was  material  as  the  case  was  then  con- 
stituted, and  it  should  not  have  been  ad- 
mitted, for  it  threw  no  light  upon  the  mat- 
ter. 

There  was  error  in  the  ruling  of  his  honor, 
and  there  must  be  a  new  trial. 


NORTH  DAKOTA  SUPREME  COURT. 


Re  C.  N.  HOGAN. 

(.•......JN.    xJ*  »m»mm»m*f 

•1.  A  -riolatlon  of  tlie  pro-rlslona  of  I 
8124.  Rev.  Codes,  forbidding  any  agent  to  act 
for  any  Insurance  company  In  transacting  the 
business  of  Insurance  without  procuring  a 
certificate  of  authority  as  therein  specified,  is 
a  crime  under  the  lawb  of  this  state. 

a.  A  corporation  nrhlcli  nndertalces  to 
OTvarantee  a  fixed  revenne  per  acre 
from  farming  lands,  and  which,  in  order  to 
do  so,  contracts,  for  a  specified  consideration, 
to  pay  such  fixed  amount  per  acre  for  the  crop 
grown  upon  said  land,  irrespectlTe  of  its 
Talue,  is  an  insurance  company  within  the 
proTlaions  of  1 1  4441,  4445,  Bev.  Codes. 

(May  6,  1890.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  petitioner's  release  from 
the  custody  of  a  sheriff  to  which  he  had  been 

*Headnote8  by  Babtholombw,  Ch.  J. 


committed  for  alleged  violation  of  the  law 
requiring  one  acting  as  agent  for  an  insur- 
aiice  company  to  be  licens^. 

Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Pnroelly  P.  J.  MoCiim- 
ber,  Cliarlea  E.  Wolfe,  and  Ste-vena  St 
Alien  for  petitioner. 

Messrs.  John  F.  Cowan,  Attorney  Gen- 
eral, and  George  W.  Soliday,  for  the 
State: 

The  penalty  imposed  for  a  violation  of  f 
3124,  Rev.  Codes,  as  a  punishment  is  a  fine. 

The  punishment  prescribed  by  §  3131,  Rev. 
Codes,  for  this  offense  not  being  death  or  im* 
prisonment  in  the  penitentiarv,  it  is  not  a 
felony,  but  it  imposes  a  fine,  hence  it  must 
be  a  crime;  and  not  being  a  felony,  it  must 
be  a  misdemeanor,  and  may  be  punished  un- 
der §§  7737,  8295,  Rev.  Codes. 

The  Realty  Revenue  Guaranty  Company  is 
by.  article  2  of  Its  articles  of  inoorporajtion 
expressly  authorized  to  "guarantee  certain 


NoTB. — For  some  <^  the  modem  forms  of  in- 
surance, see  also  People,  Kasson,  v.  Rose  (III.) 

44  L.  B.   A.  124,  and  cases  cited  in  footnote 
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thereto:  also  Trenton  Pass.  R.  Co.  v.  Guaran- 
tors' Liability  Indemnity  Co.  (N.  J.)  44  L.  B. 
A.  218. 


1899. 


lie  HOGAN. 
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rentals,  and  produoe  income  from  lamds  and 
tenements."  And  the  contract  issued  by  it 
ib  a  contract  of  insurance. 

By  a  reservation  in  the  contract  the  Real- 
ty  Guaranty  Oompa-ny  is  not  liable  under 
th«  contract  should  any  damage  or  loss  ac- 
crue  to  said  crops  after  Septemoer  16  of  this 
year,  or  after  crops  are  harvested.  By  im- 
plication it  must  be  liable  for  losses  or  dam- 
age to  said  crops  prior  to  such  times :  that  is, 
the  loss  or  damage  to  such  crops  reducing 
the  value  below  $5  per  acre  is  the  contingen- 
cy insured  against. 

Rev.  Codes,  §  4441;  Olaflin  v.  United 
Btaiea  Credit  System  Co,  165  Mass.  501; 
Bhakman  v.  United  States  Credit  System  Co, 
92  Wis.  366,  32  L.  R.  A.  383. 

The  term  "insurance  company"  includes 
all  corporations,  associations,  partnerships, 
or  individuals  engaged  as  principals  in  the 
business  of  insurance. 

Rev.  Codes,  §  3085. 

Bartlioloiiiew,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

One  C.  N.  Hogan  presented  to  this  court 
his  petition  for  a  writ  of  habeas  corpus,  al- 
Ic^inff  that  he  was  unlawfully  restrained  of 
his  liberty  by  the  sheriff  of  Foster  county,  in 
this  state.  His  petition  sets  forth  that  he 
was  arrested  upon  a  warrant  issued  by  a  jus- 
tice of  the  peace  of  said  county,  which  said 
warrant  was  based  upon  a  complaint  duly 
laid  before  said  justice  by  one  Ferguson, 
wherein  said  petitioner  was  accused  of  hav- 
ing acted  as  agent  for  an  insurance  company 
without  having  procured  the  certificate  re- 
quired by  I  3124,  Rev.  Codes  of  this  state, 
uiat  a  preliminary  hearing  was  duly  had  be- 
fore said  justice,  and  that  upon  such  hear- 
ing said  justice  adjudged  that  the  petitioner 
be  held  to  answer  to  said  charge  before  the 
district  court  of  said  county,  and  fixed  his 
Appearance  bond  at  the  sum  of  $500,  which 
the  petitioner  failed  to  give,  whereupon  he 
was  duly  committed  to  the  custody  of  said 
sheriff,  and  was  by  him  restrained.  Copies 
of  the  complaint,  uie  warrant,  of  all  the  tes- 
timony introduced  at  the  hearing,  of  the  en- 
tries in  the  docket  of  the  justice  and  of  the 
mittimus  were  attached  to,  and  made  a  part 
of,  the  petition.  The  writ  was  duly  issued 
by  this  court,  directed  to  said  sheriff,  who  in 
due  time  made  return  thereto  setting  forth 
the  pounds  upon  which  he  restrained  the 
petitioner,  which  were  substantially  in  all  re- 
spects as  shown  in  the  petition.  To  this  re- 
turn the  petitioner  demurred,  and  upon  the 
issues  of  law  thus  raised  the  case  was  ar- 
^ed  to  this  court. 

The  petitioner  contends  (1)  that  a  viola- 
tion of  the  provisions  of  said  $3124  does  not 
constitute  a  crime,  under  the  laws  of  this 
state,  and,  (2)  granting  that  such  violation 
does  constitute  a  crime,  there  is  no  reason- 
able or  pr(rf>able  cause  to  believe  that  peti- 
tioner has  committed  such  crime.  We  no- 
tice the  points  In  this  order. 

Section  3124,  Rev.  Codes,  declares:  ''No 
agent  shall  act  for  any  insurance  company 
directly  or  indirectly  in  taking  risks  or 
transactinjif  the  business  of  insurance  with- 
out procuring  from  the  commissioner  of  In- 
45  L.  R.  A. 


surance  a  certificate  of  authority,  stating 
that  such  corporation  or  company  has  com- 
plied with  all  the  requisites  of  this  chapter." 
Section  3131,  beine  a  i>art  of  the  same  cha^ 
ter,  declares:  "Bor  violation  of  any  provi- 
sion of  this  chapter  when  no  penalty  is  spe- 
cifically provided  for  herein  the  offender  shall 
be  punished  by  a  fine  of  not  less  than  $100 
nor  more  than  $500."  We  notice  here  that 
the  fine  imposed  is  declared  to  be  by  way  of 
punishment,  and  a  large  discretion  is  vested 
in  the  court  in  fixing  the  amount.  No  part 
of  the  amount  inures  to  the  benefit  of  any 
private  person.  No  person  is  authorized  to 
sue  for  or  recover  it.  It  is  not  a  case  where 
the  law  arbitrarily  fixes  a  penalty  as  the  li- 
quidated damages  for  failure  to  perform  an 
ascertained  legal  duty  owing  to  another,  and 
which  penalty  the  party  to  whom  the  duty 
was  owing  may  recover  in  a  personal  action 
upon  proof  of  the  dereliction.  But  petition- 
er urses  that  this  penalty  should  be  recov- 
ered by  the  state  under  the  provisions  of 
chapter  27,  Code  Civ.  Proc.,  which  relates  to 
actions  to  recover  penalties  and  forfeitures. 
But  the  1st  section  of  that  chapter  (§  5785) 
provides  that,  if  the  act  for  which  the  for- 
feiture  was  imposed  is  a  misdemeanor,  then 
such  forfeiture  cannot  be  recovered  in  a  civil 
action.  We  look  then  to  the  Penal  Code  to 
determine  whether  or  not  this  act  is  a  mis- 
demeanor. Section  6802  reads:  "A  crime 
or  public  offense  is  an  act  committed  or  omit- 
ted in  violation  of  a  law  forbidding  or  com- 
manding it,  and  to  which  is  annexed,  upon 
conviction,  either  of  the  following  punish- 
ments :  .  .  ."  And  the  third  punishment 
named  is  "fine."  We  have,  then,  in  this  case, 
a  statute  (S  3124)  forbidding  the  doing  of  a 
certain  act,  we  have  that  forbidden  act  done, 
and  the  punishment  which  the  law  (S  3131) 
prescribes  for  doing  this  forbidden  act  is  a 
nne ;  hence  it  must  be  a  crime.  Section  6803 
declares  that  crimes  are  divided  into  felonies 
and  misdemeanors.  Section  6804  reads: 
"A  felony  is  a  crime  which  is  or  may  be  pun- 
ishable with  death  or  imprisonment  in  the 
penitentiary;  every  other  crime  is  a  misde- 
meanor." We  have  here,  then,  a  crime.  It 
cannot  be  punished  by  death  or  imprison- 
ment; hence  it  must  be  a  misdemeanor.  It 
seems  clear  to  us  that  petitioner's  first  con- 
tention cannot  prevail.  In  saving  that  this 
offense  cannot  be  punished  by  imprisonment, 
we  mean  only  that  primarilv  the  judgment 
must  be  a  fine,  and  the  judgment  may  be 
satisfied  by  the  payment  of  the  fine;  but  we 
dc  not  hold  that  the  judgment  may  not  also 
direct  that,  in  case  of  nonpayment,  the  de- 
fendant be  imprisoned  as  provided  in  §  8206, 
Rev.  Codes. 

Petitioner's  second  proposition  presents 
more  difficulties,  and,  as  preparatory  to  its 
discussion,  we  remark  that  no  point  is  made 
by  petitioner  as  to  the  regularity  of  any  of 
the  proceedings  that  led  up  to  his  incarcera- 
tion. They  are  eoncededly  regular.  It  is 
admitted,  also,  that  petitioner  was  soliciting 
business  as  agent  for  a  corporation  known  as 
the  Realty  Revenue  Guaranty  Company,  of 
Minneapolis,  Minnesota.  It  is  admitted  that 
petitioner  never  procured  the  certificate  of  au- 
thority specified  in  said  §  3124,  and  that  he 
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took  an  application  from  the  complaining 
witness  in  form  as  set  forth  in  the  evidence, 
and  procured  for  said  witness  the  contract  of 
said  company  as  set  out  in  the  evidence,  and 
took  the  promissory  note  of  the  witness,  se- 
cured by  chattel  mortgage,  for  the  considera- 
tion mentioned  in  said  contract.  These  ad- 
missions leave  but  one  question  for  our  de- 
termination :  Is  or  is  not  the  Realty  Revenue 
Guaranty  Company,  in  fact  or  in  effect,  an 
insurance  company?  If  it  be,  then  clearly 
the  petitioner  was  properly  held;  otherwise, 
ho  snould  be  discharged.  While  the  attor- 
neys representing  the  state  claim  that  the 
oral  evidence  in  the  record  strengthens  their 
claim  that  said  corporation  is  in  fact  an  in- 
surance company,  yet  we  shall  rest  our  con- 
clusions on  tnis  point  upon  the  documentary 
evidence.  Our  statute  (5  4441,  Rev.  Codes) 
defines  insurance  as  follows:  "Insurance  is 
a  contract  whereby  one  undertakes  to  indem- 
nify another  against  loss,  damage,  or  liabil- 
ity arising  from  an  unknown  or  contingent 
event."  Necessarily,  in  defining  insurance 
in  a  single  sentence,  only  the  most  general 
terms  can  be  used,  and  any  general  definition 
must  be  extended  to  cover  tiie  ever-changing 
phases  in  which  the  subject  is  presented  to 
the  public.  Fifty  years  ago  it  was  thought 
that  a  single  chapter  in  any  work  on  con- 
tracts could  exhaust  the  law  of  insurance. 
Kow  Mr.  Joyce  presents  the  subject  in  four 
elaborate  volumes,  showing  the  immense  de- 
velopment of  that  branch  of  the  law.  Mr. 
Joyce  expressly  defines  one  line  of  insurance 
as  guaranty  insurance.  See  1  Joyce,  Ins.  §§ 
12;  13.  True,  guajmntj  insurance,  as  there 
defined,  relates  more  particularly  to  guaran- 
ty against  loss  by  reason  of  breaches  of  con- 
tract, such  as  "fidelity  guaranty"  and  "cred- 
it guaranty."  But  we  have  real-estate  title 
guaranty  insurance;  and,  while  perhaps  thi? 
IS  the  first  instance  where  an  attempt  has 
been  made  to  guarantee  a  realty  revenue,  yet 
as  the  revenue  arising  from  that  class  of  real- 
ty here  involved,  i.  6.,  farming  lands,  is  af- 
fected by  so  many  contingencies,  such  as 
winds,  hail,  frost,  drought,  ravages  of  in- 
sects, etc., — contingencies  which,  while  not 
likely  to  happen,  yet  such  as  may  occur, — it 
would  seem  that  inherently  it  would  be  a 
proper  subject  for  insurance,  perhaps  even  an 
inviting  field.  In  this  record  we  find  a  copy 
of  the  articles  of  incorporation  of  the  Realty 
Revenue  Guaranty  Company.  The  second 
article  sets  forth  the  general  business  of  the 
corporation,  namins  a  number  of  things  that 
it  is  organized  for  uie  purpose  of  doing,  and, 
among  others,  "to  guarantee  certain  rental 
and  produce  income  from  lands  and  tene- 
ments." The  petitioner,  as  agent  for  said 
company,  took  from  Peter  Ferguson  an  ap- 
plication for  a  contract.  The  application 
was  upon  a  printed  form,  headed,  in  bold 
type,  "Realty  Revenue  Guaranty  Company,  of 
Minneapolis,  Minn.  Capital  stock,  $100,- 
000."  Then  follows  the  printed  portion, 
which  reads :  "I, ,  of P.  O.,  coun- 
ty of ,  state  of ,  dto  hereby  apply  to 

the  Realty  Revenue  Guaranty  Company  for  an 

option-sale  contract  of  ( per  acre,  which 
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is  hereby  referred  to  and  made  a  part  hereof, 
subject  to  all  conditions  therein  contained 
upon  all  crops  raised  on  the  following  de- 
scribed lands."  Then  follows  a  description 
of  the  land,  and  various  questions  to  be  an- 
swered by  the  applicant  as  to  whether  he  is 
owner  or  tenant  of  the  land,  and  what  inter* 
e^'t  he  has  in  the  crop,  what  the  land  yielded 
per  acre  the  year  before,  nature  of  the  soil, 
etc., — all  to  iJe  signed  by  the  applicant.  V\^ 
on  this  application,  Ferguson  received  a  con- 
tract, which  we  copy  in  full: 

This  agreement,  made  by  and  between  the 
Realty  Revenue  Guaranty  Company,  of  Min- 
neapolis, Minnesota,  and  Peter  Ferguson,  of 
Carrington  P.  C,  county  at  Foster,  and  state 
of  North  DakotflL,  party  of  the  second  part, 
wdtnesseth  that,  in  consideration  of  an  appli- 
cation for  this  contract,  which  is  hereby  re- 
ferred to  and  made  a  part  hereof,  and  the 
payment  of  the  sum  of  $55,  according  to  the 
conditions  of  a  certain  promissory  note  for 
said  amount,  by  said  party  of  the  second 
part,  the  above-named  Realty  Revenue  Guar- 
anty Company  agrees  to  purchase  the  entire 
crop  of  small  gram,  consi^ng  of  wheat,  oats, 
flax,  barley,  corn,  or  rye,  from  said  party  of 
the  second  part,  at  the  rate  of  $5.00  oer  acre, 
grown  during  the  season  of  1899 ;  all  of  said 
crops  being  on  the  following  described  lands, 
to  wit,  160  acres  southeast  quarter  Sec.  9.0, 
T.  146,  R.  65;  60  acnes  northwest  quarter 
Sec.  26,  T.  146,  R.  66.  It  is  further  agreed 
that  said  party  of  the  second  part  is  in  no 
manner  bound  to  sell  said  crops  to  the  said 
Realty  Revenue  Guaranty  Company,  except 
at  his  own  option.  It  is  further  agreed  that 
sstid  party  of  the  second  part  shall  cultivate 
said  crops  in  a  husbandlike  manner,  bow, 
plant,  gamer,  gather,  harvest,  thresh,  and 
otherwise  care  for  said  crops  in  due  season 
and  in  an  economical  manner.  Said  party  of 
the  second  part  agrees  to  notify  said  Realty 
Revenue  Guaranty  Company  in  case  of  any 
dr.  mage  to  said  crops  within  five  days  there- 
after, and  of  his  intention  to  avail  himself  of 
his  option  to  sell  before  said  crops  are  har- 
vested, and  shall,  within  five  days  aft«r 
thieshins  the  same,  give  notice  to  the  com- 
pany of  nis  election  to  sell  under  this  con- 
tract. After  said  election  to  sell,  said  party 
of  the  second  part  agrees  to  deliver  said  crops 
at  the  nearest  market,  if  directed  so  to  do 
by  said  Realty  Revenue  Guaranty  Company. 
Should  the  party  of  the  second  part  fail  to 
perform  any  of  the  conditions  herein  by  him 
to  be  performed,  time  being  the  essence  here- 
of, or  if  any  of  the  warranties  or  statements 
made  by  him  are  untrue,  the  said  option  shall 
terminate.  Nor  shall  said  guaranty  company 
be  liable  under  this  contra^  should  any  dam- 
age or  loss  accrue  to  said  crops  after  Septem- 
ber 15  of  this  year,  or  after  said  crops  are 
harvested,  nor  in  any  manner,  except  as  here- 
in stipulated.  This  contract  shall  termi- 
nate December  1st  following  date  hereof.  In 
witness  whereof,  the  said  Realty  Revenue 
Guaranty  Company  has  caused  these  presents 
to  be  executed  and  signed  by  its  president 
and  secretary,  and  caused  its  corporate  seal 
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to  be  hereto  attached,  this  seventh  day  ol 
April,  1899. 

Kealty  Revenue  Guaranty  Co. 

By  L.  E.  Utley,  Presidenit. 
f    A.  L.  Brice,  Secretary.     [Corporate  Seal.] 

What  was  the  object  of  this  contract  and 
what  was  its  legal  effect?  The  petitioner 
says  it  was  an  option  contract  of  sale  of  a 
crop.  We  cannot  conceive  tha4;  the  farmer's 
primary  object  was  to  sell  his  crop.  Ordi- 
narily a  man  does  not  pay  a  premium  for 
the  privilege  of  selling  his  produce.  Nor 
was  it  the  primary  purpose  of  the  company 
to  purchase  the  crop.  From  the  very  tenns 
of  the  contract,  it  is  certain  that  it  must  lose 
money  upon  all  the  grain  it  buys  under  the 
contract.  Moreover,  grain  is  bought  and 
sold  by  the  bushel,  and  not  by  the  acre.  We 
think  the  contract  was  the  identical  contract 
which  the  articles  of  incorporation  authorize 
the  company  to  enter  into.  It  was  a  contract 
by  which  the  guarantor  undertook  to  guar- 
antee or  assure  to  the  farmer  a  certain  reve- 
nue from  his  land.  How  did  the  parties  pro- 
ceed to  execute  such  a  contract?  It  was  woll 
known  to  both  parties  that  an  acre  of  land 
in  this  state,  farmed  as  the  farmer  contracts 
to  farm  it  in  this  case,  will  produce  a  crop 
of  a  value  far  in  excess  of  $5,  and  the  value 
ean  be  reduced  to  or  below  that  fiffure  only 
b^  the  happening  ot  one  or  more  of  the  oon* 
tingencies  hereinbefore  mentioned.  But  such 
contingencies  may  happen,  and  to  be  abso- 
lutely assilred  that  his  land  will  yield  him 
at  least  $6  per  acre  the  farmer  is  willing  to 
pay  something;  and  the  corporation,  expect- 
ing to  do  business  over  a  wide  scope  of  coun- 
try, believes  that  it  can  with  profit  to  iitscdf 
assure  the  farmer  a  crop  worth  $5  per  acre 
for  the  ccHnpensation  which  the  farmer  is 
willing  to  pay  therefor.  But  what  is  this  in 
substance  except  a  contract  to  indemnify  the 
farmer  against  lose  arising  from  the  happen- 
ing of  a  contingent  event,  and  that  is  our 
statutory  definition  of  insurance.  The  farm- 
er was  eeekimg  and  paying  for  protection, 
and  the  corporation  was  seeking  to  make  a 
profit  by  extending  this  protection  for  the 
consideration  paid  by  the  farmer.  True,  it 
is  not  all  loss  that  is  insured  against.    The 


contingencies  named  may  reduce  the  value  ol 
a  crop  from  $20  per  acre  until,  in  the  judg- 
ment of  the  owner,  it  barely  exceeds  $5  per 
acre,  and  there  is  no  liability  under  the  con- 
tract. It  is  the  loss  below  $5  per  acre  that 
is  insured  against.  The  effect  of  the  con- 
tract is  very  like  that  of  a  valued  policy  of 
insurance.  When  the  contingency  happens 
that  creates  a  liability  under  the  policy,  then 
the  full  amount  of  the  policy  must  be  paid, 
but  the  insured  is  entitled  to  all  the  salvage. 

In  Claflin  v.  United  States  Credit  System 
Co.  165  Mass.  601,  the  defendant  was  held  to 
be  an  insurance  company.  The  contract  is 
thus  stated  by  the  court:  "It  was  made  on 
April  6,  1891,  and  purports  to  bind  the  de- 
fendant, in  consideration  of  a  sum  paid,  to 
Surchase  at  a  fixed  price  the  accounts  which 
urins  one  year  a  certain  business  firm 
should  have  against  ascertained  insolvent 
debtors,  or  judgment  debtors  against  whom 
execution  should  be  returned  unsatisfied." 
A  contract  to  purchase  bad  accounts  and 
judgments  at  a  fixed  price,  irrespective  of 
value,  cannot  be  distinguished  in  principle 
from  a  contract  to  purchase  damaged  crops 
at  a  fixed  price,  irrespective  of  value.  That 
same  company  was  held  to  be  an  insurance 
company  in  Shaknuin  v.  United  States  Cred- 
it System  Co,  92  Wis.  366,  32  L.  B.  A.  383, 
and  the  reasoning  of  the  court  is  very  perti- 
nent to  this  case. 

It  is  doubtless  true  that  there  has  been  a 
studied  effort  to  keep  this  corporation  out- 
side the  operation  of  our  insurance  laws; 
but  the  purpose  and  effects  of  its  contracts 
are  too  clear  to  admit  of  doubt.  They  exacts 
ly  meet  the  requirements  of  an  insurance 
contract,  and  the  corporation  for  which  peti- 
tioner acted  as  ageirt  is  an  insurance  com- 
pany. The  act  charged  in  the  complaint  is 
a  crime  under  our  statutes,  and  there  is  rea- 
sonable and  probable  cause  to  believe  the  pe- 
titioner guilty  of  committing  the  act.  He 
is  therefore  properly  held. 

The  writ  issued  in  this  ca^e  is  discTiarged, 
and  petitioner  remanded  to  the  custody  of 
the  sheriff  of  Foster  county. 

All  concur. 


WASHINGTON  SUPREME  COURT. 


George  H.  SMITH,  Respt,, 

V, 

UNION  TRUNK  LINE,  Appi. 

(18  Wash.  351.) 

1.  Ifearlliirenee  on  tlie  part  of  a  cable- 
ear  compaiiT  Is  shown  by  the  fact  that  the 
grlpman  on  a  moving  car  did  not,  because  en- 
gaged In  conversation,  see  a  person  on  the 


track  In  front  of  the  car  nntll  his  attention 
was  called  by  a  passenger,  when  It  was  too 
late  to  avoid  a  collision. 

2.  A  cable-car  company  i«  g^niltT  of 
ffro««  ncftrliflrenec  in  running  two  cars  past 
each  other  at  a  largely  used  street  crossing  In 
a  popnlons  clty,wlthont  giving  some  signal 
or  warning  as  they  approacn. 

8.  Neirltirence  cannot  be  imputed  to  a 
pedestrian    for   not   anticipating   culpable 


Note. — ^As  to  negligence  in  running  street 
ears  past  otber  cars  which  are  discharging  pas- 
sengers, see  also  Chicago  City  R.  Co.  y.  Robinson 
(111.)  4  L.  B.  A.  126:  and  Consolidated  Trac- 
tion Co.  T.  Scott  (N:  J.)  33  L.  R.  A.  122. 

As  to  negligence  In  running  street  cars  over 
street  crossings,  see  also  Wallace  ▼.  City  &  S. 
4o   Lu  R.  A. 


R.  Co.  (Or.)  25  L.  R.  A.  663.  and  note;  also 
Cincinnati  Street  R.  Co.  ▼.  Snell  (Ohio)  32  L. 
R.  A.  276 :  State,  Cape  May,  D.  B.  &  S.  P.  R.  Co., 
V.  Cape  May  (N.  J.)  36  L.  R.  A.  657;  and 
ETansTllle  Street  R.  Co.  v.  Gentry  (Ind.)  37 
L.  R.  A.  378. 
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and  gross  negligence  on  the  part  of  a  street- 
car company  In  running  Its  cars  past  a  large- 
ly nsed  street  crossing. 
4.  A  pedestrian  lias  a  rifflit  to  rely  upon 
a  street- car  company's  giving  the  signals  In 
common  use  when  approaching  a  street  cross- 
ing. 

6«  A  pasaenarer  on  a  eromrded  street 
car,  whose  view  in  front  of  the  car  Is  ob- 
structed by  standing  passengers.  Is  not  guilty 
of  negligence,  as  matter  of  law,  In  stepping 
from  the  moving  car  upon  the  track  used  by 
cars  going  in  the  opposite  direction  at  a 
largely  used  street  crossing  In  a  populous 
city,  when  no  signal  of  the  approach  of  a  car 
on  that  traclc  has  I>een  given. 

O.  An  instruction  that  plalntlH  in  an 
action  to  recover  for  negrl^srent  In- 
juries may  recover  If  guilty  of  only  slight 
negligence  if  defendant  was  guilty  of  gross 
negligence  will  not  require  reversal  If  the 
Jury  find  plaintiff  was  not  negligent  at  all. 

(Anders^  J.,  dissenta.) 

(December  21,  1897.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  King  cSunty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
jgence.      Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  E.  Humphriefl,  William 
E.  Hnmplirey,  and  E.  P.  Edsen,  for  ap- 
pellant: 

From  plaintiff's  own  testimony  it  is  shown 
that  he  was  guilty  of  negligence,  and  his 
negligence  was  the  proximate  cause  of  his 
injury. 

Weber  v.  Kansas  City  Cable  R.  Co.  100  Mo. 
104,  7  L.  R.  A.  819;  MacLeod  v.  Graven,  43 
TJ.  S.  App.  129,  73  Fed.  Rep.  627,  19  CCA. 
016;  Creamer  v.  West  End  Street  R.  Co,  153 
Mass.  320, 16  L.  R.  A.  490;  Saiko  v.  Bt,  Paul 
City  R,  Co.  67  Minn.  8;  J  agger  v.  People's 
Street  R.  Co.  180  Pa.  436,  38  L.  R.  A.  786; 
Bailey  v.  Market  Street  Cable  R.  Co.  110 
Cal.  320;  Baltimore  Traction  Co.  v.  Helma, 
84  Md.  515,  36  L.  R.  A.  215;  Connolly  v. 
Jfew  York  d  N.  E.  R.  Co.  168  Mass.  8; 
Smith  V.  City  d  S.  R.  Co.  29  Or.  639 ;  South 
Covington  d  C.  Street  R.  Co.  v.  Enslen,  18 
Ky.  L.  Rep.  921. 

The  doctrine  of  contribuftory  negligence 
was  set  at  naught. 

Blanchard  v.  Lake  Shore  d  M.  8.  R.  Co. 
126  ni.  416;  Illinois  C.  R.  Co.  v.  Hammer, 
72  111.  347;  Illinois  C.  R.  Co.  v.  Godfrey,  71 
111.  600,  22  Am.  Rep.  112;  Chicago,  B.  d  Q. 
R.  Co.  r.  Johnson,  103  111.  521;  Calumet 
Iron  d  S.  Co.  v.  Martin,  116  lU.  358. 

In  all  cases  of  comparative  negligence,  be- 
fore the  plaintiff  has  any  basis  whatever  for 
a  recovery  the  court  or  jury  must  find  that 
he  exercised  ordinary  care  and  prudence; 
and  if  he  exercised  ordinary  care  and  pru- 
dence, and  the  defendant  failed  to  exercise 
Blight  care  and  prudence,  the  plaintiff  would 
be  entitled  to  recover  for  the  damages  sus- 
tained by  the  gross  negligence  of  the  defend- 
ant. Unless  the  plaintiff  first  was  in  the 
exercise  of  ordinary  care  and  prudence, 
there  would  be  no  ground  for  recovery 
whatever. 
45  L.  R.  A. 


Chicago,  B.  d  Q.  R.  Co.  v.  Johnson,  103 
111.  612;  Calumet  Iron  d  S.  Co.  v.  Martin, 
115  111.  358;  Garfield  Mfg.  Co.  v.  McLean, 
18  111.  App.  447;  Louisville,  N.  A.  d  C,  R. 
Co.  V.  Shanks,  04  Ind.  598;  Chicago,  B.  d 
Q.  R.  Co.  V.  Rogers,  17  111.  App.  638;  Chica- 
go d  N.  W.  R.  Co.  V,  Sweeney,  62  111.  327; 
Willard  v.  Swansen,  126  111.  381 ;  Fenneman 
V.  Holden,  75  Md.  1 ;  Dreher  v.  Fitchburg, 
22  Wis.  676,  99  Am.  Dec.  91;  Prescott  d  A. 
C.  R.  Co.  V.  Rees  (Ariz.)  28  Pac.  1134. 

The  want  of  ordinary  care  and  prudence 
on  the  part  of  the  person  injured  is  deemed 
contributory  negligence. 

Graham  v.  Pennsylvania  Co.  139  Pa.  149, 
12  L.  R.  A.  293 ;  Toltdo  d  W.  R,  Co.  v.  God- 
dard,  25  Ind.  186. 

The  plaintiff  cannot  recover  for  an  injury 
the  result  of  mere  negligence  upon  the  part 
of  the  defendant,  when  his  own  failure  to 
exercise  ordinary  care  under  the  circumstan- 
ces contributes  thereto. 

Toledo  d  W.  R.  Co.  v.  Goddard,  25  Ind.* 
197;  3  Am.  &  Eng.  Enc.  Law,  p.  371, 
notes;  Abend  v.  Terrc  Haute  d  I.  R.  Co, 
(111.)  19  Cent  L.  J.  360,  note;  O'Keefe  v. 
Chicago,  R.  I.  d  P.  R.  Co.  32  Iowa,  467. 

As  the  court  inadvertently  misstated  th« 
law  in  the  instruction,  the  only  way  to  cor- 
rect the  evil  is  by  granting  a  new  trial. 

Culbertson  v.  Holliday,  50  Neb.  229. 

If  the  negligence,  however  slight,  of  tli« 
plaintiff,  contributed  any,  then  the  degree 
cannot  be  the  measure,  and  he  cannot  re- 
cover. 

Baltimore  d  P.  R.  Co.  v.  Jones,  95  U.  8. 
442,  24  L.  ed.  507 ;  Thompson  v.  Carmichael, 
122  Pa.  478;  Monongahela  City  v.  Fischer, 
111  Pa.  9,  66  Am.  Rep.  241;  Mattimare  ▼. 
Ei-ie,  144  Pa.  14;  Potter  v.  Chicago  d  N.  W, 
R.  Co.  21  Wis.  373,  94  Am.  Dec.  648;  (7«4- 
bertson  v.  Holliday,  .60  Neb.  229 ;  Banning 
V.  Chicago,  R.  I.  d  P.  R.  Co.  89  Iowa,  74. 

All  the  testimony  showed  that  the  plain- 
tiff had  left  the  east-bound  car  before  at- 
tempting to  pass  across  the  north  track. 
That  being  the  case  he  wae  not  a  passenger 
at  the  time  of  the  injury,  and  his  being  a 

Sassenger  prior  to  that  time  did  not  make 
efendant  liable. 

23  Am.  &  Eng.  Enc.  Law,  p.  1004,  note  4 ; 
Creamer  v.  West  End  Street  R.  Co.  156 
Mass.  320,  16  L.  R.  A.  490;  Smith  v.  City 
d  S.  R.  Co.  29  Or.  539;  Buzby  v.  Philadel- 
phia Traction  Co.  126  Pa.  569;  Bailey  ▼. 
Market  Street  Cable  R.  Co.  110  Gal.  320. 

Plaintiff  is  guilty  of  contributory  negli- 
gence because  ne  jumped  off  of  the  car  when 
it  was  going  8  miles  per  hour,  and  landed 
within  6  to  10  feet  of  the  west-bound  car 
running  at  full  speed.  The  first  jump  off  of 
the  east-bound  car  was  the  proximate  cause 
of  his  injury. 

Weber  ▼.  Kansas  City  Cable  R.  Co.  100 
Mo.  194,  7  L.  R.  A.  819;  White  ▼.  West  End 
Street  R.  Co.  165  Mass.  522;  Saiko  ▼.  8t, 
Paul  City  R.  Co.  67  Minn.  8;  Murdock  ▼. 
Boston  d  A.  R.  Co.  133  Mass.  16,  43  Am. 
Rep.  480;  Denver  Tramway  Co.  v.  Oimim, 
20  Colo.  107;  Jagger  v.  PeopWs  Street  R. 
Co.  180  Pa.  436,  38  L.  R.  A.  786;  Bailey  ▼. 
Market  Street  Cable  R,  Co.  110  Gal.  320; 
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Little  Rock  d  Ft,  8.  R.  Co,  v.  Tankersley, 
54  Ark.  25;  Scully  v.  New  York,  L.  E.  d 
W.  R,  Go.  80  Hun,  197 ;  Butler  v.  8t.  Pwul 
d  D.  R.  Co,  69  Minn.  135;  Hill  v.  Birming- 
ham Union  R.  Co,  100  Ala.  447 ;  Connolly  v. 
yew  York  d  N,  E,  R,  Co,  158  Mass.  8 ;  Mac- 
Leod V.  Graven,  43  U.  S.  App.  129,  73  Fed. 
Rep.  627,  19  C.  C.  A.  616;  Nichols  v.  Mid- 
dlcsex  R.  Co.  106  Mass.  463;  Creamer  v. 
West  End  Street  R,  Co,  166  Mass.  320,  16 
L.  R.  A.  490;  Watson  v.  Mound  City  Street 
R.  Co,  133  Mo.  246;  McLarin\.  Atlanta  d 
W.  P.  R,  Co,  85  Ga.  504. 

An  injury  resulting  from  an  attempt  to 
alight  from  a  rapidly  moving  railway  train 
will  generally  afford  no  cause  of  action. 

Jagger  v.  People's  Street  R,  Co,  180  Pa. 
436,  38  L.  R.  A.  786;  Baltimore  Traction  Co, 
V.  Helms,  84  Md.  515,  36  L.  R.  A.  215;  Cole- 
man V.  Georgia  R.  d  Bkg.  Co,  84  Ga.  1;  2 
Rorer,  Railroads,  1091,  1116. 

The  plaintiff  was  guilty  of  negligence  in 
jumping  off  of  defendant's  car  when  it  was 
going  at  the  rate  of  8  miles  per  hour. 

Jagger  v.  People's  Street  R.  Co,  180  Pa. 
436,  38  L.  R.  A.  786;  Pennsylvania  R,  Co, 
V.  Aspell,  23  Pa.  147,  62  Am.  Dec.  323; 
Weber  v.  Kansas  City  Cable  R,  Co.  100  Mo. 
194,  7  L.  R.  A.  819. 

The  plaintiff  haa  violated  the  rule  of  law 
in  regard  to  ordinary  care. 

Oibersoti  v.  Bangtrr  d  A,  R.  Co.  89  Me. 
337;  Robertson  v.  Pennsylvania  R.  Co,  180 
Pa.  43 ;  Baltimore  d  0.  R,  Co,  v.  Few,  94  Va. 
82;  Pennsylvania  Co,  r.  Myers,  136  Ind. 
242;  Herlisch  v.  LouisviUe,  N.  0.  d  T,  R.  Co, 

44  La.  Ann.  280;  Morris  v.  Lake  Shore  d 
M.  B.  B.  Co,  148  N.  Y.  182 ;  Omaha  d  R.  Val- 
ley R.  Co.  V.  Talbot,  48  Neb.  627;  Bosko  v. 
Delaware,  L,  d  W.  II.  Co,  91  Hun,  320;  Du- 
bois v.  New  York  C.  d  H,  R.  R.  Co.  88  Hun, 
10;  Beynon  v.  Pennsylvania  R,  Co.  168  Pa. 
642 ;  Purdy  v.  New  York  O.  d  H.  R.  R.  Co. 
87  Hun,  97 ;  Atchison,  T.  d  S.  F.  R.  Co.  v. 
Booth,  53  111.  App.  303 ;  Lortz  v.  New  York 
C.  d  H.  R.  R.  Co.  83  Hun,  271 ;  Kelsay  y. 
Missouri  P.  R,  Co.  129  Mo.  362;  Bates  v. 
New  York  C,  d  H.  R.  R,  Co,  84  Hun,  287; 
Sprow  r.  Boston  d  A,  R,  Co,  163  Mass.  330; 
Sheehan  v.  Philadelphia  d  R,  R.  Co.  166  Pa. 
354 ;  Dowdy  v.  Georgia  R,  d  Bkg,  Co,  88  Ga. 
726;  Sala  v,  Chicago,  R.  I,  d  P,  R,  Co.  85 
Iowa,  678;  Thomas  v.  Chicago  d  G,  T,  R. 
Co.  86  Mich.  496;  Heaney  v.  Long  Island  R. 
Co.  112  N.  Y.  122;  Carson  r.  Federal  Street 
d  P.  VaUey  R.  Co.  147  Pa.  219,  15  L.  R.  A. 
257 ;  Ward  v.  Rochester  Electric  R.  Co.  43 
X.  Y.  S.  R.  84 ;  Ehrisman  ▼.  East  Harrisburg 
rity  Pass.  R.  Co.  150  Pa.  180,  17  L.  R.  A. 
448 ;  Schulte  v.  New  Orleans  City  d  L.  R. 
Co.  44  La.  Ann.  509 ;  Watson  v.  Mound  City 
Street  R.  Co.  133  Mo.  246;  Boyd  v.  Wabash 
Western  R.  Co.  106  Mo.  371;  McLaughlin  v. 
New  Orleans  d  C.  R,  Co,  48  La.  Ann.  23; 
Curry  v.  Rochester  R,  Co.  90  Hun,  230; 
Thompsofi  V.  Buffalo  R,  Co,  145  N.  Y.  196; 
Welder  v.  Kansas  City  Cable  R.  Co.  100  Mo. 
194,  7  L.  R.  A.  819;  Pitcher  v.  People's 
Street  R.  Co.  174  Pa.  402 ;  Ashworth  v.  East 
Tennessee,  V,  d  G.  R.  Co.  97  Ga.  306 ;  Doller 
V.  Union  R.  Co.  7  App.  Div.  283 ;  Culbertson 
V.  Metropolitan  Street  R.  Co.  140  Mo.  35; 
McQuade  v.  Metropolitan  Street  R.  Co.  17 
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Misc.  154;  Bailey  v.  Market  Street  Cable  R. 
Co.  110  Gal.  320;  Connaughton  v.  Bernard, 
84  Md.  577 ;  Johnson  v.  Chicago  d  N.  W,  R, 
Co,  94  Iowa,  745;  Atlanta  d  W.  P,  R.  Co,  ▼. 
Dickerson,  89  Ga.  155;  Buzby  y.  Philadel- 
phia Traction  Co.  126  Pa.  559;  Allerton  v. 
Boston  d  M.  R.  Co.  146  Mass.  241 ;  Hamil- 
ton V,  Delaware,  L.  d  W.  R.  Co.  50  N.  J.  L. 
263;  Woodard  v.  Now  York,  L.  E.  d  W.  R. 
Co,  106  N.  Y.  369;  Houston  City  Street  R, 
Co,  V.  FarreU  (Tex.  Civ.  App.)  27  S.  W. 
942;  McGee  v.  Consolidated  Street  R,  Co, 
102  Mich.  107,  26  L.  R.  A.  300;  Blakeslee  v. 
Consolidated  Street  R.  Co.  105  Mich.  462; 
Newark  Pass,  R.  Co.  v.  Block,  55  N.  J.  L. 
605,  22  L.  R.  A.  374;  Creamer  v.  West  End 
Street  R.  Co.  156  Mass.  320,  16  L.  R.  A. 
490;  Deselms  ▼.  Baltimore  d  0.  R.  Co.  149 
Pa.  432. 

It  is  presumptively  niegligence  on  the  part 
of  a  pedestrian  to  attempt  to  cross  the  track 
without  looking  or  listening,  when,  if  he 
had  looked  and  listened,  he  could  have  dis- 
covered the  approach  of  the  oar  in  ample 
time  to  avoid  the  injury. 

Young  v.  Citizens'  Street  R.  Co.  148  Ind. 
54;  Smith  v.  City  d  S.  R.  Co.  29  Or.  539; 
Phillips  Y.  Detroit,  G,  H.  d  M,  R.  Co,  111 
Mich.  274;  Baltimore  Traction  Co.  v.  Helms, 
84  Md.  515,  36  L.  R.  A.  215. 

The  plaintiff  must  use  ordinary  care  to  see 
and  hear  a  car  before  attempting  to  cross  the 
track;  and  a  failure  to  do  eo  is  such  negli- 
gence a0  will  preclude  a  reoovery^. 

Christensen  v.  Union  Trunk  Line,  6  Wash. 
81;  Lewis  ▼.  Puget  Sound  Shore  R.  Co.  4 
Wash.  188;  Young  v.  Citizens*  Street  R.  Co. 
148  Ind.  54;  Bailey  v.  Market  Street  Cable 
R.  Co.  110  Cal.  320;  McGee  v.  Consolidated 
k^treet  R.  Co,  102  Mich.  107,  26  L.  R.  A.  300; 
Weber  v.  Kansas  City  Cable  R,  Co.  100  Mo. 
194,  7  L.  R.  A.  819;  Korrady  v.  Lake  Shore 
d  M.  S.  R.  Co.  131  Ind.  261 ;  Heaney  v.  Long 
Islatid  R.  Co.  112  N.  Y.  123;  Ohio  d  M.  R. 
Co.  V.  Hill,  117  Ind.  56. 

It  was  as  much  the  duty  of  the  plaintiff 
to  keep  from  getting  injured  as  it  was  that 
of  the  defendant  to  Keep  from  injuring  him. 

Baltimore  d  0,  R.  Co.  v.  Jones,  95  U.  S. 
442,  24  L.  ed.  507;  Culbertson  ▼.  Holliday, 
50  Neb.  229;  Monongahela  City  v.  Fischer, 
111  Pa.  9,  56  Am.  Rep.  241;  Oil  City  Fuel 
Supply  Co.  V.  Boundy,  122  Pa.  449;  Toledo 
d  W.  R,  Co.  V.  Goddard,  25  Ind.  197. 

If  the  respondent  got  off  of  the  east-bound 
car,  and  attempted  to  cross  in  front  of  the 
west-bound  car,  without  looking  or  listen- 
ing for  the  west-bound  car,  and  was  injured 
through  his  own  negligence  or  through  no 
fault  or  negligence  ol  the  defendant,  he  can- 
not recover. 

Crewner  v.  West  End  Street  R,  Co.  156 
Majas.  320,  16  L.  R.  A.  490;  Smith  v.  City  d 
S,  R,  Co,  29  Or.  539 ;  Buzby  v.  Philadelphia 
Traction  Co.  126  Pa.  659;  23  Am.  &  Eng. 
Enc.  Law,  p.  1004,  note  4 ;  Denver  Tramway 
Co,  V.  Owens,  20  Colo.  107. 

Messrs.  Idndsay,  BLins,  A  Turner,  for 
respondent : 

The  court  did  not  err  in  overruling  appel- 
lant's motion  for  a  nonsuit. 

Lowe  V.  Salt  Lake  City,  13  Utah,  91. 

The  proximate  cause  of  the  injury  in  quea- 
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lion  was  the  gross  negligence  of  respondent 
and  its  servant  as  found  l)y  the  jury. 

The  immediate,  the  proximate,  cause  of 
the  accident  was  the  gross  carelessness  and 
negligence  of  the  gripman,  Sullivan. 

Hall  V.  Ogden  City  tiireet  R.  Co.  13  Utah, 
243;  Shearm.  &  Redf.  Neg.  4th  ed.  §  09; 
South  do  North  Ala.  R.  Co,  v.  Donovan^  81 
Ala.  141 ;  Roth  v.  Union  Depot  Co,  13  Wash. 
537,  31  L.  R.  A.  855. 

Even  conceding  that  respondent  failed  to 
"look  and  listen,"  it  is  a  question  for  the 
jury  to  determine  whether  under  the  circimi- 
stances  the  respondent  was  guilty  of  suoh 
contributory  negligence  as  should  defeat  his 
recovery. 

Patterson,  Railway  Acciden^t  Law,  168, 
169,  notes;  Crawley  v.  Strouse  (Cal.)  33 
Pac.  456;  Hall  v.  Ogden  City  Street  R.  Co, 
13  Utah,  243 ;  Solen  v.  Virginia  d  T.  R,  Co. 
13  Nev.  106 ;  Byrne  v.  New  York  C.  d  H.  R, 
R,  Co.  104  N.  Y.  362;  Cincinnati  Street  R. 
Co.  y.  Snell,  54  Ohio  St.  197,  32  L.  R.  A. 
276;  Swain  v.  Fourteenth  Street  R.  Co.  93 
Cal.  179;  Driacoll  v.  Market  Street  Cable  R. 
Co.  97  Cal.  555. 

The  jury  find  that  if  appellant's  gripman 
bad  used  such  care  and  diligence  as  is  gen- 
erally used  under  similar  circumstances  by 
careful  servants  of  street-car  companies  he 
could  have  prevented  the  accident.  Not- 
withstanding any  claimed  want  of  ordinary 
care  on  the  part  of  the  respondent  In  the 
premises,  appellant  would  still  be  held  lia- 
ble under  such  circumstances. 

Hall  V.  Ogden  City  Street  R.  Co.  13  Utah, 
243;  Louisville  d  N.  R.  Co.  v.  Schuster 
(Ky,)  7  S.  W.  874;  Patterson,  Railway  Ac- 
cident Law,  174,  §  181,  cases  cited  in  note  1 ; 
Union  P.  R.  Co.  v.  Mertes,  35  Neb.  204; 
Louisville  d  N.  R.  Co.  y.  Webb,  97  Ala.  308. 

It  cannot  be  imputed  to  respondent  as  neg- 
ligence tha^t  he  did  not  anticipate  culpable 
or  gross  negligence  on  th^  part  of  appellant. 

Robinson  v.  Western  P,  R.  Co.  48  Cal. 
421;  Strong  v.  Sacramento  d  P.  R.  Co.  61 
Cal.  327 ;  Detroit  d  M.  R.  Co.  v.  Van  Stein- 
burg.  17  Mich.  99;  Louisville  d  N.  R.  Co. 
V.  Schuster  (Ky.)  7  S.  W.  874;  Tucker  v. 
Duncan,  9  Fed.  Rep.  867 ;  Central  Trust  Co. 
▼.  Wabash,  St.  L.  d  P.  R.  Co.  27  Fed.  Rep. 
169 ;  Guggenheim  v.  Lake  Shore  d  M.  S.  R. 
Co.  66  Mich.  150;  Galveston  City  R.  Co.  v. 
Hewitt,  67  Tex.  473,  60  Am.  Rep.  32 ;  South 
d  North  Ala.  R.  Co.  v.  Donovan,  84' Ala.  141 ; 
Hall  V.  Ogden  City  Street  R.  Co.  13  Utah, 
243. 

The  respondent  must  have  acted  in  the 
premises  as  a  person  of  "ordinary  prudence" 
generally  acts  under  entirely  similar  cir- 
cumstances. 

Bridge  v.  Grand  Junction  R.  Co.  3  Mees. 
k  W.  244;  Cremer  v.  Portland,  36  Wis.  92; 
Hammond  v.  Mukwa,  40  Wis.  35;  Houston 
d  T.  C.  R.  Co.  V.  Corbett,  49  Tex.  573;  Ker- 
whacker  v.  Cleveland,  C.  d  0.  R.  Co.  3  Ohio 
St.  172,  62  Am.  Dec.  246;  Manly  v.  Wil- 
mington d  W.  R.  Co.  74  N.  C.  655. 

When  plaintiff  alighted  he  was  justified  in 
assuming  that  appellant  would  not  be  so 
grossly  careless  as  to  be  "in  conversation 
with  a  lady  passenger,"  instead  of  being  on 
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the  sharp  lookout  for  footmen  on  the  atreet 
crossing. 

Hall  V.  Ogden  City  Street  R.  Co.  13  Utah, 
243;  4  Am.  k  Eng.  Enc.  Law,  1st  ed.  p.  75, 
note  2. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  against  the  appellant, 
a  street-railway  company,  for  personal  inju- 
ries inflicted  upon  the  respondent.  The 
complaint  alleges  that  the  appellant  negli- 
gently and  carelessly  struck,  knocked  down, 
and  dragged  respondent  a  distance  of  25  feet ; 
negligently  caused  the  car  in  which  the  re- 
spondent was  riding  to  be  overcrowded, 
thereby  preventing  the  respondent  from  see- 
ing the  car  coming  west  (the  car  which 
struck  respondent) ;  thait  the  car  which 
struck  respondent  was  not  furnished  with 
any  fenders  or  safeguards;  that  the  injuries 
were  inflicted  on  one  of  the  street  corners 
in  one  of  the  crowded  streets  in  Seattle; 
that  no  warning  or  signal  was  given  by  the 
gripman  on  the  approaching  car,  and  that 
the  speed  of  Uie  respective  cars  was  not 
slackened  as  they  approached ;  that  the  grip- 
man  of  the  car  co(min|;  west  had  ample  time 
to  prevent  said  injuries,  whddh  he  failed  to 
do. 

In  this  case  the  appellant  was  the  owner 
and  operator  of  a  couple  of  street  railroads 
wiUi  parallel  lines  on,  James  street.  The 
south  track  was  used  for  cars  going  east,  and 
the  north  track  for  cars  going  west.  The 
tracks  were  about  7  feet  apart,  and  when 
the  oars  were  opposite  each  other  there  was  a 
space  of  ahovtt  2^  feet  between  them.  It 
is  conceded  that  the  street  was  open,  and 
free  from  obstruction.  The  plaintiff  board- 
ed the  car  at  Second  street,  and  at  Fourth 
street  he  stepped  off  of  the  car  at  the  cross- 
ing, and  underto<^  to  walk  across  the  track 
on  the  north,  and  was  run  down  and  injured 
by  the  west-bound  car,  and  sustained  the  in- 
juries oomplained  of.  At  the  conclusion  of 
the  respondent's  testimony,  appellant  moved 
for  a  nonsuit,  which  motion  was  denied.  Ap- 
pellant then  introduced  its  testimony  in  de- 
fense, the  case  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  respondent. 

If  this  case  could  be  reversed  at  all,  it 
would  be  upon  the  theory  that  the  appellant 
was  enti/tled  to  its  motion  for  a  nonsuit  for 
the  reason  that  the  testimony  of  the  respond- 
ent himself  showed  contributory  negligence. 
The  testimony  contradicting  the  statements 
made  by  respondent  and  his  witness  was 
a  matter  for  tJie  oonsideration  of  the  jury. 
The  respondent  testified  that  the  car  was 
crowded  when  he  got  on  at  Second  street; 
that  more  passengers  got  on  the  car  at  Third 
street,  and  tliat  he  was  crowded  over  to  the 
north  side  and  the  back  end  thereof;  that  he 
signaled  to  the  conductor  to  let  him  off,  and, 
his  signal  not  being  answered,  he  stepped 
off  of  the  north  side,  and  started  to  walk 
across  the  street, — that  is,  he  stepped  upon 
the  track,  saw  the  east-bound  train  witnln 
a  few  feet  of  him,  and  undertook  to  throw 
himself  off  of  the  track,  but  was  not  given 
time  enough  to  do  so,  and  his  leg  was  caught, 
and  he  was  dragged  under  the  car.     The  tes- 
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timony  of  the  respoiideDt's  witness  is^to  the 
effect  that  the  gTipman  on  the  east-bound 
train  was  not  tending  to  his  business,  but 
was  engaged  at  the  time  in  conversation  with 
a  lady  passenger.  Some  of  the  witnesses 
testified  that  they  iMiw  the  danger  the  re- 
spondent was  in,  and  hallooed  to  we  gripman 
to  stop  the  car.  Witness  Wood  testified  to 
this  effect,  and  that  in  notifying  the  grip- 
man  he  used  very  strong  language,  because 
be  felt  hot,  seeing  that  the  ^ripman  had 
plenty  of  time  to  stop  the  car  m  the  way  it 
was  running  down.  Another  witness  testi- 
fied tiiat  the  gripman,  after  he  became  aware 
of  the  danger,  did  XK>t  act  with  promptitude, 
but  very  deliberately  took  hold  of  the  lever 
for  the  purpose  of  stopping  the  car,  and  the 
witnesses  to  the  accident  who  were  intro- 
duced by  the  respondent  testified  that  no  b^l 
was  rung,  nor  signal  of  any  kind  given  by 
either  car,  as  they  passed  each  other.  It  is 
also  in  evidence  that  the  cars  did  not  have 
cowcatcher  attachments,  or  the  latest  im- 
provements, which  the  ordinance  in  relation 
to  street  cars  in  Seattle  provides  for.  The 
cars  were  running  at  about  the  rate  of  8 
miles  an  hour.  The  testimony  is  that  the 
car,  at  the  place  the  accident  occurred,  at  the 
rate  of  speed  at  which  the  east-bound  car 
was  running,  could  be  stopped  by  a  compe- 
tent man,  in  from  5  to  12  feet. 

It  is  insisted  by  the  appellant  that  the  re- 
spondent could  have  seen,  and  ought  to  have 
seen,  the  east-bound  train  coming  towards 
him  when  he  alighted,  for  the  reason  that 
it  was  an  open  street;  but  the  testimony  of 
the  respondent  is  that  he  was  unable  to  see 
the  train  by  reason  of  the  car  which  he  was 
on  being  crowded;  that  many  passengers 
were  standing  up,  standing  on  the  outside  of 
the  car,  and  hanging  onto  the  straps;  that 
they  were  thus  in  front  of  him,  and  that  it 
was  impossible  for  him  to  see  anything  in 
that  direction. 

It  is  earnestly  contended  b^  the  appellant 
that  the  respondent  was  guilty  of  contrib- 
utory n^ligence  in  not  looking  and  listening 
to  see  whether  a  car  was  coming  from  the 
east,  before  he  ventured  onto  the  track. 
The  testimony  of  the  respondent  is  that  he 
did  look  and  listen,  but  his  testimony 
is  somewhat  confused  in  this  reapeet.  It 
may  be  said  that  withoirt  any  doubt  the  tes- 
timony of  the  respondent  a't  least  shows  neg- 
ligence, and  gross  negligence,  on  the  part  of 
the  defendant.  If  a  passenger,  having  no 
duty  towards  other  passengers,  can  see  the 
danger  of  the  footman,  and  warn  the  grip- 
man  of  that  danger  before  he  sees  it,  by  rea- 
son of  his  being  engaged  in  conversation  with 
a  lady  paf^senger,  or  for  any  other  reason, 
certainly  there  was  negligence  on  the  part 
01  the  gripman,  whose  special  duty  it  is  to 
keep  a  lookout,  in  not  seeing  the  danger  in 
time  to  avoid  the  accident.  Then  the  case 
resolves  itself  into  the  single  proposition, 
r^^.,  whether  or  not  the  respondent  was 
guilty  of  contributory  negligence.  We  do 
not  think  that  we  can  say  Sxnn  the  testi- 
mony in  this  case  that,  as  a  matter  of  law, 
he  was.  But  there  were  circumsitances  con- 
nected with  h»  alighting  from  the  east- 
bound  train,  and  attempting  to  cross  the 
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track  of  the  west-bound  train,  which  should 
be  submitted  to  a  jury  for  their  determina- 
tion on  the  question  of  contributory  negli- 
gence. This  accident  occurred  at  a  street 
crossing,  a  popular  street  in  a  populous  city, 
where  people  were  passing  backwards  and 
forwards  across  the  street  in  large  numbers, 
almost  all  hours  of  the  day,  and  where  they 
had  a  right  to  so  pass.  Under  such  circum- 
stances, and  at  such  a  place,  it  was  gross 
and  culpable  negligence  on  the  part  of  the  ap- 
pellant to  run  its  cars  past  each  other  with- 
out giving  some  signal  or  warning,  or  to  ap- 
proaeh  this  crossring,  whethetr  passing  each 
other  or  not  without  giving  a  sigiuU  or  warn- 
ing; and  we  think  tluit  negligence  cannot  be 
imputed  to  the  pedestrian  for  not  anticipat- 
ing culpable  and  gross  n^ligence  on  the  part 
of  the  street-car  company. 

Street  cars  have  not,  by  any  means,  an  ex- 
clusive right  to  the  streets.  The  occupancy 
of  the  streets  by  street  cars,  other  vehicles, 
and  pedestrians  is  a  joint  occupancy,  and  the 
rules  of  care  which  arc  required  of  pedes- 
trians in  crossing  street-car  tracks  are  laws 
which  are  made  to  govern,  not  the  brightest 
or  the  most  alert  minds,  but  the  ordinary 
mind;  and  the  ordinary  mind  is  often  apt 
to  be  distracted  with  other  thoughts  than 
that  of  danger  in  crossing  car  tracks  on  the 
streets.  As  was  very  pertinently  remarked 
by  the  respondent  in  his  testimony  in  this 
case,  "One's  nfind  cannot  always  be  kept  on 
the  street  cars."  Of  course,  the  pedestrian 
must  exercise  ordinary  care  to  avoid  conse- 
quences which  might  ensue  from  collision, 
and  the  care  must  be  in  proportion  to  the 
danger  to  be  avoided.  But  the  law  must 
look  at  human  minds  just  as  they  exist,  with 
all  their  frailties,  their  inclination  to  ab- 
stract thought  and  absent-mindedness.  Hu- 
man life  is  of  more  importance  yet  tlian  rap- 
id transit,  and,  if  street  cars  cannot  reason- 
ably protect  life  and  limb  while  running  at 
the  rate  of  speed  at  which  they  do  run,  Siey 
have  a  remedy  left;  and  that  is  to  lessen 
their  rate  of  speed,  and  increase  their  watch- 
fulness for  the  ssiety  of  those  who  must 
necessarily  be  the  sufferers  when  a  collision 
occurs.  Bells,  whistles,  and  signals  of  dif- 
ferent kinds  are  used  for  the  purpose  of  chal- 
lenging the  attention  of  people  who  are  us- 
ing the  street,  that  they  may  protect  them- 
selves from  these  unfortunate  collisions  and 
accidents ;  and  the  citizen  has  a  right  to  rely 
upon  these  signals  which  are  in  common  use, 
and  negligence  should  not  be  imputed  to  him 
by  reason  of  such  reliance.  A^  was  perti- 
nently remarked  by  the  court  in  Cincinnati 
Street  R.  Co,  v.  Snell,  64  Ohio  St.  197,  32  L. 
R.  A.  276,  which  was  a  case  much  in  princi- 
ple like  the  one  under  discussion :  "Ancient 
rights  have  not  changed  because  new  vehi- 
cles of  travel  have  been  introduced  upon 
the  streets,  nor  because  a  portion  of  the 
people  who  ride,  being  in  haste  to  reach  their 
destination,  demand  rapid  transit.  The 
streets  remain  for  all  the  people,  and  he  who 
goes  afoot  h«M  the  right,  especially  at  a 
crossing,  to  walk  to  his  destination;  he 
should  not  be  compelled  to  run,  or  to  dodge 
and  scramble,  to  avoid  collision  with  vehl- 
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cles."  In  that  case  it  was  also  held  that  it 
was  the  duty  of  the  drivers  of  vehicles, 
whether  wagons,  wheels,  or  cars,  to  so  regu- 
late their  speed,  and  give  some  warning  of 
approach,  at  whateiver  cost  of  pains  and 
trouble  on  their  part,  as  that  tfiie  footman 
using  ordinary  care  himself,  and  barring  in- 
evit€U[)Ie  accident,  may  (n*oss  in  safety.  Ap- 
plying this  rule,  coupled  with  the  other  rule 
mentioned,  that  ordinary  care  does  not  re- 
quire the  pedestrian  to  anticipate  negligence 
on  the  part  of  the  approaching  car,  we  uiink 
in  this  case  it  cannot  be  said,  accepting  the 
truthfulness  of  tJie  respondent's  testimony, 
that  the  respondent  was  guilty  of  contribu- 
tory n^ligence.  The  conflict  in  the  testi- 
mony, as  we  before  said,  is  a  matter  exclu- 
lively  for  the  discretion  of  the  jury. 

It  is  contended  hj  the  appellant  that  the 
court  erred  in  its  instructions  to  the  jury, 
and  also  in  not  giving  the  instructions  asked 
for  b^  the  appellant.  The  principal  objec- 
tion IS  raised  to  instruction  x7o.  3,  which  is 
as  follows:  ''If  you  do  not  believe  from  a 
preponderance  of  the  evidence  that  plaintiff 
acted  as  persons  of  ordinary  prudence  gen- 
erally act  in  circumetances  entirely  similar 
to  all  those  which  surrounded  plaintiff,  at  and 
immediately  preceding  said  accident,  or  if 
you  believe  from  the  evidence  tbfl4>  said  in- 
jury was  not  occasioned  directly  by  any  neg- 
ligent act  of  defendant's  se/vants,  or  any 
of  them,  then  your  verdict  must  be  for  de- 
fendant ;  proviaed,  however,  that,  should  you 
find  that  plaintiff  was  guilty  of  only  slight 
negligence  in  the  premises,  and  that  said  ac- 
cident occurred  by  reason  of  gross  negligence 
of  defendant's  servant  or  servants,  you  will 
then  find  for  plaintiff,  notwithstanding  such 
slight  negligence  on  his  part."  The  proviso 
is  the  portion  of  the  instruction  which  it  is 
insisted  is  wrong,  and  it  is  asserted  by  the 
appellant  that  the  instruction  was  siven  in 
supposed  obedience  to  a  rule  laid  down  by 
this  court  in  the  case  of  Roth  v.  Union  De- 
pot Co.  13  Wash.  525,  31  L.  R.  A.  865,  that 
the  law  was  misunderatood  by  the  lower 
court,  and  that  such  is  not  the  law  in  any 


state.  The  latter  proposition  is  not  neces- 
sary for  us  to  determine,  for  a  reference  to 
the  case  of  Both  v.  Union  Depot  Co.  13  Wash. 
525,  31  L.  R.  A.  855,  shows  that  it  was  not 
the  intention  of  this  court  to  lay  down  in 
that  case  the  doctrine  of  comparative  negli- 
gence, but  the  review  of  that  doctrine  was 
simpljr  incidental  in  that  case.  This  in- 
struction, however,  considering  the  special 
findings  in  the  case,  was  harmless,  for  the 
jury  found  as  a  question  of  fact  that  the  re- 
spondent was  not  guilty  of  any  negligence, 
slight  or  otherwise,  but  that  he  acted  prop- 
erly to  the  extent  that  persons  of  ordinary 
minds  generally  do  under  circumstances  in 
all  respects  similar  to  those  which  surround- 
ed him.  They  also  found  as  a  special  ver- 
dict that  the  appellant  was  negligent  in  the 
running  of  the  cars,  and  that  the  gripman, 
had  he  exercised  such  care  and  prudence  as 
is  generally  used  under  such  circumstances 
by  careful  servants  of  street-car  companies, 
could  have  seen  respondent  in  time  to  have 
prevented  the  injury;  that  it  was  the  gross 
carelessness  of  the  defendant  that  led  to  this 
injury;  and  that  no  warning  was  given  him 
by  defendant,  or  its  employees,  of  the  ap- 

S roach  of  the  car  which  struck  the  plaintiff, 
bjections  were  made  to  other  instructions 
which  were  given,  but  we  think,  with  the  ex- 
ception of  those  we  have  mentioned,  the  in- 
structions were  correct;  and  that  the  in- 
structions offered  by  the  defendants,  which 
had  not  already  been  given  by  the  court  in 
different  forms,  should  not  have  been  given. 
We  find  no  merit  in  any  oi  the  objections  or 
the  plaintiff,  the  only  question,  as  we  have 
before  stated,  being  the  bald  question  as  to 
whether  or  not  the  respondent  was  guilty  of 
contributory  negligence;  and,  finding  that 
that  question  was  properly  submitted  to  the 
jury,  and  they  having  determined  it  in  re- 
spondent's interest,  the  judgment  will  he  af- 
firmed. 

Soott,  Gh.  J.,  and  ReaTls,  J.,  concur. 

Andersy  J.,  dissents. 
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1.  A  call  on  Mtoclcliolders,  atatlnff  tbat 
tliey  maT  pay  in  caab  or  "by  a  prom- 
ise to  pay  in  the  farm  of  a  land  contract  or 
contracts/*  without  showing  who  may  exercise 
the  option,  or  prescribing  any  conditions  or 
terms  to  govern  In  settlement  of  the  balance 
dne  the  corporation.  Is  void  for  Indeflnlteness. 

Note. — As  to  power  to  make  by-laws,  see  al- 
so Engelhardt  v.  Fifth  Ward  Permanent  Dime 
8av.  &  Loan  Aaso.  (N.  Y.)  35  L.  R.  A.  289; 
and  Peck  v.  BUlott  (C.  C.  App.  6th  C.)  38  L.  U. 
A.  616. 
4.5  L.  R.  A. 


2.     Tbe    po^vrer    to    enaet    svltable    by- 
lavm   rests    in   tbe   ■tockbolders   of   a 

corporation,  and  Is  not  Included  In  the  gen- 
eral power  of  the  directors  to  control  the 
stock  and  business  of  the  company. 

(June  22,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  Coun- 
ty in  favor  of  defendant  in  a  suit  brought 
to  compel  payment  of  a  call  upon  stock  which 
defendant  held  in  the  plaintiff  corporation. 
Affirmed. 

Statement  by  Bardeea,  J.: 

The  plaintiff  is  a  corporation.  The  de- 
fendant is  the  owner  of  58  shares  of  its  capi- 
tal stock,  of  the  par  value  of  $100,  upon 
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wMeh  ftflacwments  to  the  amount  of  $54  have 
beoi  paid.  On  April  20,  1896,  the  plaintiff's 
board  of  directors  adopted  the  following 
Desolation:  "Resolved,  that  a  call  be,  and 
hereby  is,  made  upon  the  unpaid  portion  of 
subscription  for  stock  in  this  company, 
amounting  to  $46  per  share,  tiie  same  to  be 
paid  thirty  days  from  date,  ei-ther  in  cash 
or  by  a  promise  to  pay  in  the  form  of  a  land 
contract  or  contracts;  and  when  the  same 
shall  be  paid  that  tho  stock  shall  be  shown 
as  full-paid  on  the  books  of  the  company; 
and  the  secretary  is  hereby  directed  to  pro- 
ceed and  use  all  legal  means  necessary  for 
the  collection  of  any  unpaid  portion  of  said 
call,  and,  if  any  party  refuse  or  neglect  to 
make  such  payment,  proper  steps  be  takeu 
to  advertise  and  foreclose  the  stock  upon 
which  such  payment  shall  not  have  been 
made."  At  "Hie  same  time  the  board  passed 
the  following  resolution:  "Resolved,  that 
the  secretary  be,  and  hereby  is,  instructed 
to  notify  liie  stockholders  of  this  company 
of  said  call  by  mailing  to  each  stockholder 
a  copy  of  said  resolution."  The  defendant 
failed  to  pay  the  call  so  made,  and  this  ac- 
tion was  commenced  to  enforce  payment. 
After  hearing  the  plaintiff's  evidence,  the 
court  granted  a  noneruit.  From  a  judgment 
for  defendant,  the  plaintiff  appeals. 

Messrs,  Qnarles,  Spenoe,  St  Qnarleo, 
for  appellant: 

The  proofs  ethow  a  valid  call. 

Defendant's  status  as  a  stockholder  and 
his  liability  to  aeeessment  are  indisputaJt>le. 

That  liability  rests  primarily  upon  the 
contract  of  subscription.  And  it  extended 
to  the  amount  remaining  unpaid  upon  said 
shares  at  the  time  of  his  purchase. 

Cook,  Corporations,  §  256. 

A  subscripti(Mi  to  the  capital  stock  of.  a 
corporation  creates  a  debt,  the  time  of  pay- 
ment of  which  remains  indefinite  until  fixed 
by  a  call  made  by  the  board  of  directors  pur- 
suant to  the  statute. 

Cook,  Corporations,  S  105  j  Oermania  Iron 
Miti,  Co.  T.  King,  94  Wis.  442,  36  L.  R.  A. 
51. 

A  call  is  an  official  declaration  by  the  di- 
rectors that  the  sum  subscribed  or  any  speci- 
fined  instalment  thereof  is  required  to  be 
paid  and  is  made  effective  by  the  giving  of 
notice  as  prescribed  in  the  by-lawe. 

Cook,  (x>rporatioins,  §  104 ;  Germania  Iron 
Min,  Co.  V.  King,  94  Wis.  441,  36  L.  R.  A. 
51. 

Section  1753,  Rev.  Stat.,  expressly  pro- 
vides that  stodc  may  be  issued  by  a  corpora- 
tion "in  consideration  of  money  or  labor  or 
property." 

Property  includes  "money,  goods,  diattels, 
things  in  action,  and  evidences  of  debts." 

Rev.  Stat.  8  4972,  subdivs.  3,  4. 

Payment  for  stock  may  be  made  in  the 
obligation  of  the  fltockholder,  as  a  note  and 
mortgage. 

Cook,  Corporations,  f  20,  note  1 ;  Clark  v. 
Farrington,  11  Wis.  321;  Blunt  v.  Walker, 
11  Wis.  349,  78  Am.  Dec.  709;  Lyon  v. 
Ewings,  17  Wis.  63;  An^ews  v.  Eari,  17 
45  L.  R.  A. 


Wis.  306;  Western  Bank  v.  Tallman,  17  Wis. 
537;  House  v.  Detroit  Cycle  Co,  111  Mich. 
251,  38  L.  R.  A.  794;  Vermont  Central  R.  Co. 
V.  Clayes,  21  Vt.,30;  (Goodrich  v.  Reynolds, 
31  111.  490,  83  Am.  Dec.  240;  Pacific  Trust 
Co.  V.  Dorsey,  72  Cal.  56;  Home  Stock  Ins. 
Co.  V.  Shertcood,  72  Mo.  461. 

Such  payments  are  binding  upon  the  cor- 
poration, and  it  may  be  ccnnpelied  to  issue 
stock,  or  pay  dividends  upon  stock  thus  paid 
for. 

Stoddard  Y.  Shetucket  Foundry  Co.  34 
Conn.  542. 

In  the  absence  of  fraud  payment  so  made 
cannot  be  questioned  by  creditors. 

Rouse  V.  Detroit  Cycle  Co.  Ill  Mich.  251, 
38  L.  R.  A.  794;  WhitehiU  v.  Jacobs,  75  Wii;. 
474;  Liehke  v.  Knapp,  79  Mo.  22,  49  Am. 
Rep.  212. 

Land  contracts  are  property  of  the  kind 
which  the  plaintiff  corporation  by  its  articles 
of  organization  is  authorized  to  deal  in,  and 
therefore  may  be  accepted  in  payment  of 
subscriptions  to  its  capital  stock. 

WhitehiU  v.  Jacobs,  75  Wis.  474. 

Where  a  subscription  is  payable  in  prop- 
erty, and,  a  fortiori,  where  it  is  optional  with 
the  subscriber  to  pay  in  money  or  in  prop- 
erty, if  the  subscription  is  not  paid  accord- 
ing to  its  terms,  or  the  option  is  not  exer- 
cised, money  may  be  demanded  and  a  suit 
maintained.    • 

2  Thomp.  Corp.  §  1633;  Cook,  Corpora- 
tions, §  89;  Haywood  d  P.  PI.  Road  Co.  v. 
Bryan,  51  N.  C.  (6  Jones,  L.)  82;  Sperry  v. 
Johnson,  11  Ohio,  453. 

The  test  of  the  validity  of  the  resolution 
must  be  whether  injustice  will  necessarily 
result  from  an  impartial  enforcement  of  it, 
and  not  whether  it  is  possible  that  by  acting 
in  bad  faith,  in  violation  of  the  spirit,  if 
not  the  letter,  of  the  resolution,  the  direct- 
ors may  make  imjust  discrimination  between 
stockholders. 

Hambleton  v.  Olenn,  72  Md.  331. 

The  corporate  authorities — generally  the 
directors — ^have  power  to  compromise  any 
corporate  debt,  and  if  in  the  collection  of 
subscriptions  there  is  reasonable  doubt  as 
to  the  liability  of  the  subscriber,  or  if  the 
subscriber  is  insolvent,  the  corporation  may 
compromise  the  liability  and  release  a  part 
for  the  purpose  of  securing  the  residue.  All 
that  is  required  is  good  faith. 

Cook,  Stock  &  Stockholders,  §  171;  Whit- 
aker  v.  Orummond,  68  Mich.  249;  Philadel* 
phia  d  W.  C.  R.  Co.  v.  Hickman,  28  Pa.  318; 
Hambleton  v.  Glenn,  72  Md.  331. 

It  has  been  held  no  defense  to  an  action 
upon  a  call,  nor  ground  for  restraining  its 
collection,  that  the  directors,  who  are  en- 
forcing the  call  against  ether  stockholders, 
are  not  themselves  paying  their  assessments. 

2  Thomp.  Corp.  §  1719;  Grant  v.  Attrill, 
11  Fed.  Rep.  469. 

The  fact  that  the  corporation  had  forfeited 
the  stock  of  some  subscribers  and  has  com- 
promised with  others  is  no  defense  to  a  sub- 
scriber sued  for  calls. 

Cook,  Corporations,  8  191;  Dorman  v. 
Jacksonville  d  A.  PI  Road  Co.  7  Fla.  265; 
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Bennett  v.  Qlenn,  8  U.  S.  App.  410,  55  Fed. 
Rep.  956,  5  C.  C.  A.  353;  Howard  v.  Qlenn, 
85  Ga.  238. 

No  particular  formality  is  required  in  tlie 
making  and  notification  of  calls. 

Cook,  Corporations,  §§  115,  116;  2  Thomp. 
Corp.  I  1746;  Germcmia  Iron  Min.  Co,  v. 
King,  94  Wis.  441,  36  L.  R.  A.  51. 

The  resohition  passed  by  the  board  of  di- 
rectors is  a  valid  by-law,  if  the  board  pos- 
sessed the  power  of  making  by-laws. 

A  by-law  is  a  rule  or  law  adopted  by  a 
corporation  or  association  for  tiie  regulation 
of  its  own  action  and  concems,  and  of  the 
rights  and  duties  of  its  members  among 
themselves. 

Com,  V.  TumoTy  1  Cush.  493 ;  5  Am.  &  Eng. 
Enc.  Law,  p.  87. 

Mr.  W.  J.  Turner  for  respondent. 

Bardeeiiy  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  of  nonsuit  was  justifiea 
upon  either  of  two  grounds : 

1.  The  proof  fails  to  show  a  valid  call. 
The  resolution  of  the  board  of  directors  pro- 
vides that  the  stockholder  may  pay  either 
in  cash  or  "by  a  promite  to  pay  in  the  form 
of  a  land  contract  or  contracts."  Just  what 
was  intended  by  the  statement  quoted  is  not 
apparent.  Its  indefiniteness  i»  sufficient  to 
condemn  it.  The  resolution  fails  to  show  at 
whose  option  the  shareholder  may  pay  in 
cash  or  land  contract.  It  prescribes  no  con- 
ditions, and  fixes  no  terms  by  which  either 
the  board  of  directors  or  stockholders  are  to 
be  governed  in  settlement  of  the  balance  due 
the  corporation.  Calls  of  this  kind  should 
be  uniform  in  their  operation,  and  not  of 
sfuch  a  character  as  to  permit  the  directors 
to  practise  favoritism,  or  act  oppressively. 
Ocrmania  Iron  Min.  Co.  v.  King,  94  Wis. 
439,  36  L.  R.  A.  51.  It  is  not  to  be  un- 
derstood that  a  call  may  not  be  so  made  that 
the  shareholder  may  pay  in  money  or 
money's  worth.  The  chief  requisites  are 
thajt  it  should  be  impartial  and  uniform, 
and  sufficiently  definite  to  enable  the  stock- 
holder to  comply  with  its  requirements. 

2.  No  proof  was  made  of  giving  notioe  of 
such  call  according  to  the  by-laws  of  the 
corporation.  Section  1754  Rev.  Stat.  1898, 
provides  that,  "unless  ctnerwise  expressly 
provided  by  law  or  the  articles  of  organiza- 
tion, the  directors  of  any  corporation  may 
call  in  the  subscriptions  to  the  capital  stodk 
by  instalments,  in  such  proportion  and  at 
such  times  as  they  shall  think  proper,  by 
giving  such  notice  thereof  as  the  by-laws 
shall  prescribe.*'  It  was  admitted  on  the 
trial  that  no  by-law  of  the  corporation  in 
this  regard  had  ever  been  adopted.  The  ac- 
tion of  the  board  was  attempted  to  be  justi- 
fied, however,  by  showing  that  the  board, 
after  adopting  the  resolution  for  the  call, 
adopted  another  resolution  instructing  the 
secretary  to  notify  each  ertockholder  thereof 
by  mailing  to  him  a  copy  of  said  resolution. 
This  latter  action  of  the  board  is  claimed 
45  L.  R.  A. 


to  be  equivalent  to  a  regular  by-law,  and  an- 
swers all  the  purposes  of  the  statute.  The 
difficulty  with  this  contention  is  that  the 
board  ol  directors  have  no  power  to  enact 
by-laws  unless  so  authorized  by  law,  by  t^e 
articles  of  organization,  or  by  proper  action 
of  the  stockholders.  A  by-law  is  a  permanent 
and  continuing  rule  for  the  government  of 
the  corporaftion  and  its  officers.  The  power 
to  enact  them  resides  primarily  with  the 
stockholders.  They  have  few  functions  to 
perform,  and  this  right  to  make  by-laws  is 
an  essential  and  an  important  one.  It  is  a 
power  that  the  directors  have  no  inherent 
right  to  exercise.  This  is  the  rule  laid  down 
by  the  textwriters,  and  finds  ample  support 
in  the  authorities  cited  in  the  following 
works:  2  Cook,  Stodc  &  Stockholders  £ 
Corp.  Law,  §  700a/  1  Thomp.  Corp.  §  9ott; 
Ang.  Corp.  S  327.  In  the  Oermania  Case 
cit^  it  is  said :  "We  hold,  therefore,  that 
it  was  intended  that  the  statutory  method 
of  making  calls  should  supersede  previous 
common-law  methods,  and  to  prescribe  a  uni- 
form and  reasonable  rule  easily  complied 
with";  and  it  was  aocordingly  held  that  a 
complaint  which  did  not  allege  that  a  call 
was  made  by  giving  such  notice  as  the  by- 
laws prescribed  fails  to  state  a  cause  of  ac- 
tion. For  the  same  reason  such  an  action 
cannot  be  sustained  until  proof  is  made  in 
conformity  to  these  requirements.  It  is  ar- 
gued, however,  that  because  §  1776,  Rev. 
Stat.,  provides  that  "the  stodc,  property,  af- 
fairs, and  business"  of  every  corporation 
shall  be  under  the  care  of  and  be  managed 
by  a  board  of  directors,  the  power  to  enact 
proper  by-laws  may  be  implied  therefrom. 
As  before  intimated,  the  power  to  make  by- 
laws is  incident  to  the  corporation  itself,  and 
results  from  the  necessity  of  such  a  power 
to  enable  the  body  politic  to  answer  to  the 
purposes  for  which  it  was  created.  It  being 
a  valuable  and  important  right,  it  ought  not 
to  be  taken  away  by  inference  or  implica- 
tion. The  power  given  to  the  directors  to 
control  the  stock  and  business  of  the  corpc^' 
ration  may  exist,  and  be  entirely  consistent 
with  the  power  of  the  stockholders  to  say 
upon  whait  terme  and  conditions  the  stock 
of  the  corporation  shall  be  paid  for  and  is- 
sued. We  therefore  hold  that,  unless  taken 
away  by  the  charter,  or  some  law  of  the 
state,  the  power  to  enact  suitable  by-laws 
rests  in  the  stockholders  of  the  corporation, 
and  not  in  the  board  of  directors.  Our  at- 
tention has  been  called  to  some  expressions 
used  in  the  opinion  in  Re  Klaus,  67  Wis. 
401,  to  the  effect  that  tne  directors,  and  not 
the  stockholders,  may  make  the  by-laws.  As 
we  have  seen,  this  etatement  of  the  law  Is 
contrary  to  all  of  the  adjudicated  cases,  and 
cannot  be  sustained  on  principle,  and  was  in 
fact  not  necessary  to  the  question  decided. 
In  that  regard  it  must  be  deemed  to  be  over- 
ruled. 

The  judgment  of  the  Superior  Court  of 
Milwaukee  County  is  affirmed. 


im. 


State,  ex  rel,  Strohl,  v.  Superiob  Court  for  King  Coukty. 
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WASHINGTON  SUPREME  COURT. 


STATE  of  Washington,  ex  rel.  Wellington 
STROHL,  Receiver,  etc.,  of  Skookum  Box 
Jt  Lumber  Company^ 

17. 

SUPERIOR  COURT  FOR  KING  COUNTY 

et  al. 


( Wash. 


) 


The  enmctmeut  of  tlie  Federal  bamlc- 
rmfftcy  la^v  of  July  1,  1808,  did  not  sas- 
pend  the  right  of  a  state  court  to  appoint  a 
receiTer  for  an  insolvent  corporation  under 
state  laws,  when  It  had  not  been  adjudged 
I  bankrupt  under  the  law  of  Congrese. 

(February  0,  1899.) 

APPLICATION  for  a  writ  of  mandamus 
requiring  redpondent  to  assume  jurisdic- 
tion of  and  try  a  certain  cat^  instituted  by 


relator  against  the  Seattle  National  Bank 
et  al.     Writ  awarded. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Donvorth  Sc  Hove  and  Ira 
Bronson,  for  relator: 

If  the  superior  court  erred  in  holding  that 
it  had  no  jurisdiction  to  try  the  case,  manda- 
mus is  the  proper  remedy  to  require  said 
court  to  assume  jurisdiction  of  the  case  and 
to  try  the  same. 

State,  Smith,  v.  McClinton,  17  Wash.  45  j 
State,  Smith,  v.  Parker,  12  Wash.  685; 
State,  Puget  Sound  Xat.  Bank,  v.  King 
County  Super.  Ct.  14  Wash.  686;  State, 
Shannon,  v.  Hunter,  3  Wash.  92. 

The  superior  court  had  undoubted  juris- 
diction of  the  case  brought  by  relator  aiid  of 
the  ease  in  which  relator  was  appointed  re- 
ceiver of  the  Skookiun  Box  &  Lumber  Com- 
pany. 


Note. — Relation  of  bankrupt  late  to  assignments 
and  insolvent  proceedings  under  state  laws. 

1.  Provisions  of  the  various  bankrupt  law8. 
II.  An  ansujnment  for  creditors  as  an  act  of 
bankruptcy. 

III.  Effect  of  bankrupt  law  on  assignmenti  for 

crcditorn. 

a.  Cases  under  the  bankrupt  act  of  ISkU 

b.  Cases  under  the  bankrupt  act  of  1867. 

1.  Where  no  bankrupt  proceedings 

were  instituted. 

2.  Where     bankrupt      proceedings 

icere    instituted,    but    the   o«- 
signment  was  not  attacked. 
8.  Where  the  assignment  was  not 
attacked  in  time  by  bankrupt* s 
assignee. 

4.  Where   the  assignment  was  at- 

tacked in  time  by  bankrupt's 
assignee. 

5.  Effect  on  intervening  judgments 

and  ejrecutions. 

6.  Alloirancea      to      astignee      for 

creditors    where    the    assign- 
ment was  avoided. 

c.  Cases  under  bankrupt  act  of  1898. 

IV.  Effect  of  bankrupt   law  on  insolvent  pro- 

ctedings  under  state  laica. 
a  On  subsequent  proceedings. 

b.  On  pending  proceedings. 

c.  On  proceedings  after  the  repeal  of 

the  bankrupt  low. 

d.  On  proceedings  for  arrest. 
V.  Proceedings  for  a  receiver  as  affected  by 

bankrupt  law. 
TI.  Effect  of  creditor's  bill  or  supplementary 
proceedings    as    against    bankrupt    pro- 
ceedings. ' 
VII   Effect  of  an  assignment  for  creditors  on 
the  right  to  a  discharge  in  bankruptcy. 

I.  Provisians  of  the  various  bankrupt  laws. 

The  bankrupt  net  of  August  19,  1841,  took 
^Cect  February  1,  1842,  and  was  repealed  March 
•^.  1S43.  and  provided  that  preferential  trans- 
^^rs  in  contemplation  of  insolvency,  and  trans- 
'ers  In  contemplation  of  bankruptcy,  except  to 
&  booa  flde  purchaser  OiT  creditor,  should  be 
void. 

The  bankrupt  act  of  1867,  which  took  effect 
June  1,  1867,  and  was  repealed  September  1. 
1^"8,  prohibited  preferences  within  four  months, 
and  transfers  in  fraud  of  the  act  within  six 
^5  L.  R.  A.  12 


months  in  contemplation  of  becoming  a  bank- 
rupt or  to  prevent  the  property  being  distrib- 
uted under  the  act,  or  to  delay  or  hinder  the 
operation  of  the  act.  The  four  months'  clause 
was  amended  June  22,  1874,  providing  that  If 
the  transferee  kneiK-  that  the  conveyance  was 
made  in  fraud  of  the  act  it  would  be  void. 

The  bankrupt  act  July  1,  1898,  chap.  3,  I  3a, 
provides  that  an  assignment  for  creditors  Is  an 
act  of  bankruptcy.  Chapter  7,  i  67a,  provides 
that  transfers  by  the  bankrupt  within  four 
months  of  bankrupt  proceedings,  with  intent 
to  hinder  and  delay  creditors,  except  to  bona 
fide  purchasers,  shall  be  void,  and  that  all 
transfers  made  within  that  time  void  under 
state  laws  shall  b^  void  under  this  act.  Section 
70e  provides  that  the  trustee  may  avoid  any 
transfer  which  any  creditor  of  such  bankrupt 
might  have  avoided. 

IL  An  assignment  for  creditors  as  an  act  of 

bankruptcy. 

TTnder  the  act  of  1842  an  assignment  for 
creditors  is  held  to  be  an  act  of  bankruptcy.  Ex 
parte  Tower  (1842)  1  N.  Y.  Lcjcal  Obs.  8;  Ejb 
parte  lirenemau  (1842)  Crabbe,  456;  Gassett 
V.  Morse  (1843)  21  Vt.  627:  He  Holmes  (1842) 
1  N.  Y.  Legal  Obs.  211. 

In  Jones  v.  Sleeper  (1843)  2  N.  Y.  Legal  Obs. 
131,  It  was  said  that  an  assignment  for  credit- 
ors is  an  act  of  bankruptcy  under  the  Federal 
act  of  1841. 

And  the  same  was  held  under  the  act  of 
18(>7.  Barnes  v.  Rettew  (1871)  8  Phlla.  133; 
Boese  v.  King  (1883)  108  U.  S.  379,  27  L.  ed. 
760,  Affirming  (1879)  78  N.  Y.  471,  Reversing 
Boese  v.  Locke  (1879)  17  Ilun.  270  (1877)  53 
How.  Pr.  148;  Re  Burt  (1870)  1  Dill.  439; 
(^ragln  v.  Thompson  (1873)  2  Dill.  513;  Re 
(Yoft  Bros.  (1878)  8  Biss.  188;  Re  Damon 
(1879)  70  Me.  153;  Re  Frisbee  (1877)  14 
Blatchf.  185;  Grow  v.  Ballard  (1868)  2  Nat. 
Bankr.  Reg.  194;  Re  Goldschmldt  (1869)  3 
Ben.  379.  3  Nat.  Bankr.  Reg.  164 ;  Re  Lains 
(1877)  16  Nat.  Bankr.  Reg.  168;  Re  Smith 
(1869)  4  Ben.  1,  3  Nat.  Bankr.  Reg.  377;  Re 
Randall  (1809)  Deady,  557  (as  It  will  be  pre- 
sumed to  have  been  made  with  Intent  to  defeat 
the  operation  of  the  bankrupt  act)  ;  Splcer  v. 
Ward  (1870)  3  Nat.  Bankr.  Reg.  512  (as  the 
act  of  1867  makes  them  fraudulent).  (Denied 
In  Haas  v.  O'Brien  (1876)  66  N.  Y.  602.) 

So.  In  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co. 
(1876)  14  Nat.  Bankr.  Reg.  311,  a  corporation 
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Feb., 


The  enactment  of  a  bankruptcy  law  by 
CongresB  cannot  operate  to  deprive  a  state 
court  oi  the  righit  to  appoinit  a  receiver  for 
an  insolvent  corporation. 

There  is  nothing  in  the  oaae  at  bar  to  ahow 
that  the  corporation  is  insolvent  within  the 
d^nition  given  by  the  bankruptcy  law. 

A  person  may  be  insolvent  without  being 
bankrupt. 

Blaok,  Bankruptcy^  270,  271. 

If  the  relator  has  no  standing  in  the 
state  courts  it  is  only  because  the  bankrupts 
cy  law  operates  by  its  mere  passage  to  de- 
prive the  state  court  of  all  jurisdiction  over 
parties  not  adjudicated,  and  against  whom 
no  proceedings  have  been  filed  to  have  ad- 
judicated bankrupts,  but  who  are  subject  to 
bankruptcy  proceedings  if  creditors  should 
see  fit  to  institute  them. 

Ck>llier,  Bankruptcy^  pp.  19,  20;  Watson 


V.  Citizens'  Sav.  Bank,  2  Hughes,  200;  Re 
National  L,  Ins,  Co.  6  Bias.  35;  Smith  v. 
Buchanan,  8  Blatchf.  153-  Watson  v.  Citi- 
zens' Sav,  Bank,  5  S.  G.  N.  S.  159;  Boese 
V.  King,  108  U.  S.  379,  27  L.  ed.  760;  Byster 
V.  Gaff.  91  U.  S.  521,  23  L.  ed.  403;  Buchan- 
an V.  Smith,  16  Wall.  277,  21  L.  ed.  280. 

Messrs.  Bavsman,  Kelleher,  Sc  Enory 
and  Stnidwiok  A  Peters  for  defendants. 

Reavls,  J.,  delivered  ttie  opinion  of  the 
court: 

The  facts  set  forth  in  the  application  are 
substantially  that  about  the  19th  of  Decenv- 
ber,  1898,  the  relator  was  appodnted  receiver 
of  the  Skookum  Box  &,  Lumber  Oompany,  a 
corporation  created  and  existinf^  under  the 
laws  of  this  state;  that  the  appointmenrt  was 
made  in  a  case  wherein  the  Seeuttle  Hardware 
Company,  a  corporation,  was  plaintiff,  and 


making  an  assignment  for  creditors  was  held 
to  have  committed  an  act  of  bankruptcy.  A 
writ  of  error  was  dismissed  in  Cleveland  Ins. 
Co.  V.  Globe  Ins.  Co.  98  U.  S.  366»  26  L.  ed.  201, 
on  the  ground  of  want  of  jurisdiction. 

A  defective  assignment  which  was  preferen- 
tial was  an  act  of  bankruptcy.  Re  Mendelsohn 
(1875)  8  Sawy.  842,  12  Nat.  Bankr.  Reg.  583. 

And  a  defective  assignment  made  by  tbree 
of  five  partners  was  an  act  of  bankruptcy.  Re 
Lawrence  (1878)  10  Ben.  4. 

In  Ebersole  v.  Adams  (1873)  10  Bush,  83,  13 
Nat.  Bankr.  Beg.  141,  It  was  said  that  an  as- 
signment, if  made  in  contemplation  of  Insol- 
vency or  to  prefer  credltora.  Is  an  act  of  bank- 
ruptcy. 

But  In  Langley  v.  Perry  (1869)  2  Nat.  Bankr. 
Beg.  596,  overruling  Re  Langley  (1868)  1 
Nat.  Bankr.  Reg.  559,  it  was  held  tbat  an  as- 
signment for  creditors  Is  not  an  act  of  bank- 
ruptcy unless  made  with  the  Intent  to  hinder 
and  delay  creditors,  or  with  the  Intent  to  de- 
feat the  operation  of  the  bankrupt  law^ 

So,  in  Re  Klntzlng  (1869)  3  Nat.  Bankr. 
Beg.  217. 

And  under  the  act  of  1867  an  assignment  was 
not  an  act  of  bankruptcy  If  made  before  June 
1,  1867.  Re  Wells  (1867)  1  Nat.  Bankr.  Beg. 
171. 

Under  the  bankrupt  act  of  1898,  an  assign- 
ment for  creditors  is  of  Itself  an  act  of  bank- 
ruptcy. Re  Abraham  (1899)  93  Fed.  Rep.  767; 
Be  Curtis  (1899)  91  Fed.  Rep.  737,  Affirmed,  94 
Fed.  Rep.  630;  Davis  v.  Bohle  (1899)  92  Fed. 
Rep.  325;  Re  GutwllUg  (1889)  92  Fed.  Rep. 
337,  Affirming  (1898)  90  Fed.  Rep.  475  (Ap- 
proved West  Co.  V.  Lea  (1899)  174  U.  S.  590, 
George  M.  West  Co.  v.  Lea  Bros.  43  L.  ed.  1098, 
Affirming  Lea  v.  George  M.  West  Co.  91  Fed. 
Rep.  237)  ;  Ro  Hanks  (1899)  1  Nat.  Bankr. 
News,  181 :  Re  Slevers  (1899)  91  Fed.  Rep.  366 ; 
Re  Simonson  (li)99)  92  Fed.  Rep.  904 ;  Re  Wil- 
cox (1899)  1  Am.  Bankr.  Rep.  544;  Re  Lewis 
(1899)  91  Fed.  Rep.  632. 

And  this  was  held  In  West  Co.  v.  Lea  (1899) 
174  U.  S.  590,  George  M.  West  Co.  v.  Lea 
Bros.  43  L.  ed.  1098,  to  be  the  case  even  if  the 
debtor  was  not  Insolvent. 

And  the  same  was  said  to  be  the  rule  In  Be 
Romanow  (1899)  92  Fed.  Rep.  510. 

An  assignment  by  a  partnership  Is  an  act  of 
bankruptcy.  Chemical  Nat.  Bank  v.  Meyer 
(1899)  *9^  Fed.  Rep.  896. 

A  corporation  making  an  assignment  for 
creditors  July  13,  1898,  may  be  adjudged  a 
bankrupt  In  Involuntary  proceedings,  and  the 
assignee  for  creditors  may  be  made  a  party  In 
the  bankrupt  court,  and  may  be  required  to 
46  L.  R.  A. 


hold  the  assets  subject  to  the  order  of  the  dis- 
trict court  In  bankruptcy.  Leldlgh  Carriage 
Co.  V.  Stengel  (1899)  1  Nat.  Bankr.  News,  387. 

But  a  corporation  not  engaged  principally 
in  mercantile  pursuits  cannot  be  adjudged  a 
voluntary  bankrupt  on  account  of  making  an  as- 
signment for  creditors.  Re  Cameron  Town 
Mut.  Fire,  Lightning,  &  Wind-Storm  Ins.  Co. 
(1899)  1  Nat.  Bankr.  News,  383. 

And  a  preferential  assignment  was  not  void 
except  as  against  an  assignee  In  bankruptcy. 
Seaman  v.  Stoughton  (1848)  3  Barb.  Ch.  344; 
Dodge  V.  Sheldon  (1843)  6  Hill,  9;  Proctor  v. 
Wadesworth  (1843)  3  B.  Mon.  401. 

And  an  assignment  for  creditors  was  not  void 
by  reason  of  the  passage  of  the  bankrupt  act. 
Re  Holmes  (1842)  1  N.  Y.  Legal  Obs.  211. 

An  assignment  made  prior  to  February  1, 
1842,  was  valid  notwithstanding  the  passage 
of  the  bankrupt  act.  Welner  v.  Famum  (1845) 
2  Pa.  146,  Overruling  Comwell's  Appeal  (1844) 
7  Watts  &  S.  305 ;  Hotchins  v.  Taylor  (1842)  5 
Law  Rep.  289. 

Proceedings  under  an  assignment  and  state 
Insolvent  law  long  prior  to  the  bankrupt  act  of 
1842,  were  not  affected  thereby.  Sullivan  v. 
Hlcsklll  (1843)  Crabbe,  525. 

In  Ex  parte  Potts  (1842)  Crabbe,  469,  It  was 
said  that  an  assignment  for  creditors,  made  to 
prevent  a  preference,  was  not  void  under  the 
bankrupt  law  of  1842. 

Whether  assignments  made  on  May  26  and 
June  14,  1842,  were  valid,  was  not  decided.  Re 
Ely  (1842)  1  N.  Y.  Legal  Obs.  343. 

And  in  Anonymous  (1842)  1  Clark  (Pa)  121, 
an  assignment  was  held  to  be  not  void  though 
made  after  filing  petition,  and  before  a  decree 
in  bankruptcy. 

III.  Effect  of  bankrupt  law  on  assignments  for 

creditors. 

a.  Oases  under  the  bankrupt  act  of  IB^l. 

Under  the  bankrupt  act  of  1841  an  assign- 
ment for  creditors  was  generally  held  void  as 
against  an  assignee  in  bankruptcy.  Bsb  parte 
Tower  (1842)  1  N.  Y.  Legal  Obs.  8;  S9  parte 
Eames  (1842)  2  Story,  322;  Ea  parte  Brene- 
man  (1842)  Crabbe,  456;  Comwell's  Appeal 
(1844)  7  Watts  &  S.  305  (said  to  be  overruled 
In  Welner  v.  Famum  (1845)  2  Pa  146). 

An  assignment  for  creditors  made  within  ten 
months  prior  to  voluntary  proceedings  was  void 
as  a  fraud  on  the  bankrupt  act  of  1842.  Mc- 
Lean V.  Johnson  (1843)  8  McLean,  202; 
McLean  v.  Mellne   (1843)   3  McLean,  199. 

In  the  latter  case  the  court  further  held  that 
an  intervening  execution  obtained  a  priority. 


1899. 
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the  Skookmn  Box  &  Lumber  Com]>any  wojb 
defendant;  that  as  the  duly  qualified  and 
acting  receiver  of  the  Skookum  Box  &  Lum- 
ber Ck>mpan7,  on  the  27  tn  day  of  December, 
1898,  the  relator  instituted  an  action  in  the 
superior  court  of  King  county  against  the 
Se&ttle  National  Bank«  a  corporation,  and 
the  sheriff  of  King  county  and  certain  other 
defend&i^ts.  The  object  of  the  action  was 
to  vacate  a  certain  judgment  of  foreclosure 
rendered  by  the  superior  court  of  King  coun- 
ty, in  favor  of  t^e  Seattle  National  Bank, 
and  against  the  Skookum  Box  &  Lunxber 
Company,  which  judgment  foreclosed  a  chat- 
tel mortgage  executed  by  the  Skookum  Box 
ft  Lumb^  Company  to  the  Seattle  National 
Bank,  and  to  have  the  mortgage  adjudged 
void.  The  allegations  of  the  complaint  aihow 
that  the  mortgage  was  given  by  the  Skook- 
um Box  &  Lumber  Company  to  secure  a  pre- 


existing debt,  and,  at  the  time  it  was  execut- 
ed, the  l%0Q4cum  Box  &  Lumber  Company 
was  insolventj  in  the  sense  that  it  was  whol- 
ly imable  to  meet  its  obligations  as  they 
matured  in  the  ordinary  course  of  business, 
and  that  the  intent  of  the  mortgage  was  to 
constitute  the  Seattle  Naitional  Bank  a  pre- 
ferred creditor  odF  the  Skookum  Box  &  Lum- 
ber Company.  It  was  further  alleged  that 
the  property  covered  by  the  mortage,  if 
sold  at  forced  sale,  would  be  insufficient  to 
pay  the  indebtedness,  and  there  would  be  no 
property  renmi^ng  of  the  Skookum  Box  ft 
Lumber  Company  out  of  which  the  general 
creditors  of  the  corporation  oould  reoeive 
payment;  and  the  further  allegation  was 
made  that  another  defendant  had  obtained 
a  judgment  against  the  Skookum  Box  ft 
Lumber  Company,  and  bad  oaused  its  prop- 
erty   to    be    levied    upon.    The    complaint 


The  decision  on  this  point  was  not  followed  by 
the  weight  of  authority  onder  the  act  of  1807. 
(See  b,  infra.) 

And  an  assignment  was  void  if  fraudulent. 
Ashley  ▼.  Robinson  (1856)  29  Ala.  112. 

An  assignee  in  bankruptcy  was  entitled  to  the 
assets  as  against  an  assignee  imder  a  preferen- 
tial assignment.  Freeman  v.  Demlng  (1846)  8 
Sandf.  Ch.  327. 

An  assignment  for  creditors,  made  after  Mas- 
sachusetts statute  of  1836  (in  regard  to  assign- 
ments in  trust  for  creditors)  was  repealed,  was 
invalid  as  against  the  assignee  in  bankruptcy. 
Windsor  v.  Whiting  (1843)  Fed.  Cas.  No.  17,868. 

But  an  assignment  for  creditors  was  valid 
where  no  bankrupt  proceedings  were  taken. 
Strong  V.  Carrier  (1845)  17  Conn.  810. 

b.  Caae9  under  the  bankrupt  act  cf  1867. 

1.  Where  no  Iwnkrupt  proceedings  iOere  ineti- 

iuied. 

The  bankrupt  act  of  1867  did  not  render  gen- 
eral deeds  of  assignment  for  the  benefit  of 
creditors  void.  So,  where  bankrupt  proceed- 
ings were  not  instituted  such  deeds  were,  with 
but  a  few  exceptions,  held  valid.  Such  was  the 
ruling  in  the  following  casea  Cook  v.  Rogers 
(1875)  31  Mich.  391,  13  Nat.  Bankr.  Reg.  97 ; 
Re  Hawkins  (1568)  2  Nat.  Bankr.  Reg.  878; 
Reed  v.  Taylor  (1871)  32  Iowa,  209,  7  Am.  Rep. 
180,  4  Nat.  Bankr.  Reg.  710;  Sadler  v.  Immel 
(1880)  15  Nev.  265 ;  Beck  v.  Parker  (1870)  66 
Pa.  262,  3  Am.  Rep.  625;  Bostwtck  v.  Burnett 
(1878)  74  N.  Y.  317,  Reversing  (1877)  11  Hun, 
301 ;  Hawkin's  Appeal  (1868)  34  Conn.  548. 

In  Boese  v.  King  (1883)  108  U.  S.  879,  27  L. 
ed.  760,  Affirming  (1879)  78  N.  Y.  471,  Revers- 
ing Boese  V.  Locke  (1877)  53  How.  Pr.  148,  it  was 
held  that  in  the  absence  of  bankrupt  proceedings 
an  assignment  in  New  Jersey  of  all  the  debtor's 
property  for  the  benefit  of  all  the  creditors  was 
snlDcient  to  pass  the  title  to  the  assignee,  al- 
though the  New  Jersey  statute  of  bankruptcy 
was  suspended  by  the  ban)crupt  act  of  Congress 
1867.  This  was  because  the  assignment  would 
be  valid  at  common  law  without  regard  to  the 
New  Jersey  statute.  But  the  dissenting  opinion 
says  that  the  assignment  was  made  under  the 
statute  and  directly  referred  to  it. 

In  Ebersole  v.  Adams  (1873)  10  Bush,  83,  13 
Nat.  Bankr.  Rog.  141,  where  an  action  was 
brought  under  Ky.  act  March  10,  1856,  provid- 
ing ihat  a  preference  of  one  creditor  in  contem- 
plation of  Insolvency  shall  operate  ss  an  as- 
signment for  the  benefit  of  all  his  creditors,  it 
was  held  that,  although  this  was  an  act  of  bank- 
ruptcy, yet  the  bankrupt  law  did  not  prevent 
winding  up  the  estate  in  a  state  court. 
46  L.  R.  A. 


In  Wald  V.  Wehl  (1881)  6  Fed.  Rep.  168,  18 
Blatchf.  495;  Re  Walker  (1878)  18  Nat. 
Bankr.  Reg.  56;  Re  Knrth  (1878)  17  Nat. 
Bankr.  Reg.  573;  Oeery's  Appeal  (1876)  43 
Conn.  289,  21  Am.  Rep.  658 ;  Cragln  v.  Thomp- 
son (1873)  2  Dill.  513 ;  and  Shryock  v.  Bashore 
(1875)  11  Phlla  565,— it  was  said  that  notwith- 
standing the  existence  of  the  bankrupt  act  a 
general  deed  of  assignment  would  be  valid  where 
no  proceedings  in  bankruptcy  were  instituted. 

In  Piatt  V.  Preston  (1879)  19  Nat.  Bankr. 
Reg.  241,  it  was  said  that  it  was  an  open  ques- 
tion whether  an  assignment  for  creditors  was 
per  ae  not  fraudulent  but  only  void,  if  made 
with  actual  intent  to  defraud  or  to  defeat  the 
bankrupt  law. 

In  Llnder  v.  Lewis  (1879)  4  Fed.  Rep.  818, 
it  was  said  that  an  assignment  for  creditors  was 
not  of  itself  void,  although  it  was  made  in  vio- 
lation of  the  bankrupt  act. 

In  Thrasher  v.  Bentley  (1873)  2  Thomp.  & 
C.  309  (1874)  59  N.  Y.  649  (1875)  1  Abb.  N. 
C.  39,  it  was  said  that  an  assignment  might  be 
good  under  the  common  law  notwithstanding 
the  bankrupt  law. 

In  Von  Hein  v.  Elkus  (1876)  8  Hun,  516,  it 
was  said  that  it  was  decided  in  Thrasher 
V.  Bentley  that  the  common-law  right  to 
make  an  assignment  existed,  even  though  by 
the  operation  of  the  bankrupt  law  the  New  York 
statute  of  1860  was  suspended;  but  that  the 
error  of  this  view  arose  ^m  the  fact  that  the 
statute  regulated  the  exercise  of  the  right  and 
that  both  must  fall  or  stand  together,  and  that 
the  court  of  appeals  had  held  that  this  was  the 
effect  of  the  statute  because  the  failure  to  ac- 
Imowledge  the  assignment  and  have  the  proof 
certified  before  delivery  under  the  statute 
rendered  it  void. 

But  in  Shryock  v.  Bashore  (1875)  11  Phila. 
665,  in  an  action  by  an  assignee  of  a  state  bank 
against  the  maker  of  a  note,  it  was  held  that 
a  deed  of  assignment  made  under  Pa.  act  1850, 
for  winding  up  insolvent  banks,  was  void,  as 
that  act  was  suspended  by  the  banlLrupt  act. 

2.  Where  bankrupt  proceedings  were  instituted, 
hut  the  assignment  was  not  attacked. 

Where  an  assignment  for  creditors  was  made, 
and  subsequently  proceedings  in  bankruptcy  in- 
stituted, but  no  direct  attack  by  proper  proceed- 
ings was  made  against  the  deed  of  assignment, 
it  was  held  valid  in  almost  every  case.  The 
case  of  Dolson  v.  Kerr  (1877)  52  How.  Pr.  481, 
holding  the  contrary,  does  not  appear  to  be  sus- 
tained by  the  authorities.  The  following  cases 
held  that  the  assignment  was  valid  until  at- 
tacked by  the  assignee  in  bankruptcy. 
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prayed  for  an  mjimction  against  the  defend- 
ants, restraining  them  from  selling  the  prop- 
erty of  the  Skookum  Box  &  Lumber  Com- 
pany, and  that  the  mortgage  of  the  Seattle 
National  Bank  be  declared  void,  and  the  pos- 
session of  the  property  of  the  lumber  com- 
pany be  delivei'ed  to  the  receiver,  and  for 
general  equitable  relief.  The  defendant  Se- 
attle National  Bank  appeared  and  answered 
that  the  Skookum  Box  &  Lumber  Company 
was  a  corporation  organized  under  the  laws 
of  this  state  engaged  in  manufacturing,  trad- 
ing, and  mercantile  pursujts,  and,  at  all 
times  in  the  complaint  mentioned,  owed 
debts  to  the  amount  of  $1«000,  and  that  the 
purpose  and  scope  of  the  receivership  pro- 
ceedings in  which  the  relator  was  appointed 
receiver  was  to  declare  the  Skookum  Box  & 
Liunber  Company  an  ineolvent  corporation, 
and  to  wind  up  and  distribute  all  its  prop- 


erty to  its  creditors.  It  appears  from  the 
return  of  the  judge  of  the  superior  court  to 
the  alternative  writ  that  the  action  come 
on  for  hearing  on  the  17th  of  January,  1899, 
and  that  the  answer  of  the  Seattle  National 
Bank  in  said  cause  was  deemed  a  plea  to  the 
jurisdiotion  of  the  court,  and  thait  the  court 
held  such  plea  sufficient,  and  dismissed  the 
cause  for  want  of  jurisdiction.  No  proceed- 
ings in  bankruptcy  under  the  law  of  the 
United  States  which  took  effect  on  the  Ist 
day  of  July,  1898,  have  ever  been  instituted, 
and  all  the  proceedings  in  the  action  dis- 
missed took  place  since  the  1st  of  July,  1898. 
1.  Relator  appears  to  have  no  plain, 
speedy,  and  adequate  remedy  by  appeal,  and, 
if  the  superior  court  had  jurisdiction,  man- 
damus is  the  proper  remedy  here  to  require 
that  court  to  proceed  and  try  the  cause.  The 
single  question  presented  is:     Did  the  enaot- 


An  assignee  in  Insolvency  may  recover  b^  a 
suit  money  paid  by  the  debtor  in  fraud  of  cred- 
itors, notwithstanding  bankrupt  proceedings  are 
pending  under  the  laws  of  the  United  States. 
Bull  v.  Houghton  (1884)  65  Cal.  422. 

In  Reed  v.  Mclntyre  (1878)  98  U.  S.  507.  25 
L.  ed.  171,  it  was  said  that  even  if  it  were  con- 
ceded that  the  assignment  to  C  was  an  act  of 
bankruptcy  upon  the  ground  that  it  was  made 
with  the  intent  to  prevent  the  property  from 
coming  to  the  assignee  in  bankruptcy  and  from 
being  distributed  under  the  bankrupt  act.  It  was 
not  invalid  except  in  reference  to  proceedings 
under  the  bankrupt  statute  to  be  instituted  by 
the  bankrupt  or  by  some  creditor  for  the  pur- 
pose of  bringing  the  bankrupt's  effects  Into  the 
bankrupt  court. 

In  Re  Marter  (1875)  12  Nat.  Bankr.  Reg. 
185,  in  contempt  proceedings  in  the  Federal 
court  for  the  violation  by  an  assignee  for  cred- 
itors of  an  injunction  restraining  him  from  sell- 
ing the  property,  it  was  held  that  in  order  for 
the  assignee  in  bankruptcy  to  devest  the  as- 
signee for  creditors  of  possession  and  control  of 
funds  it  must  be  by  a  suit  at  law  or  in  equity. 
In  this  case  it  was  said  that  if  an  assignment 
was  valid  the  sale  by  an  assignee  passed  a  good 
title,  although  tiie  bankrupt  court  had  en- 
Joined  the  assignee  from  selling,  and  the  assign- 
ment would  not  be  held  void  in  the  absence  of 
a  direct  action  by  the  assignee  in  bankruptcy. 

Where  an  assignment  was  made  and  the  as- 
signee failed  to  give  bond,  and  the  assignor  was 
then  adjudicated  bankrupt  and  made  a  composi- 
tion with  his  creditors,  he  could  not  then  in- 
sist that  his  assignment  was  void  and  recover 
possession  of  property  held  as  security  by  a 
creditor,  as  it  was  a  valid  assignment  and  did 
not  fall  under  the  condemnation  of  the  bankrupt 
law.  The  court  said  that  an  assignee  in  bank- 
ruptcy could  not  have  recovered  this  property 
from  a  general  assignee,  and  as  there  was  no 
proceeding  under  the  bankrupt  law  to  take 
charge  of  the  property  the  title  remained  In  the 
assignee  for  creditors.  BIgler  v.  National  Bank, 
(1882)  26  Uun,  520. 

Where  an  assignee  for  creditors  was  also  an 
assignee  in  bankruptcy  In  subsequent  proceed- 
ings, and  brought  suit  to  have  an  intervening 
Judgment  removed  as  a  cloud  upon  his  title,  it 
was  held  that  until  the  assignment  was  set 
aside  as  void  the  title  remained  In  the  assignee 
under  the  general  assignment,  and  whether  the 
assignee  in  bankruptcy  could  sue  himself  as  as- 
signee under  a  voluntary  assignment  was  not 
decided :  but  In  the  present  condition  Judgment 
was  said  to  be  no  cloud.  Belden  v.  Smith 
(1878)  16  Nat.  Bankr.  Reg.  802. 
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In  Smith  V.  Tighe  (1880)  14  Jones  &  S.  270, 
it  was  held  that  an  assignee  for  creditors  hav- 
ing received  assets  could  not  defend  an  action 
for  an  accounting  on  the  ground  that  since  the 
assignment  the  assignor  bad  been  discharged  in 
bankruptcy. 

In  Re  Troth  (1880)  1  Fed.  Rep.  405,  It  was 
said  that  as  voluntary  proceedings  In  bankrupt- 
cy were  begun  within  six  months  after  the 
date  of  an  assignment  for  creditors.  It  was  not 
then  indefeasible,  but  might  have  been  declared 
Invalid  at  the  Instance  of  the  assignee  in  bank- 
ruptcy, under  U.  S.  Rev.  Stat.  |  5129,  avoiding 
conveyances  made  in  violation  of  its  provisions 
within    six    months    of    bankrupt    proceedings. 

In  Re  Pierce  (1869)  3  Nat.  Bankr.  Reg.  258. 
the  court  said :  Even  where  the  assignment  has 
been  the  sole  foundation  of  the  proceeding  in 
bankruptcy,  I  have  considered  it  not  a  void  act, 
but  an  act  voidable  by  the  assignee  in  bankrupt- 
cy by  a  bill  in  equity  filed  for  the  purpose  of 
avoiding  it. 

In  Adams  v.  Hams  (1881)  19  Blatchf.  487, 
it  was  said  that  an  assignment  for  creditors 
was  valid  until  it  was  attacked  by  an  assignee 
in  bankruptcy. 

In  a  proceeding  for  involuntary  bankruptcy 
it  was  said  that  an  assignment  ordered  by  the 
court  of  chamcery  to  be  made  by  the  trustoe. 
who  misapplied  the  trust  fund,  was  not  void 
under  the  bankrupt  act.  U.  S.  Rev.  Stat.  534,  ( 
35;  Re  Meyers  (1877)  2  Hughes.  230. 

But  in  Dolson  v.  Kerr  (1877)  52  How.  Pr. 
481  {infra.  III.,  b,  6),  the  court  said  that  a 
general  assignment  without  giving  priority  is 
superseded  by  proceedings  in  bankruptcy,  and 
for  the  reason  that  It  places  the  property  be- 
yond the  power  of  the  bankrupt  court,  if  It 
stands,  and  this  Is  contrary  to  the  policy  of  the 
bankrupt  act,  and  a  fraud  In  law. 

3.  Where  the  assignment  toas  not  attacked  in 
time  by  bankrupt's  assignee. 

Where  bankrupt  proceedings  were  not  taken 
In  time,  an  assignee  in  bankruptcy  could  not 
avoid  a  prior  assignment  for  creditors. 

In  Mayer  v.  Hellman  (1875)  91  U.  S.  496, 
23  L.  ed.  377,  13  Nat.  Bankr.  Reg.  440.  the  Su- 
preme Court  of  the  United  States  held  that  an 
assignment  by  an  Insolvent  debtor  of  all  his 
property  for  the  benefit  of  creditors  was  not 
fraudulent,  and  that  when  executed  six  months 
before  proceedings  In  bankruptcy  were  taken 
against  the  debtor  11  could  not  be  assailed  by 
an  assignee  in  bankruptcy  subsequently  ap- 
pointed. The  court  said  that  such  an  assign- 
ment, even  though  executed  within  six  months 
of  the.  filing  of  the  petition,  was  not  void,  but 
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ment  of  the  Federal  bankruptcy  law  July 
1,  1898«  suspend  the  right  of  the  stwte 
court  to  appoint  a  receiver  for  an  insolvent 
corpora/tion  under  the  laws  of  this  state?  It 
is  conceded  that  the  enactment  of  the  gen- 
eral bairicruptcy  law  by  Congress  supersaled 
and  suspended  all  state  insolvency  laws. 
While  the  industry  of  the  learned  counsel 
upon  eaich  side  in  this  controversy  in  the  ci- 
tation of  authorities  is  commendable,  yet 
we  are  unable  to  find  one  precisely  in  line 
with  the  fiacts  here,  and  there  is  apparently 
some  conflict  in  the  expressions  of  different 
courts. 

First  noticing  authorities  presented  by 
counsel  for  the  respondent:  In  Re  Mer- 
chants Ins:  Co,  3  Biss.  162,  an  insurance  com- 
pany was  declared  insolvent,  and  a  receiver 
appointed  by  the  state  court.  Thereafter  a 
petition  was  filed  in  the  Federal  court  to  de- 


clare the  corporation  bankrupt,  and  take 
possession  of  its  assets,  and  the  petition  was 
allowed,  and  the  court  observed:  "It  alao 
seems  clear  to  us  that  in  so  far  as  a  state 
law  attempts  to  administer  on  the  effects  of 
an  insolvent  debtor  and  distribute  them 
among  creditors,  it  is  to  all  intents  and  pur- 
poses an  insolvent  law,  although  it  may  not 
authorize  a  discharge  of  the  dcrotor  from  fur- 
ther liability  on  its  debts."  It  was  also  held 
in  this  case,  and  in  Re  Washington  Marine 
Ins.  Co.  2  Ben.  202,  that  the  acquiescence  of 
the  defendant  in  the  appointment  of  the  re- 
ceiver was  an  act  of  bankruptcy.  The  case 
Re  Independent  Ins.  Co,  Holmes,  103,  arose 
under  the  bankruptcy  act  of  18(37.  It  was 
there  observed,  citing  from  Oriswold  v. 
Pratt,  9  Met.  23:  "When  the  power  is  ex- 
ercised by  Congress  and  a  bankrupt  law  is 
in  force,  it  does  suspend  all  state  insolvent 


declined  to  express  an  opinion  as  to  whether  or 
not  it  was  voidable. 

In  this  case  the  court  said  that  the  banlcrupt 
act  does  not  suspend  the  operation  of  the  Ohio 
act  regulating  the  mode  of  administering  as- 
signments for  the  l>enefit  of  creditors,  as  the 
statute  of  Ohio  is  not  an  insolvent  law  and  the 
assignment  will  be  regarded  as  though  the 
statute  of  Ohio  in  relation  to  assignments  for 
creditors  had  not  existed. 

An  assignee  In  bankruptcy  could  not  avoid 
an  assignment  for  creditors  made  more  than 
twelve  months  prior  to  banlcrupt  proceedings, 
under  bankrupt  act  1867,  f  35,  providing  that 
an  assignment  for  creditors  made  within  four 
months,  where  the  assignee  has  reasonable  cause 
to  believe  him  insolvent,  and  within  six  months 
if  made  to  prevent  the  property  coming  to  the 
hands  of  the  assignee  or  to  defeat  the  act,  are 
void.  Re  Arledge  (1873)  1  Nat.  Bankr.  Reg. 
644. 

And  an  assignment  made  more  than  three 
months  prior  to  involuntary  bankrupt  proceed- 
ings could  not'l>e  set  aside  by  the  assignee  in 
bankruptcy  under  bankrupt  act  1867,  amended 
by  act  of  Congress  June  22,  1874,  prohibiting 
transfers  within  three  months  of  bankrupt  pro- 
ceedings. Re  Kimball  (1877)  16  Nat.  Bankr. 
Beg.  188. 

In  this  case  It  was  said  that  as  to  the  six 
months'  clause  as  it  existed  prior  to  June  22, 
1874.  the  supreme  court  in  Mayer  v.  Hellman, 
(1875)  13  Nat.  Bankr.  Reg.  440,  91  U.  S.  496, 
23  L.  ed.  377,  held  that  a  voluntary  assignment 
by  an  Insolvent  debtor  more  than  six  months 
prior  to  filing  a  petition  was  valid  against  the 
claims'  of  an  assignee  in  bankruptcy.  The  same 
rule  applied  to  the  time  of  three  months. 

Where  an  assignee  for  creditors  took  posses- 
sion of  the  assets  before  bankrupt  proceedings, 
and  sold  and  distributed  the  same  to  the  credit- 
ors before  the  assignee  in  bankruptcy  brought 
suit  against  him,  he  was  not  liable  to  the  as- 
signee in  bankruptcy  for  the  value  of  the 
property.  Cragln  v.  Thompson  (1873)  2  Dill. 
513. 

And  a  Federal  marshal  seizing  property  under 
a  warrant  in  bankruptcy  was  not  protected  by 
the  fact  that  an  assignment  for  creditors  was 
made  more  than  two  months  prior  to  bankrupt 
proceedings,  imder  bankrupt  act  1867,  amended 
June  22,  1874,  rendering  void  assignmente 
made  in  contemplation  of  bankruptcy  within 
two  months  of  filing  proceedings.  Mathews  v. 
Stewart  (1880)  44  Mich.  209. 

In  Re  Cohn  (1870)  6  Nat.  Bankr.  Reg.  379, 
and  Re  Damon  (1879)  70  Me.  153,  it  was  said 
45  L.  R.  A. 


that  if  an  assignment  for  creditors  was  not  at- 
tacked within  six  months  thereafter  through 
bankrupt  proceedings  it  would  be  valid. 

4.  Where  the  aaiignment  toaa  attacked  in  time 
by  hankrupt'8  assignee. 

Under  the  bankrupt  act  of  1867,  and  the 
amendment  of  1874,  where  bankrupt  proceed- 
ings were  instituted  after  a  general  assignment 
for  creditors  was  made,  and  the  assignment  was 
attacked  in  time,  most  of  the  cases  held  that 
the  assignment  was  void  as  against  the  assignee 
in  bankruptcy.  There  is  some  conflict  of  au- 
thority on  this  question.  The  exceptional  cases 
were  on  the  ground  that  the  assignment  was 
made  in  good  faith  and  with  no  intent  to  defeat 
the  operation  of  the  bankrupt  law.  The  follow- 
ing cases  held  that  an  assignment  was  void  as 
against  an  assignee  In  bankruptcy,  and  that  he 
was  entitled  to  the  assets.  Burkholder  v. 
Stump  (1871)  8  Phila.  172,  4  Nat.  Bankr.  Reg. 
597  ;  Adams  v.  Hyams  (1881)  19  Blatchf.  487  ; 
Alexander  v.  Gait  (1881)  9  Fed.  Rep.  149; 
Hobson  V.  Markson  (1871)  IDill.  421 ;  Re  Moses 

(1880)  1  Fed.  Rep.  845;  Ostrander  v.  Meunch 

(1881)  12  B^ed.  Rep.  562. 

And  a  deed  of  assignment  made  March  2, 
1869,  was  held  void  at  the  suit  of  the  assignee 
In  bankruptcy  where  proceedings  for  involun- 
tary bankruptcy  were  filed  April  7,  1869,  and 
the  title  of  the  assignee  vested  as  of  the  day 
of  filing  the  petition  In  bankruptcy,  under  bank- 
rupt act,  S  14,  providing  that  the  assignment 
to  the  assignee  and  the  conveyance  to  him  of 
the  title  to  the  property  and  estate  of  the  bank- 
rupt relate  back  to  the  commencement  of  pro- 
ceedings in  bankruptcy.  Clark  v.  Marx  (1872) 
6  Ben.  275. 

And  an  assignment  for  creditors  was  held 
void  as  against  an  assignee  in  bankruptcy. 
Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.  (1876)  14 
Nat.  Bankr.  Reg.  311. 

This  was  on  the  ground  that  the  assignment 
was  contrary  to  the  policy  of  the  bankrupt  law. 
This  is  a  leading  case  on  this  question.  The 
opinion  reviewed  the  authorities  approving  the 
English  rule,  and  claimed  that  we  should  adopt 
the  same,  as  the  bankrupt  act  followed  the  word- 
ing of  English  decisions.  The  ground  was  also 
taken  that  as  Insolvent  laws  were  suspended  It 
would  be  absurd  to  allow  an  insolvent  to  defeat 
the  operation  of  the  bankrupt  act  by  selecting 
his  own  assignee  and  choosing  his  own  local 
court  to  administer  his  property  to  the  preju- 
dice of  foreign  creditors. 

And  assignments  for  creditors  were  held  void 
as  against  an  assignee  in  bankruptcy,  where  the 
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laws  appl]cal>le  to  like  cases,  and  that  this 
€ffeot  follows  the  enactment  of  such  bank- 
rupt law,  and  does  not  require  the  actual  in- 
stitution of  proceedings  in  bankruptcy  to 
produce  such  result."  But  the  Massachusetts 
«ase  goes  furcher  than  any  of  the  other  au- 
thorities. In  Re  Reynolds,  9  Nat.  Bankr. 
Eeg.  50,  by  Bradley,  Ch.  J.,  the  exclusive 
supremacy  of  the  bankruptcy  courts  is  an- 
nounced, whether  the  state  statute  is  in  the 
nature  of  an  Insolvency  or  a  bankruptcy  act. 
Black  on  Bankruptcy,  p.  128,  doserves: 
^'Several  cases  are  found  in  the  reports  of 
the  inferior  Federal  courts  wherein  it  is  held 
that,  although  an  insolvent  corporation  is 
in  the  bends  of  a  receiver  appointed  by  a 
state  couiit,  this  will  not  deprive  the  ns4:ion- 
al  courts  of  jurisdiction  in  proceedings 
against  the  corporation  under  the  bankru^S;- 
cy  law ;  for  it  is  said  eijoy  other  construction 


would  entirely  defeat  the  operation  oi  that 
law."  Some  of  the  cases  heretofore  noticed 
are  cited,  and  the  court  continues:  "Bat 
this  view  is  contradicted  by  a  considerable 
body  of  authorities." 

Of  relator's  citations:  The  case  of  Boeee 
V.  King,  108  U.  S.  379,  27  L.  ed.  760,  was 
where  an  aseagnment  was  made  under  the 
state  insolvency  law  of  New  Jersey,  entitled 
"An  Act  to  Secure  to  Creditors  an  Equal  and 
Just  Division  of  the  Estates  of  Debtors  Who 
Convey  to  Assignees  for  the  Benefit  of  Cred- 
itors." The  act  provided,  among  other 
things,  that  every  conveyance  or  assignment 
by  a  debtor  of  his  estate,  real  or  personal  or 
both,  in  trust,  to  an  assignee  for  the  benefit 
of  creditors,  shall  be  made  for  their  equal 
benefit,  in  proportion  to  their  several  de- 
mands to  the  net  amount  that  shall  come 
to  the  hands  of  the  assignee  for  distribution ; 


assfgnment  was  made  with  the  Intent  to  pre- 
vent the  property  from  being  distributed  under 
the  bankrupt  act.  Re  Temple  (1876)  17  Nat. 
Bankr.  Reg.  .345,  4  Sawy.  02. 

And  BO  where  It  was  held  that  as  the  result 
was  to  prevent  the  property  from  being  distrib- 
uted under  the  bankrupt  act,  the  assignment 
was  held  to  have  been  made  with  that  view, 
and  was  void  as  against  the  assignee  in  bank- 
ruptcy. Macdonald  v.  Moore  (1876)  15  Nat. 
Bankr.  Reg.  26,  1  Abb.  N.  C.  53;  Harding  v. 
Crosby  (1879)  17  Blatchf.  848;  Re  Cohn 
(1870)  6  Nat.  Bankr.  Reg.  879. 

And  an  aaslgnment  for  creditors  was  held 
void  as  against  the  assignee  in  bankruptcy  on 
the  ground  that  the  assignment  deprived  the 
creditors  of  the  selection  of  the  assignee,  and  of 
the    aid    of    the    Federal    court.      Re  Walker 

(1877)  18  Nat.  Bankr.  Reg.  56. 

And  where  an  assignment  was  held  to  have 
been  made  with  intent  to  defeat  the  bankrupt 
law.  It  was  void  as  against  the  assignee  In  bank- 
ruptcy. Linder  v.  Lewis  (1879)  4  Fed.  Rep. 
818;  Jackson  v.  McCulloch  (1871)  1  Woods, 
4S3,  13  Nat.  Bankr.  Reg.  283;  Re  Beisenthal 

(1878)  10  Ben.  42,  18  Nat.  Bankr.  Reg.  120, 
(1877)  14  Blatchf.  146,  15  Nat.  Bankr.  Reg. 
228. 

Some  cases  avoided  the  assignment  as 
against  the  assignee  for  creditors  on  the  ground 
that  such  conveyances  were  attempts  to  defeat 
the  bankrupt  act,  and  were  also  a  fraud  upon 
the  bankrupt  law.  As  Stubbs  (1870)  4  Nat. 
Bankr.  Reg.  376. 

So,  an  assignment  by  a  creditor,  made  within 
six  mozNhs  of  bankrupt  proceedings,  was  void 
as  against  an  assignee  in  bankruptcy,  as  the 
bankrupt  must  have  contemplated  the  results 
of  his  acts,  which  were  a  fraud  upon  the  law. 
Be  Cohn  (1870)  6  Nat.  Bankr.  Reg.  379. 

And  where  an  assignment  for  creditors,  made 
within  six  months  of  bankrupt  proceedings,  was 
attacked  by  an  assignee  in  bankruptcy  in  time. 
It  was  held  void,  as  contemplating  a  distribu- 
tion of  his  property  otherwise  than  as  provided 
by  the  bankrupt  law,  and  as  an  attempt  to  de- 
feat its  operation  and  evade  its  provisions,  and 
was  a  fraud  upon  the  bankrupt  law.  Barnewall 
V.  Jones  (1876)  14  Nat.  Bankr.  Reg.  278. 

A  deed  of  assignment  to  pay  certain  debts 
preferentially,  made  within  four  months  prior 
to  voluntary  proceedings  in  bankruptcy,  the 
amount  assigned  being  insufficient  to  pay  all 
debts  in  full,  was  prima  facie  void  as  against 
an  assignee  in  bankruptcy  as  an  apparent  at- 
tempt to  defeat  the  bankrupt  law,  and  was  held 
to  have  been  made  In  fraud  of  the  bankrupt 
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act.  Stobaugh  v.  Mills  (1873)  8  Nat.  Bankr. 
Reg.  861. 

An  assignment  for  creditors  was  held  void 
as  against  an  assignee  for  creditors  as  a  fraud 
upon  the  bankrupt  act.  Re  Meyer  (1869)  2 
Nat.  Bankr.  Keg.  422. 

In  this  case  the  bankrupt  was  insolvent  when 
he  made  the  assignment,  and  the  assignee  then 
had  reasonable  cause  to  believe  him  to  be  in- 
solvent, and  that  he  was  contemplating  going 
into  bankruptcy,  and  that  a  fraud  on  the  bank- 
rupt act  was  intended.  It  was  also  held  that 
an  assignment  not  made  In  the  luual  and  ordi- 
nary course  of  business  was  prima  facie  fraudu- 
lent under  the  bankrupt  act,  |  35. 

An  assignment  for  creditors  was  held  void  as 
against  an  assignee  in  bankruptcy  on  the 
ground  that  it  was  a  fraud  on  the  bankrupt 
law,  defeating  its  operation,  because  providing 
for  a  dliferent  administration.  Piatt  v.  Pres- 
ton (1S79)  19  Nat.  Bankr.  Reg.  241. 

In  Re  Randall  (1869)  Deady,  657,  it  was  said 
that  an  assignment  for  creditors  would  be  pre- 
sumed to  have  been  made  with  the  Intention  of 
defeating  the  bankrupt  act  of  1867. 

An  assignment  for  creditors  was  held  void 
in  a  suit  by  an  assignee  in  bankruptcy  against 
the  assignee  for  creditors.  Waring  v.  Buchan- 
an (1879)  19  Nat.  Bankr.  Reg.  502. 

In  this  case  the  court  said  that  "the  general 
assignment  was  clearly  void  as  against  the  as- 
signee in  bankruptcy  under  the  well-settled  rule 
of  construction  of  the  bankrupt  law  as  applied 
in  this  court.*' 

And  an  assignment  was  held  void  at  the  suit 
of  the  assignee  in  bankruptcy  on  the  ground 
that  the  assignee  for  creditors  knew  the  as- 
signor to  be  insolvent  at  the  time  the  assign- 
ment was  made.  Wald  v.  Wehl  (1880)  6  Fed. 
Rep.  163,  18  Blatchf.  405. 

In  this  case  it  was  said  that  the  assignment 
was  not  avoided  for  fraud,  but  because  con- 
trai'y  to  the  statute. 

In  Re  Kurth  (1878)  17  Nat.  Bankr.  Reg.  573, 
an  assignee  for  creditors  was  compelled  to  pay 
to  the  assignee  in  bankruptcy  the  proceeds  of 
property  In  his  hands. 

In  Re  Frlsbee  (1877)  14  Blatchf.  185,  it  was 
said  that  a  general  assignment  without  prefer- 
ence could  be  avoided  by  the  assignee  in  bank- 
ruptcy within  the  time  limited  by  statute. 

In  Re  Skoll  (1877)  16  Nat.  Bankr.  Reg.  175, 
it  was  said  that  an  assignment  for  creditors 
was  voidable,  and  that  creditors  could  by  bank- 
ruptcy proceedings  set  it  aside. 

While  the  weight  of  authority  was  that  an 
assignee  In  bankruptcy  might  avoid  a  deed  of 
assignment  if  attacked  In  time,  there  were  some 
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and  all  preferences  of  one  creditor  over  an- 
other, or  whereby  one  sh&ll  be  first  paid  or 
have  a  greater  proportion  in  respect  to  his 
claim  than  another,  shall  be  deemed  fraudu- 
lent and  void.  The  assignees  under  such  as- 
signment converted  the  assets  of  the  assignor 
into  money  and  deposited  it  for  oonvenience 
of  diatribution  in  a  bank  in  New  \ork  city. 
No  proceedings  in  bankruptcy  were  ever  tak- 
en against  the  assignor.  Creditors  in  New 
York  of  the  assignor  procured  judgment  in 
the  supreme  oourt  of  thut  state,  and  endeav- 
ored to  secure  eatiftfaotion  thereof  from  the 
fund  deposited  by  the  assignees  in  the  bank. 
The  supreme  court  of  New  York  held  that 
the  assignment  in  New  Jersey  was  void  be- 
cause of  the  operation  of  the  general  bank- 
ruptcy law,  but  on  writ  of  error  to  the  Su- 
preme Court  of  the  United  States  from  the 
court  of  appeals  it  was  said:  "The  supreme 


oourt  of  New  York  ruled  that  the  fffcstute  of 
New  Jersey  was^  in  its  nature  and  efifect»  a 
bankrupt  law;  and  the  power  conferred  up- 
on Congress  to  establisxi  a  uniform  system 
of  bankruptcy,  having  been  exercised  by  the 
passage  of  the  act  of  1867,  the  latter  act  whol- 
ly suspended  the  operation  of  the  local  stat- 
ute as  to  all  cases  within  its  purview.  Con- 
sequently, it  was  held  the  assignment  was 
not*  valid  for  any  purpose.  The  court  of  ap- 
peals, recognizing  the  paramount  nature  of 
the  bankrupt  act  of  Congress,  and  assuming 
that  the  14th  section  of  the  New  Jersey  stat- 
ute, relating  to  the  effect  upon  the  claims  of 
creditors  who  exhibit  their  demands  for  a 
dividend,  was  inconsistent  with  that  act, 
and  therefore  inoperative,  adjudged  that 
other  portions  of  the  local  statute  providing 
for  the  equal  distribution  of  the  debtor's 
property  among  his  creditors,  and  regulat- 


•cases,  one  ol  them  a  Federal  case,  which  re- 
fused to  adopt  this  doctrine  unless  the  assign- 
ment was  shown  to  be  either  fraudulent  or  pref- 
erential, or  made  to  defeat  the  purpose  of  the 
bankrupt  law. 

So,  in  Sedgwick  v.  Place  (1868)  1  Nat.  Bankr. 
Reg.  673  (1860)  3  Ben.  360,  3  Nat.  Bankr.  Reg. 
130.  it  was  held  that  a  general  assignment  by 
Insolvent  debtors  under  the  New  York  state  law, 
not  fraudulent  as  to  creditors  or  as  to  the  bank- 
rupt act,  was  valid,  and  the  property  would  not 
t>e  tnrned  over  to  the  assignee  in  bankruptcy. 
In  this  case  there  was  no  proof  of  any  inten- 
tion to  defraud  creditors,  or  to  prevent  the 
property  of  the  debtor  from  coming  to  the  as- 
signee in  bankruptcy. 

This  case  was  approved  and  followed  in  Haas 
V.  O'Brien  (1876)  66  N.  Y.  507,  holding  that  a 
general  assignment  for  creditors,  made  by  an  in- 
solvent debtor  in  good  faitli  without  intent  to 
evade  the  bankrupt  act,  was  not  void  ■  alUiougb 
proceedings  were  brought  by  the  assignee  in 
bankruptcy  to  set  it  aside,  and  the  assignment 
was  made  within  six  months  prior  to  the  com- 
mencement of  bankrupt  proceedings.  The  court 
said  that  the  bankrupt  act  was  aimed  at  fraud 
and  to  prevent  preferences,  and  that  when 
neither  existed  it  could  not  be  claimed  that  an 
equitable  distribution  of  the  insolvent's  estate 
was  in  violation  of  law. 

In  this  case  it  was  said :  ''Although  some  of 
these  cases  appear  to  sanction  the  doctrine 
that  the  bankrupt  act  absorbs  and  swallows  up 
all  other  proceedings  in  the  state  courts,  there 
are  the  strongest  reasons  for  holding  that  the 
act  was  not  intended  to  interfere  with  the  debt- 
or, where,  with  an  honest  purpose  and  entire 
good  faith,  he  sought  to  apply  his  property  for 
the  benefit  of  his  creditors,  precisely  in  the 
same  manner  as  was  intended,  and  as  would 
have  been  done  by  proceedings  under  the  bank- 
rupt act,  and  probably  at  less  expense  and  far 
more  to  the  advantage  of  the  creditors.  The  act 
was  aimed  at  fraud  and  to  prevent  preferences , 
and  where  neither  of  these  are  apparent,  there 
is  no  ground  for  claiming  that  an  equitable  dis- 
tribution of  the  insolvent's  estate  is  in  violation 
of  the  law." 

In  this  case  the  cases  of  Foster  v.  Hackley 
<1860)  2  Nat.  Bankr.  Beg.  406;  Re  Smitb 
<1809)  3  Nat.  Bankr.  Reg.  B77;Re  Goldschmidt 
(1860)  3  Ben.  870,  3  Nat.  Bankr.  Reg.  164; 
Sptcer  V.  Ward  (1860)  3  Nat.  Bankr. 
Beg.  G12;  Re  Randall  (1860)  3  Nat. 
Bankr.  Reg.  18;  Re  Pierce  (1860)  3 
Nat.  Bankr.  Reg.  258:  Re  Wells  (1867) 
1  Nat.  Bankr.  Reg.  171;  Re  Burt  (1870) 
1  Dill.  430;  and  Hardy  v.  Bininger  (1870)  4 
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Nat.  Bankr.  Reg.  262, — were  distinguished,  on 
the  ground  that  it  did  not  appear  in  any  of 
these  cases  that  the  assignments  were  made  in 
good  faitb  and  with  no  design  to  evade  the 
bankrupt  act. 

An  assignee  in  bankruptcy  was  refused  leave 
by  the  state  court  to  sue  a  receiver  under  a  vol- 
untary assignment  appointed  by  such  court.  Re 
Piatt  (1877)  0  Jones  &  S.  513,  52  How.  Pr.  468. 

In  this  case  the  court  said  that  assignments 
like  this  had  been  held  by  the  highest  court  of 
the  state  to  be  valid  under  the  bankrupt  act, 
while  the  Federal  courts  had  reached  a  different 
conclusion.  The  court  further  said  that  leave 
would  not  be  granted  to  have  an  officer  of  that 
court  sued  in  a  tribunal  which  administered  law 
differently,  and  whose  Jurisdiction  was  invoked 
to  nullify  its  conclusions  until  the  conflict  was 
determined  by  the  Supreme  Court  of  the  United 
States. 

6.  Elteot  on  intervening  judgments  and  emeou- 

tions. 

Where  an  assignment  was  avoided  by  an  as- 
signee in  bankruptcy  an  intervening  execution 
did  not  thereby  obtain  priority.  Linder  v. 
Lewis  (1870)  4  Fed.  Rep.  318;  Re  Walker 
(1877)  18  Nat.  Bankr.  Reg.  56;  Waring  v. 
V.  Buchanan  (1870)  10  Nat.  Bankr.  Reg.  502. 

In  Reed  v.  Mclntyre  (1878)  08  U.  S.  507,  25 
L.  ed.  171,  where  an  assignee  for  creditors  sur- 
rendered the  property  to  an  assignee  in  bank- 
ruptcy, it  was  held  that  an  intervening  execu- 
tion creditor  could  not  claim  priority  although 
the  adjudication  In  bankruptcy  was  on  the 
ground  that  the  assignment  was  made  to  hinder, 
delay,  or  defraud  creditors,  as  the  assignment 
was  not  invalid  except  as  against  bankrupt  pro- 
ceedings. 

A  Judgment  rendered  after  a  deed  of  assign- 
ment for  creditors  was  made  did  not  affect  the 
title  to  the  property,  although  the  debtor  was 
afterwards  adjudged  a  bankrupt,  where  no  pro- 
ceedings were  taken  to  set  aside  the  assignment. 
Belden  v.  Smith  (1878)  16  Nat.  Bankr.  Reg. 
302. 

The  court  said  that  If  the  assignment  was 
set  aside  by  the  Federal  court  the  Judgment 
would  not  become  a  Hen. 

m  Re  Belseuthal  (1877)  14  Blatchf.  14G,  15 
Nat.  Bankr.  Reg.  228.  where  the  United  States 
circuit  court  held  that  an  assignment  was 
void  as  against  the  assignee  In  bankruptcy  as 
contrary  to  the  bankrupt  law,  It  also  held  that 
an  Intervening  execution  was  not  entitled  to 
priority.  Following  Johnson  v.  Rogers  (1876) 
15  Nat.  Bankr.  Reg.  1,  which  said  that  "If  the 
assignment  had  been  void,  only  because  contrai*y 
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ing  the  general  conduct  of  the  assignee,  were 
not  inconaistent  with,  nor  were  they  neces- 
sarily suspended  by,  the  act  of  1867 ;  further, 
that  the  New  Jersey  statute  did  not  create 
the  right  to  make  voluntary  assignments  for 
the  equal  benefit  of  creditors,  but  was  only 
restrictive  of  a  previously  existing  right, 
and  imposed,  for  the  benefit  of  creditors, 
salutary  safeguards  around  its  exercise. 
Consequently,  had  the  whole  of  the  New  Jer- 
sey statute  been  superseded,  the  right  of  a 
debtor  to  make  a  voluntary  assignment 
would  still  have  existed.  The  assignment,  as 
a  transfer  of  the  debtor's  property,  was 
therefore  upheld  as  in  harmony  with  the 
general  object  and.  purposes  of  the  bankrupt 
aict,  unassailable  by  reason  merely  of  the  fact 
that  some  of  the  provisions  of  the  local  stat- 
ute may  have  been  suspended  by  the  act  of 
18o7."  "We  are  of  opinion  that,  except  as 
against    proceedi'ngs    instituted   under    the 


bankrupt  act  for  the  purpose  of  securing  the 
administration  of  the  property  in  the  bank- 
ruptcy court,  the  assignment,  having  been 
made  without  intent  to  hinder,  delay,  or  de- 
fraud creditors,  was  valid,  for  at  least  the 
purpose  of  securing  an  equal  distribution  of 
the  estate  among  all  the  creditors  of  Locke, 
in  proportion  to  their  several  demands."  The 
following  authorities  also  seem  to  be  analo- 
gous :  Watson  v.  Citizens' Sav.  Bank,  2  Hughes^ 
200;  Re  National  L.  Ins.  Co.  0  Biss.  35; 
Smith  V.  Buclianan,  8  Blatclif.  153;  Watson 
V.  Citizens*  8av.  Bank,  5  S.  C.  N,  S.  159; 
Eyster  v.  Caff,  91  U.  S.  621,  23  L.  ed.  403; 
Buchanan  v.  Smith,  18  Wall.  277,  21  L.  ed. 
280;  Collier,  Bankruptcy,  pp.  19,  20;  Reed 
V.  Taylor,  32  Iowa,  209,  7  Am.  Rep.  180. 

2.  The  test  of  insolvency  under  the  Feder- 
al bankruptcy  law  of  1898  is  thus  stateil: 
"A  person  shall  be  deemed  insolvent,  within 
the  provisions  of  this  act,  whenever  the  ag- 


to  the  provisions  of  the  bankrupt  act,  and  the 
assignee  In  bankruptcy  had  obtained  a  decree 
setting  it  aside  upon  this  ground,  the  Judgments 
of  the  several  creditors  would  not  have  been 
Hens  upon  the  real  estate ;"  and  following 
Everett  v.  Stone  (1844)  3  Story,  446,  which 
was  a  case  under  the  bankrupt  act  of  1842. 

The  Belsenthal  Case  refused  to  follow  Mac- 
donald  v.  Moore  (1876)  15  Nat.  Bankr.  Reg. 
26,  1  Abb.  N.  C.  53,  and  McLean  v.  Meline 
(1843)  8  McLean,  190.  The  latter  case  was  a 
decision  under  the  bankrupt  act  of  1842. 

In  Re  Belsenthal  (1878)  10  Ben.  42,  18  Nat. 
Bankr.  Reg.  120,  where  the  sheriff  had  subse- 
quently obtained  a  Judgment  in  the  state  court 
that  this  assignment  was  fraudulent,  the  Fed- 
eral court  then  held  that  the  sheriff  was  entitled 
to  the  proceeds  as  against  the  assignee  In  bank- 
ruptcy, as  the  Judgment  operated  as  an  estoppel 
and  the  assignee  in  bankruptcy  was  a  privy  in 
title. 

In  Hunker  v.  Blng  (1881)  0  Fed.  Rep.  277,  it 
was  said  that  if  the  assignment  "had  been  a 
valid  assignment  under  the  state  law,  these  exe- 
cutions would  not  have  attached,  and  upon  the 
decree  in  this  action  setting  aside  the  voluntary 
assignment,  the  benefits  of  the  decree,  it  ib 
settled,  would  have  inured  only  to  the  assltirnec 
in  bankruptcy,  and  the  execution  creditors 
would  have  remained  without  Hen  or  preference 
as  before." 

In  Re  Croughwell  (1878)  9  Ben.  360,  where 
a  voluntary  assignment  was  made  December  20, 
1877.  and  an  execution  levied  January  5,  1878, 
and  a  petition  in  bankruptcy  filed  against  the 
debtor  January  9,  and  the  assignee  In  bank- 
ruptcy obtained  possession  of  the  property,  the 
court  refused  the  application  of  the  sheriff  to 
subject  the  property  to  the  execution,  who 
claimed  that  the  assignment  was  void  for  fail- 
ure to  file  an  inventory  in  time,  and  the  court 
held  that  the  assignee  would  be  allowed  an  op- 
portunity to  avoid  the  assignment  and  recover 
the  property  on  any  ground  which  might  exist. 

But  in  Dolson  v.  Kerr  (1877)  52  How.  Pr. 
481,  It  was  held  that  an  assignee  for  creditors 
could  not  recover  property  sold  under  an  inter- 
vening execution  where  the  debtor  was  subse- 
quently adjudged  a  bankrupt.  In  this  case  the 
assignee  for  creditors  had  by  an  instrument  in 
writing  surrendered  his  rights  to  the  assignee 
in  bankruptcy,  and  the  court  held  that  he 
could  not  recover  for  himself  or  for  the  benefit 
of  the  assignee  In  bankruptcy,  saying :  "You 
can't  recover  for  the  benefit  of  the  assignee  in 
bankruptcy,  simply  and  only  because  the  gener- 
al assignee  in  bankruptcy  does  not  take  priority 
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over  the  Judgment  and  execution  creditor/' 
This  statement  is  contrary  to  the  weight  of  au- 
thority on  this  question. 

In  Macdonald  v.  Moore  (1876)  15  Nat.  Bankr. 
Reg.  26,  1  Abb.  N.  C.  53,  it  was  held  that  an 
intervening  execution  was  a  lien  superior  to  the 
claim  of  an  assignee  In  bankruptcy  where  the 
assignment  was  avoided  at  the  suit  of  an  as- 
signee In  bankruptcy.  But  a  note  to  this  case 
in  the  Federal  Cases,  No.  8763,  says  that  on 
this  point  the  case  was  reversed  by  the  circuit 
court  July  1,  1878. 

The  authority  of  this  case  was  denied  In  Re 
Steele  (1877)  7  Biss.  504,  16  Nat  Bankr.  Reg. 
105. 

6.  Allowances  to  assignee  for  creditors,  where 
the  astiffument  was  avoided. 

In  regard  to  the  expenses  and  allowances  due 
an  assignee  for  creditors  where  the  assignment 
was  set  aside  at  the  instance  of  an  assignee  in 
bankruptcy,  the  courts  differed  as  to  whether 
any  allowance  should  be  made  to  the  assignee  for 
creditors,  and  If  so  what  should  be  allowed.  It 
seems  that  the  weight  of  authority  was  that 
compensation  for  the  assignee's  services  in  acts 
contrary  to  the  bankrupt  act,  and  compensation, 
for  his  attorney's  fees,  should  not  be  allowed, 
but  that  he  was  entitled  to  compensation  for 
such  acts  as  were  for  the  Interest  of  the  credit- 
ors In  preservation  of  the  property. 

Where  a  Federal  court  set  aside  a  deed  of  as- 
signment for  creditors  made  within  six  months 
before  proceedings  in  bankruptcy,  It  was  held 
that  an  allowance  of  the  expenses  and  charges 
of  the  assignee  for  creditors  should  not  be  made 
where  it  could  not  be  guarded  so  as  to  prevent 
duplicate  charges,  and  no  allowance  should  be 
made  to  include  any  reservation  for  the  expense 
of  a  future  settlement  in  the  state  court.  Burk- 
holder  v.  Stump  (1871)  8  Phila.  172,  4  Nat. 
Bankr.  Reg.  597. 

This  case  was  approved  in  Piatt  v.  Archer 
(1876)  13  Blatchf.  .851,  wliere  the  question  was 
as  to  a  receiver's  fees  as  against  an  assignee 
in  bankruptcy. 

And  compensation  for  services  of  an  assignee 
for  creditors  was  refused  where  an  assignment 
was  avoided.  Re  Stubbs  (1870)  4  Nat.  Bankr. 
Reg.  376 ;  Re  Kurth  (1878)  17  Nat.  Bankr.  Keg. 
573. 

And  an  allowance  for  attorney's  fees  was  re- 
fused. Re  CoUn  (1872)  6  Nat  Bankr.  Reg. 
379. 

An  assignee  for  creditors  should  be  alIowe<S 
for  disbursements  made  legitimately  for  collec- 
tions, as  this  was  beneficial  to  the  estate.    But 
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gregate  of  his  property,  exclusiTe  of  any 
property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed  with  in'tent  to 
defraud^  hinder,  of  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in 
amount  to  pay  his  debts."  It  will  thus  be 
seen  tha^t  the  allegations  of  the  complaint  in 
the  suiit  for  the  receiver  in  the  case  at  bar 
would  not  conclusively  make  a  case  under 
the  Federal  bankruptcy  law.  It  is  true  that 
the  fact  of  a  fraudulent  preference  would  be 
a  single  act  of  bankrup^y  under  that  law. 
The  statutes  of  this  state  (Code  Proc.  §  326, 
subd.  5 ;  2  Ballinger's  Anno.  Codes  &  Stat.  § 
5456;  2  HilPs  Code,  §  326)  expressly  author- 
ize the  court  to  appoint  receivers  of  corpora- 
tions which  are  insolvent  or  are  in  imminent 
danger  of  insolvency;  and  this  court'  has 
uniformly  affirmed  tlie  doctrine  that  the  as- 
sets  of  such  a  corporation  are  always  a  trust 
fund  to  be  administered  in   equity   for   the 


benefit  of  the  creditors  ratably  and  equally. 
Thompson  v.  Huron  Lumber  Co.  4  Wa»h. 
000;  Conovvr  v.  Hull,  10  Wash.  673;  Biddle 
Purchasing  Co.  v.  Port  Tovmsend  Steel  Wire- 
d  Xail  Co.  16  Wash.  681.  It  would  seem 
that  a  corporation  created  under  the  laws  of 
this  state  should  be  subject  to  the  chancery 
jurisdiction  of  the  couiits,  and  that  credit- 
ors of  such  corporation  should  have  their 
ordinary  remedies  under  existing  state  laws 
until  such  corporation  is  adjudged  a  -bank- 
rupt under  the  law  of  Congress  and  by  the 
proper  tribunal.  Unquestionably,  upon  such 
adjudication  the  power  of  the  state  court  to 
further  proceed  ceases. 

A 

The  writ  Kill  issue  directing  the  Superior 
Court  to  proceed  with  the  cause  in  conso- 
nance with  this  opinion. 

Gordon,  Ch.  J.^  and  Anders,  Dnnbar». 

and  Fnllerton,  JJ.^  concur. 


the  claims  for  personal  services  and  for  attor- 
ney's fees  should  bo  disallowed  in  his  settle- 
ment with  the  assignee  In  bankruptcy.  Re 
Lalns  (1877)  16  Nat.  Bankr.  Reg.  168. 

The  court  held  that  these  claims  could  only 
be  allowed  as  other  claims  against  the  bank- 
rupt's estate,  and  be  proved  against  it. 

In  Clark  v.  Marx  (1872)  6  Ben.  275,  where  an 
assignment  was  set  aside,  it  was  said  that  the 
assignee  should  not  be  allowed  for  any  disburse- 
ments or  expenses  which  he  made  or  Incurred 
by  virtue  of  such  transfer  or  to  maintain  his 
title  or  possession  thereunder ;  but  that,  so  far 
as  he  acted  with  the  permission  of  the  court 
given  In  its  orders  in  making  sales  of  the  prop- 
erty, be  ought  to  be  allowed  such  expenses  as 
were  necessary. 

In  Hunker  v.  BIng  (1881)  9  Fed.  Rep.  277. 
where  the  assignment  for  creditors  was  avoided 
by  the  assignee  in  bankruptcy  as  void  under 
the  state  law  for  failure  of  the  assignee  to  file 
an  inventory  within  thirty  days,  it  was  held 
that  the  assignee  was  not  entitled  to  any  com- 
pensation as  "assignee."  But  for  acts  per- 
formed in  the  way  of  services  and  disburse- 
ments, which,  considered  independent  of  the  as- 
signment Itself,  were  lawfully  rendered  and 
were  beneficial  to  the  general  body  of  creditors 
or  necessary  to  the  care  of  the  property,  or  its 
conversion  into  money,  allowance  should  be 
made,  and  the  sum  of  $500  for  attorney's  fees 
was  allowed  covering  charges  tor  collection 
suits,  for  advice  concerning  disputed  claims,  and 
for  negotiations  concerning  litigations  benefi- 
cial to  the  creditors. 

This  case  cites  Uavemeyer  v.  Loeb,  MS.  Dec. 
11,  1877. 

In  Jones  v.  Kinney  (1871)  5  Ben.  259,  where 
an  assignment  was  set  aside,  the  assignee  was 
allowed  for  disbursements  to  lawful  creditors 
before  bankrupt  proceedings.  But  as  to  dis- 
bursements and  other  expenses  the  question  was 
reserved  until  the  master  should  make  a  report, 
and  that  evidence  could  be  given  by  either  side. 

In  Wald  V.  Wehl  (1881)  6  Fed.  Rep.  163, 
where  the  assignment  was  avoided  only  under 
the  bankrupt  statute,  the  assignee  was  allowed 
on  accounting  for  all  proper  services  and  ex- 
penses under  the  assignment  prior  to  the  bring- 
ing of  this  suit  to  avoid  the  same. 

But  in  the  following  cases,  where  the  assign- 
ment was  set  aside  at  the  instance  of  an  assign- 
ee in  bankruptcy,  the  assignee  for  creditors 
was  allowed  his  expenses  for  making  a  sale. 
Re  Cohn  (1872)  6  Nat.  Bankr.  Reg.  379;  Sto- 
baugh  V.  Mills  (1873i  8  Nat.  Bankr.  Reg.  361. 

And  he  was  allowed  his  expense  of  admlnis- 
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terfng  the  estate  while  in  his  hands.     Re  Kurth 
(1878)  17  Nat.  Bankr.  Reg.  573. 

And    he  was   allowed    compensation   for   his: 
services  in  such  a  case.  Catlin  v.  Foster  (1879) 
3  Nat.  Bankr.  Reg.  540. 

And  in  such  a  case  was  allowed  for  his  serv- 
ices   and    counsel    fees.     Macdonald    v.    Moore - 
(1876)  8  Ben.  579,  15  Nat.  Bankr.  Reg.  26. 

In  Re  Cohn  (1872)  6  Nat.  Bankr.  Reg.  379. 
the  court  referred  to  Catlin  v.  Foster,  3  Nat. 
Bankr.  Reg.  540,  Re  Stubbs  (1870)  4  Nat. 
Bankr.  Reg.  376,  and  Bnrkholder  v.  Stump- 
(1871)  4  Nat.  Bankr.  Reg.  597,  and  said  that 
the  decisions  on  this  point  were  variant ;  and. 
further  sa'd  :  "In  some  of  the  Judicial  districts 
of  the  ITnlted  States  the  allowance  is  refused 
wholly,  and  occasional  precedents  of  contrary 
directions  here  will  not  be  followed,  if  to  fol- 
low them  would  result  in  any  injustice  to  credit- 


ors.' 


c.  Cases  under  bankrupt  act  of  1898. 


In  cases  arising  under  the  bankrupt  act  of 
1898  it  is  uniformly  held  that  an  assignment 
for  creditors  will  be  avoided  by  bankrupt  pro- 
ceedings where  it  is  attacked  in  time,  and  the 
Federal  court  will  take  care  of  the  assets  and 
administer  them  In  that  court.  The  Federal 
act  of  1808,  providing  that  an  assignment  for 
creditors  is  an  act  of  bankruptcy,  is  held  to  de- 
nounce such  assignments  as  contrary  to  the  Fed- 
eral act. 

Snch  an  assignment  constitutes  an  act  of 
bankruptcy  under  this  statute,  even  if  the  debtor 
Is  not  in  fact  insolvent.  His  insolvency  cannot 
be  denied  for  the  purpose  of  preventing  bank- 
ruptcy proceedings,  but  Is  for  that  purpose  con- 
clusively established  by  making  the  assignment.' 
West  Co.  v.  Lea  (1899)  174  U.  S.  590,  George 
M.  West  Co.  V.  Lea  Bros.  43  L.  ed.  1098. 

An  assignment  for  creditors  is  void  as  against 
bankrupt  proceedings  if  attacked  in  time,  and 
the  assignee  is  accountable  to  the  trustee  in. 
bankruptcy.  Davis  v.  Bohle  (1899)  92  Fed. 
Rep.  325,  Affirming  Re  Slevers  (1899)  91  Fed. 
Rep.  360:  Caruthers  v.  Ciytls  (1899)  1  Nat. 
Bankr.  News,  41. 

Under  bankrupt  act  of  1898  the  bankrupt 
court  may,  on  summary  petition,  compel  an  as- 
signee for  creditors  to  surrender  the  property 
to  a  receiver  appointed  by  the  bankrupt  court. 
Re  Smith  (1899)  92  Fed.  Rep.  135. 

And  the  Federal  court  will  enjoin  an  assignee 
for  creditors  from  using  the  assets,  where  the 
assignment  is  within  four  months  prior  to  the 
petition  In  bankruptcy.  Re  Gutwllllg  (1899) 
92  Fed.  Rep.  337.     In  this  case  it  is  held  to  be 
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'in  fraud  of  creditors  and  in  fraud  of  the  bank- 
rupt act. 

An  Injunction  will  be  granted  In  involuntary 
bankrupt  proceedings,  requiring  an  assignee  for 
creditors  of  a  corporation,  under  a  deed  of  July 
13,  1898,  to  hold  the  assets  subject  to  the  order 
•of  the  Federal  court.  Leidigh  Carriage  Co.  v. 
Stengel  (1899)  1  Nat  Bankr.  News,  387. 

Where  an  assignment  for  creditors  was  made 
December  1,  1898,  and  on  December  8  a  peti- 
tion in  involuntary  bankruptcy  was  filed,  the 
Federal  court  appointed  a  receiver  to  take 
possession  of  the  assets.  Rautman  v.  Hopkins 
(1899)  1  Nat.  Bankr.  News,  41. 

And  a  receiver  to  take  charge  of  the  assets 
will  be  appointed  by  the  Federal  court,  where 
a  corporation  made  an  assignment  and  its 
•creditors  filed  a  petition  in  bankruptcy.  Re 
.John  A.  Etheridge  Furniture  Co.  (1899)  92  Fed. 
Rep.  829. 

Where  an  assignment  was  made  December  12, 
1898,  by  a  corporation,  and  a  receiver  appointed, 
and  the  same  day  involuntary  proceedings  In 
bankruptcy  begun,  the  Federal  court  enjoined 
.further  proceedings  in  the  state  court.  Lea  v. 
George  M.  West  Co.  (1899)  91  Fed.  Rep.  237, 
Affirmed  West  Co.  v.  Lea,  174  U.  8.  590,  George 
M.  West  Co.  T.  Lea  Bros.  43  L.  ed.  1098. 

In  Re  Ogles  (1899)  93  Fed.  Rep.  426,  It  was 
said  that  it  is  proper  to  compel  a  transfer  of  as- 
sets to  the  assignee  In  bankruptcy,  where  an  as- 
signment has  been  made  under  the  insolvent 
laws  of  the  state. 

In  Re  Buntrock  Clothing  Co.  (1899)  92  Fed. 
Rep.  886,  it  was  said  that  an  assignment  for 
•creditors  Is  void  when  attacked  by  bankrupt 
proceedings. 

The  bankrupt  act  of  1898  superseded  the  state 
Insolvent  laws,  and  the  priorities  for  labor 
•claims  are  to  be  adjusted  by  the  bankrupt  law, 
and  not  by  III.  Rev.  Stat.  1898,  p.  172,  chap.  10, 
I  0,  providing  priority  for  wages  earned  within 
three  months  next  preceding  an  assignment  for 
creditors.  He  Rouse,  H.  dc  Co.  (1899)  91  Fed. 
Bep.  96,  83  C.  C.  A.  356.  But  see  Re  Wright 
(1899)  1  Nat.  Bankr.  News,  428. 

But  In  Re  Romanow  (1899)  92  Fed.  Rep.  510, 
4t  was  held  that,  although  an  assignment  for 
creditirra  is  an  act  of  bankruptcy,  and  is  avoided 
by  the  adjudication,  yet  it  is  not  a  void  instru- 
ment, but  a  voidable  one,  and  until  the  adjudi- 
cation it  is  valid ;  and  the  creditors  who  assent 
to  the  assignment  are  bound  by  their  assent, 
and  cannot  file  a  petition  in  involuntary  bank- 
ruptcy against  the  debtor. 

And  an  assignment  made  within  thirty  days 
of  the  approval  of  the  bankrupt  act  of  1898 
is  not  void,  as  no  bankrupt  proceedings  can  be 
taken  within  one  month.  Devlin  v.  Ilelllwell 
(1809)  1  Nat.  Bankr.  News,  41.  In  this  case  it 
was  said  that  the  bankrupt  act  of  1898  did  not 
go  into  force  so  as  to  render  Insolvency  proceed- 
ings under  the  state  law  void,  within  or  during 
the  time  that  no  proceedings  could  be  taken 
thereunder,  and  the  act  provides  that  no  peti- 
tion for  voluntary  bankruptcy  should  be  filed 
within  one  month,  or  for  involuntary  bank- 
ruptcy within  four  months,  and  within  that 
time  an  assignment  under  the  state  law  would 
be  valid.  , 

In  Re  Slevcrs  (1899)  91  Fed.  Rep.  366,  it 
was  said  that  an  assignment  is  not  void  unless 
proceedings  in  bankruptcy  are  Instituted. 

An  inquiry  into  the  circumstances  of  making 
a  deed  of  assignment  in  May,  1807,  will  not  be 
allowed  unless  It  Is  probable  that  property  Is 
still  withheld.  Re  Hayden  (1899)  1  Nat.  Bankr. 
News,  265. 

A  creditor  receiving  a  pro  rata  under  an  as- 
signment held  void  by  the  state  court  is  not  pre- 
cluded from  claiming  the  balance  in  bankrupt 
45  L.  K.  A. 


proceedings.  Re  Folb  (1898)  1  Am.  Bankr. 
Rep.  22. 

As  to  whether  an  assignment  for  creditors  is 
void  or  voidable  under  the  bankrupt  act  of  1898 
Is  not  decided.  Re  Curtis  (1899)  94  Fed.  Bc^. 
630. 

IV.  Effect  of  hankmpi  law  on  insolvent  pro- 
ceedings under  state  lauss, 

a.  On  subsequent  proceedings. 

It  is  generally  held  that  the  operation  of  a 
state  insolvent  law  is  suspended  by  the  passage 
of  a  Federal  bankrupt  act,  and  that  after  the 
passage  of  the  same  proceedings  cannot  be  In- 
stituted under  state  insolvent  laws.  Seattle  Coal 

6  Transp.  Co.  v.  Th<Muas  (1881)  57  Cal.  197; 
Re  Curtis  (1899)  94  Fed.  Rep.  680;  Re  Smith 
(1899)  02  Fed.  Rep.  135;  Re  McKee  (1899)  1 
Nat.  Bankr.  News,  130;  Beach  v.  Miller  (1860) 
lu  La.  Ann.  601;  Fisk  v.  Montgomery  (1869) 
21  La.  Ann.  446;  Cassard  v.  Kroner  (1869)  4 
Nat.  Bankr.  Reg.  669 ;   Van  Nostrand  v.  Carr 

(1869)  30  Md.  128;  Van  Nostrand  v.  Barr.  2 
Nat.  Bankr.  Reg.  485;  Fisher  v.  Currier  (1844) 

7  Met.  424;  Ba  parte  Eames  (1842)  2  Story, 
322;  Oris  wold  v.  Pratt  (1845)  9  Met.  16;  Par- 
menter  Mfg.  Co.  v.  Hamilton  (1898)  172  Mass. 
178;  Foley  Bean  Lumber  Co.  v.  Sawyer  (1899) 
(Minn.)    78  N.  W.  1038;   Shears  v.   Solhinger 

(1870)  10  Abb.  Pr.  N.  S.  287 ;  Re  John  A.  Ethe- 
ridge Furniture  Co.  (1809)  92  Fed.  Rep.  329 ; 
French  v.  O'Brien  (1876)  52  How.  Pr.  394; 
Leidigh  Carriage  Co.  v.  Stengel  (1899)  1  Nat. 
Bankr.  News,  387;  Com.  v.  O'Hara  (1867)  0 
Phlla.  402,  1  Nat.  Bankr.  Reg.  86;  Shryock  v. 
Bashore  (1875)  11  Phi  la.  565;  Barber  v.  Rod- 
gers   (1872)   71  Pa.  362;  Re  Reynolds   (1867) 

8  R.  I.  485,  5  Am.  Rep.  615 ;  Re  Brusa-Ritter 
Co.  (1898)  1  Am.  Bankr.  Rep.  58. 

Of  the  foregoing  cases  some  hold  that  pro- 
ceedings under  state  laws  concerning  voluntary 
assignments  like  state  insolvent  laws  are  sus- 
pended. Ro  Smith  (1899)  92  Fed.  Rep.  135; 
Re  McKee  (1899)  1  Nat.  Bankr.  News.  139; 
Re  John  A.  Etheridge  Furniture  Co.  (1899)  92 
Fed.  Rep.  329 ;  Leidigh  Carriage  Co.  ▼.  Stengel 
(1899)  1  Nat.  Bankr.  News,  887. 

And  In  the  following  cases  it  was  said  that 
the  Insolvent  laws  of  the  state  are  suspended 
by  a  Federal  bankrupt  act,  and  that  after  the 
passage  of  the  bankrupt  act  proceedings  cannot 
be  instituted  under  the  state  law.  Clarke  v. 
Rosenda  (1843)  5  Rob.  (La.)  27;  Lyman  v 
Bond  (1881)  130  Mass.  291:  Boese  v.  King 
(1882)  108  U.  S.  379,  27  L.  ed.  760,  Affirming 
(1879)  78  N.  Y.  471,  Reversing  Boese  v.  Locke 
(1879)   17  Ilun,  270;  Cha^iberlaln  v.  Perkins 

(1871)  51  N.  U.  336 ;  Re  Slevers  (1899)  91  Fed. 
Rep.  366;  Atkinson  v.  Purdy  (1844)  Crabbe, 
551;  State,  Stbohl,  v.  King  Couvrr  Supeh. 
Ct.  (1899)  ;  Re  Miller  (1874)  6  Blss.  30;  Stur- 
ges  V.  Crowninshield  (1819)  4  Wheat.  122,  4  L. 
ed.  529. 

So,  in  the  following  cases  it  was  held  that 
proceedings  to  wind  up  a  corporation  and  dis- 
tribute the  prc^erty  under  the  state  Insolvent 
law  cannot  be  had  after  the  passage  of  the 
bankrupt  law :  Parmenter  Mfg.  Co.  v.  Hamil- 
ton (1898)  172  Mass.  178;  Re  John  A.  i:the- 
rldge  Furniture  Co.  (1899)  92  Fed.  Re|).  :*.29 ; 
French  v.  O'Brien  (1876)  62  How.  Pr.  3:»4 ; 
Leidigh  Carriage  Co.  v.  Stengel  (1899)  1  Nat. 
Bankr.  News.  387;  Re  Bruss-Rltter  Co.  (1898) 
1  Am.  Bankr.  Rep.  58. 

In  Re  Safe  Deposit  dc  Sav.  Inst.  (1872)  7 
Nat.  Bankr.  Reg.  392,  the  court  refused  to  de- 
cide whether  the  bankrupt  law  ipso  facto  sus- 
pended the  state  insolvent  law. 

In  Beck  v.  Parker  (1870)  65  i^a.  '^62,  3  Am. 
Rep.  625,  It  was  said  that  whether  :he  bankrupt 
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«ct  Bospended  the  state  Insolvent  mw  Is  not  ncc- 
^essary  to  be  decided. 

A  discharge  in  bankruptcy  In  December,  1898, 
applies  to  debts  for  which  a  dls<:hart;e  was  re- 
fused In  state  insolvent  proceedings  June  13, 
1S98.     Dean  t.  Justices  of  Municipal  Ct  (1899) 

I  Nat.  Bankr.  News,  336. 

The  refusal  of  a  discharge  In  bankruptcy 
will  prevent  a  discharge  from  the  same  debts, 
onder  Cai.  insolvent  laws  1880.  Be  Smith 
(18S5)  68  Cal.  203. 

In  Re  Meyers  (1899)  1  Nat.  Bankr.  News, 
293,  it  was  said  that  the  words  "state  Insolvent 
tawa,"  in  the  bankrupt  act  of  1898,  referred  to 
local  bankrupt  law,  as  Massachusetts  insolvent 
laws,  and  New  York  Code  of  Civil  Procedure, 

II  2149-2157. 

Massachusetts  insolvent  laws,  Pub.  Stat.  chap. 
xuT,  f  104,  providing  that  in  the  distribution  of 
an  insolvent's  estate  the  debts  entitled  to  prior- 
ity are  those  due  to  the  United  States  and  to  the 
state,  and  to  a  county,  city,  or  a  town  therein, 
is  not  suspended  by  the  bankrupt  act  of  1898, 
and  a  debt  due  to  a  county  is  entitled  to  prior- 
ity in  the  bankrupt  court.  Re  Wright  (1809) 
1  Nat.  Bankr.  News.  428. 

In  this  case  it  was  said  that  In  Ke  Rouse,  U. 
4b  Co.  (1899)  91  Fed.  Rep.  96,  33  C.  0.  A.  356, 
it  was  held  that  a  claim  for  labor  performed 
more  than  three  months  prior  to  the  bankrupt 
proceedings  and  entitled  to  priority  under  the 
Insolvent  laws  of  a  state,  was  not  entitled  to 
priority  under  the  bankrupt  laws  ;  but  that  deci- 
-slon  was  rested  solely  upon  the  ground  that  the 
specific  provision  of  the  bankrupt  act  concern- 
ing labor  claims  was  Intended  to  override  the 
provisi<His  relating  to  wages  made  by  the  state 
statutes,  and  it  was  conceded  that  the  state 
statute  would  have  t>een  valid  Ln  th^  absence  of 
express  provisions  of  the  bankrupt  act  concern- 
ing wages.  In  this  case  the  bankrupt  act  makes 
no  specific  provision  for  debts  due  to  counties. 

b.  On  pending  proeeedinge. 

Proceedings  under  state  insolvent  laws  pend- 
ing at  the  time  of  the  passage  of  a  bankrupt 
act  are  not  affected  by  the  latter  act.  Larrabee 
V.  Talbott  (1847)  6  Gill,  426.  46  Am.  Dec.  637 ; 
Sullivan  v.  Hieskill  (1843)  Crabbe,  525;  Meer- 
kins  V.  Their  Creditors  (1867)  19  La.  Ann. 
497;  West  v.  His  Creditors  (1844)  8  Rob.  (La.) 
123;  Dwight  v.  Simon  (1849)  4  La.  Ann.  490. 

So,  proceedings  filed  May  1,  1867,  under  Cali- 
fornia insolvent  laws,  are  not  affected  by  the 
bankrupt  act  which  took  effect  June  1,  1867. 
Martin  v.  Berry  (1869)  87  Cal.  208,  2  Nat. 
Bankr.  Reg.  629. 

And  proceedings  commenced  under  N.  H.  in- 
solvent laws  March  15,  1867,  were  not  affected 
by  the  United  States  bankrupt  act,  which  did 
not  go  into  operation  so  as  to  suspend  state 
insolvent  laws  until  June  1,  1867.  Chamber- 
lain V.  Perkins  (1871)  51  N.  H.  336. 

Proceedings  under  Massachusetts  insolvent 
laws  commenced  prior  to  June  1,  1867,  were  not 
affected  by  the  mere  passage  of  the  bankrupt 
.act  March  2,  1867.  Day  v.  Bardwell  (1867)  97 
Mass.  246. 

An  Insolvent  discharge  under  a  state  law 
May  25,  1867,  was  not  Invalidated  by  the  bank- 
rupt act  which  took  effect  June  1,  1867.  Augs- 
l>ary  v.  Crossman  (1877)  10  Hun,  389. 

Under  bankrupt  act,  |  39,  Amended  June  22, 
1874,  providing  that  a  person  committing  an  act 
of  bankruptcy  shall  be  adjudged  a  bankrupt  on 
the  petition  of  one  or  more  of  his  creditors  who 
ahall  constitute  one  fourth  thereof  at  least  in 
number,  the  aggregate  of  whose  debts  provable 
under  the  act  amounts  to  at  least  one  third  of 
the  debts  so  provable,  providing  that  such  peti- 
tion is  brought  within  six  months  after  such 
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act  of  bankruptcy  has  b^en  committed,  credit- 
ors may  institute  insolvent  proceedings  under 
the  state  law  where  proceedings  in  bankruptcy 
are  not  instituted  within  six  months  there- 
after. Geery's  Appeal  (1876)  43  Conn.  289,  21 
Am.  Rep.  653.  In  this  case  it  was  said  that 
where  a  state  insolvent  law  and  a  Federal  bank- 
rupt law  conflict  the  United  States  law  will  pre- 
vail. 

In  Bates  v.  Rowley  (1876)  33  Phlla.  Leg.  Int. 
202,  it  was  held  that  Pa.  act  July  12,  1842.  abol- 
ishing imprisonment  for  debt  and  to  punish 
fraudulent  debtors,  was  not  superseded  by  th% 
bankrupt  act  of  Congress,  in  cases  where,  by 
reason  of  fraud,  embezzlement,  etc.,  the  proceed- 
ings in  bankruptcy  would  not  discharge  the 
debtor.  The  court  said  that  the  state  Insolvent 
laws  were  not  entirely  abrogated,  but  existed 
until  the  bankrupt  law  attached  upon  the  per- 
son and  property  of  the  debtor. 

In  Beach  v.  Miller  (1860)  15  La.  Ann.  601, 
it  was  said  that  rights  vested  by  a  oeeaio  bano- 
rum  cannot  bo  impaired  by  the  subsequent  pas- 
sage of  a  bankrupt  act. 

An  assignee  In  bankruptcy  cannot  maintain  a 
suit  In  equity  to  recover  from  the  bankrupt's 
assignee  In  insolvency,  appointed  several  years 
before,  under  the  Insolvent  laws  of  Massachu- 
setts, real  estate  purchased  in  good  faith  by  the 
defendant  for  a  nominal  consideration,  it  then 
having  no  market  value,  within  one  month  be- 
fore the  proceedings  in  bankruptcy,  although 
the  property  has  since  increased  considerably 
in  value.  Goldsmith  v.  Hapgood  (1875)  Holmes, 
454.  In  this  case  it  was  said  that  no  fraud 
was  proved  on  the  part  oif  the  purchaser,  and 
nothing  passed  to  the  assignee  under  the  bank- 
rupt act,  and  they  cannot  maintain  this  suit. 

Proceedings  under  Ky.  act  March  10,  1856, 
providing  that  a  preference  in  contemplation  of 
insolvency  shall  operate  as  an  assignment  for 
all  creditors,  were  not  affected  by  the  mere  ex- 
istence of  the  bankrupt  law  of  1867.  Ebersole 
V.  Adams  (1873)  10  Bush,  83,  13  Nat.  Bankr. 
Reg.  141;  Linthicum  v.  Fenley  (1874)  11  Bush, 
131. 

Where  the  record  In  insolvency  proceedings 
did  not  show  that  the  insolvent  owes  more  than 
$300,  they  were  not  affected  by  the  existence  of 
the  bankrupt  act  of  1867.  Shepardson's  Appeal 
(1869)  36  Conn.  23. 

The  Ohio  statute  regulating  the  mode  of  ad- 
ministering assignments  for  creditors,  was  not 
an  Insolvent  law,  and  was  not  suspended  by 
the  bankrupt  act  of  1867.  Mayer  v.  Hellman 
(1875)  91  U.  S.  496,  23  L.  ed.  377,  13  Nat. 
BajDkr.  Reg.  440. 

New  Hampshire  Gen.  Stat.  chap.  167,  i  10, 
providing  that  when  upon  the  representation 
of  the  guardian  of  an  infant  or  spendthrift  the 
estate  is  not  sufficient  to  discharge  the  Just  debts 
due  therefrom,  the  estate  may  be  settled  as  In- 
solvent, was  not  suspended  by  the  bankrupt  law 
of  1867,  as  this  statute  is  not  regarded  as  a 
general  assignment  law.  Hawkins  v.  Learned 
(1874)  54  N.  H.  333. 

c.  On  proceedings  after  the  repeal  of  the  bank- 
rupt law. 

A  state  Insolvent  law  suspended  by  the  pas- 
sage of  the  bankrupt  law  Is  revived  on  the  repeal 
of  the  bankrupt  law,  and  applies  to  acts  occur- 
ring during  such  suspension.  Atkins  v.  Spear 
(1844)  8  Met.  490;  Austin  v.  Caverly  (1845) 
10  Met.  332;  Smith  v.  His  Creditors  (1881)  59 
Cal.  267;  Lewis  v.  Santa  Clara  County  Clerk 
(1880)  55  Cal.  604;  Boedefeld  v.  Roed  (1880) 
55  Cal.  299;  Palmer  v.  Hixon  (1883)  74  Me. 
447. 

So,  proceedings  may  be  had  under  a  state 
Insolvent    law    after  the   bankrupt    law    Is   r»' 
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pealed,  althoagb  the  state  law  was  passed  dur- 
ing the  extetence  of  the  Federal  statute.  Re 
Damon  (1879)  70  Me.  153. 

And  on  the  repeal  of  the  bankrupt  law  the 
state  insolvent  law  revives  and  goes  into  active 
operation.  Austin  v.  Caverly  (1845)  10  Met. 
332;  Tua  v.  Carrlere  (1886)  117  U.  S.  201,  2J 
L.  ed.  855,  Affirming  24  Fed.  Rep.  346 ;  Orr  v. 
Llsso  (18oi)  33  La.  Ann.  476;  Butler  v.  Gore- 
ley  (1892)  140  U.  S.  308.  36  L.  ed.  081. 

Massachusetts  insolvent  law,  Stat.  1838,  chap. 
163,  providing  that  all  attachments  shall  be 
dissolved  by  an  assignment  for  creditors,  sus- 
pended by  the  bankrupt  act  of  1841,  was  re- 
vived on  the  repeal  of  the  bankrupt  act  March 
8,  1843,  and  an  attachment  made  during  the  ex- 
istence of  the  bankrupt  law  was  dissolved  aft- 
er its  repeal  by  proceedings  under  the  state 
Insolvent  law.  Ward  v.  Proctor  (1843)  7  Met. 
318,  39  Am.  Dec.  782. 

Where  an  insolvent  discharge  was  granted 
January,  1841,  and  a  bankrupt  discharged  Au- 
gust, 1842,  under  the  bankrupt  act  of  1842,  the 
repeal  of  the  bankrupt  act  March  3,  1843,  re- 
vived the  state  Insolvent  law,  and  the  insolvent 
trustee  was  entitled  to  property  acquired  by 
descent  December,  1843,  under  Md.  act  1834, 
chap.  293,  providing  that  the  property  which 
accrues  to  the  insolvent  after  his  discharge  by 
inheritance  shall  vest  in  the  trustee  for  the 
benefit  of  creditors  who  were  such  at  the  time 
of  his  application.  Lavender  v.  Qosneli  (1873) 
12  Nat.  Bankr.  Reg.  283. 

It  was  also  held  that  the  bankrupt  act  super- 
seded the  state  insolvent  law,  and  that  on  the 
repeal  of  the  former  the  latter  revived. 

In  this  case  it  was  said  that  the  exercise  by 
Congress  of  the  power  to  estal)lish  a  uniform 
system  of  bankruptcy  is  paramount  and  exclu- 
sive, and  suspends  the  Insolvent  law  of  tne 
state. 

Since  the  adoption  of  the  Constitution  of  the 
United  States,  a  state  has  authority  to  pass  a 
bankrupt  law  provided  such  law  does  not  im- 
pair the  obligation  of  contracts,  within  the 
meaning  of  Const,  art.  1,  |  10,  and  provided 
that  there  be  no  act  of  Congress  in  force  to  es- 
tablish a  uniform  system  of  bankruptcy,  con- 
flicting with  such  law.  Sturges  v.  Crownln- 
shield  (1819)  4  Wheat.  122.  4  L.  ed.  529. 

d.  On  proceedings  for  arrest, 

A  bond  to  avoid  an  arrest  and  to  surrender 
all  the  debtor's  property  under  a  state  law  Is 
not  avoided  by  the  existence  of  a  bankrupt  act. 
Proceedings  under  the  state  law  may  be  had  If 
a  discharge  In  bankruptcy  is  refused,  or  If  bank- 
rupt proceedings  are  not  taken  In  time.  Some 
cases  hold  that  proceedings  under  Insolvent  laws 
to  obtain  a  discharge  from  arrest  may  be  had 
notwithstanding  bankrupt  proceedings ;  but  on 
this  there  Is  some  question.  A  discharge  In 
bankruptcy  will  avoid  a  bond  given  under  an  in- 
solvent act. 

An  arrest  bond  is  not  avoided  by  the  exist- 
ence of  a  bankrupt  act. 

A  bond  given  to  avoid  an  arrest  is  not  void, 
although  the  general  bankrupt  law  of  the  Unit- 
ed States  has  suspended  for  the  time  being  the 
insolvent  law  of  the  state.  Gottschalk  v.  Meyer 
(1876)  28  La.  Ann.  885. 

In  this  case  the  court  said  that,  although 
the  state  may  be  precluded  for  the  time  being 
from  enforcing  her  own  bankrupt  law,  she  is 
not  on  that  account  prevented  from  affording 
her  citizens  the  means  of  invoking  the  bankrupt 
law  of  the  United  States,  and  whether  the 
creditor's  remedy  be  under  the  state  or  nat!r)Q«l 
law,  he  may  enforce  the  presence  of  the  debtor 
in  order  that  a  surrender  of  his  property  mav 
be  effected. 
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In  an  action  on  a  bond  given  under  N.  J. 
Nixon,  Dig.  386,  p.  9,  April  15,  1846,  provldlng^ 
for  abolishing  imprisonment  on  civil  process 
in  certain  cases,  it  was  held  that  the  state  law 
was  not  affected  by  the  national  bankrupt  law,  as 
the  former  furnished  relief  not  afforded  by  the 
Federal  law.  Steelman  v.  Mattlx  (1873)  36  N. 
J.  L.  344.  In  this  case  it  was  said  that  the 
New  Jersey  act  has  neither  the  scope,  nor  does 
it  subserve  the  end,  of  the  bankrupt  law,  and 
the  person  who  Invokes  its  aid  need  not  be  bank- 
rupt or  insolvent,  although  his  property  is  dis- 
tributed among  his  creditors. 

And  the  bankrupt  act  does  not  affect  the 
right  to  a  discharge  from  imprisonment  for 
debt. 

So,  R.  I.  Rev.  Stat,  title  8,  chap.  198,  poor 
debtor's  act,  is  not  suspended  or  superseded 
by  the  bankrupt  act  of  1867,  chap.  91,  as  the 
bankrupt  act  contains  no  provision  specifically 
adapted  to  the  cases  of  a  poor  debtor  impris- 
oned for  debt.  Jordan  v.  Hall  (1869)  9  R.  I. 
218.  In  this  case  it  was  said  that  the  bank- 
rupt act  supersedes  the  insolvent  law  of  a  state. 
The  Rhode  Island  statute  for  relief  of  poor  debt- 
ors appears  to  be  similar  to  the  insolvent  law  of 
Rhode  Island,  In  that  It  required  the  same  kind 
of  assignments ;  but  the  assignee  under  the  in- 
solvent law  Is  required  to  be  sworn  and  to  give 
bond,  and  the  assignee  under  the  poor  law  la 
the  keeper  of  the  jail  and  he  is  not  sworn  aa 
assignee. 

And  in  Re  Reynolds  (1867)  8  R.  I.  485,  5 
Am.  Rep.  615,  9  Nat.  Bankr.  Reg.  50,  It  was 
said  that  the  Insolvent  law  of  Rhode  Island 
merely  discharging  a  debtor  from  imprisonment 
was  not  in  conflict  with  the  bankrupt  act  of 
1867. 

In  Shears  v.  Solhlnger  (1870)  10  Abb.  Pr.  N. 
S.  287,  it  was  said  that  the  bankrupt  act  of  1867 
did  not  suspend  the  New  York  statute  authoriz- 
ing the  discharge  of  a  person  from  imprisonment 
for  debt. 

In  Berthelon  v.  Betts  (1843)  4  Hill,  577,  it 
was  said :  "Clearly,  therefore,  our  Insolvent 
laws  are  no  farther  suspended  than  they  seek, 
upon  notorious  grounds,  to  seize  and  distribute 
the  effects  of  the  debtor  among  his  creditors, 
generally.  Such  is  not  the  effect  of  that  branch 
of  the  nonlmprlsonment  law  now  in  question." 

So,  where  the  bankrupt  law  does  not  dis- 
charge from  the  kind  of  debt  for  which  the 
person  is  imprisoned. 

An  imprisoned  debtor  was  permitted  to  file 
his  bond  to  appear  in  the  Pennsylvania  court  ot 
common  pleas  and  present  his  petition  for  the 
benefit  of  the  insolvent  law  and  obtain  relief 
from  a  Judgment  founded  upon  fraud,  althougli 
pending  the  proceedings  he  was  adjudged  a 
bankrupt,  as  bankrupt  act  1867,  |  26,  exempted 
a  bankrupt  from  arrest,  except  in  a  civil  action 
founded  upon  a  debt  from  which  his  discharge 
would  not  release  him.  Re  Winternitz  (187U) 
7  Phlla.  380.  In  this  case  the  court  said  that 
to  give  any  other  construction  would  have  the 
effect  of  leaving  the  petitioner  without  redress- 
and  be  perpetual  imprisonment. 

Proceedings  for  an  arrest  may  be  taken  un- 
der an  Insolvent  law  if  a  discharge  In  bank- 
ruptcy Is  refused. 

Under  bankrupt  act  of  1867,  providing  that 
no  discharge  should  be  granted,  or,  if  granted, 
be  valid,  if  the  bankrupt  had  removed  or  caused 
to  be  removed  any  part  of  his  property  from 
the  district  with  intent  to  defraud  his  creditors, 
a  bankrupt  was  privileged  from  arrest  on  civil 
process  while  bankrupt  proceedings  were  actual- 
ly pending ;  but  his  privilege  was  ended  by  the 
refusal  of  the  discharge  on  the  ground  of  fraud. 
The  creditor  might  reach  his  person  and  after- 
acquired  property  by  any  remedy  given  by  the 
stale  law.     Gregg  v.  Ililsen    (1877)    12  Phila. 
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34S.  In  this  case  It  was  said  that  there  was 
so  case  of  the  supreme  court  detfidlng  that  the 
existence  of  a  bankrupt  act  ousted  the  Jurisdic- 
tion under  the  insolvent  act ;  but,  that  a  bond 
glTen  under  the  Pennsylvania  Insolvent  law  was 
substantially  complied  with  If  the  obligor  was 
declared  a  bankrupt,  for  an  assignee  appointed 
by  a  superior  Jurisdiction  takes  title  to  the  in- 
solvent's property  and  administers  it. 

And  Federal  courts  refused  to  Interfere  with 
proceedings  for  an  arrest  under  the  state  Insol- 
vent law  In  the  following  cases : 

In  United  States,  Scott,  v.  McAleese  (189'<^i 
1  Am.  Bankr.  Rep.  650,  where  a  debtor  made 
an  assignment  for  creditors  October  12,  1808, 
and  the  same  month  proceedings  for  his  arrect 
were  had  under  Pa.  stat.  July  12,  1842,  P.  L. 
^{39.  and  June  16,  1836,  providing  for  an  arrest 
for  fraudulent  concealment  of  propu'ty  by  an 
Insolvent,  and  In  November  bankruptcy  prooecd- 
ingg  were  had,  and  he  was  adjudged  a  bankrupt 
December  3,  the  Federal  court  refused  to  release 
Jiim  on  habeas  corpus.  The  court  said  that  as 
the  bankrupt  act  Is  not  as  wide  in  its  scope  as 
the  Pennsylvania  statutes  of  1842,  it  is  ubvions 
th&t  offenses  condemned  by  the  state  law  wlM 
escape  punishment,  if  the  relator's  contention 
be  sound  that  the  state  insolvent  laws  are  sus- 
pended by  the  bankrupt  act.  'i^he  court  held 
that  the  remedy  in  the  sta^e  court  should  ilrst 
be  pursued,  and  that  if  any  Federal  Inw  was  not 
respected  there,  the  Federal  court  would  then 
interfere. 

The  Federal  court  refused  to  enjoin  proceed- 
ings in  a  state  court  where  the  debtor  had  pre- 
viously given  a  bond  to  obtain  a  release  from 
arrest,  and  to  appear  In  the  state  court  and  take 
the  benefit  of  the  state  Insolvent  law.  Ex  parte 
Rank  (1842)  Crabbe,  493.  In  this  case  It  was 
said:  "It  is  also  urged  that  after  the  bank- 
rapt  law  went  into  operation  all  proceedings 
DBder  the  state  insolvent  laws  were  suspended, 
and  therefore  the  arrest  was  Illegal.  How  this 
may  be  in  states  where  the  discharge  under  the 
state  insolvent  laws  operates  as  a  discharge  of 
the  debt,  it  is  unnecessary  for  me  to  say,  but  I 
can  see  no  incompatibility  between  the  bank- 
rapt  law  and  the  Insolvent  laws  of  Pennsyl- 
vania, a  discharge  under  which  does  not  affect 
the  debt,  but  leaves  all  future  acquisitions  of 
the  debtor  liable  to  execution  for  previous  con- 
tracts. If,  however,  the  construction  contended 
for  by  the  petitioner  be  correct,  and  the  arrest 
was  illegal,  it  will  be  a  good  defense  to  an  ac- 
tion at  law  on  the  bonds,  and  that  is  a  suffl- 
-clent  reason  why  this  court  should  not  inter- 
fere." 

And  proceedings  under  Insolvent  laws  for  an 
arrest  have  been  sustained  notwlthstandlug 
bankrupt  proceedings.  (But  see  Clarke  v.  Ray 
(1802)  1  Harr.  &  J.  318,  infra.) 

In  Minon  v.  Van  Nostrand  (1870)  1  Low. 
Dec  458  (1869)  4  Nat.  Bankr.  Reg.  108,  It 
was  held  that  a  bankrupt  Is  not  entitled  to  a 
discharge  from  arrest  where  he  gave  bond  to 
appear  for  examination  under  Massachusetts  in- 
solvent laws  for  the  relief  of  poor  debtors,  and 
pending  such  proceedings  flled  his  petition  in 
bankruptcy.  In  this  case  it  was  said  that  if  the 
debtor  can  show  a  compliance  with  the  state 
law  that  court  will  discharge  him. 

In  Ex  parte  Ziegenfuss  (1842)  24  N.  C.  (2 
Ired.  L.)  463,  Appx.,  where  a  debtor  had  applied 
for  the  benefit  of  the  bankrupt  act  of  1842 
and  thereafter  was  arrested  on  a  writ  of  capias 
ad  tatts faciendum,  it  was  held  that  so  far  as 
the  state  insolvent  laws  may  Impede  the  opera- 
tion of  the  bankrupt  law  they  must  yield  to  it. 
But  while  the  state  laws  thus  yield  they  are  not 
entirely  abrogated.  The  court  said :  "They  ex- 
ist and  operate  with  full  vigor  until  the  bank- 
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rupt  law  attaches  upon  the  person  and  property 
of  the  bankrupt,  and  that  is  not  until  it  is 
Judicially  ascertained  that  the  petitioner  is  a 
person  entitled  to  the  benefits  of  the  bankrupt 
law,  by  being  declared  a  bankrupt  by  a  decree 
of  the  court.  Before  that  time,  I  think,  upon 
a  sound  construction  of  the  bankrupt  act,  it 
does  not  necessarily  come  in  conflict  with  the 
insolvent  laws  of  the  state.*'  And  it  was  held 
that  before  a  decree  in  bankruptcy  a  debtor 
applying  voluntarily  for  the  benefit  of  the  bank- 
rupt law  cannot  be  protected  from  arrest  on 
a  writ  Issuing  from  any  court ;  but  that  after 
such  decree  he  will  be  protected  against  the 
process  of  every  court. 

In  Griswold  v.  Pratt  (1845)  9  Met.  16,  the 
doctrine  In  the  Ziegenfuss  Case,  that  until  the 
bankrupt  law  attaches  Itself  on  the  person  or 
property  of  the  debtor  by  proceedings  instituted 
in  bankruptcy  the  state  insolvent  law  may  exist 
and  operate,  was  denied. 

In  Reed  v.  Taylor  (1871)  32  Iowa,  209,  7  Am. 
Rep.  180,  4  ,Nat.  Bankr.  Reg.  710,  it  was  held 
that  an  assignment  for  creditors  was  valid  until 
questioned  by  bankrupt  proceedings.  The  court 
uses  an  expression  as  to  whether  or  not  the 
bankrupt  law  "operated  to  nullify,  supersede,  or 
suspend  all  the  state  insolvent  laws"  but  that 
case  was  a  contest  between  an  attaching  credit- 
or and  an  assignee  for  creditors.  This  case 
has  been  criticised  by  some  writers  and  in  some 
cases  as  holding,  like  Ex  parte  Ziegenfuss,  that 
state  insolvent  laws  may  be  enforced  notwith- 
standing the  existence  of  a  bankrupt  act.  But 
that  question  was  not  Involved. 

In  Re  Jacobs  (1871)  12  Abb.  Pr.  N.  S.  273, 
it  was  held  that  an  adjudication  in  bankruptcy, 
and  an  assignment  of  the  debtor's  property  un- 
der the  bankrupt  law  of  the  United  States,  did 
not  prevent  the  debtor  from  making  an  appli- 
cation under  N.  Y.  Rev.  Stat.  pt.  2,  art.  5,  chap. 
5,  title  1,  entitled  "Of  Voluntary  Assignments 
by  an  Insolvent,  for  the  Purpose  of  Exonerating 
His  Person  from  Imprisonment."  The  court, 
conceding  that  the  power  delegated  to  Congress 
to  establish  uniform  laws  on  the  subject  of 
bankruptcy  is  exclusive  when  Congress  has  leg- 
islated, said :  "But  I  have  failed  to  discover 
any  ground  for  the  theory  that  the  state  insol- 
vent laws,  which  provide  for  cases  and  remedies 
other  than  those  mentioned  in  the  bankruptcy 
act,  are  thereby  suspended.  By  that  act  the 
party  is  discharged  from  his  debts.  This  appli- 
cation is  made  by  the  insolvent,  to  be  dis- 
charged from  imprisonment,  not  from  his  debts, 
which  are  not  affected  or  impaired  by  such  dis- 
charge. Upon  this  subject.  Congress  has  not 
assumed  to  legislate,  and  the  state  laws  in  ref- 
erence thereto  are  still  In  force." 

In  Clarke  v.  Ray  (1802)  1  Harr.  &  J.  318. 
the  state  court  held  that  If  a  person  is  Impris- 
oned for  debt  for  three  months,  and  the  act  of 
bankruptcy  is  committed  at  the  end  of  two 
months,  the  creditors  have  only  one  month  to 
file  a  petition  in  bankruptcy,  and  if  they  fall 
within  that  time  the  debtor  may  avail  himself 
of  the  Insolvent  laws  of  the  state,  under  act  of 
Congress,  April  4,  1800,  providing  that  if  a 
debtor  shall  remain  in  prison  two  months  or 
more  he  shall  be  adjudged  a  bankrupt  provid- 
ing that  no  person  shall  be  liable  to  a  commis- 
sion of  bankruptcy  if  the  petition  be  not  pre- 
ferred within  six  months  after  the  act  of  bank- 
ruptcy committed,  and  S  61,  providing  that  the 
act  shall  not  repeal  the  law  of  any  state  for  the 
relief  of  insolvent  debtors,  except  so  far  as  to 
persons  who  are  clearly  within  the  purview  of 
the  act,  and  that  if  any  person  within  the  pur- 
view of  this  act  shall  be  Imprisoned  for  the 
space  of  three  months  for  any  debt,  unless  the 
creditors  shall  proceed  to  prosecute  a  commis- 
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8lon  of  bankruptcy  against  blm,  such  debtor 
shall  be  entitled  to  relief  under  snch  laws  for 
tbe  relief  of  insolvent  debtors.  It  appears  in 
this  case  that  the  United  States  court  held  in 
regard  to  the  same  matter  that  if  a  debtor  be 
imprisoned  for  three  months,  and  no  commission 
is  sued  out  by  his  creditors,  he  may  apply  for 
the  benefit  of  the  Insolyent  law,  and  if  a  com- 
mission is  not  sued  out  in  six  months  he  may 
have  full  beneiit  of  the  Insolvent  laws.  But  if 
a  commissloh  Is  sued  out  within  six  months  be- 
fore the  act  of  bankruptcy  it  precludes  state  re- 
lief. The  case  does  not  show  what  was  the  final 
result  or  relief  granted. 

But  where  proceedings  *  in  bankruptcy  were 
pending  under  the  bankrupt  act  of  1867,  and  the 
debtor  was  arrested  under  Pa.  act  July  12, 1842, 
and  gave  bond  to  apply  to  the  court  of  common 
pleas  for  the  benefit  of  the  insolvent  law,  the 
dismissal  of  his  application  because  of  pending 
bankrupt  proceedings  was  a  good  defense  to 
an  action  on  the  bond.  Hubert  v.  Horter  (1876) 
81  Pa.  »0. 

A  bond  given  under  the  insolvent  act  is 
avodded  by  a  discharge  In  bankruptcy. 

A  bond  to  avoid  arrest  and  to  apply  to  be 
discharged  as  an  Insolvent  under  Pa.  act  July 
14,  1842,  is  avoided  where,  pending  the  hearing, 
the  debtor  is  adjudged  a  bankrupt,  as  the  adju- 
dication, under  the  bankrupt  act  of  March  2, 
fS67,  suspended  the  operation  of  the  state  in- 
solvent laws.  Barber  v.  Rodgers  (1872)  71  Pa. 
862.  The  court  said  that  it  was  unnecessary 
to  determine  whether  from  the  time  the  bank- 
rupt act  of  Congress  March  2,  1867,  went  Into 
effect,  the  Insolvent  laws  of  the  state  were  ipso 
facto  suspended,  because  k  was  very  clear  that 
this  result  followed  as  soon  as  a  person 
was  adjudged  a  bankrupt,  November  28,  1867. 
In  this  case  the  court  said  that  the  debtor  was 
liable  under  U.  8.  Rev.  Stat.  |  44,  providing 
punishment  upon  conviction  of  fraudulent  bank- 
ruptcy, and  that  he  could  not  be  subject  to  a 
double  punishment  for  the  same  offense,  and 
that  the  laws  of  the  United  States,  being  para- 
mount in  authority,  supersede  those  of  the  state. 

In  Scully  V.  KIrkpatrick  (1875)  70  Pa.  824, 
21  Am.  Rep.  62,  it  waB  said  that  Barber  v.  Rod- 
gers was  not  a  case  of  a  debt  fraudulently  con- 
tracted. 

And  an  insolvent  bond  given  January 
11,  1848,  to  appear  on  March  21  and  file  a  peti- 
tion for  the  benefit  of  Pa.  insolvent  laws,  was 
avoided,  where  on  the  18th  of  March  the  debtor 
applied  for  the  benefit  of  the  bankrupt  law,  and 
was  discharged  on  the  27th  of  August.  This 
was  a  good  defense.  Nesblt  v.  Qreaves  (1843) 
6  Watts  dc  S.  120.  In  this  case  the  court  said 
that  the  proceedings  in  bankruptcy  were  com- 
menced before  any  proceedings  in  the  state  court 
for  the  benefit  of  the  insolvent  law,  so  the  as- 
signee under  the  bankrupt  law  became  entitled 
to  all  the  assets  leaving  nothing  to  be  assigned 
under  the  insolvent  law. 

In  Gregg  v.  Hilsen  (1877)  12  Phlla.  848,  It 
was  said  that  a  bsnd  given  to  take  the  benefit 
of  the  Pennsylvania  Insolvent  law  is  substan- 
tially complied  with  if  the  obligor  is  declared 
a  bankrupt.  But  in  this  case  it  was  said  that 
a  debtor  is  not  privileged  from  arrest  after  the 
refusal  of  a  discharge  in  bankruptcy  on  the 
ground  of  fraud. 

In  Goodwin  v.  Sharkey  (1868)  5  Abb.  Pr.  N. 
8.  04.  where  a  debtor  was  arrested  under  N.  Y. 
insolvent  law  April  26,  1831,  commonly  known 
as  the  "Stillwell  Act,"  for  fraudulent  disposition 
of  real  estate,  and  before  the  warrant  was  is- 
sued he  had  applied  for  a  discharge  under  the 
bankrupt  act  and  had  been  adjudicated  a  bank- 
rupt. It  was  held  that  a  civil  proceeding  under 
this  act  was  not  the  punishment  of  the  debtor 
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but  the  collection  of  the  creditor's  Judgment ;  and 
that  such  a  proceeding  was  in  conflict  with  the- 
bankrupt  law  in  regard  to  property  whldi. 
passes  to  the  assignee  in  bankruptcy,  and  that 
the  prisoner  must  be  discharged. 

V.  Proceedings  for  a  receiver  as  affected  bjr 

bankrupt  lane. 

In  8TATB,  Stbohl,  v.  Einq  County  Super. 
Ct.  it  was  held  that  in  the  absence  of  bank- 
rupt proceedings  a  state  court  may  appoint  a 
receiver  fA»  a  corporation,  under  Wash.  Code 
Proc.  I  325,  subd.  6,  2  Ballinger*s  C.  &  S.  |r 
5456,  2  Hill's  Code,  |  826,  authorizing  the  ap- 
pointment of  receivers  for  insolvent  corpora- 
tions, and  that  the  state  court  improperly  sus- 
tained a  plea  to  the  Jurisdiction  in  an  action* 
brought  by  a  receiver,  and  wrongfully  held  that 
a  receiver's  powers  cease  on  the  passage  of  the- 
bankrupt  laws.  There  are  but  few  cases  di- 
rectly in  point.  That  of  (Chandler  v.  *  Siddle 
(1874)  10  Nat.  Bankr.  Beg.  236,  not  cited  In 
this  case,  is  directly  in  point  and  sustains  It. 
There  are  a  great  many  analogous  authorlties- 
as  to  the  effect  of  a  bankrupt  law  upon  deeds: 
of  assignment,  the  two  principal  cases  belng^ 
Boese  v.  King  (1883)  108  U.  8.  379,  27  L.  ed. 
760,  and  Mayer  v.  Hellman  (1875)  91  U.  S. 
496,  23  L.  ed.  377.  18  Nat.  Bankr.  Reg.  440. 
See  subd.  II. 

The  case  of  Re  Empire  Metallic  Bedstead  Co. 
(1^99)  1  Nat.  Bankr.  News,  386,  Reversing  It 
N9t.  Bankr.  News,  301,  might  be  construed  as 
sustaining  Staib,  Strohl,  v.  Kino  County 
Super.  Ct.  as  it  held  that  an  application  of  an 
insolvent  corporation  for  a  dissolution  and  for 
a  receiver  is  not  an  act  of  bankruptcy  unden 
the  laws  of  1898 ;  but  that  is  another  question, 
and  one  that  may  be 'said  to  be  somewhat  In 
doubt. 

In  none  of  the  cases  on  this  subject,  unless 
It  be  in  Re  Shoemaker  (1868)  4  Bias.  245,  Is 
the  question  discussed,  as  to  whether  or  not  the 
appointment  of  a  receiver  for  a  partnership 
or  corporation  is  an  act  of  bankruptcy  where 
insolvency  is  denied. 

Under  the  act  of  1898,  after  making  an  as- 
signment which  is  declared  to  be  an  act  of  bank- 
ruptcy, the  assignor  cannot  resist  bankrupt  pro- 
ceedings by  lowing  that  he  was  solvent. 

The  bankrupt  act  does  not  ipeo  facto  prevent  a 
receiver  of  a  state  court  from  prosecuting  a  suit 
against  a  shareholder.  Chandler  t.  Siddle 
(1874)  10  Nat.  Bankr.  Reg.  236. 

The  weight  of  authority  appears  to  be  that 
the  appointment  of  a  receiver  in  a  state  court 
will  authorise  an  adjudication  in  bankruptcy, 
when  the  debtor  Is  insolvent,  and  that  the  Fed- 
eral court  will  generally  take  possession  of  the 
assets  and  administer  the  same  in  that  court, 
although  In  some  cases  they  have  refused  an 
adjudication  in  bankruptcy.  But  lapse  of  time 
in  attempting  to  place  the  control  of  the  es- 
tate In  the  B^ederal  court  may  prevent  such 
court  from  interfering  with  the  distribution  of 
property. 

The  appointment  of  a  receiver  for  an  insol- 
vent in  a  state  court  authorizes  bankruptcy  pro- 
ceedings. Hardy  v.  Blninger,  4  Nat.  Bankr. 
Reg.  262,  S.  C,  Re  Blninger  (1870)  7  Blatchf. 
262,  Afllrmlng  Hardy  v.  Clark,  8  Nat.  Bankr. 
Reg.  386 ;  Re  New  Amsterdam  F.  Ins.  Co. 
(1873)  6  Ben.  368;  Re  Washington  Marine  Ins. 
Co.  (1868)  2  Ben.  292,  2  Nat.  Bankr.  Reg.  648; 
Re  Merchants'  Ins.  Co.  (1871)  6  Nat.  Bankr. 
Reg.  43,  8  BIss.  162 ;  Mather  v.  Coe  (1899)  92 
Fed.  Rep.  333. 

An  Insolvent  partnership  firm  suffering  a  re- 
ceiver to  be  appointed  will  be  adjudged  a  bank- 
rupt. Hardy  v.  Blninger,  4  Nat.  Bankr.  Reg. 
262,  8.  C,  Re  Blninger  (1870)  7  Biatchf.  262.. 
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Affirming  Hardy  v.  Clark,  8  Nat.  Bankr.  Beg. 
836. 

A  dissolution  of  an  Insolyent  corporation  and 
the  appointment  of  a  receiver  will  authorise 
bankrupt  proceedings  if  commenced  within  six 
months  after  the  dissolution  of  the  corporation. 
Re  New  Amsterdam  F.  Ins.  Co.  (1873)  6  Ben. 
868. 

In  this  case  it  was  said  that  the  views  in 
Thornhill  v.  JBank  oif  Louisiana  (1870)  1  Woods, 
1,  5  Nat.  Bankr.  Reg.  867,  and  (1870)  3  Nat. 
Bankr.  Reg.  435  (see  infra),  will  not  be  adopted 
ontii  they  are  approved  by  the  circuit  court  of 
this  district. 

A  decree  of  involuntary  bankruptcy  will  be 
granted  where  a  corporation  was  dissolved  and 
a  receiver  appointed  at  the  instance  of  the  at- 
torney general  in  the  state  court.  Re  Washing- 
ton Marine  Ins.  Co.  (1868)  2  Ben.  292,  2  Nat. 
Bankr.  Reg.  648.  This  was  on  the  ground  that 
the  company  suffered  lis  property  to  be  taken 
on  legal  process  with  intent  to  defeat  the  opera- 
tion of  the  bankrupt  act  of  1867.  This  case 
does  not  show  whether  the  company  was  insol- 
vent or  not. 

The  appointment  of  a  receiver  by  a  state 
court,  to  take  charge  of  property  of  an  insolvent 
corporation,  is  an  attempt  to  defeat  the  bank- 
rupt law  of  1867,  I  39,  cl.  8,  prohibiting  "tak- 
ing on  legal  process."  Re  Merchants'  Ins.  Co. 
(1871)  3  BIss.  162,  6  Nat.  Bankr.  Reg.  43.  In 
this  case  the  court  said  that  a  state  could  not 
defeat  the  operation  of  any  bankrupt  law  by 
providing  that  an  insolvent  corporation  should 
be  wound  up  in  state  courts,  and,  if  insolvency 
exists,  a  person  or  corporation  is  within  the 
provisions  of  the  bankrupt  law,  and  Federal 
courts  have  exclusive  jurisdiction  of  the^prop- 
ety,  and  the  corporation  will  be  adjudged  bank- 
rupt on  petition  of  the  creditors. 

The  procuring  of  an  appointment  of  a  re- 
ceiver by  an  insolvent  partnership  firm  under 
the  insolvent  laws  of  Ohio  will  authorize  steps 
to  be  taken  to  hold  assets  pending  adjudication 
in  bankruptcy.  Mather  v.  Coe  (1899)  92  Fed. 
Rep.  333.  In  this  case  it  is  held  to  be  a  pro- 
curing or  suffering  their  property  to  be  trans- 
ferred to  a  receiver,  under  the  insolvent  laws 
of  OhiOb  which  gives  preferences  to  certain 
creditors  for  labor,  and  therefore  is  a  disposi- 
tion which  is  an  act  of  bankruptcy,  under  bank- 
rupt law  1898,  I  3,  subsec.  2. 

But  in  a  suit  against  a  corporation  for  invol- 
untary bankruptcy,  where  it  was  charged  that 
a  corporation  consented  to  the  appointment  of 
a  receiver  of  its  property,  and  thereby  did  pro- 
cure and  suffer  its  property  to  be  taken  on  legal 
process,  an  adjudication  was  refused  where  it 
was  not  shown  that  the  corporation  assented  to 
the  proceeding  in  the  state  court,  although  its 
insolvency  was  admitted.  Re  Safe  Deposit  & 
Sav.  Inst.  (1872)  7  Nat.  Bankr.  Reg.  392. 

And  in  Re  Empire  Metallic  Bedstead  Co. 
(1899)  1  Nat.  Bankr.  News,  386,  Reversing  1 
Nat.  Bankr.  News,  301,  it  was  held  that  under 
the  bankrupt  act  of  1898  an  application  of  an 
Insolvent  corporation  for .  a  dissolution  is  not 
an  act  of  bankruptcy.  In  this  case  the  referee 
held  that  the  bankrupt  act  af  1898,  providing 
that  an  assignment  for  creditors  is  an  act  of 
bankruptcy,  should  be  construed  to  mean  also 
"or  the  appointment  of  a  receiver"  is  an  act  of 
bankruptcy;  but  the  district  court  refused  to 
follow  his  interpretation. 

The  appointment  of  a  receiver  by  a  state  court 
will  not  prevent  subsequent  bankrupt  proceed- 
ings in  the  Federal  court.  Re  Independent  Ins. 
Co.  (1872)  Holmes,  103,  6  Nat.  Bankr.  Reg.  260, 
Affirming  2  Low.  Dec.  97.  6  Nat.  Bankr.  Reg. 
160;  Re  Safe  Deposit  ft  Sav.  Inst.  (1872)  7 
Nat.  Bankr.  Reg.  392;  Re  Green  Fond  R.  Co. 
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(1876)  13  Nat.  Bankr.  Beg.  118;  Re  National  i 
L.    Ins.    Co.    (1874)    6    Biss.    35;    Re   NoonaxK 
(1873)  8  Biss.  491 ;  Thornhill  v.  Bank  of  Louis- 
iana  (1870)    1  Woods,  1,  5  Nat.   Bankr.   Reg. 
867,  Affirming  (1870)  3  Nat.  Bankr.  Reg.  435. 

A  proceeding  in  bankruptcy  against  an  in- 
solvent insurance  company  may  be  malntained»- 
notwithstandlng  a  decree  in  the  state  court  ap- 
pointing a  receiver  to  collect  its  assets  and  pay 
debts  declared  "that  the  said  corporation  be  andi 
the  same  is  hereby  dissolved"  under  Mass.  Gen. 
Stat.  chap.  58,  {  6,  providing  for  a  dissolution 
of  an  insolvent  corporation,  as  the  operation  of; 
a  state  law  regulating  the  distribution  of  an  in- 
solvent debtor  corporation  is  suspended  by  the- 
Federal  bankrupt  act.  Re  Independent  Ins.  Co. 
(1872)  Holmes,  103,  6  Nat.  Bankr.  Reg.  260,  Af- 
firming 2  Low.  Dec.  97,  6  Nat.  Bankr.  Reg.  169. 
In  this  case  the  court  said :  "The  sooner  it  is- 
understood  that  now,  when  a  uniform  law  of 
bankruptcy  is  in  operation  under  the  authority 
conferred  upon  Congress  by  the  Constitution  of 
the  United  States,  no  power  exists  to  wrest, 
from  the  Jurisdiction  of  the  courts  in  bankrupt- 
cy the  assets  of  such  bankrupt  individuals  and 
corporations  as  are  within  the  scope  of  the  pro- 
visions of  the  bankrupt  act,  the  more  will  the- 
beneficent  provisions  of  that  act  be  felt  and  ap- 
preciated." 

The  appointment  of  a  receiver  for  an  insol- 
vent corporation,  by  a  state  court,  will  not  pre- 
vent the  bankrupt  court  taking  Jurisdiction  in. 
proceedings    for    involuntary    bankruptcy.     Re- 
Safe  Deposit  ft  Sav.  Inst.  (1872)  7  Nat.  Bankr. 
Reg.  392. 

That  a  state  court  had  appointed  a  receiver 
for  an  insolvent  corporation  will  not  prevent, 
subsequent     proceedings     in     bankruptcy.     Re 
Green  Pond  R.  Co.  (1876)  13  Nat.  Bankr.  Reg. 
118.     In   this  case  the  court  said  that  N.   J. 
Nixon,  Dig.  402,  act  I^ebruary  16,  1829, — "An. 
Act  to   Prevent   Frauds  by   Incorporated  Com- 
panies,"   under    which    the    receiver    was    ap- 
pointed,— was  in  effect  a  bankrupt  act.  and  was. 
Buoerseded  by  the'  bankrupt  act  of  1867. 

The  appointment  of  a  receiver  to  take  charge- 
of  the  assets  of  a  corporation  will  not  prevent, 
bankrupt  proceedings,  where  no  order  for  dis- 
tribution has  been  made  In  the  state  court,  un- 
der U.  3.  Itev.  Stat.  1874,  |  5123,  providing  that 
when  a  proceeding  is  had  to  wind  up  the  af- 
fairs of  a  corporation,  any  order  made  by  the 
state  court  for  a  distribution  of  assets  shall  be 
valid,  notwithstanding  bankrupt  proceedings. 
Re  National  L.  Ins.  Co.  (1874)  6  Biss.  35. 

One  member  of  a  firm  may  file  a  petition  In. 
bankruptcy  for  himself  and  for  the  firm,   al- 
though in  prior  proceedings  a  receWer  has  been 
appointed  in  the  state  court.  Re  Noonan  (1873) 
3  Biss.  491. 

Commissioners  of  an  insolvent  bank,  ap- 
pointed under  La.  act  March  14,  1842,  provid- 
ing for  dissolution  of  banks  and  for  distribu- 
tion of  assets,  have  no  standing  In  a  bankrupt 
court  to  object  to  an  adjudication  in  bankrupt- 
cy, as  the  Louisiana  law  is  a  bankrupt  or  an 
insolvent  act  and  so  held  by  the  state  courts, 
and  was  suspended  by  the  taking  effect  of  the- 
bankrupt  act  June  1,  1867,  so  that  thereafter 
the  state  courts  had  no  Jurisdiction  to  proceed 
under  it,  and  all  the  proceedings  ag%inst  a  bank 
under  the  state  act  are  null  and  void.  Thorn- 
hill V.  Bank  of  Louisiana  (1870)  1  Woods,  1, 
6  Nat.  Bankr.  Reg.  367,  Affirming  (1870)  a 
Nat.   Bankr.  Reg.  435. 

The  Federal  court  In  bankrupt  proceedings 
will  take  charge  of  the  assets,  and  in  some  cases 
an  injunction  was  granted  by  the  Federal  court 
against  interfering  with  the  same,  although  a 
receiver  had  previously  been  appointed  in  the- 
state  court. 
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Where  a  state  court  issues  an  order  to  show 
•cause  why  a  receiver  of  a  corporation  shall  not 
be  appointed,  but  matces  no  order  for  a  distribu- 
tion of  assets,  and  the  next  day  a  petition  in 
involuntary  bankruptcy  is  filed  and  an  adjudica- 
tion in  bankruptcy  had  before  a  receiver  is 
■appointed,  the  Jurisdiction  of  the  state  court  is 
at  an  end.  Watson  v.  Citizens'  Sav.  Bank 
(1874)  11  Nat.  Bankr.  Reg.  161.  In  this  case 
it  was  held  that  act  of  Congress  February  13, 
1873,  providing  that  when  proceedings  are  had 
to  wind  up  the  affairs  of  a  corporation  in  the 
state  courts,  and  to  divide  its  assets  ratably 
among  its  creditors,  prior  to  proceedings  in 
bankruptcy  having  been  commenced,  any  order 
made  in  the  state  courts  for  distribution  while 
such  state  court  shall  remain  actually  or  con- 
structively in  control  of  the  assets  shall  be 
deemed  valid,  applies  only  to  such  orders  relat- 
ing to  ratable  distributions  as  the  state  court 
may  have  passed  prior  to  the  commencement  of 
proceedings  of  adjudication  under  the  bankrupt 
law.' 

Where  proceedings  for  a  receiver  of  a  bank  to 
administer  its  assets  for  the  creditors  were 
pending  in  the  state  court,  and  the  bank  filed  a 
petit ioD  in  bankruptcy  in  the  Federal  court,  the 
latter  co^rt  ordered  the  surrender  of  all  the  as- 
sets to  the  register  in  bankruptcy,  and  issued  an 
injunction  to  restrain  the  prosecution  of  the  ac- 
tion by  the  complainant  In  the  state  court.  Re 
•Citizens*  Sav.  Bank  (1873)  9  Nat.  Bankr.  Reg. 
152. 

And  where  a  receiver  in  a  state  court  was  ap- 
pointed for  an  insolvent  corporation  November 
13,  and  Involuntary  bankrupt  proceedings  were 
had  December  23,  the  Federal  court  enjoined 
the  receiver  from  taking  charge  of  the  property. 
Piatt  V.  Archer  (1872)  9  Blatchf.  559. 

In  this  case  the  court  said  that  no  doctrine  can 
be  admitted  which  would  place  It  in  the  power 
of  a  state  or  in  the  courts  of  a  state,  to  ren- 
der nugatory  the  operation  of  the  bankrupt  act 
in  respect  to  such  corporations  as  are  subject 
to  It,  and  the  court  held  that 'a  decree  dissolv- 
ing the  corporation  after  service  in  the  bankrupt 
•case  and  before  return  should  be  disregarded. 

Where  a  receiver  was  appol&ted  for  a  corpora- 
tion in  a  supplementary  proceeding,  and  after- 
wards a  decree  in  involuntary  bankruptcy  was 
had,  and  then  the  receivership  extended  to  all 
the  bankrupt's  property,  the  assignee  in  bank- 
ruptcy is  entitled  to  all  the  assets  at  the  time 
of  filing  bankrupt  proceedings.  Smith  v. 
Buchanan  (1871)  8  Blatchf.  153,  4  Nat.  Bankr. 
Reg.  397,  Afiii-med  In  Buchanan  v.  Smith 
(1872)   10  Wall.  277,  21  L.  ed.  280. 

This  was  upon  the  ground  that  as  the  credit- 
'ors,  in  proceedings  against  the  corporation,  had 
reason  to  believe  that  the  corporation  was  in- 
aolvent  In  neglecting  to  pay  Its  debts,  and  that 
■as  the  corporation  in  neglecting  to  take  steps 
•contemplated  by  the  bankrupt  law  was  acting  in 
fraud  of  tne  law  Itself,  the  apparent  lien  of  the 
Judgment  creditors  would  be  set  aside  at  the 
Instance  of  the  assignee  in  bankruptcy. 

In  Buchanan  v.  Smith  (1872)  16  Wall.  277, 
21  L.  ed.  280.  Affirming  Smith  v.  Buchanan 
(1871)  8  Blatchf.  153, -4  Nat.  Bankr.  Reg.  397. 
It  was  held  that  N.  Y.  Code,  H  292,  294,  under 
which  the  appointment  of  a  receiver  was  made, 
had  no  application  whatever  to  corporations, 
and  that  the  proceedings  thereunder  were  void, 
and  that  judgment  creditors  must  proceed  in 
the  state  court,  under  N.  Y.  Sess.  act  1825.  p. 
449,  Rev.  Stat.  463.  providing  for  the  sequestra- 
tion of  property  and  effects  of  corporations  for 
the  benefit  of  creditors.  The  Federal  court  held 
that  the  judgment  under  which  a  receiver  was 
appointed  and  under  which  the  defendant  claimed 
a  Hen  was  void  on  the  ground  that  the  company, 
45  L.  R.  A. 


within  four  months  before  the  filing  of  the  peti- 
tion against  them  in  bankruptcy,  did  "procure 
or  sufifer"  their  property  to  be  seized  on  execu- 
tion with  a  view  to  give  a  preference  to  credit- 
ors. 

Where  one  member  of  a  partnership  firm  ot>- 
tains  the  appointment  of  a  receiver  In  a  state 
court,  and  the  other  members  subsequently  ap- 
ply for  an  adjudication  in  bankruptcy  for  the 
firm,  the  Federal  court  will  grant  an  Injunction 
against  the  partner  proceeding  further  in  the 
state  court  and  to  preserve  the  assets.  Re  I  la- 
thorn  (1875)  2  Woods,  73.  In  this  case  the 
court  said  that  this  was  not  a  case  where  a 
creditor  was  seeking  to  enforce  his  claim  in  che 
state  court,  but  was  an  action  by  a  partner 
against  whose  firm  bankrupt  proceedings  were 
pending. 

The  Federal  court  enjoined  a  receiver  and 
creditors  from  proceeding  In  the  state  court  to 
pursue  assets,  where  an  assignment  made  some 
ten  years  prior  to  bankrupt  proceedings  was 
held  void  by  the  state  court.  Sedgwick  v. 
Menck   (1868)   1  Nat.  Bankr.  Reg.  425. 

But  In  some  cases  the  Federal  courts  have 
refused  to  interfere  with  the  assets  in  the  bands 
of  a  receiver  appointed  in  prior  proceedings  in 
the  state  court.  In  some  of  these  cases  lapse 
of  time  prevented  an  Interference. 

The  bankrupt  court  will  not  interfere  with 
the  possession  of  property  In  the  hands  of  a 
receiver  appointed  in  a  state  court  in  prior  pro- 
ceedings, unless  the  title  of  the  receiver  is  im- 
peached under  the  bankrupt  act.  Alden  v. 
Boston.  H.  &  E.  R.  Co.  (1871)  5  Nat.  Bankr. 
Reg.  230. 

And  an  injunction  was  refused  in  the  Federal 
court  where  the  petition  In  bankruptcy  was  in- 
suflicient  and  was  dismissed,  although  It  was 
claimed  that  the  appointment  of  a  receiver  of 
partnership  assets  was  an  act  of  bankruptcy. 
Re  Keller  (1878)  18  Nat.  Bankr.  Reg.  10.  In 
this  case  the  court  said :  "I  must  decline,  there- 
fore, to  entertain  any  question  concerning,  or 
to  express  any  opinion  upon,  the  alleged  im- 
proper, unjust,  and  oppressive  acts  of  the  state 
court,  or  to  permit  the  alleged  existence  of  such 
facts  to  control  In  any  way  the  action  of  the 
court,  even  in  a  matter  of  discretion.  If  such  it 
is,  upon  which  I  am  called  to  act."  The  peti- 
tion In  bankruptcy  lacked  the  requisite  number 
of  petitioners. 

And  where  a  receiver  of  a  partnership  was 
appointed  In  1806,  the  Federal  court  In  bank- 
rupt proceedings  under  the  act  of  1898  refused 
to  Interfere.  Re  Price  (1899)  92  Fed.  Rep- 
987,  1  Am.  Bankr.  Rep.  606. 

The  bankrupt  court  will  not  interfere  with 
funds  obtained  by  a  receiver  four  months  prior 
to  bankrupt  proceedings.  Re  Meyers  (1899) 
1  Nat.  Bankr.  News,  293. 

In  this  case  It  was  said  that  the  words 
"state  insolvency  laws"  in  the  bankrupt  act  of 
1898  refer  to  those  special  statutes  passed  by 
the  various  states  which  are  in  effect  bankrupt 
laws  of  local  application,  such  as  insolvency 
laws  of  Massachusetts  and  N.  Y.  Code  of  Civ. 
Proc.  §§  2149,  2157,  and  that  "they  may  include 
general  assignment  laws  such  as  N.  Y.  act  1877. 
though  that   may  be  doubted." 

A  receiver  under  a  mortgage  foreclosure  In  a 
state  court  cannot  be  dispossessed  by  subse- 
quent bankrupt  proceedings.  Davis  v.  AIal>ama 
&  F.  R.  Co.  (1873)   1  Woods,  661. 

And  in  some  cases  the  state  courts  have  re- 
fused to  order  the  assets  turned  over  to  an  as- 
signee in  subsequent  bankrupt  proceedings. 
Appleton  V.  Bowles  (1874)  9  Nat  Bankr.  Reg. 
354. 

The  state  court  will  not  on  a  mere  motion 
order  a  receiver  on  a  creditor's  bill  to  turn  over 
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the  assets  to  an  assignee  appointed  In  subse- 
quent proceedings  In  bankruptcy.  Freeman  y. 
Fore  (1874)  14  Nat.  Bankr.  lUig.  46.  The  court 
said  that  the  bankrupt  court  has  exclusive 
Jurisdiction  In  administering  the  assets  of  a 
bankrupt  whenever  It  deems  it  proper,  and  may 
enjoin  creditors  from  proceeding  against  assets, 
but  until  it  shall  have  done  so  the  state  court 
will  not  surrender  its  jurisdiction. 

In  Watklns  v.PInkney  (1842)  3  Edw.  Ch.  533, 
it  was  held  that  where  a  receiver  has  been  ap- 
pointed In  a  creditor's  suit,  the  sul>8equent  appli- 
cation for  the  benefit  of  the  bankrupt  act  by  the 
(tebtor  will  not  protect  him  from  an  attachment 
in  refusing  to  deliver  his  pr<H>erty  to  the  receiver. 

Where  a  receiver  of  a  corporation  Is  ap- 
pointed at  the  Instance  of  creditors,  and  Is  ad- 
ministering the  assets  for  the  benefit  of  all 
creditors,  the  state  court  will  not  turn  over  the 
IKX^pert^to  an  assignee  In  subsequent  bankruptcy 
proceedings  at  the  instance  of  some  of  the  credit- 
ors. Myer  v.  Crystal  Lake  Pickling  &  Preserving 
Works  (1875)  14  Nat.  Bankr.  Reg.  9.  In  this 
case  the  court  said  that  the  Federal  cases  which 
show  an  interference  by  a  Federal  court  with 
a  receiver  appointed  In  prior  proceedings  are 
those  where  a  receiver  has  been  appointed  under 
a  state  Insolvent  law  that  is  superseded  by  the 
bankrupt  act.  After  the  assignment  of  the  debt- 
or's property  to  a  receiver,  his  title  is  superior 
to  that  of  an  assignee  In  banKruptcy  appointed 
in  subsequent  proceedings,  and  his  release  of  a 
debt  will  be  binding.  Roberts  v.  Albany  &  W. 
S.  U.  Co.  (1857)  25  Barb.  662. 

In  Clark  v.  Blnlnger  (1870)  3  Nat.  Bankr.  Reg. 
518,  an  assignee  In  bankruptcy  interfering  with 
assets  In  the  hands  of  a  receiver  under  a  prior 
appointment  of  a  state  court  was  held  guilty 
of  contempt.  In  this  case  the  action  was  com- 
menced November  19  In  the  state  court,  and  a 
receiver  was  appointed  and  took  possession,  and 
on  December  11  bankruptcy  proceedings  were 
instituted  and  an  adjudication  had  De«ember 
22.  The  court  said  that  under  the  bankrupt  act 
of  1867  the  Federal  court  had  no  authority  con- 
ferred to  interfere  with  process  or  proceedings 
In  the  state  court,  and  that  the  bankrupt  act 
expressly  preserved  all  liens  existing  at  the 
commencement  of  proceedings  in  bankruptcy ; 
that  the  partner  had  a  lien  on  the  assets  tor  the 
payment  of  debts  and  surplus  to  him ;  that  only 
transfers  and  assignments  In  preference  or  in 
fraud  of  creditors  were  denounced  by  the  bank- 
rupt law  of  1867 ;  and  that  nothing  in  that  act 
excluded  Jurisdiction  of  other  tribunals  from 
a  Just  distribution  of  the  debtor's  property  ex- 
cept in  bankruptcy  cases. 

In  Re  Clark  (1870)  3  Nat.  Bankr.  Reg.  524, 
the  Federal  court  declined  to  interfere,  saying : 
'*It  does  not  appear  that  this  court  has  «uch 
superior  Jurisdiction  in  the  premises,  or  such 
supervisory  control  over  the  state  court  in  re- 
spect to  the  property  in  question,  as  to  author- 
ize it  to  take  away  from  the  state  court  the 
possession  of  such  property,  or  to  enjoin  the 
receiver  from  further  interfering  with  such 
property."  And  In  Re  Blnlnger  (1870)  7 
Blatchf.  169,  the  United  States  circuit  court  re- 
fused to  grant  a  writ  of  prohibition  to  the  state 
court  to  prevent  further  proceedings. 

In  Re  Piatt  (1877)  10  Jones  &  S.  513,  52 
How.  Pr.  468,  the  state  court  refused  an  as- 
signee in  bankruptcy  leave  to  sue  a  receiver  ap- 
pointed by  such  court. 

A  receiver  In  a  state  court  cannot  claim  that 
a  previous  assignment  is  void,  where  the  receiv- 
er does  not  Institute  a  suit  until  after  proceed- 
ings in  bankruptcy  are  had.  Olney  v.  Tanner 
(18S2)  10  Fed.  Rep.  101. 

The  api>ointment  of  a  receiver  at  the  instance 
of  a  partner  on  the  ground  that  his  copartner 
45  Ij«  R.  a. 


is  waatlng  the  property  will  not  prevent  the 
plaintiff  in  that  action  from  subsequently  ob- 
talnLng  his  discharge  In  bankruptcy.  Re  Shoe- 
maker (1868)  4  Bias.  245.  In  this  case  the 
court  said :  "It  may  l>e  that  the  appointment 
of  a  receiver  by  a  court  of  equity  vests  the  title 
to  the  property  in  dispute  in  him  temporarily. 
But  it  seems  to  me  an  error  to  suppose  that, 
even  if  done  at  the  Instance  of  a  falling  partner. 
It  would  be  such  a  fraudulent  transfer  of  his 
property  as  Is  contemplated  and  provided  by  the 
bankrupt  act.  If,  in  June,  1867,  Shoemaker 
found  that  his  partner  was  wasting  their  part- 
nership property,  it  was  perfectly  lawful  for  him 
to  apply  to  a  state  court  for  redress,  whether 
at  that  time  he  was  insolvent  or  not.  In  doing 
so,  the  best  way  to  put  a  stop  to  that  waste 
would  probably  be  to  put  the  property  into  the 
hands  of  a  receiver.  Such  a  course  would  be 
likely  to  contribute  to  his  own  advantage  and 
to  the  security  of  his  creditors.  And  to  argue 
that  in  doing  so  he  committed  a  fraud,  either 
on  his  creditors  or  on  the  bankrupt  act,  appears 
to  me  to  be  most  unreasonable." 

VI.  Effect  of   creditor's    bill  or   supplementary 
proceedings  as  against  bankrupt  proceedings. 

No  lien  can  be  acquired  by  creditor's  bill  or 
supplementary  proceedings  in  the  state  court 
after  proceedings  In  bankruptcy  are  Instituted. 

Supplementary  proceedings  after  a  petition  in 
involuntary  bankruptcy  is  filed  are  void. 
Buchanan  v.  Smith  (1872)  16  Wall.  277,  21 
L.  ed.  280. 

And  after  adjudication  In  bankruptcy  a  cred- 
itor's bill  cannot  create  any  Hen  as  against  an 
assignee  In  bankruptcy.  Winters  v.  Claltor 
(1877)  54  Miss.  341,  18  Nat.  Bankr.  Reg.  533. 

In  Re  Allen  (1842)  1  N.  Y.  Legal  Obs.  115, 
It  was  said  that  In  Re  Thayer,  June  22,  1842, 
MS.,  it  was  held  that  a  lien  could  not  be  ac- 
quired by  a  creditor's  bill  as  against  prior  bank- 
rupt proceedings. 

Under  the  bankrupt  act  of  1898,  the  bankrupt 
court  will  enjoin  prior  supplementary  proceed- 
ings in  the  state  court  If  attacked  In  time.  Re 
De  Long  (1898)  1  Am.  Bankr.  Rep.  66. 

So,  supplementary  proceedings  begun  within 
four  months  prior  to  bankruptcy  proceedings 
will  be  stayed  by  the  Federal  court.  Re  Kletch- 
ka  (1809)   92  Fed.  Rep.  001. 

Under  bankrupt  act  July  1,  1898,  (  70,  subd. 
e,  providing  that  the  trustee  may  avoid  any 
.transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have 
avoided,  an  injunction  will  be  granted  against 
an  action  to  set  aside  a  fraudulent  conveyance 
begun  July  30,  1898,  and  a  supplementary  pro- 
ceeding where  the  debtor  was  examined  prior 
to  July  1,  and  proceedings  adjourned  to  Septem- 
ber 24,  1808. 

The  referee  held  that  the  bankrupt  act  of 
1898,  §  11,  providing  that  suits  upon  a  claim 
for  which  a  discharge  would  be  a  release  shall 
be  stayed,  authorized  an  injunction.  Re  Adams 
(1808)  1  Am.  Bankr.  Rep.  94. 

Where  no  Hen  is  acquired  In  supplementary 
proceedings  or  by  a  creditor's  bill  in  the  state 
court,  the  assignee  in  bankruptcy  In  subsequent 
proceedings  will  be  entitled  to  the  assets. 
Olney  v.  Tanner  (1883)  18  Fed.  Rep.  636 ;  Re 
Smith  (1842)  Fed.  Cas.  12.997  ;  Re  Allen  (1842) 
1  N.  Y.  Legal  Obs.  116;  Trow  v.  Lovett  (1877) 
122  Mass.  571. 

A  lien  of  a  crediiOir*s  bill  to  vacate  certain 
deeds  on  property  secured  by  the  creditor  under 
attachment  proceedings  must  yield  to  bankrupt 
proceedings  Instituted  pending  the  attachment, 
under  the  bankrupt  act  of  1867,  as  that  avoided 
all  attachments  within  that  time.  Hatfield  v. 
Moller  (1880)  4  B'ed.  Rep.  717. 
13 
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A  Judgment  creditor  hai  no  Hen  by  nipple- 
mentary  proceedings  upon  dioses  In  action  aa 
against  subsequent  proceedings  In  bankruptcy 
where  no  receiver  is  appointed  by  the  state 
court.  Re  Wheeler  (1878)  18  Nat.  Bankr.  Beg. 
886. 

Where  supplementary  proceedings  were  had 
In  the  state  court  prior  to  filing  a  petition  In 
bankruptcy,  but  no  appointment  of  a  receiver 
was  made,  or  any  order,  as  required  by  N.  Y. 
Code  of  Procedure,  (  298,  providing  that  the 
receiver  shall  be  vested  with  property  and  ef- 
fects of  the  judgment  debtor  from  the  time  of 
the  filing  and  recording  of  the  order,  the  Fed- 
eral court  will  restrain  the  creditor  from 
farther  prosecution  of  the  supi>lenwntary  pro- 
ceedings In  the  state  court.    Re  Nolan  (1876) 

8  Ben.  650. 

As  against  an  assignee  in  bankruptcy  a  cred- 
itor had  no  lien  under  a  bill  filed  January  23, 
1809,  whei«  the  lien  of  the  judgment  under 
which  the  proceedings  were  had  was  within  four 
months  of  the  time  when  the  bankrupt  act  of 
1808  took  effect  In  such  cases.  Re  Fellerath 
(1809)   2  Am.  Bankr.  Bep.  40. 

And  no  lien  is  acquired  by  a  creditor's  bill 
filed  February,  1842,  where  a  receiver  was  ap- 
pointed April  25,  and  a  petition  In  bankruptcy 
was  filed  February  16,  and  decree  April  80. 
Bw  parte  Waddeli  (1842)  1  N.  Y.  Legal  Obs.  63. 
In  this  case  the  Federal  court  declined  to  make 
an  order  for  the  receiver  to  turn  the  assets 
over  to  the  assignee  In  bankruptcy  on  the 
ground  that  he  had  a  complete  remedy  in  the 
state  court. 

In  Storm  v.  Waddell  (1845)  2  Sandf.  Ch.  494, 
the  court  declined  to  follow  this  decision. 

Delay  by  an  assignee  In  bankruptcy  in  as- 
serting his  claim  to  assets  may  prejudice  his 
rights  as  against  creditor's  bills. 

So,  the  failure  for  three  years  of  an  assignee 
in  bankruptcy  to  sue  for  assets  recovered  by 
creditors  in  a  suit  for  all  creditors  to  set  aside 
a  sale  will  prevent  an  injunction  against  pro- 
ceedings in  the  state  court.    Re  Pitts  (1881) 

9  Fed.  Bep.  642. 

And  where  a  creditor's  bill  was  pending,  and 
a  decree  of  bankruptcy  rendered,  and  the  cred- 
itors obtained  a  decree,  an  Injunction  was  i«- 
fused  by  the  bankrupt  court  after  the  assignee 
in  bankruptcy  had  for  two  years  delayed  taking 
any  action.  Smith  v.  Gordon  (1843)  2  N.  Y. 
Legal  Obs.  826. 

If  a  creditor  files  his  claim  In  bankruptcy 
without  asserting  a  lien  obtained  by  creditor's 
bill,  his  Hen,  as  against  the  assignee  In  bank- 
ruptcy, is  lost.  Stewart  v.  Isidor  (1868)  1  Nat 
Bankr.  Beg.  485. 

But  a  Hen  acquired  by  creditor's  bill  is  not 
affected  by  subsequent  proceedings  in  bankrupt- 
cy. Klmberllng  v.  Hartly  (1880)  1  Fed.  Bep. 
671 ;  Johnson  v.  Bogers  (1876)  15  Nat.  Bankr. 
Beg.  1;  House  v.  Swanson  (1871)  7  Heisk.  82; 
Cowan  V.  Dunn  (1878)  1  Lea,  68;  Re  Allen 
(1842)  1  N.  Y.  Legal  Obs.  115 ;  Storm  v.  Wad- 
deH  (1846)  2  Sandf.  Ch.  494;  Clarke  v.  Blst 
(1844)  8  McLean,  494. 

In  this  latter  case  it  was  said  that  when  a  state 
tribunal  has  rightfully  taken  jurisdiction  of  the 
cause,  though  having  some  connection  with  an 
estate  In  bankruptcy,  it  affords  no  sufficient  rea- 
son for  Its  withdrawal  from  that  jurisdiction 
that  a  Federal  court  might  have  taken  cognis- 
ance of  it. 

And  a  lien  acquired  by  creditor's  bill  more 
than  six  months  prior  to  bankrupt  proceedings 
will  not  be  disturbed,  and  is  superior  to  the 
claim  of  the  assignee  in  bankruptcy.  Pool  v. 
Bagland  (1876)  67  Ala.  414.  In  this  case,  al- 
though the  assignee  In  bankruptcy  was  a  party. 
It  seems  that  he  made  no  claim  to  the  assets. 
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Under  N.  0.  Ordinance,  June  23,  1866,  (  18, 
providing  that  any  creditor  attempted  to  be  de- 
frauded may  maintain  a  creditor's  bill  before 
judgment  at  law,  a  lien  obtained  thereby  Is  not 
affected  by  subsequent  proceedings  in  bankrupt- 
cy.    Carr  v.  Fearington  (1869)  68  N.  C.  560. 

In  Storm  v.  Waddell  (1845)  2  Sandf.  Ch.  494, 
it  was  said  that  in  the  United  States  courts 
within  New  York  state  there  are  conflicting 
decisions  on  the  question  as  to  whether  the 
creditor  obtains  a  Hen  by  his  suit. 

It  was  also  said  that  in  Smith  v.  Bleecker, 
MS.  (1845),  a  plea  of  a  bankrupt's  discharge 
and  assignments  in  a  creditor's  suit  was  over- 
ruled where  the  proceedings  in  bankruptcy  pre- 
ceded by  a  few  days  the  filing  of  the  bill,  hold- 
ing that  the  decree  in  bankruptcy  took  effect 
from  its  entry,  and  not  from  the  time  of  filing 
the  petition. 

Supplementary  proceedings  under  N.  Y.  Code 
Civ.  Proc.  (  2464,  providing  for  a  receiver,  are 
a  substitute  for  a  creditor's  bill,  and  not  a  pro- 
ceeding commenced  under  a  state  insolvent  law, 
and  the  i.icle  obtained  In  1897  by  a  receiver 
setting  aside  a  transfer  will  not  be  affected  by 
subsequent  bankrupt  proceedings.  Re  Meyers 
(1899)  1  Nat  Bankr.  News.  293. 

In  McCallum  House  Furnishing  Co.  v.  Wehe 
(1899)  1  Nat.  Bankr.  News,  267,  where  the 
debtor  was  cited  in  a  proceeding  under  Wis. 
Bev.  Stat.  (  4006,  providing  for  an  examination 
of  a  party  in  aid  of  a  prosecution  or  defense, 
it  was  held  that  the  bankrupt  act  did  not  pro- 
hibit the  state  court  from  trying  cases  where 
claims  sounding  in  tort  were  brought  before 
them.  (The  report  of  this  case  does  not  show 
whether  the  effect  of  this  proceeding  is  like  a 
creditor's  bill  or  not.) 

Proceedings  in  bankruptcy  supersede  pro> 
ceedings  on  a  creditor's  bill,  subject  to  all  liens, 
and  the  judgment  creditor  will  be  enjoined  from 
proceeding  in  the  state  court  Re  Whipple 
(187%  13  Nat  Bankr.  Beg.  373,  6  Blss.  616. 

An  order  to  show  cause  why  a  debtor  should 
not  be  punished  for  contempt  in  supplementary 
proceedings,  made  prior  to  bankrupt  proceed- 
ings, will  not  be  enjoined  by  the  Federal  court 
Re  Hill  (1868)  2  Nat  Bankr.  Beg.  140. 

An  order  made  for  an  examination  of  a  debt- 
or in  supplementary  proceedings  Is  a  *'legal 
process"  within  the  meaning  of  bankrupt  act 
1867,  (  89,  authorising  bankrupt  proceedings 
where  the  debtor  shall  conceal  himself  to  avoid 
service  of  process  in  an  action  for  the  recovery 
oif  a  debt  or  demand  provable  under  the  act. 
Brock  V.  Hoppock  (1868)  2  Nat  Bankr.  Beg.  7. 

VII.  Effect  of  an  aeeignn^^nt  for  creditora  on 
the  right  to  a  diaoharge  in  bankruptcy' 

Some  cases  hold  that  a  preferential  assign- 
ment for  creditors  will  prevent  a  discharge. 
Other  cases  hold  that  an  assignment  is  of  itself 
an  Intent  to  defeat  the  law  and  will  prevent  a 
discharge.  There  is  some  confilct,  however, 
most  of  the  cases  oontra  turning  on  the  date  of 
the  taking  effect  of  the  act  of  1841. 

A  preferential  assignment  for  creditors  made 
after  January  1,  1841,  will  prevent  a  discharge 
in  bankruptcy.  Aspln wall's  Case  (1843)  1 
Clark  (Pa.)  626. 

This  was  held  to  be  contrary  to  the  bank- 
rupt act  of  1841,  (  2,  prohibiting  the  discharge 
of  a  petitioner  who  has,  by  assignment  or  otner- 
wise,  after  January  1,  1841,  or  at  any  other 
time,  in  contemplation  of  the  passage  of  a  bank- 
rupt law,  given  or  secured  any  preference  to 
one  creditor  over  another  without  the  assent 
of  a  majority  in  interest  of  the  creditors  who 
have  not  been  so  preferred. 

The  bankrupt  act  of  1841,  6  Stat  at  L.  442, 
chap.  9,  (  2,  proviso  2,  providing  "in  case  It 
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shall  be  made  to  appear  to  the  coart.  In  the 
course  of  the  prooeedings  in  bankruptcy,  that 
the  bankrupt,  his  application  be'lng  voluntary 
has,  subsequent  to  the  Ist  day  e<  January  .last 
(or  at  any  other  time.  In  contemplation  of  the 
passage  of  a  bankrupt  law)  by  assignment  or 
otherwise,  given  or  secured  any  preference,  etc., 
he  shall  not  receive  a  discharge,  etc.,"  is  to  be 
punctuated  as  above,  and  then  It  will  prevent  a 
discharge  where  the  bankrupt  made  a  preferen- 
tial assignment  for  creditors  subsequent  to  the 
Ist  day  of  January  last.  Re  Irwine  (1842)  1 
Clark  (Pa.)  82. 

A  preferential  assignment  will  prevent  a  dis- 
charge in  bankruptcy.  Be  Seeley  (1879)  19 
Nat.  Bankr.  Reg.  1. 

The  qualification  In  the  act  of  Congress  July 
26,  1876.  19  8tat.  at  L.  102,  does  not  authorise 
a  discharge  where  preferences  in  trust  for  cer- 
tain creditors  are  made  prior  to  the  bankrupt 
proceedings,  as  an  assignment  In  trust  for 
some  creditors  is  *'not  such  an  assignment  as 
by  that  act  is  not  to  prevent  a  discharge  in  in- 
voluntary proceedings,  since  It  is  not  an  assign- 
ment of  all  the  debtor's  property  nor  for  the 
benefit  of  all  their  creditors  ratably."  Re 
Diehl  (1883)  15  Fed.  Rep.  234. 

The  intent  to  have  the  debtor's  estate  wound 
up  and  distributed  under  a  general  assignment 
by  an  assignee  named  by  the  debtor  constitutes 
an  Intent  to  prevent  the  property  from  coming 
to  the  assignee  in  bankruptcy,  and  of  being  dis- 
tributed under  the  bankrupt  law  of  1867,  and 
a  discharge  will  be  refused.  Re  Kraft  (1880) 
4  Fed.  Rep.  623.  In  this  case  it  was  said  that 
the  act  of  July  26,  1867,  providing  that  a  gen- 
eral assignment  made  In  good  faith  and  without 
preferences,  and  valid  according  to  local  law, 
shall  not  prevent  a  discharge  in  involuntary 
cases,  shows  that  a  general  assignment  should 
have  the  effect  of  preventing  a  discharge  in  a 
case  of  voluntary  bankruptcy. 

A  general  assignment  made  by  the  bankrupt 
In  trust  for  creditors,  not  fraudulent,  without 
preference,  although  made  more  than  six  months 
before  the  bankrupt  filed  his  petition  to  be  ad- 
judged a  bankrupt,  will  prevent  a  discharge. 
Re  Kasson  (1878)  18  Nat  Bankr.  Reg.  879.  In 
this  case  it  was  said  that  the  deed  Is  conclusive 
evidence  of  the  intent  of  the  assignor  to  prevent 
the  property  transferred  being  distributed  under 
the, bankrupt  act. 

And  a  discharge  in  bankniptcy  will  be  refused 
where  the  debtor  had  ten  months  previously 
made  an  assignment  of  all  his  property  for  the 
benefit  of  his  creditors  without  preference,  the 
effect  of  such  an  assignment  being  to  hinder 
and  delay  his  creditors.  Re  (3oldschmidt 
(1869)  3  Ben.  370,  3  Nat.  Bankr.  Reg.  165. 

In  this  case  the  deed  of  assignment  was  said 
to  be  an  act  of  bankruptcy,  under  the  bankrupt 
act,  I  39,  and  must  have  been  executed  "in  con- 
templation of  becoming  bankrupt"  under  act  of 
1867,  i  29,  although  the  debtor  testified  that 
the  assignment  waa  made  In  good  faith  and  not 
in  contemplation  of  becoming  bankrupt.  This 
case  was  disapproved  in  Re  Pierce  (1869)  8 
Nat.  Bankr.  Reg.  258. 

A  bankrupt  is  not  entitled  to  his  discharge 
where  he  made  a  general  assignment  for  credit- 
ors without  preference  four  days  prior  to  filing 
his  petition  in  bankruptcy,  notwithstanding 
his  denial  that  he  Intended  when  he  made  his 
assignment,  to  file  a  petitloo  In  bankruptcy.  Re 
Brodhead  (1868)  8  Ben.  106,  2  Nat  Bankr.  Reg. 
278. 

In  this  case  the  assignment  was  held  to  con- 
travene the  bankrupt  act  of  1867,  (  29,  for- 
bidding a  discharge  to  a  bankrupt  who  has 
made  on  assignment  of  his  property  for  the  pur- 
pose of  preventing  his  property  from  coming 
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into  the  hands  of  the  assignee  and  being  dis- 
tributed under  the  act. 

A  general  assignment  by  a  partnership  of  all 
their  property  for  the  benefit  of  creditors  is 
an  act  of  bankruptcy,  and  such  assignment  is 
held  to  have  been  fiade  for  the  purpose  of  pre- 
venting the  property  from  coming  into  the 
hands  of  an  assignee  in  bankruptcy,  and  there- 
fore prevehts  a  discharge  in  bankruptcy.  Re 
Croft  Bros.  (1878)  8  Blss.  188.  In  this  case 
the  aaslgnmcBit  was  made  February  12,  1876, 
and  a  petition  of  voluntary  bankruptcy  filed 
April  11,  and  shortly  after  the  assignment  the 
assignee  turned  over  to  one  of  the  members  the 
fixtures  and  tools  in  trade  and  $100  worth  of 
stock.  The  court  held  that  it  was  evident  that 
the  partners  expected  that  these  assets  were  to 
be  withdrawn  tronf  the  assignee  and  to  go  into 
the  control  of  said  partner. 

But  an  assignment  without  preference  in 
trust  for  all  creditors,  made  February,  1841,  did 
not  affect  the  right  of  a  bankrupt  to  a  discharge 
under  the  act  of  1842.  E9  parte  Quackenboss 
(1842)  1  N.  Y.  Legal  Obs.  146. 

And  an  assignment  preferring  creditors,  made 
October  23,  1841,  did  not  prevent  a  discharge 
in  bankruptcy  on  a  petition  filed  March  19, 
1842,  under  bankrupt  act  1841,  which  took  ef- 
fect February  1,  1842.  Re  Chadwick  (184^) 
5  Law  Rep.  457. 

In  Swan  v.  Littlefield  (1849)  4  Cush.  574,  it 
was  said  that  Re  Chadwick  (1842)  5  Law  Rep. 
457,  held  that  an  assignment  made  by  debtors 
subsequent  to  the  passage  of  the  bankrupt  act 
but  before  it  was  to  go  into  operation,  of  all 
their  property  in  trust  for  certain  preferred 
creditors,  would  not  prevent  a  discharge  under 
the  act  on  their  voluntary  petition ;  but  a  con- 
trary construction  was  given  to  this  clause  by 
Judge  Story  In  Hutchins  v.  Taylor  (1842)  5 
Law  Rep.  289,  who  said :  '*The  act  became  a 
law  by  the  very  terms  of  the  Constitution  of 
the  United  States,  as  soon  as  It  was  approved 
by  the  President,  although  its  operation  was 
8uiq>ended  until  the  1st  day  of  February,  1842." 

A  condition  annexed  to  a  deed  of  assignment 
made  In  1836,  that  the  accepting  creditors  shall 
release  the  assignor,  will  not  prevent  a  dis- 
charge in  bankruptcy.  Re  Holmes  (1843)  1  N. 
Y.  Legal  Obs.  211.  In  this  case  It  was  said 
that  the  condition  Is  nothing  more  than  the 
bankrupt  law  would  require,  and  is  not  a  prefer- 
ence condemned  by  the  bankrupt  law. 

A  creditor  who  consents  to  an  assignment  for 
creditors  is  estopped  from  setting  up  such  as- 
signment as  a  ground  for  resisting  his  discharge 
In  bankruptcy.  Re  Schuyler  (1869)  8  Ben.  200, 
2  Nat  Bankr.  Reg.  549. 

An  assignment  of  all  the  estate  of  a  bankrupt 
giving  a  preference  to  fictitious  debts  In  1839, 
would  not  bar  a  disdiarge  under  the  United 
States  bankrupt  act  of  1841.  Re  Delavan 
(1842)  5  Law  Rep.  370.  The  court  said  that 
"the  debt  must  be  falsely  admitted  in  proceed- 
ings under  this  act,  to  affect  the  bankrupt's 
petition  for  a  certificate,"  and  further  said 
that  any  collusive  arrangement  under  the  deed 
was  not  made  in  contemplation^  of  the  passage 
of  the  bankrupt  act 

A  deed  of  assignment  In  1837  did  not  affect 
the  discharge  of  a  bankrupt  under  the  act  of 
1841.  Re  Macfarlan  (1842)  Fed.  Cas.  No 
8,787. 

In  Re  Pierce  (1869)  8  Nat  Bankr.  Reg.  258, 
It  was  held  that  the  execution  of  a  general  as- 
signment for  the  benefit  of  creditors  without 
any  preference,  sixteen  days  before  filing  the 
original  petition  in  bankruptcy,  did  not  pre- 
clude a  discharge  In  bankruptcy,  under  bank- 
rupt act  of  1867,  I  32,  providing  that  no  dis- 
charge should  be  granted  if  the  bankrupt  has, 
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In  contemplation  of  becoming  bankrupt,  made 
any  pledge,  payment,  transfer,  assignment,  oir 
conveyance  of  any  part  of  his  property  for  the 
purpose  of  preferring  any  creditor  or  for  the 
purpose  of  preventing  the  property  from  coming 
into  the  hands  of  tb«  assignee  or  of  being  dis- 
tributed  under   this   act. 

In  this  case  Re  Goldschmidt  (1869)  3  Ben. 


379,  3  Nat.  Bankr.  Beg.  167,  which  refused  a 
discharge  where  the  assignment  had  been  made 
six  months  priDr  to  the  commencement  of  pro- 
ceedings In  bankruptcy,  was  disapproved,  say- 
ing: **The  decision  Is,  however,  contrary  to  the 
views  upon  which  I  have  acted  in  many  former 
cases,  and  views  which  I  still  entertain." 

I.  T. 


ARKANSAS  SUPREME  COURT. 


N.  L.  DAVIS,  Appt., 

V. 

T.  E.  WEBBER. 


( 


Ark. 


) 


1.  An  Bsreement  bet¥«-eeii  attorney 
and  client  about  to  begin  suit  upon  a 
sheriff's  bond  for  his  failure  to  pay  over  mon- 
ey as  directed  by  a  judgment  that  the  at- 
torney shall  have  the  statutory  penalty  for 
the  default  as  his  compensation  after  the 
client  receives  his  claim  in  full  is  not  void 
for  champerty,  and  will  not  be  set  aside  mere- 
ly because  it  did  not  bring  the  client  the  an- 
ticipated  results. 

2.  A  clause  in  a  contract  between  at- 
torney and  client  for  compensation 
for  conducting  litlt^ation,  that  the  client  shall 
not  settle  the  controversy  without  the  at- 
torney's consent,  is  void  because  against  pub- 
lic policy. 

3.  IVben  a  contract  Is  against  public 
policy  but  neither  malum  prohibitum  nor 
malum  in  ac  courts  will  allow  compensation 
for  services  rendered  under  it  upon  the  rule 
of  quantum  mei'uit. 

4.  One  tbonsand  dollars  is  adeauate 
compensation  for  the  services  of  an  at- 
torney in  enforcing  the  liability  of  a  sheriff's 
bond  for  his  failure  to  pay  $7,114.50  as  di- 
rected by  a  Judgment  where  the  Judgment 
for  principal  and  penalty  is  $10,000  and 
property  is  turned  over  to  his  client  in  com- 
promise valued  at  $8,850. 

6.  Tbe  value  of  services  rendered  in 
one  suit  cannot  be  included  in  a  Judir- 
iiient  establishing  the  Hen  of  an  attorney 
for  his  fees  on  property  received  by  his  client 
in  compromise  of  a  Judgment  in  a  different 
suit. 

{Bunn,  Ch.  J.,  dissents.) 

(February  11,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Miller  County  in 
a  proceeding  brought  to  enforce  plaintiff's 
rights  under  a  contract  by  which  he  was  to 
receive  certain  compensation  for  legal  serv- 
ices.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Williams  Sc  Arnold,  for  appel- 
lant : 

The  rights  of  the  attorney  must  not  con- 
flict with  the  interests  of  the  client. 

Weeks.  Attorneys  at  Law,  §  258 ;  Marshall 
V.  Do&setty  57  Ark.  93;  Rogers  v.  R.  E.  Lee 
Min.  Co.  9  Fed.  Rep.  721. 

Note. — Kor    champertous    contract    with    at- 
torney.  see  also  Croco  v.  Oregon  Short-Line  R. 
Co.  (Utah)  44  L.  R.  A.  285,  and  references  in 
footnote  thereto. 
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Attorney  and  client  sustain  to  each  other 
the  severe  relation  of  trustee  and  cestui  que 
trust,  and  their  dealings  with  each  other  are 
subject  to  the  same  intendments  and  imputa- 
tions as  obtain  between  other  trustees  and 
their  beneficiaries. 

Weeks,  Attorneys  at  Law,  §  268. 

Equity  regards  the  relation  of  attorney 
and  client  much  in  the  same  light  as  that  of 
guardian  and  ward,  and  will  relieve  a  client 
from  hard  bargains  or  from  any  undue  ad- 
vantage secured  over  him  by  his  attorney. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  333. 

The  burden  of  establishing  the  perfect 
fairness,  adequacy,  and  equity  of  the  con- 
tract is  thrown  upon  the  attorney,  upon  the 
general  rule  that  he  who  bargains  in  a  mat^ 
ter  of  advantage  with  a  person  placing  a 
confidence  in  him  is  bound  to  show  that  a 
reasonable  use  has  been  made  of  that  confi- 
d€nce. 

Story,  Eq.  Jur.  S§  310,  311;  Arden  v.  Pat- 
terson, 5  Johns.  Ch.  48;  Dunn  v.  Dunn,  42 
N.  J.  Eq.  431;  North  Chicago  Street  R.  Co. 
V.  Aokley,  171  111.  100,  44  L.  R.  A.  177. 

The  provision  in  the  contract  preventing 
appellant  from  settling  the  controversy 
without  the  consent  of  appellee  is  void. 

Greenhood,  Pub.  Pol.  774;  Boardman  v. 
Thompson,  25  Iowa,  487 ;  Ellwood  v.  Wilson, 
21  Iowa,  523;  Lewis  v.  Leiois,  15  Ohio,  715. 

The  court,  in  considering  what  is  reason- 
able compensation,  may  take  into  conriidera- 
tion  all  the  circumstances  of  the  case,  and 
is  not  bound  by  the  opinion  of  witnesses  sum- 
moned as  experts,  but  their  opinions,  wl\ile 
merely  advisoiy,  should  be  considered  in  con- 
nection with  the  othar  evidence  in  the  cape. 

Cosgrove  v.  Leonard,  134  Mo.  419;  Week^, 
Attorneys  at  Law,  G97. 

If  the  court  should  hold  that  the  contract 
on  its  face  is  valid,  the  purpose  for  which  it 
was  entered  into  having  failed,  it  cannot  be 
enforced  and  plaintiff  must  recover  on  qiuin- 
tum  meruit. 

Hargis  v.  Louisville  Oas  Co.  16  Ky.  L.  Rep. 
3C9;  Moore  v.  Robinson,  92  111.  491;  Weeks, 
Attorneys  at  Law,  2d  ed.  669. 

When  compensation  of  an  attorney  is  to 
be  paid  to  him  contingently  on  the  success- 
ful prosecution  of  the  suit,  the  measure  of 
damages  is  not  the  contingent  fee  agreed 
upon,  but  a  reasonable  compensation  for  the 
services  actually  rendered. 

3  Am.  f(  Eng.  Enc.  Law,  2d  ed.  p.  427; 
Badger  v.  Mayer,  8  Misc.  633;  Western  U. 
Teleg.  Co.  v.  Kenimes,  73  Md.  9;  Polsley  v. 
Anderson,  7  W.  Va.  202,  23  Am.  Rep.  613. 
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When  the  recovery  is  doubtful,  in  case  of 
compromise,  the  attorney  is  not  entitled  to 
recover  on  the  contract,  but  is  entitled  to  be 
paid  the  reasonable  value  of  the  services  ren- 
dered up  to  the  time  of  compromise. 

Carey  v.  Onant,  69  Barb.  674;  Wright  v. 
Wright,  9  Jones  &  S.  432;  Merchants*  Nat, 
Bank  v.  Eustia,  8  Tex.  Civ.  App.  360;  West- 
ern V.  Teleg,  Co,  v.  Semmes,  73  Md.  9. 

In  construing  the  contract  sued  on,  it  will 
be  necessary  to  consider  the  circumstances 
surrounding  the  parties  at  the  time  it  was 
executed  in  order  that  the  purposes  of  the 
contract  may  be  understood. 

Hargis  v.  Louisville  Oas  Co.  15  Ky.  L. 
Rep.  369;  Isham  v.  Parker,  3  Wash.  766; 
Merriam  v.  United  States,  107  U.  S.  442,  27 
It,  ed.  633 ;  Reed  v.  Merchants'  Mut,  Ins.  Co. 
95  U.  S.  23,  24  L.  ed.  348 ;  Maryland  v.  Bal- 
timore d  0.  B.  Co.  22  Wall.  Ill,  22  L.  ed. 
714. 

The  plaintiff,  by  his  conduct  and  express 
approval,  is  estopped  from  denying  that  the 
settlement  was  made  without  his  assent. 

Clearly  no  right  of  his  had  been  impaired 
by  Davis's  agreement,  the  consideration  not 
having  been  paid. 

Marchbanks  v.  Banks,  44  Ark.  48. 

Messrs.  S.  R.  Cookrill  and  Asliley 
Cockrill  for  appellee. 

Wood,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  Webber  against  Davis  to 
recover  the  sum  of  $2,885.50  for  services,  as 
an  attorney  at  law,  under  a  certain  contract, 
and  to  declare  and  enforce  a  lien  for  same 
upon  certain  property.  The  contract  is  as 
follows : 

Whereas,  by  the  judgment  of  the  Miller 
county  circuit  court  in  the  case  of  Mansur  & 
Tebbetts  Implement  Co.  s^nd  Hargadine,  Mc- 
Kittrick  Dry-Goods  Co.  v.  Robt  Ellis,  in 
which  N.  L.  Davis  was  interpleader,  the  pro- 
ceeds of  the  sale  of  the  stock  of  goods  bouglit 
from  said  Ellis  by  said  Davis  was  adjudged 
to  be  the  property  of  N.  L.  Davis,  and  ordered 
to  be  immediately  paid  over  to  him  by  A.  S. 
Blythe,  sherifT,  and  a  similar  order  was  is- 
sued by  tlie  Hempstead  circuit  court  on  the 
other  attachments  against  Ellis,  taken  to 
that  county  on  change  of  venue;  and  demand 
having  been  made  on  said  sheriff,  and  he  fail- 
ing to  pay  the  same,  it  becomes  necessary 
to  proceed  against  him  on  his  official  bond; 
and  the  said  Davis  having  employed  the  said 
T.  E.  W^ebber  for  that  purpose:  Now,  there- 
fore, it  is  agreed  and  understood,  by  and  be- 
tween the  said  T.  E.  Webber  and  the  said  N. 
L.  Davis,  that  T.  E.  Webber  is  to  have,  as 
fees  for  his  services  as  attorney  therein,  the 
10  per  cent  per  month  affixed  by  the  statute 
as  penalty  in  such  default,  and  that  N.  L. 
Davis  is  to  make  no  settlement  with  said 
sheriff,  or  said  bondsmen,  or  either  of  them, 
without  the  assent  of  the  said  T.  E.  Webber. 
In  the  event  a  proposition  of  settlement 
or  compromise  is  submitted,  either  by  the  said 
sheriff  and  his  bondsmen,  or  by  the  said  T. 
E.  Webber  and  N.  L.  Davis,  or  either  of 
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them,  the  same  is  not  to  be  accepted  unless 
agreed  to  by  both  T.  E.  Webber  and  N.  L. 
Davis;  and  in  such  proposition,  so  mutually 
agreed  to,  such  allowance  shall  be  made  for 
T.  E.  Webber's  attorney's  fees  as  may  be 
agreed  upon  by  said  Webber  and  said  N.  L. 
Davis,  or  else  said  proposition  shall  be  re- 
jected. Witness  our  hands  this  30th  day  of 
April,  1894,  to  this  agreement,  which  is  sep- 
arate and  distinct  from,  and  in  no  wise  af- 
fects or  impairs,  any  agreement  heretofore 
entered  into  as  attorney's  fees  on  the  inter- 
pleas  filed  for  N.  L.  Davis  in  said  cause. 

[Signed]     N.  L.  Davis. 
T.  E.  Webber. 

This  amount  which  the  sheriff  was  ordered 
to  pay  Davis  was  $7,114.50.  The  sheriff 
failing  to  pay  said  amount  upon  the  demand 
of  Davis,  Webber  was  employed,  as  indi- 
cated supra,  to  proceed  against  the  sheriff 
and  his  bondsmen  to  collect  the  money.  Ac- 
cordingly, Webber,  as  attorney  for  Davis,  in- 
stituted proceedings  against  the  sheriff  and 
his  sureties,  by  motion  for  summary  judg- 
ment, and  on  September  14,  1894,  obtained 
judgment  against  them  for  $7,034.50,  the 
amount  sued  for,  less  taxes  which  the  sheriff 
had  paid.  The  judgment  was  also  for  in- 
terest at  the  rate  of  6  per  cent  per  annum, 
and  10  per  cent  per  month  penalty,  on  the 
above  amount,  from  April  23,  1894,  until 
paid.  It  was  provided  in  the  judgment  that 
the  amount  of  principal,  interest,  and  pen- 
alty should  not  exceed  $10,000,  the  amount 
of  the  sheriff's  bond.  The  principal,  inter- 
est, and  penalty  would  have  exceeded  $10,- 
000  at  the  time  the  judgment  was  rendered. 
So  the  judgment  obtained  by  Davis  against 
the  sheriff  and  his  bondsmen  was  for  $10,- 
000,  and  the  amount  due  Webber  of  said 
judgment,  under  the  contract  with  Davis, 
was  something  over  $2,800.  Webber  fixed 
his  lien  upon  said  judgment  March  21,  1895. 
In  April  thereafter  Davis  accepted  of  the 
sheriff  and  his  sureties  certain  notes  and  real 
estate  in  satisfaction  of  the  judgment  against 
them.  This  was  done  without  the  payment 
of  Webber's  fee,  and,  as  he  claims,  without 
his  consent;  hence  this  suit. 

Several  defenses  were  presented.  The  only 
ones  we  need  consider  are:  First,  that  the 
contract  was  void ;  second,  that  there  can  be 
no  recovery  except  upon  a  quantum  meruit, 
and,  in  that  case,  Davis  contends,  the  decree 
for  $1,997.05  was  excessive. 

1.  Was  the  contract  void?  Long  ago 
(1857)  this  court,  in  an  elaborate  and 
learned  opinion  by  Mr.  Justice  Scott,  traced 
the  origin,  and  reviewed  the  history,  of  the 
law  of  maintenance  and  champerty,  as  en- 
acted into  statutes  and  declared  by  the  courts 
of  England.  Lytle  v.  State,  17  Ark.  608, 
663  et  scq.  The  conclusion  reached  was  that 
such  laws  were  not  applicable  to  contracts 
between  attorney  and  client  providing  re- 
muneration to  the  attorney  for  services  ren- 
dered his  client  in  conducting  litigation. 
The  English  rule  avoiding  such  contracts 
upon  the  ground  of  maintenance  and  cham- 
perty was  repudiated,  as  repugnant  to  our 
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Constitution  and  statutes;  and  the  court 
showed,  and  might  have  added,  that  such  a 
rule  was  contrary  to  the  genius  of  our  insti- 
tutions. As  was  said  by  Mr.  Justice  Cobb  in 
Neuman  v.  Wwhington,  Mart  A  Y.  79 :  "It 
is  consonant  with  the  nature  of  our  institu- 
tions that  faithful  labors  should  be  rewarded 
by  reasonable  remuneration,  and  he  who 
works  at  the  bar,  and  he  who  works  at  the 
plane,  the  physician,  the  farrier,  the  car- 
penter, and  the  smith,  should  all  possess  an 
equality  of  rights,  and  be  paid  what  they 
reasonably  deeerre  to  have,  according  to  the 
nature  and  value  of  their  respective  serv- 
ices." And  he  continues:  "We  have  here 
no  separate  orders  in  society — ^none  of  those 
exclusive  privileges  which  distinguish  the 
lawyer  ih  England,  in  order  to  attach  htm  to 
the  existing  government,  and  which  consti- 
tutes him  a  sort  of  noble  in  the  land.  .  .  . 
But,  upon  the  whole,  a  lawyer  in  England  is 
as  different  from  a  lawyer  here  as  a  man 
clad  in  a  plain  suit  ol  black  or  blue — his  head 
such  as  nature  made  it — is  unlike  him  in  ap- 
pearance who  has  his  body  surrounded  with 
a  long  robe  and  his  head  covered  with  a  large 
wig."  As  was  said  by  Chief  Justice  Gibson 
in  Foster  v.  Jack,  4  Watts,  334:  "The  dig- 
nity of  the  robe,  instead  of  any  principle  of 
policy,  furnishes  all  the  argument  that  can 
be  brought  to  support"  the  English  rule. 
Kennedy  v.  Broun  7  L.  T.  N.  S.  626,  9  Jur. 
N.  S.  119.  More  than  once  since  the  decision 
in  Lytle  v.  State,  17  Ark.  608,  663,  this  court 
has  recognized  Uie  validity  of  contracts  be- 
tween attorney  and  client,  allowing  the  former 
a  contingent  interest  in  the  subject-matter  of 
litigation  as  compensation  for  his  profession- 
al services.  Brodie  .v.  Watkina,  33  Ark.  645, 
34  Am.  Rep.  49;  Jacks  v.  Thiveatt,  39  Ark. 
340;  Cockrill  v.  Sanders  (Ark.)  8  S.  W.  831. 
We  are  aware  that  some  American  courts  of 
eminent  respectability  have  approved  tlie 
English  rule,  ignoring  such  contracts.  Miles 
y.  Collins,  1  Met.  (Ky.)  308;  Dumas  v. 
Smith,  17  Ala.  305;  Price  v.  Carney,  75  Ala. 
652.  But  see  Ooquillard  v.  Bearss,  21  Ind. 
479,  83  Am.  Dec.  362;  Orr  v.  Tanner,  12  R. 
I.  94.  But  see  Oilman  v.  Jones,  87  Ala.  702, 
4  L.  R.  A.  113,  for  the  doctrine  now  in  Ala- 
bama. But  the  modern,  and  decidedly  pre- 
vailing, view  in  this  country  is,  in  accord 
with  the  rule  adopted  by  this  court,  to  up- 
hold such  contracts.  See  cases  collected  in 
'5  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  826,  and  in 
note  to  Kenriedy  ▼.  Broun  (1863)  2  Am.  L. 
Reg.  N.  S.  372.  Such  contracts,  however, 
should  be  characterized  by  the  utmost  good 
faith  on  the  part  of  an  attorney  towards  his 
client,  because  of  the  confidence  reposed  in 
him.  The  courts  will  scrutinize  such  con- 
tracts closely,  to  see  that  the  uberrima  fides 
has  been  preserved.  If  there  has  been  "sup- 
pression or  reserve  of  fact  or  exaggeration  of 
apprehended  difficulties,"  or  any  circum- 
stances of  the  confidential  relationship  have 
been  seized  upon  by  the  attorney  to  consum- 
mate an  oppressive  contract  with  the  client, 
the  courts  will  not  hesitate  to  express  their 
disapprobation  of  such  contracts,  and,  when 
called  upon,  will  set  them  aside  or  refuse 
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their  enforcement.  Ex  parte  Plitt,  2  Wall. 
Jr.  480;  Chester  County  v.  Barber,  97  Pa. 
455;  Stewart  v.  Houston  d  T,  C.  R.  Co.  62 
Tex.  248 ;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  827. 
This  court  in  Jacks  v.  Thu)eait,  39  Ark.  340, 
passed  upon  a  contract  containing  a  stipula- 
tion whereby  the  clients  agree  "to  make  no 
settlement  without  consulting  their  at- 
torneys." But  the  question  as  to  whether 
that  clause  rendered  the  contract  void  was 
not  raised  or  decided  in  that  case. 

So  far  as  the  amount  of  the  fee  as  fixed 
by  the  contract  is  concerned,  there  is  nothing 
in  the  record  to  show  any  unjust  or  unfair 
advantage  taken  by  Webber  of  his  client, 
Davis,  in  determining  the  amount.  At  the 
time  the  contract  was  executed  (30th  of 
April,  1894)  only  seven  days  had  expired 
from  the  time  (23d  of  April,  1894)  demand 
was  made  upon  the  sheriff  for  the  money 
which  he  had  been  ordered  to  pay  over  to 
Davis.  Under  the  contract  Webber  was  to 
get  no  fee  unless  there  was  a  recovery.  Whilcf 
the  amount  Davis  was  to  receive  upon  recov- 
ery was  fixed  and  certain,  the  amount  Web- 
ber was  to  receive  was  contingent,  depending 
entirely  upon  the  time  that  elapsed  f  rcnn  the 
demand  until  the  amount  sued  for  was  col- 
lected. At  the  time  Webber  entered  into  the 
contract,  neither  he  nor  Davis  could  know 
what  time  would  intervene  before  a  settle- 
ment might  be  reached.  If  the  sheriff  and 
his  bondsmen  had  settled  the  amount,  with 
Webber's  consent,  in  a  few  days  after  the 
contract  between  Davis  and  Webber  was  ex- 
ecuted, the  amount  of  Webber's  fee  would 
have  been  very  small  as  compared  with  the 
amount  of  same  at  the  time  of  the  judgment. 
Davis  appears  to  have  been  well  pleased  with 
the  agreement  He  says:  "I  told  him  [Web- 
ber] that  if  he  would  agree  to  collect  the 
$7,114.50  for  me,  that  he  could  have  any  pen- 
alty that  might  be  allowed ;  and  if  he  would 
agree  to  that  and  agree  to  set  aside  all  the 
money  that  was  collected  until  the  whole 
amount  of  the  principal  was  collected  for 
me,  that  he  could  have  the  amount  that 
would  be  allowed  as  a  penalty."  Witness 
Smith,  one  of  the  sheriff's  sureties,  and  who 
was  acting  as  an  intermediary  between  the 
sheriff  and  his  other  bondsmen  and  Davis,  to 
bring  about  a  settlement  before  suit  was  in- 
stituted, and  who  had  made  a  proposition  of 
settlement  to  Davis,  which  Davis  had  de- 
clined, said  concerning  this:  "I  told  him  I 
was  sorry,  and  that  he  would  regret  it  more 
than  I  ever  would;  that  in  twenty- two  or 
twenty-five  years  from  now,  when  he  hadn't 
gotten  a  nidcle  out  of  it,  and  a  big  lawyer's 
fee  on  his  shoulders,  that  he  would  think  that 
Smith  was  right  once.  He  '[Davis]  said  'As 
to  my  lawyer's  fee,  Mr.  Smith,  I  have  a  con- 
tract right  here  in  my  safe  with  a  good  at- 
torney that  I  am  never  out  a  cent  attorney's 
fee,  but  I  must  have  all  of  my  money  before 
there  is  any  liability  for  attorney's  fee.'  I 
said  to  him,  'Mr.  Davis,  you  certainly  have 
an  elegant  contract.'  He  says,  'I  think  I 
have.'"  Davis  was  a  merchant,  a  man  of 
intelligence  and  considerable  experience   in 
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litigation  and  in  the  matter  of  contractB  for 
lawyer's  fees,  as  the  record  discloses. 

A  contract  with  his  attorney  for  fees, 
which,  as  the  witness  reports  him,  he  regard- 
ed as  ''elegant"  in  the  beginning  of  his  im- 
portant litigation,  cannot  be  avoided  for  the 
reason  simply  that,  in  the  end,  it  did  not 
bring  to  him  the  results  which  he  had  antici- 
pated under  it.  Yet  this  is  about  the  sum 
total  of  his  grievance,  so  far  as  we  can  see. 
Therefore  we  do  not  consider  what  is  said  by 
the  learned  counsel  for  Davis  in  their  excel- 
lent brief,  as  to  good  faith,  iraud,  oppression, 
extortion,  the  "severe  relationship  of  trustee 
and  cestui,  que  trust,"  etc.,  and  the  author- 
ities cited  on  these  subjects,  as  applicable 
under  the  facts  of  this  case.  The  facts,  as 
we  view  them,  fail  to  show  any  abuse  what- 
ever of  the  confidential  relation  of  attorney 
and  client,  and,  were  this  all,  we  should  up- 
hold the  contract. 

But  the  contention  that  "the  provision  in 
the  contract  preventing  Davis  from  settling 
the  controversy  without  the  consent  of  Web- 
ber is  void,"  is  well  taken.  Such  a  stipula- 
tion is  against  public  policy.  "The  law," 
says  Judge  Dillon  in  Elltoood  v.  Wilson,  21 
Iowa,  623,  "encourages  the  amicable  adjust- 
ment of  disputes,  and  a  construction  of  a 
contract  which  would  operate  to  prevent  the 
client  from  settling  will  not  be  favored."  It 
is  said  in  LeuHs  v.  Lewis,  15  Ohio,  715,  that 
"a  contract  with  an  attorney  to  prosecute 
a  Buit>  containing  a  stipulation  that  the 
party  should  not  have  the  privilege  to  settle 
or  discontinue  it  without  the  assent  of  the  at- 
torney, would  be  so  much  against  good  policy 
that  the  court  would  not  enforce  it."  In 
North  Chicago  Street  R.  Co.  v.  Ackley,  171 
m.  100,  44  L.  R.  A.  177,  it  is  held  that  "any 
contract  whereby  a  client  is  prevented  from 
settling  or  discontinuing  his  suit  is  void,  as 
such  agreement  would  foster  and  encourage 
litigation."  The  impeachment  of  the  con- 
tract under  consideration  is  peculiarly  prop- 
er upon  the  ground  of  public  policy,  regard- 
less of  the  fairness  and  good  faith  of  the  par- 
ties in  executing  it.  We  would  not  call  in 
question  the  go<Kl  faith  of  the  parties  to  the 
contract.  The  record  would  not  justify  our 
doing  so.  Davis  was  anxious  to  procure  the 
services  of  an  attorney  to  collect  the  money 
coming  to  him  without  paying  out  any 
"ready  cash,"  and,  as  he  says,  he  did  not 
know  whether  any  penalty  would  be  allowed. 
Webber  was  perfectly  willing  to  take  the 
penalty  for  his  fee,  and  risk  the  chance  of  re- 
covering it.  This,  at  the  time,  was  doubtless 
considered  an  admirable  arrangement  by 
both,  and,  but  for  the  clause  prohibiting 
Davis  making  a  settlement  without  the  as- 
sent of  Webber,  we  can  see  no  objection  to 
it.  This  clause  was  fatal  to  the  entire  con- 
*  tract.  It  is  not  severable  from  it.  It  seems 
to  have  been  an  inducement  for  entering  upon 
the  contract.  It  is  impossible  for  us  to  say 
that  the  parties  would  have  entered  upon  the 
c<mtract  at  all  without  this  clause.  To  ap- 
prove such  a  contract  as  a  precedent  would 
oe  unprecedented.  It  is  a  wise  public  policy 
to  allow  the  parties  to  a  lawsuit,  or  to  dis- 
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putes  that  have  not  even  progressed  to  the 
proportion  and  dignity  of  a  lawsuit,  to  settle 
tdieir  differences  without  hindrance  from 
disinterested  parties.  Parties  should  be  per- 
mitted to  beg  or  "buy  their  peace  at  any 
time."  It  would  be  difficult  to  estimate  the 
monstrously  unjust  consequences  that  might 
result  to  parties  willing  and  ready  to  settle 
a  demand  of  this  kind,  if  it  lay  in  the  power 
of  an  attorney  to  impede  or  control  such  set- 
tlement, especially  when  his  interest  in  doing 
so  was  quickened  by  the  stimulating  influ- 
ence of  a  fee  which  was  accumulating  at  the 
appalling  rate  of  $700  per  month.  It  could 
hardly  be  expected  that  such  a  condition 
would  expedite  the  litigation,  or  the  settle- 
ment either.  When  a  lawsuit  has  pro- 
gressed to  judgment,  then,  of  course,  the  at- 
torney, under  the  statute  (§  4223,  Sand.  & 
H.  Dig.),  may  establish  his  interest  in  the 
judgment  which  has  resulted  from  his  serv- 
ices, and  this  neither  party  to  the  litigation 
can  ignore.  Then  the  parties  may  settle  if 
they  wish,  but,  before  there  can  be  any  satis- 
faction of  the  judgment,  the  attorney's  fee 
must  be  paid.  Before  judgment  the  attorney 
can  only  trust  to  the  integrity  and  ^ood  sense 
of  his  client  not  to  compromise  without  ad- 
vising with  him  and  making  satisfactory  ar- 
rangements as  to  the  fee.  If  the  attorney 
should  have  for  his  client  one  who  neither  h^^ 
the  good  sense  to  consult  him  nor  the  integ- 
rity to  pay  him,  then,  indeed,  would  he  be  un- 
fortunate. But  where  this  is  the  case,  gen- 
erally, the  attorney,  unless  he  expects  to  give 
his  services  as  quida/m  honora/riun^  will  de- 
serve censure,  rather  than  sympathy,  for  hav- 
ing such  a  client,  and  will  have  to  suffer  tht 
consequences. 

2.  Wliile  the  contract  sued  on  is  against 
public  policy,  and  therefore  void,  yet  the 
making  of  such  a  contract  is  neither  malum 
prohibitum  nor  malum  in  se.  It  is  not  even 
of  questionable  propriety.  Therefore  the 
courts,  although  refusing  to  enforce  such  a 
contract,  will  nevertheless  grant  compensa- 
tion for  valuable  services  rendered  under  it, 
upon  the  rule  of  quantum  m^eruit,  5  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  828,  and  authoritijes 
cited. 

The  question  as  to  the  amount  of  recovery 
is  one  of  fact,  and  one  most  difficult  to  de- 
cide, in  view  of  the  varying  opinions  of  gen- 
tlemen distinguished  in  the  profession,  as  to 
the  value  of  such  services,  and  also  the  con- 
flicting opinions  of  witnesses  aa  to  the  value 
of  the  property  accepted  by  Davis  in  satis- 
faction of  the  judgment;  all  of  which  it  is 
proper  to  consider  in  fixing  the  value  of  the 
service  under  a  quantum  meruit.  The  court 
may  look  to  the  contract  for  the  purpose  of 
ascertaining  what  the  parties  themselves 
thought  the  services  were  reasonably  worth, 
and,  in  connection  with  the  other  evidence, 
to  determine  what  was  the  reasonable  value 
of  the  service  actually  rendered.  Shumate 
V.  Farloxo,  125  Ind,  359,  361;  La  Du-King 
Mfg.  Co.  V.  La  Du,  36  Minn.  473;  Clark  v. 
Gilbert,  26  N.  Y.  279,  84  Am.  Dec.  189.  But 
it  cannot  be  taken  as  the  criterion  of  value 
for   such   services.    Holloway   v.    Lowe,    7 


200 


Arkansas  Sufreicb  Coubt. 


Feb., 


Port  (Ala.)  488;  Elliott  v.  McClelland,  17 
Ala.  209.  The  professional  standing  of  the 
attorney,  the  amount  of  his  professional  bus- 
iness, and  the  nature  and  importance  of  the 
controversy  in  which  the  services  were  ren- 
dered, are  all  to  be  considered.  1  Lawson, 
Rights,  Rem.  &  Pr.  §  198.  Webber  was  "no 
cheap  man''  and  "no  mean  lawyer."  On  the 
contrary,  the  character  of  the  litigation 
which  the  record  discloses  he  conducted  to  a 
successful  termination,  and  the  fees  he  de- 
manded and  received  show  him  to  have  been 
a  lawyer  of  good  ability,  who  doubtless  de- 
served, demanded,  and  received  pay  commen- 
surate with  his  labors  and  his  talents.  Now, 
this  being  true,  what  was  the  reasonable  val- 
ue of  the  services  he  rendered  Davis  in  his 
controversy  with  the  sheriff  and  his  bonds- 
men? It  would  serve  no  useful  purpose  to 
set  out  in  detail,  and  to  discuss  at  length, 
the  evidence  (which  is  voluminous)  upon 
which  we  base  our  conclusion.  A  less  intel- 
ligent lawyer  than  Webber  must  have 
known,  when  he  entered  upo|i  the  contract, 
that  there  would  be  but  little  work  and  no 
difficulty  in  reducing  the  demand  of  Davis  to 
judgment.  All  but  a  trifle  of  the  amount 
had  been  judicially  ascertained,  and,  from 
the  lawyer's  standpoint,  it  could  have  been 
but  a  simple  and  easy  matter  to  file  the  mo- 
tion and  have  summary  judgment  entered; 
for  in  the  state  of  Davis'  claim,  however  hot- 
ly contested,  there  could  absolutely  be  no  de- 
fense to  it.  There  could  be  no  uncertainty 
as  to  the  amount,  nor  as  to  the  result  of  the 
judgment,  so  far  as  the  principal  of  the 
claim  was  concerned.  The  only  uncertainty 
or  contingency  whatever  related  to  the  pen- 
alty, and  there  was  no  contingency  about  ob- 
taining judgment  for  this,  but  only , an  un- 
certainty as  to  the  amount  that  would  be  al- 
lowed, depending  upon  the  time  that  would 
intervene  the  demand  and  the  judgment.  It 
will  not  do  to  liken  a  case  of  this  kind  to  a 
suit  for  damages  for  personal  injury,  or  any 
other  kind  of  a  suit,  where  both  the  question 
of  obtaining  judgment,  and  the  amount 
thereof,  if  obtained,  are  trembling  in  the  bal- 
ance. This  is  in  fact  a  suit  upon  a  liqui- 
dated demand,  where  there  was  no  issue  as  to 
the  amount  of  the  judgment  and  no  doubt 
about  obtaining  it.  The  proof  shows  that 
the  lawyer's  fee,  based  upon  the  contingency 
of  final  recovery,  would  be  much  less  in  the 
latter  case  than  in  the  former;  necessarily  s>o 
because  of  the  diminished  labor  in  its  prose- 
cution and  the  anxiety  as  to  the  result. 

The  paramount  obstacle  that  lay  in  Web- 
ber's path  was  not  the  difficulty  and  labor  of 
obtaining  judgment,  but  in  collecting  it.  But 
even  this,  in  view  of  actual  results,  was  re- 
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duced  to  the  minimum ;  for  while  suits  to  re- 
cover  at  one  time  were  thought  to  be  neces- 
sary, and  investigations  made  and  memoran- 
da taken  for  the  preparation  of  bills  to  that 
end,  as  a  matter  of  fact  such  bills  were  nev- 
er filed,  and  there  was  no  long  and  compli- 
cated litigation  to  collect  what  was  finally 
received.  >iow,  Webber,  under  the  quantum 
meruit,  should  only  receive  pay  for  the  serv- 
ices actually  rendered.  Suits  that  were  never 
prosecuted  should  not  be  considered.  We 
would  not  minimize  the  value  of  his  excel- 
lent labors.  His  known  ability,  perststence, 
and  vigilance  doubtless  moved  tlie  sureties  of 
the  sheriff  to  make  the  offer  of  compromise, 
both  before  and  after  the  suit  was  instituted. 
We  are  willing  to  concede  this.  Then,  how 
does  the  case  stand?  Webber  instituted  a 
suit  against  the  sheriff  and  his  bondsmen  for 
the  Slim  of  $7,1 14.50,  and  which  he  must  have 
known  at  the  time,  unless  settled  by  them 
before,  would  amount  to  $10,000,  includin>v 
interest  and  penalty,  by  the  time  judgment 
would  be  obtained.  To  this  claim,  which  had 
been  ascertained  by  the  court,  and  the  pen- 
alty fixed  by  the  statute,  even  though  vigor- 
ously contested,  there  could  be  no  defense. 
He  succeeded  in  obtaining  judgment  for  $10,- 
000,  and  recovered  of  the  amount,  according 
to  the  estimate  of  the  property  by  the  court 
below,  the  sum  of  $8,850.  A  majority  of  the 
judges  are  of  the  opinion  that  this  is  the 
most  favorable  view  of  the  case  that  can  be 
taken  for  Webber;  and  it  is,  in  our  opinion, 
the  correct  view.  When  so  considered,  under 
all  the  proof,  the  sum  of  $1,000  would  be  rea- 
sonable and  fair  compensation  for  all  his 
services.  This  would  give  him  10  per  cent  of 
the  amount  of  the  judgment,  or  10  per  cent  of 
the  amount  collected,  and  $115  for  the  work 
done  in  preparing  for  suits  to  uncover, 
which  would  be  ample  to  pay  for  that. 

3.  The  court  rendered  judgment  for  $152 
for  service-;  in  a  different  suit.  This  is  a 
suit  to  declare  and  enforce  a  lien  for  a  fee 
for  services  rendered  in  a  certain  suit,  on 
property  which  was  received  as  a  result  of 
that  suit.  The  controversy  over  the  $152, 
being  about  an  entirely  different  matter,  i<* 
in  no  way  germane  to  this  issue,  and  should 
not  have  been  considered,  and  judgment  for 
said  sum  was  improper  in  this  proceeding. 

The  decree  w  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  for  Webber  in  the  sum  of  $1,000,  and 
to  proceed  to  enforce  the  lien  on  the  property 
mentioned  in  the  complaint,  and  for  such 
other  proceeding  as  may  be  necessary,  not  in- 
consistent with  this  opinion. 

Bum,  Ch.  J.,  dissenting. 
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^1.  In  actions  at  lavr,  the  considera- 
tion of  tUe  appellate  court  'will  be 
confined  to  the  errors  assigned  and  argued 
by  the  plaintiff  In  error.    . 

S.  The  attorney's  fees  allow^ed  for  the 
snccessfnl  establtsbment  and  en- 
forcement of  tbe  lien  provided  by  the  act 
of  1887,  chap.  3747,  In  favor  of  mechanics, 
artisans,  laborers,  and  materialmen,  are  In- 
cidental to  the  Hen  claim,  and  are  entitled  to 
payment  on  the  same  basis  as  the  judgment 
for  labor  or  material  furnished. 

3.  Tbe  provision  in  tbe  20tb  section  of 
tbe  act  of  1887,  chap.  3747,  for  attorney's 
fees  when  Judgment  shall  be  rendered  in  fav- 
or of  the  plaintiff.  Is  not  In  conflict  with  the 
Constitution  of  this  state  or  the  Constitution 
of  the  United  States. 

(Taylor,  Ch.  J,,  disaenU,)  . 
(April  13,  1800.) 

ERROR  to  the  Circuit  Court  for  Duval 
County  distributing  the  assets  of  the 
Standard  Publishing  Company  upon  motion 
of  the  sheriff  in  the  cases  of  A.  G.  Elliott  & 
Co.  and  I.  N.  Mcgargee  &  Co.  against  such 
publishing  company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  W.  Cookrell  ft  Son  for 
plaintiff  in  error. 

Mr.  Biohard  H.  Iiiccett  for  defendant 
in  error. 

Mabry,  J.,  delivered  the  opinion  of  the 
court: 

A  statement  of  facts  in  this  case,  so  far 
as  was  necessary  on  the  application  then  be- 
fore the  court,  will  bo  found  in  Dell  v.  Afor- 
vin^  31  Fla.  152.  It  appears  from  the  record 
that  the  sheriff  of  Duval  county  filed  a  mo- 
tion in  the  circuit  court,  entitled  in  the  caus- 
es of  A.  6.  Elliott  &  Co.  against  the  Stand- 
ard Publishing  Company  and  of  I.  N.  Megar- 
gee  &  Co.  against  the  same  defendant,  and 
therein  stated  that  in  the  said  entitled  causes 
and  thirty-two  others,  in  which  judgments 
had  been  obtained  and  executiofns  issued, 
funds  specified  were  in  his  hands,  realized 
from  the  sale  of  property  of  the  defendant, 
the  Standard  Publishing  Company,  but 
wholly  insufiicient  to  satisfy  the  said  several 
execution  creditors,  and  a  contest  h€Ld  arisen 
and  doubts  existed  as  to  the  proper  applica- 
tion of  said  funds  among  the  said  several 
creditors,  and  asking  the  direction  and  pro- 
tection of  the  court  as  to  the  application  of 
the  funds.    With  the  motion  a  list  of  thirty- 
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five  creditors  was  filed,  and  it  was  prayed 
that  they  be  made  parties  by  appropriate 
process,  and  requirea  to  interplead  among 
tlicmselves,  and  be  concluded  by  the  judg- 
ment of  the  court.  All  the  creditors  ap- 
pearing by  their  respective  attorneys,  an  or- 
der was  made  by  the  circuit  judge  that  the 
several  creditors  file  in  writing,  within  a 
time  stated,  their  respective  claims  to  tbe 
funds  in  the  hands  of  the  sheriff  and  the 
grounds  upon  which  they  claimed  priority  of 
lien.  The  order  also  directed  that  each  cred- 
itor might  take  issue  upon  or  contest  tho 
claim  of  another  creditor.  Plaintiff  in  er- 
ror, as  assignee,  filed  a  statement  of  claim  of 
twenty-seven  judgments  obtained  by  differ- 
ent parties  before  the  county  judge  of  the 
county,  and  two  obtained  in  the  circuit 
court,  and  executions  thereon  against  the 
Standard  Publi8>hing  Company.  J.  L.  Mar- 
vin, trustee,  filed  a  statement  of  claim  of  the 
judgment  and  execution  of  Megargee  &  Co. 
and  a  mortgage  given  by  the  Standard  Pub- 
lishing Company  to  him  as  trustee.  A.  G. 
Elliott  &  Co.  filed  a  statement  of  claim  of 
two  circuit  court  judgments  and  executions 
issued  thereon.  The  Citizens'  Gas  &  Electric 
Company  filed  a  statement  of  claim  of  a 
judgment,  and  Elizabeth  S.  Robinson  filed  a 
statement  of  claim  for  rent  alleged  to  be  due 
from  the  Standard  Publishing  Company. 

The  amounts  of  the  various  claims  pro- 
pounded, including  the  dates  and  amounts  of 
judgments,  together  with  costs  and  attor- 
ney's fee  of  $25  allowed  in  each  case,  were 
shown.  The  grounds  of  priority  of  payment 
out  of  the  funds  were  set  out  in  the  written 
statements  of  demands,  and  there  were  con- 
tests among  the  various  creditors  as  to  the 
validity  of  each  other's  claims,  including  the 
constitutionality  of  the  law  under  which  at- 
torney's fees  were  allowed  in  the  judgments 
held  by  plaintiff  in  error.  The  final  judg- 
ment on  the  motion  recites:  "Said  motion 
coming  on  to  be  again  heard,  came  the  sever- 
al parties  interested  herein,  intervening  un- 
der the  order  of  this  court,  and  the  said  de- 
fendants, by  their  several  attorneys,  and  was 
submitted  to  the  court,  upon  said  several  in- 
terventions, the  objections  and  exceptions 
severally  thei'eto,  and  the  issues  severally 
joined  thereon,  upon  the  records  and  proceed- 
ings of  record  and  file  in  this  court,  and  in 
the  court  of  the  county  judge  of  said  Duval 
county,  in  which  the  said  several  records  and 
proceedings  were  respectively  had,  and  upon 
the  testimony  of  witnesses  and  documentary 
evidence  produced  in  open  court,  and  was  ar- 
gued at  length  by  the  respective  counsel," 
and  thereupon  it  was  ordered  that  so  much 
(stating  the  amount)  of  eadh  of  the  twenty- 
nine  judgments  held  by  plaintiff  in  error  aa 
was  recovered  for  services  rendered  by  the 
plaintiffs  therein  prior  to  February  16,  1802, 


NOTS. — As  to  constitutionality  of  provi- 
sions for  attorney's  fees,  see  note  to  Louisville 
Safety  Vault  &  T.  Co.  v.  LoalsvIUe  &  N.  R.  Co. 
(Ky.)  14  L.  R.  A.  on  pa«e  680:  also  Hocking 
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Valley  Coal  Co.  v.  Rosser  (Oiilo)  20  L.  R.  A. 
386 ;  Vogel  v.  Pekoe  (111.)  30  L.  tt.  A.  401 :  and 
Cameron  v.  Chicago.  M.  &  St.  P.  R.  Co.  (Minn.) 
31  L.  R.  A.  553. 
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as  employees  of  the  Standard  Publishing 
Company,  was  a  prior  lien  on  the  funds,  as 
was  also  the  costs,  except  $25  taxed  in  each 
case  as  attorney's  fee,  under  §  20,  chap.  3747, 
Act  1887,  which  section  was,  in  so  far  as  it 
allows  such  fees,  declared  to  be  unconstitu- 
tional and  void;  that  the  Megargee  &  Co. 
judgment  held  by  J.  L.  Marvin,  trustee,  was 
entitled  to  be  first  paid  out  of  the  remain- 
ing funds,  and  the  Elliott  &  Co.  and  Citizens' 
Gas  &  Electric  Company  judgments  be  paid, 
share  and  share  alike,  out  of  the  residue; 
and,  as  this  exhausted  the  funds  held  by  the 
sheriff,  the  claims  of  the  remaining  interven- 
ers were  denied  and  disallowed* 

Dell  alone  sued  out  a  writ  of  error,  and 
assigns  as  error  the  ruling  of  the  court  de- 
claring so  much  of  §  20,  chap.  3747,  Id.,  pro- 
viding for  attorneys'  fees,  to  be  unconstitu- 
tional, and  directing  that  no  part  of  the 
funds  in  the  hands  of  the  sheriff  be  applied 
in  payment  of  such  fees. 

The  case  is  presented  on  the  record  with- 
out a  bill  of  exceptions,  and  no  objection  is 
anywhere  made  to  the  procedure  in  the  cir- 
cuit court  in  settling  the  conflicting  claims  of 
the  various  creditors  to  the  funds  in  the 
hands  of  the  sheriff. 

It  suf&ciently  appears  from  the  record  that 
plaintiff  in  error  was  holder  of  judgments  ob- 
tained under  chapter  3747,  Act  1887,  being 
"An  Act  to  Protect  Mechanics,  Artisans,  La- 
borers, and  Materialmen,  and  to  Provide  for 
the  Speedy  Collection  of  Moneys  Due  Them 
for  Wages  or  Materials  Furnished,"  and  the 
order  of  the  court  is  that  so  much  of  each 
judgment  (stating  definitely  the  amount  of 
each) ,  for  services  rendered  by  the  plaintiffs 
named  therein  as  employees  of  the  {Standard 
Publishing  Company  previous  to  a  given 
date,  including  costs  of  suit,  but  not  the  at- 
torney's fee  taxed  therein,  was  a  prior  lien  on 
the  funds  in  the  hands  of  the  sheriff,  and 
should  be  first  paid.  The  attorney's  fee 
feature  of  each  judgment  was  denied  partic- 
ipation in  the  funds  on  the  sole  groimd  that 
the  provision  of  the  act  allowing  it  was  un- 
constitutional. The  view  of  reasonableness 
of  the  fee  did  not  enter  into  the  decision,  nor 
has  contention  been  made  that  the  amounts 
in  the  judgments  were  unreasonable. 

In  brief  of  counsel  filed  on  behalf  of  Mar- 
vin, one  of  the  defendants  in  error,  it  is  in- 
sisted that  the  court  erred  in  allowing  any 
part  of  the  judgments  held  by  plaintiff  m  er- 
ror to  share  in  the  f  unde,  but  ^is  contention 
cannot  be  entertained  by  us.  Marvin  has 
not  sued  out  any  writ  of  error  from  the  judg- 
ment rendered,  and  the  only  cuestion  open 
for  consideration  arises  on  tlie  error  as- 
signed by  plaintiff  in  error,  which  is  the  con- 
stitutionality of  the  provision  in  the  act 
providing  for  attorney's  fees. 

The  act  under  which  the  judgments  held 
by  plaintiff  in  error  were  rendered  created  a 
lien  in  favor  of  mechanics,  materialmen,  and 
various  classes  of  laborers  for  work  and  la- 
bor done  and  material  furnished,  and  the 
procedure  for  enforcing  the  lien  is  provided. 

By  §  20  it  is  enacted  "that  if  upon  trial  of 
the  case  it  shall  be  found  in  favor  of  the 
45  L.  R.  A. 


plaintiff,  then  judgment  shall  be  rendered  in 
his  favor  for  the  amount  as  returned  by  the 
jury,  together  with  the  costs  of  the  court, 
and  an  attorney's  fee  of  not  less  than  ten 
dollars  ($10)  if  the  suit  is  tried  before  a  jus- 
tice of  the  peace,and  not  less  than  twenty- 
five  dollars  ($25)  if  it  be  tried  before  the 
county  judge,  the  judge  of  the  county  or  cir- 
cuit court."  Tlie  attorney's  fee  provided  is 
for  the  successful  establishment  and  enforce- 
ment of  the  lien  given,  and  is  ipcidentai 
thereto..  If  such  fees  cannot  be  considered  as 
part  of  the  court  costs,  they  must  be  regard- 
ed as  incidents  to  the  enforcement  of  the 
lien,  and,  in  our  judgment,  if  the  provision 
for  them  be  valid,  they  are  entitled  to  pay- 
ment <>n  the  bame  basis  as  the  judgment  for 
labor  or  material  furnished.  Molntyre  v. 
Ttautner,  78  Cal.  449.  The  act  of  1887  was 
passed  soon  after  the  Constitution  of  1885 
went  into  effect^  and  this  instrument  de- 
clares, in  §  22,  art.  16,  that  "the  legislature 
shall  provide  for  giving  to  mechanics  and  la^ 
borers  an  adequate  lien  on  the  subject-mat- 
ter of  their  labor."  This  provision  remove* 
all  objection  to  the  act  in  question  on  the 
ground  that  it  is  class  legislation,  as  there  is 
an  express  command  to  legislate  to  the  ex- 
tent of  providing  an  adequate  lien  in  favor 
of  the  class  mentioned.  We  have  heretofore 
regarded  the  act  as  not  being  special  in  the 
sense  of  violating  constitutional  restrictions, 
as  it  affects  alike  all  persons  similarly  situ- 
ated. Summerlin  v.  Thompson,  31  Flat  3C9. 
We  are  unable  to  perceive  that  the  provi- 
sion allowing  attorney's  fees  to  plaintiffs  in 
enforcing  mechanics'  liens  is  violative  of  any 
part  of  our  Constitution;  and,  if  investiga- 
tion ended  here,  the  act  must  be  sustained. 
It  is  further  insisted  that  the  provision  al- 
lowing attorney's  fees  is  in  conflict  with  the 
latter  clause  of  §  1,  article  14,  of  the  Federal 
Constitution,  prohibiting  any  state  from  de- 
nying "to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws."  The  deci- 
sions in  tiie  state  courts  are  conflicting  on 
the  direct  (question  presented  under  our  stat- 
ute. In  Michigan  and  Alabama  the  rulings 
are  adverse  to  the  constitutionality  of  such 
legislative  provisions.  Qrand  Rapids  Chair 
Co.  V.  Runnels,  77  Mich.  104;  Randolph  v. 
Builders'  d  Painters*  Supply CoA(i% Als^^l. 
The  Michigan  court  denied  the  right  of  the 
legislature  to  impose  an  attorney's  fee  in  fa^ 
vor  of  plaintiffs  recovering  for  stock  killed 
on  a  railroad  in  consequence  of  a  failure  to 
fence  in  obedience  to  statutory  requirement. 
We  do  not  follow  this  ruling,  and,  as  we  un- 
derstand the  decisions  of  the  Supreme  Court 
of  the  United  States,  that  court  does  not 
sanction  such  a  ruling.  Jacksonville,  T.  d 
K.  W,  R,  Co,  V.  Prior,  34  Fla.  271.  In  Ohio 
a  statute  was  declared  void  that  gave  to 
plaintiffs  attorneys'  fees,  in  suits  for  labor, 
without  any  reference  to  a  lien.  Hocking 
Valley  Coal  Co.  v.  Rosser,  53  Ohio  St  12,  20 
L.  R.  A.  386.  The  validity  of  statutes  in- 
volving the  question  now  raised  under  ours 
is  fully  sustained  in  decisions  in  Montana, 
Washington,  and  Illinois.  Wortman  v. 
KUinschmidt^  12  Mont  316;  Ivall  v.  Willis, 
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17  Wash.  645;  Vogel  y.  Pekoo,  157  HI.  339, 
30  L.  B.  A.  491.  Statutes  providing  for  tho 
taxing  of  attorney's  fees  in  favor  of  plaintiffs 
wlien  successful  in  various  cases,  other  than 
for  enforcing  liens  in  favor  of  mechanics, 
have  been  sustained, — such  as  in  actions  up- 
on policies  of  insurance,  in  suits  a^inst  rail- 
roads to  recover  damages  for  violation  of 
statutory  duties,  for  injuries  caused  by  fire 
communicated  from  engines,  and  in  certain 
actions  of  ejectment  for  land  taken  by  rail- 
roads and  not  condemned  under  statutes  of 
eminent  domain.  Union  Cent,  L,  Ins.  Co,  v. 
Chovming,  86  Tex.  654,  24  L.  R.  A.  504;  In- 
surance Co,  of  N,  A.  V.  Bachler,  44  Neb.  549 ; 
Burlington,  C,  R,  d  2f.  R.  Co.  v.  Dey,  82 
Iowa,  312,  12  L.  R.  A.  436,  3  Inters.  Ck>m. 
Bcp.  584;  Atchison,  T.  d  8,  F,  R,  Co.  v.  Mat- 
thetos,  58  Kan.  447 ;  Cameron  v.  Chicago,  M. 
&  8t.  P.  R.  Co.  63  Minn.  384,  31  L.  R.  A.  553 ; 
Perkins  v.  8t.  Louis,  I.  M.  d  8.  R.  Co,  103 
Mo.  52,  11  L.  R.  A.  426.  It  is  the  plain  duty 
of  the  court  to  sustain  an  act  of  legislation, 
unless  clearly  in  violation  of  some  express  or 
implied  limitation  in  the  Constitution.  On 
the  direct  point  we  are  considering  no  deci- 
sion of  the  Supreme  Court  of  the  United 
States  has  been  made  so  far  as  we  have  been 
able  to  find.  In  Oulf,  C.  d  8.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  the  su- 
preme court  held  (reversing  the  state  court, 
—87  Tex.  19),  that  a  statute  allow- 
ing attorney's  fees  to  plaintiffs  In 
suits  not  exceeding  $50  against  rail- 
road corporations  only  was  repugnant  to  the 
14th  Amendment  to  the  Constitution  of  tlie 
United  States.  The  court  holds  that  the 
mere  fact  of  classification  is  not  sufficient  to 
relieve  a  statute  from  the  reach  of  the  equal- 
ity clause  in  the  14th  Amendment,  and  in  all 
cases  it  must  appear,  not  merely  that  a  clas- 
sification has  been  made,  but  also  that  it  is 
based  upon  some  reasonable  ground, — some- 
thing which  bears  a  just  and  proper  relation 
to  the  attempted  classification,  and  is  not  u 
mere  arbitrary  selection.  In  the  opinion  in 
this  case  it  is  stated  that  statutes  giving  at- 
torney's fees  to  mechanics  and  laborers  in  en- 
forcing liens  for  their  labor  had  been  sus- 
tained, and  we  discover  nothing  in  the  rea- 
soning of  the  court  to  condemn  such  state 
legislation.  The  class  of  laborers  provided 
for  in  the  statute  was  singled  out  by  the 
framers  of  our  organic  law,  and  legislation 
for  their  special  benefit  was  conunanded.  If 
there  exists  some  just  basis,  some  real  pub- 
lic policy,  or  just  need  for  the  classification 
and  distinction  made  in  favor  of  the  daes  of 
persons  mentioned,  or,  in  the  language  of 
the  supreme  court,  if  there  is  "some  differ- 
ence which  bears  a  just  and  proper  relation 
to  the  attempted  classification,"  the  act 
should  be  sustained.  We  are  of  opinion 
that  the  act  can  be  sustained  on  the  grounds 

stated,  and  therefore  hold  that  the  court 
erred  in  declaring  the  act  unconstitutional 
and  void. 
The  judgment  of  the  court  helow  ia  re- 

versed, 
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Taylor,  Ch.  J.,  dissenting: 

I  am  unable  to  agree  with  the  majority  of 
the  court  as  to  the  constitutionality  of  that 
feature  of  chapter  3747,  act  1887,  allowing  to 
mechanics,  in  suits  for  the  enforcement  of 
the  liens  that  the  law  gives  them  upon  the 
subject-matter  of  their  labor,  besides  tbe 
costs  of  such  suite,  a  distinctive  attorney's 
fee  in  the  event  of  bis  succeeding  in  the  suit, 
leaving  his  opponent,  as  it  does,  with  the  un- 
equal burden  of  paying  his  own  attorney's 
fee  in  the  event  the  mechanic  shall  fail  in  the 
suit.  Our  Constitution,  it  is  true,  expressly 
enjoins  upon  the  legislative  department  the 
duty  to  provide  an  adequate  hen  to  secure 
the  wages  of  mechanics,  but  it  nowhere  re- 

S[uires  that  the  judicial  means  to  be  provided 
or  the  enforcement  of  such  liens  shall  give 
to  the  lienor  an  unequal  and  inequitable  ad- 
vantage before  the  law;  nor  is  such  discrimi- 
nation at  all  necessary  to  a  perfect  compli- 
ance with  the  constitutional  requirement  to 
give  them  an  adequate  lien  on  the  subject- 
matter  of  their  labor.  While  I  do  not  agree 
with  much  that  is  said  in  the  case  of  Gulf,  O. 
d*8.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  yet  1  think  that,  from  the  facts  In 
that  case,  the  gist  of  the  conclusion  reached 
therein  tends  more  strongly  to  overturn 
tban  to  uphold  the  propriety  of  our  statute 
under  discussion.  My  view  is  that  the  as- 
sertion in  our  own  constitutional  declaration 
of  rights,  to  the  effect  that  ''all  men  are 
equal  before  the  law,"  and  the  inhibition  of 
article  14  of  the  Federal  Constitution  against 
the  denial  by  the  states  to  any  person  of  the 
equal  protection  of  the  laws,  plainly  forbid 
any  such  discrimination  between  suitors  or 
classes  of  suitors  before  the  courts.  To  my 
mind  the  clear  intent  and  purpose  of  both  of 
these  provisions  are  that  no  individual  or 
class  of  individuals  shall  be  given  any  undue 
advantage  over  any  other  individual  or  class 
of  individuals,  either  in  the  substance 
of  the  law  itself  or  in  the  judicial  procedure 
provided  for  the  enforcement  of  such  law.  In 
other  words,  all  men  shall  be  equal,  not  only 
in  and  by  the  law  as  enacted  by  the  legisla- 
ture, but  before  the  courts  and  in  the  proced- 
ure provided  for  the  execution  and  enforce- 
ment of  such  law.  Any  law  that  says,  in  ef- 
fect, to  one  suitor  or  class  of  suitors,  "You 
shall  have  from  your  adversary  in  case  of  re- 
covery your  just  claim  and  all  court  costs, 
and,  besides,  your  attorney's  fee,  but  your 
adversary,  though  he  shall  prove  successful, 
and  though  he  may  estahlish  the  fact  that 
your  claim  was  fraudulent  and  unreal,  and 
conceived  in  malice  for  the  avowed  purpose 
of  subjecting  him  to  the  expense  of  employ- 
ing skilled  professional  assistance  to  defend 
against  and  expose  the  fraud,  shall  recover 
nothing  but  his  bare  court  costs,  and  nothing 
to  remunerate  him  for  the  expense  you  have 
designedly  forced  him  to  incur,"  seems  to  me 
to  be  as  flagrant  an  infraction  of  these  con- 
stitutional inhibitions  as  can  well  be  con- 
ceived. But  this  statute  goes  further.  It 
fixes  an  arbitraiy  minimum  sum  that  shall 
be  awarded  to  the  mechanical  suitor  for  his 
attorney's  fees,  and,  in  effect,  says  that  no 
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smaller  sum  than  that  prescribed  shall  he 
awarded  for  such  fee,  regardless  of  the 
amount  at  which  the  favored  suitor  can  and 
does  in  fact  secure  the  services  of  the  attor- 
ney employed.  It  says,  in  effect,  to  the  fa- 
vored suitor,  when  your  litigation  is  in  the 
circuit  court,  although  your  actual  recovery 
therein  may  be  barely  nominal,  you  shall  be 
awarded  an  attorney's  fee  of  not  less  tlian 
$25,  even  though  you  may  have  actually  se- 
cured such  attorney's  services  at  the  nprreed 
price  of  $10.  In  such  a  case  the  overi)lus  of 
$15  out  of  the  prescribed  award  tor  attor- 


Apr., 

ney's  fees  is  forced  from  the  nonmechanical 
suitor  under  the  guise  of  attorney's  fees,  but 
in  reality  goes  into  the  pockets  of  the  favored 
litigant,  operating  simply  as  a  legal  penalty 
levied  upon  the  nonfavored  suitor  as  punish- 
ment for  his  tardiness  in  discharging  this 
highly  favored  class  of  obligations.  A  law 
that  makes  such  a  state  of  affairs  possible 
metes  out  but  partial  justice,  and  puts  the 
citizen  upon  grossly  unequal  gi'ound  before 
the  law,  overflowing  the  cup  of  its  protection 
to  the  one,  and  but  half  filling  it  as  to  the 
other. 


GEORGIA  SUPREME  COURT. 


Augustus  D.  ADAIR,  Admr.,  etc.,  of  Sarah 
C.  Hudson,  Deceased,  Plff.  in  Err., 

V, 

SOUTHERN  MUTUAL  INSURANCE 
COMPANY. 


( 


Ga. 
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*i.  A  provlnlon  In  a  policy  of  lire  In- 
surance declaring  It  sliall  be  for- 
feited "by  any  change  In  the  use  or  condi- 
tion of  the  building,  including  additions  or  re- 
pairs, or  by  the  erection  of  other  buildings, 
or  in  any  other  manner  by  which  the  degree  of 
the  rislc  is  increased,  unless  due  notice  Is 
given  to  the  company,  and  a  new  agreement 
is  entered  into,"  applies  to  such  changes  as 
are  of  a  permanent  nature,  and  not  to  mere 
temporary  changes  in  the  use  and  occupation 
tof  the  premises.  Therefore  a  mere  temporary 
use  of  a  machine  for  threshing  grain  for  a 
few  hours  on  the  premises  where  the  insured 
property  Is  located  will  not,  per  «e,  work 
either  a  forfeiture  or  a  suspension  of  such 
policy. 

2.  If,  boTroTer,  tbe  Insured,  or  one  to 
TThont  be  bas  Intrnsted  tbe  entire 
custody  of  the  property,  and  given  full 
freedom  in  its  use,  should,  by  doing  any  act 
or  acts  which  one  in  the  exercise  of  ordinary 
care  and  diligence  would  not  do  under  like 
circumstances,  so  change  the  use  and  occu- 
pancy of  the  premises  as  to  materially  increase 
the  hazard  of  the  insurance,  the  Insurance 
company  would  not  be  liable  for  a  loss  di- 
rectly resulting  as  a  consequence  of  such  in- 
crease in  the  risk. 

8.  Tbere  "v^as  sufficient  testimony  In- 
troduced by  tbe  plaintiff  in  this  case  to 
require  the  submission  to  tbe  Jury  of  the  Issue 
of  fact  as  to  whether  or  not  there  had  been 
such  negligent  use  of  the  property  in  question 
as  to  materially  increase  the  risk  of  insur- 
ance and  to  cause  the  damage  complained  of, 
and  the  judge  therefore  erred  in  granting  a 
nonsuit 

(April  21,  1899.) 

ERROR  to  the   Superior   Court   for  Hall 
County  to  review  a  judgment  in  favor 
oi  defendant  in  an  action  brought  to  recover 

*neadnotes  by  Lewis,  J. 

NoTC. — As   to  effect   on   insurance   policy  of 
using    threshing    machine,    see    also    Thurston 
V.  Burnett  &  B.  D.  Farmers'  Mut.  F.  Ins.   Co. 
(Wis.)   41  L.  K.  A.  316. 
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the  amount  alleged  to  be  due  on  a  fire-insur- 
ance policy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  R«  Han&n&ond,  for  plaintiff  in 
error : 

The  clause  in  tihe  policy  forfeiting  insur- 
ance "by  any  change  in  the  use  or  condition 
of  the  building/'  has  reference  to  something 
not  merely  temporary,  but  permanent  in  its 
character.  It  must  partake  of  the  nature  of 
permanency,  and  not  be  one  that  is  merely 
temporary  or  transitory  in  its  character. 

Boardman  v.  Merrimack  Mut.  F.  Ins.  Co. 
8  Cuah.  583;  Loud  v.  Citizens  Mut,  Ins.  Co, 
2  Gray,  221 ;  Williams  v.  New  England  Mut. 
F,  Ins,  Co.  31  Me.  219;  Westchester  F.  Ins, 
Co,  y,  Foster,  90  111.  121;  Smith  v.  German 
Ins.  Co.  107  Mich.  270,  30  L.  R.  A.  368  ^ 
Phoenix  Ins,  Co,  v.  Flemming,  65  Ark.  54, 
39  L.  R.  A.  789. 

The  policy  is  to  be  construed  most  strong- 
ly against  insurer  and  liberally  in  favor  of 
assured. 

Brink  v.  Merchants  d  M,  Ins,  Co,  49  Vt, 
442. 

In  Alston  v.  Greenwich  Ins,  Co.  100  Ga. 
282,  the  act  complained  of  was  the  storage 
oi  a  large  quantity  of  hay  in  the  insured 
building,  which  was  permanent  in  its  char- 
acter, and  forfeited  the  policy. 

The  evidence  showed  that  a  sudden,  vio- 
lent storm  of  wind  arose,  after  the  commence- 
ment of  operations,  which  blew  a  spark  into 
the  straw  and  caused  the  burning.  This  was 
the  proximate  cause  of  the  fire. 

Blythe  v.  Denver  d  R,  O.  R.  Co,  15  Colo. 
333,  11  L.  R.  A.  615;  Marvin  v.  Chicago,  M, 
d  St.  P,  R,  Co,  79  Wis.  140,  11  L.  R.  A.  500. 

Questions  of  negligence  are  for  the  jury. 

Long  V.  Beeher,  106  Pa.  466,  51  Am.  Rep. 
532;  Central  R,  Co.  v.  Freeman,  66  Ga.  170; 
Central  R.  Co.  v.  Brinson,  70  Ga.  211 ;  Stew- 
art V.  Head,  70  Ga.  449;  Western  d  A.  R, 
Co.  V.  Wilson,  71  Ga.  22;  Georgia  R.  Co.  v. 
Bird,  76  Ga.  13;  Central  R,  Co.  v.  Thompson, 
76  Ga.  771;  Covington  v.  Western  d  A.  R. 
Co.  81  Ga.  275 ;  Richmond  d  D.  R.  Co.  y.  How- 
ard, 79  Ga.  44 ;  Western  d  A.  R.  Co,  v.  King, 
70  Ga.  201 ;  Killian  v.  Augusta  d  K,  R.  Co, 
79  Ga.  236;  Ferguson  v.  Columbus  d  R.  R, 
Co,  75  Ga.  637 ;  Cook  v.  Western  d  A,  R,  Co. 
69  Ga.  619. 
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Messrs.  Erwin  A  Erwln  and  S.  C.  Dun- 
lap  for  defendant  in  error. 

I«ewisy   J.,  delivered  the  opinion  of  the 
court: 

Suit  was  brought  by  Augustus  D.  Adair, 
as  administrator  of  the  estate  of  Sarah  C. 
Hudson,  deceased,  against  the  Southern  Mu- 
tual Insurance  Coaipany,  the  same  being  an 
action  for  the  recovery  of  a  loss  on  a  policy 
of  fire  insurance.  This  policy  was  issued  to 
the  plaintiff  on  the  22d  of  January,  1897,  and 
'insures  estate  of  Mrs.  Sarah  C.  Hudson 
against  loss  or  damage  by  fire  to  the  amount 
of  twelve  hundred  dollars,  for  the  term  of 
one  year";  $1,000  of  said  sum  being  on  a 
house  that  was  occupied  by  the  family  of  tlie 
deceased  as  a  dwelling,  and  the  balance  on 
furniture  in  the  house.  After  plaintiff^ 
evidence  had  closed  the  judge  granted  a  non- 
suit on  motion  of  defendant's  counsel,  upon 
which  error  is  a.ssigned  by  the  plaintiff  in  his 
bill  of  exceptions.  It  appears  from  the  rec- 
ord that  at  the  time  of  the  fire  the  premises 
were  in  the  possession  of  the  husband  of  de- 
ceased, who,  with  his  children,  occupied  the 
dwelling.  He  had  a  small  quantity  of 
wheat,  that  had  been  placed  on  the  premises 
where  the  dwelling  was  located,  and  had  pro- 
cured the  owner  of  a  threshing  machine  run 
by  an  engine  to  move  iiis  machine  on  the 
premises  for  the 'purpose  of  threshing  this 
wheat.  The  engine  was  located  about  85  feet 
from  the  dwelling.  It  had  no  spark  ar- 
rester. The  separator  was  located  about 
halfway  between  the  engine  and  the  house. 
As  the  grain  was  being  threshed,  the  straw 
gathered  near  the  separator,  some  of  it  fall- 
ing within  a  few  feet  of  the  dwelling.  The 
work  of  threshing  the  grain  required  only 
about  two  hours.  When  it  commenced,  the 
weather  was  calm, — a  gentle  breeze  blowing 
from  the  house  towards  the  engine.  Plain- 
tiff's witnesses  testified  that  they  regarded 
the  house  in  no  danger  from  fire,  with  the 
weather  in  that  condition;  that  there  were 
a  number  of  workmen  engaged  about  the  ma- 
chinery,— some  ten  or  fifteen, — andtha.t.even 
if  a  spark  from  the  engine  had  ignited  the 
straw,  it  could  readily  have  been  extin- 
guished, without  material  danger  to  the 
house.  The  owner  of  this  machine  testified 
that  he  had  been  engaged  in  such  business, 
off  and  on,  for  ten  or  fifteen  years,  using  the 
same  character  of  engine  he  had  then,  thresb- 
ing  thousands  of  busdbels  of  grain,  often,  in  a 
season,  and  he  never,  before  this  fire,  knew  a 
pile  of  straw  to  c&tch  fire  from  the  engine; 
that  often  the  engine  was  stationed  near 
houses,  barns,  stables,  etc.,  as  this  one  was 
on  the  dav  of  this  fire,  and  no  loss  from  fire 
had  ever  occurred.  Plaintiff  testified  to  the 
same  effect.  After  the  work  was  about  half 
over,  there  came  an  unexpected  and  sudden 
gust  of  wind,  called  by  the  witnesses  a  "dry 
storm,"  which  blew  very  violently  from  the 
engine  t(3 wards  the  dwelling.  It  was  de- 
scribed as  coming  in  a  whirl,  and  as  being 
one  of  the  most  violent  winds  plaintiff  ever 
saw,  except  a  cyclone  on  one  occasion. 
About  the  same  time,  fire  was  noticed  in  the 
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sitraw.  It  was  presumed  it  came  from  a 
spark  from  the  engine,  though  the  witnesses 
did  not  know  that  as  a  fact.  Strong  efforts 
were  at  once  made  to  extinguish  it,  but  the 
wind  blew  so  violently  as  to  carry  the  straw 
against  the  house,  fan  the  flames,  and  blow 
them  for  many  feet  beyond.  This  wind  blew 
the  belt  from  the  madiinery.  The  efforts  to 
save  the  house  proved  fruitless,  and  it  was 
destroyed. 

1.  The  only  portion  of  the  policy  sued  up- 
on, material  to  be  considered  in  determining 
the  issues  involved  in  this  case,  is  Uie  fol- 
lowing clause:  "Policies  sfhall  be  forfeited, 
first,  by  any  change  in  the  use  or  conditions 
of  the  building,  including  additions  or  re- 
pairs, or  by  the  erection  of  buildings,  or  in  any 
other  manner  by  which  the  degree  of  risk  is 
increased,  unless  due  notice  is  given  the  com- 
pany, and  a  new  agreement  entered  into." 
It  is  insisted  by  counsel  for  defendant  in  er- 
ror that  the  use  of  these  premises  by  placing 
thereon  this  machinery,  and  using  the  same 
in  tnreshing  grain,  amounted  to  a  forfeiture 
of  the  policy,  especially  as  it  caused  the  fire 
which  destroyed  the  property  insured.  We 
do  not  think,  in  the  first  place,  that  the 
clause  has  any  reference  to  such  temporary 
use  of  the  premises,  but  that  it  refers  to 
changes  in  the  use  or  condition  of  the  build- 
ings, or  to  changes  in  any  other  manner,  of 
a  permanent  nature,  by  which  the  degree  of 
risk  is  increased.  Where  premises  are  occu- 
pied as  a  home,  on  which  is  located  the 
dwelling  of  a  family,  the  use  of  them  is  con- 
stantly susceptible  to  changes  of  a  tempo- 
rary nature,  for  the  convenience  of  the  occu- 
pants, and  to  facilitate  the  conduct  of  busi- 
ness p^i-taining  to  the  industries  of  the  mem- 
bers of  the  household.  We  think  it  would 
be  going  a  long  way  towards  construing  these 
policies  liberally  in  favor  of  insurance  com- 
panies, as  well  as  liberally  in  favor  of  the 
doctrine  of  forfeiture,  to  hold  that  it  was  in- 
tended by  the  contract  tnat  every  such  tem- 
porary change  which  may  for  the  moment 
increase  to  some  degree  the  risk  of  fire  would 
necessarily  work  a  forfeiture  of  the  policy 
at  the  option  of  the  company.  There  is  no 
person,  perhaps,  so  diligent  as  to  live  from 
day  to  day  with  an  equal  and  uniform  de- 
gree of  caution  against  accidents  of  this 
sort.  An  important  thought  to  consider  in 
this  connection  is  that,  while  a  permanent 
use  of  the  premises  in  a  certain  manner  from 
day  to  day  might  materially  increase  the 
hazard  from  fire,  yet  a  mere  temporary  use 
for  a  few  hours,  while  the  occupants  are  vig- 
ilant and  on  the  alert  to  prevent  fire,  might 
not  be  considered  as  a  material  risk  at  all, 
although  the  dwelling  may  be  in  a  little 
more  danger  from  fire  on  such  special 
occasions  than  is  generally  the  case.  We 
think  our  view  of  the  construction  that 
should  be  given  the  terms  of  the  clause  above 
quoted  is  demanded  Dy  the  well-known  ele- 
mentaiy  principle  of  law  governing  the  con- 
struction of  such  instruments,  namely, — 
First,  they  should  be  construed  strictly 
against  the  company  or  party  preparing 
them;  and,  second,  they  should  be  so  con- 
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strued  as  to  avoid,  if  poasible,  a  forfeiture. 
We  are  satisfied  ikat  these  views  are  sus- 
tained by  a  decided  weight  of  authorities, 
some  of  which  we  will  now  briefly  allude  to, 
to  show  the  general  trend  of  judicial  deci- 
sions  on  this  line.  In  discussing  this  provi- 
sion in  policies  touching  the  use  and  occu- 
pancy of  premises  so  as  not  to  increase  the 
risk  from  fire,  we  quote  the  following  from 
7  Am.  &  Eng.  Enc  Law,  old  ed.  p.  1035: 
'^he  change  contemplated  by  the  provision 
is  not  a  mere  temporary  or  incidental 
change,  but  a  permanent  and  substantial 
change."  Quite  a  large  number  of  author- 
ities are  cited  to  support  that  text.  And  in 
this  connection  we  call  attention  to  instances 
given  on  page  1034  of  the  same  volume, 
which  have  ^en  held  by  courts  not  to  consti- 
tute a  change:  "The  making;  of  repairs  to 
a  dwelling  house;  shutting  down  a  factory 
temporarily;  running  the  engine  and  certain 
shafting  of  a  mill  or  factory  at  night,  when 
the  policy  recites  'run  by  daylight  only'; 
changing  from  a  dwelling  to  a  boarding 
house;  changing  occupants;  mixing  and 
keeping  paints  in  a  iMU-n,  described  in  the 
policy  as  'used  for  hay,  straw,  grain  un- 
threshed,  stabling,  and  shelter,'  while  paint- 
ing the  house  on  the  same  premises ;  ceasing 
to  occupy  the  premises;  lighting  temporar- 
ily with  gasoline;  mortgaging  the  property 
injured."  In  the  case  of  Westcheater  F,  Ins, 
Co.  V.  Foster,  90  III.  121,  it  was  held  that 
"an  occasional  occupation  of  a  room  of  a 
building  insured,  by  a  carpenter  in  his  busi- 
ness, is  not  such  a  violation  of  a  clause  in 
a  policy  which  forbids  that  during  the  term 
of  insurance  the  premises  should  he  used  for 
any  trade  or  business  denominated  'haz- 
ardous,' as  will  defeat  a  recovery  in  case  of 
loss.  An  occasional  day's  work  by  a  car- 
penter in  a  part  of  the  house  will  not  avoid 
such  a  policy."  In  Loud  v.  Citizens*  Mut, 
Ins,  Co.  2  Gray,  221,  it  appeared  that,  by  ex- 
press directions  of  the  assured,  a  certain 
stove  in  the  building  was  not  to  be  used;  the 
same  being  in  an  unsafe  condition.  The 
owner  allowed  the  house  to  be  occupied  tem- 
porarily as  a  shelter  for  the  crew  of  a  ves- 
sel, who  built  a  fire  in  the  stove  for  one 
night.  It  was  held  that  such  temporary  use 
did  not  void  the  policy.  It  appeared  in  that 
oase  that  the  house  was  actually  destroyed 
as  a  result  of  the  fire  being  kindled  in  the 
stove.  In  the  case  of  Williama  v.  Vew  Eng- 
land Mut,  F.  Ins.  Co.  31  Me.  219,  it  was  de^ 
cided  that  a  warranty  in  the  insurance  of 
an  unfinii^ed  dwelling  house,  which  was  in 
the  process  of  construction,  that  tdiere  were 
to  be  no  stoves  in  it,  must  be  understood  to 
mean  that  no  stove  is  to  be  habitually  kept 
and  used  in  it,  as  stoves  are  ordinarily  kept 
in  dwelling  houses,  and  that  the  use  of  a 
stove  for  a  few  days  for  a  purpose  connected 
with  the  finishing  of  the  houee  is  not  a  viola- 
tion of  <^e  warranty.  In  Smith  v.  Oermti' 
nia  Ins.  Co.  107  Mich.  270,  30  L.  R.  A. 
368,  there  was  a  stipulation  in  the  policy 
sued  on  that  it  should  be  void  'if  .  .  . 
there  be  kept,  used,  or  allowed  on  the  above- 
described  premises,  benzine,  .  •  .  naph- 
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|tha,  ...  or  other  explosives."  llie 
court  decided  in  that  case  that  gas<^ine  is  not 
"kept,  used,  or  allowed"  on  the  premises  in- 
sured, within  the  meaning  of  a  provision  for 
avoiding  the  policy,  by  leaving  a  five-gallon 
can  containing  gasoline  in  the  building  for 
a  number  of  days,  for  use  in  burning  off  old 
paint  preparatory  to  repaimbing  the  building. 
The  clause  of  this  policy  which  we  have 
been  construing  we  do  not  think  amounts  to 
anything  more  or  lees  than  a  provision  em- 
ployed in  our  Civil  Oode,  and  it  would  consti- 
tute a  part  of  the  oontiact  between  the  par- 
ties whether  they  made  any  stipulation  in 
reference  thereto  or  not.  Section  2100  of  the 
Code  declares:  "Any  change  in  tdie  proper- 
ty, or  the  use  to  whidi  it  is  applied,  without 
the  consent  of  the  insurer,  whereby  the  risk 
is  increased,  voids  the  policy."  The  case  of 
Alston  V.  Greenwich  Ins.  Co.  100  Ga.  282, 
cited  by  counsel  for  defendant  in  error,  we 
do  not  think  in  point.  It  appeared  in  that 
case  that  the  insured  had  permitted  another 
person  to  store  a  large  quantity  of  hay  in  the 
storehouse  wherein  his  own  goods,  covered 
by  the  policy,  were  contained,  and  it  also  ap- 
peared that  the  hazard  was  thereby  in- 
creased. It  was  held  thatt  a  nonsuit  was 
proper  under  a  provision  in  the  policy  that 
the  same  should  be  void  if  the  hazard  be 
increased  by  any  means  within  the  knowl- 
edge or  control  of  the  insured.  But  mani- 
festly, under  the  facts  of  that  case,  the 
change  made  in  the  use  oif  the  house  was  of 
a  permanent  nature.  The  hay  was  stored  in 
the  house  for  the  purpose  of  making  sales 
thereof,  and  was  as  permanenrtly  located  there 
as  the  goods  themselves  which  were  insured. 
If  a  mere  temporary  change  in  the  use  or  oc- 
cupation of  the  premises,  whicfti  increases  the 
risk  of  insurance,  per  se  forfeits  the  policy, 
then  the  policy  is  void  whether  any  loss  re- 
sults from  such  increased  risk  or  not,  and 
even  if  the  change  is  removed  by  the  insured, 
and  the  premises  restored  to  their  original 
condition,  without  any  loss  occurring  to  the 
property,  unless,  of  course,  the  insurance 
company,  either  expressly  or  by  implication, 
waives  its  right  of  forfeiture.  Hence,  if  the 
use  of  the  premises  complained  of  by  the 
defendant  in  this  case  worked  a  forfeiture 
of  the  policy,  it  would  have  been  void,  at  the 
option  of  the  comipany,  even  if  the  machinery 
and  inflammable  matter  had  been  removed 
without  having  caused  injury  from  fire. 
Manifestly,  we  think  it  was  neither  the  in- 
tention of  the  provision  in  the  policy  above 
quoted,  nor  of  §  2100  of  the  Coae,  that  this 
contract  of  insurance  should  have  such  a 
construction.  There  is  authority,  however, 
to  sustain  the  position  that  while  a  tempo- 
rary increase  of  risk  could  not  operate,  per 
se,  to  forfeit  the  policy,  it  would  have  the  ef- 
fect of  suspending  it  during  tihe  existence  of 
suoh  risk.  See  3  Joyce,  Ins.  §  2239,  and  au- 
thorities cited.  There  is  quite  a  difference 
between  forfeiture  and  suspension.  In  the 
latter  case  the  policy  is  simply  inoperative 
during  the  time  of  the  suspension.  Hence  it 
follows  that  when  the  cause  of  the  suspension 
is  removed  the  policy  is  revived  and  con- 
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tiniiefl  in  force.  But  not  90  in  case  of  forfeit- 
ure, for  the  policy  Tvt>iild  continue  absolutely 
void  unless  a  waiver  occurs  as  above  indicat- 
ed. But,  cfven  in  case  of  a  risk  simply  sus- 
pending a  policy,  if  the  loss  by  fire  occurs 
during  the  existence  of  the  risk  there  is  no 
liability  upon  the  insurer,  althou|^h  the  fire 
was  in  no  wise  the  result  of  such  increase  of 
risk.  To  illustrate:  If  this  property  had 
been  destroyed  by  fire  during  the  time  of  the 
operation  erf  the  machinery,  materially  in- 
creasing the  risk,  then  there  could  be  no  re- 
covery, thoufifh  the  fire  was  in  no  wise  the 
result  oi  such  increase  d  risk,  but  was  ow- 
ing to  some  accidental  cause,  entirely  uncon- 
nected with  the  change  made  in  the  use  of 
the  premises.  On  the  other  hand,  if,  under 
the  contract,  neither  a  forfeiture  nor  a  sus- 
pension exists,  the  company  would  be  liable. 
But  we  do  not  think  such  a  temporary  use  of 
the  premises  even  operates  to  suspend  the 
policy,  in  the  sense  above  indicated.  No 
such  construction  can  be  placed  on  §  2100  of 
the  Civil  Code.  That  refers  to  such  perma- 
nent change,  as  above  shown,  which  "voids 
the  policy;"  that  is,  works  s/d.  ahsolute  for- 
feiture. The  same  thing  is  true  of  the  con- 
tract itself.  It  does  provide  for  a  forfeiture 
on  certain  conditions,  but  nowhere  for  a 
mere  suspension.  What  power,  then,  have 
the  courts  to  interpolate  into  the  agreement 
between  the  insurer  and  the  insured  a  condi- 
tion or  stipulation  not  contemplated  either 
by  the  law  or  by  the  contract  between  the 
parties? 

2.  But  if  the  loss  directly  results  from  a 
mere  temporary  and  fleeting  change  in  the 
use  or  occupation  of  the  property  insured,  or 
of  the  premises  immedis^ly  surrounding  it, 
and  a  material  increase  of  the  hazard  of  in- 
surance is  caused  by  such  use,  then  there  still 
may  be  nonliability  of  the  company,  not 
growing  out  of  a  suspension  of  the  policy  by 
its  terms,  but  from  other  principles  of  law 
sufCciently  general  in  their  nature  to  be  ap- 
plied to  such  cases.  As  a  rule,  no  person 
can  recover  for  an  injury  caused  by  his  own 
consent.  Under  8  2322  of  the  Civil  Code,  this 
has  been  especially  applied  to  injuries  by 
railroad  companies,  and,  under  §  3893,  to 
torts  generally.  Under  8  3830,  if  a  plain- 
tiff by  ordinary  care  could  have  avoidei  the 
consequences  of  defendant's  negligence,  there 
can  be  no  recovery.  These  provisions  apply 
to  torts  or  to  injuries  done  by  another. 
But  that  is  not  this  case,  w4iich  is  an  action 
for  loss  insured  against  by  contract.  There 
are  other  provisions  of  the  Code  which  re- 
late directly  to  such  contracts.  Section 
2096  provides  that  "the  assured  is  bound  to 
ordinary  diligence  in  protecting  the  proper- 
ty from  fire,  anfd  gross  negligence  on  his  part 
will  relieve  the  insurer.  Simple  negligence 
by  a  servant,  or  the  assured,  unaffect^  by 
fraud  or  design  in  the  latter,  will  not  relieve 
the  insurer."  It  is  difficult  to  get  the  exact 
intention  of  the  legislature  from  these  words. 
They  bind  the  assured  to  "ordinary  dili- 
gence," and  then,  in  the  next  clause  of  the 
same  sentence*  seem  to  xelieve  the  insurer 
only  in  case  of  "gross  negligence  by  the  in- 
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sured."  A  want  of  ordinary  diligence  does 
not,  of  course,  necessarily  imply  gross  negli- 
gence. Nor  does  the  following  sentence  re- 
lieve the  difficulty:  "Simple  negligence," 
etc.,  "will  not  relieve  the  insurer."  Section 
2808  of  the  Code  declares  that  the  absence 
of  ordinary  diligence  "is  termed  ordinary 
neglect,"  and  §  2899  calls  the  absence  of  ex- 
traordinary diligence  "slight  neglect." 
Now,  as  to  whether  the  words  "simple  negli- 
gence," in  8  2096,  mean  ordinary  or  slight 
neglect,  we  are  left  absolutely  in  the  dark. 
In  view,  however,  of  the  ambiguity  of  that 
section,  we  think  we  are  authorized  to  seek 
aid  in  its  construction  by  reference  to  8  2100, 
which  provides  that  any  change  in  the  prop- 
erty, or  the  use  to  which  it  is  applied,  where- 
by the  risk  is  increased,  voids  the  policy. 
We  have  already  seen  that  a  mere  temporary 
use,  not  causing  such  loss,  was  not  intended 
to  have  this  effect.  But  we  think  a  fair  con- 
struction of  all  the  law  bearing  on  this  sub- 
ject would  render  the  insurer  not  liable,  if 
the  loss  directly  resulted  from  a  temporary 
change  in  the  use  of  the  property  by  the  as- 
sured, so  materially  increasing  the  hazard  of 
insurance  as  to  make  it  apparent  to  a  person 
of  ordinary  intelligenoe,  and  of  reasonable 
or  ordinary  care  and  diligence  tnat  the  dan- 
ger from  fire  was  thereby  enhanced.  Such 
a  construction  would  be  consistent  with  the 
general  principle  of  law  that  no  one  can  re- 
cover for  an  injury  which  was  the  result  of 
his  own  negligence.  This  policy  was  taken 
out  in  the  name  of  admimeitrator  as  such, 
who  was  simply  the  representative  of  the 
estate  intended  to  be  protected  by  the  insur- 
ance. At  the  time  of  the  fire  it  was  occupied 
as  a  home  by  the  husband  of  the  deceased 
and  her  children,  they  being  her  only  heirs. 
The  record  is  not  clear  or  d&nite  as  to  what 
sort  of  contract,  if  any,  existed  between  the 
administrator  and  the  huebaivd  touching  the 
occupancy  of  the  house.  We  infer,  however, 
that  the  huBA>and  had  absolute  custody  of  the 
premises,  and  had  perfect  freedom  to  use 
the  same  in  the  conduct  of  his  business,  or 
that  he  had  charge  of  it  in  the  interest  of  the 
estate.  He  was  directly  responsible  for  the 
acts  alleged  to  have  increased  the  risk  oi 
insurance  and  to  have  occasioned  the  loss  by 
fire.  The  question  whether  or  not  his  acts 
bound  the  administrator,  the  real  party  in- 
sured, was  not  discussed  in  the  argument. 
There  is  authority  to  the  effect  that  an  in- 
crease of  risk  by  a  tenant  of  the  insured  does 
not  void  the  policy,  unless  it  contains  a  stip- 
ulation to  the  effect  that  such  an  increase  by 
the  tenant  will  render  it  null  and  void.  See 
2  Beach*  Ins.  8  712,  and  authorities  cited. 
There  are  also  decisions  cited  to  the  con- 
trary in  the  same  work.  We  are  inclined  to 
think,  however,  that  the  correct  rule  on  this 
subject  is  laid  down  by  the  supreme  court  of 
Pennsylvania  in  the  case  of  Long  v.  Beeher, 
106  Pa.  466,  51  Am.  Rep.  632,  14  Ins.  L. 
J.  022,  where  it  was  held,  in  effect,  that  if 
the  act  which  increased  the  insurer's  risk 
was  that  of  the  tenant,  unknown  to  the  land- 
lord, it  was  no  excuse  for  the  infringements 
of  the  covenants  of  the  policy.    If  the  hus- 
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band  occupied  th^se  premises  under  the  cir- 
cumstances indicated,  as  inferable  from  the 
record,  he  would  probably  be  clothed  with 
more  power  and  dominion  over  the  property 
than  in  the  case  of  an  ordinary  tenant  who 
had  no  interest  in  the  title;  and  we  think 
his  acts  of  negligence,  if  any,  in  this  particu- 
lar matter,  would  be  binding  on  the  insured. 
3.  The  loss  having  resulted  in  this  case 
from  an  alleged  increase  of  hazard  by  a 
change  in  the  use  of  the  premises,  it  would 
seem  practically  to  make  no  difference 
whether  we  treated  the  case  on  the  theory 
of  a  suspension  of  the  policy,  or  on  our  idea 
of  liability,  or  a  want  thereof,  as  'herein  in- 
dicated,— at  least,  so  far  as  concerns  the  al- 
leged error  in  the  judgment  granting  a  non- 
suit; for  in  either  case  the  question,  in  its 
last  analysis,  would  turn  on  the  negligence 
or  want  of  negligence  of  the  plaintiff.  This 
particular  question  is  one  of  fact,  and  wlien 
it  becomes  one  of  law,  on  a  motion  to  nonsuit, 
its  correct  determination  depends  upon  the 
circumstances  of  each  particular  case. 
Questions  of  negligence  being  peculiarly  for 
the  jury  in  this  state,  in  cases  of  any  serious 
doubt  its  courts  should  always  lean  to  such 
construction  of  the  testimony  as  will  leave 
the  matter  at  issue  to  the  jury.  They 
should  avoid  encroadiing  upon  the  preroga- 
tive of  that  branch  of  the  court,  except  in 
matters  where  the  evidence  is  so  plain  and 
palpable  as  to  demand  a  certain  verdict,  and 
make  any  other  finding  shocking  to  a  sense 
of  justice  and  against  human  reason.  Au- 
thorities may  be  found  whereby,  in  similar 
cases,  Hhe  courts  of  other  states  may,  as  a 
matter  of  law«  have  ruled  that  there  could 
be  no  recovery.  The  safer  rule,  however, 
and  the  one  which  we  think  has  bec^  followed 
by  the  weight  of  autdiority,  is  to  submit  sucn 
issues  to  the  jury.  This  course  has  been 
pursued  in  states,  some  of  whose  decisions 
are  relied  on  by  counsel  for  defendant  in  er- 
ror, and  the  trend  of  whose  adjudications 
seems  to  hold  the  insured  to  a  rigid  liability 
for  any  acts  of  negligence  in  increasing  the 
danger  to  the  property  insured  from  fire. 
In  the  case  of  Lang  v.  Beeher,  106  Pa.  466, 
51  Am.  Rep.  532,  14  Ins.  L.  J.  622  (supreme 
court  of  Pennsylvania) ,  it  was  decided  that 
the  temporary  use  of  a  steam  thresher  near 
the  premises  of  the  insured  property  mate- 
rially increased  the  risk  to  the  property  in- 
sured, and  therefore  voided  the  policy.  The 
court  held  in  tliat  case  that  as  to  whether 
or  not  there  was  such  an  increase  was  proper- 
ly left  to  the  jury.  The  same  course  was 
adofyted  witli  reference  to  submitting  such  an 
issue  to  the  jury  in  the  case  of  Williams  v. 
People's  F.  Ins.  Co,  57  N.  Y.  274,  reported 
in  Richards,  Ins.  452.  We  think  this  case 
should  have  taken  a  similar  direction.  We 
are  not  prepared  to  say,  under  the  testimony 
in  this  record,  as  a  matter  of  law, 
that  the  plaintiff  is  not  entitled  to  recover, 
or  ttiat  the  testimony  demanded  a  finding 
that  the  destruction  of  this  property  was 
a  result  of  the  negligence  of  this  tenant. 
Questions  of  negligence  in  such  matters  can- ' 
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not  always  be  safely  determined  from  mere 
opinions  in  the  human  mind,  not  founded 
upon  observations  or  experiences,  but  based 
solely  upon  abstract  reasoning  that  to  do  a 
certain  thing  will  necessarily  increase  a  risk, 
and  therefore  it  follows  that,  when  loss  re- 
sults, it  is  necessarily  owing  to  the  negligence 
of  the  party  who  committed  the  act.  In  this 
case  the  jury  had  before  them  the  testimony 
of  the  plaintiff  and  the  owner  of  the  machin- 
ery, besides  other  witnesses,  that  in  their 
opinion  the  temporary  location  of  the  engine 
where  it  was  placed  did  not  increase  the  haz* 
ard  from  fire.  This  testimony  was  not  sim- 
ply a  bare  opinion,  without  reason  therefor, 
but  was  founded  upon  facts  stated  by  the 
witnesses.  From  their  actual  experience  in 
observing  and  using  such  machinery  them- 
selves for  a  number  of  yeaTS,  contiguous  to 
houses,  and  from  the  fact  that  no  fire  before 
had  ever  occurred,  and  they  had  not  even  wit- 
nessed the  bui*ning  of  a  straw  pile,  some  rea- 
son was  given  for  the  opinion  they  gave,  and 
upon  which  they  acted.  In  tne  case  of  Brink 
V.  Merchants*  d  M.  Ins,  Co,  49  Vt  443,  it 
was  decided  that  a  tenant  of  premises  in- 
sured, who  had  charge  of  all  the  business 
done  thereon,  and  knew  of  all  its  details  and 
processes,  was  a  competent  witness  to  give 
an  opinion  as  to  whether  the  business  he  was 
carrying  on  at  the  time  of  the  fire  increased 
the  hazard  of  the  insurer.  In  addition  to 
these  opinions  of  witnesses  in  this  case,  it 
further  appears  from  the  testimony  that, 
with  a  number  of  workmen  on  hand,  even 
if  a  fire  had  occurred  in  the  straw,  had  the 
weather  remained  in  the  condition  it  was  in 
when  the  work  began,  there  would  have  been 
no  difficulty  in  preventing  the  house  from  ig- 
niting. Can  the  court  Uien  say,  as  a  mat- 
ter of  law,  in  l^e  ligbt  of  this  testimony,  that 
it  shows  that  the  plaintiff's  tenant  was  not 
in  the  exercise  of  ordinary  care  and  diligence 
or  that  the  fire  was  the  result  of  his  own  neg- 
ligence? Can  it  be  further  said  that,  as  a 
matter  of  law,  reasonable  diligence  would 
have  required  him  to  anticipate  a  violent 
windstorm,  such  as  this  is  described  to  have 
been,  and  which  seems  to  have  been  the 
direct  intervening  cause  that  communicated 
the  fire  to  the  property  and  produced  its  de- 
struction? We  reverse  the  judgment  of  the 
court  below  on  the  ground  of  error  in  grant- 
ing nonsuit,  without  intending  to  intimate, 
of  course,  any  opinion  in  regard  to  the  weight 
of  the  testimony,  except  to  say  that  in  our 
opinion  there  was  sufficient  evidence  in  the 
case  upon  which  to  submit  to  the  jury  the 
controlling  issue  as  to  whether  or  not  the 
fire  was  Uie  result  of  the  negligence  of  the 
plaintiff  or  his  tenant,  and  whether  or  not 
the  increase  of  risk,  if  there  was  any,  was 
material,  and  was  the  result  of  a  want  of 
ordinary  care  and  diligence  on  the  part  of  the 
plaintiff,  or  his  agent  or  tenant  having 
charge  of  the  property. 
Judgment  reversed. 

All  the  Justices  concur,  except  Cobb,  J., 
disqualified. 
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IOWA  SUPREME  COURT. 


Jane  CLOUD 

V. 

W.  H.  MALVIN  et  at. 


( Iowa., 


) 


1.  A  cofiTeyance  made  by  a  debtor  to 
prevent  tbe  apparent  lien  of  an  an- 
ticipated Jadflrment  from  attacblnflr  to 
tlte  property  conyeyed  is  not  fraudulent  aa 
asalnat  the  judgment  creditor  where  she  bad 
preTiously  entered  into  an  agreement  with 
the  grantee  whereby  she,  in  consideration  of 
services  rendered  by  the  grantee,  was  to  al- 
low the  land  to  go  to  sale  under  foreclosure 
of  a  mortgage  thereon,  and  permit  the  grantee 
to  purchase  the  sherlfTs  certificate,  who,  after 
the  certificate  had  ripened  into  a  deed,  was  to 
bring  an  action  to  quiet  title,  the  consumma- 
tion of  such  agreement  having  been  prevented 
by  litigation  with  reference  to  the  land. 

2.  An  estoppel  !■  not  aTallable  unless 
pleaded. 

3.  Grantees  of  real  property  cannot,  to 
sustain  tlie  conveyance  against  an 
attack  upon  it  as  fraudulent  by  the  credit- 
ors of  the  grantor,  assert  that  the  property 
was  originally  purchased  and  paid  for  by 
them  and  the  title  conveyed  to  the  grantor 
merely  for  the  purpose  of  preventing  their 
creditors  from  reaching  it. 

'4«  A  party  cannot  complain  on  appeal 
of  a  Judgment  for  costs  in  the  lower  court 
where  the  matter  was  not  brought  to  the  at- 
tention of  that  court. 

(May  24,  1898.) 

CROSS-APPEALS  from  a  judgment  of  the 
District  Court  for  Delaware  County  in  a 
•creditors'  bill  to  subject  certain  lands  to  the 
payment  of  a  judgment  against  Sarah  Mal- 
vin;  defendants  appealing  from  so  much  of 
the  judgment  as  subjected  part  of  the  lands ; 
and  plaintiff  appealing  from  so  mudh  as  re- 
fused to  subject  the  other  part.  Affirmed 
on  plaintiff's  appeal.  Modified  on  defend- 
jant'8  appeal. 

Statement  by  Deemer,  Ch.  J. : 
Creditors'  bill  to  subject  certain  lands,  the 
title  to  which  is  in  W.  H.  Malvin  and  S.  S. 
Malvin,  to  the  payment  of  a  judgment  held 
by  plaintiff  against  Sarah  Malvin.  The 
trial  court  subjected  certain  of  the  lands, 
and  denied  relief  as  to  the  remainder,  and 
both  parties  appeal.  As  the  defendants  first 
perfected  their  appeal,  they  will  be  called  the 
appellants.  A  statement  of  the  issues  will 
be  found  in  the  opinion. 

Messrs.  Dnnliain  ft  Norria  and  W.  H. 

Utt  for  appellants. 

Messrs.  Yoran  ft  Arnold,  for  appellee: 

The  deed  from  Sarah  Malvin  to  William 

H.  Malvin,  of  date  June  9,  1892,  was  made 

and  received  with  intent  to  hinder  and  delay 

Note. — As  to  right  of  grantor  to~attack  his 
own  conveyance  on  the  ground  that  it  was 
/randulent  as  to  creditors,  see  also  Plttman  v. 
IMtrman    (N.  C.)   11  L.  K.  A.  45t>. 
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creditors,  was  voluntary  and  fraudulent,  and 
should  be  set  aside  and  decreed  to  be  null  and 
void,  as  against  plaintiff. 

Pendency  of  litigation,  knowledge  of  gran- 
tee in  deed  that  conveyance  is  made  in  view 
of  and  to  defeat  probable  results  thereof, 
are  sufficient  to  defeat  deed. 

Dunn  V.  Wolf,  81  Iowa,  688;  Smith  v. 
Utesch,  85  Iowa,  381;  Johnston  Harvester 
Co.  V.  Cihula,  62  Iowa,  697;  Irish  v.  Brad- 
ford,  64  Iowa,  303. 

Where  a  party,  knowing  the  fraud  con- 
trived, aided  in  its  execution  and  shared  its 
proceeds,  he  is  chargeable  with  all  its  conse- 
quences, and  can  be  treated  and  pursued  as 
an  original  party. 

Lincoln  v.  ClafUn,-!  Wall.  132,  19  L.  ed. 
106;  Craig  v.  Fowler ,  59  Iowa,  200;  8aar  v. 
Finkin,  79  Iowa,  61;  Peterson  v.  Rone,  76 
Iowa,  447;  Bump,  Fraud.  Conv.  115. 

Voluntary  conveyance  between  relatives 
must  be  rebutted  by  evidence  full,  clear,  and 
satisfactory. 

Elicell  V.  Walker,  52  Iowa,  256;  Potter  v. 
Phillips,  44  Iowa,  353. 

Title  under  quitclaim  deed  is  not  as  bona 
fide,  but  subject  to  equities. 

Watson  V.  Phelps,  40  Iowa,  482;  Bradley 
V.  Cole,  67  Iowa,  650. 

If  said  deed  has  any  validity  there  is  a 
resulting  trust  in  favor  of  Sarah  Malvin,  her 
heirs  and  creditors,  and  W.  H.  Malvin,  as 
trustee,  must  surrender  such  property  to  sat- 
isfy plaintiff's  claim. 

hullivan  v.  McLenans,  2  Iowa,  437,  65  Am« 
Dec.  780;  Claussen  v.  LaFram,  1  Iowa,  226; 
Sunderland  v.  Sunderland,  19  Iowa,  325; 
Schaffner  v.  Orutzmacher,  6  Iowa,  137 ;  Fow 
V.  Doherty,  30  Iowa,  334. 

The  deed  from  Marion  0.  Malvin  to  Sarah 
Malvin  should  be  herein  established  as  a 
valid  deed,  and  the  defendants,  W.  U.  and 
Sam  Malvin,  estopped  to  deny  its  validity. 

Equity  will  not  set  aside  such  a  convey- 
ance, enforce  a  secret  trust  therein,  or  grant 
any  relief  to  the  parties  making  or  causing 
the  same  to  be  made. 

Holliday  v.  Holliday,  10  Iowa,  200;  Ken- 
osha Stove  Co.  V.  Shedd,  82  Iowa,  540. 

Such  deed  was  valid  to  pass  title  to  Sarah 
Malvin,  and  herein  available  to  her  creditor. 

Stephens  v.  Harrow,  26  Iowa,  458;  Wright 
V.  Howell,  35  Iowa,  288. 

Deemep,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Samuel  Malvin,  Sr.,  died  intestate  Janu- 
ary 19,  1872,  seised  of  220  acres  of  land,  and 
possessed  of  personal  property  to  the  amount 
of  about  $15,000.  His  widow,  Sarah,  and 
his  son  Philip  S.  were  appointed  administra- 
tors of  the  estate.  The  son  undertook  the 
active  management  of  the  property,  ana 
squandered  nearly  all  the  personal  assets  in 
speculation  upon  the  board  of  trade.  In  Feb- 
ruary of  1878  he  absconded,  and  has  never 
since  been  heard  from.  Shortly  after  his  de- 
parture,   various    creditors     brought    suit 
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against  him,  as  well  as  against  other  heirs 
od:  the  deceased,  and  the  remaining  property 
of  the  estate  was  levied  on  under  writs  of 
attaohmeni.  While  these  suits  were  pend- 
ing, and  on  or  about  July  16,  1878,  the  heirs 
— ^even  in  number — met,  and  made  a  volun- 
tary partition  of  the  property.  By  the  terms 
of  this  agreement,  the  widow  was  to  receive 
sixty  acres  of  the  land,  in  full  of  her  dis- 
tributive share,  and  was  to  assume  the  pay- 
ment of  $573.23  oif  a  mortgage  upon  the  land 
allotted  to  her;  Marion  Maivin,  a  son,  was 
to  receive  forty  acres,  and  pay  $1,196.34  of 
the  mortgage,  and  also  $126.66  to  some  of 
the  other  heirs ;  "William  H.  and  Samuel  Mai- 
vin, also  sons,  were  to  jointly  receive  forty 
acres  of  land,  ajid  pay  $286  to  other  heirs; 
Belle  Maivin  and  Jane  Cloud,  daughters, 
were  to  jointly  receive  40  acres,  axMl  pay 
$165.82;  Elizabeth  Carpenter,  a  daughter, 
was  to  take  a  town  lot,  and  pay  $283;  and 
Charles  Maivin  and  Ann  Skinner,  son  and 
daughter,  were  to  jointly  receive  40  acres, 
and  pay  $314.  The  other  heirs  were  not  to 
receive  any  of  the  real  estate.  At  the  time 
of  this  partition  the  mortgage  to  which  we 
have  referred,  and  which  will  hereafter  be 
called  the  "Carpenter  Mortgage,"  was  being 
foreclosed;  and,  as  it  covered  l^e  lands  as- 
signed to  the  widow  and  to  Marion  C.  Mai- 
vin, provieion  was  made  for  its  payment  as 
above  indicated.  Payment  was  not  made, 
however,  and  the  land  covered  by  the  mort-* 
gage  was  sold  under  execution  upon  a  judg- 
ment obtained  in  the  foreclosure  proceed- 
ings. In  1886  the  widow  made  a  report  as 
ac&iinistratrix  to  the  county  court  of  Dela- 
ware county,  in  which  she  stated  that  her 
son  Philip  had  squandered  the  estate,  that 
she  was  not  liable  therefor,  and  that  all  the 
heirs,  save  and  except  the  plaintiff  and  ap- 
pellee, who  is  her  daughter,  had  released  her 
from  liability.  This  report  does  not  appear 
to  have  been  approved.  Plaintiff  did  not 
agree  to  the  release  of  her  mother,  but  on 
the  contrary,  brought  suit  against  her  for 
maladministration,  and  on  June  10,  1892, 
recovered  the  judgment  which  lies  at  the 
foundation  of  this  suit.  In  the  year  1885 
W.  H.  and  S.  S.  Maivin  made  conveyance  of 
the  land  allotted  to  them  to  their  mother. 
This  conveyance  was  evidently  made  with  in- 
tent to  defraud  creditors.  And  at  a  later 
date,  but  during  the  same  year,  Marion  C. 
Maivin  conveyed  to  his  mother  the  land  re- 
ceived by  him.  The  expressed  consideration 
for  this  deed  was  $1,100.  It  was  paid  by  the 
brothers  W.  H.  and  S.  S.  Maivin,  and  the 
title  was  placed  in  the  mother  for  the  pur- 
pose of  defrauding  creditors.  In  the  fore- 
closure proceedings  of  which  we  have  spoken, 
the  presiding  judge  made  a  memorandum  in 
his  docket  on  or  about  June  1,  1878,  direct- 
ing the  foreclosure  of  mortgage;  but  no  de- 
cree was  in  fact  enrtered  until  the  trial  of 
this  case  in  the  court  below,  when  one  was 
ordered  nutio  pro  tutio.  An  execution  is- 
sued, however,  in  May  of  the  year  1888,  and 
the  land  was  sold,  as  before  stated.  After 
the  sale,  W.  H.  Maivin,  one  of  the  sons,  pro- 
cured an  assignment  of  the  sheriff's  certifi-  * 
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'  cate,  which  ripened  into  a  deed  on  the  10th 
day  of  July,  1889.  In  July  oi  the  year  1888, 
Sarah  Maivin  executed  a  will,  in  which  she 
devised  certain  of  the  lands  allotted  to  her 
to  her  BODS,  and  at  the  same  time  made  deeds 
to  20  acres  of  the  land  to  her  son  W.  H. 
Maivin,  and  20  acres  to  her  son  S.  S.  Mai- 
vin; this  being  the  same  land  that  they  con- 
veyed to  her  in  the  year  1885.  On  the  10th 
day  of  June,  1892,  and  shortly  before  plain- 
tiff obtained  judgment  against  her  mother, 
there  were  filed  for  record  three  deeds  from 
Sarah  Maivin,  the  widow,  conveying — First, 
20  acres  of  land  to  S.  S.  Maivin;  second,  20 
acres  to  W.  H.  Maivin  (these  being  the  deeds 
that  were  executed  in  the  year  1888)  ;  and, 
third,  a  deed  to  the  same  and  other  lands, 
describing  all  of  which  the  intestate  died 
seised,  to  W.  H.  Maivin,  the  consideration 
being  stated  as  $2,000.  This  action  is 
brought  to  subject  the  lands  allotted  to  the 
widow,  and  the  40  acres  deeded  to  her  by 
Marion  Maivin,  to  the  payment  of  plaintiff's 
judgment.  It  is  alleged  in  the  petition  that 
these  last-named  conveyances  were  made  to 
hinder,  delay,  and  defraud  the  plaintiff  in  the 
collection  of  her  judgment.  T^e  trial  court 
set  aside  the  sheriff's  deed,  and  also  declared 
the  conv^anoe  from  Sarah  Maivin  to  W.  H. 
Maivin,  which  was  recorded  June  10,  1892, 
fraudulent  and  void.  It  also  found  that  cer- 
tain of  the  land  theretofore  in  the  name  of 
the  widow  was  a  homestead,  and  exempt 
from  the  lien  of  plaintiff's  judgment.  The 
defendants  appeal  from  that  part  of  the  judg- 
ment setting  aside  the  conveyances,  and  sub- 
jecting the  property  to  the  payment  of  plain- 
tiff's daim ;  and  the  plaintiff,  from  that  part 
of  the  decree  allowing  the  homestead  exemp- 
tion. 

There  is  no  controversy  over  the  facts  here- 
tofore stated.  The  pleadings  tender  an  is- 
sue as  to  l^e  validity  of  the  sheriff's  deed, 
and  of  the  conveyance  to  W.  H.  Maivin  re- 
corded June  10, 1892.  It  may  be  conceded  at 
the  outset  that  the  sheriff's  deed  is  of  no 
validity,  because  of  various  and  substantiaJt 
defects  in  the  proceedings,  but  this  does  not 
of  itself  entitle  the  plaintiff  to  the  relief  de- 
manded. With  this  out  of  the  way,  the  title 
still  remains  in  W.  H.  Maivin,  under  the 
deed  executed  to  him  by  the  widow.  Plain- 
tiff claims  that  this  conveyance  was  and  is 
fraudulent  and  void,  and  this  presents  the 
controlling  question  in  the  case.  It  is  agreed 
between  all  parties  that  the  title  to  the  60 
acres  set  apart  to  the  widow  shall  be  quieted 
in  W.  H.  Maivin,  and  tha<t  the  title  to  the  40 
acres  set  aside  to  Marion  Maivin,  and  after- 
wards transferred  to  the  widow,  shall  be  con- 
firmed in  S.  S.  Maivin,  unless  the  plaintiff 
has  shown  that  the  conveyances  from  the 
mother  are  fraudulent  as  claimed.  A  care- 
ful examination  of  the  record  leads  us  to 
the  following  conclusions :  Shortly  after  the 
voluntary  partition  in  the  year  1878,  it  was 
agreed  between  the  widow  and  W.  H.,  S.  S., 
and  Belle  Maivin  that  these  children  should 
remain  at  home,  farm  the  lands  allotted  to 
the  mother  and  to  each  of  them,  and,  in  con- 
sideration of  their  rimning  the  farm,  the 
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mother  was  to  leave  the  60  acres  allotted  to 
her  to  them.  These  children  remaiiied  at 
home  and  worked  the  farm  pursuant  to  this 
agreement  until  the  year  1888.  At  that 
time  notice  was  given  of  the  sale  of  the  100 
acres  allotted  to  the  widow  and  Marion  Mal- 
vin  under  the  Carpenter  foreclosure,  and  the 
parties  attempted  to  make  a  loan  to  save  the 
sale.  In  this  they  were  unsuccessful,  be- 
cause of  the  condition  of  the  title.  Upon 
consultation  with  an  attorney,  it  was  agreed 
to  let  the  land  go  to  sale;  and  W.  H.  Malvin 
was  then  to  raise  enough  money  to  purchase 
the  Bheriff's  certificate,  and  was  also  to  take 
the  deed  to  the  land.  The  widow  concluded 
at  this  time  that  she  would  give  the  land  to 
her  children,  in  consideration  of  labor  per- 
formed, and  the  title  was  to  be  taken  in  W. 
H.  Malvin  in  the  manner  above  indicated. 
It  was  also  agreed  that,  after  the  certificate 
of  sale  had  ripened  into  a  deed,  an  action  to 
quiet  title  should  be  brought,  and  the  land 
confirmed  in  W.  H.  Malvin.  As  this  action 
could  not  be  prosecuted  inside  of  a  year,  the 
widow  also  made  a  will,  in  which  she  de- 
vised the  land  allotted  to  her  to  W.  H.  Mal- 
vin, and  that  accj^uired  from  Marion  C.  Mal- 
vin to  S.  S.  Malvm.  This  will  was  intended 
for  a  mere  temporary  purpose  at  the  time 
it  was  made.  But  it  seems  to  have  been  pro- 
bated since  the  death  of  the  widow,  which 
occurred  February  13,  1894,  and  appellants 
are  now  claiming  thereimder.  In  consum- 
mation of  this  1888  agreement,  W.  H.  Mal- 
vin procured  an  assignment  of  the  sheriff's 
certificate,  and  finally  acquired  a  deed  to  the 
land.  The  action  to  quiet  title  was  not  in- 
stituted, for  the  reason  that  appellee,  Jane 
Cloud,  brought  suit  against  her  mother  for 
maladministration,  and  secured  the  judg- 
ment which  lies  at  the  foundation  of  this  suit. 
While  the  litigation  was  pending  which  re- 
sulted in  this  judgment,  ajid  on  the  day  be- 
fore the  judgment  was  obtained,  the  convey- 
ance in  question,  covering  the  entire  100 
acres  of -land,  was  made.  It  was  manifestly 
made  in  view  of  the  expected  judgment,  and, 
unless  based  upon  the  transactions  occurring 
in  the  year  1888,  it  is  void  as  to  the  60  acres 
allotted  to  tihe  widow.  The  sheriff's  sale  and 
deed  are  confeseedly  void,  and  conveyed  no 
title  to  W.  H.  Malvin.  We  are  constrained 
to  believe  that  the  widow  intended  in  the 
year  1888  to  convey  the  60  acres  allotted  to 
her  to  her  children,  who  had  remained  at 
home  and  cared  for  the  property,  and  that 
the  title  was  to  be  conferred  upon  W.  H.  Mal- 
vin through  the  sheriff's  sale  under  the  Car- 
penter foreclosure,  and  finally  confirmed  by 
action  to  quiet  title,  and  that  the  ownership 
of  the  land  was  so  transferred.  We  are  also 
led  to  believe  that  this  course  was  taken  by 
advice  of  her  attorney,  and  that  the  action  to 
quiet  the  title  was  not  brought  because  of  the 
litigation  commenced  by  appellee,  Cloud. 
When  it  became  apparent  that  appellee  was 
about  to  recover  judgment,  tne  widow  made 
the  conveyance  to  her  son  W.  H.,  in  order 
that  the  judgment  might  not  be  an  apparent 
lien  upon  the  land.  If  the  land  in  fact  be- 
longed to  W.  H.  Malvin,  or  to  W.  H.  Malvin 
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and  the  other  heirs  who  remained  upon  the 
farm,  at  the  time  the  conveyance  of  June  10, 
1892,  was  mo/de,  then  such  conveyance  did 
not  operate  as  a  fraud  upon  the  creditors  of 
the  widow.  We  think,  as  we  have  said,  that 
these  heirs  in  fact  owned  the  land,  and  that 
the  conveyance  of  June  10,  1892,  was  not 
fraudulent,  in  so  far  as  it  covered  the  60 
acres  allotted  to  the  widow. 

Appellee's  counsel  contend  in  argument 
that  as  W.  H.  and  S.  S.  Malvin  have  quali- 
fied as  executors  under  the  will  of  their 
mother,  and  have  accepted  the  provisions 
thereof,  this  constitutes  an  election  to  take 
under  the  will,  and  that  they  canmot  claim 
under  the  agreement  of  the  year  1888,  or  un- 
der the  deed  of  June  10,  1892.  We  are  not 
called  upon  to  consider  this  question,  for  the 
reason  that  no  election  or  estoppel  is  pleaded. 
It  ie  well  settled  that,  if  not  pleaded,  it  can- 
not be  considered.  Moreover,  the  defendants 
in  their  pleadings  are  not  msLking  any  claim 
under  this  will.  If  there  was  any  election, 
it  was  to  take  under  the  conveyance  of  June 
10,  1892;  and,  as  this  antedated  the  will, 
they  are  probably  bound  by  that  election. 
The  conveyance  from  Marion  C.  Malvin  to 
his  mother  in  the  year  1885  was  for  the  pur- 
pose of  defrauding  creditors.  W.  H.  and  S. 
S.  Malvin  furnished  the  consideration  there- 
for, and  the  title  was  taken  in  the  name  ol 
the  mother  for  the  express  purpose  of  de- 
frauding the  creditors  of  W.  H.  and  S.  S. 
Malvin.  The  mother  held  title  until  the  con- 
veyance of  June,  1892,  and  that  conveyance 
was  made  for  the  purpose  of  placing  the  title 
in  the  name  of  W.  H.  Malvin,  so  that  the 
appellee's  judgment  would  not  be  a  lien 
thereon.  It  does  not  lie  in  the  mouths  of 
W.  H.  and  S.  S.  Malvin  to  say  that  the  con- 
veyance to  their  mother  was  fraudulent,  and 
that  they  in  fact  owned  the  land.  The  con- 
veyance, as  between  these  parties  and  their 
mother,  was  good,  and  the  grantors  cannot 
be  heard  to  impeach,  it  for  fraud.  Nor  will 
they  be  permitted  to  say  that  the  reconvey- 
ance in  June,  1892,  was  to  transfer  the  title 
to  lands  fraudulently  conveyed.  Treating 
the  title  as  in  the  mother  in  June,  1892,  the 
conveyance  made  by  her  of  the  40  aores  re- 
ceived from  Marion  C.  Malvin  was  entirely 
voluntary,  and,  as  she  had  no  other  prop- 
erty, was  fraudulent  as  to  her  creditors.  The 
sheriff's  sale  of  the  land,  as  we  have  already 
seen,  was  void;  and,  as  defendants  make  no 
claim  to  a  lien  upon  this  40  acres  by  reason 
of  advancements  made,  it  follows  that  it 
should  be  subjected  to  the  payment  of  plain- 
tiff's judgment. 

We  have  not  cited  any  authorities  in  sup- 
poii;  of  the  propositions  here  anncmnced. 
They  are  all  so  plain  as  to  need  none  in  their 
support.  See,  on  the  last  proposition,  But- 
ler V.  Nelson,  72  Iowa,  732;  Stephens  v.  Har- 
row, 26  Iowa,  468;  Wright  v.  Howell,  35 
Iowa,  288. 

Our  finding  that  the  conveyance  of  the  60 
acres  to  W.  H.  Malvin  was  without  fraud  re- 
lieves us  of  the  necessity  of  considering  the 
plaintiff's  appeal  as  to  the  homestead  award- 
ed the  defendants. 
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Defendants  complain  of  the  judgment  for 
coats  in  the  lower  court.  It  appears  that 
they  were  taxed  against  eaoh  and  all  of  the 
defendants,  who  included,  not  only  those 
claiming  title,  but  also  certain  lienholders. 
This  matter  was  not  brought  to  the  attention 
of  the  trial  court,  and  was  evidently  not  con- 
sidered by  it.  It  ie  well  settled  that  a  party 
will  not  be  heard  in  this  court  until  his  griey- 
ance  has  been  presented  to,  and  acted  upon 
by,  the  trial  court.  Alien  v.  Seaward,  86 
Iowa,  718;  Snell  v.  Dubuque  d  8.  C,  B.  Oo, 
88  Iowa,  442;  Cox  v.  Mason  City  d  Ft.  D.  R, 
Co.  77  Iowa,  20.  The  parties  appellants  and 
appellee  will  each  pay  one  half  of  the  costs 
of  this  appeal. 

On  plaintiffs  appeal  affirmed.  On  defend- 
ant* 8  appeal  modified  and  affirmed, 

A  petition  for  rehearing  having  been 
grant^,  the  following  response  was  handed 
down  April  7,  1899: 

Per  Curiam  t 

A  rehearing  was  granted  in  this  case  be- 
cause of  some  douft>t  we  entertained  upon  one 
legal  proposition  announced  in  the  opinion. 
We  found  that  tihe  conveyance  of  the  Marion 
40  acres  to  Sarah  Malvin  in  the  year  1885 
was  in  fraud  of  the  creditors  of  W.  H.  and 
8.  S.  Malvin,  who  furnished  the  considera- 
tion therefor,  and  that  the  conveyance  by  the 
mother  in  June,  1892,  of  this  same  tract,  was 
in  fraud  of  plaintiff's  rights.  The  point 
*nade  on  rehearing  by  appellants,  and  upon 
which  our  action  in  reopening  the  case  was 
based,  was  that  the  creditors  of  a  fraudulent 
grantee  have  no  standing  to  complain  of  a 


reconveyance  to  the  original  grantor.    We 
are  met,  however,  by  the  objection  on  the 
part  of  appellee  that  no  such  iseue  as  this 
was  tendered   on    the   original  submiAsion. 
This  we  find  to  be  the  case.    On  the  first 
hearing,  appellants  rested  thiB  branch  of  this 
case  solely  on  the  claim  that  the  conveyance 
to  W.  H.  and  S.  S.  Malvin  was  not  fraudu- 
lent.   They  expressly  conceded  that,  if  the 
deed  was  fraudulent  as  to  plaintiff,  she  could 
recover.     We  quote  from  the  argument  of  ap- 
pellants' counsel  on  the  original  submission : 
"If    the   mother    transferred    the   property 
without  consideration,  and  solely  for  the  pur- 
pose of  putting  it  beyond  the  reach  of  plain- 
tiff's judgment,  then  it  makes  no  difference 
whether  there  were  defects  in  the  proceed- 
ings upon  which  the  sheriff's  deed  is  based, 
or  as  to  the  time  the  quitclaim  was  made. 
The  coiweyaDoes  would  then  be  set  aside,  not 
because  of  the  defects  in  the  origin  of  the 
deeds,  or  in  the  deeds  themselves,  but  because 
the  plaintiff  had  an  equitalble  interest  in  the 
land  at  the  time  they  were  made,  and  the 
attempted    conveyances    were    consequently 
fraudulent."    Under  the  circumstanoee,  it  is 
our  duty  to  decline  passing  upon  this  ques- 
tion.   We  may  well   leave   a  consideration 
and  comparison  of  the  cases,  which  are  in 
some  conflict,  until  the  issue  is  properly  pre- 
sented. We  may  say  in  this  connection,  with- 
out intending  to  announce  a  rule  that  shall 
be  binding  upon  us  hereafter,  that  the  prin- 
ciple announced  in  the  original  opinion  is 
not  without  support.     See  Bueong  v.  WUl- 
iams,  1  Heisk.  625;   Ghapin    v.    Pease,    10 
Conn.  09,  25  Am.  Dec.  56;  Allison  v.  Hagan, 
12  Nev.  38. 
The  original  opinion  is  adhered  to. 


KENTUCKY  COURT  OF  APPEALS. 


Harriette  W.  COOK,  Appt., 

V. 

A.  M.  BRAMEL  ei  al. 


( 


Ky. 


) 


1*  Payments  on  pnrcliaBe-nioneT  notes 
•ecnred  bx  a  vendor's  Hen,  made  after 
the  debtor  has  made  a  deed  or  mortgage  of 
the  land,  will  not,  as  against  the  grantee  or 
mortgagee,  extend  the  Hen  Deyond  the  time 
for  which  it  would  otherwise  continue,  al- 
though they  extend  the  statutory  bar  with  re- 
spect to  the  notes,  and  the  lien,  as  against  the 
debtor  himself,  being  only  an  incident  of  the 
debt,  continues  as  long  as  the  debt  Is  not 
barred. 

8*  An  extension  of  tbe  time  of  a  ven- 
dor's lien  by  payments  made  by  tbe 
debtor  on  notes  secured  thereby,  which  in- 
terrupt the  statute  of  limitations  as  to  the 
notes,  will  operate  against  his  subsequent 
vendees  or  mortgagees,  as  well  as  against  him, 


Note. — As  to   payment  on  mortgage   to   af- 
fect running  of  statute,  see  Murdock  v.  Water- 
man  (N.  Y.)  27  L.  U.  A.  418. 
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whether  they  have  any  notice  of  the  payments 
or  not. 

(Chiffy,  J.t  dissents.) 

(June  10,  1890.) 

APPEAL  by  plaintiff  from  a  jud^pnent  of 
the  Circuit  Court  for  Mason  County  giv- 
ing priority  to  a  mortgage  lien  of  the  Union 
Trust  Company  in  a  suit  brought  to  fore- 
close a  vendor's  lien  on  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  M.  J.  Coohran,  for  appellant: 

Tate  V.  Haickins,  81  Ky.  677,  50  Am.  Rep. 
181,  and  Kendall  v.  Clarke,  90  Ky.  178,  de- 
cide merely  that  the  original  vendee  cannot 
extend  the  purchase-money  lien  on  the  land 
after  he  parts  with  it.  The  second  or  other 
remote  vendee  takes  the  land  subject  to  the 
lien  that  is  on  the  land  when  the  original 
vendee  parts  with  the  land,  both  as  to 
amount  and  as  to  time  it  has  to  run. 

It  a  promise  wae  made  to  pay  the  debt 
within  fifteen  years  from  the  maturity  of 
the  note,  then  the  statute  commenced  run- 
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ning  from  the  date  of  the  promise;  and  if  fif- 
teen years  had  not  elapsed  from  the  date  of 
tbe  promise  to  th«  institution  o^  the  action, 
it  presented  no  obstacle  in  the  way  of  re- 
covery. 

Carr  v.  Bohinsofif  8  Bush,  274. 

The  lien  can  be  asserted  as  against  orig- 
inal vendee  after  the  statutory  bar  has  run 
only  in  case  the  payment  was  made  upon  the 
purchase  money  before  the  statutory  bar  had 
run,  and  not  in  case  the  payment  was  made 
after  the  bar  had  run. 

The  payments  of  interest  made  by  Bramel 
were  made  while  he  was  the  owner  of  the 
land  and  had  full  power  over  it-^hey  were 
made  before  the  bar  had  run ;  and  the  mort- 
gage to  the  appellee  trust  company  was  made 
and  money  loaned  upon  faith  of  it  before  the 
statutory  period  had  run. 

A  purchase-money  lien  or  mortgage  fol- 
lows the  debt  as  long  as  it  exists  and  is  un- 
satisfied. 

McCracken  County  v.  Mercantile  Trust  Co. 
84  Ky.  363;  Hughes  v.  Edwards,  9  Wheat. 
489,  6  L.  ed.  142;  Ewell  v.  Daggs,  108  U.  8. 
147,  27  L.  ed.  683;  Ehom  v.  Cannon,  32  Tex. 
231;  Perkins  v.  Sterne,  23  Tex.  661,  76  Am. 
Dec.  72;  Duty  v.  Graham,  12  Tex.  427,  62 
Am.  Dec.  634 ;  Flanagan  v.  Cushman,  48  Tex. 
241. 

What  right  has  the  appellee  trust  com- 
pany, a  junior  lien  holder,  to  plead  the  stat- 
ute of  limitations  to  appellant's  debt? 

Sanger  v.  Nightingale,  122  U.  8.  176,  30 
L.  ed.  1106. 

Mr.  Thomas  R.  Philter,  for  appellees: 

Whatever  may  be  the  effect  of  payments 
made  on  a  lien  note  by  a  purchaser  of  land 
they  do  not  and  cannot  have  the  effect  to 
continue,  beyond  the  period  of  fifteen  years, 
the  lien  as  against  subsequent  purchasers  or 
mortgagees. 

Tate  V.  Hatckins,  81  Ky.  678,  60  Am.  Rep. 
181;  Kendall  v.  Clarke,  90  Ky.  179;  Mont- 
gomery V.  Tahh,  19  Ky.  L.  Rep.  468. 

A  subsequent  mortgagee  is  a  purchaser 
pro  tanto  and  entitled  to  the  same  prcytection 
to  which  an  absolute  purchaser  would  be  en- 
titled. 

Murphy  v.  Boyd,  4  Ky.  L.  Rep.  441,  1  Ky. 
L.  Rep.  345;  Ricketts  v.  .Hooper,  4  Ky.  Li. 
Rep.  444;  Ualhert  v.  McCulloch,  3  Met.  466, 
79  Am.  Dec  666;  Bnyder  v.  Hitt,  2  Dana, 
204. 

White,  J.,  delivered  the  opinion  of  the 
court: 

In  January,  1876,  the  executors  of  A.  Hord 
sold  and  conveyed  to  A.  M.  Bramel  certain 
lands  in  Mason  county  for  a  consideration 
in  cash  and  with  some  deferred  payments, 
payable  in  one  and  two  years  from  date. 
The  deed  to  Bramel  reserves  a  lien  for  these 
unpaid  notes.  These  two  notes  were  as- 
signed to  appellant  Cook.  In  March,  1891, 
Bramel  executed  a  mortgage  on  this  land  to 
appelleee,  the  Union  Trust  Company,  to  p^- 
cure  a  loan  made  by  it.  In  September,  1892, 
Bramel  executed  a  deed  of  general  assign- 
ment of  all  his  property  for  the  benefit  of 
all  his  creditors.  Payments  were  made  on 
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these  two  notes  of  appellant  annually  up  till 
1892.  In  July,  1893,  this  action  was  brought 
by  appellant.  Cook,  seeking  a  judgment  and 
decree  of  foreclosure  to  satisfy  the  vendor's 
lien.  Appellee  trust  company  was  made  a 
party  as  well  as  the  assignee  under  the  deed 
of  assignment.  No  defense  was  made  by 
Bramel  or  his  assignee;  but  appellee  trust 
company  filed  its  answer  and  cross  petition, 
and  asserted  its  mortgage  lien  as  being  prior 
to  that  of  appellant  by  reason  of  the  fact 
that  more  than  fifteen  years  had  clasped 
since  the  notes  of  appellant  had  beccHne  due. 
Appellant,  by  reply,  denied  the  priority  of 
appellee's  mortgage  lien,  and  alleged  the  fact 
of  payments  made  by  Bramel  each  year  since 
1877,  and  that  her  notes  were  not  barred^ 
and  further,  when  appellee  took  its  mortgage 
fifteen  years  had  not  elasped  from  the  matur* 
ity  of  the  notes  for  which  a  lien  was  retained 
in  the  deed  to  Bramel.  The  court  sustained 
a  demurrer  to  this  reply,  and,  appellant  fail- 
ing to  plead  further,  judgment  was  rendered 
for  the  sale  of  the  property,  giving  the  ap-> 
pellee  trust  company  priority.  From  that 
judgment  this  appeal  is  prosecuted.  It  is 
conceded  that  as  to  Bramel  and  his  assignee 
in  trust  for  the  benefit  of  creditors  the  appel- 
lant has  a  lien  on  the  land  by  reason  oJ  the 
payments  made  by  Bramel,  and  that  as  t6 
part  of  the  judgment  there  is  no  contest. 

It  is  contend^  for  appellant  that  the  pay- 
ments made  by  Bramel  operated  to  extend 
from  that  date  the  notes,  and  that  the  lien 
is  but  an  incident  of  the  debt,  and  as  long  as 
the  debt  is  not  barred  the  lien  exists,  and, 
being  a  vendor's  lien,  is  superior  to  all  other 
liens. 

On  the  other  hand,  it  is  contended  that  as 
to  vendees  and  mortgagees  without  actual 
notice,  as  appellee  is  alleged  to  be,  the  lien 
does  not  exist  longer  that  the  statutory  time 
that  will  bar  the  debt.  That  the  vendee  or 
mortgagee  is  entitled  to  know  by  an  inspec- 
tion of  the  records  for  a  period  of  fifteen 
years  next  before  whether  there  exist  any 
liens,  and,  if  none,  within  that  time  then  as 
to  such  vendee  or  mortgagee  no  lien  will  ex- 
ist. It  is  insisted  that  the  payments  on  the 
note  operate  to  extend  the  statutory  bar  only 
as  between  the  payor  and  payee,  and  will  not 
extend  it  as  to  vendees  and  mortgagees  with- 
out at  least  actual  notice  o<f  such  payments 
and  extensions.  To  support  the  contention 
of  appellee,  and  which  was  followed  by  the 
lower  court,  we  are  referred  to  the  cases  of 
7*0*6  V.  Hawkins,  81  Ky.  678,  60  Am.  Rep. 
181,  and  Kendall  y.  Clarke,  90  Ky.  179. 
The  facts  of  the  case  of  Tate  v.  Hawkins,  as 
Htated  by  ^e  court  in  the  opinion,  are:  In 
1862  Hawkins  executed  a  note  due  March, 
1863,  to  one  Jennings,  his  vendor,  for  the 
balance  of  purchase  price  of  land.  In  1864 
this  note  was  assigned  to  Tate.  On  the  date 
of  this  assignment  of  the  note  Hawkins  sold 
and  conveyed  the  land  for  cash  consideration 
to  Basket.  In  1876  Basket  sold  for  cash 
consideration  the  land  to  Milner.  In  1881 
in  action  was  brought  by  Tate  against  Haw- 
kins and  Milner,  seeking  to  recover  the  note 
and  enforce  the  vendor's  lien  claimed.     In« 
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^orsemenU  on  the  note  showed  that  there 
was  payment  made  March,  1873,  and  an- 
other March,  1878.  Thus  the  note  as  to 
Hawkins  was  not  barred  by  limitation.  The 
court,  per  Lewis,  J.,  said:  "By  the  terms 
of  the  statute  the  action  of  a{^llant  on  tlic 
note  was  barred  fifteen  years  after  the  note 
matured,  and  he  had  then  lost  his  rigfht  to 
maintain  the  action  for  the  enforcement  of 
the  lien.  If  appellee  Milner  is  now  to  be  de- 
prived of  the  safeguard  provided  by  law,  and 
upon  the  faith  of  which  he  purchased  and 
paid  for  the  land,  it  is  to  be  done  by  an  ob« 
struction  to  the  running  of  the  statute,  and 
a  recognition  of  the  cause  of  action  after 
it  had  by  law  ceased  to  exist,  made  by  Haw- 
kins without  his  consent  or  notice  to  him. 
.  .  .  The  lien  is  a  charge  upon  the  land, 
which  it  is  not  the  policy  of  the  law,  nor  in 
accordance  with  the  analogy  of  t^e  law, 
should  exist  longer  than  the  statutory  exist- 
ence of  tihe  note;  and,  if  reasons  were  neces- 
sary to  justify  this  salutary  and  necessary 
principle,  they  are  afforded  by  the  circum- 
stances of  the  case." 

In  the  case  of  Kendall  v.  Clarke  the  court, 
by  Lewis,  Ch.  J.,  said:  "It  is  obvious  more 
than  fifteen  years  had  elaaped  from  the  time 
the  note  fell  due  until  the  action  was  insti- 
tuted: but,  to  avoid  the  plea  of  limitation, 
a  credit  of  $18.80  indorsed  on  the  note  as  of 
January  2,  1882,  is  relied  on,  and  seems  to 
have  been  considered  by  the  lower  court  suf- 
ficient for  the  purpose.  Whatever  may  be 
the  operation  of  the  credit  so  far  as  Royse, 
while  living,  and  his  personal  representative 
and  devisees  afterwards,  might  have  been,  it 
certainly  did  not  nor  should  have  the  effect 
to  continue,  beyond  the  period  of  fifteen 
years,  the  lien  on  that  part  ol  the  land  pur- 
chased by  appellant  Campbell.  For  it  was 
expressly  decided  by  this  court  in  Tate  v. 
Hawkins,  81  Ky.  677,  60  Am.  Rep.  181,  that 
while  a  partial  payment  made  by  the  origi- 
nal vendee  on  a  note  for  the  purchase  money 
within  fifteen  years  would  have  the  effect,  as 
to  him,  to  suspend  operation  of  the  statute 
of  limitation  between  accrual  of  cause  of  ac- 
tion on  the  note  and  aate  of  payment,  the 
rule  could  not  be  applied  to  the  prejudice  of 
a  remote  vendor  not  a  party  to  the  transac- 
tion. Consequently  the  statute  of  limitation 
is,  as  to  Campbell,  clearly  a  bar,  and  it  was 
error  to  enforce  the  alleged  lien  on,  and  sub^ 
ject  to  satisfaction  of  l£e  note,  any  portion 
of  the  original  tract  owned  by  him."  The 
note  in  the  Kendall  Case  was  payable  De- 
cember. 1800,  and  the  action  was  brought 
May,  1886.  The  date  of  Campbell's  purchase, 
OS  shown  by  an  examination  of  the  record, 
was  before  the  statutory  bar  and  before  the 
payments  that  elongated  the  statute  of  limi- 
tation as  a  bar, — facts  similar  in  every  way 
to  Tate  y.  Haiokine. 

These  cases,  appellee  contends,  are  conclu- 
sive of  the  question  that  the  judgment  of  the 
lower  court  is  the  law.  We  are  referred  by 
appellant's  counsel  to  the  cases  off  McCraok-^ 
en  County  v.  Mercantile  Trust  Co,  84  Ky. 
344;  Hughes  v.  Edwards,  9  Wheat.  489,  6  L. 
ed.  142;  Ewell  y.  Daggs,  108  U.  S.  149,  27 
46  L.  R.  A. 


L.  ed.  684;  Perkins  v.  Sterne,  23  Tex.  661,  76 
Am.  Dec.  72;  Duty  v.  Qraham,  12  Tex.  427, 
62  Am.  Dec.  634;  Flanagan  v.  Cushpian,  48 
Tex.  241 ;  and  Sanger  v.  Nightingale,  122  U. 
S.  176,  30  L.  ed.  1106. 

In  the  case  84  Ky.  344,  it  is  said :  "There 
is  no  statute  of  limitations  bjb  to  liens.  If 
the  claim  becomes  barred,  the  lien  dies  with 
it.  .  .  .  If  the  claim  could  be  made  an 
incident  of  the  lien«  then  the  statute  of  're- 
pose' would  be  defeated.  As  the  claim  no 
longer  legally  existed,  the  lien  had  nothing 
to  support  its  existence."  This  caae  was  a 
tax  lien,  which  was  barred  in  five  years.  In 
the  case  of  First  Nat.  Bank  v.  Thomas  (Ky.) 
3  S.  W.  12,  the  court  said:  "The  mortgage 
was  a  mere  incident  to  the  debt,  and  given 
to  secure  its  payment;  and,  when  the  right 
of  recovery  as  to  the  debt  itself  is  gone,  the 
lien  to  secure  it  necessarily  goes  with  it. 
The  stipulations  of  the  mortgage  are  not  in- 
dependent covenants  upon  which  a  recovery 
can  be  had  regardless  of  the  debt,  to  secure 
the  payment  of  which  the  mortgage  was  giv- 
en. The  liability  of  appellee  is  on  the  origi- 
nal paper  as  the  drawer ;  and,  when  that  lia- 
bility ceases,  the  covenants  in  the  mortgage, 
having  created  no  new  right,  except  the  lien> 
cannot  be  looked  to  as  extending  tiie  liability 
from  five  to  fifteen  years."  In  the  oase  of 
Prewitt  V.  Wortham,  79  Ky.  287,  the  court 
said :  "The  rule  in  l^is  state  in  reference  to 
mortgages,  whether  on  personal  or  real  es- 
tate, is  that  they  are  mere  securities  for  the 
debti  No  title  passes  to  the  mortgagee  and 
no  right  is  acquired  by  the  mortgagee,  ex- 
cept as  an  incident  to  the  debt.  When 
the  debt  to  secure  which  the  mortgage 
was  given  is  barred  by  statute,  the 
incident  goes  with  the  principal,  and 
the  mortgage  ceases  to  be  enforceable.*' 
Likewise  it  has  been  repeatedly  held  a  mort- 
gage or  vendor's  lien  is  an  incident  of  a  debt, 
and  that  an  assignment  of  the  principal  ob- 
ligation carries  the  ri^ht  of  lien.  All  this 
proposition  as  to  the  lien  being  an  incident 
of  the  debt  and  lives  with  the  debt  it  secures 
is  conceded  to  apply  as  between  the  payor 
and  payee  of  the  debt.  But  it  is  contended 
that  as  to  vendees  and  mortgagees  the  same 
rule  does  not  apply;  that  as  to  vendees  and 
mortgagees  the  lien  is  barred  when  the 
peric^  fixed  by  statute  wil  bar  the  d€d>t — ^this 
regardless  of  any  elongation  of  the  debt  by 
payments  of  new  premises. 

We  are  of  opinion  that  as  to  vendees  and 
mortgagees  the  same  rule  does  not  apply  as 
between  the  parties ;  but  we  do  not  assent  to 
the  doctrine  that  as  to  vendees  and  mortga- 
gees all  liens  are  barred  in  fifteen  years  after 
the  accrual  of  the  right  of  foreclosure.  We 
are  of  opinion  that  after  the  payee  of  the 
note  has  sold  the  property  in  lien,  or,  as  in 
this  case,  mortgaged  the  property,  a  subse- 
quent payment  by  Bramel  would  not  elon- 
gate the  lien  on  the  lands  as  to  the  appellee 
trust  company,  for  then  the  trust  company 
would  be  subject  to  the  action  of  Bramel, 
over  whose  actions  it  had  no  control,  and 
against  which  it  oould  not  guard.  However, 
we  are  of  the  opinion  that,  as  to  the  appellee 


1899. 


Cook  y.  Bbamal. 


dl5 


trust  compajiy,  mortgagee,  tlie  lien  of  appel- 
lant for  purdhaae  money  existed  for  the  full 
length  of  time  from  the  date  of  the  last  pay- 
ment or  last  promise  by  Bramel  made  b^ore 
the  execution  of  the  mortgage  to  appellee 
trust  company,  which  payment,  as  stated  in 
the  reply  of  appellant,  was  January  6,  1892, 
the  mortgage  being  executed  in  September. 
1892.  Wood,  Limitation  of  Actions,  §  229: 
^'Any  act  of  the  mortgagor  which  oper- 
ates to  keep  the  mortgage  debt  on  foot 
also  operates  to  keep  up  the  mortgage  lien, 
as  an  acknowledgment  of  the  debt  by  the 
nK>rtgagor  in  the  mode  and  with  the  formal- 
ities required  by  law.  A  part  payment  of 
principal  or  interest  made  by  the  mortgagor 
or  his  agent  reyives  the  mortgage,  and  gives 
it  a  new  lease  of  validity  from  the  date  of 
such  payment.  .  .  .  But,  in  order  to 
have  t^at  effect,  the  payment  must  be  made 
while  the  mortgagor  owns  the  equity  of  re- 
demption, and  a  payment  made  after  he  has 
parted  with  the  same  does  not  revive  or  keep 
on  foot  the  mortgage  security,  as,  from  the 
time  when  he  parts  with  his  interest  in  the 
land,  his  power  to  bind  it  in  any  manner  is 
gone,  either  as  to  past  or  future  debts." 
Jones,  Mortg.  5th  ed.  |  1201,  lays  down  this 
rule:  ''Moreover,  any  purchaser  from  the 
mortgagor,  with  actual  or  constructive  no- 
tice of  the  mortgage,  is  bound  by  any  pre- 
vious acknowledgment  of  the  debt  by  his 
grantor,"— citing  Heyer  v.  Pruyn,  7  Paige, 
465,  34  Am.  Dec.  355;  Hughes  v.  Edwards, 
9  Wheat.  489,  6  L.  ed.  142;  Carson  v.  Coch- 
ran, 52  Minn.  67.  The  same  author,  con- 
tinuing (8  1202),  says:  "A  purchaser  with 
actual  notice  of  the  mortgage,  or  construc- 
tive notice  by  means  of  a  registry,  can  avail 
himself  of  the  presumption  of  payment  from 
lapse  of  time  only  when  the  mortgagor  could 
avail  himself  of  it  under  the  same  circum- 
stances. The  grantee  succeeds  to  the  estate 
and  occupies  the  position  of  his  grantor. 
He  takes  subject  to  the  encumbrance;  and 
his  title  and  possession  are  no  more  adverse 
to  the  mortgagee  than  was  the  title  and  pos- 
session of  the  mortgagor.  The  purchaser  is 
bound  by  the  acts  and  declarations  of  the 
mortgagor  .  .  .  while  he  retains  the 
equity  of  redemption,  or  any  part  of  it;  as, 
ior  instance,  l^e  purchaser  of  a  part  of  the 
mortgaged  premises  cannot  claim  a  presump- 
tion of  payment  of  the  mortgage  from  lapse 
of  time  when  this  presumption  is  repelled  by 
payments  of  interest  made  by  the  mortgagor 
w^ithin  twenty  years,  or  by  his  admissions 
within  this  time  that  the  mortgage  was  then 
subsisting.  A  purchaser  from  the  mortgagor 
stands  in  no  better  position  than  the  mortgar 
gor  himself  as  to  gaining  title  by  possession 
and  lapse  of  time,  if  the  mortgage  be  record- 
ed. Ilie  record  is  notice  of  the  mortgage  to 
a  subsequent  purchaser;  and  the  mere  fact 
that  he  has  had  actual  possession  under  his 
purchase  for  the  statute  period  of  limitation 
is  no  bar  to  a  foreclosure  of  the  mortgage," — 
•citing  Bemdt  v.  Porterfield  (Iowa)  9  N.  W. 
^22 ;  Johnston  v.  Lasker  Real  Estate  Asso.  1 
Tex.  Civ.  App.  494;  Whitiacre  v.  Fuller,  5 
45  L.  R.  A. 


Minn.  508  (5  Gil.  401) ;  Ware  ▼.  Bennett,  18 
Tex.  794. 

In  the  case  of  Hughes  v.  Edwards,  9 
Wheat  497,  6  L.  ed.  144,  the  Supreme  Court 
said:  "It  is  objected,  in  the  third  place, 
that  the  respondents  are  barred  of  their  right 
to  foreclose  by  length  of  time.  It  is  not  al- 
leged or  pretended  that  there  is  any  statute 
of  limitations  in  the  state  of  Kentucky  which 
bars  the  right  of  foreclosure  or  redemption, 
and  the  counsel  for  the  appellants  place  this 
point  entirely  upon  those  general  principles 
which  have  been  adopted  by  courts  of  equity 
in  relation  to  this  subject.  In  the  case  of  a 
mortgagor  coming  to  redeem,  that  court  has, 
by  analogy  to  the  statute  of  limitations, 
which  takes  away  the  righc  of  entry  of  the 
plaintiff  after  twenty  years'  adverse  posses- 
sion, fixed  upon  that  as  the  period,  after  for- 
feiture and  possession  taken  by  the  mortga- 
gee, no  interest  having  been  paid  in  &e 
meantime,  and  no  circumstances  to  account 
for  the  neglect  appearing,  beyond  which  a 
right  of  redemption  shall  not  be  favored.  In 
respect  to  the  mortgagee  who  is  seeking  to 
foreclose  the  equity  of  redemption,  the  gen- 
eral rule  is  that,  where  the  mortgagor  has 
been  permitted  to  retain  possession,  the 
mortgage  will,  after  a  length  of  time,  be  pre- 
sumed to  have  been  discharged  by  payment 
of  the  money  or  a  release,  uidess  cireumstanr 
ces  can  be  shown  sufficiently  strong  to  repel 
the  presumption,  as  payment  of  interest,  a 
promise  to  pay,  an  acknowledgment  by  the 
mortgagor  that  the  mortgage  is  still  exist- 
ing, and  the  like.  Now  thi»  case  seems  to  be 
strictly  within  the  terms  of  this  rule.  The 
two  letters  from  the  mortgagor  to  the  fe- 
male plaintiff,  in  1803  and  1808,  admit  that 
the  mortgage  was  then  subsisting,  and  the 
debt  was  unpaid,  and  they  contain  promises 
to  pay  it  When  it  should  be  in  the  power  ot 
the  writer.  In  addition  to  these  circumstan- 
ces, credits  were  indorsed  on  the  bond  for 
payments  acknowledged  to  have  been  made, 
which,  though  blank,  the  court  below  ascer- 
tained to  have  been  made  on  the  15th  of  Jan-i 
uary,  1798,  the  15th  of  ^^y,  1803,  and  the 
2d  of  Augusty  1808.  The  mortgagor,  then, 
cannot  rely  upon  the  legnth  of  time  to  war- 
rant a  presumption  that  this  debt  has  been 
paid  or  released,  the  circumstances  aix>ve 
detailed  having  occurred  from  eight  to  thir- 
teen years  only  prior  to  the  institution  of 
this  suit.  But  it  is  insisted  that,  although 
these  acknowledgments  may  be  sufficient  to 
deprive  the  mortgagor  of  a  right  to  set  up 
the  presumption  of  payment  or  release,  they 
cannot  affect  the  other  defendants,  who  pur- 
chased from  him  parts  of  the  mortgaged 
premises  for  a  valuable  consideration.  The 
conclusive  answer  to  this  argument  is  that 
they  were  purchasers  with  notice  of  this  en- 
cumbrance. It  must  be  admitted  that  it  was 
but  constructive  notice;  but,  for  every  pur- 
pose essential  to  the  protection  of  the  mort- 
gagee against  the  effect  of  those  alienations, 
it  is  equivalent  to  a  direct  notice,  and  such 
is  unquestionably  the  design  of  the  regis- 
tration laws  of  Kentucky.  A  purchaser 
with  notice  can  be  in  no  better  situation  than 
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the  person  from  whom  he  derires  his  title, 
and  is  bound  by  the  same  equity  which  would 
affect  his  rights.  The  mortgagor,  after  for- 
feiture, has  no  title  at  law  and  none  in  equi- 
ty, but  to  redeem  upon  the  terms  of  paying 
the  debt  and  interest.  His  conveyance  to  a 
purchaser  with  notice  passes  nothing  but  an 
equity  of  redemption,  and  the  latter  can,  no 
more  than  the  mortgagor,  assert  that  equity 
against  the  mortgagee  without  paying  the 
debt,  or  showing  that  it  has  been  paid  or  re- 
leased, or  that  there  are  circumstances  in  the 
case  sufficient  to  warrant  the  presumption  of 
those  facts,  or  one  of  them.  The  court  is 
therefore  of  opinion  that  this  objection  can- 
not be  sustained  by  either  of  the  appellants." 
But  when  the  obligor  has  parted  with  title  to 
the  property,  either  by  sale  absolute  or  by 
mortgage,  his  right  to  further  bind  the  prop- 
erty ceases,  except  as  his  interest  therein  ex- 
ists; and  the  elongation  of  the  debt  by  pay- 
ments or  new  promises  can  only  operate,  as 
against  the  (Obligor  and  his  property,  for  no 
act  of  his  would  work  an  estoppel  against 
his  Tendee  or  mortgagee.  This  principle  is 
not  in  conflict  with  that  of  Tate  v.  Hawkins ^ 
but  accords  therewith.  In  that  case  Haw- 
kins sold  the  land  by  deed  in  1864  to  Basket. 
The  lien  notes  then  had  some  fourteen  years 
to  run.  Tate  could  at  any  time  within  the 
fourteen  years  have  enforced  his  lien  on  the 
land.  The  subsequent  payments  by  Hawkins 
in  1873  and  1878,  made  after  the  alienation 
of  the  land  by  Hawkins,  operated  to  elon- 
gate the  note,  but  could  not  extend  to  the 
land,  for  the  reason  that  at  the  date  of  these 
payments  Hawkins  had  no  control  o^*er  the 
land,  and  could  not  bind  it  further  than  he 
had  done  so  while  he  was  the  owner.  The 
same  is  true  in  the  case  of  Kendall  v.  Clarke, 
In  this  case  the  notes  given,  if  no  pay- 
menta  had  been  made,  were  not  barred  by 
limitation  at  the  date  of  the  mortgage  to  ap- 
pellee trust  company,  and  any  inspection  of 
the  record  would  have  put  it  on  notice  con- 
cerning appellant's  debt.  At  the  date  of  the 
mortgage  to  appellee,  the  appellant,  by  rea- 
son of  the  annual  payments  made  by  Bramel, 
had  fourteen  years  in  which  she  could  collect 
her  notes  and  enforce  her  lien,  and  it  cannot 
be  said  that  by  reason  of  the  fact  that  Bramel 
executed  a  mortgage  to  appellee  trust  com- 
pany, this  right  to  enforce  collection  and  her 
lien  was  reduced  to  fifteen  years  from  the 
original  date  of  maturity.  To  so  hold 
would  allow  a  debtor  to  defeat  the  collection 
altogether  of  a  debt,  if  by  payments  he  had 
been  indulged  beyond  the  period  of  limita- 
tion, on  the  idea  that,  being  the  payor  and 
owner  of  the  property,  he  could  by  payments 
elongate  both  note  and  lien.  For  after  the 
lapse  of  fifteen  years  from  the  date  of  ma- 
turity, when  it  would  be  barred,  except  for 
the  payments,  the  debtor  could  sell  the  prop-, 
erty  free  of  lien.  This  cannot  be  the  law. 
The  vendee  or  mortgagee  accepts  the  position 
as  it  is  when  his  conveyance  is  executed. 
The  holder  of  the  lien  has  all  the  time  to  en- 
force the  lien  as  the  facts  of  the  case  at  that 
time  give  him  no  more.  It  follows  that  the 
appellant's    lien    for    purchase    money    is 
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not  barred  by  limitation,  and  she  is  entitled 
to  have  same  enforced,  even  as  against  the 
mortgagee  trust  company.  Being  a  vendor's 
lien,  it  is  prior  to  the  mortgage  lien.  The 
trial  court,  therefore,  erred  in  sustaining  a 
demurrer  to  her  reply. 

For  the  reasons  indicated,  the  judgment 
appealed  from  is  reversed,  and  cause  remand- 
ed for  proceedings  consistent  herewith. 

Ouffj,  J.,  dissents. 


Lein  COOPER,  Appt., 


V. 


COMMONWEALTH  of  Kentucky. 


( 


Ky. 


) 


Acquittal  on  a  clkarse  of  a  criminal  of- 
fense 1b  a  bar  to  a  prosecution  of  the  ac- 
cused for  perjury  In  swearing  that  he  did 
not  commit  the  offense. 

(HobsoHj  J.y  dissents,) 
(June  17,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Rowan  County  con- 
victing him  of  perjury.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  A.  T.  Wood  and  R.  Blair  for  ap- 
pellant, 
if  I*.  W.  8*  Tajlor  for  appellee. 


f  J;  delivered  the  opinion  of  the 
court: 

The  appellant  and  one  Libbie  Purvis  were 
jointly  indicted  in  the  Rowan  circuit  court 
for  the  offense  of  adultery.  The  trial  under 
that  indictment  resulted  in  a  verdict  of  ac- 
quittal for  appellant.  The  grand  jury  of 
Rowan  county  thereupon  reported  this  in- 
dictment against  him,  in  which  it  is  charged 
that  upon  the  trial  of  appellant  and  Libbie 
Purvis  upon  the  charge  of  adultery  "he  did 
knowingly,  wilfully,  and  corruptly  swear 
that  he  had  not  had  carnal  sexual  inter- 
course with  Libbie  Purvis,  when  same  was 
false  and  untrue,  and  was  known  by  him  to 
be  false  and  untrue."  The  trial  under  tliis 
indictment  resulted  in  a  verdict  of  guilty, 
and  a  judgment  sentencing  appellant  to  con- 
finemenlt  in  the  penitentiary,  which  we  are 
asked  upon  this  appeal  to  reverse. 

The  principal  question  to  be  considered  is 
the  effect  which  is  to  be  given  to  the  indict- 
ment, trial,  verdict,  and  judgment  of  acquit- 
tal of  appellant  under  the  indictment  for 
adultery,  as  it  is  manifest  that  appellant 
cannot  be  guilty  in  this  case  if  he  was  inno- 
cent of  the  charge  contained  in  the  other  in- 
dictment. His  guilt  or  innocence  of  the  of- 
fense  of   having   had   carnal   sexual   inter- 

Note. — The  above  decision  as  to  the  effect 
of  an  acquittal  as  a  bar  to  prosecution  for 
perjury  In  securing  the  acquittal  seems  to  be 
a  novel  one. 

As  to  the  effect  of  an  acquittal  procured  b.r 
bribery,  see  Shldeler  v.  State  (Ind.)  16  L.  B. 
A.  225. 
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course  with  Libbie  Purvis  was  the  exact 
question  which  waa  tried  in  the  first  proceed- 
ing, and  as  a  result  of  that  trial  the  defend- 
ant was  found  not  guilty.  In  order  to  con- 
vict him  in  this  case,  it  was  necessary  for  the 
jury  to  believe  that  he  wus  guilty  of  the  iden- 
tical offense  for  which  he  had  been  tried  and 
acquitted  under  the  other  indictment,  as  it 
is  evident  that«  if  he  was  innocent  of  having 
had  carnal  sexual  intercourse  with  Libbie 
Purvis,  he  was  not  guilty  of  false  swearing 
when  he  artated  that  he  had  not  had  such 
intercourse  witli  her.  We  therefore  have,  as 
a  result  of  the  trial  of  appellant  under  these 
two  indictments^  a  verdict  and  judgment 
finding  him  not  guilty  of  the  offense  of  hav- 
ing had  carnal  sexual  intercourse  with  Lib- 
bie Purvis^  and  in  the  second  case  a  verdict 
and  judgment  finding  him  guilty  of  false 
swearing  when  he  testified  that  he  had  not 
bad  such  intercourse  with  her;  in  other 
words,  the  first  jury  found  him  innocent  of 
the  misdemeanor  with  which  he  was  charged, 
and  the  second  jury  found  him  guilty  of  a 
felony  because  he  testified  that  he  was  not 
guilty  of  such  misdemeanor.  It  certainly 
was  never  intended  that  the  enginery  of  the 
la.w  should  be  used  to  accomplish  such  in- 
consistent results.  It  appears  to  us  from 
the  conflicting  character  of  the  testimony  in 
the  case  upon  the  question  of  defendant's 
guilt  or  innocence  that  a  verdict  of  the  jury 
might  have  been  upheld  in  the  first  case 
whether  found  one  way  or  the  other,  but  cer- 
tainly the  finding  of  the  jury  must  be  con- 
clusive of  the  fact  considered  as  against  the 
commonwealth,  and  preclude  any  further 
prosecution  which  involves  the  ascertain- 
ment of  such  fact. 

A  question  analogous  to  the  one  at  bar 
was  considered  in  the  case  of  Coffey  v.  United 
States,  116  U.  S.  436,  29  L.  ed.  684,  the  facts 
in  which  case  are  about  as  follows:  Coffey 
was  a  distiller^  and  was  proceeded  against 
under  a  section  of  the  srtatute  for  defraud- 
ing, or  attempting  to  defraud,  the  United 
States  of  the  tax  on  spirits  distilled  by  him, 
and  the  copper  stills  and  other  distillery  ap- 
paratuses used  by  him  and  the  distilled 
spirits  found  on  his  distillery  premises  were 
seized.  One  section  of  the  statute  provides, 
as  a  oon^quence  of  the  commission  of  the 
prohibited  act^  that  this  certain  property 
should  be  forfeited,  and  that  the  offender 
should  be  fined  and  imprisoned.  Coffey  was 
first  proceeded  against  on  the  criminal 
chairge,  and  acquitted.  Subsequently  a  pro- 
ceeding to  enforce  the  forfeiture  against  the 
rea  was  instituted.  The  defendant  in  the 
proceeding  in  rem  relied  upon  his  acquittal 
under  the  criminal  charge^  and  Judge 
Blatohford,  in  delivering  the  opinion  of  the 
court,  said:  "Where  an  issue  raised  as  to 
the  existence  of  the  act  or  fact  denounced  has 
been  tried  in  a  criminal  proceeding  instituted 
by  the  United  States,  aoid  a  judgment  of  ac- 
quittal has  been  rendered  in  favor  of  a  par- 
ticular person,  that  judgment  is  conclusive 
in  favor  of  such  person  on  the  subsequent 
trial  of  ft  suit  in  rem  by  the  United  States, 
where,  as  against  him,  tihe  existence  of  the 
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same  act  or  fact  is  the  matter  in  issue,  as  a. 
cause  for  the  forfeiture  of  the  property  prose- 
cuted in  such  suit  in  rem.  It  is  urged  as  a  rea- 
son for  not  allowing  such  effect  to  the  judg- 
ment that  the  acquittal  in  the  criminal  case- 
may  have  taken  place  because  of  the  rule  re- 
quiring guilt  to  be  proved  beyond  a  reason- 
able doubt,  and  that,  on  the  same  evidence, 
on  the  question  of  preponderance  of  proof,, 
there  might  be  a  verdict  for  the  United 
States  in  the  suit  in  rem.  Nevertheless,  bhe 
fact  or  act  has  been  put  in  issue,  and  deter- 
mined against  the  United  Sta;tes;  and  all 
that  is  imposed  by  the  statute  as  a  conse- 
quence of  guilt  is  a  punishment  therefor.. 
There  could  be  no  new  trial  of  the  criminal 
prosecution  after  the  acquittal  in  it."  And 
the  conclusion  reached  in  that  case  is  in  con- 
sonance with  principles  laid  down  by  ^e 
United  States  supreme  oourt  in  the  case  of 
Gelaton  v.  Hoyt,  3  Wheat.  246,  4  L.  ed.  381. 
In  the  case  of  Rex  v.  Kingston,  20  How.  St. 
Tr.  356,  638,  the  court  held:  "The  judg- 
ment of  a  court  of  concurrent  jurisdiction,, 
directly  upon  the  point,  is,  as  a  plea,  a  bar, 
or,  as  evidence^  conclusive,  between  the  same 
parties,  upon  the  same  matter,  directly  in 
question  in  another  court."  And  in  the  case- 
of  United  States  v.  McKee,  4  Dill.  128,  the 
defendant  had  been  convicted  and  punished 
under  a  section  of  the  Revised  Statutes  for 
conspiring  with  certain  distillers  to  defraud 
the  United  States  by  unlawfully  removing 
distilled  spirits  without  the  payment  of 
taxes  thereon.  He  was  afterwards  sued  in 
a  civil  action  by  the  United  States,  under 
another  section,  to  recover  a  penalty  of  dou- 
ble the  amount  of  the  taxes  lost  by  the  con- 
spiracy and  fraud.  The  court  held  that  the 
two  alleged  transactions  were  but  one,  and 
that  the  suit  for  the  penalty  was  barred  by 
the  judgment  in  the  criminal  case.  The 
decision  was  put  on  the  ground  that  the  de- 
fendant could  not  be  twice  punished  for  the 
same  crime,  and  that  the  former  conviction 
and  judgment  were  a  bar  to  the  suit  for  the- 
penalty.  And  Judge  Van  Fleet,  in  his 
Treatise  on  the  Law  of  Former  Adjudications 
(p.  1242,  §  628),  says:  "If  there  is  a  con- 
test between  the  state  and  the  defendant  in 
a  criminal  case  over  an  issue,  I  know  of  no^ 
reason  why  it  is  not  res  judicata  in  another 
criminal  case;"  citing  a  number  of  Ameri- 
can decisions  in  support  of  the  text.  Appel- 
lant in  this  case  had  already  been  tried  and 
acquitted  of  the  offense  of  having  had  carnal 
sexual  intercourse  with  Libbie  Purvis,  and. 
the  judgment  in  that  case  is  res  judicata 
against  the  commonwealth,  and  he  cannot 
again  be  put  on  trial  where  the  truth  or 
falsity  of  the  charge  in  that  indictment  is 
the  gist  of  the  question  under  investigation. 
It  therefore  follows  that  appellant  was  en- 
titled to  a  peremptory  instruction  to  the 
jury  to  find  him  not  guilty.  For  reasons  in- 
dicated, the  judgment  is  reversed,  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 

Hobsoi&y  J.,  dissents. 
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P.  H.  KRAY,  Reapi., 

V, 

Anton  MUGGLI  ei  al,,  AppU. 


( Minn. 
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^.  *A  mllldam  'vraa  eonstrneted  across 
a  small  river  la  sacb  a  manner  as  to 
create  a   vast   reservoir  of  'VFater  In 

tbe  riv*er,  and  In  a  chain  of  lakes  through 
which  the  river  runs,  thereby  flooding  a  large 
area  of  lowlands.  After  the  dam  was  main- 
tained for  forty-one  years,  and  the  mill  owner 
had  acquired  a  prescriptive  right  to  maintain 
It,  he  sold  to  the  owners  of  certain  of  the 
flooded  lands  the  right  to  destroy  the  dam 
and  reclaim  their  flooded  lands.  In  an  ac- 
tion brought  by  another  riparian  owner  to  en- 
Join  the  removal  of  the  dam  or  the  lowering 
of  the  stage  of  water  thereby  maintained, — 
held,  the  dam  being  of  a  perishable  character, 
and  the  mill  owner  being  liable  for  negligence 
in  maintaining  It,  if  not  an  insurer  of  Its 
safety  as  to  all  persons  who  may  be  injured 
by  the  bursting  of  the  reservoir,  the  condi- 
tions continue  always  to  be  of  an  artificial 
•character,  the  reservoir  does  not  become,  by 
lapse  of  time,  analogous  to  a  natural  lake  or 
watercourse,  and  the  riparian  owners  have 
not  acquired  a  reciprocal  prescriptive  right 
to  have  the  dam  maintained  for  their  benefit 
after  the  mill  owner  has  abandoned  it  for 
the  purposes  of  water  power. 
'S.  Held,  f  artber,  even  In  sacb  a  case,  tbe 
riparian  o'wners  ntay,  by  eanltable 
estoppel,  acquire  the  right  to  maintain  the 
dam  or  have  It  maintained,  but  in  such  a  case 
their  equities  must  be  strong  and  substantial. 
In  this  case  the  equities  are  not  of  that 
character,  and  there  are  strong  counter  equi- 
ties In  defendants  which  defeat  the  claims  of 
the  plaintifl!. 

(July  3,  1899.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Stearns  Coun- 
ty enjoining  defendants  from  removing  a 
milldam,  to  the  alleged. injury  of  plaintiff's 
property.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georse  W.  Stewart,  for  appel- 
lants: 

To  establish  an  easement  by  prescription 
there  must  be  an  uninterrupted  user  or  en- 
joyment of  the  easement  claimed  for  the  full 
statutory  period  of  fifteen  years. 

Mueller  v.  Fruen,  36  Minn.  273;  Mat- 
ihew8  v.  StilliDater  Qua  d  Electric  Light  Co. 
«3  Minn.  493. 

This  user  must  be  adverse  under  a  claim 
o>f  right  exclusive,  oontinuous,  uninterrupt- 
ed, and  with  the  knowledge  and  acquiescence 
of  the  owner  of  the  estate  in,  over,  or  out,  of 
which  the  easement  prescribed  for  is  claimed, 
and  while  such  owner  was  able  in  law  to  as- 
sert and  enforce  his  rights  and  resist  such 
adverse  claim  if  iM>t  well  founded. 

Washb.    Easements    &    Servitudes,    150; 

^Ileadnotes  by  Cantt,  J. 


Gould,  Waters,  545;  Jones,  Prescriptions  ft 
Easements,  §  104. 

To  constitute  title  by  prescription  there 
must  be  a  thing  claimed  which  may  be  grant- 
ed a  person  to  whom  the  grant  may  be 
made  and  who  may  be  a  party  to  such  grant. 

WasMb.  Easements  &  Servitudes,  137,  138; 
Rochdale  Canal  Co.  y.  Radcliffe,  18  Q.  B. 
287 ;  Proprietors  of  Stafford  d  W.  CanalNav- 
igation  v.  Proprietors  of  Birmingham  Canal 
Navigation,  L.  R.  1  H.  L.  254;  2  BL  Com. 
267. 

The  extent  of  a  usage  of  water  is  evidence 
only  of  a  right  commensurate  witih  that  use. 

Washb.  Easements  &  Servitudes,  135; 
Marchand  y.  Maple  Orove,  48  Minn.  271; 
Matthews  v.  Stillwater  Gas  d  Electric  Light 
Co.  63  Minn.  493. 

A  prescriptive  right  cannot  be  claimed  in 
what  is  common  to  all. 

Washb.  Easements  &  Servitudes,  163 ;  Da- 
vis v.  Bingham,  29  Me.  391;  Thomas  y. 
Marshfield,  13  Pick.  240;  Gloucester  y. 
Beach,  2  Pick.  60,  note. 

No  person  can  claim  a  preacriptiye  right 
to  do  that  which  he  cannot  be  prevented 
from  doing. 

Feiton  y.  Simpson,  33  N.  C.  (11  Ired.  L.) 
84;  Mehane  v.  Patrick,  46  N.  C.  (1  Jones,  L.) 
23;  Washb.  Easements  &  Servitudes,  153, 
192;  Osborne  v.  Johnston,  05  K.  C.  26;  Ash- 
man y.  Wigton,  20  W.  N.  C.  280;  State  v. 
Sutile,  115  N.  C.  784;  Emery  y.  Raleigh  d 
O.  R.  Co.  102  N.  C.  232;  Swan  y.  Munch,  65 
Minn.  500,  35  L.  R.  A.  743. 

An  easement,  moreover,  cannot  be  pre- 
scribed for  unless  the  party  claiming  it  nas 
actually  used  and  enjoyed  it  as  well  as 
claimed  the  right. 

Washb.  Easements  &  Servitudes,  161; 
Ware  y.Brookhouse,  7  Gray,  454;  Tinker  v. 
Forhes,  136  111.  221. 

The  enjoyment  of  a  thing  by  one  cannot 
be  held  to  be  adverse  to  anoSier  who  is  In  no 
way  injured  thereby. 

Washb.  Easements  &  Servitudes,  155. 

In  case  of  an  easement  arising  by  prescrip- 
tion the  duties  imposed  on  the  owner  of  the 
servient  tenement  are  passive  and  negative 
to  suffer  tbe  owner  of  the  dominant  tene- 
ment to  enjoy  the  easement  and  to  allow  him 
to  enter  and  amend  and  repair,  and  also  to 
refrain  from  doing  any  act  upon  his  own 
premises  which  w<mld  interfere  with  the  en- 
joyment of  the  easement. 

Goddard,  Easements,  2,  17;  Gale,  Ease- 
mente,  307 ;  Johnston  v.  Hyde,  33  N.  J.  Eq. 
033;  Goodhari  v.  Hyett,  L.  R.  25' Ch.  Div. 
182;  Perry  y.  Pennsylvania  R.  Co.  55  N.  J. 
L.  178. 

This  stream  If  not  a  navigable  stream  for 
steamboato  in  its  natural  state. 

A  stream  which  can  only  be  made  floats 
able  by  artificial  means  can  in  no  sense  be 
deemed  a  public  highway. 


Note. — For  right  to  have  an  artificial  condi- 
tion of  a  watercourse  or  body  of  water  contin- 
ued, see  also  Whlttenton  Mfg.  Co.  v.  Staples 
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(Mass.)  20  L.  R.  A.  500;  Warren  v.  Westbrook 
Mfg.  Co.  (Me.)  35  L.  R.  A.  388;  and  Case  v. 
Hoffman  (Wis.)  44  L.  B.  A.  728. 
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Moore  v.  Sanhome,  2  Midi.  510,  59  Am. 
Dec.  200;  Rhodes  v.  OtiSy  33  Ala.  578,  73 
Am.  Dec.  439;  Lewis  v.  Coffee  County,  77 
Ala.  190,  54  Am.  Kep.  55;  Car  dwell  v.  Sac- 
ramento County,  79  Cal.  347 ;  Rowe  v.  Gran- 
ite Bridge  Corp,  21  Pick.  344;  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58;  Baines 
T.  Welch,  14  Or.  319;  Haines  v.  Hall,  17  Or. 
165,  3  L.  R.  A.  609. 

A  private  person  cannot  maintain  an  ac- 
tion to  enjoin  the  maintenance  of  a  public 
nuisance  or  prevent  the  abatement  of  one, 
unless  such  person  is  specially  injured  there- 
by. 

Bhauhut  v.  8t,  Paul  d  8,  C.  R,  Co.  21 
Minn.  502 ;  Rochette  v.  Chicago,  M,  d  St.  P, 
R,  Co.  32  Minn.  201;  Barnum  v.  Minnesota 
Transfer  R.  Co,  33  Minn.  365;  Bhero  v. 
Oarey,  35  Minn.  423;  Thelan  v.  Farmer,  36 
Minn.  225. 

The  removal  of  the  dan^  will  not  cause 
plaintiff  special  injury  different  in  kind 
from  that  suffered  by  the  public  generally. 

Blachwell  v.  Old  Colony  R.  Co.  122  Mass. 
I. 

Defendants  necessarily  have  the  same 
aright  to  remove  this  dam  which  Muggli  or 
uny  of  his  immediate  grantors  would  have 
bad,  and  if  any  of  the  holders  of  the  prescrip- 
tive right  to  maintain  the  dam  could  have 
removed  it  then  the  defendant  can  remove 
it.  An  easement  exists  for  the  benefit  of  the 
dominant  owner  alone,  and  the  servient  own- 
«r  acquires  no  right  to  insist  upon  its  con- 
tinuance or  to  claim  damages  upon  its  aban- 
•donment. 

Jones,  Prescriptions  &  Easements,  §  6 ;  Ma- 
son V.  Shrewsbury  d  H.  R.  Co.  L.  R.  6  Q.  B. 
:578,  10  English  Ruling  Cases,  22;  Felton  v. 
Simpson,  33  N.  C.  (11  Ired.  L.)  84;  Peter  v. 
Caswell,  38  Ohio  St.  518;  Arkwright  v.  Cell, 
5  Mees.  &  W.  203;  Brace  v.  Yale,  99  Mass. 
488. 

To  create  an  estoppel  in  pais  some  act 
must  be  done  or  omitted,  or  some  declaration 
made  or  omitted,  or  there  should  have  been 
constructive  fraud  or  gross  neglect  on  the 
j)art  of  the  party  so  to  be  estopped  in  regard 
4x>  the  subject-matter  claimed. 

Caldwell  v.  Auger,  4  Minn.  217,  77  Am. 
Dec.  515;  Califf  v.  Hillhouse,  3  Minn.  311; 
<Jomhs  V.  Cooper,  5  Minn.  254;  Pence  v.  Ar- 
huokle,  22  Minn.  417 ;  Hawkins  v.  Methodist 
Episcopal  Church,  23  Minn.  256;  Whita^cre 
-v.  Culver,  8  Minn.  133;  Sutton  v.  Wood,  27 
^linn.  363. 

One  who  seeks  the  aid  of  a  court  of  equity 
tnust  be  prepared  to  show  that  its  interfer- 
•ence  is  necessary  to  protect  him  from  that 
rspecies  of  injury  which  the  law  calls  "irrepa- 
rable," and  "irreparable  injury"  is  "such  an 
injury  that  money  cannot  atone  for  it." 

Kerr,  Inj.  *199;  Oa/use  v.  Perkins,  56  N. 
<i.  (3  Jones,  Eq.)  177,  69  Am.  Dec.  728; 
Eidemiller  Ice  Co.  v.  Guthrie,  42  Neb.  238, 
^8  L.  R.  A.  581 ;  Carney  v.  Hadley,  32  Fla. 
544,  22  L.  R.  A.  233 ;  Schurmeier  v.  St.  Paul 
-d  P.  R.  Co.  8  Minn.  113,  83  Am.  Dec.  770: 
Jleilm^m  v,  Lebanon  d  A.  Street  JR.  Co.  175 
Pa.  188. 

To  justify  the  interference  of  a  court  of 
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equity  in  cases  of  trespass  in  order  to  avoid 
a  multiplicity  of  suits  there  must  be  several 
persons  controveHing   the   same   right  and 
each  stands  upon  his  own  claim  or  preten-' 
sion. 

Carney  v.  Hadley,  32  Fla.  344,  22  L.  R. 
A.  233 ;  Hatcher  v.  Hampton,  7  Ga.  49 ;  Nico- 
demus  v.  Nicodemus,  41  Md.  529;  Thorn  v. 
Sweeney,  12  Nev.  251;  John  A.  Roebling 
Sons*  Co.  V.  First  Nat.  Bank,  80  Fed.  Rep. 
744;  High,  Inj.  700. 

The  remedy  at  law  is  entirely  adequate  to 
the  necessities  of  plaintiff's  case. 

Bond  V.  Wool,  107  N.  C.  139;  Garrett  v. 
Bishop,  27  Or.  349 ;  Woodford  v.  Alexander, 
35  Fla.  333;  Haskell  v.  Thurston,  80  Me. 
129;  Ewing  v.  Rourke,  14  Or.  514;  George 
W.  Helme  Co.  v.  Outcalt  (N.  J.)  9  Atl.  683; 
Janesville  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808;  Watson  v.  Ferrell,  34  W.  Va.  406; 
Ohio  River  R.  Co.  v.  Gibbens,  35  W.  Va.  57; 
Arbenz  v.  Wheeling  d  H.  R.  Co.  33  W.  Va. 
1,  5  L.  R.  A.  S7l',Lazzell  v.  Chirlow,  44  W. 
Va.  466. 

More  harm  would  be  done  by  the  injunc- 
tion than  would  be  done  by  refusing  it. 

North  V.  Kershaw,  4  Blatchf.  70;  Su^ift 
V.  Jenks,  19  Fed.  Rep.  641 ;  Peterson  v.  Santa 
Rosa,  119  Cal.  387;  Robinson  v.  Clapp,  67 
Conn.  538 ;  Big  Rapids  v.  Comstock,  65  Mich. 
78;  Potter  v.  Saginaw  Union  Street  R.  Co. 
83  Micih.  285,  10  L.  R.  A.  176. 

In  determining  what  is  a  reasonable  use  of 
one's  own  land,  consideration  shall  be  given 
to  the  amount  of  benefit  to  the  estate  drained 
or  improved  as  compared  with  the  amount  of 
injury  to  the  estate  on  which  the  burden  of 
the  surface  water  is  cast. 

Sheehan  v.  Flynn,  59  Minn.  436,  26  L.  K. 
A.  632;  Gilfillan  v.  Schmidt,  64  Minn.  30,  31 
L.  R.  A.  547 ;  Jungblum  v.  Minneapolis,  If. 
U.  d  S.  W.  R.  Co.  70  Minn.  153. 

Equity  will  not  interfere  for  the  preven- 
tion of  an  illegal  act  merely  because  it  is 
illegal,  and  in  the  absence  of  any  injury  to 
property  rights  it  will  not  lend  its  aid  by 
injunction  to  restrain  the  violation  of  pub- 
lic or  penal  statutes  or  the  commission  of 
immoral  or  illegal  acts. 

Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092; 
Atty.  Gen.  v.  Utica  Ins.  Co.  2  Johns.  Oh.  371 ; 
Sparhawk  v.  Union  Pass.  R.  Co.  54  Pa.  401 ; 
State  v.  Patterson,  14  Tex.  Civ.  App.  466; 
Hamilton-Brown  Shoe  Co.  v.  Saasey,  131  Mo. 
212;  Manor  Casino  v.  State  (Tex.  Civ.  App.) 
34  S.  W.  769;  Babcock  v.  New  Jersey  Stock 
Yard  Co.  20  N.  J.  Eq.  296;  Cranford  v.  Tyr- 
rell, 128  N.  Y.  341;  1  High,  Inj.  20;  Suess 
V.  Noble,  31  Fed.  Rep.  855;  Neaf  v.  Palmer, 
20  Ky.  L.  Rep.  176,  41  L.  R.  A.  219;  Tiede 
v.  Schneidt,  99  Wis.  201. 

Messrs.  Reynolds  ft  Roeser  and  Cal« 
honn  Sd  Bennett,  for  respondent: 

The  right  which  the  defendants  purchased 
was  the  right  to  remove  and  destroy  the  mill- 
dam  across  the  Sauk  river,  the  removal  and 
destruction  of  which  would  draw  down  the 
waters  of  the  Sauk  river  and  of  at  least  three 
meandered  lakes,  which  right  so  granted  and 
purchased  is  prohibited  and  made  a  criminal 
act  by  the  statute. 
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Gen  Stat  1804,  8  6878;  Handy  v.  8t.  Paul 
Olohe  Puh,  Co.  41  Minn.  188,  4  L.  R.  A.  466; 
Buckley  v.  Humasofi,  50  Minn.  195,  16  L.  R. 
A.  423;  Bishop,  Contr.  §§  471,  547;  1  Pom. 
£q.  Jur.  8  402 ;  Bandage  v.  Biuddbaker  Bros.' 
Mfg.  Co.  142  Ind.  148,  34  L.  R.  A.  363; 
Woods  V.  Armstrong,  54  Ala.  150,  25  Am. 
Rep.  674;  Miller  ▼.  Ammon,  145  U.  S.  421, 
36  L.  ed.  769;  Cranford  v.  Tyrrell,  128  N. 
Y.  341 ;  Port  of  Mobile  v.  Louisville  d  N.  R. 
Co.  84  Ala.  115. 

The  meandered  lakes  above  the  dam,  being 
more  than  160  acres  in  extent,  and  capable 
of  a  beneficial  use  for  fisihing,  fowling,  boat- 
ing, or  furnishing  water  supplies  for  domes- 
tic, municipal,  or  agricultural  purposes,  are 
public  waters,  whose  use  cannot  be  interfered 
with  by  individuals,  whether  riparian  owners 
or  not. 

General  Laws  1897,  chap.  257,  8  1;  Lewi' 
prey  v.  State,  52  Minn.  181,  18  L.  R.  A.  670; 
Miller  v.  Mendenhall,  43  Minn.  95,  8  L.  R. 
A.  89 ;  Minneapolis  Mill  Co.  v.  8t.  Paul  Wa- 
ter Comrs.  56  Minn.  485 ;  Page  v.  Mille  Lacs 
Lumber  Co.  53  Minn.  492;  Aldrich  v.  Wet- 
more,  52  Minn.  164;  Potter  v.  Eowe,  141 
Mass.  357 ;  French  v.  Connecticut  River  Lum- 
ber Co.  145  Mass.  261. 

The  defendant  Muggli,  and  hds  grantors, 
have  oibtained  by  adverse  possession  for  a 
period  of  more  than  forty  years  the  right 
to  maintain  a  dam  across  the  Sauk  river, 
and  to  flow  the  water  upon  the  lands  of  ri- 
parian owners  above  such  dam ;  and  such  ri- 
parian owners  have  aleo,  through  the  ad- 
verse possession  of  themselves  and  their 
grantors  for  the  same  period,  obtained  the 
reciprocal  right  to  have  the  water  remain  at 
such  hdgh  stoge,  and  the  defendant  Muggli, 
and  the  other  defendants  claiming  under 
him,  are  estopped  from  restoring  the  water 
of  such  river  to  its  original  state. 

Beeston  v.  Weate,  5  £1.  &  Bl.  986,  25  L.  J. 
Q.  B.  N.  S.  115;  Sutoliffe  v.  Booth,  32  L.  J. 
Q.  B.  N.  S.  136;  Nuttall  v.  Bracewell,  4 
Hurlst.  k  C.  714,  36  L.  J.  Exch.  N.  S.  1 ; 
Eolker  V.  Porritt,  L.  R.  8  ExOh.  107,  42  L. 
J.  Exch.  N.  S.  85,  Affirmed  L.  R.  10  Excto. 
59,  44  L.  J.  Exch.  N.  S.  52;  Roberts  v.  Rich- 
ards, 50  L.  J.  Oh.  N.  S.  297,  44  L.  T.  N.  S. 
271;  Jones,  Prescriptions  &  Easements,  §8 
808-810;  Washb.  Eas^nents  &  Servitudes,  8 
47,  pp.  411,  419;  Gould,  Waters,  88  159,  225, 
340;  Woodbury  v.  Short,  17  Vt.  387,  44  Am. 
Dec.  344;  Ford  v.  Whitlock,  27  Vt.  265; 
Belknap  v.  Trimble,  3  Paige,  577;  Shepard- 
son  V.  Perkins,  58  N.  H.  354;  Delaney 
V.  Boston,  2  Harr.  (Del.)  489;  Mathew 
son  V.  Hoffman,  77  Mich.  420,  6  L.  R.  A.  349; 
Smith  V.  Youmans,  96  Wis.  103,  37  L.  R. 
A.  285;  Murchie  v.  Gates,  78  Me.  300;  Can- 
ton Iron  Co.  V.  Biujabik  Bessemer  Co.  63 
Minn.  367 ;  Watkins  v.  Peck,  13  N.  H.  360, 
40  Am.  Dec.  150;  Bullen  v.  Runnels,  2  N.  H. 
255,  9  Am.  Dec.  55;  Fleming's  Appeal,  65 
Pa.  446;  Oreen  v.  Carotta,  72  Cal.  267; 
Freeman  v.  Weeks,  45  Mich.  335;  Adams  v. 
Manning,  48  Conn.  477;  Weatherby  v.  Meir 
klejohn,  56  Wis.  73;  Middleton  v.  Gregorie, 
2  Rich.  L.  638,  Appx.;  Reading  v.  Althouse, 
93  r'a.  400. 
45  L.  R.  A. 


Where  a  permanent  obstruction  has  been 
praced  in  a  natural  watercourse,  and  the 
flow  and  level  of  the  waters  have  been  divert- 
ed and  changed,  and  such  change  continues  for 
more  than  twenty  years,  the  same  rights 
may  be  presumed  in  favor  of  the  owners  of 
land  through  whdch  it  flows  as  if  such  arti- 
ficial stream  had  been  the  natural  one. 

Magor  v.  Chadunck,  11  Ad.  &  El.  571; 
Beeston  v.  Weate,  5  El.  &  Bl.  986,  25  L.  J. 
Q.  B.  N.  S.  115;  Sutcliffe  v.  Booth,  32  L.  J, 
Q.  B.  N.  S.  136;  Nuttall  v.  Bracewell,  4 
Hurlst.  &  C.  714,  36  L.  J.  Exoh.  N.  S.  1 : 
Holker  v.  Porritt,  L.  R.  8  Exch.  107,  42  L. 
J.  Exch.  N.  S.  85,  Affirmed  L.  R.  10  Exch.  59,. 
44  L.  J.  Exch.  N.  S.  52;  Roberts  v.  Rich- 
ards,  50  L.  J.  Exch.  N.  S.  297,  44  L.  T.  N.  S. 
271;  Gould,  Waters,  8  225;  Adams  v.  Mann- 
ing, 48  Ck>nn.  477;  Mathewson  v.  Hoffman,. 
77  Mich.  420,  6  L.  R.  A.  349;  Belknap  v. 
Trimble,  3  Paige,  577 ;  Finley  v.  Hershey,  41 
Iowa,  389;  Smith  v.  Toumans,  96  Wis.  108,. 
37  L.  R.  A.  285;  Weatherby  v.  Meiklejohn,, 
56  Wis.  73;  Murchie  v.  Gates,  78  Me.  300; 
Shepardson  v.  Perkins,  58  N.  H.  354;  Wat- 
kins  V.  Peck,  13  N.  H.  360,  40  Am.  Dec.  156; 
Fleming's  Appeal,  65  Pa.  444;  Canton  Iron 
Co.  V.  Biwabik  Bessemer  Co.  63  Minn.  367. 

If  the  defendant  Muggli  should  be  conced- 
ed the  right  to  abandon  his  ea^sement  and  no 
longer  use  the  mill  power  to  operate  his  mill, 
still  he  would  not  have  the  right  to  take  out 
the  dam  where  the  doing  so  would  injure  or 
damage  upper  or  lower  riparian  proprietors. 

Wa«hb.  Easements  &  Servitudes,  440; 
Middleton  v.  Gregorie,  2  Rich.  L.  631,  Appx. 

A  person  in  the  quiet  and  undisturbed 
possession  of  real  estate  can  maintain  any 
and  all  actions  necessary  to  protect  the  en- 
joyment of  such  possession,  and  all  ease- 
ments pertaining  thereto. 

Wright  v.  Lewis,  5  Rich.  L.  212,  55  Am- 
Dec.  714;  Ferguson  v.  Witsell,  5  Rich.  I*. 
280,  57  Am.  Dec.  744;  Brown  v.  Bowen,  30 
N.  Y.  519,  86  Am.  Dec.  406;  Nicholson  v. 
Drennan,  35  S.  C.  333;  Gress  Lumber  Co. 
V.  Leitner,  91  Ga.  810;  Allen  v.  Dunlap,  24 
Or.  229;  Swift  v.  Agnes,  33  Wis.  240. 

The  right  being  establisihed,  together  with 
the  wrongful  interruption  of  tfliat  right  tend- 
ing to  the  great  injury  of  the  person  ag- 
grieved, equity  will  interfere. 

High,  Inj.  §  794 ;  Lyon  v.  McLaughlin,  32 
Vt.  423;  Jones,  Prescriptions  &  Easements, 
8  879;  Angell,  Watercourses,  8  444. 

Cantj,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  en- 
joining the  defendants  from  removing  a  mi-11- 
dam  at  Cold  Springs,  Stearns  county,  Minne- 
sota. Plaintiff  is  a  riparian  owner,  whose 
land  is  partly  flooded  by  the  water  held  back 
by  the  dam.  Two  other  actions  were  also 
brought  by  other  parties  against  these  de- 
fendants, and  permanent  injunctions  were 
awarded  against  them  thereon.  They  ap- 
pealed in  those  actions  also,  and  the  three 
appeals  were  argued  at  the  same  time. 

The  dam  was  built  in  1856,  across  the 
Sauk  river,  a  small  stream.    A  few  miles 
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above  the  dam  the  riyer  ran  through  a  chain 
of  lakes.  At  the  point  where  the  dam  was 
constructed,  it  raided  the  water  in  the  river 
ly^  feet.  The  fiowage  caused  by  the  dam  ex- 
tends up  the  river  16  miles,  covering  the 
«hain  of  lakes,  increasing  the  depth  of  water 
in  them  from  2l^  to  4  feet,  and  overflowing 
large  tracts  of  lowland  around  the  lakee  and 
along  the  river.  The  dam  was  maintained  at 
this  height  for  more  than  forty-one  years. 
The  head  of  water  thus  obtained  was  used 
first  to  operate  a  sawmill,  and  afterwards  a 
flotirmill,  and  it  is  conceded  that  the  owner 
of  the  mill  and  dam  had  long  since  acquired 
a  prescriptive  right  to  maintain  the  dam  and 
flood  the  land  which  was  flooded  thereby. 
In  1897  the  defendant  Muggli  was  the  owner 
of  the  mill  and  dam,  and  he  entered  into  a 
-contract  with  the  other  defendants  whereby, 
in  consideration  of  $5,000,  he  agreed  to  give 
them  the  right  to  remove  the  dam,  and 
agreed  that  it  should  never  be  rebuilt.  The 
$5,000  was  contributed  by  some  forty  farm- 
ers (including  said  other  defendants)  who 
owned  land  overflowed  by  the  dam.  The 
money  was  paid  to  Muggli,  and  the  other  de- 
fendants were  about  to  remove  the  dam  when 
this  action  was  commenced.  This  plaintiff 
as  the  owner  of  270  acres  of  land,  a  part  of 
which  borders  on  the  flooded  district,  and  a 
part  is  flooded  by  reason  of  the  dam.  The 
trial  court  finds  that,  two  years  before  the 
commeDceraent  of  this  action,  plaintiff  pur« 
chased  this  land,  the  same  being  then  wild 
ivnd  unoccupied;  that  he  purchased  the  same 
relying  on  the  stage  of  water  that  had  been 
-maintained  by  the  dam  for  more  than  forty 
years,  and  with  the  intent  to  make  of  the 
land  a  pleasure  resort  for  boating,  fishing, 
iind  other  amusements,  and  immediately 
thereafter  expended  $300  in  improving  it  and 
fitting  it  for  these  purposes;  that,  as  a  part 
of  such  plan,  he  and  those  associated  with 
him  constructed  a  steamboat  on  said  water 
at  the  cost  and  of  the  reasonable  value  of 
$900,  and  he  built  at  Cold  Springs  a  boat 
house  at  a  cost  of  $500,  and  purchased  nu- 
merous rowboats,  and  placed  them  in  the 
river.  All  of  this  was  done  relying  on  the 
then  existing  conditions,  and  believing  that 
the  dam,  and  the  stage  of  water  thereby 
created,  would  be  permanently  maintained. 
The  steamboat  can  now  make  on  the  lakes 
and  river  a  round  trip  of  40  miles.  The 
court  finds  *'that  there  is  no  evidence  in  this 
action  as  to  the  amount  of  profit  made  by 
.said  plaintiff  and  his  associates  in  and  about 
the  operation  of  the  said  steamboat."  If  the 
dam  is  removed,  it  will  lower  the  water  bor- 
dering on  plaintiff's  land  from  2^  to  4  feet, 
and  destroy  the  value  of  these  improvements 
for  the  purposes  for  which  they  were  intend- 
ed. Plaintiff  also  uses  his  land  for  pas- 
turing stock,  and  the  lowering  of  the  water 
will  require  him  to  build  some  additional 
fence,  but  will  also  give  him  a  considerable 
area  of  land  which  is  now  submerged.  The 
court  further  finds  "that  the  waters  in  the 
flowage  of  said  river  were  never  used  for  the 
purposes  for  which  they  are  used  by  plaintiff 
until  the  year  1395,"  and  "that  the  benefits 
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which  the  said  defendants  and  their  asso- 
ciates will  receive  from  the  removal  of  said 
dam  will  be  largely  in  excess  of  the  damages 
thereby  sustained  by  the  plaintiff,"  and  that 
the  purpose  of  such  removal  is  to  reclaim 
said  overflowed  lands  for  agricultural  pur- 
poses. 

Respondent  contends  that  water  rights  ob- 
tained by  prescription  are  reciprocal;  that 
when  one  party  obtains  by  prescription  the 
right  to  divert  or  change  the  water  the  other 
parties  affected  thereby  obtain  at  the  same 
time  the  right  to  have  it  remain  changed  or 
diverted.  The  following  authorities  cited  by 
respondent  would  seem  to  sustain  him  in  his 
position:  Sutcliffe  v.  Booths  32  L.  J.  Q.  B. 
N.  S.  136;  Holker  v.  PoHti,  L.  R.  8  Exch. 
107;  Woodbury  v.  Short,  17  Vt.  387,  44  Am. 
Dec.  344;  Ford  v.  Whitlock,  27  Vt  265; 
Hhepardson  v.  Perkins,  58  N.  H.  354;  De- 
laney  v.  Boston,  2  Harr.  (Del.)  489;  Math- 
ewson  V.  Hoffman,  77  Mich.  420,  6  L.  R.  A. 
349;  Smith  v.  Toumans,  96  Wis.  103,  37  L. 
R.  A.  285;  Weatherhy  v.  Meiklejohn,  56  Wis. 
73;  Middleton  v.  Oregorie,  2  Rich.  L.  638, 
Appx. 

It  is  rather  difficult  to  see  on  what  prin- 
ciple such  a  reciprocal  prescriptive  right  can 
be  sustained,  and  especially  so  in  tihis  case. 
Plaintiff's  land  was  wild  and  unoccupied  by 
him  and  his  grantors,  during  all  the  time  in 
which  the  owners  of  the  mill  were  acquiring 
their  prescriptive  right.  How  can  the  owner 
of  w^ild  and  unoccupied  land  acquire  therein 
a  prescriptive  right  which  he  has  never  used 
and  never  even  asserted?  It  was  conceded 
by  respondents  on  the  argument  that  it  is 
immaterial,  for  the  purposes  of  this  case, 
whether  the  mill  owner  acquired  the  ease- 
ment of  flowage  by  prescription  or  by  grant. 
It  is  claimed  that,  in  either  case,  a  recipro- 
cal right  would  be  acquired  by  prescription 
after  the  right  of  flowage  had  been  exercised 
by  the  mill  owner  continuously  for  the  twen- 
ty years,  at  least,  if  the  owner  of  the  serv- 
ient estate  actually  occupied  his  land  during 
all  that  time.  Friedman,  the  plaintiff  in  one 
of  the  other  actions,  did,  before  the  com- 
mencement of  that  action,  occupy  his  land 
for  a  sufficient  length  of  time  to  acquire  such 
a  reciprocal  prescriptive  right,  if  it  can  be 
so  acquired,  and  respondents  contend  that  in 
that  action,  at  least,  the  judgment  should  be 
affirmed. 

The  position  so  taken  by  the  respondents 
and  by  the  cases  so  cited  amounts  to  this: 
Although  nothing  is  done  during  the  whole 
prescriptive  period  which  is  inconsistent 
with  the  rights  of  the  party  diverting  or 
changing  the  water,  or  which  will  give  him 
a  cause  of  action,  or  which  he  can  prevent, 
yet  the  owner  of  the  servient  estate  will  ac- 
quire by  prescription  a  reciprocal  easement. 
But  we  do  not  deem  it  necessary  to  decide 
whether  such  a  reciprocal  easement  can  be 
thus  acquired.  In  all  of  these  cases,  except, 
perhaps,  Woodbury  v.  Short,  the  equities 
were  all  on  one  side.  Those  equities  were 
strong,  and  the  result  arrived  at  could  have 
been  sustained  on  the  ground  of  equitable  es- 
toppel, which  also  was  one  of  the  grounds 
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given  in  many  of  the  cases.  In  each  of  the 
cases,  the  party  had  made  valuable  and. sub- 
stantial improvements  relyin?  on  the  appar- 
ently permanent  character  oi  the  change  or 
diversion,  and  there  were  no  counter  equi- 
ties entitled  to  very  much  consideration. 
In  our  opinion,  there  are  two  elements  in  this 
case  which  distinguish  it  from  nearly  all  of 
the  cases  so  cited:  (1)  The  presuma/bly 
perishable  character  of  the  dam  which  holds 
back  this  vast  reservoir  of  water;  and  (2) 
the  strong  counter  equities  of  the  defend- 
ants. 

1.  Whether  or  not  this  dam  is  of  a  per- 
ishable ohtu-acter  is  not  disclosed  by  the  find- 
ings, and  the  evidence  is  not  returned.  Such 
dams  usually  are  of  a  perishable  character. 
The  burden  was  on  the  plaintiff  to  make  out 
a  ease  that  will  sustain  an  injunction,  and, 
if  the  character  of  this  dam  is  material,  the 
burden  was  on  him  to  show  its  character. 
We  will  therefore  assume  that  the  dam  is 
peri9haJ}le.  When  such  a  dam  holds  back 
such  a  vast  v(^ume  of  water,  it  is  highly 
dangerous,  and  great  and  constant  vigilance 
is  necessary  to  keep  the  dam  in  repair,  and 
of  sufficient  strength  to  hold  back  the  water, 
and  keep  it  from  bursting  away  and  causing 
destruction  to  life  and  property  below  the 
dam.  Such  a  condition  of  things  is  highly 
artificial,  and  always  continues  to  be  so,  and 
is  not,  as  respondent  insists,  analogous  to 
the  conditione  existing  in  a  natural  water- 
course. As  long  as  the  mill  owneir  uses  his 
mill,  and  runs  it  by  water  power,  he  will 
keep  up  these  artificial  conditions.  But  it 
is  not  ordinarily  fair  to  assume  that  he  will 
keep  them  up  longer.  These  defendants  have 
purchased  the  rights  ol  the  mill  owner,  stand 
in  his  shoes,  and  now  propose  to  abandon  the 
use  of  the  water  for  water  power  in  connec- 
tion with  the  mill.  Have  they,  under  the 
circumstances,  a  right  to  do  so?  It  is  clear- 
ly the  duty  of  the  owner  of  such  a  dam,  after 
he  has  abandoned  the  use  of  it  for  his  own 
purposes,  either  to  keep  it  in  good  and  sulfi- 
cient  repair,  or  else  tea>r  it  out  in  such  a  way 
as  to  release,  in  a  careful  and  proper  manner, 
the  reservoir  of  water  which  it  confines.  Ho 
cannot,  as  respondent  assumes,  let  nature 
take  her  course,  and  permit  the  dam  to  go 
gradually  to  decay.  Then,  if  he  cannot  tear 
the  dam  out,  he  must  keep  it  in  sufficient 
repair.  It  might  cost  him  $1,000  a  year  to 
keep  it  in  repair,  and  the  total  benefit  to  all 
the  riparian  owners  resulting  from  the  main- 
tenance of  the  dam  might  not  exceed  $10  per 
year;  and  yet,  if  respondent's  position  is 
correct,  these  riparian  owners  would  have  ac- 
quired a  reciprocal  prescriptive  right  by 
wiiich  they  could  compel  the  perpetual  main- 
tenance of  this  dam.  And,  even  if  it  were 
held  that  they  could  enter  upon  his  premises 
and  make  the  repairs  themselves,  that  would 
not  relieve  him  from  liability  if  the  repairs 
were  not  properly  made,  but  he  would  still 
be  liable  for  any  damages  resulting  from 
maintaining  a  nuisance  upon  his  premises. 
See  Simpson  v.  Stillwater  Water  Co.  tJ2 
Minn.  446.  In  fact,  it  is  generally  held  that 
the  owner  of  such  a  dam  is,  except  in  cases 
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of  vis  major,  an  insurer  of  its  safety  as  to 
all  persons  who  may  be  injured  by  the  burst- 
ing of  it.  See  Cahill  v.  Eastman,  18  Minn. 
324  (Gil.  292)  10  Am.  Rep.  184;  Berger  v. 
Minneapolis  Oaslighi  Co.  60  Minn.  296,  anct 
cases  cited.  We  must  hold  that,  under  these 
circumstances,  the  riparian  owner  cannot  ac- 
quire a  reciprocal  prescriptive  right  to  have 
the  dam  maintained,  whether  the  mill  owner 
acquired  his  right  by  prescription  or  by 
grant.  However,  even  in  the  case  where  a 
large  reservoir  of  water  is  held  back  by  & 
perishable  dam,  the  riparian  owner  may,  in 
our  opinion,  acquire,  by  equitable  estoppel,, 
the  right  to  have  the  dam  maintained  at  his 
own  expense  or  at  the  expense  of  the  owner 
thereof.  But  the  equities  which  will  give 
such  a  riparian  owner  such  a  right  in  such  a 
case  must  be  strong  and  substantial,  and  it 
does  not  ajppear  that  tne  equities  of  these 
plaintiffs  are  of  this  character.  For  all  that 
appears,  the  burden  or  risk  of  maintaining 
this  dam  may  be  so  great  as  to  make  it  high- 
ly inequitable  that  the  owners  of  it  should 
be  compelled  to  maintain  it  or  permit  it  to 
be  maintained  for  the  benefit  of  a  few  of 
these  riparian  owners  after  it  had  ceased  to 
be  used  for  the  purposes  of  water  power. 

2.  But  there  is  still  another  reason  why 
the  equities  of  the  plaintiffs  in  these  actions 
are  neither  strong  nor  substantial.  The  de- 
fendants have  strong  counter  equities.  The 
principles  which  control  the  application  of 
the  doctrine  of  equitable  estoppel  are  very 
equitable  and  flexible,  and,  in  our  opinion, 
such  counter  equities  are  entitled  to  due  con- 
sideration. Otherwise,  the  plaintiff  would 
prevail,  even  though  the  benefit  to  him  from 
the  maintenance  of  the  dam  might  not  be 
$50,  while  the  benefits  to  the  defendants  from 
uie  removal  would  exceed  $50,000.  We  need 
not  determine  whether  the  equities  of  any- 
one not  a  party  to  this  action  should  be  con- 
sidered in  it,  even  if  pleaded  and  proved.  The 
equities  of  the  plaintiffs  in  the  other  two  ac- 
tions were  neither  pleaded  in  this  action  nor 
found  by  the  court.  But  all  of  these  plain- 
tiffs might  have  joined  in  one  action  (see 
Grant  v.  Schmidt,  22  Minn.  1,  and  14  Enc. 
PI.  &.  Pr.  1108),  and  we  will  consider  the 
case  as  though  they  had  so  joined.  We  have 
already  stated  what  are  the  equities  of  the 
plaintiff  in  this  action.  One  Friedman 
brought  one  of  the  other  actions.  Tlie  river 
runs  alonff  one  side  of  his  farm,  and,  in  its 
present  high  stage,  furnishes  a  barrier  oxk 
one  side  of  his  pasture.  If  the  dam  is  re- 
moved, the  water  will  be  lowered  in  the  river 
to  such  an  extent  that  he  will  have  to  build 
a  fence  along  that  side  of  his  pasture,  and 
he  will  be  "somewhat  damaged  and  inter- 
fered with."  The  court  further  finds  that  it 
is  entirely  practicable  and  feasible  to  build 
this  fence  at  comparatively  small  cost,  and 
in  such  a  manner  that  the  stock  in  the  pas- 
ture may  still  drink  at  the  river.  The  other 
action  was  brought  by  the  town  of  Wakefield.. 
Many  years  ago  the  town  constructed  a  pub- 
lie  bridge  across  the  Sauk  river  just  below 
the  outlet  of  the  lowest  lake  of  said  chain  of 
lakes.     In  that  action  tiie  trial  court  found 
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as  follows:  "That  if  said  dam  is  removed, 
as  threatened  by  the  defendants  herein,  ana 
the  water  in  said  millpond  drawn  out,  a  larg- 
er eurr<«it  may  be  created  at  a  point  where 
said  pier  is  erected  on  the  easterly  side  of 
said  river,  on  said  highway,  and  the  foun- 
dation upon  which  rests  said  easterly  pier 
may  become  undermined,  in  which  event  said 
bridge  may  be  endangered,  but  suoh  result  may 
be  avoided  by  carefully  and  properly  drawing 
off  the  water  from  above  tbe  dam,  or  by  pro- 
tecting the  piers  of  the  bridge  by  riprapping, 
at  a  cost  of  not  to  exceed  $75."  Under  these 
circumstances,  the  only  relief  to  whioh  the 
town  is  entitled  is  that  the  defendants  should 
be  enjoined  from  removing  the  dam,  except 
in  such  a  manner  as  to  draw  the  water  off 
in  "a  careful  and  proper  manner."  So  far 
as  appears,  these  are  all  the  equities  which 
can  be  urged  by  anyone  against  the  removal 
of  this  dam,  and,  in  our  opinion,  they  are 
not,  under  the  circumstances,  sufficiently 
strong  or  substantial  to  prevent  its  removal. 
In  none  ol  the  cases  above  cited  were  the 
conditions  similar  to  those  here  presented. 
True,  in  Smith  v.  Youmaiis,  so  much  relied 
on  by  respondent^  there  was  a  large  reservoir 
of  water  confined  by  a  dam;  but  there  were 
strong  equities  in  favor  of  the  riparian  own- 
ers who  sought  to  have  tbe  ordinary  stage 
of  water  maintained  by  the  dam,  there  were 
IM>  counter  equities    entitled    to   any  great 


amount  of  consideration,  and  the  mill  owner 
did  not  seek  to  abandon  his  dam  or  his  wa- 
ter power.     He  simply  proceeded  to  use  the- 
water  in  an  unusual  and  irregular  manner,^ 
by  drawing  it  out  of  the  reservoir  in  large - 
quantities,    and    lowering   very  greatly  the 
stage  of  water,  and  then  closing  the  gates, 
and  permitting  the  reservoir  to  fill  again. 
This  created  a  constantly  recurring  nuisance  • 
by  periodically  exposing  tlie  boggy  and  slimy 
bottom  of  the  reservoir  around  the  shore. 
We  are  of  the  opinion  that  the  findings  of 
fact  will  not  support  tlie  coxtclusions  of  law 
or  the  judgment. 

The  judgment  is  reversed,  and  judgment. 
for  defendants  is  ordered  on  the  findings.. 

A  petition  for  rehearing  having  been  filed^. 
Start,  Oh.  J.,  on  August  1,  1899,  handed 
down  the  following  response: 

A  petition  for  reargument  herein  having 
been  duly  made  and  considered,  it  is  ordered 
that  the  petition  be,  and  it  is  hereji>y,  denied,, 
and  the  stay  heretofore  entered  herein  va- 
cated; but  ordered,  further,  that  the  order 
heretofore  entered  herein,  remanding  the 
case  to  the  district  court,  be  modified  so  as  to 
read  as  follows:  "Ordered,  that  a  new  trial 
be,  and  is  hereby,  granted  in  each  of  the- 
cases,  and  that  remittiturs  be  sent  down  ac- 
cordingly." 
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POSTAL  TELEGRAPH  CABLE  COMPANY. 
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Tlfte  measiire  of  damaare*  for  a  tele- 
Vrapli  liue  over  a  railroad  rlflrbt  of 
•wwLjr  Is  not  the  value  ol  tlie  land  embraced 
within  the  right  of  way  between  the  poles 
and  under  the  wires,  but  It  Is  the  extent  to 
which  the  value  of  the  use  of  such  spaces  by 
the  railroad  company  Is  diminished  by  the 
use  of  the  same  by  the  telegraph  company  for 
its  purposes. 

(March  15,  1899.) 

APPE^VL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Chickasaw  County 
in  favor  of  plaintiff  in  a  proceeding  to  con- 
denm  a  right  of  way  for  telegraph  purposes 
along  the  right  of  way  of  the  railroad  com- 
pany.    Affirmed. 

The  proceeding  was  instituted  before  a  jus- 
tice of  the  peace^  who  excluded  all  evidence 
of  anything  but  nominal  damages ;  and  a  ver- 
dict was  returned  in  favor  of  defendant  for 
$3.10  compensation  for  the  310  miles  of  right 
of  way  taken.     The  defendant  appealed  to 

KOTB. — For  telegraph   line  as  an   additional 
servitude  or  burden  on  a  railroad  right  of  way, 
see  American   Teleph.   &   Teleg.    Co.   v.    Smith 
(Md.)  7  L.  B.  A.  200,  and  note. 
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the  circuit  court  insisting  that  it  had  ac- 
quired a  right  of  way,  accoMing  to  law,  100  * 
feet  wide^  the  whole  of  which  was  necessary 
to  its  use  and  no  part  of  which  was  necessary  - 
to  the  use  ef  the  telegraph  company ;  that  it 
had   made   an   exclusive   contraeb  with   the- 
Western  Union  Telegraph  Company  to  fur- 
nish  it  with   necessary  telegraph   facilities 
upon  consideration  that  the  Western  Union 
Company  had  exclusive  right  of  way  along 
its  tracks.     That  for  a  part  of  the  di&rtance 
the   plaintiff  already  had  a   right  of   way- 
which  exhausted- its  right  to  acquire  a  fur- 
ther one;  that  in  any  event  it  was  entitled^ 
to  actual,  and  not  merely  to  nominal,  dam- 
ages.    The  trial  in  the  circuit  court  resulted . 
in  a  verdict  in  defendan>t's  favor  for  $310». 
and  defendant  took  the  further  appeal. 

Further  facts  appear  in  the  opinion. 

Messrs.  Bristcw  Sc  Sykes,  for  appellant : 

The  right  of  eminent  domain  is  far  from 
being  arbitrary  and  unlimited  or  subject  to- 
be  capriciously  exercised.  Condemnation  of 
property  under  the  right  of  eminent  domain 
is  a  judicial  proceeding,  and  the  necessity 
therefor,  and  the  right  thereto,  to  be  judi- 
cia<lly  ascertained.' 

Lewis,  Em.  Dom.  §  650. 

In   every  case  of  condemnation  the  first 
question  to  be  decided,  if  any  contest  is  made  • 
by  the  property  owner,  is  the  necessity  and. 
propriety  of  the  condemnation. 

Lewis,  Em.  Dom.  303«  note. 
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If  upon  a  hearing  the  court  determines 
that  the  petitioner  is  seeking  to  condemn 
property  which  is  not  necessary  the  appli- 
<cation  should  be  denied  in  toto. 

State,  Centred  R.  Co,,  v.  Hudson  Terminal 
R.  Co.  46  N.  J.  L.  289;  Miss.  Const.  §  17. 

The  right  of  way  or  other  franchise  of  a 
railroad  corporation  is  private  property, 
stands  exactly  on  the  same  footing  as  other 
property,  and  can  be  taken  or  damaged  for 
public  use  only  in  the  same  manner  and  on 
the  same  conditions  as  to  compensation  or 
otherwise  as  other  property. 

Miss.  Const.  §  17;  U.  S.  Const.  5th  and 
14th  Amendments. 

Granting  that  an  overwhelming  necessity 
for  such  taking  be  shown,  still  the  petitioner 
is  not  entitled  to  it  for  nothing,  or  a  mere 
nominal  sum. 

Postal  Telegraph  Cable  Co,  y.  Alabama  d 
V.  R.  Co,  68  Miss.  314;  Theobold  v.  Louis- 
ville, y,  O,  d  T,  R.  Co.  66  Miss.  279,  4  L.  R. 
A.  735;  atowers  v.  Postal  Teleg,  Cable 
Co.  68  Miss.  559,  12  L.  R.  A.  864;  Alabama 
d  V.  R.  Co.  V.  Bloom,  71  Miss.  247. 

The  property  owner  has  the  legal  right  to 
contest,  not  only  the  question  of  quantum  of 
damages,  but  the  justice,  propriety,  and  ne- 
cessity of  the  condemnation,  and  if  he  can 
show  that  the  entire  property  is  necessary 
for  his  purposes,  and  that  he  will  be  irre- 
parably injured  by  the  condemnation,  and  at 
the  same  time,  that  it  is  not  necessary  for 
the  petitioner's  purposes,  the  court  will  deny 
the  condemnation  in  toto, 

Lewis,  Em.  Dom.  §  393. 

An  exclusive  contract  between  a  railroad 
and  telegraph  line  for  right  of  way,  which 
does  not,  and  cannot,  prevent  a  competing 
telegraph  company  from  acquiring  a  right 
of  way  and  estaiblishing  its  lines  along  the 
line  of  the  railroad  and  only  a  few  feet  from 
the  100  feet  right  of  way,  is  not  against  pub- 
lic policy,  and  will  be  upheld. 

2  Beach,  Priv.  Corp.  405  (b)  ;  Western  U. 
Teleg.  Co.  v.  Atlantic  d  P.  Teleg,  Co.  7  Biss. 
367 ;  Randolph,  Em.  Dom.  §  83. 

Not  only  are  the  actual  taking,  a'bsorption, 
and  possession  of  the  property  sought  to  be 
c-ondemned  a  "taking"  under  the  constitu- 
tional inhibition,  but  any  gross  burden, 
easement,  or  servitude^  imposed  on  said 
property,  is  such  a  taking  as  demands  com- 
pensation. 

6  Am.  &  Eng.  Enc.  Law,  p.  542 ;  Dodson  v. 
Cincinnati,  34  Ohio  St.  276;  East  Pennsyl- 
vania R,  Co.  v.  Schollenberger^  54  Pa.  144; 
Pumpelly  v.  Green  Bay  Co.  13  Wall.  166,  20 
L.  ed.  557. 

Under  the  Mississippi  Constitution  there 
need  be  no  'taking"  at  all,  either  actual  or 
constructive.  In  that  instrument  the  words 
"or  damaged"  are  added,  thus  materially 
widening  the  scope  of  the  "due  compensa- 
tion" demanded. 

Vicksburg  v.  Herman,  72  Misis.  215;  Mil- 
ler V.  A  CM?  York  d  E.  R.  Co.  21  Barb.  513; 
Taylor,  Corporations,  §  470;  Postal  Teleg. 
Cable  Co,  V.  Alabama  d  V,  R.  Co.  68  Miss. 
314. 

The  conartruction  of  a  telegraph  line  along 
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the  right  of  way  of  a  railroad  is  the  taking 
of  the  company's  railroad  property  for  which 
the  railroad  is  entitled  to  compensation. 

Atlantic  d  P.  Teleg.  Co.  v.  Chicago,  R.  I. 
d  P.  R.  Co.  6  Biss.  158 ;  Southwestern  R,  Co. 
V,  Southern  d  A.  Teleg.  Co.  46  Ga.  43,  12  Am. 
Rep.  685;  Western  U.  Teleg.  Co.  v.  Rich,  19 
Kan.  517,  27  Am.  Rep.  159;  Randolph,  Em. 
Dom.  §  161,  and  cases  cited  in  notes;  Central 
Bridge  Corp.  v.  Lowell,  4  Gray,  474;  Lewis, 
Em.  Dom.  §  274,  note. 

The  owner  of  properly  may  show  the 
adaptability  of  the  property  to  other  and 
more  prolita'ble  uses  than  that  to  which  it  is 
at  present  devoted,  and  have  the  market 
value  appraised  with  reference  to  the  new 
use. 

Randolph,  Em.  Dom.  §  245 ;  Goodin  v.  Cin- 
cinnati  d  W.  Canal  Co.  18  Ohio  St.  169,  98 
Am.  Dec.  95;  Re  Furman  Street,  17  Wend. 
649;  Young  v.  Harrison,  17  Ga.  30;  Maynard 
V.  Northampton,  157  Mass.  218;  6  Am.  & 
Eng.  Enc.  Law,  p.  569,  note  7;  Mississippi  d 
R.  River  Boom  Co.  v.  Patterson,  98  U.  S.  403, 
25  L.  ed.  206;  Louisville,  N.  0.  d  T.  R.  Co.  v. 
Ryan,  64  Miss.  405;  Sullivan  v.  Lafayette 
County  Supers.  61  Mise.  282. 

The  general  doctrine  as  to  compensation 
for  property  condemned  under  the  right  of 
eminent  domain  applies  to  the  condenumtion 
of  the  right  of  way  of  a  railroad  company. 

Postal  Teleg.  Cable  Co.  v.  Alabama  d  V,  B, 
Co.  68  Miss.  314. 

To  the  extent  that  the  right  of  way  to  a 
telegraph  company  over  the  railroad  right  of 
way  is  of  value  to  the  railroad  company  for 
any  use  or  for  sale,  and  for  any  damage  to 
the  railroad  company,  besides  the  depriva- 
tion of  the  use  and  the  profit  of  a  sale,  the 
railroad  company  is  entitled  to  be  compen- 
sated, for  less  than  this  will  not  make  it 
whole,  and  to  be  made  whole  is  the  measure 
of  its  rights. 

Postal  Teleg.  Cable  Co.  v.  Alabama  d  V. 
R.  Co.  68  Miss.  314;  Randolph,  Em.  Dom.  §S 
83,  161,  165,  166,  168,  244;  Central  BHdge 
Corp.  V.  Lowell,  4  Gray,  474;  Winona  d  St. 
P.  R.  Co.  V.  Wdldron,  11  Minn.  515,  88  Am. 
Dec.  119  note;  Goodin  v.  Cincinnati  d  W. 
Canal  Co.  18  Ohio  St.  169,  98  Am.  Dec.  95; 
Texas  d  St.  L.  R.  Co.  v.  Matthews,  60  Tex. 
215;  Chicago  d  W.  1.  R.  Co.  v.  Chicago,  St. 
L.  d  P.  R.  Co.  15  111.  App.  587;  Chicago  d 
W.  I.  R.  Co.  V.  Englewood  Connecting  R.  Co. 
115  111.  375,  56  Am.  Rep.  173;  Kansas  City, 
M.  d  B.  R.  Co.  V.  Spencer,  72  Miss.  491 ;  Ala- 
bama d  V.  R.  Co.  V.  Odeneal,  73  Miss.  34. 

"Damage"  to  the  property  sought  to  be 
condemned  must  be  paid  for,  as  well  as  the 
value  of  the  property  taken,  and  there  is  as 
little  doutot  that  the  value  of  our  right  of 
way  for  telegraph  purposes  must  be  consid- 
ered in  fixing  the  compensation. 

Little  Rock  Junction  R.  Co.  v.  Woodruff, 
49  Ark.  381 ;  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  W.  Va.  672 ;  Drury  v.  Midland 
R.  Co.  127  Mass.  571;  Calumet  River  R.  Co. 
V.  Moore,  124  111.  329 ;  Dupuis  v.  Chicago  d 
N.  W.  R.  Co.  115  111.  97;  Louisville,  N.  0,  d 
T.    R.  Co.  V.  Ryan,  64  Miss.  399. 

Mr.  J.  R.  Melntosh  for  appellee. 
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Wl&itfieldy  J.,  delivered  tHe  opinion  of  the 
oourt: 

The  only  question  of  importance  in  this 
case  is.  What  is  the  true  measure  of  damages 
in  cases  of  this  character?  In  8t,  Louia  d 
0.  E.  Co,  V.  Po3tal  Teleg,  Co.  173  •111.  608,— 
a  case  almost  ideotioal  with  thifl, — that  oourt, 
in  the  course  of  an  ably-reasoned  opinion^ 
said:  "The  measure  of  damages  therefore 
suffered  by  the  railroad  company  is  not  the 
value  of  the  land  embraced  within  the  right 
of  way  between  the  poles  and  under  the 
wires,  but  the  measure  of  damages  is  the  ex- 
tent to  which  the  value  of  the  use  of  such 
spaces  by  the  railroad  company  is  diminished 
by  the  use  of  the  same  by  the  telegraph  com- 
pany for  its  purposes,"— citing  Chicago,  B. 
d  Q.  R,  Co,  V.  Chicago,  149  111.  457«  and  166 
U.  S.  226,  41  L.  ed.  079.  Again,  the  court 
says :  "The  spaces  over  which  the  wires  are 
strung  fi'om  pole  to  pole  are  not  taken  by 
the  telegraph  company.  Such  damage  as  the 
construction  and  operation  of  the  telegraph 
line  cause  to  the  spaces  between  the  poles 
the  appellants  are  entitled  to  recover.  The 
telegraph  company  does  not  acquire  by  the 
judgment  of  condemnation  the  fee  to  any  por- 
tion of  the  right  of  way.  Any  construction 
which  holds  that  it  does  acquire  the  fee  is 
iK>t  sanctioned  by  the  language  of  the  act  in 
relation  to  telegraph  companies.  The  act 
does  not  confer  the  right  to  use  the  land  con- 
demned for  any  other  purpose  than  for  tele- 
graph purposes.  The  company  cannot  take 
possession  of  it,  or  injure  it,  for  any  other  pur- 
pose than  to  erect  telegraph  poles,  and  sus- 
pend wires  upon  them,  and  to  maintain  and 
repair  the  same.  The  company  will  have  the 
right  to  enter  upon  that  portion  of  the  right 
of  way  which  is  between  the  telegraph  poles 
and  under  its  wires  for  the  purpose  of  repair- 
ing its  line.  But  the  telegraph  company  ac- 
quires no  right  to  exclude  the  railroad  com- 
pany from  &e  use  of  the  land.  The  owner- 
ship of  the  railroad  companies  remains  as  it 
was  before,  while  the  telegraph  company 
merely  acquires  an  easement  upon  what  it 
condemns  for  the  purpose  of  entering  thereon 
in  order  to  erect  and  repair  the  line."  Bt, 
Louia  d  C.  R,  Co,  v.  Poetal  Teleg.  Co,  (1898) 
173  111.  508. 

And  the  supreme  court  of  Alabama,  in  the 
case  of  Mobile  d  0.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  (Ala.)  24  So.  408,  appealed 
from  the  circuit  oourt  of  Mobile  county.  Jus- 
tice Haralson  speaking  for  the  court,  said: 
''This  case  is  an  appeal  from  the  circuit  court 
to  review  the  proceedings  of  that  court  in 
the  trial  of  the  cause  on  appeal  from  the 
probate  oourt,  where  they  were  instituted, 
for  the  condemnation  of  an  eaeement  in  favor 
of  the  appellee  company  to  construct  and 
operate  its  line  of  telegraph  over  the  right  of 
way  of  appellant  o(Hnpany.  The  case  is  here 
on  appeal  by  the  railroad  company,  but  the 
real  party  in  interest,  as  reasonably  appears 
from  the  proceedings,  is  the  Western  Union 
Tdegraph  dJooipany^  with  which  the  railroad 
company  has  a  contract  for  an  exclusive  line 
over  its  right  of  way;  and  under  its  contract 
said  telegraph  company  may  use  the  name 
of  the  railroad  company  to  resist  the  attempt 
45  L.  R.  A« 


of  any  other  line  to  construct  on  the  right  of 
way  of  the  railroad  any  competing  telegraph 
line.  ...  Is  the  case  before  us,  a  very 
nominal  amount  of  the  land  constituting 
right  of  way  is  proposed  to  be  taken, —  only 
that  part  of  it  occupied  by  the  posts,  175 
feet  apart,  leaving  the  wa^  for  all  other  pur- 
poses un)(A>structed.  It  is  really  an  ease- 
ment in  an  easement;  a  servitude,  true,  for 
which  the  company  is  entitled  to  some  com- 
pensation under  the  Constitution.  The  rail- 
road company,  however,  holds  its  right  of 
w&y,  so  far  as  is  made  to  appear,  simply  for 
railroad  purposes,  and  is  restricted  in  its  use 
of  the  same  for  such  purposes.  Uxkler  this 
view  of  the  estate  that  the  railroad  company 
has  in  its  right  of  way,  it  is  difficult  to  see 
how  the  damages  sustained  by  the  road  can 
be  anything  more  than  nominal.  Indeed,  if 
we  might  weigh  advantages  and  disadvant- 
ages, a  competing  line  would  naturally  and 
reasonably  appear  to  be  an  advantage  to  the 
railroad  company.  ...  It  has  not  been 
shown  that  tlie  company  holds  the  land  as  a 
private  individual,  to  devote  it  to  any  pur- 
pose it  pleases,  or  to  sell  it,  at  will,  at  the 
highest  price  it  will  bring  on  the  market. 
The  land  constituting  the  right  of  way  real- 
ly has  no  market  value  so  long  as  it  is  used 
for  such  purpose.  It  has  been  withdrawn, 
by  the  very  uses  of  the  company,  from  mar- 
ketable land;  and  when  there  can  be  no 
market  value  of  land  by  reason  of  its  use  as 
a  part  of  an  extensive  business  or  enterprise, 
ite  value  must  be  determined  by  the  use  to 
which  it  is  applied,  and  necessarily  not  by  any 
supposed  market  value  it  has.  Illinois  C.  R. 
Co.  V.  Chicago,  141  111.  509;  Chicago,  B.  d 
Q.  R.  Co.  V.  Chicago,  149  111.  457,  166  U.  8. 
226,  41  L.  ed.  979;  Lewis,  Em.  Dom.  §  485. 
Commenting  on  the  decision  of  the  Illinois 
case  last  cited,  which  was  a  case  for  the  ex- 
tension of  a  street  across  railroad  tracks  or 
right  of  way, — the  Supreme  Oourt  of  the 
United  States^  in  the  case  last  cited,  used 
language  well  adapted  to  the  case  in  hand. 
They  say:  'The  land,  as  such,  was  not  tak- 
en; the  railroad  company  was  not  prevented 
from  using  it;  and  ite  use  for  all  the  pur- 
poses for  which  it  was  held  by  the  railroad 
company  was  interfered  with,  only  so  far  as 
ite  exclusive  enjoyment  for  the  purpose  of 
railroad  tracks  was  diminished  in  value  by 
subjecting  the  land  within  the  crossing  to 
public  use  as  a  street.  The  supreme  court  of 
Illinois  well  said  ''that  the  measure  of  com- 
pensation is  the  amount  of  decrease  in  the 
value  of  the  use  for  railroad  purposes  caused 
by  the  use  for  purposes  of  a  street,  such  use 
of  a  street  being  exercised  jointlv  with  the 
use  of  the  companies  for  railroad  purposes. 
In  other  words,  the  company  is  to  be  com- 
pensated for  the  diminution  in  ite  right  to 
use  ite  tracks,  caused  by  the  existence  and 
use  of  the  street"'  The  supreme  court  of 
Illinois  held  in  that  case  that  the  trial  oourt 
did  not  err  in  excluding  evidence  to  show  the 
general  salable  value  of  the  land  constitut- 
ing the  right  of  way  included  in  the  crossing, 
or  ite  general  value  for  other  uses  than  that 
to  which  it  was  applied.  The  soundness  of 
this  principle  was  approved  b>  the  Federal 
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eoorty  and  it  appears  to  be  sufttained  by  rea- 
son and  authority.  149  111.  457,  166  U.  S. 
249,  41  L.  ed.  989;  Mobile  d  0.  R.  Co,  v. 
Postal  Teleg.  Cable  Co,  101  Tenn.  62,  41  L. 
R.  A.  403,  April  term,  1898  (two  cases  tried 
and  decided  together)." 

In  this  oaae  that  court  sustained  a  judg- 
ment for  nominal  damages,  and  that  court 
said :  "This  is  simply  a  case  where  the  rail- 
road is  not  using  the  spe^e  occupied  by  the 
posts  and  wircB,  and  when  it  cannot  convey 
it  to  another  for  any  purpose,  in  which  only 
nominal  damages  arise."  In  that  case  nom- 
inal damages  only  were  awarded  to  the  rail- 
road company  in  a  condemnation  proceeding 
by  the  telegraph  company  for  the  right  to 
construct,  maintain,  and  operate  its  tele- 
graph lines  along  and  upon  the  right  of  way 
of  the  railroad.  There  were  two  causes  at 
the  same  time  before  the  court  on  appeal  by 
the  railroad  company  between  the  same  par- 
ties, and  involving  the  same  question.  Un- 
der the  statutes  of  Tennessee,  a  separate  con- 
demnation proceeding  was  required  by  the 
telegraph  company  in  each  circuit-court  dis- 
trict through  which  the  road  ran;  hence 
there  were  two  causes  appealed  from  two  sep- 
arate circuit-court  districts  which  were 
heard  by  the  supreme  court  together.  The 
court  said :  "The  cases  are  before  us  on  ap- 
peal by  the  railroad  company,  but  the  real 
party  in  interest  is  the  Western  Union  Tele- 
graph Company,  a  competing  line,  with 
which  the  railroad  has  a  contract  for  an  ex- 
clusive line  over  its  right  of  way,  and  which 
has  a  rights  under  its  contract,  to  use  the 
name  of  the  railroad  company  in  any  suit  to 
resist  the  attempt  of  any  competing  line  to 
construct  any  other  line  upon  its  right  of 
way."  Again,  this  court  says :  "It  does  not 
acquire  any  estate  in  fee.  It  only  requires 
an  easement  or  right  of  way,  and  this  only 
for  railroad  purposes.  While  its  right  of 
way  extends  to  a  certain  distance  on  each 
side  of  its  track,  it  has  no  right  to  occupy 
the  way  beyond  its  track,  cuts,  and  fills,  or 
to  such  distance  and  to  such  extent  as  to 
maintain  its  track  and  operate  its  trains. 
It  can  only  go  beyond  these  limits  for  neces- 
sary railroad  purposes.  It  cannot  sell, 
transfer,  encumber,  or  use  its  right  of  way, 
except  as  its  necessities  and  convenience  may 
demand  for  the  proper  operation  of  its  road. 
It  cannot  license  tne  appropriation  of  any 
part  of  such  right  ot  way  to  private  business 
purposes  nor  to  public  purposes,  except  so 
far  as  needful  and  helpful  to  the  operation  of 
the  roed  itself.  Jones,  Easements,  9  383. 
Its  rights  of  way  can,  therefore,  have  no 
marked  value,  because  it  cannot  be  placed 
upon  the  mojrket,  either  at  private  sale  or 
public  outcry.  A  railroad  com<pany  is  en- 
titled to  have  a  right  of  way  by  process  of 
condemnation,  because  it  is  a  .work  of  inter- 
nal improvement, — a  quasi  piiblic  use.  But 
it  has  been  held  that  land  already  taken  by 
the  exercise  of  eminent  domain  for  public 
use,  and  actually  used  for  that  purpose,  may 
be  taken  by  legislative  authority  for  other 
public  uses  not  inconsistent  with  or  destruc- 
tive to  the  former  use.  Mills,  Em.  Dom.  § 
45,  and  cases  there  cited.  It  is  not  insisted 
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in  this  case  that  the  use  of  the  right  of  way 
and  construction  of  the  telegraph  line  will  be 
any  detriment  or  obstruction  to  the  railroad, 
but,  on  the  contrary,  it  is  shown  it  would  be 
a  benefit  and  convenience.  A  telegraph  line 
along  a  railroad  is  not  only  a  convenience, 
but  a  necessity,  and  is  very  properly  treated 
as  a  railroad  appurtenance.  A  railroad  com- 
pany may  therefore  construct  a  telegraph 
line  along  its  ri^ht  of  way,  or  permit  anoth- 
er to  do  so;  but  it  acquires  and  can  confer  no 
exclusive  right  to  do  so.  Western  Union 
Teleg,  Co,  v.  Baltimore  d  0,  Teleg.  Co,  19 
Fed.  Rep.  660;  Western  Union  Teleg,  Co,  v. 
Burlington  d  8.  W.  R.  Co,  11  Fed.  Rep.  1; 
Western  Union  Teleg,  Co,  v.  American  U, 
Teleg,  Co,  65  Ga.  160,  38  Am.  Rep.  781 ;  Pen- 
sacola  Teleg,  Co,  v.  Western  Union  Teleg,  Co, 
96  U.  S.  1,  24,  24  L.  ed.  708,  715;  3  Am.  & 
Eng.  Enc.  Law,  1st  ed.  pp.  885,  886.  Under 
this  view  of  the  estate  and  interest  which 
railroad  companies  have  in  their  right  of 
way,  it  is  difficult  to  see  how  the  damages 
sustained  by  the  road  can  be  anything  but 
nominal.  ...  It  is  said  with  much 
earnestness,  and  with  some  degree  of  plausi- 
bility, that  it  would  be  unjust  to  allow  a  tel- 
egraph company  to  plant  its  poles  along  the 
right  of  way,  when  the  railroad  company  had 
expended  thousands  of  dollars  to  clear  and 
keep  it  free  of  obstructions,  and  yet  pay 
nothing  for  the  privilege.  But  this  view  is 
more  specious  than  sound,  for  tiie  railroad 
must  incur  this  expense  for  its  own  purposes, 
whether  the  telegraph  line  is  there  or  not, 
and  muat  keep  its  right  of  way  clear  of  c^- 
structions,  whetiier  it  is  occupied  by  a  tele- 
graph line  or  not,  and  there  is  no  greater 
burden  or  expense  because  of  the  presence  of 
the  telegi'aph  line.  The  learned  trial  judge 
in  the  Madison  county  case  held :  'The  meas- 
ure of  damages  to  the  defendant  is  the 
amount  of  decrease  in  the  value  of  the  use  of 
the  right  of  way  for  railroad  purposes  when 
it  is  jointly  used  for  telegraph  purposes.' 
This  rule  was,  no  doubt,  adopted  from  the 
rule  laid  down  by  the  Supreme  Ck>urt  of  the 
United  States  in  the  case  of  Chicago,  B.  d  Q, 
R.  Co,  V.  Chicago,  166  U.  S.  248,  41  L.  ed. 
988." 

We  approve  the  principles  announced  in 
these  cases,  except  that  we  do  not  say  that 
the  damages  are  merely  nominal.  We  adopt 
the  rule  as  first  above  stated  in  8t,  Louis  d 
C.  R,  Co,  V.  Postal  Teleg,  Co,  173  111.,  at  page 
534,  to  wit:  "The  measure  of  damages, 
therefore,  suffered  by  the  railroad  company, 
is  not  the  value  of  the  Ifuid  embraced  within 
the  right  of  way  between  the  poles  and  under 
the  wires«  but  the  measure  of  damages  is 
the  extent  to  which  the  value  of  the  use  of 
such  spaces  by  the  railroad  company  is  di- 
minished by  the  use  of  the  same  bv  the  tale- 
graph  company  for  its  purposes."  This  is 
the  true  measure  of  damages  in  cases  of  this 
character.  In  respect  to  the  proposition 
that  the  railroad  company  might,  in  future, 
possibly  change  its  route  (whether  with  or 
without  legislative  permission),  and,  in  the 
future,  "use  the  IsLnds  for  purposes  other 
than  a  right  of  way,"  that  this  possible  use 
should  be  taken  into  account  as  an  element 
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of  chunageft^  Mr.  Justice  Harlan,  speaking 
for  the  United  States  Supreme  Court,  Mid 
(166  U.  S.,at  page  249,  41  L.  ed.  989) :  "Such 
a  possifbility  was  too  remote  and  contingent 
to  have  been  taken  into  account.  While,  as 
held  in  Miasiaaippi  d  R.  River  Boom  Co.  v. 
Patterson,  98  U.  S.  403«  408,  25  L.  ed.  206, 
208,  the  general  rule  is  tiiat  'compensation  is 
to  be  estimated  by  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard 
to  the  existinji^  business  and  wants  of  the 
community,  or  such  as  may  be  reasonably  ex- 
pected in  the  immediate  future/  it  is  well 
settled  that  mere  possible  or  imaginary  uses, 
or  the  speculatiye  schemes  of  its  proprietor, 
are  to  be  excluded," — citing  the  authorities. 
This  is  undoubtedly  the  sound  view.  Again, 
Mr.  Justice  Harlan  puts  the  point  with 
great  clearness  in  the  same  case  at  page  258, 
166  U.  8.,  and  page  992,  41  L.  ed.,  saying: 
"Compensation  was  awarded  to  the  railroad 
company  upon  the  basis  of  the  value  of  the 
thing  aictually  appropriated  by  the  public, 
— the  use  of  the  company's  right  of  way  for 
a  street  crossing,  having  regard  to  the  pur- 
poses for  whicfh  the  land  in  question  was  ac- 
quired and  held«  and  was  always  likely  to  be 
held.  In  the  case  of  individual  owners,  they 
were  deprived  of  the  entire  use  and  enjoy- 
ment of  their  property,  while  the  railroad 
company  was  left  in  the  possession  and  use 
of  its  property,  for  the  purposes  for  which 
it  was  being  used,  and  for  which  it  was  best 
adapted,  subject  only  to  the  right  of  the  pub- 
lic to  have  a  street  across  it.  In  this  there 
was  no  denial  of  the  equal  protection  of  the 
laws,"  etc.  The  doctrine  of  Misaiaaippi  d  R, 
River  Boom  Co,  v.  Patteraon,  98  U.  S.  403, 
25  L.  ed.  206,  has  no  application  to  this  case. 
Patterson  owned  his  island  abeolutely,  to  be 
used  or  sold  for  any  purpose  he  pleased. 
His  use  of  it  was  not  limited,  as  is  the  use 
of  its  right  of  way  by  a  railroad.  The  dif- 
ference in  the  nature  and  charaxiter  of  the 
uses  to  which  the  pxx>perty  in  the  two  cases 
may  be  put  makes  the  difference  in  the  ele- 


ments of  damage,  proper,  respectively,  in  the 
two  kinds  of  cases.  It  was  proper  to  con- 
sider the  "adaptability"  (p.  409)  "of  the 
lands  for  the  purpose  of  a  farm"  in  Patter- 
aon*a  Caae,  because  that  was,  under  the  law, 
a  use  to  which,  as  owner  in  fee,  unrestricted- 
ly, he  could  put  it.  So  far  as  the  contention 
that  the  railroad  company  might,  in  the 
future,  conclude  to  lay  other  trades  or 
side  tracks,  and  that,  if  it  did,  the  tel- 
egraph poles  would  be  in  the  way,  is 
concerned,  it  is  enough  to  say  that  the 
appellee  agrees  in  sudi  case  to  remove 
such  poles  to  such  other  point  or  points 
on  the  said  right  of  way  adjacent  thereto 
which  shall  be  designated  by  said  railroad 
company,  upon  reasonable  notice,  and  at  the 
expense  of  the  telegraph  company;  and  we 
think  with  the  supreme  court  of  Illinois 
(173  111.  535),  that  this  is  a  valid,  enforcea- 
ble stipulation.  The  exclusive  contract  be- 
tween the  railroad  and  the  Western  Union 
Telegraph  Company  was,  of  course,  void  as 
in  restraint  of  trade  and  as  creating  a  mo- 
nopoly, as  has  been  repeatedly  held.  Appel- 
lant relies  (as  to  the  measure  of  damages) 
on  Poatal  Teleg.  Cable  Co,  v.  Alabama  d  V, 
R.  Co.  68  Miss.  314.  It  is  not  entirely  clear 
what  rule  is  meant  to  be  declared  therein. 
A  single  sentence  covers  all  that  is  said. 
There  are  no  authorities  cited,  and  there  is 
no  discussion.  It  is  to  be  remarked  that  the 
law  on  this  subject,  applicable  to  damages 
caused  in  this  way  by  this  modern  agency,  is 
of  very  recent  development.  The  doctrine 
announced  by  Mr.  Justice  Harlan  for  the 
United  States  Supreme  Court  above,  and  of 
the  supreme  courts  of  Illinois,  Tennessee, 
and  Alabama,  is  undoubtedly  the  only  cor- 
rect view,  and  if  the  case  of  Poatal  Teleg.  Ca- 
ble Co.  V.  Alabama  d  V,  R.  Co.  68  Miss.  314, 
conflicts  with  what  we  have  herein  an- 
nounced, it  is,  to  the  extent  of  such  conflict, 
hereby  overruled. 

The  right  result  was  reached  in  the  court 
below,  and  the  judgment  ia  affirmed* 
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WAVERLY  WATER  FRONT  IMPROVE- 
MENT &  DEVELOPMENT  COMPANY 
et  cU.,  Appta., 

V, 

E.  V.  WHITE  et  al. 


( 


.Va. 


) 


Riparian  rlarhtn,  Inclndlnar  tl&e  rlglit  to 
tlie  •oil  bet^veen  ordinary  iilflrb  and 


low  water  n&ark,  as  Incident  or  ap- 
purtenant to  the  adjacent  land,  pass  in  Vir- 
ginia by  virtue  of  the  operation  of  the  stat- 
utes extending  the  rights  of  individuals  to 
low-water  maric,  although  the  conveyance  Is 
in  terms  made  to  "high-water  mark,"  unless 
the  deed  manifests  a  clear  Intention  to  con- 
trol the  operation  of  the  statutes. 

(June  15,  1899.) 


Note. — Title   to   land   hetvreen   high  and   low 

water  marh, 

1.  The  ntle  in  England. 
II.  The  rule  in  the  United  States.  ' 
III.  Conftioting  rights  of  owner  and  public. 
IV.  What  is  shore. 
V.  Boundary  of  municipal  corporations, 

1,  The  rule  in  England. 

Early  authorities. 

The  law  upon  this  subject  is  in  a  very  unsat- 
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Isfactory  condition.  The  question  seems  not  to 
have  been  of  sufficient  Importan<»  to  get  be- 
fore the  courts  until  well  along  into  the  seven- 
teenth century,  long  after  the  titles  to  the 
lands  adjoining  the  shores  had  been  settled,  and 
when  decisions  unqualifiedly,  in  favor  of  the 
Crown  might  Involve  large  individual  loss.  The 
coneequence  Is  that  the  Judges  have  been  un- 
willing to  express  opinions  unless  necessary,  and 
the  question '  can  hardly  be  considered  to  be 
settled  at  the  present  time.  There  appears  to 
be  no  definite  evidence  in  the  Domesday  Book, 
which  contains  the  record  of  taxable  titles. 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  (Corporation  Ck>urt  of  Norfolk  in  fa- 
vor of  defendants  in  a  proceeding  brought  to 
enforce  riparian  rights  in  the  water  in  front 
of  plaintiff's  property.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Measra.  Watts  ft  Hatto]&»  for  appel- 
lants: 

When  a  piece  of  land  in  this  state  is  con- 
veyed, bounded  by  high-water  mark  on  a 
navigable  stream,  the  space  between  high 
and  Tow  water  mark  is,  by  virtue  of  the  stat- 
ute, appurtenant  to  it»  and  it  is  entitled  to 
riparian  rights. 

French  v.  Bankhead,  11  Gratt.  160;  CHirri- 
son  V.  Holly  75  Va.  169;  Norfolk  City  v. 
Cooke,  27  Gratt.  430;  Oroner  v.  Foster,  94 
Va.  657;  McDonald  v.  Whitehurst,  47  Fed. 
Rep.  767 ;  Whitehurst  v.  McDonald,  8  U.  S. 
App.  164,  52  Fed.  Rep.  633,  3  C.  C.  A.  214; 
Shtvely  v.  Botolby,  152  U.  S.  1,  38  L.  ed.  331. 


Every  man's  right  by  virtue  of  his  patent 
extends  into  the  rivers  or  creeks  so  far  as 
low-water  mark. 

2  Hening,  Stat.  466;  Garrison  v.  Hall,  75 
Va.  159. 

Ri^rian  rights  include,  "among  others, 
the  right  of  access  from  the  front  of  his  land 
to  the  navigable  part  of  the  watercourse,  and 
also  the  right  to  the  soil  under  the  water  be- 
tween his  land  and  the  navigable  line  of  the 
watercourse,  whereon  he  may  erect  wharves, 
piers,  or  bulkheads,  for  his  own  use  or  the 
use  of  the  public,  subject  to  such  rules  and 
regulations  as  the  legislature  may  see  proper 
to  impose  for  the  protection  of  the  public." 

Oroner  v.  Foster,  94  Va.  651 ;  Norfolk  City 
V.  Cooke,  27  Gratt.  430;  Aleofandria  d  F.  B. 
Co,  V.  Faunce,  31  Gratt.  761;  Button  v. 
Strong,  1  Black,  23,  17  L.  ed.  29;  Yates  v. 
Milwaukee,  10  Wall.  497,  19  L.  ed.  984. 

The  several  deeds  from  Crawford  for  the 


As  bearing  apon  the  questloji  In  that 
book.  It  Is  stated  tbat  the  men  of  South wark 
testified  that  In  King  Edward's  time  no  one  took 
toll  on  the  strand  or  In  the  water-street  save 
the  King,  and  If  anyone  in  the  act  of  commit- 
ting an  offense  was  there  challenged  he  paid  the 
amends  to  the  King,  but  If  without  being  chal- 
lenged he  escaped  under  a  man  who  had  sake 
and  soke  that  man  had  the  amends.  Maltland's 
Domesday,  98. 

But  Southwark  was  a  part  of  London  on  the 
Thames,  and  the  question  at  once  arises  whether 
this  act  of  King  Edward  was  peculiar  to  that 
place  or  was  universal  throughout  the  Kingdom. 
On  this  question  there  Is  nothing  but  surmise. 

Also  from  Domesday  it  appears  that  the 
Bishop  ot  Baleuz  had  possession  oif  a  tide  mill 
at  Dover.  Conceding  that  the  Biehop  was  a 
half  brother  of  the  Conqueror,  and  received  the 
mill  as  a  grant  from  him  as  oontended  by  Jer- 
wood  (Seashore,  p.  18),  the  question  Is  still  un- 
settled as  to  whether  it  passed  as  parcel  of  an 
adjoining  manor  or  by  grant  In  grass,  and  un- 
til the  character  in  which  the  seashore  was  re- 
garded at  that  time  can  l>e  determined  very  lit- 
tle can  be  said  definitely  as  to  who  owned  it 
after  the  King  had  parted  with  the  adjoining 
land. 

In  Rot.  Pari.  8  Hen.  V.,  N.  6 :  The  commons 
pray,  that  whereas  the  King  and  his  progenitors 
always  have  been  lords  of  the  sea,  and  now  it 
happened  that  the  King  is  lord  of  the  coast  on 
both  sides  of  the  sea;  and  therefore  pray  the 
King  to  lay  an  imposition  upon  strangers  pass- 
ing over  the  sea.     Woolrych,  Waters,  p.  23. 

That,  however,  plainly  refers  to  a  govern- 
mental right,  and  cannot  support  a  private 
right  to  the  shore,  although  in  early  times  little 
or  no  distinction  Is  made  between  the  King's 
governmental  and  his  private  rights. 

The  case  of  Sir  Henry  Nevil,  5  Edw.  III., 
fol.  11,  has  been  referred  to  in  connection  with 
this  subject,  but  contains  nothing  definite.  In 
that  case  it  appeared  that  William  de  Newport 
brought  replevin  against  De  Nevil  for  some 
herrings  taken  in  the  vlll  of  Walring.  On  be- 
half of  defendant  the  answer  was  that  the  goods 
were  cast  by  tempest  of  the  sea  upon  De  Nevil 's 
land  in  Walring  and  that  he  had  franchise  of 
wreck  for  all  the  vlll  as  appurtenant  to  his 
manor,  so  that  the  goods  became  his  and  he  de- 
manded Judgment  if  the  writ  should  be 
answered.  There  was  then  a  controversy  as  to 
the  suflSciency  of  the  answer  and  as  to  the  form 
of  the  action,  but  no  reference  is  made  to  land 
between  high  and  low  water  mark  or  the  title 
to  it,  and  the  Nevil  Case  is  not  authority  upon 
45  L.  R.  A. 


that  question  unless  such  title  is  necessary  to 
a  franchise  of  wreck. 

In  Abbot  of  Ramsay's  Case  and  Dlgges  v. 
Hamond,  referred  to  in  3  Dyer,  326b,  Judg- 
ments were  given  against  the  King  in  favor  of 
riparian  owners  for  land  within  the  flow  of  the 
tide,  although  the  land  In  question  was  marsh 
and  not  shore  proper.  And  in  the  same  lx>ok 
and  page  is  a  note  of  Corporation  of  Rumney's 
Case,  in  which  it  was  adjudged  that  Ln  case 
land  within  the  flow  of  the  tides  is  gained  from 
the  sea  in  such  a  way  that  the  sea  marks  are 
iLQown,  it  belongs  to  the  owner  and  not  to  the 
King. 

lo  Constable's  Case,  5  Coke,  106a,  trespass 
was  brought  for  taking  wreck  in  plalntiCrs 
manor  between  high  and  low  water  mark.  It 
was  alleged  that  plaintiff  had  wreck  of  the  sea, 
and  it  was  found  that  part  of  the  property  was 
wreck  and  part  was  flotsam,  and  since  damages 
had  been  assessed  for  all,  and  plaintiff  was  not 
entitled  to  the  flotsam.  Judgment  was  given 
against  him.  But  the  court  resolved  that  the 
soil  on  which  the  sea  ebbs  and  flows  may  l>e 
parcel  of  the  manor  of  a  subject. 

In  that  case  it  is  said  so  it  was  adjudged  in 
Lacy's  Case.  But  from  the  reports  of  Lacy's 
Case  in  1  Leonard,  270,  and  F.  Moore,  121,  it 
appears  that  the  question  in  Lacy's  Case  was 
as  to  whether  the  admiral  had  Jurisdiction  of 
a  murder  committed  between  high  and  low 
water  mark ;  and  there  is  nothing  to  show  that 
the  question  as  to  the  locus  in  quo  being  a  part 
of  a  manor  was  raised  or  decided.  But  Rolle 
states  (Abr.  170,  pi.  12)  that  in  a  case  between 
the  King's  attorney  and  Sir  Samuel  Rolle  et 
al.  it  was  resolved  and  adjudged  by  decree  of 
all  the  barons  that  the  soil  between  high  and 
low  water  mark  might  be  a  parcel  of  a  manor. 

Iq  Johnson  v.  Barret  (1647)  Aleyn,  10,  where 
the  question  was  as  to  the  right  to  a  quay  which 
had  been  erected  In  Yarmouth '  and  destroyed 
by  the  bailiffs  and  burgesses  of  the  town,  Rolle, 
J.,  said  that  if  It  were  erected  between  the 
high-water  mark  and  low-water  mark  then  it 
belonged  to  him  that  had  the  land  adjoining. 
But  Hale,  counsel  for  defendants,  did  earnestly 
afllrm  the  contrary,  vis.,  that  It  belonged  to  the 
King  of  common  right.  It  was  agreed,  how- 
ever, that  if  it  were  erected  beneath  the  low- 
water  mark  then  it  l>elonged  to  the  King. 

The  first  intimation  to  the  contrary  in  the 
reports  is  found  in  the  relgu  of  Charles  II. 

In  Klrby  v.  Gibs,  19  Car.  II.,  2  Keble,  294, 
the  court  agreed  that  the  lord  may  have  lands 
between  high  and  low  water  mark  as  belonging 
to   his   manor  by    grant   or   prescription,    bat 
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lots  now  owned  by  the  appellants  conveyed 
those  lots  by  a  water  boundary. 

8t.  Clair  County  v.  Lovingaton,  23  Wall. 
46,  23  L.  ed.  69;  Luce  v.  Carley,  24  Wend. 
461,  35  Am  Dec.  637;  Weber  v.  Harbor 
Comrs,  18  Wall.  66,  21  L.  ed.  801;  Tates  v. 
Milioaukee,  10  Wall.  497,  19  L.  ed.  984. 

Messrs,  BnrrousliS  A;  Brotber  and  R. 
H.  Baker  ft  Son,  for  appellees: 

At  common  law  in  England  the  patent  for 
Ifluds  extended  only  to  high- water  mark.  Be- 
tween high  and  low  water  mark  was  vested 
in  the  Crown. 

This  was  changed  in  Virginia  in  1679,  the 
colonial  assembly  enacting  that  "every  man's 
right  by  virtue  of  his  patent  extends  into  the 
rivers  and  creeks  so  far  as  low-water  mark." 

3  Hening,  Stat  p.  412;  Gould,  Waters, 
350;  Garrison  v.  Hall,  75  Va.  159;  Oroner  v. 


Foster,  94  Va.  660;  Code  1887,  §  1339; 
Shively  v.  Bowlhy,  152  U.  S.  24,  38  L.  ed.  340. 

The  riparian  right  is  a  right  to  the  water 
frontage  belonging  by  nature  to  his  land,  al- 
though the  o^y  practical  advantage  of  it 
may  consist  in  the  access  thereby  afforded  to 
the  water  for  the  purpose  of  navigation. 

Gould,  Waters,  |§  149,  303-305. 

This  right  when  once  vested  cannot  be  de- 
vested, except  according  to  law  for  public 
purposes. 

Yates  V.  Miltcaukee,  10  Wall.  497,  19  L. 
ed.  984;  Norfolk  City  v.  Cooke,  27  Gratt. 
436;  Alexandria  d  F.  R.  Co.  v.  Faunce,  31 
Gratt.  764. 

Crawford  had  the  power,  in  making  sales 
of  his  land,  to  separate  these  rights  attached 
to  his  land  from  the  land  sold,  and  transfer 
them  to  others. 


stated  that  by  common  Intendment  In  a  royal 
river  It  belonged  to  the  King  till  the  contrary 
appeared.  And  that  by  grant  of  lands  by  a 
particular  name  the  land  between  high  and  low 
water  mark  will  not  pass  without  showing  that 
such  profits  as  were  proper  to  be  taken  thereof 
were  taken  by  the  grantee. 

And  in  Whltaker  v.  Wise.  2  Keble.  759,  which 
was  ejectment  for  marsh  land,  the  defendant 
d  aimed  it  as  parcel  of  a  manor,  upon  the  au- 
thority of  Sir  Henry  Constable's  Case.  But 
Moreton,  Justice,  said  that  It  had  been  decided, 
contrary  to  Constable's  Case,  In  the  reign  of  6 
Charles  I.,  in  a  case  of  Carllle  v.  Stepklns,  that 
lands  between  high  and  low  water  mark  are  In 
the  Crown  only.  That  question  was  not  de- 
cided, however,  in  the  Whltaker  Case  since  It 
appeared  that  a  recovery  was  had  against  de- 
fendant's title  on  the  ground  that  the  locus  in 
quo  had  been  gained  from  the  sea,  and  there- 
fore belonged  to  the  Crown  as  derelict. 

Mr.  Serjeant  Merewether,  In  his  speech  In 
Atty.  Gen.  v.  London,  which  Is  commented  on 
infra,  treats  the  Carllle  Case  as  Identical  with 
the  Phllpot  Cose  mentioned  by  h.im.  In  which 
a  ruling  against  Constable's  Case  was  made. 
Whether  the  cases  are  the  same  or  not  cannot 
be  determined  without  access  to  the  records. 
If  there  were  two  cases  Instead  of  one  decided 
against  Constable's  Case,  It  amounts  to  nothing 
metre  than  cumulative  evidence  of  the  change 
which  was  taking  place  in  the  Judicial  opinion. 

From  these  cases  It  appears  that  when  the 
question  was  first  raised  In  the  courts  the  Judges 
were  agreed  that  the  land  between  high  and  low 
water  mark  might  be  parcel  of  the  manor,  and 
the  first  Judicial  expression  upon  the  direct 
question  afiirmed  positively  against  the  conten- 
tion of  Lord  Hale  that  they  were  so.  It  was 
not  until  the  reign  of  Charles  II.  that  the  con- 
trsjry  contention  received  Judicial  recognition. 

Lord  Hale's  position. 

As  noticed  above.  Lord  Hale  as  counsel  In 
the  case  of  Johnson  v.  Barret,  Aleyn,  10,  earn- 
estly affirmed  that  the  title  to  soli  between  high 
and  low  water  mark  belonged  to  the  King  of 
common  right.  After  his  death  a  manuscript 
(afterward  published  as  De  Jure  Marls)  was 
found  among  his  papers  In  which  that  position 
is  maintained.  The  circnmstanoes  under  which 
that  manuscript  was  composed  are  not  known. 
How  far  the  contention  In  Johnson  v.  Barret 
was  Influenced  by  the  manuscript,  or  the  labor 
bestowed  on  the  case  was  incorporated  In  the 
manuscript,  Js  a  matter  of  conjecture. 

In  that  manuscript  Lord  Hale  says  the  shoie 
is  that  ground  that  is  between  ordinary  high 
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water  and  low  water  mark.  This  doth  prima 
facie  and  of  common  right  belong  to  the  King 
both  in  the  shore  of  the  sea  and  the  shore  of 
the  arms  of  the  sea.  Hale,  De  Jure  Maris,  chap. 
4.  Lord  Hale  supports  this  by  saying  It  Is  ad- 
mitted that  dc  jure  communi  between  high- 
water  and  low-water  mark  doth  prima  facie 
belong  to  the  King.  5  Coke,  107;  ConstaMe's 
Case,  3  Dyer,  826. 

By  whom  the  admission  was  made  the  learned 
lord  does  not  state.  The  books  referred  to  con- 
tain no  such  admission.  To  support  his  conten- 
tion Lord  Hale  cites  the  case  of  Newcastle  v. 
Prior  of  Tlnmouth,  20  B.  I.,  and  a  case  which 
has  been  referred  to  in  the  books  as  Phllpot's 
Case. 

The  town  of  Newcastle  brought  suit  against 
the  prior  of  Tlnmouth,  who  was  charged  with 
interfering  with  one  of  the  King's  ports  and 
among  the  charges  was,  that  he  had  built  houses 
at  Sheles  upon  the  river  Tyne  between  high 
and  low  water  mark.  The  prior  pleaded  that 
he  built  on  his  own  soil  where  the  reigning  King 
had  no  soil  nor  free  tenement,  and  that  his 
house,  soil,  and  free  tenem^it  extended  to  the 
thread  of  the  Tyne  beyond  the  dry  land,  and 
that  between  the  thread  of  the  stream  and  the 
dry  land  and  house  aforesaid,  he  had  free  fish- 
ery the  same  in  the  length  of  the  land  as  in  the 
water.  The  King's  attorney  replied  that  what- 
ever houses  might  have  been  In  this  place  In 
the  times  of  the  predecessor  of  the  prior,  the 
same  prior  who  now  is  made  in  his  time 
twenty-six  houses  in  the  same  place  above  the 
soil  which  ought  to  be  of  the  reigning  King,  It 
being  comprehended  within  the  flow  of  the  tide. 
It  was  subsequently  adjudged  (20  Edw.  I.  B.  R. 
Rot.  59  Northumb.  Hale,  De  Poirtibus  Maris, 
chap.  6)  that  the  reigning  King  had  all  the 
port  from  the  sea  even  to  a  certain  place  called 
Hldenam  streams,  and  that  no  one  in  this  port 
ought  to  load  or  unload  without  license  of  the 
reigning  King  or  his  bailiffs,  and  that  this  port 
remains  to  the  reigning  King  and  his  heirs  with 
prizage  and  towage  and  all  liberties  pertaining 
to  a  port.  Hale's  comment  Is,  after  stating  the 
pleadings,  "afterwards  Judgment  was  given 
against  the  prior,  but  not  In  express  terms  for 
the  soil,  but  Implicitly." 

The  Judgment,  however,  did  not  refer  to  the 
right  to  the  soil,  but  was  confined  to  the  rights 
In  the  port  for  interference  with  which  the 
Judgment  went  against  the  prior.  This  case 
does  not  in  the  slightest  degree  support  Lord 
Hale's  doctrine.  Lord  Hale  further  states  that 
there  is  a  decree  In  Pasc.  8  Car.  I.,  entered  in 
the  book  of  orders  of  that  term,  folio  66,  where- 
by it  was  decreed  that  the  soil  and  ground  lying 
between  Wapping  Wall  and  the  river  Thames  is 
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Gould,  Waters,  339,  note  9;  Storer  v. 
Freeman,  6  Mass.  437,  4  Am.  Dec.  155 ;  Lap- 
iah  V.  Bangor  Bank,  8  Me.  85 ;  Dunlap  v. 
Bteison,  4  Mason,  365;  Vilea  v.  Patch,  13 
Gray,  257 ;  Lufkin  v.  Haskell,  3  Pick.  356. 

Uplands  and  flats  may  be  separated;  the 
owner  may  alien  any  part;  what  passes  de- 
pends on  the  terms  of  the  conveyance. 

Codman  v.  Winslow,  10  Mass.  146;  Com, 
V.  Roxbury,  9  Gray,  524;  Potomac  8,  B,  Co. 
V.  Upper  Potomac  8.  B.  Co,  109  U.  S.  672,  27 
L.  ed.  1070. 

From  the  earliest  times  in  England  the 
law  has  vested  the  title  to  and  the  control 
over  the  navigable  waters  therein  in  the 
Crown  and  Parliament.  A  distinction  was 
taken  between  the  mere  ownership  of  soil  un- 
der water  and  the  control  over  it  for  public 
purposes.  The  ownership  of  the  soil,  analo- 
gous to  the  ownership  of  upland,  was  re- 
garded as  jus  privatum  and  was  vested  in 


the  Grown.  But  the  right  to  use  and  con- 
trol both  the  land  and  water  was  deemed  a 
jus  publicum,  and  was  vested  in  Parliament. 
The  Crown  could  convey  the  soil  under  water 
so  as  to  give  private  rights  therein,  but  the 
dominion  and  control  over  the  waters,  in  the 
interest  of  commerce  and  navigation,  for  the 
benefit  of  all  the  subjects  of  the  Kingdom, 
could  be  exercised  only  by  Parliament. 

Langdon  v.  New  York,  93  N.  Y.  155. 

The  jus  privatum  applying  to  the  space  be- 
tween high  and  low  water  mark  became  the 
subject  of  grant  from  the  state  just  as  the 
upland,  and  where«  as  in  Virginia,  there  was 
a  statute  extending  the  right  of  its  patentee, 
he  became  possessed  of  that  space  under  his 
patent,  just  as  he  did  of  the  upland. 

The  contention  that  the  act  of  1882  and 
the  action  of  the  harbor  commissioners  under 
it,  repealed  the  act  of  1871,  which  fixed  the 
line  of  610  feet  north  of  North  street  and 


parcel  of  the  port  of  London,  and  therefore  for 
that  the  same  lies  between  high  and  low  water 
mark  all  the  houses  thereon  are  decreed  to  the 
King.  And  then  Lord  Hale  says  this  shall 
snffice  for  the  King's  right  in  the  shore  of  the 
sea  between  high  and  low  water  mark  at  ordi- 
nary tide. 

The  correctness  of  the  conclusion  drawn  by 
Lord  Hale  from  the  Philpot  Case  Is  not 
obvious  since  from  the  report  of  the  case  In  a 
note  in  4  Kay  &  J.  295,  it  appears  that  the  land 
In  controversy  was  parcel  of  the  port  of  Lon- 
don, and  as  such  belonged  to  the  King,  which  Is 
quite  a  different  proposition  from  that  stated 
by  Lord  Hale. 

Lord  Hale  further  says,  It  Is  true  that  such 
shore  may  be  and  commonly  Is  parcel  of  the 
manor  adjacent  and  so  may  be  belonging  to  a 
subject,  yet  prima  facie  It  is  the  King's.  Chap. 
4. 

Also,  he  says  that  evidences  to  prove  that  the 
seashore  Is  part  of  the  adjoining  manor 
are  commonly  these :  Constant  and  usual  fetch- 
ing gravel  and  seaweed  and  sea  sand  between 
the  high-water  and  low- water  mark,  and  licens- 
ing others  so  to  do ;  inclosing  and  banking 
against  the  sea  and  enjoyment  of  what  is  so 
Inned ;  enjoyment  of  wrecks  happening  upon  the 
sand ;  presentment  and  punishment  of  purpres- 
tnres  there  in  the  court  of  the  manor,  and  such 
like.  So  that  he  that  hath  wreck  of  the  sea  or 
royal  fish  by  prescription  infra  manerium  It  is 
a  great  presumption  that  the  shore  is  part  of 
the  manor,  as  otherwise  he  could  not  have  them. 
Hale,  De  Jure  Maris,  chap.  0. 

The  latter  statements  so  greatly  qualify  the 
former  one  that  his  doctrine  amounts  only  to 
this,  that  under  the  feudal  theory  of  the  Eng- 
lish law  the  seashore,  as  well  as  all  other  par- 
cels of  land  In  the  Kingdom,  once  belonged  to 
the  King,  and  continued  to  do  so  unless  he  had 
parted  with  the  title,  which  would  not  hi  pre- 
sumed, but  must  be  proved  by  the  one  alleging 
It,  for  which  purpose  the  ordinary  acts  of  own- 
ership are  sutUcient.  lliis  doctrine  Is  not  as 
harsh  as  the  one  generally  stated,  although  it 
perhaps  places  an  unfair  burden  on  defendant, 
which  he  does  not  bear  in  ordinary  ejectment 
cases. 

In  Beaufort  v.  Swansea,  3  Exch.  413,  Parke, 
B.,  interprets  the  language  of  Lord  Hale  in  De 
Jure  Maris  to  the  eCTect  that  in  point  of  prac- 
tice the  seashore  Is  taken  and  treated  as  part 
of  the  adjoining  manor. 

Othf^r  English  text  icriters. 
Text  writers  and  pamphleteers  have  exhibited 
45  L.  R.  A. 


great  zc'al  In  maintaining  Lord  Hale's  doctrine, 
and  In  carrying  it  even  further  to  the  point 
that  the  title  to  the  seashore  was  a  prerogative 
with  which  the  King  could  not  part. 

The  soil  between  high  and  low  water  mark 
has  always  been  claimed  for  the  Crown.  Of 
late  years  (1851),  however,  an  attempt  has  been 
made,  fruitlessly  hitherto,  to  defeat  this  ancient 
prerogative  of  the  King,  and  much  legal  in- 
genuity has  been  resorted  to  In  contravention  of 
his  dominion.     Woolrych,  Waters,  p.  23. 

The  soil  may  be  In  a  subject  as  parcel  of  his 
manor,  for  all  manors  were  originally  derived 
from  the  Crown,  or  It  may  be  in  gross.  Id.  p.  25. 

The  right  of  property  In  the  shore  being  In 
the  first  Instance  In  the  Crown,  it  Is  capable  of 
transfer,  and  it  may  be  qualified  by  the  fus 
publicum  of  the  subject  when  the  two  rights 
are  Inconsistent.     Ibid. 

The  land  between  high  and  low  water  mark 
may  undoubtedly  become  private  property,  sub- 
ject to  the  public  convenience,  but  the  right 
emanated  from  the  prerogative.     Id.   *441. 

The  subject  may  have  the  soil  between  high 
and  low  water  mark  by  a  grant  from  the  Crown. 
He  may  show  his  grant  or  claim  by  prescrip- 
tion.    Id.  *440. 

The  same  principle  which  requires  that  the 
ruling  authority  of  a  country  had  the  control 
of  the  seas  In  Its  neighborhood  governs  the  Im- 
perial right  over  land  between  high  and  low 
water  mark.  This  sovereignty  on  the  part  of 
the  Crown  has  been  acquiesced  In  for  many  cen- 
turies.    Id.  p.  433. 

Not  only  Is  the  soil  of  the  coast  In  the  King 
as  one  of  the  flowers  of  his  prerogative,  not 
merely  that  he  has  had  the  Immemorial  but  al- 
most undisputed  dominion  over  the  shores,  but 
It  is  essential  and  Important  for  the  public  wel- 
fare that  he  should  be  endowed  with  such  a 
right  of  propriety.  For  in  the  absence  of  a 
grant  the  Crown  looks  upon  every  private  as- 
sumption as  a  trespass  and,  notwithstanding  a 
grant,  if  the  public  interest  is  invaded  or  the 
privileges  of  the  people  narrowed  the  grant  pro 
tanto  is  void,  and  In  the  room  of  a  rightful 
user  by  the  grantee  there  arises  a  purpresture. 
Id.  p.  449. 

Attention  Is  called  to  the  fact  that  all 
through  his  discussion  of  the  question  Wool- 
rych confuses  the  governmental  right  and  the 
property  right,  which  Is  a  frequent  fault  on  the 
part  of  persons  discussing  the  question. 

The  soil,  banks,  and  shores  as  high  as  the 
flow  aJid  reflow  belong  to  the  King.  Shepperd's 
Abr.  part   3,  p.  07. 
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paralleV  thereto,  as  the  limit  for  the  appel- 
lants, and  allows  them  now  to  go  to  another 
line  perpendicular  thereto,  and  share  that 
line  with  the  appellees,  thus  diminishing  to 
that  extent  the  share  of  the  appellees  on  the 
port  warden's  line  of  the  harbor  commission- 
ers in  front  of  them,  should  not  be  imputed 
to  the  legislature  unless  required  by  the 
plain  words  of  the  statute. 

If  the  intention  were  plainly  expressed,  it 
wduld  be  void  as  devesting  vested  rights. 

Yates  y.  Milwaukee,  10  Wall.  504,  19  L. 
ed.  986;  Norfolk  City  v.  Cooke,  27  Gratt. 
435;  Lyon  v.  Fishmonger'a  Co.  L.  R.  1  App. 
Cas.  652 ;  Delaplaine  ▼.  Chicago  de  N,  W.  R. 
Co.  42  Wis.  214,  24  Am.  Rep.  386;  Langdon 
V.  New  York,  93  N.  Y.  129. 

Conceding  that  the  parties  on  both  sides 
of  Crawford's  bay  had  full  riparian  rights, 
the  port  warden's  line  of  the  harbor  commis- 
sioners would  have  been  divided  among  them 


in  proportion  to  their  shore  line,  and  the 
lines  of  division  leading  to  the  port  war- 
den's line  would  have  diverged  from  the  side 
lines  of  the  lots,  and  none  of  the  parties 
would  have  been  entitled  to  reach  the  line  of 
navigability  by  lines  perpendicular  to  their 
shore  lines,  or  in  the  extension  of  the  side 
lines  of  their  lots. 

Adama  v.  Boston  Wharf  Co.  10  Gray,  521 ; 
Valentine  v.  Piper,  22  Pick.  96;  Com.  v. 
lioxhwy,  9  Gray,  523;  Gould,  Waters,  S§ 
164,  105. 

The  owners  of  lots  on  Crawford  street 
wharfed  out  in  perpendicular  lines  as  their 
lots  were  laid  out  by  Crawford,  and  as  these 
lots  grew  the  legislature  gave  them  another 
street  parallel  to  Crawford  street.  Water 
street,  and  from  this  street  they  continued 
to  wharf  and  build  out  on  the  same  perpen- 
dicular lines,  according  to  the  plan  of  the 
town. 


In  point  of  ownership  the  shore  is  the  King's 
as  lord  of  the  seas.  But  the  subject  may  have 
the  same  as  belonging  to  his  manor  by  prescrip- 
tion.    Callls,  Sewers,  54. 

The  King  has  the  propriety  of  the  shores. 
But  the  people  have  the  necessary  use  of  the 
same.     Ibid. 

Hall,  Sea  Shore,  2d  ed.  p.  13,  says:  Below 
this  ordinary  high-water  mark,  down  to  low-wa- 
ter mark,  throughout  the  coasts  of  England,  as 
well  of  the  sea  as  of  creeks  and  tide  rivers,  the 
shore  doth  de  jure  oommuni  belong  to  the  King. 

A  person  may  show  his  right  to  the  shore  by 
proving  that  he  and  those  under  whom  he 
claimed  have  Immemorlally,  frequently  and 
without  restriction  to  any  part  of  the  soil,  dug 
gravel,  fetched  away  seaweed  or  sand,  and  em- 
banked against  the  sea.  The  right  to  wreck  of 
the  sea  or  royal  fish  by  prescription  Is  a  strong 
presumption  for  the  shore  being  parcel  of  the 
manor.     Co.  Litt.  261a;  Butler's  note,  205. 

Magna  Charta,  9  Uen.  III.,  provided  that  no 
one  might  appropriate  to  himself  a  several 
right  in  the  banks  of  rivers  so  as  to  exclude 
others  from  the  passage  there  or  from  fishing, 
except  he  had  that  right  in  the  reign  of  Henry 
II.     Beeves,  History  of  English  Law,  267. 

The  soil  of  the  seashore  between  high  and  low 
water  mark  Is  presumed  to  belong  to  the  Crown. 
Best,  Presumptive  Evidence,  240. 

The  King  is  by  his  prerogative  the  prima 
facie  owner  of  the  shores  of  the  sea  and  navig- 
able rivers  and  arms  of  the  seas  within  his  do- 
minions. Chltty,  PrerogatlYes  of  the  Crown, 
207. 

The  jnrisdlction  of  land  left  by  the  sea  on 
the  shore  of  a  county  palatine  belongs  to  the 
lord  of  the  county.     Callls,  Sewers,  52. 

Hall  says  (Sea  Shore,  2d  ed.  p.  219-),  the 
Orown  on  behalf  of  the  public  has  an  interest  In 
the  shores  of  the  seacoast  manors  within  its 
dominions,  and  the  public  are  still  more  direct- 
ly and  continually  concerned  in  the  clearness 
and  certainty  of  this  portion  of  our  law.  It 
may  be  a  question  whether  it  ought  ever  to 
have  been  In  the  power  of  the  Crown  to  alienate 
by  grants  to  individuals  any  portions  of  the 
seashores  of  the  realm  ;  and  it  may  be  still  more 
questionable  whether  SDch  alienation  ought  ever 
to  have  been  presumed  by  a  court  of  law  when 
no  grant  whatever  could  be  produced.  It  may 
be  thought  that  prescription  or  presumption  of 
law  ought  in  no  case  to  be  allowed  to  prevail 
against  the  title  of  the  Crown  to  so  Important  a 
tmst  confided  by  the  law  to  its  charge  for  the 
good  of  the  common  law.  If  the  King  were  to 
make  the  seashores  of  the  realm  a  source  of 
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private  sale  and  profit,  he  would,  according  to 
what  is  said  before  by  the  Justices,  be  acting 
contrary  to  the  trust  for  which  the  ownership 
of  the  shore  was  vested  In  the  Crown  by  com- 
mon law.  Still  less,  therefore,  ought  private 
individuals  to  be  aided  by  presumption  of  law 
in  their  claims  upon  the  shore  when  the  Crown 
and  public  are  both  thereby  greatly  Impover- 
ished. 

One  digester,  however,  stated  the  law  as  it 
was  laid  down  by  the  courts  regardless  of  his 
theory  as  to  how  It  ought  to  be. 

Land  between  high  and  low  water  mark  be- 
longs to  the  lord  of  the  manor  next  adjoining 
as  part  of  his  manor,  and  he  can  claim  by  pre- 
scription to  have  wreck  or  flShlng  there.  2 
Lilly,  Practical  Register,  title  Rights,  D. 

Both  theories  are  opposed  to  the  Roman  law, 
for  under  it  ros  communes  are  those  In  which 
no  perscm  has  any  property,  neither  can  anyone 
be  possessed  of  them  or  deprived  thereby  of  the 
use  of  them.  For  by  their  situation  their  use 
is  common  to  all,  both  man  and  beast,  as  the 
sea,  air,  running  water,  and  the  seashore. 
Wood,  Civil  Law,  82. 

The  property  in  the  seashore  Is  In  no  one. 
Taylor,  Roman  Law,  246. 

The  case  of  Attorney  General  v.  London  and 
Serjeant  Mercioether's  speech. 

About  1847  or  1848  arose  a  cajK  of  Atty. 
Qen.  V.  London,  2  Macn.  &  G.  247,  2  Hall  &  Tw. 
1,  19  L.  J.  Ch.  N.  S.  314,  14  Jur.  205,  in  which 
land  between  high  and  low  water  mark  In  the 
river  Thames  In  possession  of  the  corporation  of 
London  was  sought  on  behalf  of  the  Crown  as 
part  of  the  prerogative.  The  corporation  denied 
the  right  of  tiie  Crown,  and  attempted  to  put  it 
to  its  proof.  The  case  went  off  on  a  question  of 
pleading,  but  at  the  argument  Mr.  Serjeant 
Merewether  went  at  length  into  the  validity  of 
the  claim  set  up  by  t2ie  Crown.  Much  of  his 
evidence  is  of  a  negative  character  and  he  cites 
few  cases  having  any  direct  bearing  on  the 
question.  His  speech  was  published,  and  is 
found,  inter  alia,  in  an  appendix  to  the  second 
edition  of  Hall  on  Sea  Shore.  For  the  purpose 
of  showing  the  condition  of  the  authorities  on 
the  question,  those  cited  by  him  together  with 
the  remarks  upon  some  of  them  by  Mr.  Jer- 
wood,  Who  wrote  a  pamphlet  m  reply  to  the 
speech,  will  be  set  out.  Both  men  show  bias, 
so  neither  can  safely  be  trusted  without  verifica- 
tion. Sufficient  comment  will  therefore  be  made 
to  show  the  value  of  the  citations. 

Mr.  Serjeant  Merewether  states  that  no  trace 
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Keith,  P.,  delivered  the  opinion  of  the 
court: 

It  was  held  by  this  court  in  Oroner  v.  Foa* 
far,  94  Va.  650,  that  "every  riparian  owner 
has  the  right  to  the  water  frontage  belonging 
by  nature  to  his  land.  This  right  includes, 
among  others,  the  right  of  access  from  the 
front  of  his  land  to  the  navigable  part  of 
the  watercourse,  and  also  the  right  to  the 
soil  under  the  water  between  his  land  and  the 
navigable  line  of  the  wateroourse,  whereon 
he  may  erect  wharves,  piers,  or  bulkheads 
for  his  own  use,  or  the  use  of  the  public,  sub- 
ject to  such  rules  and  regulations  as  the  leg- 
islature may  see  proper  to  impose  for  the 
protection  of  the  public.  ...  In  this 
state  the  enjoyment  of  th«  right  is  made 
subject  by  statute  to  the  limitation  that  its 
exercise  shall  not  result  in  the  obstruction  of 
navigation,  nor  in  other  injury  to  the  pri- 
vate rights  of  any  person.    Va.  Code,  §  998. 


Each  riparian  proprietor  is  entitled,  in 
conformity  to  such  right,  to  have  the  extent 
of  its  enjoyment  upon  the  line  of  navigabil- 
ity of  the  watercourse  determined  and 
marked,  and  his  proper  share  of  the  fiats  or 
land  under  tJie  water,  for  the  purposes  afore- 
said set  apart,  and  its  boundaries  defined. 
A  court  of  equity  has  jurisdiction,  and  is  the 
proper  tribunal,  to  make  the  apportionment, 
and  to  determine  and  establish  Uie  boundary 
lines  of  the  coterminous  owners." 

Upon  the  authority  of  this  case,  we  think 
there  was  no  error  in  overruling  the  demur- 
rer to  the  plaintiff's  bill;  and  we  are  of 
opinion  that  the  objection  taken  by  some  of 
the  appellants  to  the  decree  complained  of, 
that  it  was  made  in  the  absence  of  certain 
necessary  parties,  should  also  be  overruled. 

The  lots  which  are  the  subject-matter  of 
this  suit  form  the  shore  of  Elizabeth  river, 
at  that  portion  thereof  known  as  "Craj^- 


of  a  claim  on  behalf  of  the  King  to  the  soil  be- 
twefaD  high  and  low  water  mark  can  be  found  in 
the  Saxon  Charters,  Saxon  Laws,  Domesday 
Book,  Laws  of  William  I.  or  Henry  I.,  Glanville, 
Magna  Charta,  Bractom,  Britton,  the  statute  of 
4  Edw.  1.,  enumerating  the  rights  belonging  to 
manors,  the  Year  Books,  the  Abridgments  of  Stat- 
ham  or  Fltzhei'bert,  the  statute  of  17  Edw.  II., 
concerning  the  prerogatives  of  the  King,  Home's 
Myrronr  of  Justloee,  or  any  other  authority 
down  to  the  time  of  James  First. 

The  Shinberge  Case  (Hale,  De  Jnre  Maris, 
chap.  4)  Involved  rather  the  question  of  relic- 
tion than  that  of  title  to  the  shore,  but  is  re- 
ferred to  by  Serjeant  Merewetber  as  showing 
that  the  title  to  the  shore  was  In  the  owner  of 
the  manor.  In  that  case  the  river  Severn  had 
changed  its  course  so  as  to  encroach  upon  Shin- 
berge, but  subsequently  returned  to  its  original 
course,  and  the  question  was  as  to  title  to  the 
land  left  by  Its  return.  Lord  Hale  states 
that  it  was  decided  that  It  did  not  belong  to 
Aure.  the  town  on  the  other  side  of  the  river, 
"nelthex  was  it  at  all  claimed  by  the  King," 
but  it  was  restored  to  Shinberge  as  before. 
The  land  at  that  place  belonged  to  the  barons 
of  Barclay,  and  in  a  subsequent  case  (Hale, 
chap.  <f),  the  question  of  their  title  was  again 
raised  as  to  land  rellcted  by  the  river.  The 
land  was  claimed  by  the  King  as  part  of  his 
prerogative,  but  on  behalf  of  Lord  Barclay  It 
was.  claimed  as  part  of  the  manor  from  the 
time  of  Henry  II.  And  upon  the  proofs  being 
produced  they  were  so  overwhelmingly  In  favor 
of  the  baron's  title  that  the  King's  counsel 
moved  defendant  to  consent  to  withdraw  a 
Juror,  which,  upon  the  earnest  desire  of  the 
court  and  the  King's  counsel,  defendant  agreed 
to  do,  so  that  the  baron's  possession  remained 
undisturbed,  although  no  Judgment  was  entered 
in  the  case. 

In  the  Toppesham  Case,  cited  by  him,  it  ap- 
peared that  the  port  and  fishery  and  sea  at 
Toppesham  had  been  In  the  Earls  of  Devon  and 
their  ancestors  from  the  conquest  of  England, 
90  that  that  case  furnished  little  evidence  of  a 
general  rule. 

The  case  of  the  Abbot  of  Tichfend  Involved 
only  the  qoeetion  of  the  right  to  a  weir  in  the 
water. 

The  Tlnmouth  Case  is  set  out  supra. 

The  Hacchesham  Case,  in  8  Edw.  II.,  was  a 
conflict  between  private  individuals  as  to  the 
right  to  possession  of  land  which  had  been  over- 
flowed by  the  sea  and  reclaimed  by  the  stopping 
of  the  breech  In  the  dyke. 
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In  the  case  of  Abbot  of  St.  Benedict  Hulme, 
Trinity.  10  Edw.  II.  B.  R.  Rot.  83  Norf.  the 
abbot  impleaded  certain  persons  for  fishing 
in  his  riparia.  Pending  the  suit,  the  king's  at- 
torney came  In  and  alleged  that  such  riparia 
was  an  arm  of  the  sea  and  belonged  to  the  King, 
and  said  that  at  the  last  itinerary  It  was  pre- 
sented before  Solomon  de  Rosea  and  his  asso^ 
elate  Justices,  that  the  predecessor  of  the  abbot 
made  a  purprestui:«  upon  the  said  riparia  and 
the  attorney  general  sought  a  stay  of  proceed- 
ings that  they  should  not  take  any  Inquisition 
thereon  until  the  Justices  were  ceitifled  upon 
the  record  and  procees.  Thereupon  search  was 
granted  and  the  record  certified,  and  afterwards 
a  procedendo  was  obtained,  the  issue  Joined, 
and  found  for  the  abbot  and  Judgment  and  exe- 
cution given  in  his  favor.  Lord  Hale  says: 
"Upon  this  record  It  is  observable  that  of  com- 
mon right  the  right  of  such  arms  of  the  sea 
belongs  to  the  King."  How  that  observation  Is 
sustainable  Is  not  manifest.  The  most  that 
can  be  said  is  that  the  record  produced  did  not 
sustain  the  contention  of  the  King's  attorney. 
The  reason  does  not  appear. 

In  14  Edw.  II..  Easter  Term,  there  was  a 
case  with  respect  to  some  boats  which  had  been 
seized  on  the  Thames  as  being  on  the  shore 
damage  feasant,  and  It  was  there  stated  that 
there  was  no  right  to  land  without  leave  of  the 
lord  within  the  flow  and  reflow  of  the  tide. 
That  case  Is  evidence  of  the  right  of  the  lord 
in  that  case,  but  it  does  not  appear  whether  the 
Judgment  was  placed  upon  the  general  law  or 
upon  a  private  grant  to  plaintiff. 

In  Sir  Henry  Nevil's  Case,  Year  Book,  5  Edw. 
III.,  folio  11,  Sir  Henry  prescribed  for  wreck 
belonging  to  his  manor,  but  It  is  only  by  Infer- 
ence that  the  claim  can  be  made  that  the  manor 
Included  the  seashore.     See  supra. 

Id  the  case  of  Abbot  of  St.  Austin,  5  Edw. 
III.,  a  portion  of  a  creek  was  found  to  belong 
to  the  abbot,  and  not  to  the  King. 

The  cases  of  Abbot  of  Peterborough.  23  Edw. 
III.,  and  Abbot  of  Ramsey,  43  Edw.  III.,  appear 
to  have  been  cases  Involving  accretion  and 
marshes.  « 

In  Year  Book,  34  Edw.  III.  pi.  II.,  a  quantity 
of  land  and  weirs  were  recovered  as  parcel  of 
the  manor  of  Burnham. 

In  Dlggs  V.  Hammond,  17  Ells.,  Serjeant 
Merewether  says  that  it  was  held  that  land  be- 
tween the  ^ow  and  reflow  of  the  sea  belonged 
to  the  lord  of  the  manor,  basing  his  statement 
on  the  authority  of  Sir  Edward  Coke.  See» 
however,  supra. 
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ford's  bay;"  the  lots  owned  by  the  appel- 
lants being  on  the  north  side  of  the  city  of 
Portsmouth,  and  forming  the  south  shore  of 
the  bay,  while  those  of  the  appellees  form 
its  west  shore.  Tuese  two  shore  lines  run 
nearly  at  right  angles  to  each  other,  so  that 
the  shore  lines  of  the  bay  may  be  said  to 
form  a  right  angle,  the  hypothenuse  of 
which  is  formed  by  the  port  warden's  line 
running  from  the  northeastern  corner  of  the 
city  of  Portsmouth  to  the  end  of  the  point 
on  the  United  States  naval  hospital  grounds, 
and  with  the  dividing  line  between  the  city 
of  Portsmouth  and  the  county  running  diag- 
onally through  it,  as  shown  on  ma<p  filed 
with  the  record.  The  controversy  here  is  as 
to  the  extent  of  the  riparian  rights  which  at- 
tached to  the  lots  conveyed  to  appellants  or 
those  under  whom  they  daim.  All  the  prop- 
erty affected  was  embraced  in  the  grant  from 
the    commonwealth    to  William    Crawford, 


dated  October  31,  1716.  In  1752  the  town  of 
Portsmouth,  which  had  been  laid  out  from  a 
portion  of  this  grants  was  established,  the 
north  boundary  of  said  town  being  the  south 
shore  of  Crawford's  bay.  After  laying  out 
the  town,  Crawford  sold  lots  on  the  north  end 
thereof  to  sundry  parties,  privies  in  estate  of 
the  appellants,  who  are  the  present  owners  of 
these  lots;  while  the  lots  on  the  west  shore 
of  this  bay  are  the  property  of  the  appellees, 
owned  by  Cravrford  at  his  death,  and  whicli 
passed  at  his  death  to  his  devisees,  who  are 
the  privies  in  estate  of  the  present  owners, 
the  appellees.  ■ 

Appellees  claim  that,  by  virtue  of  their 
ownership  of  the  land  on  the  west  shore,  they 
have  the  right  to  all  of  the  flats  or  bottom 
of  this  bay  to  the  port  warden's  line,  and  to 
fill  in  the  same,  and  build  their  structures 
thereon,  to  said  port  warden's  line,  to  the  ex- 
clusion of  the  owners  on  the  south  shore  of 


In  8  Edw.  lY.,  folio  18,  certain  fishermen 
proceeded  against  as  trespassers  for  digging 
holes  on  the  shore  to  put  stakes  in  for  drying 
nets  pleaded  a  custom  to  do  so,  which  was  held 
bad.  Chief  Justice  Choke  saying  there  could  be 
no  custom  to  dig  my  land. 

In  Year  Book,  8  Edw.  IV.,  persons  who  were 
digging  on  the  seacoast  to  erect  defenses  against 
the  King's  enemies  were  adjudged  trespassers 
upon  the  land  of  the  lord  of  the  manor. 

In  Sir  John  Constable's  Case,  Anderson,  86, 
and  Sir  Henry  Constable's  Case,  5  Coke,  106a, 
it  appeared  that  a  royal  grant  had  conveyed  the 
manojr  of  Holdemees  with  wreck  of  the  sea 
infra  manerium,  and  it  was  decided  that  the 
grantees  were  entitled  to  wreck  cast  upon  the 
shore,  it  being  stated  by  the  justices  that  the 
shore  between  high  and  low  water  mark  may 
be  parcel  of  a  manor  belonging  to  the  subject. 
Serjeant  Merewether  contends  that  this  case 
shows  that  the  shore  is  within  the  manor, 
while  Jerwood  (Seashore,  p.  59)  states  that  the 
word  infra  means  below,  so  that  the  grant  was 
of  wreck  below  the  manor,  the  soil  upon  which 
It  was  thrown  remaining  in  the  King. 

The  Banne  Case,  Davles  Rep.  149,  involves 
simply  the  right  of  a  fishery,  and  not  the  right 
of  a  shore. 

In  Atty.  Gen.  v.  Parmeter,  10  Price,  878,  In 
which  a  grant  from  Chas.  I.  of  a  stretch  of  sea 
coast  was  Involved,  the  grant  was  held  void,  and 
Serjeant  Merewether  states  that  It  was  not 
strange  since  at  the  time  of  the  grant  there 
were  parties  entitled  to  and  in  actual  possession 
of  that  coast  and  the  shore  adjoining  it.  The 
decision  seems,  however,  to  have  been  placed 
upon  the  ground  that  the  grant  would  Interfere 
with  public  rights,  and  was  therefore  void. 

And  Jerwood  says  in  that  case,  it  Is  said  It 
Is  perfectly  clear  that  all  the  soil  under  the 
salt  water  between  high-water  mark  and  low- 
water  mark  is  the  property  of  the  Crown.  Such 
property  has  certainly  been  as  It  may  be  com- 
municated In  a  great  many  Instances  to  the  sub- 
ject ;  but  that  Is  always  subservient  to  the  nub- 
ile right  of  the  King's  subjects  generally.  It  Is 
compared  by  Lord  Hale,  with  his  usual  simplic- 
ity, to  the  case  of  a  highway.  The  private 
right  of  the  Crown  may  be  disposed  of,  but  the 
public  rlffht  of  the  subject  cannot,  even  If  it  be 
within  this  grant. 

In  reference  to  Phllpot's  Case,  8  Car.  I.  (see 
supra,  citation  by  Lord  Hale,  and  infra.  Modern 
Engliah  cases ),  Serjeant  Merewether  says  that 
It  was  not  reported,  and  he  believed  It  had  never 
been  acted  upon.  And  that  If  the  circumstances 
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connected  with  It  are  looked  Into,  "I  am  sure  It 
will  not  at  this  day  be  acted  upon.  .  .  . 
At  that  time,  Lt  is  well  known  as  matter  of 
history,  the  coffers  of  the  Crown  were  not  full ; 
and  It  was  desirable  that  proceedings  of  this 
kind  should  take  place  for  the  Improvement  of 
the  King's  revenue,  and  accordingly  It  will  be 
found,  when  that  case  Is  looked  Into,  that  the 
Lord  High  Treasurer  and  the  (Chancellor  of  the 
Exchequer  sat  with  the  learned  judges  upon  the 
bench  and  were  present  at  the  decision  of  that 
case.  I  think  I  may  say  with  confidence  that 
case  will  not  be  xelled  upon."  And  he  says 
that  In  Whitaker  v.  Wise,  2  Keble,  759,  the  re- 
porter at  the  end  of  the  report  states,  "that 
case  was  decided  against  Sir  Henry  Constables." 

He  cites  the  case  of  Johnson  v.  Barret,  Aleyn, 
10  (see  supra),  and  then  says,  in  Bulstrode  v. 
Hall,  Sid.  148,  the  reporter  states  that  "In  this 
case  It  was  oftentimes  afllrmed  and  not  denied 
that  the  soil  of  all  rivers  so  far  as  the  flux  and 
reflux  of  the  sea  Is  In  the  King  and  not  In  the 
lords  of  the  manors,  except  by  prescription,'* 
as  though  that  doctrine  was  a  new  notoMlia  to 
be  put  down  in  the  note  book. 

In  the  Trematon  Case,  16  Chas.  II.,  and  Gar- 
row  V.  St.  Aubyn,  Wlghtw.  167,  It  was  held  that 
the  shore  of  the  sea  adjoining  the  manor  of 
Trematon  belonged  to  the  Duke  of  Cornwall 
as  parcel  of  his  manor.  But  Jerwood  says 
(Seashore,  p.  62)  that  the  Dukes  of  Cornwall 
had  always  enjoyed  royal  jurisdiction  and  the 
Crown  rights,  and  that  the  fact  that  the  sea- 
shore was  parcel  of  their  manor  would  not  tend 
to  prove  that  such  was  the  fact  generally. 

In  Brooke  v.  Sperlng,  the  right  of  the  lord 
of  the  manor  to  the  shores  of  the  Sheppy  Island 
was  upheld. 

In  Lord  Grosvenor's  Case,  the  right  to  the 
soil  under  the  river  Thames  was  referred  to  as 
being  In  the  city  of  London. 

Blundell  v.  Catterall,  5  Bam.  ft  Aid.  268,  re- 
ferred to  the  rights  of  bathing  on  the  seashore. 
Chad  V.  Tllsed  Involved  the  rl^ht  to  the  shore 
on  Brownsea  Island,  In  which  the  plaintiff's 
right  was  made  out  under  a  charter  without 
any  grant  by  express  words  from  the  Crown. 

In  Gray  v.  Bond,  2  Brod.  ft  B.  667,  5  J.  B. 
Moore,  527,  the  right  to  the  shore  was  held  to 
be  In  the  lord  of  the  manor. 

In  Dickens  v.  Shaw  It  was  observed  that  the 
right  of  the  Crown  was  for  the  protection  of 
the  public. 

In  Scratton  v.  Brown,  4  Bam.  ft  C.  485,  6 
Dowl.  ft  R.  536,  the  lord  of  the  manor  estab- 
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the  bay ;  which  assumption  is  based  upon  the 
boundaries  given  in  the  several  deeds  from 
William  Crawford  to  his  immediate  gran- 
tees, it  beinff  claimed  that  these  boundaries 
were  to  "high-water  mark,"  and  therefore  the 
lots  so  bounded  had  no  riparian  rights,  while 
the  lots  of  the  appellees  were  bounded  by  the 
river,  and  hence  riparian  rights  were  includ- 
ed therein.  The  hustings  court  sustained  the 
position  of  appellees,  and  denied  riparian 
rights  to  the  appellants.  In  this  there  was 
error. 

The  several  deeds  under  which  appellants 
claim  convey  to  them  to  "high-water  mark," 
and  in  the  deed  to  Page  and  the  Waverly  Wa- 
ter Front  Sl  J  mprovement  Company  the  lines 
called  for  are  to  "high-water  mark";  "then 
east,  on  the  river  side,  to  Daniel  Hale's  lot; 
.  .  .  with  waters,  watercourses,"  etc. 
The  deed  to  the  lot  to  Mary  A.  Peters  uses 


substantially  the  same  language;  so,  also, 
the  deed  to  the  lot  on  Court  street,  now  held 
by  the  Waverly  Water  Front  &  Improvement 
dompany;  while  the  conveyance  to  James 
Whitehurst  of  tlie  lot  owned  by  Eastwood  is 
not  materially  variant  from  those  quoted. 
These  deeds  were  made  prior  to  1760. 

"As  early  as  1679  it  was  ordered  and  de- 
clared by  the  legislative  assembly  of  Virginia 
that  *everj'  man's  rights  by  virtue  of  his  pat- 
ent, extends  into  the  rivers  or  creeks  so  far 
as  low-water  mark;'  .  .  .  and  the  pres- 
ent statute  declares  that»  subject  to  cer- 
tain designated  provisions,  'the  limits  or 
bounds  of  the  several  tracts  of  land  lying  on 
the  said  bays,  rivers,  creeks,  and  shores,  and 
the  rights  and  privileges  of  the  owners  of 
such  lands,  shall  extend  to  low-water  mark, 
but  no  further,  unless  where  a  creek  or  river, 
or  some  part  thereof,  is  comprised  within 


Itshed  his  right  to  the  shore  on  the  coast  of 
Essex. 

He  then  cites  Benest  v.  Pipon  where  Lord 
Wynford  stated  that  whatever  never  has  had 
an  individual  owner  belongs  to  the  sovereign  in 
whose  Kingdom  it  is;  whatever  any  sovereign 
has  allowed  any  individual  to  possess  or  im- 
prove he  cannot  take  away,  l)ecan8e  he  would  be 
taking  from  the  occupant  the  value  of  the  labor 
expended  on  it. 

In  the  Duke  of  Beaufort's  Case,  it  was  found 
that  the  seashore  passed  under  a  grant  of  ter- 
ra de  Gower ,  accompanied  by  act  of  ownership. 

Serjeant  Merewether  concludes  that  with  the 
exception  of  the  case  of  the  river  Mersey  and 
the  few  cases,  comparatively  speaking,  in  the 
river  Humbar  where  parties,  tired  of  proceed- 
ings with  the  Crown,  which  never  pays  costs, 
consented  to  take  leases  at  small  rents  under 
the  Crown,  there  Is  no  proof  whatever  of  this 
prerogative  right  ever  having  been  put  in  force, 
and  "I  believe  I  am  fully  within  compass  when 
I  say  that  these  cases  are  all  within  the  last 
twenty  years." 

That  Serjeant  Merewether  and  Mr.  Jerwood 
were  able  to  adduce  so  little  authority  upon  the 
question  can  be  accounted  for  only  by  the  fact 
that  \mtil  comparatively  modern  times  the  sea 
shore  had  not  enough  of  value  to  warrant  legal 
contests  over  the  ownership  of  it. 

Modem  Bngli^h  owes. 

After  the  doctrine  of  a  prerogative  right  to 
the  seasho>re  residing  In  the  Crown  had  been 
broached  and  the  further  doctrine  had  been  es- 
tablished that  prerogative  rights  were  held  for 
the  benefit  of  the  people,  Lord  Hale*8  doctrine 
found  expression  in  many  judicial  opinions, 
some  of  which  practically  establish  the  law  so 
far  as  the  presumption  of  title  is  concerned. 

In  Pearce  v.  Banting  [1806]  2  Q.  B.  860,  65 
L.  J.  M.  C.  N.  S.  131,  75  L.  T.  N.  S.  184,  Cave, 
J.,  in  construing  the  Thames  conservancy  act, 
stated  that  her  Majesty  is  prima  facie  entitled 
to  bed  and  shores  of  navigable  rivers,  and  to  the 
foreshore  of  the  open  sea. 

The  land  between  high  and  low  water  mark 
is  prima  facie  in  the  Crown.  It  may,  however, 
be  in  the  subject,  and  different  rights  in  that 
description  of  property  may  be  vested  in  a  sub- 
ject according  to  the  terms  of  the  grant.  The 
Queen  may  have  granted  to  the  subject  the  soil 
Itself  or  the  general  privilege  of  fishing,  or  of 
laying,  keeping,  or  taking  oysters  on  the  spot. 
Scratton  v.  Brown,  4  Barn.  &  C.  485,  6  Dowl.  & 
R.  536. 

The  soil  between  high  and  low  water  mark  is 
prima  facie  in  the  Crown,  though  it  may  be  in 
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the  subject.  Queen  v.  Musson,  8  El.  &  Bl. 
000. 

In  Rex  V.  Grosvenor,  2  Starkie,  511,  it  seems 
to  have  been  admitted  that  the  soil  between  high 
and  low  water  mark  on  the  river  Thames  was 
In  the  city  of  London. 

In  Atty.  Gen.  v.  Philpot,  set  out  in  note  in 
4  Kay  &  J.  205,  it  was  held  that  the  soil  of 
the  river  Thames  between  high  and  low  water 
mark  was  parcel  of  the  port  of  London  and  in- 
heritance of  the  Crown,  and  that  buildings  be- 
tween high  and  low  water  mark  should  be 
abated  or  rented  at  his  Majesty's  good  pleasure 
for  the  increase  of  revenues  of  the  Crown. 

In  Dickens  v.  Shaw,  Hall  on  Sea  Shore  XLV.^ 
Appx.,  which  was  an  action  of  trespass  by  the 
lord  of  the  manor  against  persons  who  were 
digging  and  taking  away  send  from  the  sea- 
shore, a  verdict  was  found  in  favor  of  defend- 
ants, and  upon  motion  for  new  trial  it  was  said 
that  prima  facie  the  right  to  the  soil  between 
high  and  low  water  mark  was  in  the  Crown. 
The  right  of  the  Crown  is  not  in  general  for 
any  beneficial  interest  to  the  Crown  Itself,  but 
for  securing  to  the  public  certain  privileges  In 
the  spot  between  high  and  low  water  mark.  And 
that  although  the  Crown  may  grant  the  soil  be- 
tween high  and  low  water  mark  to  the  lord  of 
the   manor,  the  lord  must  make  out  a  strong  esse. 

In  LeStrange  v.  Rowe,  4  Foet.  ft  F.  1048,  the 
judge  said,  the  soil  between  high  and  low  water 
mark  is  presumed  to  be  in  the  Crown  unless  the 
Crown  at  some  time  or  other  has  parted  with 
it.  In  a  great  number  of  cases  the  Crown  has 
parted  with  it  There  are  some  manors  that 
remain  in  the  Crown.  But  I  take  it  that  In 
the  great  majority  of  cases  the  right  to  the  fore- 
,  shore  between  high  and  low  water  mark  Is  In 
the  lord  of  the  manor. 

In  Vynor  v.  Mersey  Docks  ft  H.  Board.  14  C 
B.  N.  S.  753,  Byles,  J.,  says  that  a  recital  in 
an  act  referring  to  construction  of  tidal  basins 
in  Chester  county,  **whercas  her  majesty  in 
right  of  her  Crown  is,  or  claims  to  be,  entitled 
to  the  fundus  or  soil  between  high  and  low 
water  mark  of  the  pool  called  Wallasey  pool," 
is  to  be  construed  to  mean  that  her  Majesty  Is 
entitled  to  the  soil  between  high  and  low  water 
mark  only  at  the  place  specified,  and  that  it 
had  nothing  to  do  with  land  higher  up  the 
same  stream. 

In  Atty.  Gen.  v.  London,  8  Beav.  270,  14  L. 
J.  Ch.  N.  S.  303,  9  Jur.  626,  the  tnformatlon 
stated  that  the  Crown  was  seised  of  the  shore 
between  high  and  low  water  mark  at  ordinary 
tides  in  waters  where  the  sea  ebbed  and  flowed, 
but  the  case  went  off  on  a  question  of  pleading. 
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the  limits  of  a  lawful  survey.'  Va.  Code,  § 
1339.  See  also  1  Rev.  Code  1819,  p.  341, 
cbap.  87."     Oroner  v.  Foster,  94  Va.  G57. 

"Thus,  the  limits  or  boundaries  of  the  sev- 
eral parcels  of  land  under  consideration,"  as 
was  said  in  the  case  just  cited,  "were  ex- 
tended, by  operation  of  law,  down  to  the  or- 
dinary low- water  mark,  and  the  right  to 
the  soil  between  ordinary  high  and  low  water 
mark  annexed,  'as  incident  or  appurtenant 
to  the  adjacent  land.'"  French  v.  Bank- 
head,  11  Gratt  160. 

French  v.  Bankhead  is  a  very  strong  case. 
It  was  decided  in  1854  by  a  unanimous 
court,  and  has  never  been  questioned  to  this 
day.  The  state  of  Virginia  agreed  to  cede  to 
the  United  States  its  soil  and  jurisdiction  to 
the  extent  of  250  acres  at  Old  Point  Com- 
fort, for  the  purpose  of  fortification  and 
other  objects  of  national  defense,  and  author- 
ized  the  governor  to  convey  the  land  by 


deed  to  the  United  States.  The  land  is  a 
peninsula  bounded  by  Chesapeake  bay, 
Hampton  Roads,  and  Mill  creek.  A  survey 
of  the  land  was  ordered  by  the  governor,  and 
the  surveyor  was  directed  to  lay  off  250 
acres,  as  "the  United  States  shall  elect  to 
take  it."  The  surveyor  returned  a  plat  and 
report  in  which  he  says  that  the  United 
States  elected  to  take  by  high-water  mark, 
and  he  gives  the  courses  and  distances,  com- 
mencing at  a  x)oint  at  high-water  mark,  and 
running  nearly  coincident  with  high-water 
mark,  except  where  it  runa  from  Mill  creek 
to  the  bay,  and  in  that  course  it  stops  on  the 
bay  at  high- water  mark.  Upon  this  state  of 
facts  it  was  held  that  under  the  act  ( 1  Rev. 
Code  1819,  p.  341,  chap.  87),  which  is  a  vir- 
tual re-enactment  of  the  colonial  statute  of 
1679,  "the  conveyance  by  the  high- water 
mark  boundary  passed  to  the  United  States 
soil  and  jurisdiction  to  the  low- water  mark." 


In  Re  Chabot.  17  L.  J.  Q.  B.  N.  S.  336,  12  Jur. 
1023.  which  was  a  proceeding  to  prohibit  the 
coDimlssionerB  of  woods  and  forests  from  enter- 
ing an  assessment  for  property  required  by 
them,  land  which  was  situated  between 
high  and  low  water  mark  was  claimed  for  the 
Crown.  But  the  question  whether  It  belonged 
to  the  Crown  or  not  was  not  decided  in  the  case. 

The  burden  placed  upon  the  landowner  by  the 
presumption  of  title  in  the  Crown  is  illustrated 
by  the  case  of  Atty.  Gen.  v.  Chamberlaine,  4 
Kay  &  J.  292,  which  was  an  information  on  the 
part  of  the  Crown  for  land  between  high  and 
low  water  mark  in  Tranmere  pool.  The  de- 
fendant denied  the  right  of  the  Crown,  and  the 
Crown  proposed  issues  to  try  whether  or  not 
the  Queen  was  seised  in  right  of  her  Crown  of 
that  part  ot  the  shore  lying  between  high  and 
low  water  mark.  Defendant  objected  to  this 
Issue  on  the  ground  that  It  should  first  be  de- 
termined what  the  Crown  claimed  to  be  land 
lying  between  high  and  low  water  mark.  The 
vice  chancellor,  however,  decided  that  when  the 
right  of  the  Crown  was  denied,  the  defendant 
had  the  burden  of  establishing  his  right  to  the 
shore,  and  that  he  might  by  evidence  offered 
to  prove  his  right  admit  that  the  space  where 
the  act  was  done  was  part  of  the  foreshore,  so 
that  in  case  the  verdict  went  against  him  his 
own  evidence  would  prove  the  Crown*s  title. 
Whereas,  if  the  title  of  the  Crown  to  the  present 
foreshore  was  admitted  the  burden  might  be 
cast  upon  the  Crown  to  prove  the  extent  of  such 
foreshore. 

Title  may  he  in  Individual. 

Although  the  Judges  usually  state  that  prima 
facie  the  title  is  in  the  King,  yet  it  is  agreed 
that  it  may  be  In  the  individual,  and  the  in- 
dlvlduai  has  usually  prevailed  in  the  suits. 

The  seashore,  subject  to  the  public  easements 
of  navigation  and  fishery,  may  be  granted  by 
the  Crown.  Parker  v.  Elliott,  1  tJ.  C.  C.  P.  470. 

The  fact  that  the  shore  Is  subject  to  grant 
makes  it  also  subject  to  be  acquired  by  prescrip- 
tion. Hale,  De  Portibus  Maris,  chap.  4 ;  But- 
ler's note,  205  ;Co.  Lltt.  261a ;  Call  is.  Sewers,  49. 

In  Queen  v.  Clinton,  Ir.  Rep.  4  C.  L.  6,  It 
was  foimd  that  the  right  to  the  shore  was  In 
the  adjoining  proprietor  by  prescription. 

The  sea  is  the  property  of  the  King,  and  so 
Is  the  land  beneath  It,  except  such  part  of  that 
land  as  is  capable  of  being  usefully  occupied 
without  prejudice  to  navigation,  and  of  which  a 
subject  has  either  had  a  grant  from  the  King 
or  has  exclusively  used  for  so  long  a  time  as  to 
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confer  on  him  a  title  by  prescription.  Benest 
V.  Pipon,  1  Knapp,  P.  C.  C.  68.  Whatever  the 
sovereign  has  allowed  an  individual  to  possess 
or  Improve  he  cannot  take  from  that  individual 
because  by  thus  doing  he  would  take  from  the  oc- 
cupant the  value  of  the  labor  which  he  had  boen 
permitted  to  expend  on  the  property  and  which 
must  far  exceed  the  original  value  of  the  noil. 

Title  to  land  between  high  and  low  water 
mark  may  be  acquired  by  adverse  possession. 
Church  V.  Meeker,  84  Conn.  421. 

Forty  years*  possession  of  land  between  high 
and  low  water  mark  will  give  the  possessor 
title  thereto.     Peck  v.  Lockwood,  6  Day,  28. 

Private  claimant  must  show  his  title. 

« 

The  effect  of  the  rule  which  places  the  title 
prima  facie  in  the  King  is  to  cast  upon  the  pri- 
vate claimant  the  burden  of  showing  his  title. 

The  burden  of  showing  a  title  adverse  to  the 
King  of  a  part  of  the  seashore  is  upon  the  one 
alleging  it.    Atty.  Qen.  v.  Richards,  2  Anstr.  603. 

In  that  case,  the  Information  stated  that  the 
sea  coasts  as  far  as  the  sea  flows  and  reflows 
between  the  high  and  low  water  marks  belong 
to  the  King,  and  ought  to  be  preserved  for  the 
use  of  the  King's  subjects ;  and  it  charged  that 
defendant  had  erected  an  embankment  there 
which  prevented  vessels  from  coming  up  to  Gas- 
port.  Defendant  set  up  title  under  letters  pat- 
ent from  the  Crown  and  by  prescription.  The 
court  said  it  is  clear  that  the  right  to  the  soil 
between  high  and  low  water  mark  is  prima  facie 
in  the  Crown.  The  onu8  of  proving  an  adverse 
title  is  thrown  upon  the  defendants.  And  It 
was  held  that  not  only  had  defendants  failed 
to  make  out  their  title,  but,  having  permitted 
the  land  to  He  open  to  the  public  for  one  hun- 
dred and  fifty  years,  the  complainants  were  pre- 
cluded from  claiming  any  adverse  title  in  them- 
selves. 

The  burden  is  upon  one  who  sets  up  a  pre- 
scriptive right  to  the  shore  of  proving  his  title. 
Queen  v.  Dublin  County  Justices,  Ir.  Rep.  5  C. 
L.  548. 

In  a  controversy  between  the  Crown  and  a 
riparian  owner  as  to  the  title  to  the  foreshore. 
If  the  owner  cannot  produce  an  actual  grant  be 
must  give  evidence  of  such  acts  of  oiivmership 
as  would  b3  sufficient  to  lead  a  Jury  to  presume 
that  there  was  once  a  grant  of  the  foreshore. 
Atty.  Gen.  v.  Chamberlaine,  4  Kay  &  J.  292. 

What  is  evidence  of  title. 

'      By  the  laws  of  North  Wales  whosoever  own- 
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As  we  have  seen,  the  act  of  1679  was  Id 
fcroe  when  the  deeds  in  question  in  this  oaso 
were  executed,  and  upon  the  authority  of 
French  v.  Bankheadf  11  Gratt.  160,  they 
Tested  in  the  grantees  the  right  to  the  soil 
between  ordinary  high  and  low  water  mark, 
as  incident  or  appurtenant  to  the  adjacent 
land.  We  do  not,  of  course,  mean  to  say 
that  the  operation  of  the  grant  may  not  be 
so  limited  to  high- water  mark  as  to  exclude 
riparian  rights  as  incident  to  it;  but  in  or- 
der to  control  the  operation  of  the  statute  of 
1679,  substantially  in  force  to  this  day,  as 
construed  by  this  court  in  French  v.  Bank- 
head,  11  Gratt.  160,  the  intention  so  to  do 
must  be  clear  and  manifest  upon  the  face  of 
the  deed.  The  presumption  is  that  the  right 
attached  as  incident  to  the  grant  to  high-wa- 
ter mark ;  therefore  we  hold  that,  as  to  those 
lots  with  respect  to  which  the  decree  of  the 


hustings  court  is  silent,  it  is  to  be  presumed^ 
in  "the  absence  of  evidence  to  the  contrary, 
that  the  original  deeds  conveyed  to  high- 
water  mark,  and  consequently  they  will  be 
placed  upon  the  same  footing  with  other  lots 
upon  the  north  side  of  the  city  of  PortsmouUi 
and  the  south  shore  of  Crawford's  bay. 

The  apportionment  of  riparian  rights 
should  be  made  in  accordance  with  the  princi- 
ples established  in  the  case  of  Oroner  y.  Fos- 
ter, 94  Va.  657,  of  which  this  is  the  converse. 
In  that  case  tlie  port  warden's  line  was 
longer  than  the  shore  line,  while  in  this  the 
two  shore  lines  are  longer  than  the  port 
warden's  line,  but  the  principle  established 
in  that  case  applies  with  equs^  force  in  this. 

We  are  of  opinion  that  the  decree  of  the 
court  below  should  be  reversed,  with  direc- 
tions to  proceed  in  conformity  with  the  views 
herein  expressed. 


eth  land  on  tlie  side  of  the  shore  owneth  the 
breadth  of  his  land  on  the  shore.  Atty.  Gen. 
V.  .lones,  33  L.  J.  Exch.  N.  S.  249,  2  Hnrlst. 
ft  C.  847,  0  L.  T.  N.  S.  G56. 

In  Macalister  t.  Campbell,  15  Shaw  &  D. 
493,  Lord  Gillies  says  It  would  be  a  very  serious 
matter  Indeed  If  this  court  would  hold  that  the 
shore  was  reserved,  out  of  the  grant  wherever 
It  was  not  expressly  Inserted  in  It.  I  see  no 
warrant  for  so  construing  a  grant  of  lands  on 
the  sea  coast.  I  hold,  therefore,  that  the  con- 
veyance of  an  estate  which  Is  notoriously 
bounded  by  the  sea  conveys  the  shore  as  effec- 
tively as  If  the  words  **bounded  by  the  sea" 
were  In  the  charter.  In  that  case,  however,  there 
was  evidence  of  user  which  was  held  sufficient 
to  show  the  title  In  the  claimant. 

In  that  case  It  Is  said  that  it  has  been  found 
that  a  grant  of  land  which  was  described  as 
bounded  by  the  sea  was  good  against  a  subse- 
gucnt  special  Crown  grant  of  the  seashore. 

The  charter  of  11  Edward  III.,  as  Interpreted 
by  statute  21  &  22  Vict.  chap.  109,  conveyed  to 
the  Duke  of  Cornwall  all  the  rights  of  the 
Crown  In  the  foreshore  of  the  county  of  Corn- 
wall. Penryn  v.  Holm,  L.  R.  2  Exch.  Dlv.  332, 
46  L.  J.  Exch.  N.  S.  506,  37  L.  T.  N.  S.  133,  25 
Week.  Rep.  498. 

Claims  to  exclusive  rights  In  land  between 
high  and  low  water  mark  may  rest  on  grant  or 
on  usage  which  presupposes  a  grant  And  when 
a  grant  of  remote  antiquity  contains  general 
words  the  best  exposition  of  such  a  grant  is 
long  usage  under  it.  Chad  v.  Tilsed,  2  Brod.  & 
B.  403,  5  J.  B.  Moore,  185. 

The  title  will  be  shown  to  be  in  the  owner  of 
the  adjoining  land  where  he  was  granted  the 
manor  abutting  on  the  shore  together  with  the 
right  of  wreck  and  fishery,  and  he  and  his  ten- 
ant had  for  many  years  exercised  the  right 
of  taking  sand,  stones,  and  seaweed,  and  al- 
lowed other  persons  to  come  there  only  by  per- 
mission.    Calmady  v.  Rowe,  6  C.  B.  879. 

The  shore  between  high  and  low  water  mark 
may  be  parcel  of  an  adjoining  manor,  and  where 
by  an  ancient  grant  the  limits  of  the  manor  are 
not  deQned,  modern  usage  Is  admissible  in  evi- 
dence to  show  that  the  seashore  is  a  parcel  of 
it.     Beaufort  v.  Swansea,  3  Exch.  413. 

In  Beaufort's  Case,  Baron  Parke  said :  By 
grant  of  the  manor  everything  would  pass  which 
was  parcel  of  the  manor;  the  only  question  is 
whether  It  would  be  uncertain  how  much  con- 
stituted the  terra  de  Gower  in  the  reign  of  King 
John.  Modem  usage  may  be  made  use  of  to 
show  what  was  comprised  within  the  limits  of 
the  manor,  that  is,  what  was  the  boundary  of 
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the  manor  both  upon  the  land  side  and  the  sea 
side. 

A  grant  of  a  manor  which  is  located  on  the 
seashore  together  with  anchorage,  groundage, 
and  wreck  of  the  sea  raises  a  strong  presump- 
tion of  law  that  the  shore  was  Intended  to  pass. 
LeStrange  v.  Rowe,  4  Fost.  &  F.  1048. 

In  Lopez  v.  Andrew,  8  Mann.  &  R.  329,  note, 
which  was  a  trespass  for  sinking  a  shaft  be- 
tween high  and  low  water  mark,  the  court  told 
the  Jury  that  the  land  prima  facie  belonged  to 
the  Crown,  but  that  evidence  ot  enjoyment  by 
the  owner  of  the  adjoining  manor  would  Just- 
ify the  presumption  of  a  grant  from  the  Crown. 

A  grant  of  property  on  the  seashore  together 
with  wreck  oif  the  sea,  flotsam.  Jetsam,  and  all 
the  appurtenances  belonging  to  It,  coupled  with 
proof  of  enjoyment  of  the  foreshore  for  seventy 
years  by  letting  to  tenants  to  take  seaweed,  etc.. 
Is  suflldent  to  support  a  finding  that  the  shore 
passed  under  the  grant.  Healy  v.  Thorne,  Ir. 
Rep.  4  C.  Ij.  405. 

Land  between  high  and  low  water  mark  Is 
within  the  meaning  of  the  word  "waste'*  so  as 
to  pass  by  a  patent  granting  waste  inter  alia. 
Atty.  Gen.  v.  Uanmer,  27  L.  J.  Ch.  N.  S.  837. 

A  grant  of  land  bounded  on  the  seashore,  to- 
gether with  the  wastes,  waters,  fisheries,  wreck 
of  the  sea  and  hereditaments  whatsoever,  ac- 
companied by  evidence  of  exclusive  ownership, 
will  show  a  title  to  the  shore.  Hamilton  v. 
Atty.  G«n.  Ir.  L.  R.  5  Eg.  555,  Affirming  Ir.  L. 
R.  9  Eg.  271. 

Although  in  the  case  of  Dickens  v.  Shaw, 
Hall,  Appx.  Justice  Holroyd  says  that  if  the 
Crown  grant  the  right  of  wreck  alone,  by  that 
grant  the  party  would  have  a  right  to  come  and 
take  the  wreck  as  incidental  to  the  grant. 

General  words  of  a  patent  may  be  explained 
by  user  and  enjoyment.  Daly  v.  Murray,  Ir. 
L.  R.  17  Bq.  185. 

The  title  to  the  shore  may  be  shown  by  the 
fact  that  the  tenants  of  the  manor  have  for 
a  great  length  of  time  enjoyed  rights  of  common 
in  the  lands.     Ev  parte  Gwydlr,  4  Madd.  321. 

In  Lord  Advocate  v.  Blantyre,  L.  R.  4  App. 
Cas.  770,  It  was  held  that  where  the  title  alone 
did  not  include  the  foreshore,  every  act  shown 
to  have  been  done  on  the  part  of  the  claimants 
which  was  not  lawful,  unless  they  were  owners 
of  the  foreshore,  is  evidence  that  they  were  In 
possession  as  owners  of  the  spot  where  the  act 
was  done,  and  if  such  acts  extended  for  forty 
years  their  title  was  complete. 

A  grant  of  land  on  the  seashore,  and  also  all 
and  singular  lands,  tenements,  etc.,  to  the  afore- 
said premises,  etc.,  belonging,  etc.,  or  with  the 
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said  premises  or  any  part  or  parcel  thereof 
used,  occupied,  or  enjoyed,  followed  by  claim  to 
the  seashore  and  coziTlctlon  of  trespassers,  will 
pass  the  title  to  the  grantee.  Brew  y.  Haren, 
Ir.  Rep.  11  C.  L.  198,  Affirming  Ir.  Bep.  9  C.  L. 
29. 

The  limiting  of  the  grant  by  the  shore  will 
not  exclude  the  shore  if  the  grantee  exercises 
dominion  over  it.  Be  Belfast  Dock  Act,  Ir.  Bep. 
1  £q.  128. 

Proof  of  acts  of  ownership  for  sixty  years 
will  establish  title  to  the  foreshore,  although  no 
evidence  of  a  direct  grant  Is  offered.  Mulhol- 
land  ▼.  Elllen,  Ir.  Bep.  9  Eg.  471. 

Proof  of  ownership  of  a  several  fishery  along 
the  foreshore  will  raise  a  presumption  that  the 
title  is  in  the  adjoining  owner.  Atty.  Oen.  ▼. 
Bmerson  [1891]  A.  C.  649. 

A  grant  of  a  manor  with  all  its  rights  and 
appurtenances,  wastes,  marshes,  fisheries,  wreck 
of  the  sea,  and  all  other  rights,  franchises, 
privileges,  profits,  and  hereditaments  will  not 
of  itself  pass  the  shore  between  high  and  low 
water  mark;  but  It  may  do  so  when  coupled 
with  proof  of  occupation.  Atty.  Oen.  v.  Jones, 
33  L.  J.  Exch.  N.  S.  249,  2  Hurlst.  &  C.  847, 
6  L.  T.  N.  S.  655. 

Bounding  the  grant  of  upland  by  the  shore 
will  exclude  the  shore  if  no  attempt  Is  ever 
made  to  occupy  and  use  it.  Smith  v.  Scotland, 
13  Jur.  713. 

A  grant  "to  the  lake"  or  "to  the  bank  of  the 
lake,"  will  convey  title  only  to  high-water  mark. 
The  Judge  says:  "I  think  that  in  grants  of 
land  In  our  waters  having  a  river  or  lake 
boundary,  the  grant  extends  to  the  water,  and 
there  Is  no  place  between  the  land  conceded  and 
the  water  on  which  to  place  a  highway.  Park- 
er V.  Elliott,  1  U.  C.  C.  P.  470. 

In  a  suit  against  a  trespasser  by  persons 
claiming  title  to  the  foreshore  and  giving  evi- 
dence of  acts  of  ownership  in  support  of  their 
title.  It  is  not  open  to  defendant  to  prove  any 
act  of  ownership  by  tiie  Crown  except  such  as 
can  be  shown  to  have  been  done  with  the  knowl- 
edge of  the  plaintiffs,  and  the  plaintiffs  may  re- 
cover on  evidence  which  would  be  insufficient 
to  displace  the  title  of  the  Crown.  Hastings  v. 
Ivall,  L.  B.  19  Eq.  558. 

In  Cowper  v.  Baker,  17  Ves.  Jr.  128,  It  was 
alleged  In  the  bill  that  the  manor  extended  In 
the  sea  as  far  as  a  buoy  as  large  as  a  barrel 
could  be  seen. 

In  Maloon  v.  White,  57  N.  H.  152,  relief  by 
Injunction  against  trespasses  on  the  shore  be- 
tween high  and  low  water  mark  was  refused 
on  the  ground  that  plaintiff  must  first  estab- 
lish his  right  at  law. 

Beaaon  for  the  divereity  of  opinion. 

The  principal  reason  that  the  law  In  regard 
to  this  subject  Is  so  chaotic  and  unsettled  is 
to  be  found  in  the  attempt  to  apply  the  fully 
evolved  modem  law  of  real  property  to  rights 
and  interests  which  had  become  fully  estab- 
lished long  before  the  legal  rules  were  perceived. 
In  other  words.  It  was  an  attempt  to  apply  a 
new  system  of  law  to  an  old  state  of  facts  upon 
the  theory  that  the  law  had  always  existed  in 
its  improved  form,  which  was  merely  a  fiction, 
and  was  impossible  of  application  in  the  present 
instance.  The  view  that  the  King  once  had 
title  to  all  the  lands  in  Great  Britain  is  by  no 
means  above  dispute.  Maltland  says.  In  con- 
sidering the  condition  of  things  at  the  time  of 
William  the  Conqueror,  Domesday,  p.  170: 
"Many  things  seem  to  indicate  that  the  distinc- 
tion between  private  rights  and  governmental 
powers  has  been  but  faintly  perceived  In  the 
past."  That  distinction  was  one  of  the  things 
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which  became  clear  under  the  modem  law.  But, 
adopting  the  view  that  the  title  to  all  the  lands 
in  the  Kingdom  were  in  the  King  in  his  private 
right,  which  is  the  one  most  favorable  to  his 
right  to  the  seacoast,  all  that  can  be  said  is, 
with  Lord  Hale,  that  prima  facie  the  title  is  in 
the  King  but  may  be  in  the  subject,  which  the 
latter  must  prove.  When  the  distinction  be- 
tween private  and  governmental  rights  was 
faintly  perceived  the  King  did  not  much  concern 
himself  with  the  question  whether  a  right 
which  he  wished  to  exercise  resided  in  him  as 
an  individual  or  as  King,  and  the  subject  was 
certainly  in  no  position  to  raise  it.  The  pri- 
vate-land titles  in  the  Kingdom  were  for  the 
most  part  acquired  at  this  time,  and  were  for 
many  years  held  merely  at  the  pleasure  of  the 
one  who  bestowed  them.  Obscure  appurtenances 
of  the  grant  were  of  little  consequence,  and  not 
worth  a  controversy  so  long  as  the  main  in- 
heritance could  be  preserved.  Moreover,  the 
King  had  neither  interest  nor  inclination  to  as- 
sert or  define  his  rights  in  a  particular  marsh 
or  coast  or  pool.  Any  attempt  to  apply  the  re- 
finement of  modem  real-property  law  to  estates 
acquired  under  these  circumstances  cannot  but 
be  fraught  with  great  difficulty.  Modem  law- 
yers distinguish  the  King's  rights  as  prerogative 
and  private.  Prerogative  rights  include  gov- 
ernmental powers  and  the  rights,  lands,  and 
perquisites  which  afe  attached  to  the  Crown  as 
sucb.  The  latter  are  now  held  for  the  most 
part  in  trust  for  the  people,  which  doctrine  was 
undreamed  of  In  the  Conqueror's  time.  How 
can  rights  acquired  under  the  Conqueror  be  In- 
terpreted by  law  which  has  stripped  the  sover- 
eign of  his  arbitrary  power  and  converted  htm 
into  a  trustee  with  no  authority  to  dispose  of 
the  trust  property?  That  is  a  question  which 
the  English  Judges  have  hesitated  to  answer. 

Viewed  by  the  modem  lawyer,  the  solution 
is  this:  "The  dominion  of  the  sea  is  In  the 
King,  as  argued  by  Selden,  in  Mare  Clausum. 
Title  theoretically  follows  dominion.  Title  un- 
disposed of  remains  In  tbe  King.  This  title  Is 
a  prerogative  right  which  Is  held  In  trust  for 
the  subjects,  and  cannot  be  alienated.  The  sea 
extends  as  far  as  the  tide  flows,  which  Is  to 
hlgh-vrater  mark.  The  prerogative  title,  there- 
fore, extends  to  that  point. 

From  the  view  point  of  the  landowner,  the 
question  may  be  considered  thus:  When  the 
titles  passed  from  the  King  to  private  owners 
the  land  between  high  and  low  water  mark  was 
not  recognized  as  a  separate  class  of  property. 
The  grants  were  usually  of  a  particular  manor 
whose  location  was  on  the  seacoast,  or  of  a 
parcel  of  land  bounded  by  the  sea.  The  only 
distinction  in  the  mind  of  the  grantee  between 
land  and  water  was  that  the  land  was  regarded 
as  subject  to  his  use  as  far  as  the  sea  would  per- 
mit such  use.  And  he  regarded  his  right  as 
extending  to  the  sea  with  no  estate  between, 
and  acted  accordingly. 

The  shipping  interests  were  protected  by  the 
King's  right  to  the  ports,  so  that  there  was  no 
necessity  of  raising  the  question  of  his  rights 
to  the  seacoast  In  general.  In  this  condition 
the  question  rested,  the  riparian  owner  making 
such  use  of  the  coast  as  he  chose  until,  by  the 
evolution  of  the  law,  legal  theory  placed  the 
prima  facie  right  to  the  coast  In  the  King,  and 
the  riparian  owner  was  compelled  to  prove  his 
right,  which,  if  the  modern  law  was  applied 
to  its  full  extent,  it  would  be  impossible  to  do 
because  the  Crown  has  no  power  to  part  with 
Crown  lands.  Under  these  conditions,  It  is  not 
strange  that  the  courts  have  hesitated  to  lay 
down  any  general  doctrine,  but  have  been  large- 
ly content  to  determine  each  title  as  It  has  been 
brought  to  their  attention  by  the  evidence  which 
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could  be  educed  In  reference  thereto.     See  note 
to  Uanlon  y.  Uobson  (Colo.)  42  L.  B.  A.  502. 

II.  The  rule  in  the  United  Btatee, 

When  the  title  of  the  King  pajsed  to  the  re- 
•I>ectlTe  states  in  the  Union  they  were  actually 
In  the  position  where  the  law  had  theoretically 
placed  William  I.  They  had  the  title  and  could 
part  with  it  or  not  as  they  chose.  In  many  of 
the  states  statutes  hare  been  passed  expressly 
extending  the  riparian  title  to  low-water  mark. 
In  others  the  title  has  been  expressly  reserved 
by  law  to  the  states,  while  in  still  others  the 
question  depends  upon  the  construction  of  the 
particular  grants,  and  is  to  be  determined  by 
the  courts. 

Orants  hy  United  States. 

The  United  States  government  has  held  the 
title  to  a  large  portion  of  the  lands  within  Its 
tM'ritory.  The  question  has  arisen  whether  or 
not,  while  it  held  the  title,  it  had  the  power  to 
make  grants  of  shore  lands  to  individuals. 

In  case,  upon  cession  of  territory  from  one 
government  to  another  the  government  acquir- 
big  the  territory  recognises  and  perfects  grants 
by  the  former  government  to  land  between  high 
and  low  water  mark  the  title  so  acquired  will 
be  good.     Leese  v.  Clark,  18  Cal.  685. 

If  territory  was  acquired  by  the  United 
States  from  a  foreign  government  which  had 
previously  granted  a  portion  of  the  tide  lands 
to  other  parties,  or  had  subjected  them  to 
trusts  which  would  require  their  disposition  to 
private  persons,  the  United  States  could  not  in- 
terfere with  the  rights  of  such  persons.  Knight 
V.  United  States  Land  Asso.  142  U.  S.  188,  86 
L.  ed.  982. 

Grants  by  Congress  of  portions  of  the  public 
lands  within  a  territory  to  settlers  thereon, 
though  bordering  on,  or  bounded  by,  navigable 
waters,  .convey  of  their  own  force  no  title  or 
right  below  high- water  mark,  and  do  not  impair 
the  title  and  dominion  of  the  future  state  when 
created,  but  leave  the  question  of  the  use  of  the 
shores  by  the  owners  of  uplands  to  the  sover- 
eign control  of  each  state,  subject  only  to  the 
rights  vested  by  the  Constitution  in  the  United 
States.  Shively  v.  Bowlby,  152  U.  S.  1,  88  L. 
ed.  331:  Hardin  v.  Jordan,  140  U.  S.  381,  35 
li.  ed.  433. 

The  United  States  upon  acquiring  a  terri- 
tory, whether  by  cession  from  one  of  the  states, 
or  by  treaty  with  a  foreign  country,  or  by  dis- 
covery and  settlement,  take  the  title  and  domin- 
ion of  lands  below  high-water  mark  of  tide  wa- 
ters for  the  beneftt  of  the  whole  people  and  in 
trust  for  the  future  states  to  be  created  out  of 
the  territory.  Shively  v.  Bowlby,  152  U.  S.  1, 
88  L.  ed.  331. 

In  that  case  the  court  says:  "Nothwith- 
standing  the  dicta  contained  in  some  of  the 
opinions  of  this  .  .  .  [the  Supreme  Court 
of  the  United  States],  to  the  effect  that  Con- 
gress has  no  power  to  grant  any  land  below 
high-water  mark  of  navigable  waters  in  a  terri- 
tory of  the  United  States,  it  is  evident  that 
this  Is  not  strictly  true.  .  .  .  We  cannot 
doubt  that  Congress  has  the  power  to  make 
grants  of  land  below  high-water  mark  of  navi- 
gable waters  in  any  territory  of  the  United 
States  whenever  it  becomes  necessary  to  do  so 
in  order  to  perform  international  obligations  or 
to  elfect  the  improvement  of  such  lands  for  the 
promotion  and  convenience  of  commerce  with 
foreign  nations  and  among  the  several  states, 
or  to  carry  out  other  public  purposes  appro- 
priate to  the  objects  for  which  the  United 
States  holds  the  territory.'* 

After  the  admission  of  a  state  Into  the  Union, 
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Congress  could  make  no  grant  of  land  between 
high  and  low  water  mark  within  Its  Jurisdic- 
tion. Goodtltle,  Pollard,  v.  Kibbe,  9  How.  477, 
18  L.  ed.  222. 

The  shores  of  navigable  waters  and  the  soil 
under  them  were  reserved  by  the  states,  and  not 
granted  to  the  United  States.  Johnson  v. 
Knott,  18  Or.  808. 

The  shores  of  navigable  waters  and  the  soils 
under  them  were  not  granted  by  the  Constitu- 
tion to  the  United  States,  but  were  reserved  to 
the  states  respectively ;  and  the  new  states  have 
the  same  rights,  sovereignty,  and  Jurisdiction 
over  this  subject  as  the  original  states  had. 
Pollard  V.  Hagan,  8  How.  212,  11  L.  ed.  565. 

It  has  been  held  that  under  the  British  North 
America  act  the  foreshore,  or  land  between  high 
and  low  water  mark,  in  Prince  Ekiward's  island 
is  vested  In  the  government  of  Canada  so  that 
the  lieutenant  governor  of  that  island  could  not 
grant  a  right  of  It  to  a  private  individual.  Hol- 
man  v.  Green,  0  Can.  Sup.  Ct.  707. 

Right  of  etatee. 

The  law  In  some  of  the  states  has  been  tinged 
by  Lord  Hale's  doctrine  .and  the  subsequent 
English  law  of  the  text-books,  without  recogniz- 
ing the  fact  that  those  books  contained  only  a 
partial  statenpient  of  the  law. 

At  common  law  the  title  of  the  riparian  own- 
er extended  only  to  high-water  mark.  Day  v. 
Day,  22  Md.  637. 

By  the  law  of  Spain,  as  well  as  by  the  Eng- 
lish law,  the  land  between  high  and  low  water 
mark  belonged  to  the  public  at  large,  and  could 
be  alienated  by  the  Crown  in  neither  country. 
Geiger  v.  Fllor,  S  Fla.  825. 

In  many  states^  however,  that  rule  has  been 
fully  adopted,  so  that  private  titles  are  bounded 
by  the  high-water  mark. 

In  Connecticut  the  right  to  the  soil  of  the 
proprietors  of  land  on  navigable  rivers  where 
the  tide  ebbs  and  flows  extends  only  to  high- 
water  mark.  Chapman  v.  Kimball,  9  Conn.  38, 
21  Am.  Dec.  707 ;  Lockwood  v.  New  York  &  N. 
H.  R.  Co.  87  Conn.  301 ;  Mather  v.  Chapman, 
40  Conn.  882,  16  Am.  Rep.  46 ;  Gulf  Pond  Oys- 
ter Co.  V.  Baldwin,  42  Conn.  256 ;  State  v.  Sar- 
gent, 45  Conn.  878:  Bowe  v.  Smith,  48  Conn. 
456;  Fariet  Steel  Co.  v.  Bridgeport,  60  Conn. 
282,  13  L.  R.  A.  500 ;  New  Haven  S.  B.  Co.  v. 
Sargent,  50  Conn.  199,  47  Am.  Rep.  682. 

In  Hess  v.  Muir,  65  Md.  607,  Chief  Justice 
Alvey,  in  his  separate  opinion,  says:  It  is  not 
open  to  question  that  all  soil  below  high-water 
mark,  where  the  tide  ebbs  and  flows,  that  is  the 
subject  of  exclusive  propriety  and  ownership, 
belongs  to  the  state,  subject  only  to  such  law- 
ful grants  of  such  soil  as  may  have  been  here- 
tofore made. 

In  the  absence  of  evidence  to  the  contrary. 
It  Is  presumed  that  the  owner  of  land  bordering 
on  the  seashore  owns  only  to  high-water  mark, 
and  that  all  the  seashore  fronting  his  land  ly- 
ing between  high  and  low  water  mark  is  the 
property  of  the  state.  Long  Beach  Land  &  W. 
Co.  V.  Richardson,  70  Cal.  206. 

In  Rhode  Island  the  title  to  the  land  between 
high  and  low  water  mark  ig  In  the  state.  Bailey 
V.  Burges,  11  R.  I.  331. 

In  New  Jersey  the  title  of  the  riparian  owner 
extends  only  to  high-water  mark.  Bell  v. 
Gough,  23  N.  J.  L.  624 ;  State,  Roberts,  v.  Jer- 
sey City,  25  N.  J.  L.  525 :  Stewart  v.  Fitch,  31 
N.  J.  L.  17 ;  Stevens  v.  Paterson  ft  N.  R.  Co. 
34  N.  J.  L.  532,  3  Am.  Rep.  260:  Stockham  v. 
Browning,  18  N.  J.  Eq.  300;  American  Dock  & 
Improv.  Co.  v.  Public  Schools,  30  N.  J.  Bq.  409. 

In  Arnold  v.  Mundy,  6  N.  J.  L.  67,  10  Am. 
Dec.  356,  the  rule  of  the  common  law  that  the 
title  of  the  riparian  owner  extends  only  to  high- 
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water  mark  was  reeognised.     And  the  same  la 
true  of  Gough  v.  Bell,  22  N.  J.  L.  441. 

The  title  between  high  and  low  water  mark 
can  pass  to  an  Individual  only  by  express  grant 
from  the  sovereign.  Roberts  v.  Banmgarten, 
19  Jones  &  S.  482. 

In  New  York  the  titto  to  the  land  between 
high  and  low  water  mark  is  In  the  state,  but  un- 
der the  statutes  it  may  be  granted  by  the  com- 
missioners of  the  land  ofQce  to  the  adjoining 
owner.     People  v.  Manran,  6  Denio,  389. 

In  People  v.  Tlbbetts.  19  N.  Y.  623,  it  is  said 
that  it  is  admitted  by  the  counsel  that  the  state 
in  Its  sovereign  character  owns  the  bed  of  navi- 
gable rivers  to  high-water  mark. 

But  the  cutting  of  a  channel  from  a  fresh- 
water pond  to  the  sea,  so  that  the  water  be- 
comes salt,  and  the  tide  ebbs  and  flows  in  the 
pond,  will  not  make  the  rule  that  the  riparian 
owner  owns  only  to  the  high-water  mark  ap- 
plicable to  the  pond.  Wheeler  v.  Splnola,  64 
N.  Y.  377. 

The  land  lying  between  high  and  low  water 
mark  belongs  to  the  state,  and  may  be  sold  by 
it.     Parker  v.  Taylor,  7  Or.  435. 

The  shore  of  the  sea  and  of  its  bays  and  in- 
lets between  high  and  low  water  mark  belongs 
to  the  state  by  reason  of  its  sovereignty.  Peo- 
ple V.  Morrill,  26  Cal.  336 ;  Rondell  v.  ITay,  32 
Cal.  854  ;  Ward  v.  Mulford,  32  Cal.  365  ;  Chapin 
V.  Bourne,  8  Cal.  295. 

The  title  to  the  land  between  high  and  low 
water  mark  on  the  seashore  Is  in  the  state,  and 
it  may  grant  the  right  to  erect  wharves  there 
which  will  cut  off  the  riparian  owner  from  ac- 
cess to  the  water.  Martin  v.  O'Brien,  34  Miss. 
21. 

The  state  is  the  owner  of  the  beds  of  tidal 
rivers  up  to  high-water  mark.  Mobile  v.  Es- 
lava,  9  Port.  (Ala.)  677. 

The  title  to  the  shore  of  all  tide-water 
streams  resides  in  the  state  for  the  benefit  of 
the  public.  Boulo  v.  New  Orleans,  M.  ft  T.  R. 
Co.  65  Ala.  480. 

In  the  absence  of  a  grant  of  land  between 
high  and  low  water  mark  the  title  thereto  is  In 
the  state.  Case  v.  Toftus,  39  Fed.  Rep.  730, 
Case  V.  Loftus,  5  L.  R.  A.  684. 

In  Washington  a  riparian  owner  has  no  rights 
whatever  In  the  tide  lands.  Elsenbach  v.  Hat- 
field, 2  Wash.  236,  12  L.  R.  A.  632 ;  Harbor  Line 
Comrs.  V.  State,  Yesler,  2  Wash.  630. 

The  title  to  the  shore  between  high  and  low 
water  mark  of  tidal  water  Is  In  the  state.  Hob- 
son  V.  Monteith,  15  Or.  251 ;  Parker  v.  West 
Coast  Pkg.  Co.  17  Or.  510,  5  L.  R.  A.  61. 

In  Providence  Steam-Englne  Co.  v.  Provi- 
dence &  S.  S.  S.  Co.  12  R.  I.  348,  84  Am.  Rep. 
652,  Potter,  J.,  held  that  the  title  of  the  state 
to  the  shore  was  not  a  fee  so  that  it  could  sell 
the  shore  to  the  detriment  of  riparian  owners. 

The  beaches  belong  to  the  state,  and  cannot 
be  let  by  the  towns.  New  Shoreham  v.  Ball,  14 
R.  I.  566. 

In  California  the  title  to  tide  lands  between 
high  and  low  water  mark  Is  in  the  state  except 
where  grants  have  been  made  by  the  Mexican 
government  before  the  territory  was  acquired 
by  the  United  States  expressly  covering  tide 
lands.  Cobum  y.  San  Mateo  County,  75  Fed. 
Rep.  620. 

In  Iowa  the  title  of  the  proprietor  of  land 
bounded  on  a  navigable  river  extends  only  to 
high-water  mark,  and  the  shore  between  high 
and  low  water  mark  is  in  the  state.  Barney  v. 
Keokuk,  94  U.  S.  324,  24  L.  ed.  224. 

When  the  sea  or  a  bay  is  named  as  a  bound- 
Siry  of  land  th«  line  of  ordinary  high-water 
mark  is  intended.  United  States  v.  Pacheco,  2 
Wall.  587,  17  L,  ed.  866. 

A  statute  authorizing  the  entry  and  grant  of 
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land  by  the  state  does  not  extend  to  land  be- 
tween high  and  low  water  maxk  of  tide  waters, 
— at  least  where  the  statutes  provide  that  in  the 
public  surveys  land  on  navigable  water  should 
be  surveyed  in  such  manner  that  the  water 
should  form  one  side  of  the  survey.  Ward  v. 
Willis,  61  N.  C.  (6  Jones,  L.)  183,  72  Am.  Dec. 
570. 

States  which  permit  individual  oumership. 

The  state  may  dispose  of  the  land  between 
high  and  low  water  mark  for  the  purpose  of  ad- 
vancing and  promoting  the  interests  of  naviga- 
tion, or  of  reclaiming  from  the  sea,  where  it 
can  be  done  without  prejudice  to  the  public 
rlgh(  of  navigation  and  applying  them  to  other 
purposes  and  uses.  Ward  v.  Mulford,  32  Cal. 
865. 

The  state  of  Florida  by  statute  devested  Itself 
of  all  right,  title,  and  Interest  to  the  land  be- 
tween high  and  low  water  mark  on  Its  tidal 
waters,  and  vested  the  title  to  the  same  in  the 
riparian  proprietors.  Qelger  v.  Fllor,  8  Fla.  325  ; 
Axllne.v.  Shaw,  35  Fla.  305,  28  L.  R.  A.  391. 

Parliament  and  the  state  legislatures  have 
the  right  to  dispose  of  the  shore  between  high 
and  low  water  mark.  Gough  v.  Bell,  22  N.  J. 
L.  441. 

Nothing  short  of  a  very  explicit  provision  to 
that  effect  would  justify  the  court  in  holding 
that  the  legislature  intended  to  permit  the  shore 
of  the  ocean  between  high  and  low  water  mark 
to  be  converted  Into  private  ownership.  Kim- 
ball V.  Macpherson,  46  Cal.  105. 

The  provincial  legislatures  had  no  power  to 
grant  any  right  in  the  soil  between  high  and 
low  water  mark  on  tidal  waters.  Bacon  v.  Mul- 
ford, 41  N.  J.  L.  64. 

The  New  Jersey  statutes  have  provided  for 
the  obtaining  of  title  to  the  land  between  high 
and  low  water  mark  by  filling  up  and  making 
the  place  solid  ground.  Hoboken  Land  &  Im- 
prov.  Co.  V.  Hoboken,  36  N.  J.  L.  540. 

By  statute,  in  Virginia,  the  title  of  the  owner 
of  land  bordering  on  tide  water  extends  to  low- 
water  mark.  Groncr  v.  Foster,  94  Va.  657 ; 
Garrison  v.  Hall,  75  Va.  159;  McDonald  v. 
Whitehurst,  47  Fed.  Rep.  757;  Whitehurst  v, 
McDonald,  8  U.  S.  App.  164,  52  Fed.  Rep.  633, 
8  C.  C.  A.  214. 

The  legislatures  of  the  several  states  may 
grant  the  shore  between  high  and  low  water 
mark  if  they  use  words  appropriate  for  that 
purpose.     Galveston  v.  Menard,  23  Tex.  349. 

By  the  common  law  of  Massachusetts,  based 
upon  the  ordinance  of  1641,  the  owner  of  up- 
land has  title  to  low-water  mark  where  the  tide 
does  not  ebb  more  than  100  rods.  Storer  v. 
Freeman,  6  Mass.  430,  4  Am.  Dec.  155 ;  Adams 
V.  Frothlngham,  3  Mass.  352,  3  Am.  Dec.  151 ; 
Wheeler  v.  Stone,  1  Cush.  313;  Doane  v.  Wlll- 
cutt,«5  Gray,  328,  66  Am.  Dec.  369;  Com.  v. 
Roxbury,  9  Gray,  451 ;  Tappan  v.  Burnham,  8 
Allen,  65 ;  Wonson  v.  Wonson,  14  Allen,  71 ; 
Boston  V.  Richardson,  105  Mass.  371 ;  Sewell  ft 
D.  Cordage  Co.  v.  Boston  Water  Power  Co.  147 
Mass.  61 ;  Tappan  v.  Boston  Water  Power  Co, 
157  Mass.  24,  16  L.  R.  A.  353. 

Under  the  Massachusetts  ordinance  of  1641, 
the  right  of  the  proprietors  abutting  on  tide 
waters  extended  to  low-water  mark.  And  this 
right  extended  to  the  city  of  Boston  where  it 
was  a  riparian  owner.  Boston  v.  Lecraw,  17 
How.  426,  15  L.  ed.  118. 

The  rule  of  the  ordinance  of  1641  is  the  law 
of  every  part  of  the  state  of  Mi^ssachusetts. 
Bai-ker  v.  Bates,  13  Pick.  255,  23  Am.  Dec.  678 ; 
Mayhew  v.  Norton,  17  Pick.  359,  28  Am.  Dec. 
300. 

The  ordinance  applies  to  places  bounding  on 
the  open  sea.     Sale  v.  Pratt,  19  Pick.  191. 
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Under  the  MaBsachnsetU  colonial  ordinance, 
the  owner  of  the  upland  is  entitled  to  the  flats. 
Gray  v.  Deluce,  6  Cash.  9. 

In  Massachusetts  the  proprietor  of  the  up- 
land has  title  to  low-water  mark.  Austin  y. 
Carter,  1  Mass.  281. 

The  common  law  of  England  prevailed  In  Ply- 
mouth Colony  prior  to  the  passage  of  the  ordi- 
nance of  1641.  Litchfield  v.  Scituate,  136  Mass. 
89. 

The  Massachusetts  ordinance  of  1641,  extend- 
ing the  title  of  riparian  proprietors  to  low-water 
mark,  is  part  of  the  common  law  of  Maine. 
Laplsh  V.  Bangor  Bank,  8  Me.  85 ;  Wlnslow  ▼. 
Patten,  84  Me.  25 ;  Pike  v.  Munroe,  86  Me.  809, 
58  Am.  Pec  751;  Parsons  ▼.  Clark*  76  Me. 
476. 

The  title  of  the  owner  of  the  upland  extends 
over  the  flats  for  100  rods  below  high-water 
mark  under  the  Massachusetts  colonial  ordi- 
nance of  1641.     Abbott  Y.  Treat,  78  Me.  121. 

Under  the  ordinance  of  1641  the  title  of  the 
shore  owner  can  go  no  further  than  100  rods. 
Partridge  t.  Luoe^  36  Me.  16. 

The  title  of  owners  of  the  upland  under  the 
Massachusetts  ordinance  was  limited  to  100 
rods  from  high-water  mark.  Clancey  v.  Houd- 
lette,  89  Me.  461. 

The  owner  of  land  adjoining  tide  water  has, 
under  the  Massachusetts  ordinance  of  1641,  the 
right  to  the  flats  to  low-water  mark,  not  ex- 
ceeding a  distance  of  100  rods.  Duncan  v.  Syl- 
vester, 24  Me.  482,  41  Am.  Dec  400. 

The  land  to  which  the  riparian  proprietor  is 
entitled  under  the  colonial  ordinance  of  1641 
is  that  lying  Immediately  between  his  upland 
and  the  low-water  mark,  and  not  to  the  right 
or  left  of  the  upland.  Thornton  v.  Foss,  26  Me. 
402. 

In  Nudd  V.  Hobbs,  17  N.  H.  527,  it  is  inti- 
mated that  the  Massachusetts  colonial  ordi- 
nance of  1641  is  in  force  in  New  Hampshire. 

OranU  bounded  hy  water. 

The  Massachusetts  act  of  1806,  chap.  6,  giv- 
ing to  the  owners  of  the  lands  adjoining  Acush- 
net  river  the  right  to  construct  and  maintain 
wharves  and  docks  extending  to  the  channel 
thereof,  operated  as  a  legislative  grant  of  the 
title  to  the  soli  between  the  lots  and  the  chan- 
nel. Hastings  v.  Grimshaw,  153  Mass.  497,  12 
L.  R.  A.  617. 

A  statute  permitting  the  sale  of  swamp  and 
overflowed  lands  does  not  include  seashore  be- 
tween high  and  low  water  mark.  Taylor  v.  Un- 
derbill, 40  Cal.  473;  People  v.  Cowell,  60  Cal. 
400. 

But  the  California  act  of  March  27,  1872, 
confirmed  titles  to  the  seashore  which  had  been 
acquired  under  statutes  permitting  the  sale  of 
swamp  and  overflowed  lands.  Upham  v.  Hosk- 
ing,  62  Cal.  250. 

In  Virginia  a  grant  of  land  on  the  seashore 
will  extend  to  low-water  mark.  French  v. 
Bankhead,  11  Gratt.  136. 

In  a  commissioner's  partition  which  describes 
the  property  of  one  of  the  parties  as  running 
to  the  shore,  and  which  makes  no  disposition 
of  the  land  between  high  and  low  water  mark 
in  front  of  the  property  except  to  give  another 
of  the  parties  to  the  partition  a  right  to  take 
seaweed  upon  a  part  of  it,  will  extend  the  prop- 
erty to  low-water  mark.  Hathaway  v.  Wilson, 
123  Mass.  359. 

A  deed  of  land  described  as  bounded  on  the 
beach  does  not  convey  the  shore  below  high- 
water  mark  unless  this  boundary  is  controlled 
by  other  parts  of  the  description.  Litchfield 
T.  Ferguson,  141  Mass.  97. 

A  grant  of  a  definite  portion  of  salt  marsh 
or  flats  will  not  be  extended  by  the  ordinance 
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of  1641  to  low-water  mark.  Lufkln  v.  Has- 
kell, 8  Pick.  856. 

A  grant  of  land  bounded  by  high-water  mark 
"including  all  the  shore  to  low-water  mark** 
will  pass  title  to  the  shore.  Dillingham  v. 
Roberts,  75  Me.  469,  46  Am.  Rep.  419. 

A  grant  by  the  state  to  a  municipal  corpora- 
tion, of  land  bounded  by  tide  water,  will  not 
convey  the  title  below  high-water  mark  except 
by  the  use  of  words  so  unequivocal  as  to  leave 
no  reasonable  doubt  concerning  the  meaning; 
and  the  use  of  the  words  "waters,  watercourse, 
ports,  havens,  rivers,  and  flshlnge**  are  not  suf- 
flcient  to  convey  the  soil.  Bast  Haven  v.  Hem- 
ingway, 7  Conn.  186. 

The  boundary  of  a  grant  by  the  seashore  will 
carry  title  only  to  high- water  mark,  although 
by  following  the  courses  and  distances  found  In 
the  calls  of  the  grant  the  line  would  extend  into 
the  water  and  convey  the  shore  and  a  portion 
of  the  soil  below  low-water  mark.  More  v. 
Massini,  87  Cal.  432. 

A  grant  bounded  on  the  seashore  does  not 
include  the  shore.  Galveston  City  Surf  Bath- 
ing Co.  V.  Heidenhelmer,  63  Tex.  659. 

A  grant  of  land  bounded  by  a  beach  ordinar- 
ily conveys  title  to  high-water  mark.  East 
Hampton  v.  Kirk,  68  N.  Y.  459,  6  Hun,  257. 

A  grant  from  the  government  of  land  bounded 
on  tide  water  will  not  extend  beyond  ordinary 
high-witter  mark.  This  rule  is  founded  upon 
the  principle  that  such  grants  are  construed 
most  favorably  for  the  sovereign,  and  derives 
force  from  the  consideration  that  public  grants 
are  madis  by  a  trustee  for  the  public,  and  no 
alienation  should  be  presumed  that  is  not  clear- 
ly expressed.  Hagan  v.  Campbell,  8  Port. 
(Ala.)  9,  33  Am.  Dec  267. 

The  title  of  one  whose  land  borders  on  a  nat- 
ural pond  extends  to  low-water  mark.  Wheeler 
V.  Spinola,  54  N.  Y.  377;  Waterman  v.  John- 
son, 13  Pick.  265 ;  Champlain  ft  St  L.  R.  Co.  v. 
Valentine,  19  Barb.  484. 

The  title  of  the  owner  of  land  bordering  on 
the  great  lakes  is  limited  to  low-water  mark. 
Lincoln  v.  Davis,  53  Mich.  375,  51  Am.  Rep. 
116;  Miller  v.  Mendenhall,  43  Minn.  95,  8  L. 
R.  A.  89 ;  Union  Depot  Street  R.  ft  Transfer  Co. 
V.  Brunswick,  31  Minn.  297,  47  Am.  Rep.  789. 

In  Rice  V.  Ruddiman,  10  Mich.  125,  where  the 
opposite  doctrine  was  laid  down,  the  locua  in 
quo  was  treated  as  a  part  of  Muskegon  river, 
and  not  as  a  part  of  Lake  Michigan. 

The  state  of  California  by  the  act  of  March 
26,  1851,  conveyed  to  the  city  of  San  Francisco 
the  beach  and  water-lot  property  in  the  bay  of 
San  Francisco.     Payne  v.  English,  79  CaL  540. 

Private  title  recognized. 

In  Clement  v.  Bums,  43  N.  H.  609,  the  court 
says :  From '  an  examination  of  the  adjudged 
cases  It  is  quite  apparent  that  the  principles 
of  the  English  law  have  been  much  modlfled  in 
the  American  courts,  and  that  It  must  now  be 
conceded  as  an  established  rule  of  American 
law  that  the  owner  of  uplands  adjacent  to  navi- 
gable waters  has  an  interest  in  the  shores  of 
which  he  cannot  be  deprived,  even  by  the  sover- 
eign power,  without  compensation.  And  in  con- 
sidering the  right  of  the  adjoining  owner  to 
recover  for  trespasses  upon  the  shore,  the  court 
says:  The  wlthholdincr  of  a  mmedy  in  cases 
of  this  sort  could  only  be  Justified  on  the  ground 
that  the  title  to  the  shore  of  navigable  waters 
is  exclusively  in  the  sovereign, — a  doctrine 
which  we  think  has  never  been  received  in  its' 
full  sense  in  the  American  courts, — ^and  we  can 
see  no  pratical  inconvenience  in  following  au- 
thorities which  give  to  the  riparian  owner  ap- 
propriate remedies  for  any  invasion  of  his 
rights. 
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A  riparian  proprietor  or  owner  of  land  front- 
ing on  a  tide  river  holds  to  the  low-water  mark. 
SUte  T.  Reybold,  5  Uarr.  (Del.)  484;  Harlan 
A  n.  Co.  T.  Paschal  1.  5  Pel.  Ch.  435. 

In  Boll  y.  Slack,  2  Whart.  508,  80  Am.  Dec. 
278,  it  seems  to  be  assumed  that  the  riparian 
proprietor  had  the  title  to  low-water  mark. 

In  Pennsylvania  a  grant  of  lands  on  tide  wa- 
ter extends  to  low-water  mark.  Palmer  v.  Far- 
rell.  129  Pa.  162. 

Where  the  owner  of  the  upland  la  permitted 
by  law  to  fill  up  the  land  between  low  and 
high  water  mark  for  the  erection  of  wharves 
and  other  purposes  he  has  sufficient  interest  in 
the  soil  to  enable  him  to  bring  ejectment  against 
parties  entering  upon  it  without  right.  Nich- 
ols V.  Lewis,  15  Conn.  143. 

The  owner  of  land  on  an  Inland  tide-water 
river  has  an  absolute  title  to  the  high-water 
mark  qualified  to  the  low- water  mark  by  the 
public  right  of  navigation.  Philadelphia  v. 
Scott,  81  Pa.  80,  22  Am.  Rep.  738. 

Teat  writera. 

The  United  States,  like*  England,  has  had 
■ome  text  writers  whose  books  appear  to  have 
been  written  to  establish  a  theory. 

Houck  on  Rivers  was  written  to  show  that 
our  "great  inland  rivers  are  navigable  In  fact, 
and  the  shores  of  these  rivers,  their  beds  and 
their  waters,  cannot  be  private  property,"  regard 
being  had  to  the  reason  o(f  the  law  and  giving 
the  land  laws  of  the  United  States  their  Just 
and  proper  weight. 

There  is  no  riparian  ownership  on  navigable 
waters.  The  owner  of  land  on  the  verge  of  the 
bank  or  the  high-water  line  has  no  more  rights 
beyond  that  line  than  the  owner  of  land  on  tide 
waters.     Uouck,  Rivers,  i  83. 

The  shores  and  beds  of  rivers  on  public  lands 
constitute  Inalienable  property  in  the  hands  of 
the  general  government,  held  in  trtMt  for  the 
purpose  of  enabling  new  states  to  be  formed  out 
of  such  territory,  and  perform  their  trusts  and 
maintain  their  rights  in  regard  to  navigable 
streams,  public  highways,  made  incumbent  on 
those  states  to  perform.     Houck,  Rivers,  i  146. 

Where  the  lines  along  rivers  are  meandered 
the  grantees'  right  will  terminate  at  the  mean- 
dered line.     Id.  i  165. 

The  ruling  authority  of  a  country  ought  to 
have  the  control  of  the  land  between  high  and 
low  water  mark  along  the  great  highways  pass- 
ing through  such  country,  or  on  the  sea  bound- 
ing it.     Id.  i  184. 

The  land  between  high  and  low  water  mark 
along  the  great  American  rivers  belongs  to  the 
states,  and  there  can  be  no  reason  to  give  the 
proprietor  of  the  adjoining  land  the  control  of 
this  land  and  so  allow  him  to  ch&rge  the  naviga- 
tors toll  for  the  use  of  those  shorea.  Id.  i 
263. 

III.  ConfUeting  righU  of  aumer  ond  puhUc. 

This  question  is  not  as  definitely  settled  as 
It  might  be.  If  the  riparian  owner  has  no  title 
below  high-water  mark,  of  course  he  cannot 
exclude  the  public  from  taking  fish  or  seaweed 
there.  But  in  some  instances  where  the  title 
of  the  riparian  owner  to  the  shore  Is  recog- 
nised, such  title  is  made  Mibservient  to  public 
use. 

In  Salisbury  v.  Joyn,  8  Keble,  753,  case  was 
brought  for  taking  away  the  body  of  a  person 
killed  between  high  and  low  water  mark  which 
deprived  the  plaintiff  of  his  privilege  of  deo- 
dand.  And  the  court  held  that  becauee  plain- 
tiff could  not  prove  the  land  between  high  and 
low  water  mark  to  be  his  or  parcel  of  the  man- 
or, a  verdict  should  be  directed  for  the  defend- 
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ant ;  counsel  for  plaintiff  appearing  to  admit 
that  of  common  right  such  lands  were  the 
King's. 

In  Bagott  V.  Orr,  2  Bos.  ft  P.  472,  which  was 
a  trespass  for  entering  upon  plaintiff's  close 
within  the  ebb  and  fiow  of  the  tide  and  taking 
away  shell  fish,  the  defendant  pleaded  that  the 
place  was  a  part  of  an  arm  of  the  sea  where  all 
the  subjects  of  the  realm  had  a  right  to  take 
fish,  without  denying  that  the  title  to  the  locu8 
in  quo  was  in  the  plaintiff.  But  the  court  held 
that  If  the  plaintiff  had  It  In  his  power  to 
abridge  the  common-law  right  of  the  subject  to 
take  sea  fish  he  should  have  applied  that  matter 
especially,  and  that  not  having  done  so  the 
plaintiff  must  succeed  upon  his  plea  as  far  as 
related  to  his  taking  of  the  fish.  But  that  the 
right  did  not  extend  to  the  taking  of  the  shells. 

In  Constable  v.  Nicholson,  14  C.  B.  N.  S.  230, 
32  L.  J.  C.  P.  N.  S.  240,  11  Week.  Rep.  698, 
which  was  trespass  for  entering  plaintiff's  close 
between  high  and  low  water  mark  and  taking 
away  gravel,  etc.,  the  decision  was  in  favor  of 
plaintiff  because  the  pleas  of  defendant  were  de- 
fective in  alleging  a  custom  to  take  gravel  at 
that  point  and  a  prescription  without  showing 
any  organized  public  which  could  acquire  a  pre- 
scriptive right. 

In  Blundell  v.  Catterall,  5  Bam.  ft  Aid.  268, 
which  was  a  suit  for  trespass  for  breaking  and 
entering  the  plaintiff's  close,  which  was  between 
high  and  low  water  mark,  with  bathing  ma- 
chines, it  appeared  that  plaintiff  was  the  lord 
of  the  manor  bounding  on  the  shore,  and  that 
as  lord  of  the  manor  he  was  the  owner  of  the 
shore  and  had  the  exclusive  right  of  fishing 
with  stake  nets.  The  court  held  that  the  pub- 
lic had  no  right  to  cross  the  shore  for  the  pur- 
pose of  bathing.  Best,  J.,  dissenting,  said  It  ia 
agreed  by  all  that  the  seashore  was  at  first  ap- 
propriated to  the  King  from  whom  the  right  to 
It  must  be  derived.  Some  parts  of  it  were  held 
by  the  Crown  for  the  purposes  of  fisheries,  har- 
bors, and  warehouses,  etc.  But  the  greatest 
part  was  left  open  as  a  common  highway  be- 
tween sea  and  land.  Pn>m  the  state  of  the 
greatest  part  has  arisen  the  general  rule  or  com- 
mon-law right,  and  the  state  of  the  portions  ex- 
clusively occupied  has  occasioned  exoeptions.  A 
person  disputing  the  common  right  of  the  pub- 
lic must  show  that  the  King  had  exclusive  pos- 
session of  the  shore,  and  that  a  right  to  such 
exclusive  possession  has  been  conveyed  by  the 
Crown  to  such  person.  The  King  had  the  right 
of  soil  In  the  shore  In  general,  but  the  public 
had  a  right  of  way  over  it,  and  the  King's  gran- 
tee can  only  have  It  subject  to  the  same  right. 
But  Holroyd,  J.,  says  that  even  where  the  soil 
remains  the  King's  the  public  have  no  general 
right  to  use  It,  but  only  the  right  of  navigation 
and  fishery  in  the  water.  And  to  this  the  other 
Judges  of  the  court  agreed.  Bo  that  when  the 
soil  had  become  private  property  the  right  could 
not  be  held  to  exist. 

The  King's  grant  of  his  private  right  to  land 
between  high  and  low  water  mark  in  a  port 
must  be  subject  to  the  public  right  of  easement 
of  passing  and  repassing  over  the  land  and  wa- 
ter.    Atty.  Gen.  v.  Burrldge,  10  Price,  350. 

A  grant  of  a  part  of  the  sea  coast  to  be  so 
enjoyed  as  to  Interfere  with  the  public  right  Is 
void.  Atty.  Gen.  v.  Parmeter,  10  Price,  378, 
Affirmed  in  Parmeter  v.  Gibbs,  10  Price,  412. 

In  Blundell  v.  Catterali,  6  Bam.,  ft  Aid.  268, 
Best,  J.,  says  that  Bracton,  In  stating  that  any- 
one may  fasten  vessels  with  ropes  to  the  trees 
on  the  banks  to  unload  cargoes  on  the  banks 
was  speaking  of  inland  streams  which  were  al- 
ways navigable,  and  the  banks  of  which  had 
been  as  open  to  the  public  as  their  waters.  This 
I  take  to  be  the  law  with  all  inland  navigations 
16 


242 


ViBOiNiA  Supreme  Court  of  Appeals. 


JUNE» 


In  the  reien  of  Henry  III.  These,  like  the  sea 
and  its  shores,  were  then  the  property  of  the 
public,  and  the  right  of  the  public  in  them  was 
not  acquired  by  any  compromise  with  the  inter- 
est of  any  Individual. 

The  fact  that  the  title  to  the  soil  is  in  the 
IndiTldnal  does  not  deprive  the  public  of  the 
right  of  navigating  over  the  shore  between  high 
and  low  water  mark  when  the  state  ot  the  wa- 
ter wHl  nermit  it.  Gerrish  v.  Proprietors  of 
Union  Wharf,  26  Me.  384,  46  Am.  Dec.  568. 

Where  a  public  highway  leads  to  the  river 
persons  landed  from  a  ferry  cannot  be  stopped 
by  the  owner  of  the  shore  from  crossing  the 
shore  from  the  ferry  to  the  highway.  State  v. 
Wilson.  42  Me.  9.       . 

Before  an  adjolnlhg  proprietor  undertakes  to 
reclaim  the  land  between  low  and  high  water 
mark  it  is  subject  to  the  paramount  right  of 
public  navigation.  But  the  owner  may  reclaim 
it  when  he  sees  fit  to  do  so,  and  exclude  the 
public  therefrom.  Richardson  v.  Boston,  19 
How.  268,  15  L.  ed.  639. 

Seaweed  driven  upon  the  coast  belongs  to  the 
owner  of  the  soil  where  it  lodges.  Church  v. 
Meeker,  34  Conn.  421;  Emans  v.  Tumbull,  2 
Johns.  318,  3  Am.  Dec.  427 ;  Parsons  v.  Miller, 
15  Wend.  661  ;Kenyon  v.  Nichols,  1  B.  I.  106 ; 
Phillips  V.  Rhodes,  7  Met.  322. 

But  seaweed  cast  and  left  upon  the  shore  be- 
tween ordinary  high  and  low  water  mark  be- 
longs to  the  public,  and  may  lawfully  be  a{»pro- 
priated  by  the  first  occupant.  Mather  v.  Chap- 
man, 40  Conn.  882,  16  Am.  Rep.  46.  The  court 
says  the  right  of  taking  seaweed  would  seem  to 

-  'stand  on  the  same  ground  as  the  right  of  tak- 
ing fish.  We  see  no  reason  for  making  a  dis- 
tinction t)etween  the  vegetable  and  animal  pro- 

-  ducts  of  the  ocean.  And  the  court  relied  also 
on  Bracton's  statement:  *'Iiem,  locum  habet 
eadem  speciea  oceupationis  in  Us  qua  oommunia 
Stuit,  alcut  in  mare  et  Uttore  maris,  in  lappillis 

.  et  geminis,  et  ceteris  in  liitore  maris  inventis," 
that  seaweed  was  Included  In  et  ceteris. 

Seaweed  does  not  become  the  property  of  the 
owner  of  the  beach  until  it  has  l)ecome  fast  on 
the  shore.     Anthony  v.  Qifford,  2  Allen,  649. 

In  Howe  v.  Stawell,  1  Alcock  &  N.  356,  the 
court  approved  Lord  Hale's  doctrine  that  the 
King  has  the  soil  of  the  shore  from  high  to  low 
water  mark,  but  held  that  the  right  of  the  pub- 
lic to  navigate  and  fish  in  the  sea  did  not  ex- 
tend to  the  taking  of  seaweed  on  the  shore. 

In  Balrd  v.  Fortune,  7  Jur.  N.  S.  926,  4  Macq. 
H.  L.  Cas.  127,  5  L.  T.  N.  S.  2,  10  Week.  Rep. 
2,  the  owner  of  an  estate  bordering  on  the  sea 
claimed  a  right  to  the  seaweed  under  a  title 
which  he  derived  by  grant  from  the  Crown,  and 
the  question  was  whether  or  not  the  right  to 
share  in  the  weed  passed  by  a  conveyance  of  a 
part  of  the  estate.  The  question  as  to  the  plain- 
tilTs  right  does  not  seem  to  have  been  raised. 

In  Gifford  v.  Brownell,  2  Allen,  535,  the  right 
of  the  owner  was  recognized  to  recover  damages 
for  taking  seaweed  from  his  beach  between  high 
and  low  water  mark.* 

A  lessee  of  the  right  of  a  town  to  the  seaweed 
on  the  beach  belonging  to  it  has  no  such  posses- 
sion as  will  permit  him  to  maintain  an  action 
for  breaking  and  entering  his  close  against  one 
who  may  enter,  on  the  beach  and  remove  sea- 
weed therefrom.  Parsons  v.  Smith,  6  Alien, 
678. 

The  public  have  no  right  to  take  seaweed 
from  the  land  of  a  private  owner  between  high 
and  low  water  mark.     Ulll  v.  Lord,  48  Me.  83. 

It  is  not  a  good  custom  for  fishermen  to  dig 
in  the  land  of  a  riparian  owner  to  jset  stakes  to 
dry  their  nets.     8  Edw.  IV.  pi.  30. 

Those  who  are  fishers  in  the  sea  may  justify 
.  going  on  the  land  adjoining  the  sea,  for  a  fish- 
ery is  for  the  commonwealth  and  for  the  suste- 
45  L.  R.  A. 


nance  of  all  of  the  realm,  and  this  is  common 
law.    /bid. 

Bat  Holroyd  explains  this,  6  Bam.  ft  Aid. 
268,  as  founded  on  custom,  saying  that  such  a 
custom  may  be  good  where  the  right  to  dig  is 
claimed. 

Choke  said,  8  Edw.  IV.  pi.  30 :  If  I  -have 
land  adjoining  the  sea  where  the  sea  ebbs  and 
flows  over  the  land,  wh<en  it  flows,  everyone 
may  fish  in  the  water  which  has  flowed  on  my 
land,  for  then  it  is  parcel  of  the  sea,  and,  in 
the  sea,  everyone  may  fish  of  common  right. 
So,  when  the  sea  has  ebbed  then  in  the  land 
which  was  before  flowed  by  it  he  may  justify 
his  digging,  for  this  land  is  not  much  advantage 
to  me.  Holroyd  says,  6  Bam.  ft  Aid.  268,  this 
doctrine  may  be  true  where  there  is  such  a  cus- 
tom and  such  a  custom  confined  to  the  seashore 
may  be  good. 

The  public  right  of  fishery  extends  to  the  tak- 
ing of  shell  fish  between  high  and  low  water 
mark  on  the  shore  of  private  Individuals.  Park- 
er v.  Cutler  Milldam  Co.  20  Me.  353,  37  Am. 
Dec.  66 ;  Moulton  v.  Libbey,  37  Me.  493,  69  Am. 
Dec  67. 

A  person  may  from  a  boat  enter  upon  and 
walk  along  the  uninclosed  flats  of  another  be- 
tween high  and  low  water  mark  for  the  purpose 
of  fishing  in  the  sea.  Packard  v.  Ryder,  144 
Mass.  440,  59  Am.  Rep.  101. 

The  public  has  no  right  to  take  mussel  bed 
manure  from  the  land  of  a  private  individual 
situated  between  high  and  low  water  mark. 
Moore  v.  Grilfin,  22  Me.  350;  King  v.  Young, 
76  Me.  76,  49  Am.  Rep.  596. 

In  Porter  v.  Sullivan,  7  Gray,  441,  a  recov- 
ery was  sustained  for  entering  upon  land  be- 
tween high  and  low  water  mark  and  digging 
the  soil  and  carrying  away  large  quantities  of 
mud  with  mussels  mixed  therein. 

The  public  have  a  right  to  take  shell  fish 
from  the  shore  of  a  private  individual  between 
high  and  low  water  mark.  Weston  v.  Samp- 
son, 8  Cush.  347,  54  Am.  Dec.  764 ;  Proctor  v. 
Wells,  103  Mass.  216. 

But  the  right  of  the  public  to  take  sholi  fish 
from  the  shore  does  not  include  the  right  to 
take  the  soil  or  dead  shell  fish  imbedded  there- 
in.    Porter  v.  Shehan,  7  Gray,  435. 

The  public  has  a  right  to  take  shell  fish  upon 
the  land  of  a  private  Individual  between  high 
and  low  water  mark,  although  it  is  necessary 
to  dig  the  soil  in  order  to  obtain  them.  Peck  v. 
Lockwoodf,  6  Day,  28. 

The  owner  of  soil  between  high  and  low  wa- 
ter mark  has  the  exclusive  right  to  catch  fish 
thereon  by  means  of  fixtures  attached  to  the 
soil.     Matthews  v.  Treat,  75  Me.  594. 

A  person  who  makes  more  than  a  temporary 
mooring  between  high  and  low  water  mark  in 
a  navigable  river  is  a  trespasser  upon  the  rights 
of  the  rlpSrian  owner.  Wall  v.  Pittsburgh 
Harbor  Co.  152  Pa.  427. 

The  owner  of  land  between  high  and  low  wa- 
ter mark  may  maintain  an  action  against  one 
who  drives  stakes  in  the  soil  for  the  purpose 
of  fastening  his  boats  to  fish  there.  Whittaker 
V.  Burhans,  62  Barb.  237. 

The  Massachusetts  colonial  ordinance  did 
not  give  the  owner  of  the  upland  the  rl^t  to 
exclude  the  public  from  taking  shell  fish  upon 
flats  until  he  had  actually  av^ropriated  them  by 
filling  or  placing  buildings  upon  them.  Lake- 
man  V.  Burnham,  7  Gray,  437. 

The  riparian  owner  cannot  use  his  land  be- 
tween hif^h  and  low  water  mark  for  permanent 
stmctures  which  will  interfere  with  the  public 
right  of  navigation.  Com.,  Hensel,  v.  Young 
Men's  Christian  Asso.  169  Pa.  24. 

IV.  "What  is  shore r 

The  shore  which  belohgs  to  the  King  Is  not 
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that  eoyered  by  the  high  tprlng  tid«  nor  that 
covered  by  the  spring  tide,  bnt  by  the  ordinary 
or  neap  tide.  The  shore  may  belong  to  the 
subject  In  gross  or  as  part  of  his  manor.  Hale, 
De  Jure  Maris,  chap.  6. 

The  right  of  the  Crown  to  the  seashore  land- 
wards is  prima  facie  limited  by  the  line  of  the 
medium  high  tide  between  the  spring  and  the 
neaps.  Atty.  Oen.  ▼.  Chambers,  4  De  G.  M.  ft 
6.  206.  27  Eng.  L.  ft  Eq.  242,  18  Jur.  779.  23 
li.  J.  Ch.  N.  8.  G62,  2  Bq.  Bep.  1195,  2  Week. 
Rep.  636. 

The  title  of  the  Crown  ceases  at  ordinary 
high-water  mark,  and  the  land  above  that  will 
belong  to  the  adjoining  proprietor,  although  it 
is  covered  by  high  spring  tides.  Lowe  ▼.  Go- 
vett,  8  Bam.  ft  Ad.  863. 

In  Parker  v.  Elliott,  1  U.  C.  C.  P.  470,  the 
court  in  discussing  the  question  of  rights  in 
navigable  waters  says  there  may  be  rights  of 
public  highway  upon  navigable  rivers  above  the 
rise  of  the  tide,  but  the  land  covered  by  the 
water  of  the  river  above  tide  water  is  held  to 
belong  to  the  riparian  proprietor. 

In  that  case  McLean  and  Sullivan,  JJ.,  held 
that  the  distinction  of  high  and  low  water  could 
be  drawn  only  where  tide  exists,  and  not  in  in- 
land waters  of  a  country. 

V.  Boundary  of  m^n^oip1il  oorporationt. 

In  case  of  a  municipal  corporation  bounded 
on  tidal  water  the  usual  presumption  must  ob- 
tain that  the  soil  between  high  and  low  water 
mark  belongs  to  the  Crown,  and  that  therefore 
the  municipality  cannot  enforce  its  Jurisdiction 
over  that  place.  Bridgewater  v.  Bootie-cum- 
Llnacre  Twp.  86  L.  J.  Q.  B.  N.  S.  41,  L.  B.  2 
Q.  B.  4,  16  L.  T.  N.  8.  851,  16  Week.  Rep.  169. 

The  King  may  grant  to  a  municipal  corpora- 
tion ail  the  lands  between  high  and  low  water 
marks,  but  the  gr^nt  must  be  subject  to  the 
public  right  of  the  people  to  the  easement  of 
passing  and  repassing  over  both  the  water  and 
the  land.     Atty.  Gen.  v.  Burrldge,  10  Price,  850. 

In  Llnn-Regls  v.  Taylor,  3  Lev.  160,  the 
mayor  and  commonalty  of  Llnn-Regls  .claimed 
the  shore  by  grant  to  them  by  the  Crown  of  the 
manor  of  Llnn-Regls,  and  this  claim  does  not 
seem  to  have  been  disputed  In  the  case. 

Township  authorities  have  no  power  to  lay 
out  a  townway  between  high  and  low  water 
mark  without  express  authority  from  the  leg- 
islature.    Kean  v.  Stetson,  5  Pick.  492. 

The  land  between  ordinary  high  and  low  wa- 
ter mark  may  be  parcel  oT  a  vlU  or  parish. 
Perrott  v.  Bryant,  2  Younge  ft  C.  Bxch.  61.  6 
Lb  J.  Exch.  N.  S.  26. 

H.    P.    Vm 


James  D.  TATE,  Appi.^ 

V. 

COMMERCIAL  BUILDING  ASSOCIATION. 


( 


Va., 


) 


1.  An  agrreement  by  a  member  of  a 
building  and  loan  association  to  In- 
sure his  life  and  permit  the  policy  to  be 
used  as  collateral  security  for  a  loan  to  the 
asaodation  Is  void  as  against  public  policy. 

SL  A  bnlldlnsr  and  loan  association 
wbicb  receives  the  benellt  of  the  act 
of  one  of  Its  ntembers  In  taking  a  policy 
of  insurance  on  his  life  and  assigning  it  as 
collateral  to  secure  a  loan  to  the  associa; 
tion,  by    the    credit   of   the   amount  of   the 

NoTK. — As  to  insurable   Interest  in  debtor's 
life,  see  also  Exchange  Bank  v.  Loh  (Ga.)  44 
L.  R.  A.  372,  and  cases  there  cited. 
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policy  on  its  debt  upon  the  death  of  the  as- 
sured, will  be  liable  to  account  for  the  amount 
to  the  assignee  or  representatives  of  the  ia- 
sured. 
8.  An  agrreement  between  two  persons 
that  one  shall  ntalce  a  contract  w^lth 
a  third  for  the  benellt  of  the  other* 
which  would  be  unlawful,  cannot  constitute 
an  estoppel  to  a  claim  on  behalf  of  the  con- 
tractor against  the  intended  beneficiary  who 
has  received  from  such  third  person  the 
fruits  of  a  lawful  contract  substituted  for  the 
unlawful  one. 

4.  One  who  agrrees  to  Insnre  his  life 
for  the  benellt  of  an  association  of* 
which  he  is  a  member  Is  not  in  pari  delicto 
so  that  the  court  will  not  interfere  to  com- 
pel the  association  to  account  in  case  It  re- 
ceives the  benefit  of  the  insurance. 

5.  A  secretarr  of  a  bnlldlns  and  loan 
association  Is  not  prevented  by  his  re- 
lation to  the  association  from  acquiring  by 
absignment  an  Insurance  policy  taken  out  by 
a  member  on  his  life  for  the  benefit  of  the 
association  contrary  to  public  policy,  so  as 
to  prevent  his  compelling  the  association  to 
account  in  case  it  receives  the  proceeds  of 
the  policy. 

O.  A  member  may  recover  from  a 
bnlldlnff  and  loan  association  the 
amonnt  which  he  has  contributed  to 
It  to  enable  it  to  pay  the  interest  on  its  debt 
and  the  premium  on  a  policy  of  insurance 
taken  out  oil  the  life  of  one  of  Its  members 
and  assigned  as  collateral  security  for  such 
debt. 

7.  A  Jndsment  confessed  by  a  bnlldlns 
and  loan  association  otherwise  than  for 
a  debt  contracted  or  money  loaned  at  the 
time  will,  under  Code,  i  1149,  inure  ratably 
to  the  benefit  of  all  existing  creditors. 

(April  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  far  the  City  of  Lynch- 
burg in  favor  of  defendant  in  a  proceeding 
brought  to  compel  defendant  to  accou>nt  for 
the  proceeds  of  a  certain  jpolicy  of  life  in- 
surance which  plaintiff  claimed  aa  assignee 
of  the  assured  but  which  defendant  had  ap- 
plied to  its  own  use.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  John  H.  Iiowis,  for  appelliant: 

The  Commercial  Building  AMociation  had 
no  title  in  the  policy. 

While  Wrenn  may  have  lent  his  policy  to 
the  Commercial  Building  AasociaJtion  for  it 
to  ufle  &B  "additional  colMteral  security"  for 
the  $12,000  loan«  it  is  impossible  either  for 
the  Commercial  Building  Aseociatioo.  to 
have  taken  the  policy  in  its  name,  or  for  it 
to  have  been  the  assignee  of  it,  further  than 
to  t^  extent  it  paid  out  money  in  premiums. 

Oodaall  v.  Boldero,  9  East,  72;  DaJhy  v. 
India  d  L,  Life  Assur,  Co,  15  C.  B.  364.     [ 

To  have  an  insurable  interest  in  the  life  of 
another  one  must  be  a  creditor  or  surety,,  or 
be  so  related  by  ties  of  blood  or  marria^ 
as  to  have  reasonable  anticipation  of  advan- 
tage from  hid  life. 

May,  Ins.  S  lo2a;  1  Bacon,  Ben.  Soc.  9 
261;  United  Brethren. Mi^*-  Aid  Soc.  v.  Jfo- 
Donald  (Fa.)  1  L.  R.  A.  238,  note;  Ruth  v. 
Katterman^  112  Pa.  251;  Oilhert  v.  Moose, 
104  Pa.  74«  49  Am.  Rep.  570;  Keystone  Mut. 


244 


ViBGJMiA  Supreme  Court  of  Appeals. 


Apr., 


Ben,  ±880.  V.  X orris,  115  Pa.  446;  Stevens  v. 
Warren,  101  Mass.  564;  MutiMl  Ben,  Aaso. 
V.  Hoyt,  46  Mich.  473 ;  Franklin  L,  Ins,  Co. 
V.  Hazzard,  41  Ind.  116,  13  Am.  Rep.  313; 
Mayher  v.  Manhattan  L,  Ins,  Co.  87  Tex. 
169;  aingUton  y,  8t,  Louis  Mut,  Ins,  Co,  66 
Mo.  63,  27  Am.  Rep.  321;  Missouri  Valley 
L,  Ins.  Co,  V.  Sturges,  18  Kan.  93,  26  Am. 
Rep.  761 ;  Wamock  v.  Davis,  104  U.  S.  775, 
26  L.  ed.  924;  Cammack  v.  Letcis,  15  Wall. 
643,  21  L.  ed.  244;  Guardian  Mut,  L.  Ins.  Co, 
V.  Hogan,  80  111.  35,  22  Am.  Rep.  180;  Roller 
V.  Moore,  86  Va.  512,  6  L.  R.  A.  136;  Schon- 
field  V.  Turner,  75  Tex.  324,  7  L.  R.  A.  189 ; 
Page  v.  Burnstine,  102  U.  S.  664,  26  L.  ed. 
268;  Cooper  v.  Weaver  (Pa.)  11  Atl.  780; 
Coon  V.  Swan,  30  Vt.  6;  Burhage  v.  Wind- 
ley,  108  N.  C.  357,  12  L.  R.  A.  409;  Corson's 
Appeal,  113  Pa.  438,  57  Am.  Rep.  479. 

A  man  oamiot  taJce  out  insurance  on  the 
life  of  a  total  stiunger,  nor  on  that  of  one 
who  is  not  so  connected  with  him  as  to  make 
the  continuance  of  life  a  matter  of  some 
great  interest  to  him. 

Connecticut  Mut.  L.  Ins,  Co,  v.  Sohaefer, 
94  U.  S.  462,  24  L.  ed.  254;  Wamock  y. 
Davis,  104  U.  S.  775,  26  L.  ed.  924. 

In  no  court,  not  even  those  of  New  York 
and  New  Jersey,  can  a  caae  be  found  in 
whicfh  it  was  ever  held  that  if  the  policy  be 
paid  for  originally  by  the  claimant  wlio  is 
not  a  connection  nor  creditor,  it  is  anything 
but  a  bet,  and  invalid  except  to  the  amount 
of  the  money  paid  by  such  claimant. 

Valton  y,  National  Fund  Life  Assur,  Co, 
20  N.  Y.  32 ;  Rawls  y,  American  Mut.  L,  Ins, 
Co,  27  N.  Y.  282,  84  Am.  Dec.  280 ;  Mallory 
y.  Traveler^  Ins.  Co,  47  N.  Y.  62,  7  Am.  Rep. 
410;  Olmsted  v.  Keyes,  85  N.  Y.  593;  Crotty 
T.  Union  Mut,  L,  Ins.  Co.  144  U.  S.  621,  36 
L.  ed.  566;  Trinity  College  v.  Travelers  Ins, 
Co,  113  N.  C.  244,  22  L.  R.  A.  291;  Roller  v. 
Moore,  86  Va.  512,  6  L.  R.  A.  136. 

The  burden  of  showing  insurable  interest 
in  the  life  of  Wrenn  is  on  the  Conunercial 
Building  Association. 

Singleton  v.  St.  Louis  Mut,  Ins.  Co.  66  Mo. 
63,  27  Am.  Rep.  321;  Crotty  v.  Union  Mut, 
L,  Ins.  Co,  144  U.  S.  621,  36  L.  ed.  566. 

There  are  no  rights  of  the  Commercial 
Building  Association  to  which  Tate's  rights 
oould  be  ''antagoniartic." 

Tate  was  not  "interested  for"  the  easocia- 
tion  except  to  the  extent  that  it  should  re- 
ceive what  by  law  it  was  entitled  to. 

Smith  y,  Lansing,  22  N.  Y.  520. 

Messrs,  Caskie  ft  Colenian  also  for  ap- 
pellant 

Messrs.  I<ee  ft  Howard  and  Harrison 
ft  Iions»  for  appellee: 

The  agreement  if  illegal  has  been  fully 
executed  so  far  as  the  policy  in  question  is 
concerned. 

The  illegality  of  the  contract  must  be  dis- 
closed as  the  groundwork  of  plaintiff's  claim, 
and  in  such  a  caae  the  court  will  not  relieve 
him  from  the  effect  of  his  own  agreement. 

Clark,  Ck>ntr.  493,  494. 

Rlely,  J.,  delivered  the  opinion  of  the 
court: 

In  the  year  1891  the  Commercial  Build- 
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ing  Association  (a  corporation)  applied  to 
the  Maryland  Life  Insuratnce  Company  for  a 
loan  of  $12,000,  which  the  latter  agreed  to 
make  upon  certain  conditions.  It  required 
that  the  association  execute  its  bond  for  the 
amount  of  the  loan«  and  that  the  same  be 
signed  by  its  stockholders  as  sureties.  It 
also  required  that  the  association  secure  the 
bond  by  deed  of  trust  on  94  of  its  lots,  and, 
as  a  further  security  for  the  loan,  that  it  in- 
sure the  lives  of  three  of  its  youngest  mem- 
bers in  the  sum  of  $20,000.  The  evidence 
establisthes  that  the  association,  in  compli- 
ance with  this  last  requirement,  entered  into 
a  verbal  agreement  with  W.  H.  Wrenn,  B. 
£.  Hughes,  and  J.  D.  Tate»  the  appellant, 
that  they  take  out  policies  if  insurance  upon 
their  lives  for  its  benefit  in  the  Maryland 
Life  Insurance  Company,  aggregating  the  re- 
quired amount,  upon  which  the  assoctation 
would  pay  the  premiums. 

The  evidence  further  «ftiows  that  Wrenn, 
Hughes,  and  Tate  insured  their  lives  for  the 
specified  sum,  but  that,  in  doing  so,  they  did 
not  take  out  the  insurance  for  the  benefit  of 
the  association,  but  eacsh  for  his  own  benefit, 
and  then  assigned  the  policies  to  the  insur- 
ance company  as  additional  collateral  secur- 
ity for  the  said  loan.  This  variance  from 
the  agreement  did  not  become  known  to  the 
association,  or  to  any  of  the  other  members, 
until  aifter  the  death  of  Wrenn,  when  the  ap- 
pellant claimed  to  be  entitled,  as  assignee 
of  Wrenn,  to  the  proceeds  of  his  policy,  sub- 
ject, however,  to  the  right  of  the  insurance 
company  under  the  prior  assignment  of  the 
policy  to  it  by  Wrenn  as  collateral  security 
for  the  loan  to  the  Commeorcial  Building  As- 
sociation. 

The  insurance  company  paid  the  policy  by 
applying  its  proceeds  as  a  credit  on  the  debt 
to  it  of  the  association. 

This  euit  was  brought  by  Tate  to  reoover 
from  the  assoeiatian  the  amount  of  the  pol- 
icy, less  the  indebtedness  of  Wrenn  to  it  for 
premiums  paid,  upon  ^  the  ground  that  the 
proceeds  of  the  policy  had  been  applied  by 
the  insurance  company,  by  virtue  of  the  as- 
signment from  Wrenn,  to  its  debt  against 
the  association,  and  also  -to  reoover  the 
amount  of  contributions  by  Tate  to  pay  his 
proportionate  part  of  assessments  made  by 
the  aaEK>ciation  against  the  members  to  meet 
the  premiimis  on  the  policies  and  the  inter- 
est on  the  debt  to  the  insurance  company. 
Tato  was  the  secretary  of  the  association, 
and  apportioned  the  assessments  €unong  the 
members,  including  himeelf,  and  paid  his 
proportionate  part  of  them  up  to  the  death 
ot  Wrenn,  but  thereafter  refused  to  do  so. 

When  the  agreement  was  madethat Wrenn 
should  take  out  the  insurance  on  his  life  for 
the  benefit  of  the  association,  he  was  not  in- 
debted to  it,  as  a  stockholder  or  otherwise, 
and  did  not  thereafter  beoome  indebted  to 
it,  except  for  the  premiums  paid  by  it  on  his 
policy.  The  association  clearly  had  no  in- 
surable intorest  in  his  life. 

In  Wamock  v.  Davis,  104  U.  S.  775,  26  L. 
ed.  924,  Mr.  Justice  Field  said:  "It  is  not 
ea«y  to  define  with  precision  whait  will  in 
all  cases  constitute  an  insurable  interest,  ao 
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as  to  take  the  contract  out  of  the  class  of 
-wager  policies.  It  may  be  stated  generally, 
however,  to  be  such  an  interest,  curising  from 
the  relatione  of  the  party  obtainung  the  in- 
surance, either  as  creditor  of  or  surety  for 
the  assured,  or  from  the  ties  of  blood  or  mar- 
ria^  to  him,  as  will  justify  a  reasonable  ex- 
pectaition  of  c^lvuntage  or  benefit  from  the 
continuance  of  his  life."  See  also  Richards, 
Ins.  S  27;  1  May,  Ins.  §  102a;  Connecticut 
Mut,  L.  Ina,  Co.  v.  Lucha,  108  U.  S.  498,  27 
L.  ed.  800;  and  RoUer  v.  Moore,  88  Va.  512, 
6  L.  R.  A.  136. 

If  the  agreement  had  been  complied  with 
by  Wrenn,  and  he  had  taken  out  the  insur- 
ance on  his  life  for  the  benefit  of  the  associa- 
tion, the  policy  would  have  been  invalid. 
The  association  could  not  hare  recovered 
from  the  insurance  company  upon  the  polity 
certainly  not  beyond  the  premiums  paid,  if, 
indeed,  at  all.  An  assignee  of  a  policy,  hav- 
ing no  insurable  Interest  in  the  life  of  the  in- 
sured, can  only  retain  so  much  of  the  pro- 
ceeds, where  the  insurance  was  lawfully  ef- 
fected, as  is  necessary  to  reimburse  him  for 
premiums  paid,  expenses  incurred,  and  in- 
ternet thereon.  Roller  v.  Moore,  86  Va.  512, 
6  L.  R.  A.  136;  Long  v.  Meriden  Brittania 
Co.  94  Va.  594;  Beaty  v.  Douming,  96  Va. 
451 ;  and  "Sew  York  L.  Ina.  Co.  v.  Davia,  96 
Va.  737,44  L.  R.  A.  305;  a  fortiori,  the  asso- 
ciation, having  no  insurable  interest  in  thelife 
of  Wrenn,  could  not  occupy  any  better  poei- 
tion  if  he  had  carried  out  the  unlawful 
agreement,  and  insured  his  life  for  its  bene- 
fit, instead  of  his  own. 

The  agreement  that  the  insurance  should 
he  effected  by  Wrenn  for  the  benefit  of  the 
association  was  contrary  to  public  policy, 
and  invalid.  Wrenn  did  not  keep  the  uinlaw- 
fvl  agreement,  but  took  out  the  insurance 
for  his  own  benefit,  which  was  wholly  lawful. 
He  then  assigned  the  policy  to  the  insurance 
oompamy  as  collateral  security  for  the  debt 
due  to  it  by  the  association.  Upon  the  death 
of  Wrenn  the  insurance  company  paid  the 
policy  by  crediting  the  amount  on  the  debt 
the  association  owed  it,  and  for  which  it 
held  the  policy  by  assignment  as  collateral 
security.  The  association  received  and  ac- 
cepted the  benefit  of  the  policy.  It  would, 
therefore,  have  become  liable  to  Wrenn's  es- 
tate for  the  amount  of  the  policy,  if  he  had 
not  as^gned  it  in  his  lifetime  to  Tate.  The 
latter,  as  assignee  ot  Wrenn,  is  clothed  with 
all  his  rights.  The  aseociation  can  make  no 
defense  against  Tate  that  it  could  not  have 
made  against  Wrenn.  It  would  have  had 
no  lawful  ground  of  complaint  against 
Wrenn  for  not  taking  out  the  policy  for  its 
benefit,  and  can  have  none  againjst  Tate.  An 
agreement  between  two  personjj  that  one  of 
tbem  shall  make  a  contract  with  a  third  per- 
son for  the  benefit  of  the  other,  which  con- 
tract would  be  unlawful,  cannot  constitute 
an  estoppel  to  a  claim  against  the  intended 
beneficiary ,  who  has  received  from  such  third 
person  the  fruits  of  a  lawful  contract,  sub- 
stituted for  that  which  would  haive  been  un- 
lawful. An  unlawful  agreement  cannot  de- 
feat a  lawful  right.  A  contract  which  is 
void,  as  being  against  public  policy,  cannot 
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create  an  estoppel,  if,  indeed,  it  has  vitality 
for  any  purpose. 

The  maxim  In  pari  delicto  potior  eat  con- 
ditio defendentia  was  also  invoked  by  the 
appellee  to  defeat  a  recovery  by  the  comi- 
plainaoit.  Wrenn,  as  we  have  seen,  did  not 
carry  out  the  unlawful  agreement  and  in- 
sure his  life  for  the  benefit  of  the  associa- 
tion, but  took  out  the  policy  for  his  own 
benefit.  The  insurance  effected  was  iiL  all 
respects  a  valid  contract,  and  he  cannot  be 
considered  to  be  in  pari  delicto;  but  if  he 
had  performed  the  agreement,  and  taken  out 
the  policy  for  the  benefit  of  the  assocdation, 
the  agreement  was  not  of  that  kind  with  re- 
spect to  which  courts  fold  their  hands  and 
refuse  to  interfere.  Wamock  v.  Davia,  104 
U.  S.  775,  26  L.  ed.  924. 

The  agreement  was  not  intrinsically  im- 
moral or  evil.  No  fraud  or  deception  upon 
anyone  was  designed  by  the  agreement.  Its 
execution  involved  no  moral  turpitude.  It 
was  simply  condemned  by  the  law,  because 
contrary  to  the  interests  of  society.  In  such 
case,  the  maxim  In  pari  delicto  is  not  in- 
flexibly applied,  but  the  court  will  consider 
whether  public  policy  will  be  promoted,  and 
like  agreements  be  discouraged,  by  enforcing 
or  avoiding  the  agreement,  and,  if  the  pol- 
icy of  the  Taw  will  be  advanced  by  granting 
relief,  it  will  be  given.  Pom.  Eq.  Jur.  S5 
403,  941;  1  Story,  Eq.  Jur.  S  298;  Starke  v. 
Littlepage,  4  Rand.  (Va.)  368;  and  Card- 
voell  V.  Kelly,  95  Va.  570,  40  L.  R.  A.  240. 

To  allow  anyone  to  retain  the  proceeds  of 
a  policy  of  insurance,  if  the  insurance  com- 
pany chone  voluntarily  to  pay  it,  whidh  was 
effected  for  his  benefit  upon  the  life  of  an- 
other, in  which  life  he  had  no  insurable  in- 
terest, whether  the  policy  was  issued  upon 
the  life  of  the  insured  directly  for  such  bene- 
ficiary, or  for  the  benefit  of  the  insured  and 
then  assigned  by  him  to  the  beneficiary, 
would  encourage  speculation  upon  the  chan- 
ces of  human  life«  with  a  direct  interest  in 
its  early  termination,  contrary  to  the  public 
interest  and  in  contravention  of  the  policy 
of  the  law.  The  denial  of  all  right  in  the 
beneficiary  io  retain  in  such  case  more  of  the 
proceeds  of  the  policy  of  insurance  than  is 
necessary  to  reimburse  him  for  premiums 
paid  and  expenses  incurred  dissipates  all 
hope  of  profit,  and  removes  the  tconptation 
to  speculate  in  insui'anoe  upon  human  life. 

In  Cammack  v.  Lewia,  15  Wall.  643,  21  L. 
ed.  244,  Lewis  procured,  at  Cammack's  sug- 
gestion, a  policy  of  insurance  on  his  life  for 
$3,000.  Cammack  paid  the  premium,  and, 
inmiediately  after  the  policy  was  issued, 
Lewis  executed  his  note  to  Cammack  for  $3,- 
000,  for  which  there  was  no  consideration, 
and  assigned  the  policy  to  him  in  absolute 
terms.  Lewis  at  the  time  owed  Cammack 
only  $70.  He  died  seven  months  after  tak- 
ing out  the  policy,  and  Cammaok  collected 
it.  In  an  action  against  him  by  Lewis's  ad- 
ministratrix, it  was  held  that  she  was  en- 
titled to  recover  the  proceeds  of  the  policy, 
subject,  only,  to  the  extent  of  Lewis's  indebt- 
edness to  Cammack,  including  the  amount 
of  the  premium  he  had  paid  on    the  policy. 

In  Wamock  v.  Davia,  104  U.  S.  775,  26  L. 
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ed.  924,  the  plaintiff's  intastaite,  on  apply- 
ing far  a  policy  of  induorance  on  his  life,  en- 
tered into  an  agreement  with  a  trust  asso- 
ciation whereby  the  latter  was  to  pay  all 
fees  and  assessments  on  the  policy,  and  re- 
ceive nine  tenths  of  the  amount  due  thereon 
at  the  death  of  the  insured.  On  recedpt  of 
the  policy,  he  assigned  it  to  the  trust  asso- 
ciation, hut  reserving  a  one-tenth  interest, 
which  he  directed  should  be  paid  to  his  wife. 
Upon  the  death  of  the  insured,  the  associa- 
tion collected  the  policy,  paid  to  his  widow 
one  tenth  thereof,  less  certain  sums  due  un- 
der the  agreement,  and  retained  the  residue. 
Suit  was  brought  against  the  association  by 
the  administrator  of  the  insured  to  recover 
the  residue  of  the  motney  it  had  received  on 
the  policy.  It  was  held,  the  case  of  Cam- 
maak  v.  Letoia,  15  Wall.  643,  21  L.  ed.  244, 
being  cited  and  approved,  that  the  plaintiff 
was  entitled  to  recover  from  the  association 
the  money  it  had  collected  on  the  policy,  with 
interest  thereon,  less  the  sums  advanced 
by  it  in  payment  of  fees  and  assessments. 

Tate,  by  the  assignment,  acquired  tAie  poli- 
ey  of  Wrens,  subject  to  the  rights  of  the  in- 
surance compax^  to  apply  the  proceeds  of 
the  policy  to  the  debt  of  the  association,  but 
with  the  right,  if  so  applied,  to  claim  the 
amount  from  the  association,  less  such  sum 
as  might  be  due  to  it  for  premiums  paid  for 
Wrenn  on  the  policy.  If  the  policy  had  been 
taken  out  by  Wrenin  directly  for  the  benefit 
(rf  the  association,  according  to  the  agree- 
ment, it  would  not  have  had  any  right  to  the 
proceeds  beyond  the  amount  of  the  premiums 
it  had  paid,  if,  indeed,  to  that  extent;  and  it 
has,  as  is  conceded,  the  right  to  claim  out  of 
the  proceeds,  as  against  Tiate,  the  amoumt 
of  the  premiums  so  paid.  So  that  Tate,  in 
taking  from  Wrenn  an  assignment  of  his  pol- 
icy, has  not  deprived  the  association  of  any 
lawful  right  or  interest,  pecuniary  or  other- 
wise. Notwithstanding  any  relation  he  may 
have  borne  to  the  association,  he  has  done  it 
no  injury  in  acquiring  Wrenn's  policy.  He 
is  therefore  entitled  to  recover  from  it  the 
amount  of  the  policy,  subject  to  a  deduction 
of  the  amount  for  premiums  paid  by  it  on 
the  poli<7 ;  and  he  is  also  enitatled  to  recover 
the  amount  contributed  by  him  to  enable  it, 
along  with  like  contributions  from  other 
members,  to  pay  the  interest  on  its  debt  and 
the  premiums  on  the  policies  assigned  to  the 
insurance  company  as  collateral  security  for 
the  said  debt. 

On  April  15,  1806,  a  Judgment  was  con- 
fessed by  the  Commercial  Building  Associa- 
tion m  the  circuit  court  of  Lynchburg,  in 
favor  of  the  Commercial  Bank  of  Lynch-' 
burg,  for  the  sum  of  $734.94,  and  it  oonsti- 
tutM  a  lien  on  the  property  of  the  associa- 
tion. The  issue  was  made  by  the  bill  that 
the  judgment  created  an  illegal  preference 
in  favor  of  one  of  the  creditors  of  the  associa- 
tion, and  is  within  the  provisions  of  §  1149 
of  the  Code.  The  evidence  proves  that  the 
judgment  was  not  for  a  debt  contracted  or 
money  borrowed  at  the  time  of  the  creation 
of  the  lien«  but  for  an  antecedent  debt. 

Any  lien  or  encumbrance  created  by  the 
voluntary  act  of  such  company— that  is,  a 
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company  chartered  by  a  court — for  the  pur- 
pose of  giving  a  preference  to  one  creditor 
over  another  creoitor,  except  to  secure  a 
debt  contracted  or  money  borrowed  at  the 
time,  is  within  the  provisions  of  the  statute, 
and  by  the  express  terme  thereof  inures  to 
the  b^efit,  ratably,  of  all  its  creditors.  A 
confession  of  judgment  is  not  a  passive,  but 
an  active,  act  on  Qie  part  of  the  debtor.  Such 
a  company  may  suffer  a  judgment  to  be  re- 
covered against  it  by  default,  where  it  has 
no  defense  to  the  debt;  but  it  cannot  confess 
a  judgment  for  an  antecedent  debt,  and  thus 
voluntarily  and  actively  create  a  lien  on  its 
property,  without  the  lien  inuring  ratably  to 
the  benefit  of  all  its  existing  creditors. 
Such  an  act  is  within  the  spirit,  as  well  as 
the  very  letter,  of  the  statute.  The  judgment 
was  confessed  by  the  president  of  the  asso- 
ciation, in  pursuance  of  a  resolution  adopt- 
ed that  day  by  the  association,  and  he  testi- 
fied that  it  was  done  ^to  secure  the  Commer- 
cial Bank  in  preference  to  securing  our- 
selves ;"  Tate  b«ing  confessedly  one  of  "our- 
selves." It  follows  that  the  lien  created  by 
the  judgment  confessed  in  favor  of  the  Com- 
mercnal  Bank  inures  to  the  benefit,  ratably, 
of  all  the  creditors  of  the  company  then  ex- 
isting. 

Tl^  decree  of  the  Cirouit  Court  must  he 
reversed,  and  the  cause  remanded  to  it  for 
further  proceedings,  to  be  had  therein  in 
accordance  with  the  views  expressed  in  this 
opinion. 


PORTSMOUTH   GAS    COMPANY,  PZff.  in 

Err., 

V. 

J.  B.  SANFORD  et  al. 
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A  clt7  may  be  samislied  for  money  In. 
Itn  hands  due  to  a  nonresident  contractor, 
if  the  city  itself  makes  no  objections. 

(June  15,  1899.) 

ERROR  to  the  Circuit  Court  for  the  City 
of   Portsmouth    to  review    a  judgment 
quashing    an    attachment    of  funds  in  the 
hands  of  the  City  of  Portsmouth  which  were 
alleged  to  belong  to  plaintiff's  debtor.    Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Crocker  ft  Crocker  and  Mur- 
dousl^  A  Marshall,  for  plaintiff  in  error: 

A  municipal  corporation  is  exempt  from 
liability  of  this  character  with  respect  to  its 
revenues  and  the  salaries  of  its  officers,  but 
where  it  owes  an  ordinary  debt  to  a  third 
person,  the  mere  inconvenience  of  having  to 
answer  as  garnishee  furnishes  no  sufficient 
reason  for  withdrawing  it  from  the  reach  of 
the  remedies  which  the  law  gives  to  credit- 
ors of  natural  persons  and  of  private  corpo- 
rations. 

1  Dill.  Mun.  Corp.  4th  ed.  %  101. 

Section  5  of  the  Code  provides  the  word 

Note. — For  creditors'  bill  against  municlpii 
corporation,  see  Addyston  Pipe  &  Steel  Co.  v. 
Chicago  (111.)  44  L.  R.  A.  405. 
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"person"  may  extend  and  be  applied  to  bod- 
ies politic  and  corporate  as  well  as  individ- 
uals. 

This  statutory  construction  of  the  ^ord 
"person"  is  according  to  the  rule  at  common 
law. 

Baltimore  d  0.  R.  Co.  v.  Oallahue,  12 
Gratt.  663,  65  Am.  Dec.  254;  Beaaion  v.  Far- 
mers* Bank,  12  Pet  lu2,  9  L.  ed.  1017; 
Bank  of  United  States  v.  Merchants*  Bank,  1 
Rob.  (Va.)  573. 

The  city  in  paying  over  performs  no  pub- 
lic duty — exercises  no  act  of  sovereignty. 
It  does  it  in  its  ministerial  and  private  ca- 
pacity as  contradistinguished  from  its  pub- 
lic capacity.  In  such  a  case  there  can  be  no 
real  question  of  public  policy. 

De  Voss  V.  Richmond,  18  Gratt.  338;  Rich- 
mond y.  Long,  17  Gratt.  375,  94  Am.  Dec. 
401. 

There  is  a  well-defined  distinction  between 
the  public  and  private  capacity  of  munici- 
pal corporations. 

Bailey  v.  New  York,  3  Hill,  531,  38  Am. 
Dec.  669 ;  Richmond  v.  Long,  17  Gratt.  376, 
94  Am.  Dec.  461 ;  Petersburg  v.  Applegarth, 
28  Gratt.  321,  26  Am.  Rep,  557;  Orme  v. 
Richmond,  79  Va.  86;  2  Dill.  Mun.  Corp.  4th 
ed.  S  966. 

A  municipal  corporation  is  liable  to  gar- 
nishment. 

Hicks  V.  Roanoke  Brick  Co.  94  Va.  741; 
Rood,  Garnishment,  1896,  §  18;  Rodman  v. 
Musselman,  12  Bush,  354,  23  Am.  Rep.  724; 
Newark  v.  Funk,  16  Ohio  St.  462;  Wales  v. 
Muscatine,  4  Iowa,  302;  Clapp  v.  Walker, 
25  Iowa,  315;  Adams  ▼.  Tyler,  121  Mass. 
380;  Wilson  v.  Lewis,  10  R.  I.  285;  State, 
Jersey  City,  v.  Norton,  38  N.  J.  L.  88;  La- 
redo V.  Nolle,  65  Tex.  359 ;  Denver  v.  Brown, 
1 1  Colo.  337 ;  Sauer  v.  Nevadaville,  14  Colo. 
54. 

Even  where  an  exemption  exists  it  is  a 
privilege  which  may  be  waived. 

Rood,  Garnishment,  §  23;  Las  Anamas 
County  Comrs,  v.  Bond,  3*Colo.  411;  Burton 
V.  Warren  Dist.  Twp.  11  Iowa,  166;  Clapp  v. 
Walker,  25  Iowa,  315;  Dollman  v.  Moore, 
70  Miss.  267,  19  L.  R.  A.  222;  Skelly  v. 
Westminster  School  Dist.  103  Cal.  652. 

If  the  city  of  Portsmouth  had  a  right  of 
exemption  from  garnishment  process  she  has 
waived  it,  being  ready  and  willing  to  pay 
over  the  money.  And  the  defendants  have 
no  right  to  interpose  an  objection  to  the  city 
doing  this. 

Messrs,  Watts  A  Hatton,  for  defendants 
in  error: 

A  municipal  corporation  in  Virginia  is  not 
liable  to  garnishment  proceedings. 

.  This  question    has    never    been    directly 
passed  upon  by  this  court. 

Rollo  v.  Andes  Ins.  Co.  23  Gratt.  515,  14 
Am.  Rep.  147. 

A  case  directly  analogous  to  this  is  Leake 
V,  Lacey,  96  Ga.  747. 

Municipal  corporations  are  never  liable  to 
process  of  garnishment,  and  if  summoned  as 
garnishee,  they  may  properly  be  discharged 
on  motion  without  first  making  answer. 
.  Merwin  ▼.  Chicago,  45  111.  133,  92  Am. 
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Ii)ec.  204;  Porter  d  B.  Hardware  Co.  y.  Per- 
due, 105  Ala.  293;  Wallace  v.  Lawyer,  54 
Ind.  601,  23  Am.  Rep.  661;  State,  Summer- 
field,  v.  Tyler,  14  Wash.  495,  37  L.  R.  A. 
207 ;  Bumham  v.  Fond  du  Lac,  15  Wis.  193, 
82  Am.  Dec.  668;  Merrell  v.  Campbell,  49 
Wis.  635,  35  Am.  Rep.  785;  Baltimore  v. 
Root,  Armstrong,  8  Md.  96,  63  Am.  Dec. 
692;  Memphis  v.  Laski,  9  Heisk.  511,  24 
Am.  Rep.  327;  Switzer  v.  Wellington,  40 
Kan.  250;  First  Nat.  Bank  v.  Ottawa,  43 
Kan.  294;  Riggin  v.  Hillard,  56  Ark.  476; 
Van  Cott  V.  Pratt,  11  Utah,  209;  Sheppard 
V.  Cape  Girardeau  County  (Mo. )  1  S.  W. 305 ; 
School  Dist.  No.  4  v.  Cage,  39  Mich.  484,  33 
Am.  Rep.  421 ;  Skelly  v.  Westminster  School 
Dist.  103  Cal.  652 ;  Pottier  d  S.  Mfg.  Co.  v. 
Taylor,  3  MacArth.  4;  Columbia  Brick  Co. 
V.  District  of  Columbia,  1  App.  D.  C.  351; 
Dollman  v.  Moore,  70  Miss.  267,  19  L.  R.  A. 
222;  Erie  v.  Knapp,  29  Pa.  173;  Kneeland, 
Attachm.  §  140;  Mechem,  Pub.  Oflf.  §§  875, 
876;  Drake,  Attachm.  7th  ed.  §  509  b,  6th 
ed.  §  576;  Waples,  Attachm.  2d  ed.  p.  316; 
2  Beach,  Pub.  Corp.  1696. 

It  cannot  be  permitted  that  a  city  shall 
waive  considerations  of  public  policy  by  an- 
swering garnishee  process  in  favor  of  one 
party  and  insisting  on  the  observance  of 
these  considerations  by  refusing  to  answer 
the  attempted  garnishment  of  another  party. 

First  Nat.  Bank  v.  Ottawa,  43  Kan.  294; 
Porter  d  B,  Hardware  Co.  v.  Perdue,  105 
Ala.  293. 

Buol&anaiiy  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  brought  an  action 
on  the  case  against  the  defendants  in  error 
to  recover  damages  for  injuries  alleged  to 
have  been  done  to  the  mains  and  sewer  pipes 
of  the  plaintiff.  The  defendants,  who  were 
contractors  with  the  city  of  Portsmouth  to 
construct  a  system  of  sewerage,  were  nonres- 
idents of  the  state,  and,  the  city  being  in- 
debted to  them  on  that  account,  an  attach- 
ment was  sued  out  and  levied  by  serving  a 
copy  thereof  on  the  city,  which  was  desig- 
nated as  owing  and  having  estate  of  the  de* 
fendante  in  its  possession^. 

When  the  case,  which  had  been  regularly 
matured  by  order  of  publication,  was  called, 
the  defendants  appeared  specially,  and 
moved  the  court  to  quash  the  attachment,  on 
the  ground  that  the  city  of  Portsmouth  waa 
not  liable  to  garnishment.  The  court  sus- 
tained the  motion,  quashed  the  attachment, 
and  dismissed  the  action.  To  that  judgment 
this  writ  of  error  was  awarded. 

The  only  question  involved  is  the  right  of 
the  plaintiff  to  subject  the  debt  due  from  the 
city  of  Portsmouth  to  the  defendants  under 
the  provisions  of  our  attachment  law,  whicb 
authorizes  garnishment  proceedings  against 
persons  indebted  to  nonresident  defend- 
ants. 

Section  2967  of  the  Code  provides,  among 
other  things,  how  the  estate  of  a  nonresident 
defendant  may  be  levied  upon  under  at- 
tachment proceedings,  and  how  any  person 
indebted  to  or  having  in  his  hands  effects  of 
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such  defendant  may  be  Bummoned  aa  a  gar- 
nishee. 

The  words  "any  person,"  used  in  that  sec- 
tion, include  corporations,  as  well  as  natural 
persons.  In  Baltimore  d  0.  R,  Co,  v.  Oal- 
Wiue,  12  Gratt  655,  663,  65  Am.  Dec.  254, 
it  was  held  that  when  the  word  "person"  is 
used  in  a  statute,  corporations,  as  well  as 
natural  persons,  are  included  for  civil  pur- 
poses. This  was  the  rule  at  common  law. 
2  Inst.  697,  703.  They  are  to  be  deemed  and 
taken  as  persons  when  the  circumstances  in 
which  they  are  placed  are  identical  with 
those  of  natiiral  persons  expressly  included 
in  such  statutes. 

Section  5,  su'bsec.  13,  of  the  Code  provides 
that  the  word  "person"  may  extend  and  be 
applied  to  bodies  politic  and  corporate,  as 
well  as  individuals. 

Judge  Allen,  in  delivering  the  opinion  of 
the  court  in  Baltimore  ds  O.  R.  Co.  v.  Oalla- 
hue,  12  Gratt.  (at  pages  663,  664),  said: 
"The  general  words,  as  to  what  effects,  debts, 
or  estate  of  the  defendant  may  be  attached, 
would  seem  to  embrace  his  whole  estate, 
without  respect  to  the  character  of  the  per- 
son, natural  or  artificial,  in  whose  hands  the 
effects  were,  or  by  whom  the  debt  was  due. 
The  corpora4;ion  stands  in  precisely  the  same 
position,  in  regard  to  such  effects  or  debts,  as 
a  natural  person.  If  it  owes  the  debt  or 
holds  the  effects  of  another,  it,  like  an  indi- 
vidual, is  liable  to  be  sued  by  its  creditor  or 
the  owner  of  the  property;  and  the  statute 
merely  substitutes  the  plaintiff  in  the  at- 
tachment to  the  rights  of  the  creditor  or 
owner,  as  against  the  garnishee.  No  change 
is  made  in  its  contract,  or  additional  obliga- 
tion imposed  on  it,  by  being  proceeded 
against  as  garnishee." 

The  reason! n|^  of  Judge  Allen  is  applicable 
to  all  corporations,  and  all,  it  would  seem, 
should  be  held  to  be  within  the  statute,  un- 
less there  be  some  rule  of  public  policy  which 
would  exclude  municipal  corporations. 

It  is  well  settled  that  the  officers  of  the 
state  are  not  liable  to  such  proceedings  with- 
out its  consent  {RoUo  v.  Andes  Ins.  Co.  23 
Gratt.  509«  14  Am.  Rep.  147;  2  Wade, 
Attachm.  %  346;  Drake,  Attachm.  7th  ed.  S 
516)  ;  and  it  is  claimed  that,  upon  similar 
gprounds,  municipal  corporations  should  not 
be.  In  the  courts  of  many  of  the  states  this 
view  prevails,  and  the  reason  upon  which  it 
is  based  is  thus  stated  by  a  learned  writer 
upon  the  subject  : 

"The  foundation  of  the  doctrine  that  mu- 
nicipal corporations  cannot  be  called  upon  to 
answer  as  garnishees  is  purely  a  question  of 
public  policy.  They  are  regarded  as  integral 
branches  of  the  government,  exercising  only 
public  functions,  and  intended  to  guard  pub- 
lic interests.  To  permit  them  to  be  subject- 
ed to  actions,  and  possible  judgments  and 
expense,  in  relation  to  matters  in  which  they 
have  no  interest,  it  is  claimed  would  be  an  in- 
tolerable burden  in  view  of  the  large  number 
of  persons  who  necessarily  stand  toward 
them  as  creditors.  To  turn  them  into  mere 
instruments  for  the  collection  of  private 
debts,  it  is  thought,  would  detract  from  their 
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dignity,  and  be  subversive  of  the  public  in- 
terest. To  place  the  debts  owing  by  large 
cities,  towns,  or  other  municipal  govern- 
ments within  the  reach  of  this  facile  process, 
it  is  feared  might  endanger  the  working  ca- 
pacity of  the  government,  by  driving  away 
the  employees  upon  whom  its  executive  du- 
ties devolve,  thus  endangering  the  peace  and 
good  order  of  the  community;  and  much 
more  to  the  same  general  purport,  which  is 
not,  however,  universally  convincing."  2 
Wade,  Attachm.  §  345. 

Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, while  conceding  that  the  weight 
of  authority  is  in  favor  of  the  nonliability  of 
municipal  corporations  to  garnishment,  ex- 
presses the  opinion  that,  where  the  question 
is  left  entirely  open  by  statute,  on  principle 
a  municipal  corporation  is  exempt  from  lia- 
bility of  this  character  with  respect  to  its 
revenues  and  the  salaries  of  its  officers,  but 
that,  where  it  owes  an  ordinary  debt  to  a 
third  person,  the  mere  inconvenience  of  hav- 
ing to  answer  as  garnishee  furnishes  no  suf- 
ficient reason  for  withdrawing  it  from  the 
reach  of  the  remedies  which  the  law  gives 
creditors  of  natural  persons  and  private  cor- 
porations.    1  Dill.  Mun.  Corp.  4th  ed.  $101. 

By  an  act  approved  February  19,  189^ 
(Acts  Assem.  1897-98,  chap.  410,  p.  445), 
express  authority  is  given  to  subject  the 
wages  and  salaries  of  the  officials,  clerks,  and 
employees  of  a  municipal  corporation  by  gar- 
nishment, where  a  judgment  has  been  ren- 
dered againet  any  such  official,  clerk,  or  em- 
ployee. If  it  be  the  policy  of  the  state,  as 
shown  from  this  act,  to  make  a  municipal 
corporation  liable  to  garnishment  upon  debt« 
due  its  officials,  there  would  seem  to  be  no 
good  reason  for  holding  that  it  should  not  be 
liable  to  proceeding  where  it  owes  an  ordi- 
nary debt  to  a  third  person,  unless  a  con- 
trary rule  has  been  established  in  this  state. 
We  have  no  decision  of  this  court  upon  the 
precise  point.  In  the  case  of  Hicks  v.  Roa- 
noke  Brick  Co.  94  Va.  741,  it  was  held  that 
a  writ  of  fieri  facias  againat  a  contractor  was 
a  lien  upon  the  amount  due  him  by  the  city 
of  Roanoke  for  work  done.  In  order  to  sub- 
ject that  fund  in  the  hands  of  the  city,  and 
make  the  lien  available,  the  execution  credit- 
or would  have  the  right,  it  would  seem,  from 
the  very  necessity  of  the  case,  to  implead  the 
city,  and  bring  it  before  the  court.  If  the 
city  can  be  brought  before  the  court,  in  order 
to  subject  the  fund  in  its  hands  to  the  sat- 
isfaction of  the  lien,  there  is  no  reason  why 
it  cannot  be  done  by  garnishment ;  for  in  that 
proceeding  its  rights  can  be  as  fully  protected 
as  in  any  other.  Besides,  the  objection  to 
lK>lding  municiplil  corporations  liable  to  gar- 
nishment is  not  based  upon  the  form  of  the 
proceeding,  but  upon  the  ground  that  such 
corporations  should  not  be  impleaded  at  all 
in  controversies  in  which  they  have  no  in- 
terest, and  where  the  object  of  bringing  them 
before  the  court  is  merely  to  subject  funds  in 
their  hands,  due  to  one  of  the  litigating  par- 
ties, to  the  payment  of  a  debt  due  the  other. 

If  a  municipal  corporation  is  liable  to  gar- 
nishment in  tne  ordinary  caae,  where  both  the 
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execution  debtor  and  the  garnishee  are  resi- 
dents of  the  state,  it  is  clearly  so  where  the 
principal  debtor  is  a  nonresident  of  the  state. 
In  that  class  of  cases  another  rule  of  pub- 
lie  policy  is  to  be  considered,  and  that  is  that 
the  state  owes  it  to  its  own  citizens  to  pro- 
vide appropriate  remedies  by  which  home 
creditors  may  subject  the  assets  or  effects  of 
nonresident  debtors  to  the  payment  of  their 
debts.  The  general  rule  is  that  a  foreign 
{^rsonal  representative  or  guardian  cannot 
be  sued  out  of  the  jurisdiction  in  which  he 
qualified,  because  his  duties  are  considered 
as  strictly  local;  yet,  under  special  circum- 
stances, in  order  to  protect  home  creditors, 
the  general  rule  gives  way,  and  our  courts 
take  jurisdiction  of  suits  against  them,  as 
was  done  in  Tunstall  v.  Pollard,  11  Leigh,  1, 
and  in  Clendenning  v.  Conrad,  91  Va.  410. 
The  ground  upon  which  our  courts  take  ju- 
risdiction in  such  cases  is  that  it  is  the  duty 
of  every  sovereignty  to  provide  for  the  se- 
curity of  its  own  people.  Our  attachment 
laws  against  nonresident  debtors  having  as- 
sets or  effects  in  this  state  are  based  upon 
the  same  principle,  and  give  creditors  the 
right  to  subject  such  assets  or  effects  to  the 


payment  of  their  debts  in  suits  upon  con- 
structive notice,  in  violation  of  the  general 
rule  that  all  parties  sued  are  entitled  to  per- 
sonal notice. 

Upon  the  facts  of  this  case  little  incon- 
venience and  no  prejudice  can  result  to  the 
city  of  Portsmouth  by  holding  it  liable  to 
garnishment.  The  work  undertaken  by  the 
defendants  for  the  city  has  been  completed. 
The  city  has  retained,  upon  notice  of  the 
plaintiff's  claim,  a  sum  sufficient  to  meet  its 
demand.  The  city  is  making  no  objection, 
so  far  as  the  record  shows,  to  the  proceeding 
against  it.  The  only  objection  made  is  by 
the  defendants,  and,  if  that  objection  pre- 
vails, its  effect  will  be  to  enable  the  defend- 
ants to  withdraw  their  effects  from  the  state, 
and  compel  the  plaintiff  to  abandon  its 
claim,  or  bring  suit  in  a  foreign  jurisdiction, 
remote  from  the  place  where  the  cause  of  ac- 
tion arose. 

We  are  of  opinion  that  the  city  of  Ports- 
mouth was  liable  to  garnishment,  and  that 
the  judgment  complained  of  mu8t  therefore 
he  reversed  and  set  aside,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings. 
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City  of  LAURENS,  Appt,, 

V. 

C.  R.  ELMORE,  Respt, 

An  ordinanee  Imposing  a  license  tnx 
on  occnpations  is  invalid  as  against  a  per- 
son selling  picture  frames,  when  he  sells 
them  only  on  pictures  made  in  another  state 
pursuant  to  orders  theretofore  given. 

(Jonea,  J.,  diaaents.) 

(July  6«  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Laurens  County 
reversing  a  judgment  of  the  Mayor's  Court 
for  the  City  of  Laurens  convicting  defend- 
ant of  violation  of  an  ordinance  fixing  a 
special  license  tax  upon  occupations.  Af- 
firmed. 

The  facts  are  stated  in  the  opindons. 

Messrs.  F.  P.  MeOowan  and  W.  B. 
Blol&ey,  for  appellant: 

The  ordinance  in  question  is  a  business 
order  under  the  city's  charter,  and  it  applies 
to  M.  persons  doing  business  in  the  city  of 
Laurens  without  discrimination  against  any 
person  or  corporation,  or  their  ageots,  of  an- 
other atate. 

The  sole  question  is,  Is  the  ordinance  in 
question  null  and  void  as  againat  nonresi- 

KoTE. — For  a  similar  decision  under  an  oF 
dlnance  as  to  peddling,  see  State  ▼.  Coop  (S.  C.) 
41  li.  B.  A.  601 ;  see  also  cases  there  referred 
to  on  the  right  to  take  orders  in  interstate 
business. 
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dents  under  the  interstate  commerce  law  of 
the  United  States  7 

We  submit  not,  because  the  ordinance  ap- 
plied to  all  persons  alike,  and  there  is  no 
discrimination  against  nonresidents. 

Howe  Mach.  Co.  v.  Oage,  100  U.  S.  676, 
25  L.  ed.  754 ;  Ficklen  v.  8helhy  County  Tax- 
ing Dist,  146  U.  S.  1,  36  L.  ed.  601,  4  Inters. 
Com.  Rep.  79. 

Messrs,  Ball,  Simpkins,  ft  Ball  and 
P.  H.  Nelson  for  respondent. 

Pope,  J.,  delivered  the  opinion  of  the 
count: 

This  is  an  appeal  from  the  judgment  of 
the  circuit  court,  which  reversed  the  judg- 
ment of  the  mayor's  count  of  the  city  of 
Laurens,  wherein  the  defendant  was  ad- 
judged guilty  of  the  violation  of  an  ordinance 
of  such  city,  fixing  a  special  license  tax  for  all 
occupations  oamed  on  within  said  city  of 
Laurens,  South  Carolina.  It  seems  that  the 
Chicago  Portrait  Compeny,  of  Chicago,  in 
the  state  of  Illinois,  is  engaged  in  the  busi- 
ness of  enlarging  pictures  or  photographs, 
and  selling  frames  to  such  pictures.  This 
company  carries  on  this  work  through 
agents,  who  deliver  such  work,  when  com- 
pleted, under  a  contract  previously  made  be- 
tween the  customer  and  said  company.  To 
purchase  the  frames  is  entirely  voluntary, 
but  the  company  only  sends  frames  to  its 
customers  in  contracts  for  enlarging  pictures 
or  photographs.  Of  course,  it  is  lawful  for 
the  city  of  Laurens  to  exact  a  license  from 
persons  doing  business  within  the  limits  of 
such  city,  unless  the  same  contravenes  the 
laws  of    the    United    States.    The    circuit 
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judge  held  iha4;  th«  proposed  speoial  licexBe 
was  in  contraveoition  of  the  claufie  of  the 
United  Ste^tes  Constitution  which  confides 
to  Congress  the  power  to  regula/te  inJteretate 
commeixie.  This  oourt^  in  the  recent  case  ot 
State  V.  Coop,  52  S.  C.  508,  41  L.  R.  A.  501, 
held  that  one  who  delivers  a  portrait  already 
sold  in  a  frame,  with  option  to  the  purchaser 
to  buy  a  frame,  as  set  out  in  the  contract  of 
sale  of  the  portrait,  is  not  a  hawker  and  ped- 
dler, under  Code  Crim.  Prcw.  S  294,  in  selling 
the  frame  to  the  purchaser  of  the  portrait. 
This  decision  was  bottomed  upon  the  two 
prior  cases  oi  State  v.  Moorehead,  42  S.  C. 
211,  26  L.  R.  A.  585,  and  Alexander  Bros,  t. 
Oreenville  County,  49  S.  C.  527,  and  all 
these  oases  are  decided  in  view  of  §  8,  art. 
1,  of  the  Constitution  of  the  United  Stcutes. 
If  Congress  has  had  confided  to  it,  under  the 
terms  of  the  Federal  Constituftion,  the  duty 
of  regulating  commerce  between  the  states,  its 
jurisdiction  is  exclusive;  and  the  states  can 
only  exercise  any  interference  with  such  com- 
merce by  special  power  given  therefor  by 
Congress.  No  power  has  been  confided  by 
Congress  to  the  states  of  this  Union,  except 
in  a  few  cases;  and  the  present  instance  is 
not  one  of  them.  Henoe  the  ordinance  of  the 
city  council  of  Laurens  now  in  question  is 
unlawful,  and  therefore  the  circuit  judge 
committed  no  error  in  the  ruling  appealed 
frcMu.  See  Brennan  v.  Tituaville,  153  U.  S. 
289,  38  L.  ed.  719,  4  Inters.  Com.  Rep.  668. 
It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  affirmed, 

QBxjt  A.  J.«  concurs 'in  result. 

Jones,  J.,  dissenting: 

I  concur  in  the  opinion  by  Mr.  Justice 
Pope  in  so  far  as  it  is  held  therein  that  the 
ordinance  in  question  and  the  sentence  there- 
under are  void  as  an  interference  with  in- 
terstate oommeroe,  as  applied  to  iAie  aot  of 
the  defendant  in  referenoe  to  the  delivery  of 
enlarged  pictures  or  photographs  as  the 
agent  of  4^  Chicago  Portrait  Company,  a 
resident  of  Chicago,  Illinois,  pursuant  to  or- 
ders theretofore  given.  To  this  extent  the 
ruling  is  in  perfect  accord  with  the  decisions 
of  the  United  States  Supreme  Court,  a  num- 
ber of  which  were  cited  in  the  case  of  Bren- 
nan V.  Titusville,  153  U.  S.  289,  38  L.  ed. 
719,  4  Inters.  Com.  Rep.  658,  referred  to  in 
the  opinion  by  Mr.  Justice  Pope.  But  I  am 
unable  to  agree  in  so  far  as  the  opinion  holds 
the  ordinance  requiring  a  license  to  sell  pic- 
ture frames  within  the  city  of  Laurens  is 
void  as  applied  to  the  act  of  the  defendant 
in  this  case.  The  record,  or  brief,  to  which 
alone  we  may  look  for  the  facts  of  this  case, 
shows  that  defendant  "delivered  the  en- 
larged pictures  or  photographs  pursuant  to 
orders  theretofore  given,  and  that  he  only 
sold  picture  frames  to  persons  who  had  giv- 
en orders  for  enlarged  photographs."  Here, 
then,  is  the  distinct  fact  thsJt  the  picture 
frames  were  not  sold  and  delivered  pursuant 
to  any  intersrtote  order  or  contract  therefor. 
I  admit  that>  if  the  picture  frames  had  been 
sold  and  delivered  pursuamt  to  the  contract 
for  delivery  of  the  enlarged  pictures,  such' 
46  L.  R.  A. 


aeJes  and  delivery  would  constitute  inter- 
state commerce,  and  would  come  under  the 
principle  announced  in  reference  to  delivery 
of  the  enlarged  pictures.  But  in  this  case 
it  does  not  even  appear  that  the  picture 
frames  were  manufactured  abroad  and  im- 
ported into  this  state;  much  less,  imported 
pursuant  to  an  order  therefor.  Nor  ooes  it 
appear  that  the  business  of  sellioig  picture 
frames  to  a  particular  class  of  purchasers 
is  so  directly  connected  with  the  primary 
business  of  enlarging  pictures  as  to  be  a  nec- 
essary incident  thereto.  If  the  sale  of  pic-' 
ture  frames  is  not  merely  convenient  and  ad- 
vantageous, 'but  is  essentited,  to  the  business 
of  enlarging  pictures,  such  sale  would  doubt- 
less be  protected  as  interstate  commerce, 
along  with  the  interstate  business  of  which 
it  is  a  necessary  part.  But  the  contract  for 
the  enlargemexJt  of  the  picture,  not  provid- 
ing, as  it  might  have  done,  for  the  sale  and 
delivery  of  the  frame,  shows  that  the  parties 
did  not  contemplate  the  sale  of  frame  as  a 
part  of  or  essential  to  the  transaction  for  en- 
larging the  picture.  Even  if  it  should  be 
imagined  that,  owing  to  the  delicate  nature 
of  the  worl^  the  pictures  were  delivered  in 
f rajne,  with  option  to  the  customers  to  pur- 
chase the  frame,  if  they  desired,  that  would 
not  make  the  sale  of  the  frames  while  in  this 
stsite  an  interstate  transaction.  Such  com- 
merce is  domesrt^ic,  and  subject  to  the  tax  or 
license  laws  of  the  state,  which  do  not  dis- 
criminate against  the  citizens  and  produots 
of  other  states.  It  is  not  contended  that  iih% 
ordinance  discriminates.  Kor  is  it  intimated 
that  the  picture  frames  were  sold  in  the 
original  packages  in  which  they  were  im- 
ported, if  imported  at  all. 

In  the  case  of  Hov;e  Mach,  Co.y,Chige,lOO 
U.  S.  676,  25  L.  ed.  754,  the  Supreme  Court  of 
the  United  States  held  that  a  srtate  tax  on 
peddlers  of  sewing  machines,  which  applies 
alike  to  sewing  machines  manufactured  in 
the  state  and  out  of  it,  is  not  repugnant  to 
the  Federal  Constitution.  In  that  case  the 
machines  sold  were  with  the  salesmen  at  the 
time  of  the  sale,  thus  distinguishing  from 
cases  in  which  the  sales  were  made  by  order 
or  sample  of  goods  not  in  the  state  at  the 
time  of  the  contract  of  sale.  In  the  case  of 
State  V.  Emert,  103  Mo.  241,  11  L.  R.  A.  219, 
3  Inters.  Com.  Rep.  527,  the  supreme  court 
of  Missouri,  in  a  very  able  opinion,  hdd  that 
the  sale  of  goods  which  are  in  another  state 
at  the  time  of  sale,  for  the  purpose  of  intro- 
ducing them  into  the  state  in  which  a  regu- 
lation conceiving  their  sale  is  made,  is  inter- 
state commerce ;  and  a  tax  upon  them  before 
they  are  brought  into  the  state  is  a  tax  on 
interstate  commerce,  llie  imposition  of 
a  license  tax  on  the  person  making  sale 
of  them  is  also,  in  efifect,  a  tax  upon  the 
goods,  and  illegal,  because  a  state  cannot 
tax  goods  beyond  its  jurisdiction;  but  as 
soon  as  the  goods  are  brought  into  the  state, 
and  have  become  a  part  of  its  general  mass 
of  property,  they  become  taxahle  the  same 
as  other  similar  property  within  the  sta/te. 
This  was  the  case  of  a  peddler  selling  a  sew- 
ing machine  as  the  agent  of  a  nonresident 
manufacturer  after  the  introduction  there- 
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of  into  the  state  of  Miasouri.  On  appeal  to 
the  Supreme  Court  of  the  United  States,  that 
tribunal  affirmed  the  judgment  of  the  Mis- 
souri court.  Emeri  v.  Misaouri,  156  U.  S. 
296,  39  L.  ed.  430,  5  Inters.  Com.  Rep.  68. 
The  distinction  ie  clearly  drawn  between  at- 
tempts by  state  laws  to  tax  property,  or  im- 
pose a  license  tax  for  selling  the  same,  so 
as  to  burden  interstate  commerce  therein, 
before  introduction  into  the  state  and  iaioor- 
poratiom  as  a  part  of  the  property  of  the 
state,  and  such  attempts  after  the  property 
is  so  introduced;  the  former  being  in  oon- 
fliot  with  the  commercial  clause  of  the  Fed- 
eral Constitution,  and  the  latter  not,  if  not 
discriminatory.  Brennan'9  Case,  dted  by 
Mr.  Justice  Pope,  does  not  confliot  wit^  this 
view.  In  that  the  admitted  fact  was  th&t 
Bremian,  as  the  agent  of  the  manufacturer 
of  picture  frames  and  malcer  of  portraits,  re- 
siding in  Chicago,  Illinois,  solicited  orders 
in  Pennsylvania  for  pictures  and  picture 
frames,  exhibiting  samples  of  his  pictures 
and  frames,  and,  upon  receiving  orders  for 
pictures  and  picture  frames,  the  maoiufac- 
turers  forwarded  the  same  direct  to  the  pur- 
chaser. In  suc^  case  the  sale  and  delivery 
of  tiie  frames,  as  well  as  the  pictures,  was 
clearly  cm  interstate  transaction,  and,  as 
sucfti,  exempt  from  the  direct  burden  placed 
thereon  by  the  state  law.  I  do  not  regard 
the  case  of  State  v.  Coop,  52  S.  C.  508,  41  L. 
K.  A.  501,  as  decisive  of  this  case.  Thcut  case 
merely  decides  that  one  who  delivers  a  por- 
trait already  sold,  in  a  frame,  with  option 
to  the  purchaser  to  buy  a  frame,  as  set  out 


in  the  contract  of  sale  of  the  portrait,  is  not 
a  hawker  and  peddler,  under  our  statutes. 
The  case  was  rested  on  the  principle  an- 
nounced in  State  v.  Moorehead,  42  S.  C.  211, 
20  L.  R.  A.  585,  and  Alexander  Bros,  v. 
Greenville  County,  49  S.  C.  527,  wherein  it 
was  held  that  a  traveling  salesmaoi  of  an  es- 
tablished agency  in  this  dtate  for  the  sale  of 
a  machine,  who  solicited  orders,  sold  by  sam- 
ple, and  occasiooSally  sold  the  sample  itself, 
was  not  a  hawker  or  peddler,  within  the 
meaning  of  our  statute.  The  court  was 
careful  to  say:  'This  court  does  not  under- 
take to  say  that  the  agent  might  not  have 
sold  the  frames  in  such  manner  as  to  have 
violated  the  said  statute,  but  the  language 
herein  used  must  be  construed  as  applicable 
alone  to  the  fadts  of  this  case«  w4iich  show 
that  the  sale  of  the  frames  was  a  mere  inci- 
dent to  the  regular  employment  of  the 
agent." 

As  the  oonviction  and  sentence  by  the  may- 
or's court  was  for  delivering  enlarged  pho- 
tographs and  selling  frames  for  said  pic- 
tures without  a  license,  it  is  proper  to  affirm 
the  judgment  of  the  circuit  oourt,  reversing 
the  jddgment  of  the  mayor's  court;  but,  un- 
der my  view  as  to  the  validity  of  the  ordi- 
nance forbidding  the  selling  of  picture 
frames  in  the  city  of  Laurens  without  a  li- 
cense, as  applied  to  the  facts  appearing  in 
the  case  now  before  us«  the  case,  as  it  seems 
to  me«  should  be  remanded  for  a  new  trial 
before  the  mayor's  court  for  the  alleged  vio- 
lation of  that  ordinance. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


STATE  of  New  Jersey,  Charles  BOTT  et  al, 
Prosecutors,  Plffs.  in  Err., 

V. 

George  WURTS. 

•1.  The  Judicial  department  of  the 
arovernment  has  the  ri^ht  to  consider 

whether  the  legislative  department  and  Its 
agencies  have  observed  constitutional  Injunc- 
tions in  attempting  to  amend  the  Constitu- 
tion, and  to  annul  their  acts  in  case  they  have 
not  done  so. 

2.  The  statnte  which  provided  for 
■ubmlttinar  proposed  conatttntional 
auKendmenta  to  the  people  empowered 
the  governor  of  the  state  to  appoint  a  com- 
mission to  ascertain  the  result  of  the  popular 
vote,  and  authorized  him  to  proclaim  that  re- 
sult. Held,  that,  at  the  instance  of  a  citizen 
of  the  state,  the  supreme  court  had  power 
to  review  by  certiorari  the  determination  of 
the  commission,  notwithstanding  the  procla- 
mation of  the  governor. 

8.  In  deternttnlngr  Whether  a  proposed 
eonatitntlonal  amendn&ent  waa  ap- 
proved and  ratified  by  *'a  majority  of  the 

*Headnote«  by  Dixon,  J. 


electors  qualified  to  vote  for  members  of  the 
legislature  voting  thereon,"  only  those  elect- 
ors who  lawfully  vote  for  or  against  the 
amendment  are  to  t)e  considered. 
4.  Qnaare*  whether  the  Conatltntlon  di- 
rect* that,  iw^hen  aeveral  propoaed 
amendmenta  are  snbntltted  to  the 
people,  thejr  ahall  be  ao  anbuKltted  that 
the  electors  may  vote  for  or  against  any 
amendment  without  voting  upon  any  other 
amendment.  But,  assuming  that  it  does,  it 
is  too  late  to  question  the  election,  becauae 
of  ambiguity  on  this  point  in  the  submitting 
statute  when  the  election  has  proceeded 
throughout  the  state  without  objection  on  the 
part  of  any  person,  and  every  qualified  elect- 
or who  desired  to  exercise  his  franchise  haa 
done  so  without  seeking  to  vote  on  some  of 
the  amendmentSy  while  refraining  from  vot- 
ing on  the  rest. 

{Magie,  Oh,  J.,  and  Cfummere  and  Lippinoott, 

J  J.,  dissent,} 

(June  19,  1899.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  affirming  a  judgment   of   the 
Board  of  State  Canvassers   that  a   certain 


NOTS. — As  to  decision  respecting  the  adop- 
tion of  a  Constitution  by  the  state,  or  an 
amendment  thereto,  see  also  Miller  v.  Johnson 
45  L.  R.  A. 


(Ky.)  15  L.  B.  A.  524  ;  State,  Wlneman,  v.  Dahl 
(N.  D.)  34  L.  B.  A.  97;  and  Worman  v.  Hagan 
(Md.)  21  L.  B.  A.  716. 
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proposed    conatitutional     amendment     had 
been  adopted.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Allan  Ii.  MeDermott,  for  plain- 
tiffs in  error: 

The  act  of  1897,  providing  for  the  submis- 
sion of  the  proposed  amendments^  is  uncon- 
stitutional. 

If  the  amendments  were  not  submitted  in 
accordance  with  the  provisions  of  article  9 
of  the  state  Constitution,  it  is  not  only  with- 
in the  power  of  this  court  to  set  aside  the 
action  of  the  board  of  canvussers,  but  it  is  a 
duty  to  be  performed  regardless  of  conse- 
quences. 

Koehler  v.  Hill,  60  Iowa,  543. 

When  more  than  one  amendment  is  sub- 
mitted to  the  people  they  shall  be  submitted 
in  such  form  tAiat  voters  may  vote  for  or 
against  each  amendment  separately. 

Messrs.  'William  B.  Edwards  and 
John  P.  Stoekton  also  for  plaintiffs  in  er- 
ror. 

Mr.  S.  BL  Grey,  Attorney  Greneral,  for 
defendant  in  error: 

Whetiher  in  any  case  a  certiorari  is  a 
proper  mode  for  testing  the  validity  or  de- 
termining the  result  of  a  popular  election 
may  well  be  doiibted. 

State,  Oledhill,  v.  Passaic  County,  25  N. 
J.  L.  354 ;  State  v.  Anderson,  1  N.  J.  L.  36. 

Ministerial  duties  are  those  in  the  per- 
formance of  which  there  is  no  discretion. 

People  y.  Oakland  Bd.  of  Edu.  54  Cal. 
375. 

The  ministerial  duties  of  election  officers 
cannot  be  reviewed  by  certiorari. 

People,  Concin,  v.  Walter,  68  N.  Y.  403; 
People,  Onderdonk,  v.  Queens  County  Supers. 
1  Hill,  195;  People,  Van  Voast,  v.  Van 
Blyck,  4  Cow.  323. 

If  the  board  of  canvtassers  computed  cor- 
rectly the  votes  which  they  found  on  the 
statements  from  the  different  election  pre- 
cincts, this  court  could  afford  no  measure  of 
relief,  and  this  court  will  not  give  a  judg- 
ment which  would  be  ineffectual  for  any  pur- 
pose. 

People,  Gray,  v.  Phillips,  67  N.  Y.  682; 
People,  Corvnn,  v.  Walter,  68  N.  Y.  408. 

The  canvassing  board  exercises  merely 
ministerial  powers,  and  when  its  duties  have 
been  discharged  and  the  board  has  adjourned 
it  is  functus  offlciA,  and  the  court  cannot 
compel  them  to  reassemble,  or  give  them  any 
powers  if  they  do  so. 

Clark  V.  Buchanan^  2  Minn.  346;  Mc- 
Crary,  Elections,  4th  ed.  §  268;  State, 
Stokes,  V.  Camden  County  Freeholders,  35 
N.  J.  L.  217. 

It  is  only  by  a  writ  of  quo  warranto  that 
an  investigation  can  be  had  as  to  how  the 
votes  were  cast,  and  as  to  the  intention  of 
the  voters  who  cast  them. 

State,  Oledhill,  v.  Passaic  County,  25  N. 
J.  L.  355;  State,  Love,  v.  Hudson  County 
Freeholders,  35  N.  J.  L.  269. 

The  allowance  of  a  certiorari  when  the 
public  is  concerned  is  purely  discretionary. 

State  V.  Middletoxcn,  24  N.  J.  L.  124; 
State,  Zdbriskie,  v.  Hudson  City,  29  N.  J.  L. 
115;  State  V.  French,  24  N.  J.  L.  736;  Peo- 
45  L.  E.  A« 


pie,  Affneuf,  v.  New  York,  2  Hill,  9;  People, 
Church,  V.  Allegany  County  Supers.  15 
Wend.  199;  People,  Davis,  v.  HUl,  63  N.  Y. 
547;  Keys  v.  Marin  County  Supers.  42  Cal. 
252. 

Thia  writ  should  have  been  applied  for^ 
if  it  was  intended  to  make  any  such  appli- 
cation, before  the  governor's  proclamation 
was  niade  declaring  the  result  of  the  voting 
at  the  special  election,  and  during  the  week 
in  which  the  governor  withheld  hie  procla- 
mation, at  the  request  of  counsel  for  the 
prosecutors,  to  enable  them  to  take  steps  to 
review  the  action  of  the  election  cffioers  and 
the  state  canvassers. 

Where  parties  stand  by  until  the  act  in- 
tended to  be  challenged  has  been  completed 
before  applying  for  certiorari,  the  writ  will 
not  be  allowed,  and  if  allowed  will  be  dis- 
missed. 

State,  Wilkinson,  v.  Trenton,  36  N.  J.  L. 
500 ;  State,  Zahriskie,  v.  Hudson  City,  29  N. 
J.  L.  116;  State  v.  Everitt,  23  N.  J.  L.  378; 
State,  Malone,  v.  Jersey  City  Water  Comrs. 
30  N.  J.  L.  249;  State,  Hampson,  v.  Pater- 
son,  36  N.  J.  L.  159;  State,  Ropes,  v.  Essex 
Public  Road  Board,  37  N.  J.  L.  335;  State, 
Meday,  v.  Rutherford,  52  N.  J.  L.  499. 

The  court  of  errors  has  declared  that  a 
"certiorari  to  review  the  action  of  a  public 
official  will  not  lie  in  favor  of  prosecutors 
who  have  no  personal  or  property  interest 
to  be  specially  aYkl  inunediately  affected." 

Jersey  City  v.  State,  Traphagen,  53  N.  J. 
L.  434;  State,  West  Jersey  Traction  Co.,  v. 
Camden  Bd.  of  Public  Works,  58  N.  J.  L. 
362;  State,  Tallon,  v.  Hoboken,  59  N.  J.  L. 
383;  State,  VanDerbeek,  v.  Jersey  City,  13 
N.  J.  L.  J.  346. 

This  court  is  asked  to  examine  into  the 
evidence  upon  which  the  canvassers  acted, 
for  the  purpose  of  determining  whether  it 
was  sufficient  to  justify  the  conclusion 
reached  by  the  canvassers.  The  que»tion 
thus  presented  is  not  a  judicial  one.  It  is 
purely  political. 

Brittle  Y.  People,  2  Neb.  198;  White  v. 
Hart,  13  Wall.  649,  20  L.  ed.  686;  Texas  v. 
White,  7  Wall.  700,  19  L.  ed.  227 ;  Calhoun 
V.  Calhoun,  2  S.  C.  N.  S.  294;  2  Story,  Const. 
567,  note. 

The  ballot  must  contain  some  expression 
of  choice,  otherwise,  in  the  very  nature  of 
things,  it  would  cease  to  be  a  ballot. 

Cushing,  Legislative  Assemblies,  K  103; 
Cooley,  Const.  Lim.  761 ;  6  Am.  &  Eng.  Enc. 
Law,  title  Election^  subdiv.  12,  p.  342,  note. 

Behrensmeyer  v.  Kreitz,  135  111.  595. 

If  a  ballot  expresses  the  intention  of  the 
voter  without  a  reasonable  doubt  it  is  suffi- 
cient, although  technically  inaccurate. 

Hawes  v.  Mxller,  56  Iowa,  395. 

Unless  there  be  a  legal  ballot  there  could 
be  no  vote,  which  is  "a  formal  expression  of 
will,  of  a  preference,  wish,  or  choice." 

Century  Diet.  p.  6790. 

What  is  needed  in  New  Jersey  in  order  to 
make  a  vote  effective  is,  first,  a  lawful  ballot, 
which  is  so  framed  as  to  express  a  choice 
and  which  is  oast  by  a  qualified  elector  in 
accordance  with  the  law  regulating  elections. 

Chandless  v.  State  Day,  56  N.  J.  L.  682. 
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Dizoaiy  J.t  delivered  the  opinion  of  the 
court: 

Article  9  of  the  Constitution  of  New  Jer- 
sey, ratified  by  the  people  August  13,  1844, 
is  ae  follows:  "Any  specific  amezKlmenit  or 
amendments  to  tiie  Oomrtitution  may  be  pro- 
posed in  the  senate  or  general  assembly,  and 
if  the  same  shall  be  agreed  to  by  a  majority 
of  the  m^nbers  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amend- 
ments shall  be  entered  on  their  journals, 
with  the  yeas  and  nays  taken  thereon,  and 
referred  to  the  legislature  then  next  to  be 
chosen,  and  shall  be  published  for  three 
months  previous  to  making  such  choice,  in 
at  least  one  newspaper  of  each  county,  if  any 
be  published  therein;  and  if,  in  the  legisla- 
ture next  chosen  as  aforesaid,  such  proposed 
amendment  or  amendments,  or  any  of  them, 
shall  be  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  house,  then  it  shall 
be  the  duty  of  the  legislature  to  submit  such 
proposed  amendment  or  amendments,  or  such 
of  them  as  may  have  been  agreed  to  as  afore- 
said by  the  two  legislatures,  to  the  people, 
in  such  manner  and  at  such  times,  at  least 
four  months  after  the  adjournment  of  the 
legislature,  as  the  legislature  shaJU  prescribe; 
and  if  the  people,  at  a  special  election  to  be 
held  for  that  purpose  only,  shall  approve 
and  ratify  such  amendment  or  amendments, 
or  any  of  them,  by  a  majority  of  the  electors 
qualified  to  vote  for  members  of  the  legisla- 
ture voting  thereon,  such  amendment  or 
amendments  so  approved  and  ratified  shall 
become  part  of  the  Constitution;  provided, 
that  if  more  than  one  amendment  be  sub- 
mitted, they  shall  be  submitted  in  eudh  man- 
ner and  form  that  the  people  may  vote  for 
or  against  each  amendment  separately  and 
distinctly;  but  no  amendment  or  amend- 
ments shall  be  submitted  to  the  people  by 
the  legislature  oftener  than  once  in  Ave 
years."  The  legislature  of  1896  and  1897 
having  regularly  agreed  to  three  proposed 
amendments,  one  of  which  related  to  lotter- 
ies, another  to  appointment  to  ofiice,  and  the 
third  to  woman  suffrage,  an  act  was  passed 
and  approved  May  25,  1897,  for  submitting 
theae  amendments  to  the  people  of  the  state. 
This  act  after  pfroviding  for  the  transmis- 
sion to  the  secretary  of  state  of  certificates 
showing  the  results  of  the  voting  in  the  sev- 
eral election  precincts  throughout  the  sta;te, 
enacts  as  follows:  "It  shall  be  the  duty  of 
the  governor  to  summon  to  attend  him,  on 
the  nineteenth  day  of  October  next,  four  or 
more  of  the  members  of  the  senate,  who  shall 
meet  on  said  day  of  October  in  the  senate' 
chamber,  in  t^e  city  of  Trenton,  at  the  hour 
of  two  o'clock  p.  M.,  and  they,  with  the  gov- 
enjor,  shall  constitute  a  board  of  stete  can- 
\;«ssers  to  canvass  and  estimate  the  votes 
given  for  and  against  each  of  said  amend- 
ments; and  the  said  board  of  state  canvass- 
ers shall  proceed  to  organize  and  determine 
the  result  according  to  the  provisions  of  the 
act  entitled  'An  Act  to  Regulate  Elections,' 
approved  April  18,  1876,  so  far  as  they  are 
applicable.  .  .  .  The  said  board  of  state 
canvassers  shall  determine  and  declare 
which  of  said  proposed  amendments  have 
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been  adopted,  and  shall  forthwith  deliver  a 
statement  of  the  result  as  to  each  amend- 
ment to  the  secretary  of  state  of  this  state, 
to  be  filed  in  his  office  as  an  official  paper, 
and  any  proposed  amendment  which  by  said 
certificate  and  determination  of  the  board  of 
state  canvassers  shall  appear  to  have  re- 
ceived in  ite  favor  a  majority  of  all  the  votes 
cast  in  the  state  for  and  against  said  pro- 
posed amendment  shall  from  the  time  of  fil- 
ing such  certificate  be  and  become  an  amend- 
ment to  and  part  of  the  Constitution  of  this 
state;  and  it  shall  be  the  duty  of  the  gover- 
nor of  this  stete  forthwith  after  such  deter- 
mination to  issue  a  proclamation  declaring 
which  of  said  proposed  amendments  have 
been  adopted  by  the  people."  Laws  1897,  p. 
466,  §  12.  The  board  of  state  canvassers, 
provided  for  as  above,  having,  on  October  19, 
1897,  filed  in  the  office  of  the  secretary  of 
state  a  stetementof  the  result  of  the  election, 
and  ite  determination  and  declaration  that 
the  proposed  amendmente  relating  to  lotteries 
and  to  appointment  to  office  were  adopted, 
and  that  the  proposed  amendment  relating 
to  woman  suffrage  was  rejected,  and  the  gov- 
ernor, on  October  25,  1897,  having  issu^  a 
proclamation  declaring  that  the  said  amend- 
ments relating  to  lotteries  and  to  appoint- 
ment to  office  had  been  adopted  by  the  peo- 
ple, and  become  part  of  the  Constitution  of 
the  stete,  the  supreme  court,  on  December  3, 
1897,  at  the  instance  of  Charles  Bott  and 
others,  citizens  and  taxpayers  of  the  stete, 
who  voted  upon  said  proposed  amendmente, 
allowed  a  writ  of  certiorari  to  remove  into 
that  court  for  review  the  statement  of  the  re- 
sult of  the  election,  made  by  the  stete  board 
of  canvassers,  touching  the  proposed  amend- 
ment relating  to  lotteries,  in  order  that  it 
might  be  judicially  decided  whether,  on  the 
fa^  shown  in  that  stetement,  the  board  of 
canvassers  had  legally  determined  that  the 
said  proposed  am^idment  was  adopted.  Up- 
on proper  return  to  that  writ  and  due  pro- 
ceedings and  argument  the  supreme  court 
considered  the  reasons  urged  by  the  prosecu- 
tors against  the  legality  of  the  determina- 
tion of  the  board  of  stete  canvassers,  and  de- 
cided ( 1 )  that  their  determination  was  legal, 
and  (2)  that  the  concurrence  of  the  board 
of  state  canvassers  and  the  executive  depart- 
ment of  the  government,  in  their  respective 
official  functions,  placed  the  subject-matter 
of  complaint  beyond  the  cognizance  of  the 
judicial  department  of  the  government,  and 
upon  each  of  these  grounds  adjudged  that 
the  writ  should  be  dismissed.  This  judg- 
ment is  norw  before  us  on  writ  of  error. 

The  question  naturally  arising  first  in  this 
case  concerns  the  legitimate  scope  of  our  in- 
quiry: Have  we  authority  to  consider  and 
decide  whether  the  detennination  of  the 
board  of  stete  canvassers,  that  the  proposed 
amendment  had  been  adopted,  was  lawful, 
or  did  that  determination,  followed  by  the 
proclamation  of  the  governor,  preclude  judi- 
cial cognizance  of  the  subject?  In  dealing 
wi^  this  question  it  is  wdl  to  note  ite  real 
character :  First.  The  objections  urged  by 
the  prosecutors  against  the  leg^ity  of  the 
determination  of  the  board  rest  upon  the  ex* 
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press  provisions  of  the  Constitution;  they 
being  that  the  act  by  which  the  proposed 
amendments  were  submitted  to  the  people 
did  not  submit  them  "in  such  manner  and 
form  that  the  people  might  Tote  for  or 
against  each  amendment  separately  and  dis- 
tinctly/' as  the  Constitution  directs,  and 
that  the  lottery  amendment,  according  to 
the  statement  of  the  result  of  the  election 
made  by  the  board,  and  brought  before  the 
court  by  the  writ  of  certiorari,  was  not  ap- 
proved and  ratified  by  a  majority  of  the  elec- 
tors qualified  to  vote  for  members  of  the  leg- 
islature voting  thereoo,  as  likewise  the  Con- 
stitution requires.  Secondly.  It  should  be 
observed  that  neither  the  board  of  canvass- 
ers nor  the  governor  was  exercising  a  func- 
tion devolved  upon  them  by  the  Constitution. 
Each  derived  authority  wholly  from  the  stat- 
ute. The  powers  conferred  upon  them  might 
as  well«  if  the  legislature  had  so  willed,  have 
been  cast  upon  any  other  body.  Thus,  by 
act  of  Congress  under  the  Federal  Constitu- 
tion, which  is  no  more  inexplicit  on  this 
topic  than  ours,  substantially  the  same  func- 
tions of  determination  and  promulgation  are 
to  be  performed  by  the  Secretary  of  State. 
U.  S.  Rev.  Stat.  1873-74,  §  205.  Thirdly. 
The  present  proceeding  is  one  of  direct,  not 
collateral,  review.  Even  if  it  be  conceded 
that,  whenever  the  validity  of  this  proposed 
amendment  €is  a  part  of  the  Conetitution 
was  incidentally  assailed,  conclusive  effect 
would  be  given  to  the  action  of  these  statu- 
tory aurthorities,  so  far  as  that  action  had 
not  been  overturned,  yet  it  would  by  no 
means  follow  that  their  action  oould  not  in 
this  proceeding  be  questioned  and  annulled. 
The  determination  of  every  legal  tribunal 
appearing  to  be  within  its  jurisdiction, 
though  impregnable  by  collateral  attack,  is 
subject  to  reversal  by  appeal.  Fourthly. 
The  subject  for  consideration  was  brought 
by  legal  process  before  that  tribunal  (the 
supreme  court) ,  which  in  our  system  of  gov- 
ernment possetees  the  judicial  power,  if  it 
resides  anywhere,  of  reviewing  and  setting 
aside,  when  illegal,  the  conclusions  of  statu- 
tory tribunals.  It  thus  becomes  nbanifest 
that  there  we^  present  in  the  supreme  court, 
and  is  now  pr^ent  in  this  court>  every  ele- 
ment tending  to  maintain  jurisdiction  over 
the  subject-matter,  unless  it  be  true,  as  in- 
sisted, that  the  judicial  department  of  the 
government  has  not  the  right  to  consider 
whether  the  legislative  department  and  its 
agencies  have  observed  constitutional  in- 
junctions in  attempting  to  amend  theConsti-. 
tution,  and  to  annul  their  acts  in  case  they 
have  not  done  so.  That  such  a  proposition  is 
not  true  seems  to  be  indicated  by  the  whole 
history  of  jurisprudence  in  this  country. 

In  New  Jersey  the  judicial  authority  was 
thus  declared  by  Chief  Justice  Beasley,  in 
State,  Werta,  v.  Rogers,  56  N.  J.  L.  480,  616, 
23  L.  K.  A.  354,  and  on  this  point  he  was  de- 
livering the  opinion  of  every  justice  of  the 
supreme  court:  "When  the  inquiry  is 
whether  the  legislature  or  any  other  body  or 
officer  has  violated  the  regulations  of  the 
Constitution,  it  is  entirely  plain  that  the  de- 
cision of  that  subject  must  rest  exclusively 
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with  the  judicial  department  of  the  govern- 
ment." In  that  case  the  right  of  the  court 
to  determine  which  body  (3  men  constitu- 
tionally composed  the  senate  of  the  state  was 
vindicated.  On  the  same  principle  the  su- 
preme court  in  State,  Jersey  City  Police 
Comrs,,  V.  Pritchard,  36  N.  J.  L.  101,  main- 
tained its  right  to  annul  an  act  of  the  ex- 
ecutive, who,  under  an  erroneous  view  of  the 
law,  had  decided  that  a  vacancy  existed  in 
certain  offices  which,  in  case  of  vacancy,  he 
had  the  constitutional  power  to  fill.  These 
precedents,  and  the  frequently  exercised 
power  of  our  courts  to  defeat  unconstitu- 
tional statutes,  illustrated  the  wide  extent 
of  judicial  authority  in  New  Jersey  in  guard- 
ing and  enforcing  constitutional  mandates. 
For  the  exercise  of  f&at  authority  with  re- 
gard to  an  attempted  amendment  of  the  Con- 
stitution, in  conformity  with  the  express 
provisions  of  that  instrument*  no  occasion 
has  heretofore  arisen  in  this  state;  but  we 
perceive  no  good  reason  for  excluding  such 
a  case  from  the  general  principle.  If  a  leg- 
islative enactment,  whidi  may  be  repealed 
in  a  year,  or  an  executive  act,  which  af- 
fects only  a  single  individual,  cannot  be  al- 
lowed to  stand,  if  it  contravenes  the  Consti- 
tution, a  fortiori  a  change  in  the  fundamen- 
tal law,  which  is  much  more  permanent,  and 
affects  the  whole  community,  should  not  be 
permitted  to  take  {)lace,  in  violation  of  con- 
stitutional mandates. 

In  other  states  of  the  Union  the  decisions 
on  this  special  phase  of  the  doctrine  are 
numerous  and  substantially  to  the  same  pur- 
port. In  State  v.  McBride  (1836)  4  Mo.  303, 
29  Am.  Dec.  636,  which  arose  on  quo  war- 
ranto to  determine  whether  the  defendant's 
office  had  not  been  vacated  by  an  amendment 
of  the  Constitution,  the  state  insisted  that, 
as  the  amendment  had  been  promulgated  by 
the  general  assembly  as  one  duly  adopted, 
the  court  was  bound  to  receive  it  as  such ; 
but  the  court  held  otherwise,  and  ascertained 
for  itself  whether  the  supposed  amendment 
had  been  properly  adopted.  In  Collier  v. 
Frierson  (1854)  24  Ala.  100,  a  suit  upon 
the  bond  odf  the  state  treasurer,  where  the 
question  was  whether  the  state  Constitution 
had  been  amended  so  as  to  enlarge  the  treas- 
urer's official  term,  the  court  said  ( p.  100 ) : 
"We  entertain  no  doubt  that,  to  change  the 
Constitution  in  any  other  mode  than  by  a 
convention,  every  requisition  which  is  de- 
manded by  the  instrument  itself  must  be  ob- 
served, and  the  omission  of  any  one  is  fatal 
to  the  amendment.  We  scarcely  deem  anjr 
argument  necessary  to  enforce  tiiis  proposi- 
tion. The  Constitution  is  the  supreme  and 
paramount  law,^-the  mode  by  which  amend- 
ments are  to  be  made  under  it  is  clearly  de- 
fined. It  has  said  that  certain  acts  are  to  be 
done,  certain  requisitions  are  to  be  observed, 
before  a  change  can  be  effected.  But  to 
what  purpose  are  these  acts  required  or  theM 
requisitions  enjoined,  if  the  legislature  or 
any  other  department  of  the  government  can 
dispense  with  them.  To  do  so  would  be 
to  violate  the  instrument  which  they  are 
sworn  to  support;  and  every  principle  of 
public  law  and  sound  constitutional  policy 


1809. 


Statb,  Bott,  v.  Wurts. 


255 


requires  tlie  coart  to  pronounce  againai 
every  amendment  which  is  shown  not  to  have 
been  noade  in  accordance  with  the  rules  pre- 
scribed by  the  fundamental  law."  Likewise 
in  University  of  North  Carolina  v.  Mclver 
(1876)  72  N.  C.  76,  the  court  said:  "If  it 
can  be  shown  tibat  these  amendments,  or  any 
of  them,  biave  xwt  been  made  in  accordance 
with  the  rules  prescribed  by  the  fundamen- 
tal law,  every  principle  of  public  hiw  and 
sound  policy  requires  the  court  to  pronounce 
against  them."  In  Weatinghausen  v.  People 
(1880)  44  Mich.  265,  on  indictment  for  vio- 
lating a  statute  passcMl  in  1879,  the  validity 
of  which  depended  on  tun  amendmeot  of 
the  Constitution  adopted  in  1876,  the 
question  was  whether  the  legislature  h«ud  sub- 
mitted lihe  proposed  amen£nent  to  the  peo- 
ple at  the  next  general  election  after  it  had 
been  agreed  to  by  the  legislature,  as  the  Con- 
stitution directed.  Although  this  question 
had,  of  course,  been  decidS  by  the  l^sla- 
ture  in  the  resolution  sulbmitting  the  amend- 
ment, the  court  considered  and  decided  it  as 
a  judicial  one.  In  State  v.  Stoift  (1880)  69 
Ind.  505,  the  majority  of  the  judges  ex- 
pressed the  opinion  that  when,  in  pursuance 
of  a  statute,  the  governor  and  secretary  of 
state  had  proclainled  that  a  proposed  amend- 
ment was  duly  ratified,  the  matter  became  res 
judicata;  that  is,  conclusive  against  collat- 
eral attack.  But  they  decided  that,  when 
there  was  no  statutory  provision  for  declar- 
ing the  result  of  the  election,  the  matter  was 
open  for  judicial  inquiry  on  tried  of  an  in- 
dictment; and,  notwithstlanding  a  proclama- 
tion by  the  governor  to  the  eontrary,  they 
held  that  the  proposed  amendment  had  not 
been  adopted,  oecause  it  had  not  been  ap- 
proved by  a  majority  of  all  the  electors  of 
the  state.  Ni-black  and  Scott,  JJ.,  dissent- 
ing, thought  that  in  any  case  the  proclama- 
tion of  the  governor  made  no  difference,  and 
that  fipproval  by  a  majority  of  those  voting 
had  given  validity  to  the  amendment.  In 
State,  Hudd,  v.  Timme  (1882)  54  Wis.  318, 
the  court  considered,  ae  a  subject  for  judi- 
cial inquiry,  the  question  whether  the  legis- 
lature bad  exercised  a  le^al  discretion  in  de- 
termining what  were  distinct  amendments 
for  separate  submission  to  the  people.  In 
Koehler  v.  Hill  (1883)  60  Iow«i,  543,  an  ac- 
tion to  recover  ihe  price  of  beer  sold,  which 
turned  on  an  alleged  amendment  of  the  Con- 
stitution, the  ma^r  received  very  elaborate 
oonsideratlon ;  and  after  a  reargument  of  the 
cause,  in  which  counsel  for  the  appellant 
contended  (page  604,  60  Iowa)  that  ''the 
judicial  department  of  the  state  has  no  juris- 
diotdon  over  political  questions,  and  cannot 
review  the  action  of  the  nineteenth  geneiul 
assembly  and  of  the  people  in  the  matter  of 
tiie  adoption  or  amendment  of  the  Constitu- 
tion of  the  state."  Chief  Justice  Day 
delivered  the  judgment  of  the  court  in  these 
words :  "The  authority  opposed  to  the  view 
advanced  by  appellant's  counsel  is  most  sat- 
isfactory and  conclusive,  and,  so  £ar  as  we 
have  been  able  to  discover,  is  without  con- 
flict Not  only  must  a  Ck>nstitution  be 
amended  in  the  maimer  prescribed  in  the  ex- 
isting Constitution,  but  it  is  competent  for 
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the  courts,  when  the  amendment  does  not 
relate  to  tJieir  own  powers  or  functions,  to 
inquire  whether,  in  the  adoption  of  the 
amendment,  the  provisions  of  the  existing 
Constitution  have  been  observed."  In  Oak- 
land Paving  Co.  v.  Hilton,  69  Cal.  479  (a. 
D.  1886),  'tiie  court  held  that  a  proposed 
amendment  of  the  Constitution  had  not  been 
legally  adopted,  because  it  had  not  been 
entered  on  the  journals  of  the  houses,  as  the 
Constitution  required;  and  in  Livermore  v. 
Waitc  (1894)  102  Cal.  113,  25  L.  R.  A.  312, 
the  same  court,  at  the  instance  of  a  citizen 
and  taxpayer  of  the  state,  restrained  the 
secretary  of  state  from  taking  steps  to  sub- 
mit to  the  people  a  proposed  amendment 
agreed  to  by  the  legislature,  on  tlie  grounds 
that  the  legislature  had  not  aeted  in  con- 
formity with  the  Constitution  and  that  the 
proposed  amendment  was  of  such  a  character 
that  it  could  not  properly  become  part  of 
the  Constitution. 

Other  consistent  decisions  may  be  found 
cited  in  6  Am.  &  Eng.  Enc.  Law,  pp.  901 
et  acq,,  but  the  foreg^oing  will  suffice  to  in- 
dicate the  various  circumstances  in  which 
the  principle  of  judicial  authority  has  been 
maintained  and  applied.  The  examination 
made  supports  the  assertion  of  Chief  Justice 
Day  that  the  decisions,  so  far  as  they  deal 
with  the  existence  of  Uie  principle,  are  not 
in  conflict.  The  only  case  found  in  which 
the  jurisdiction  of  the  court  was  denied  is 
Worrnan  v.  Hagan  (1893)  78  Md.  152,  21 
L.  R.  A.  716,  and  that  denial  was  based  on 
a  provision  of  the  existing  Constitution  to 
the  effect  that  the  votes  cast  for  and  against 
a  proposed  amendment  should  be  returned  to 
the  governor  of  the  state,  and,  if  it  should 
appear  to  him  that  a  majority  had  voted  in 
favor  of  the  amendment,  he  was  directed  to 
declare  by  his  proclamation  that  it  had  been 
adopted  by  the  people,  and  thenceforth  it  be- 
caipe  a  part  of  the  Constitution.  Thus,  the 
Constitution,  said  the  court,  confided  to  the 
governor  exclusively,  and  without  appeal  to 
any  other  authority,  the  power  and  auty  of 
ascertaining  the  result  of  the  vote  from  an 
examination  of  the  returns  made  to  him. 
Therefore  the  court  declined  to  investigate 
the  result  of  ihe  voting.  Nevertheless  it 
considered  and  passed  upon  other  objections 
mode  againet  the  constitutional  adoption  of 
the  amendment. 

The  cases  cited  in  denial  of  the  principle 
are  those  whidi  grew  out  of  the  Dorr  rebel- 
lion in  Rhode  Island  in  1841-42.  The  ques- 
tion there  presented  was  whether,  on  trial 
of  an  indictmeift  or  of  civil  actions  between 
private  parties,  it  might  lqB;ally  be  shown 
that  the  old  Constitution  of  Rhode  Island, 
under  which  the  actual  government  of  the 
state,  including  the  courts,  existed  at  the 
time  of  trial,  had  been  supplanted  by  a  new 
Constitution,  under  whidi  no  government 
had  ever  existed,  and  acceding  to  which  the 
existing  government  was  a  usurpation.  The 
courts  decided  in  the  negative,  and  it  is  im- 
possible to  .find  a  sensible  ground  for  the  op- 
posite decision.  But  the  difference  between 
a  court's  investigation  into  the  legality  of 
tihe  government  of  which    the    court  is  a 
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branch,  and  its  investi^tioninto  the  legality 
of  a  procedure  which  m  no  way  involves  the 
legality  of  the  government  or  of  itself,  is  too 
plain  to  require  elucidation.  The  cases  re- 
ferred to«  and  otiiers  supposed  to  be  erven  re- 
motely relevant,  were  fully  discussed  by 
Chief  Justice  Day  in  Koehler  v.  Hill  (1883) 
60  Iowa,  543.  Further  discussion  would  be 
supererogatory. 

Having  thus  reached  the  eonclusion  that 
the  subject-matter  of  this  litigation  is  with- 
in the  range  of  judicial  cognizance,  it  re- 
mains to  consider  whether  it  has  been 
brought  into  court  by  parties  havinff  such 
interest  therein  as  rendered  them  legally 
competent  to  present  it.  In  State,  Ferry, 
V.  Williama,  41  N.  J.  L.  332,  32  Am.  Rep. 
219,  the  writer  of  this  opinion  endeavored  to 
deduce  from  the  prior  cases  the  rule  on 
which  the  supreme  court  had  acted  in  its 
discretionary  allowance  of  prerogative  writs 
for  the  redress  or  prevention  of  public 
wrongs  at  the  instance  of  private  suitors, 
and  foinnulated  that  rule  in  these  words: 
''This  court  may,  in  its  discretion,  at  the  in- 
stance of  private  persons,  act  by  mandamus, 
certiorari,  or  quo  warranto,  for  the  redress 
or  prevention  of  public  wrongs  by  public 
bodies  and  officers  whose  official  sphere  is 
conilned  to  some  political  division  of  the 
state,  whenever  the  applicant  is  one  of  the 
class  of  persons  to  be  most  directly  jsifected 
in  their  enjoyment  of  public  rights,  and  the 
public  oonvenienoe  will  be  subMrvcd  by  the 
remedy  desired."  Subsequent  cases  ha;ve 
been  thought  to  require  some  modification  of 
that  statement,  but  very  recently  the  su- 
preme court,  speaking  dirough  Mr.  Justice 
Van  Syckel,  in  State,  Oliver,  v.  Jersey  City 
(N.  J.)  42  Atl.  782,  has  pointed  out  that 
only  when  the  subject  to  be  reviewed  by  cer- 
tiorari is  void,  so  that  it  could  not  be  suc- 
cessfully pleaded  against  an  indictment  for 
a  public  wrong,  or  a  civil  action  for  a  private 
wrong,  is  the  rule  as  stated  inapplicable.  No 
narrower  rule  than  this  will  cover  the  ad- 
judications in  New  Jersey.  The  action  of 
the  board  now  under  review  is  plainly  not 
void.  The  Constitution  being  silent  as  to 
the  mode  of  ascertaining  the  result  of  the 
voting,  gjkd  of  determining  whether  the  pro- 
posed amendments  had  been  adopted,  it 
was  within  the  ordinary  functions  of  the 
legislature  to  create  a  tribunal  for  those 
purposes,  and  to  clothe  it  with  appropriate 
powers.  The  determination  of  that  tribunal 
became  quasi  res  adjudicata,  and,  until  re- 
versed in  due  course  of  law,  would  conclude 
the  matter.  Only  by  the  supervising  au- 
thority of  the  supreme  court  would  it  be  sub- 
ject to  review,  it  is  therefore  necessary  to 
consider  merely  whether  the  rule  which  holds 
in  case  of  public  bodies  and  officers,  whose  of- 
ficial sphere  is  confined  to  some  political  di- 
vision of  the  state,  should  be  extended  to 
this  boards  whose  offiotai  action  affecta  the 
whole  state  equally.  We  think,  on  princi- 
ple, it  should.  The  interest  of  every  citizen 
of  the  state  in  upholding  and  protecting  the 
Constitution  is  of  the  same  quality  as  the  in* 
ierest  of  the  citizen  of  a  municipality  in 
upholding    and    protecting    the    municipal 
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charter,  and  certainly  is  not  less  in  degree. 
The  same  means,  therefore,  should  be  afford- 
ed by  law  for  its  maintenance.  No  means 
adequate  to  the  present  circumatances  can 
be  suggested,  other  than  that  employed  by 
the  prosecutors.  In  our  opinion,  the/  <£- 
jections  now  to  be  examined  are  lawfully  be- 
fore us  for  adjudication. 

The  first  claim  of  the  prosecutors  deserv- 
ing attention  is  that,  according  to  the  state- 
ment of  the  result  of  the  voting  noade  by  the 
board  of  state  canvassers,  4die  lottery  amend- 
ment was  not  approved  and  ratified  by  the 
requisite  majority  of  electors,  and  therefore 
the  board's  determination  that  it  had  been 
adopted  was  illegal.  By  that  statement  it 
appears  that  the  number  of  names  on  the 
poll  lists  was  141,672,  that  the  number  of 
ballots  rejected  was  061,  that  the  number  of 
votes  given  for  the  lottery  amendnMut  was 
70,443,  and  the  number  of  votes  given  against 
it  was  69,642.  The  prosecutors  insist  that  a 
majority  of  all  the  votes,  as  shown  by  the 
names  on  the  poll  lists,  or  at  least  a  major- 
ity of  all  those  who  cast  ballots,  whether 
the  ballots  were  for  or  against  any  amend- 
ment, or  were  rejected,  was  necessary  for  a- 
doption.  .We  do  not  so  interpret  the  Oonsti- 
tution.  Its  words  are,  ''a  majority  of  the 
electors  qualified  to  vote  for  members  of  the 
legislature  voting  thereon,"  and  in  the  fol- 
lowing clause  it  speaks  of  those  voting  ''for 
or  against  each  amendment."  Evidently 
only  those  voting  for  or  against  an  amend- 
ment are  to  be  deemed  those  voting  thereon. 
By  the  words  "electors  voting  thereon"  are 
intended  the  electors  who  exercise  the  righi 
of  euffrage  in  such  manner  that  their  votes 
should,  under  the  law,  be  counted  for  or 
against  the  proposition  submitted;  and  al- 
though the  number  of  names  on  the  poll  lists 
may  represent  the  number  of  Qualified  elec- 
tors who  attempted  to  vote,  and  the  rejected 
ballots  may  all  have  been  official  ballots  cast 
by  some  of  these  qualified  electors,  still  it 
may  be  that  not  all  of  those  qualified  electors 
voted,  in  the  oonetitutional  sense,  and  that 
the  rejected  ballots  were  net  votes.  If,  for 
example,  an  elector  presented  to  the  election 
officer,  and  the  officer  deposited  in  the  ballot 
box,  two  or  more  official  ballots,  rolled  or 
folded  together,  and  in  canvassing  the  votes 
the  ballots  were  so  found,  those  ballots 
would,  under  the  law^  be  null  and  void,  and 
the  elector  would  not  have  voted  on  any  of 
the  amendments.  Now,  in  the  absence  of 
evidence  to  the  contrary,  the  presumption 
is  that  the  election  officers  acted  rightly,  and 
therefore  that  the  rejected  ballots  were  re- 
jected for  legal  cause  and  were  not  votes  for 
or  against  any  amendment,  that  all  the  vot<^ 
legally  capable  of  being  counted  for  or 
against  the  lottery  amendment  were  140,085, 
and  that  only  so  many  qualified  electors 
voted  thereon,  of  whom  a  majority  approved 
and  ratified  it.  It  is  deemed  useless  to  re- 
fer to  decisions  elsewhere  enforcing  a  differ- 
ent method  of  computation,  because  they 
turn  on  different  language  in  the  Cbneiitu- 
tion.  The  meaning  of  our  own  Constitution 
seems  plain. 

The  other  objection  urged  by  the  prosecu* 
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tors  is  tbat  ttie  act  providing  for  the  submis- 
sion of  the  amendments  to  the  people  pre- 
scribed such  a  method  of  voting  that  while 
every  voter  was  at  liberty  to  ^^te  for  any 
Amendment,  and  against  the  others,  or  vice 
■tveraa,  no  elector  could  vote  an  any  amend- 
incDt  unless  he  voted  on  all.  This,  it  is  con- 
tended, was  not  submitting  the  amendments 
''Mn  such  majmer  and  form  that  the  people 
anight  vote  for  or  against  each  amendment 
separately  and  distinctly."  Assuming  the 
•elTect  of  tiie  statute  to  be  as  alleged,  it  is  not 
•clear  that  it  would  anftagonize  Uie  Gonstitu- 
i:ion.  There  is,  indeed,  a  sense  in  which,  un- 
<ler  such  a  law,  the  people  could  not  vote  for 
or  against  each  amendment  separately  and 
distinctly;  that  is,  they  would  be  required 
to  determine  how  ihey  would  vote  on  any 
amendment,  in  conjunction  with  a  deter- 
mination as  to  how  they  would  vote  on  each 
of  the  others.  But  in  another  and  an  im- 
portant sense  they  could  vote  for  or  against 
«aoh  separately  and  distinctly;  'that  is,  a  de- 
tei-mination  to  vote  for  or  against  any  one 
left  them  entirely  free  to  determine  how  they 
would  vote  on  each  of  the  others.  In  whidi 
of  these  senses  the  Constitution  should  be 
taken  is  doubtful,  and  the  members  of  t3ie 
court  are  not  at  one  about  it;  and  under  the 
established  rule  that  courts  will  not  condemn 
a  statute  as  unconstitutional  unless  its  re- 
pugnancy to  the  Constitution  be  deaor,  we 
would  hesitate  to  adjudge  this  enactment  in- 
valid. But  thef«  is  another  reason  to  with- 
liold  us  from  such  a  judgment.  Under  the 
statute  the  election  proceeded  throughout 
the  sta^  without  objection  on  the  part  of 
any  person,  and,  so  far  eua  appears,  every 
qualified  voter  who  desired  to  exercise  his 
franchise  has  done  so  in  a  mode  satisfactory 
to  himself,  without  seeking  to  vote  on  some 
of  the  amendments  while  refraining  from 
voting  on  tlie  rest.  So  that  no  right  has 
S>een  denied;  no  will  competent  to  influence 


the  election  has  been  thwairted,  and  the  dis- 
crepancy between  the  statute  and  the  Con- 
stitution, if  there  be  any,  has  proved  to  be  of 
no  practical  moment.  Under  these  circum- 
stanceSy  we  think  the  same  public  policy 
which  pennitted  the  prosecutors  to  present 
the  supposed  public  grievances  now  requires 
us  to  declare  that  this  is  not  such  a  griev- 
ance, and  the  theoretical  objection  has  been 
waived. 

The  other  matters  mentioned  in  the  rea- 
sons for  reversal  filed  by  the  prosecutors  do 
not  appear  on  the  statement  of  the  result  of 
the  election  and  the  determination  of  the 
board  thereon,  which  alone  are  brought  into 
court  for  adjudication,  and  therefore  they 
cannot  be  considered. 

We  find  no  error  in  the  determination  of 
the  board  that  the  lottery  amendment  was 
adopted,  and  consequently  the  judgment  of 
the  Supreme  Court  maintaining  it  should,  on 
the  grounds  above  stated,  be  affirmed, 

GaBunerey  J.,  dissenting  (Filed  July  17, 
1899) : 

When  the  plaintiff  in  error  first  applied 
to  the'supremecourtforthe  writ  of  certiorari 
in  i^is  case,  its  allowance  was  opposed  by 
Mr.  Justice  Van  Syckel  upon  the  ground 
that  the  question  whether  or  not  an  amend- 
ment had  been  adopted  into  our  state  Con- 
stitution was  a  political,  not  a  judicial,  one. 
State,  Bott,  v.  Wurts,  61  N.  J.  L.  163.  I 
concur  in  the  views  expressed  in  the  opinion 
delivered  by  him.  On  the  merits  of  the  case, 
I  concur  in  the  opinion  of  Mr.  Justice  De- 
pue,  delivered  in  the  supreme  court  on  the 
final  hearing  of  the  cause.  62  N.  J.  L.  107. 
I  shall  therefore  vote  to  affirm  the  judgment 
under  review,  for  the  reasons  contained  in 
those  opinions.  1  am  authorized  to  state 
that  Masle,  Ch.  J.,  and  Iiippinoott,  J.,  vote 
to  affirm  the  judgment  for  the  same  reasons. 


NORTH  CAROLINA  SUPREME  COURT. 


B.  BALK,  Appt., 

V. 

Isaac  H.  HARRIS. 

(122  N.  C.  64 ;  124  N.  C.  467.) 

1.     That  a  debt  represents  ^  loan  of  the 

proceeds  of  a  sale  of  exempt  personal  prop- 
erty win  not  prevent  Its  garnishment  In  an- 
other state. 
SI.  A  Jvdvment  snbjeetlnff  a  debt  due  to 
a  nonresident  to  the  payment  of  a  claim 
against  him  Is  subject  to  collateral  attack  If 
no  personal  service  of  process  was  obtained 
upon   the   principal   defendant   and   the   af- 


fidavit for  garnishment  did  not  state  that  he 
had  any  property  in  the  state. 
8.  A  debtor  sarnisbed  In  a  salt  aaralnst 
bis  creditor  ^rben  oat  of  tbe  state  of 
bis  residence  is  not  protected  from  a  salt 
in  favor  of  such  creditor  by  paying  the  debt 
to  a  representative  of  the  foreign  plaintiff 
after  returning  to  his  domlcil  and  the  entry 
of  a  Judgment  against  him,  where  he  had 
given  no  obligation  to  secare  the  payment  and 
he  shows  nothing  which  would  have  made  the 
payment  compulsory. 

On  rehearing, 

4.     A  debt  does  not  foUcvr  tbe  person  of 
tbe  debtor  out  of  the  state  of  his  domlcil 


Note. — For  garnishment  of  debts  to  nonresl- 
clents  in  general,  see  note  to  Illinois  C.  R.  Co. 
V.  Smith  (Miss.)  19  L.  R.  A  677 ;  also  Louis- 
ville &  N.  R.  Co.  V.  Kash  (Ala.)  41  L.  R.  A.  831, 
and  cases  cited  in  footnote  thereto ;  Swedish 
American  Nat.  Bank  v.  Bleecker  (Minn.)  42  L. 
R.  A.'283 :  and  National  Bank  v.  Furtick  (Del.) 
-44  L.  R.  A.  115.  • 
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A  recent  decision  of  the  United  States  Su- 
preme Court,  in  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  holds  that 
jurisdiction  in  garnishment  of  a  debt  due  to  a 
nonresident  creditor  may  be  acquired  without 
service  on  him  except  by  publication,  so  as  to 
make  a  judgment  against  him  valid  and  entitle 
it  to  full  faith  and  credit  in  other  states. 
17 
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so  as  to  permit  garnishment  there  in  a  snit 
against  the  creditor. 

(May  24,  1898.) 

APPEAL  by  plaintiflf  from  a  judgment  of 
the  Superior  Court  for  Beaufort  Coun- 
ty in  favor  of  defendant  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  by 
defendant  to  plaintiff  on  account  which  de- 
fendant claimed  to  have  paid  under  garnish- 
ment proceedings  to  plaintiff's  creditor.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Small  for  appellant. 

Mr.  Cliarles  F.  'Warren,  for  appellee: 

No  judgment  has  been  rendered  against 
Balk  in  personam,  nor  could  there  be  such  a 
judgment  rendered  against  him  in  the  case 
upon  the  existing  state  of  the  pleadings. 

The  very  gist  of  the  action  of  foreign  or 
nonresident  attachment  is  the  fact  that  the 
defendant  resides  without  the  jurisdiction 
wherein  the  action  is  instituted,  and  there- 
fore cannot  be  personally  served  with  process 
by  any  possible  means. 

Personal  service  of  process  is  absolutely 
essential  in  order  to  confer  sufficient  juris- 
diction upon  any  court  to  enable  it  to  enter 
a  judgment  in  personam  in  any  case. 

Fennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565 ;  Wilson  v.  Seligman,  144  U.  S.  41,  36  L. 
ed.  338. 

The  defendant  must  have  property  within 
the  jurisdiction,  otherwise  it  would  be  idle 
to  issue  an  attachment;  but  it  is  not  always 
necessary  to  allege  that  he  has  such  property 
within  such  jurisdiction. 

Hodge  &  McLane,  Attachment,  §  11. 

The  proceeding  by  attachment  is  process 
to  compel  the  appearance  of  a  party  whose 
person  cannot  be  reached  by  the  process  of 
the  court,  and  is  not  a  proceeding  in  deroga- 
tion of  the  common  law,  but  rather  in  mitiga- 
tion of  the  severity  of  the  common  law  in 
favor  of  the  defendant. 

Barney  v.  Patterson,  6  Harr.  &  J.  182. 

When  money  or  credits  are  attached  the 
inchoate  lien  arises  when  the  attachment  is 
laid  in  the  hands  of  the  garnishee,  and  the 
judgment  is  a  personal  judgment  against 
him. 

Buschman  v.  Hanna,  72  Md.  1. 

A  garnishee  ha^  the  right  to  appear  to  the 
action,  confess  judgment  to  the  amount  in 
his  hands,  and  have  his  costs  allowed. 

Cockey  v.  Leister,  12  Md.  124,  71  Am.  Dec. 
588. 

Judgments  in  personam  are  binding  upon 
persons  living  beyond  the  limits  of  the  state 
of  Maryland,  where  they  voluntarily  appear 
and  answer  the  suit,  or  have  been  duly 
ser\*ed  with  process. 

Garner  v.  Garner,  56  Md.  127 ;  Harrym^n 
V.  Roberts,  52  Md.  64;  Weaver  v.  Boggs,  38 
Md.  255. 

If  Harris  shows  a  valid  judgment  against 
himself  in  the  original  attachment  proceed- 
ings, the  claim  of  Balk  is  discharged. 

8  Am.  &  Eng.  Enc.  Law,  pp.  1251,  1252. 

Harris,  when  he  paid  the  money  to  Ep- 
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stein's  attorney,  satisfied  the  judgment  m  far 
as  it  lay  in  his  power  so  to  do. 

Black,  Judgm.  §  593. 

If  the  judgment  rendered  against  the  garn- 
ishee is  valid,  and  he  has  paid  it  to  the  satis- 
faction of  the  plaintiff  in  garnishment,  it  ia 
difficult  to  see  how  the  manner  of  payment 
can  be  of  any  importance. 

Mills  V.  Stewart,  12  Ala.  90;  Duncan  v. 
Ware,  5  Stew.  &  P.  (Ala.)  119,  24  Am.  Dec. 
772;  Montgomery  Gaslight  Co,  v.  Merrick, 
61  Ala.  534;  People,  Griffin,  v.  Potter,  27 
Mich.  106;  Somers  v.  Losey,  48  Mich.  294;. 
Dodd  V.  Brott,  1  Minn.  270,  66  Am.  Dec.  641  ? 
Barber  v.  Howd,  85  Mich.  221;  Troyer  v- 
Schweizer,  15  Minn.  241. 

A  judgment  by  default  would  have  been 
just  as  damaging  to  Harris  had  he  not  an- 
swered the  attachment. 

Deno  V.  Thomas,  64  Vt.  358;  Randall  v. 
Way,  111  Mass.  506;  Gildersleeve  v.  Cara- 
way,  19  Ala.  246. 

Even  if  the  judgment  is  erroneous,  so  it 
might  be  reversed  on  appeal,  yet,  if  it  is  not 
done,  it  is  a  judgment  and  entitled  to  the 
same  respect  as  if  perfectly  regular,  and  the 
garnishee  will  be  protected  by  payment  un- 
der it. 

Gildersleeve  v.  Caraway,  19  Ala.  246; 
Moore  v.  Chicago,  R.  L  d  P.  R.  Co.  43  Iowa, 
385;  Dole  v.  Boutwell,  1  Allen,  286;  Corn- 
well  V.  Hungate,  1  Ind.  156;  Axman  v. 
Dueker,  45  Kan.  745;  Tubb  v.  Madding^ 
Minor  (Ala.)  129;  Webster  v.  Lowell,  2 
Allen,  123;  Rasmussen  v.  McCahe,  43  Wis. 
471;  Bigalow  v.  Barre,  30  Mich.  1;  Atcheson 
V.  Smith,  3  B.  Mon.  502;  Telles  v.  Lynde,  47 
Fed.  Rep.  912. 

A  garnishee  is  protected  in  payment  of 
such  judgment,  even  after  the  same  has  been 
reversed. 

8  Am.  &  Eng.  Enc.  Law,  p.  1252;  Richard- 
son V.  Hickman,  22  Ind.  244 ;  Allen  v.  Seaver, 
38  Vt.  673;  Montgomery  Gaslight  Co.  v. 
Merrick,  ^1  Ala.  534. 

It  is  not  necessary  for  the  garnishee  to 
wait  until  coerced  by  execution. 

Sessions  v.  Stevens,  1  Fla.  269,  46  Am.  Dee. 
341 ;  Baltimore  d  0.  R,  Co.  v.  May,  25  Ohio 
St.  347;  Burton  v.  Warren  Dist.  Twp.  11 
Iowa,  166. 

For  most  purposes — taxation,  etc. — it  has 
long  been  a  recognized  and  established  fic- 
tion of  law  that  their  situs  is  at  the  domicil 
of  the  owner.  It  is  impossible,  from  the  na- 
ture of  things,  for  tangible  property  to  have 
an  actual  location. 

This  fiction  does  not  apply  to  debts,  when 
they  are  sought  to  be  reached  by  garnish- 
ment, when  the  owner  does  not  reside  in  the 
jurisdiction  where  the  action  is. 

Blmbree  v.  Banna,  5  Johns.  101 ;  Moore  t. 
Speed,  55  Mich.  84;  First  Nat.  Bank  v. 
Burch,  80  Mich.  242 ;  Newland  v.  Reilly,  85 
Mich,  151;  Broadstreet  v.  Clark,  66  Iowa, 
670;  Holmes  v.  Rem^en,  4  Johns.  Ch.  460,  8 
Am.  Dec.  581,  20  Johns.  229,  11  Am.  Dec. 
269;  Barrow  v.  West,  23  Pick.  270;  Matting- 
ly  V.  Boyd,  20  How.  128,  15  L.  ed.  845;  Ful- 
ler V.  Foote,  56  Ck)nn.  341 ;  Lewis  y.  Bu3h,  30 
Minn.  244;  Mooney*Y.  Union  P.  R,  Co.    60 
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Iowa,  846;  Tingley  y.  Bateman,  10  Mass. 
343;  Burlington  d  M.  R,  Co,  v.  Thompaonf 
31  Kan.  180,  47  Am.  R6p.  497 ;  Ward  v.  Mor- 
rison, 25  Vt.  693;  'Saiional  F.  Ins.  Co.  v. 
Chambers,  53  N.  J.  Eq.  468;  Commercial 
Nat,  Bank  v.  Chicago,  M.  d  8t,  P.  R.  Co.  46 
Wis.  172;  Bragg  v.  Gaynor,  86  Wis.  468,  21 
L.  R.  A,  161 ;  Berry  Bros.  v.  Davis,  77  Tex. 
191;  Cochran  \.  Fitch,  1  Sandf.  Ch.  142; 
Plimpton  V.  Bigelow,  93  N.  Y.  596 ;  Douglass 
V.  PhoBnix  Ins.  Co.  138  N.  Y.  209,  20  L.  R  A. 
118;  East  Tennessee,  V.  d  G.  R.  Co.  v.  Ken- 
nedy, 83  Ala.  462;  Connor  v.  Hanover  Ins. 
Co.  28  Fed.  Rep.  549 ;  Weufelder  v.  German 
American  /tw.  (7o.6  Wash.336,22L.R.A.287; 
Mobile  d  0.  22.  Co.  v.  Bamhill,  91  Tenn.  395 ; 
Fithian  v.  New  York  d  E.  B.  Co.  31  Pa.  114. 

Even  though  the  place  of  payment  of  the 
debt  is  expressly  stated,  this  is  no  objection 
to  charging  the  debtor  for  it  elsewhere. 

American  Cent,  Ins.  Co.  v.  Settler,  37  Neb. 
849 ;  WinslovD  v.  Fletcher,  53  Conn.  390,  55 
Am.  Rep.  122 ;  Continental  Ins.  Co.  v.  Chase 
(Tex.  Civ.  App.)  33  S.  W.  602;  Baylies  v. 
Houghton,  15  Vt.  626;  Hannibal  d  8t.  J.  R. 
Co.  V.  Crane,  102  111.  249,  40  Am.  Rep.  581 ; 
Commercial  Wat.  Bank  y.  Chicago,  M.  d  8t. 
P.  R.  Co.  45  Wis.  172. 

Wherever  the  garnishee  could  be  sued  by 
the  defendant  for  the  demand,  he  may  be 
charged  as  garnishee  on  account  of  it.  Other 
states  must  recognize  this  right,  if  they  rec- 
ognize garnishment  at  all. 

Wyeth  Hardware  d  Mfg.  Co.  v.  Lang,  127 
Mo.  242,  27  L.  R.  A.  651 ;  German  Bank  y. 
American  Ins.  Co.  83  Iowa,  491;  Haa^ey  y. 
Great  Northern  R.  Co.  50  Minn.  406,  17  L. 
R.  A.  84;  Cross  v.  Brown,  19  R,  I.  220; 
Pomeroy  v.  Rand,  McN.  d  Co.  157  111.  176; 
Mason  v.  Beebee,  44  Fed.  Rep.556 ;  Hannibal 
d  St.  J.  R.  Co.  V.  Crane,  102  111.  249,  40  Am. 
Rep.  681 ;  Missouri  P.  R.  Co.  v.  Sharitt,  43 
Kan.  375,  8  L.  R.  A.  386. 

The  situs  of  property  for  the  purpose  of 
jurisdiction  is  one  thing,  and  its  situs  for 
the  purpose  of  determining  the  rights  of  the 
parties  thereto  is  another,  and  the  two  are 
not  necessarily  the  same. 

Mason  v.  Beebee,  44  Fed.  Rep.  563 ;  Cross 
r.  Broton,  19  R.  I.  220;  Chicago,  B.  d  Q.  R. 
Co.  V.  Moore,  31  Neb.  629.  See  also  Connor 
V.  Hanover,  28  Fed.  Rep.  549;  Wyatt  v. 
Rambo,  29  Ala.  610;  Gunn  v.  Howell,  35  Ala. 
148,  73  Am.  Dec.  484. 

Clark,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  and  defendant  resided  in  North 
Carolina,  and  the  latter  was  indebted  to  the 
former  in  the  sum  of  $180  for  borrowed 
money,  presumptively  payable  here.  Harris, 
while  on  a  visit  to  Baltimore,  was  served 
with  notice  of  garnishment  by  Jacob  Epstein, 
in  a  proceeding  instituted  by  said  Epstein 
against  Balk  in  the  superior  court  of  Balti- 
more city.  No  service  of  the  summons  was 
m&de  upon  Balk.  Harris  testifies  that  he 
gave  no  bond  to  appear  or  pay  the  money, 
and  employed  no  lawyer,  though  the  record 
shows  that  counsel,  assuming  to  appear  for 
him,  joined  Epstein's  counsel  in  asking  that 
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judgment  be  entered  up.  After  his  return 
home,  hearing  that  judgment  had  been  taken 
against  him  in  Baltimore,  no  execution  being 
ist^ued,  he  paid  the  $180  to  Epstein's  lawyer 
here,  to  be  remitted  to  Baltimore. 

In  this  action  the  plaintiff  excepted  on  the 
ground  that,  ( 1 )  the  court  in  Baltimore  not 
having  acquired  jurisdiction  against  him  by 
service  of  process  or  attachment  of  property, 
the  garnishment  against  Harris  was  a  null- 
ity; (2)  that  Harris,  having  paid  volun- 
tarily and  not  under  compulsion,  was  not 
discharged  from  his  liability  to  the  plain- 
tiff; (3)  that  the  money  loaned  defendant 
was  proceeds  of  sale  of  his  personal  prop- 
erty exemptions;  (4)  that  the  court  here 
erred  in  .aidmitting  as  evidence  the  printe4 
volume  purporting  to  be  the  Public  General 
Laws  of  Maryland,  and  to  be  published  by 
authority  of  the  said  state. 

The  last  exception  cannot  be  sustained,  for 
Code,  §  1338,  makes  such  book,  purporting 
to  be  published  by  the  authority  of  another 
state,  evidence  of  its  statute  law.  Copeland 
V.  Collins  (at  this  term)  122  N.  C.  619. 

The  third  exception  has  no  force,  for  our 
exempti<m  laws  can  have  no  extraterritorial 
force.  Atchison,  T.  d  8.  F.  R.  Co.  v.  Mag- 
gard,  6  Colo.  App.  85 ;  Story,  Confl,  L.  §  530. 
They  are  merely  exemptions  from  executions 
issued  by  the  courts  of  this  state,  and,  by 
virtue  of  congressional  enactment,  are  also 
protected  as  to  executions  issued  by  the 
United  States  court  in  this  state. 

But,  as  to  the  first  two  exceptions:  In  the 
proceedings  instituted  by  Epstein  in  the  su- 
perior court  of  Baltimore  against  Balk,  a 
nonresident,  the  latter  could  only  be  brought 
into  court  by  service  of  process  personally 
or  by  attachment  of  his  property  in  that 
state  {Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
ed.  565;  Bernhardt  v.  Brown,  118  N.  C.  700, 
36  L.  R.  A.  402;  Long  v.  Home  Ins.  Co.  114 
N.  C.  466 ) ;  and  it  must  appear  affirmatively 
by  affidavit,  as  the  basis  of  such  proceeding, 
when  the  defendant  is  a  nonresident,  that  he 
has  property  in  said  state  ( Wilson  v.  Selig- 
man,  144  U.  S.  41,  36  L.  ed.  338;  Bacon  v. 
Johnson,  110  N.  C.  114).  An  examination  of 
the  certified  transcript  from  the  superior 
court  of  Baltimore  shows  that  Epstein's  affi- 
davit does  not  aver  that  Balk  had  any  property 
of  any  description  in  Maryland,  but  merely 
that  he  was  a  nonresident  of  said  state.  The 
Maryland  court,  therefore,  acquired  no  juris- 
diction upon  which  an  order  affecting  Balk 
could  be  issued,  and,  this  being  a  jurisdic- 
tional defect,  the  judgment  of  the  Maryland 
court  can  be  collaterally  attacked  in  this 
proceeding.  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565;  Springer  y.  Shavender,  118 
N.  C.  33. 

Furthermore,  the  payment  by  Harris  was 
not  made  under  compulsion,  but  voluntarily, 
by  paying  the  amount  to  Epstein's  lawyer 
in  North  Carolina  after  his  return  to  this 
state.  Such  payment  by  a  garnishee  cannot 
protect  him  against  the  claim  of  his  creditor. 
Drake,  Attachm.  5th  ed.  §  711  (3).  It  is 
true  Harris  says  that  he  feared  that  the 
judgment  in  Maryland    would   prevent   his 
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goods  being  shipped  to  him,  but  he  did  not 
show  that  he  had  any  goods,  nor  that  any 
execution  issued,  nor  that  they  were  levied 
on.  He  himself  was  under  no  bond  or  obli- 
gation to  appear  at  court  in  Baltimore  or  to 
pay  the  judgment.  His  voluntary  payment, 
remitted  to  Epstein,  will  not  discharge  his 
legal  liability  to  the  plaintiff  to  pay  the 
money  he  borrowed  of  him. 

The  plaintiff  further  raised  the  point  that, 
the  situs  of  the  debt  being  with  the  cred- 
itor in  North  Carolina,  where  both  Balk  and 
Harris  resided,  and  where  the  debt  was  pay- 
able, Balk  had  no  property  in  Maryland 
liable  to  attachment  by  reason  of  the  meie 
fact  that  his  debtor  (Harris)  was  transiently 
in  that  city.  This  is  a  very  interesting  ques- 
tion, and  there  is  a  great  weight  of  author- 
ity to  sustain  that  view,  but  not  without 
some  decisions  looking  the  other  way,  many 
of  which,  on  both  sides,  are  collected  in  the 
notes  to  lUinoia  C.  R.  Oo,  v.  Smith  (Mise.) 
10  L.  R.  A.  677.  It  is  unnecessary,  however, 
in  this  case,  that  we  discuss  it. 

Error, 

A  petition  for  rehearing  having  been  filed, 
Clark,  J.,  on  April  18,  1890,  handed  down 
the  following  response: 

This  is  a  petition  to  rehear  the  decision  re- 
ported in  122  N.  C.  64.  The  judgment  of  an- 
other state,  condemning  the  debt  due  by  Har- 
ris to  Balk,  can  only  be  recognized  as  valid 
here  when  that  court  acquired  jurisdiction. 
It  was  not  founded  on  personal  service,  but 
it  is  contended  that  the  Maryland  court  ac- 
quired jurisdiction  by  attaching  the  debt  due 
Balk  by  serving  notice  upon  Harris,  who  was 
transiently  in  the  city  of  Baltimore.  The 
situs  of  the  debt  for  purposes  of  taxation, 
and  usually  for  all  purposes,  is  with  the  cred- 
itor. But  there  are  many  states  whose 
courts  hold  that,  for  the  purposes  of  attach- 
ment, the  situs  of  the  debt  is  at  the  residence 
or  domicil  of  the  debtor.  The  conflicting 
authorities  are  summed  up  and  arrayed  in 
the  notes  to  Illinois  0,  k,  Co.  v.  Smith 
(Miss.)  19  L.  R.  A.  677,  whose  accomplished 
editor  sums  up  a  careful  review  of  the  au- 
thorities, as  follows:  "The  true  doctrine 
seems  to  us  to  be  that  no  jurisdiction  can  be 
obtained  to  condemn  a  debt  due  to  a  nonresi- 
dent unless  jurisdiction  of  his  person  is  ob- 
tained; that  is,  that  the  situs  of  the  debt^ 
for  the  purpose  of  garnishment,  is  at  the 
residence  of  the  creditor.  To  hold  that  such 
situs  is  with  the  debtor  seems  against  reason, 
because  he  has  no  property  in  the  debt,  and 
because  it  allows  a  proceeding  to  condemn 
one's  property  to  be  prosecuted  without  no- 
tice to  him,  or  representation  by  anyone  who 
cares  for  the  protection  of  his  interests. 
Such  a  proceeding  seems  unworthy  to  be 
called  due  process  of  law."  There  is  logic 
and  force  in  these  views,  if  it  were  an  open 
question  with  us ;  but  North  Carolina  is  one 
of  the  states  whose  courts  have  held  that, 
for  purposes  of  an  attachment,  the  situs  of 
a  debt  is  where  the  debtor  resides.  Cooper 
V.  Adel  Security  Co,  122  N.  C.  463;  Winfree 
jv.  Bagley,  102  N.  C.  616. 
46  L.  R.  A. 


.  The  apparent  inconsistency  or  hardship  oi 
such  ruling  is  much  lessened  by  the  uniform 
holding  by  courts  of  that  line  of  thought 
that  the  attachment  of  the  debt  can  only  be 
made  where  the  debtor  resides,  and  can  have 
no  validity  if  levied  upon  him  when  only 
passing  through,  or  transiently  in,  another 
state.  It  is  thus  stated  in  8  Am.  &  Eng. 
Enc  Law,  pp.  1129,  1130:  "Choses  in  ac- 
tion upon  which  the  garnishee  is  liable 
.  .  .  are  not  to  be  considered  as  following 
tne  former  wherever  he  may  be  transiently 
found,  to  be  there  taken,  at  the  will  of  a 
third  person,  within  a  jurisdiction  where 
neither  such  debtor  nor  his  creditor  resides. 
As  a  general  rule,  therefore,  the  courts  of 
a  state  cannot,  by  the  service  of  their  process 
upon  an  inhabitant  of  another  state  tran- 
siently within  their  jurisdiction,  charge  such 
person  as  garnishee.  But  if,  when  so  served, 
the  garnishee  have  in  his  possession,  within 
the  state,  money  or  property  of  the  defend- 
ant, or  has  contnusted  to  pay  money  or  de- 
liver property  within  such  jurisdiction,  he 
may  be  charged."  This  is  sustained  by  uni- 
form decisions  (many  of  which  are  there 
stated  in  the  notes),  among  many  others: 
Smith  V.  Eaton,  36  Me.  208,  68  Am.  Dec 
746;  Lovejoy  v.  Albee,  33  Ma  416,  64  Am. 
Dec.  630;  Sawyer  v.  Thompson,  24  N.  H.  610; 
Baxter  v.  Vincent,  6  Vt.  614;  Ray  v.  Under- 
wood, 3  Pick.  302;  Hart  v.  Anthony,  16  Pick. 
446;  Oronin  v.  Foster,  13  R.  I.  106.  In  the 
last  case  it  is  said:  "When  a  person  tran- 
siently in  another  state  is  sued  for  his  own 
debt,  it  is  a  different  case.  But  if  a  person 
by  garnishment  is  compelled,  in  order  to 
satisfy  a  debt  not  his  own,  but  due  from  one 
of  his  creditors,  to  pay  his  own  debt,  in  a 
mode  very  different  from  that  in  which  he 
would  otherwise  have  paid  it,  ...  it 
.  .  .  [would]  be  a  hardship."  The  court, 
proceeding,  admits  the  recqgmzed  CKceptions 
above  stated,  that  the  foreign  court  could  ac- 
quire jurisdiction  by  service  upon  a  garnishee 
transiently  within  the  state,  (1)  when  the 
garnishee  has  personal  chattels  of  the  debtor 
with  him  (which  usually  could  be  attached 
without  garnishment),  and  (2)  when  the 
debt  due  b^  the  garnishee  is  contracted  to  be 
paid  within  the  state.  Among  other  cases 
to  same  effect:  Wright  v.  Chicago,  B,  d  Q. 
R,  Co.  10  Neb.  176,  66  Am.  Rep.  747,  in  which 
it  is  said  ( p.  182, 10  Neb. ) :  ''The  rule  is  well 
settled  that  .  .  .  garnishment  served 
upon  a  nonresident  of  the  state,  but  temporar- 
ily within  it,  is  not  effectual  as  an  attach- 
ment,"—citing,  to  same  purport,  Oreen  v. 
Farmers*  d  C.  Bank,  26  Conn.  462 ;  Casey  y. 
Davis,  100  Mass.  124;  Sawyer  v.  Thompson, 
24  N.  H.  610;  Lawrence  v.  Smith,  46  N.  H. 
633,  86  Am.  Dec.  183;  Nye  v.  Liscombe,  21 
Pick.  263;  Tingley  v.  Bateman,  10  Mass. 
343;  Jones  v.  Winchester,  6  N.  H.  407 ;  Math- 
ews V.  Smith,  13  Neb.  100;  Danforth  v. 
Penny,  3  Met.  664;  Qold  v.  Housatonio  R. 
Co.  1  Gray,  424.  In  Bush  v.  Uance,  61 
Miss.  237,  it  is  said  that,  unless  the  debt  of 
the  nonresident  garnishee  was  payable  in  the 
state  where  garnished,  "he  was  not  subject 
to  garnishment  in  that  state,  and  that  the 
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writ  served  on  him  there  was  a  nullityi  and 
that  this  is  the  law  seems  settled  by  the  au- 
thorities. The  reason  is  that  the  court  en- 
tertaining a  gamishm^it  must  have  some  ju- 
risdiction over  the  thing  garnished,  and 
where  the  garnishee  is  a  nonresident,  has  in 
his  hands  no  property  belonging  to  the  prin- 
cipal debtor,  and  owes  him  nothing  payable 
within  that  state,  the  jurisdiction  is  defeat- 
ed. Such  is  the  well-settled  law.  Drake, 
Attachm.  5th  ed.  §§  474,  475,  and  cases  there 
cited."  This  is  sustained  by  reference  to  the 
citation  from  Drake  on  Attachment,  and  also 
by  Waples,  Attachm.  228.  There  are  many 
other  cases  to  same  effect,  among  them  Sqttair 
V.  Shea,  26  Ohio  St.  645 ;  Mobile  d  O.  R.  Co. 
V.  Bamhill,  91  Tenn.  395;  Commercial  Nat, 
Bank  v.  Chicago,  M,  d  St.  P.  R.  Co.  45  Wis. 
172.  The  defect  being  jurisdictional,  the 
garnishee  cannot  waive  it^  because  it  is  not 
with  him  a  personal  matter,  and  he  has  no 
right  to  prejudice  the  defendant.  Rindge  v. 
Qreen,  52  Vt  204;  Waples,  Attachm.  228; 
Drake,  Attachm.  §  476. 

Inasmuch  as  an  attachment  is,  in  effect,  a 
proceeding  by  the  principal  debtor  (the  de- 


fendant in  the  action),  in  the  name  of  the 
plaintiff  against  the  garnishee,  it  is  thus 
properly  held,  even  in  those  courts  which 
hold  that  the  situs  of  a  debt  for  this  purpose 
is  with  the  debtor  (garnishee),  that  the  ac- 
tion must  be  brought  where  he  "resides"  or 
"has  his  domicil,"  since  it  is  there  that  his 
creditor  must  have  sued  him.  One  or  two 
cases  unguardedly  say  the  action  may  be 
brought  "wherever  the  debtor  [garnishee] 
may  be  found,"  but  the  context  and  the  facti» 
in  those  cases  show  that  they  mean  where  he 
may  be  found  "resident"  or  "domiciled,"  as 
it  is  expressly  held  in  all  cases  where  the 
point  is  mside.  As  upon  the  uniform  au- 
thorities above  cited,  and  others  not  neces- 
sary to  cite,  the  Maryland  court  acquired  no 
jurisdiction,  as  against  Balk,  by  service  of 
notice  upon  his  debtor,  Harris,  who  had  no 
tangible  property  of  Balk  in  his  possession, 
and  was  not  resident  in  that  state,  we  reaf- 
firm our  former  decision,  but,  after  the  bene* 
fit  of  the  able  and  exhaustive  argument  upon 
the  rehearing,  for  an  entirely  different  rea- 
son from  that  given  on  the  first  hearing. 
Petition  diamisaed^ 
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LEfflGH     VALLEY     RAHJIOAD     COM- 
PANY, Appt. 

(101  Pa  575.) 

A  person  approacliliiv  a  railroad  eross- 
Infr  mt  ^irltlch  a  train  la  stnndlnv  on 

a  side  track  to  receive  or  discharge  pas- 
sengers is  not  gull-ty  of  contributory  negli- 
gence in  falling  to  stop,  look,  and  listen  be- 
fore attempting  to  cross  tlie  main  track, 
when  he  knows  of  a  rule  of  the  carrier  requir- 
ing a  train  to  stop  before  reaching  a  station 
where  another  train  is  receiving  or  discharg- 
ing passengers. 

(May  28,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  JBradford 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  daiinages  for  personal  inju- 
ries alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davies  A  Davies  and  Henry 
Streeter,  for  appellant: 

The  duty  to  stop,  look,  and  listen  is  clear 
and  certain,  and  a  departure  from  it  is  more 
than  evidence  of  negligence;  it  is  negligence 
per  se. 

Greenwood  v.  Philadelphia,  W.  d  B.  /?. 
Co.  124  Pa.  572,  3  L.  R.  A.  44. 


Even  at  a  station  the  plaintiff  is  not  re- 
lieved from  the  duty  to  stop,  look,  and  listen, 
much  less  at  a  public  highway  crossing. 

Irey  v.  Pennsylvania  R.  Co.  132  Pa.  563; 
Catroll  V.  Pennsylvania  R.  Co.  12  W.  N.  C. 
348;  Pennsylvania  R.  Co.  v.  Bell,  122  Pa. 
58;  Hovenden  v.  Pennsylvania  R.  Co.  180 
Pa.  244. 

Due  and  ordinary  care  is  to  be  used  in 
crossing  public  streets,  as  in  all  other  trans- 
actions in  life.  Even  upon  the  sidewalks  a 
man  is  bound  to  look  where  he  is  going. 

Barnes  v.  Snoioden,  119  Pa.  53;  Schmidt 
V.  McGill,  120  Pa.  412;  Buzby  v.  Philadel- 
phia Traction  Co.  126  Pa.  550. 

Plaintiff  freely  admits  that,  heedless  of 
the  shouts  of  the  bystanders,  he  ran  directly 
in  front  of  the  moving  locomotive,  and  there- 
fore the  case  should  have  been  withdrawn 
from  the  jury. 

Baker  v.  Pennsylvania  R.  Co.  182  Pa.  336. 

It  was  negligence  to  attempt  to  board  a 
moving  train. 

Bacon  v.  Delaware,  L.  d  W.  R.  Co.  143  Pa. 
14. 

There  is  nothing  in  the  evidence  that  re- 
lieved the  plaintiff  from  taking  the  ordinary 
precautions  before  attempting  to  cross  the 
public  highway. 

Lehigh  Valley  R.  Co.  v.  Greiner,  113  Pa. 
600;  Buzby  v.  Philadelphia  Traction  Co.  126 
Pa.  559. 


Note. — For  right  of  traveler  to  rely  on  rail- 
road's compliance  with  Its  rule  as  to  signals  at 
crossing,  see  Lyman  v.  Boston  &  M.  R.  Co.  (N. 
H.)  11  L.  R.  A.  864  ;  and  Hendrickson  v.  Great 
Northern  R.  Co.  (Minn.)  16  L.  R.  A.  261. 

For  reliance  on  railroad  watchman  or  gates 
45L.R.  A. 


at  crossing,  see  Louisville  &  N.  R.  Co.  v.  Webb 
(Ala.)  11  L.  R.  A.  674;  Feeney  v.  Long  Island 
R.  Co.  (N.  T.)  6  L.  R.  A.  544  :  and  Evans  v. 
Lake  Shore  ft  M.  S.  R  Co.  (Mich.)  14  L.  R.  A. 
223. 
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Messn.  'William  Maxwell  and  Edward 
OTerton,  for  appellee: 

What  is  and  what  is  not  negligence  in  a 
particular  case  is  generally  a  question  for 
the  jury  and  not  for  the  court.  It  is  al- 
ways a  question  for  the  jury  when  the  meas- 
ure of  duty  is  ordinary  and  reasonable  care. 

West  Cheater  d  P.  B.  Co.  v.  MoEhoee,  67 
Pa.  315. 

No  presumption  of  negligence  arises  from 
the  crossing  of  a  track  at  a  railway  station, 
in  order  to  get  to  and  take  passage  upon  a 
train  on  another  track,  when  that  is  the  only 
way  by  which  such  train  can  be  reached;  nor 
is  it  necessarily  nwligent  to  start  across  be- 
fore the  train  which  the  passenger  intends  to 
take  has  come  to  a  full  stop. 

Kohler  v.  Pennsylvania  R,  Co,  135  Pa.  346 ; 
Pennsylvania  R,  Co.  v.  White,  88  Pa.  327; 
Flanagan  v.  Philadelphia,  W.  d  B.  R.  Co. 
181  Pa.  242;  Shutt  v.  Cumberland  Valley  R. 
Co.  140  Pa.  266. 

A  passenger  who  is  obliged  to  pass  over  an 
intervening  track  to  reach  his  train  need 
neither  lo&  nor  listen,  but  may  assume  the 
way  to  be  safe. 

Baltimore  d  0.  R.  Co.  v.  State,  Hauer,  60 
Md.  449;  Oaynor  v.  Old  Colony  d  N,  R.  Co. 
100  Mass.  208,  97  Am.  Dec.  96;  Warren 
v.  Fitchhurg  R,  Co.  8  Allen,  227,  85  Am.  Dec. 
700;  KUin  v.  Jetoett,  26  N.  J.  Eq.  474; 
Weeks  v.  Neto  Orleans,  8.  F.  d  L.  R.  Co.  40 
La.  Ann.  800;  Philadelphia,  W.  d  B.  R.  Co. 
V.  Anderson,  72  Md.  519,  8  L.  R.  A.  673. 

To  run  a  train  at  a  high  rate  of  speed 
past  another  discharging  passengers  likely 
to  step  right  into  its  path  would  be,  not  only 
neglect  of  common  care,  but  reckless  and 
gross  negligence. 

Rohostelli  V.  New  York,  N.  H.  d  H.  R.  Co. 
33  Fed.  Rep.  799. 

When  it  is  necessary  to  cross  a  railroad 
track  to  reach  the  train,  a  passenger  has  the 
right  to  rely  to  some  extent  upon  the  giving 
of  the  proper  signals  of  danger ;  the  fact  that 
he  did  not  look  to  see  if  a  train  was  ap- 
proaching is  not  conclusive  of  a  want  of  care 
on  his  part. 

Sonier  v.  Boston  d  A.  R.  Co.  141  Mass.  10; 
Terry  v.  Jetoett,  78  N.  Y.  338;  Parsons  v. 
New  York  C.  d  H.  R.  R.  Co.  113  N.  Y.  365, 
3  L.  R,  A.  683;  Warner  v.  Baltimore  d  O. 
R.  Co.  168  U.  S.  339,  42  L.  ed.  491;  Jewett 
V.  Klein,  27  N.  J.  Eq.  550. 

Sterrett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

In  1894  the  plaintiff,  whose  home  was  in 
the  borough  of  Towanda,  was  regularly  em- 
ployed at  Ulster,  about  8  miles  north  of  the 
Lehigh  Valley  Railroad.  In  reaching  his 
place  of  business  he  daily  took  a  local  train 
starting  at  6:25  o'clock  a.  m.  from  Washing- 
ton Street  Station  on  the  Bernice  Branch  In 
said  borough,  about  V^  of  a  mile  from  his 
home.  He  usually  left  home  about  6:15  A. 
H.,  and  walked  south  down  Main  street  to 
Washington  street,  and  then  turned  east  at 
Washington  street  and  went  about  170  feet 
down  this  street  to  the  station.  Washing- 
ton Street  Station  is  the  freight  station  of 
45  L.  R.  A. 


the  Lehigh  Valley  Railroad  Company  at 
Towanda,  and  is  located  on  the  Bemice 
Branch,  at  the  eastern  end  of  Washington 
street,  in  close  proximity  to  the  Susquehanna 
river.  There  were  no  buildings  beyond  the 
station  on  Washington  street,  and  no  bridge 
across  the  river,  so  that  the  street  crossing 
was  practically  limited  in  its  use  to  a  means 
of  access  to  and  from  the  station  for  teams 
and  foot  passengers.  The  sidewalk,  which 
was  of  stone  from  Main  street  to  the  rail- 
road tracks  at  Washington  street  crossing, 
was  continued  across  the  railroad  by  means 
of  planks  laid  between  the  rails.  This  walk 
led  to  the  platform  steps  at  the  north  end  of 
the  station,  where  the  ticket  office  was  locate 
ed.  South  of  this  walk,  for  the  distance  of 
about  100  feet,  the  tracks  were  filled  in  with 
earth  and  red  shale,  forming  a  level  strip  of 
ground  where  passengers  were  received  and 
discharged  by  passing  trains.  Passengers 
on  the  main  line  necessarily  used  this  earth 
platform,  as  it  extended  on  both  sides  of  this 
track.  Plaintiff's  train,  popularly  known  as 
the  "Geneva  Train,"  was  made  up  at  and 
started  from  this  station.  It  occupied  the  side 
track  next  to  and  in  front  of  the  station  for 
the  reception  of  passengers,  and  the  engine 
stood  facing  or  upon  the  Washington  street 
crossing.  In  order  to  go  aboard  this  train, 
passengers  were  required  to  enter  from  the 
earth  platform,  or  to  pass  around  in  front  of 
the  engine,  ascend  the  platform  steps,  and 
walk  south  along  the  platform  until  the 
cars  could  be  conveniently  entered.  The  fol- 
lowing rule,  given  in  evidence,  was  shown  to 
be  in  force  at  the  time  of  the  accident:  "Any 
train  approaching  a  station  where  a  passen- 
ger train  is  receiving  or  discharging  passen- 
gers must  be  stopped  before  reaching  the  sta- 
tion, and  must  not  proceed  until  the  pas- 
senger train  moves  away,  or  a  signal  has 
been  given  to  come  on,  except  where  proper 
safeguards  are  provided  between  the  tracks." 
It  is  admitted  that  there  were  no  safeguards 
in  this  case.  The  morning  before  the  acci- 
dent, the  Williamsport  &  North  Branch  Rail- 
road Company  commenced  running  a  train 
to  Towanda  station,  about  a  mile  and  a  half 
north  of  the  Washington  Street  Station  and 
the  junction  of  the  Bernice  Branch  with  the 
main  line,  to  Williamsport,  leaving  Towanda 
at  6:15  o'clock  A.  K.,  and  schedul^  to  arrive 
at  Washington  street  at  6:20  a.  m.,  where  it 
was  to  meet  and  pass  the  Geneva  train,  and 
leaving  there  at  6:30  A.  ic.  On  the  morning 
of  the  accident  it  was  several  minutes  late. 
It  was  at  this  point,  and  from  the  time  of 
starting,  in  charge  of  employees  of  the  Le- 
high Valley  Railroad  Company.  According 
to  plaintiff's  testimony,  he  came  down  Wash- 
ingfton  street,  on  the  morning  of  the  accident, 
to  take  his  train,  as  usual.  His  attention 
was  attracted  to  it  by  the  ringing  of  the 
bell.  He  passed  a  two-seated  top  carriage  or 
hack  standing  on  the  edge  of  the  street  and 
sidewalk,  near  the  railroad  track,  and  be- 
tween him  and  the  street  to  the  north,  and 
crossed  over  the  first  rail  of  the  main  track, 
when  he  was  struck  and  injured  by  the  train 
coming  rapidly  down    on  the   main  track. 
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from,  the  n(M>th.  He  also  testified  that, 
knowing  the  rule  of  the  company  above 
quoted,  and  seeing  his  train  still  standing 
at  the  station,  he  did  not  stop,  look,  or  listen 
for  an  approaching  train;  that  a  car  was 
standing  on  a  siding  just  south  of  the  south- 
ern sidewalk  of  Washington  street.  This 
eiding  crossed  Washington  street  to  a  coal 
shed,  which  extended  for  some  distance  along 
the  main  track,  and  partially  obstructed  the 
view  to  the  north.  His  witnesses  testified 
positively  that  plaintiff's  train  was  not  in 
motion  at  the  time  of  the  accident  and  de- 
fendant's witnesses  testified  just  as  positive- 
ly that  it  was.  The  learned  trial  judge  re- 
fused defendant  company's  requests  for  bind- 
ing instructions,  and  submitted  the  case  to 
the  jury  in  a  full,  fair,  and  adequate  charge. 
In  which  the  propositions  of  law  involved 
were  amply  discussed.  The  care  with  which 
the  case  was  submitted  is  shown  in  the  fol- 
lowing brief  summary  of  the  questions  sub- 
mitted to  the  jury  in  his  charge:  ''You  are 
to  apply  the  principles  which  I  have  laid 
down  to  you  as  governing  the  case  to  the 
facts  as  you  shall  find  them  from  the  evi- 
•dence.  Determine,  first,  whether  the  com- 
pany was  negligent  in  running  the  train, 
called  the  'Williamsport  Train,'  over  the 
track  at  the  time  they  did.  If  they  obeyed 
the  rule,  as  they  claim  they  did,  then  they 
would  not  be  guilty  of  such  negligence  as 
would  make  them  chargeable  with  this  acci- 
dent, under  the  testimony  of  the  plaintiff. 
Next,  inquire  whether  the  plaintiff  was  guil- 
ty of  any  contributory  negligence.  If,  when 
he  approached  the  track  upon  which  this 
train  was  coming  from  the  north,  the  train 
which  he  intended  to  take  was  standing  there 
it  would  excuse  him  from  stopping  to  look 
and  listen ;  but  it  would  not  excuse  him  from 
exercising  the  care  which  an  ordinarily  pru- 
dent man  would  exercise  under  like  circum- 
stances. It  is  for  you  to  determine,  as  I 
said  first,  whether  the  train  was  standing 
still,  and  he  was  excused  from  stopping  and 
looking  and  listening.  If  you  should  find 
he  was,  then,  secondly,  did  he  otherwise  ex- 
ercise the  care  in  going  across  that  track 
that  an  ordinarily  prudent  man  would?  If 
he  did«  and  was  struck  by  the  train,  then  he 
w^ould  not  be  guilty  of  any  negligence  which 
would  excuse  the  company  from  the  negli- 
gence which  they  had  committed  in  crossing 
that  street  while  the  Oeneva  train,  as  it  is 
•called,  was  standing  upon  the  track  at  its 
station." 

The  real  contention  in  the  case  is  whether 
the  failure  to  stop,  look,  and  listen  was  con- 
tributory negligence,  to  be  declared  by  the 
•court  as  matter  of  law.  Our  cases  recognize 
an  exception  to  the  general  rule.  In  the  re- 
-cent  case  of  Flanagan  v.  Philadelphiaf  W.  d 
B.  R.  Co,  181  Pa.  242,  our  Brother  Fell  said: 
'"It  is  true  that  the  duty  of  a  person  about 
to  cross  a  railroad  track  to  stop,  look,  and 
listen  for  an  approaching  train  is  not  always 
.applicable  to  a  passenger  at  a  station  going 
to  or  from  his  train.  The  obligation  upon 
tiim  may  be  totally  different  from  that  of  a 
person  at  a  public  crossing.  Pennsylvania  R. 
45  L.  R.  A. 


Co.  v.  White,  88  Pa.  327 ;  Kohler  v.  Pennsyl- 
vania R.  Co,  135  Pa.  346.  If  the  way  pro- 
vided is  across  a  track,  he  may  rely  upon  the 
performance  by  the  company  of  the  duty  to 
keep  the  track  clear  while  passengers  are  in 
the  act  of  passing  between  the  train  and  the 
station.  But  this  is  when  a  way  is  provided, 
and  the  passenger  is  impliedly  invited  to 
take  it."  That  case  was  ruled  against  the 
passenger  on  the  ground  that  "he  was  not 
invited  to  get  off  where  he  did,  and  the  in- 
vitation was  to  alight  on  the  other  side,  and 
in  disregarding  it  he  violated  a  reasonable 
rule,  which  it  was  his  duty  to  observe.  The 
same  considerations  controlled  the  decision 
in  Morgan  v.  Camden  d  A,  R.  Co,  (Pa.)  23 
W.  N.  C.  189,  under  somewhat  different  fact«<. 
Pennsylvania  R,  Co.  v.  White,  88  Pa.  327,  is 
more  nearly  like  the  case  at  bar.  There  the 
train  came  to  a  stop  at  a  point  opposite  to 
a  station,  and  the  order  of  the  company  was 
very  similar  to  the  order  here.  It  wf«  there 
said:  "This  rule  [to  stop,  look,  and  listen] 
is  not  always  applicable  to  passengers  leav- 
ing a  train  and  crossing  the  track  to  reach 
the  depot  at  the  point  of  destination.  There 
are  duties  which  spring  from  the  relations 
existing  between  the  carrier  and  its  passen- 
gers. It  is  the  duty  of  the  company  to  pro- 
vide for  the  safe  receiving  and  discharging 
of  passengers.  It  is  bound  to  exercise  the 
strictest  vigilance,  not  only  in  carrying  them 
to  their  destination,  but  also  in  setting  them 
down  safely,  if  human  care  and  foresight  can 
do  so.  Pennsylvania  R.  Co.  v.  Aspell,  23  Pa. 
147,  62  Am.  Dec.  323.  Ordinary  prudence 
and  due  regard  for  the  safety  of  passengers 
alike  require  that  special  care  should  be  ex- 
ercised at  public  crossings  and  depots  by 
passing  trains."  It  was  further  said,  in  dis- 
cussing the  plaintiff's  case :  "He  had  a  right 
to  rely  on  the  observance  of  the  company's 
rule  forbidding  another  train  to  pass  the 
station  while  his  train  remained  there."  In 
Warner  v.  Baltimore  d  0.  R.  Co.  168  U.  S. 
339,  42  L.  ed.  491,  the  facts  and  the  rule  of 
the  company  closely  resembled  this  case  and 
also  Pennsylvania  R.  Co,  v.  White,  88  Pa. 
327.  In  the  former  the  principles  enunciated 
in  the  latter  were  adopted  on  the  authority 
of  that  and  similar  cases  from  other  states. 
Indeed,  the  doctrine  of  these  cases  may  be 
considered  as  firmly  established  by  a  uniform 
line  of  decisions. 

In  the  case  under  consideration  the  rule 
adopted  by  the  defendant  company  was  no- 
tice to  the  public  that  the  tracks  on  Wash- 
ington street  would  be  kept  clear  while  the 
train  was  at  the  station  receiving  or  dis- 
charging passengers.  As  was  said  by  the 
learned  trial  judge  in  his  charge: 
"Whether  that  is  a  public  street  or  not,  they 
had  used  the  ground  there  for  the  purposes 
of  a  platform,  not  only  where  the  platform 
was,  a4 joining  the  station,  but  also  the 
ground  east  of  the  main  track  of  defendant 
company.  If  it  had  been  their  custom  to  so 
use  that  groimd,  then,  a«  far  as  the  purpose 
of  this  suit  is  concerned,  or  as  far  as  the 
people  of  that  community  are  concerned,  who 
hud  kTiowledge    of    that  custom,  they  had 
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made  the  street  their  platform  for  the  pur- 
pose of  receiving  and  discharging  passen- 
gers." The  jury  has  found  tha>t  plaintiff 
knew  of  the  rule  prohibiting  other  trains 
from  passing,  and  that  he  relied  upon  it,  as 
he  had  a  right  to  do.  The  object  of  stop- 
ping, looking,  and  listening  was  to  avoid  the 
dangers  incident  to  a  railroad.  But  the  rule 
of  the  company  gave  notice  that,  as  long  as 
the  train  remained  at  the  station,  tiie  tracks 
would  be  free  from  passing  trains.  This  was 
equivalent  to  saying  to  approaching  passen- 
gers, "You  need  not  stop,  look,  and  listen,  as 
ihere  will  be  nothing  for  you  to  see."  It 
was,  in  effect,  an  invitation  to  passengers  to 
cross  the  trades.  Under  such  circumstances, 
the  mere  failure  to  stop,  look,  and  listen, 
without  more,  cannot  be  pronounced  contrib- 
utory n^ligence  by  the  court. 

It  will  be  observed  that  the  learned  trial 
judge  did  not  undertake  to  pronounce  on  the 
question  of  contributory  negligence,  other- 
wise than  as  to  the  rule,  "Stop,  look,  and 
listen."  He  was  careful  to  say  that  the  rule 
of  the  company  did  not  relieve  the  plaintiff 
from  the  exercise  of  ordinary  care  under  the 
circumstances.  It  is  not  pretended  that  if 
he  saw  the  approexshing  train,  and  deliberate- 
ly went  in  front  of  it,  he  could  recover.  But, 
in  view  of  all  the  facts  and  the  evidence  as 
to  location  of  the  trains,  the  obstructions  on 
the  sidings  and  the  street,  and  the  very  ma- 
terial question  as  to  whether  plaintiff's  train 
was  standing  still  or  in  motion, — as  to  which 
the  evidence  waa  conflicting, — the  case  was 
necessarily  for  the  jury.  It  was  submitted 
with  instructions  in  which  the  rights  of  both 
parties  were  carefully  guarded.  We  find  no 
substantial  error  in  the  record.  Neither  of 
the  specifications  of  error  ia  sustained. 

Judgment  affirmed. 


Mary  A.  BARNES 

V, 

FIDELITY     MUTUAL     LIFE    ASSOCLA.- 

TION,  Afypt. 

(101  Pa  618.) 

1«     The  question  ifvltether  or  not  a  per- 
son is  In  tfood  health,  within  tlie  mean- 
ing of  an  Insurance  policy,  Is  for  the  jury, 
when  the  evidence  is  conflicting  on  the  mate- 
rial questions  of  fact. 
8.     A  man  ^rho  has  a  coldt  on  aeconnt 
.    of  ifvhich  he  Is  In  bedt  may  be  neverthe- 
less "in  good  health/'  within  the  meaning  of 
a  clause  in  a  life-insurance  policy  which  re- 
quires the  premium  to  be  paid  while  he  Is  in 
!     good  health,  although  pneumonia  sets  In  a 
day  or  two  after  the  premium  is  paid  and 
proves  fatal. 

(May  23,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Ck>urt  of  Common  Pleas  for  Luzerne 


County  in  favor  of  plaintiflf  in  an  action 
brought  to  enforce  payment  of  a  life-inaur- 
ance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  BL  W.  Palmer,  for  appellant: 

A  representation  is  a  continuous  state- 
ment from  the  time  it  is  made,  during  the 
progress  of  the  negotiations,  and  down  to 
the  completion  of  the  contract;  so  that  if  in 
point  of  fact  the  representations  be  true 
when  actually  made,  yet  if  by  some  change 
intervening  between  tiie  time  of  completion 
of  the  oo^ract  it  then  becomes  untrue,  it 
will  avoid  the  contract  if  the  change  be  ma- 
terial and  to  the  prejudice  of  the  insurers, 
or  be  such  as  might  probably  influence  their 
opinion  a«  to  the  advisability  of  accepting 
the  risk. 

May,  Ins.  §  190;  Cooke,  Life  Tub.  §  24; 
Whitley  v.  Peidmont  d  A.  L.  Ins.  Co.  71  N. 
G.  480;  Calvert  v.  Hamilton  Mut.  Ins.  Co.  I 
Allen,  308«  79  Am.  Dec.  744;  Blumer  v.  Pha- 
niio  Ins.  Co.  45  Wis.  622 ;  Piedmont  d  A.  L. 
Ins.  Co.  V.  Eu>ing,  92  U.  S.  377,  23  L.  R.  A. 
010;  De  Camp  v.  New  Jersey  Mut.  L.  Ins.  Co, 
3  Ins.  L.  J.  89 ;  Ormond  y.  Fidelity  Life  As- 
so.  96  N.  C.  158. 

In  all  cases  where  the  assured  has  notice 
of  any  limitation  upon  the  agent's  power,  or 
where  there  is  anything  about  the  transac- 
tion to  put  him  on  inquiry  as  to  the  actual 
authori^  of  the  agent«  acts  done  by  him  in 
excess  of  his  authority  are  not  binding. 

Bacon,  Ben.  Soc.  §  153;  Wood,  Ins.  §  411 ; 
May,  Ins.  S  137A;  First  Nat.  Bank  v.  Lan^ 
cashire  Ins.  Co.  62  Tex.  461;  Loehner  r. 
Home  Mut.  Ins.  Co.  17  Mo.  247;  ShoMmut 
Mut.  F.  Ins.  Co.  V.  Stevens,  9  Allen,  332; 
Sohicartz  v.  Qermania  L.  Ins.  Co.  18  Minn. 
448;  Ripley  v.  Merchants*  Nat.  Bank,  41 
Conn.  188;  Bouton  v.  American  Mut.  L.  Ins. 
Co.  25  Conn.  542;  Koelges  y.  Guardian  L. 
Ins.  Co.  2  Lans.  480 ;  Acey  y.  Femie,  7  Meea. 
&  W.  151 ;  Wall  v.  Home  Ins.  Co.  8  Bosw. 
597 ;  Hoffman  v.  John  Hancock  Mut.  L.  Ins. 
Co.  92  U.  S.  161,  23  L.  ed.  539;  Chase  v- 
Hamilton  /rw.  Co.  20  N.  Y.  62;  Franklin  L, 
Ins.  Co.  v.  Befton,  53  Ind.  380;  Merserau  v. 
Phcenia  Mut.  L.  Ins.  Co.  66  N.  Y.  274;  How 
y.  Union  Mut.  L.  Ins.  Co.  80  N.  Y.  32 ;  Hardie 
V.  8t,  Louis  Mut.  L.  Ins.  Co.  26  La.  Ann. 
242;  Sohaffer  v.  Mutual  F.  Ins.  Co.  80  Pa. 
296;  Oiddings  v.  Northwestern  Mut.  L.  Ins. 
Co.  102  U.  S.  108,  26  L.  ed.  92 ;  Heiman  v. 
Phoenix  Mut.  L.  Ins.  Co.  17  Minn.  153,  10 
Am.  Rep.  154;  Whiting  v.  Massachusetts 
Mut.  L.  Ins.  Co.  129  Mass.  240,  37  Am.  Rep. 
317;  Armstrong  v.  State  Ins.  Co.  61  Iowa, 
212;  Oalhraith  v.  Arlington  Mut.  L.  Ins.  Co. 
12  Bush,  29;  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670;  Iforw  v.  St.  Paut 
F.  d  M.  Ins.  Co.  21  Minn.  407;  Reynolds  y. 
Continental  Ins.  Co.  36  Mich.  131. 

The  company,  like  any  other  principal, 
could  limit  the  authority  of  its  agents,  and 


NoTB. — For  similar  questions  as  to  what  con- 
■tltutea  disease  or  health,  see  Manufacturers' 
Acci.  Indemnity  Co.  v.  Dorgan  (0.  C.  A.  6th 
C.)  22  L.  R.  A.  620,  Mutual  Ben.  L.  Ins.  Co.  v. 
Bobison  (C.  C.  A  8th  C.)  22  L.  R.  A.  825; 
45  L.  R.  A. 


White  V.  Providence  Sav.  Life  Assur.  Soc. 
(Mass.)  27  L.  R.  A.  808;  Mutual  L.  Ins.  Co.  v. 
Simpson  (Tex.)  28  L.  R.  A.  765 ;  and  Penn  Mut. 
L.  Ins.  Co.  V.  Mechanics*  Sav.  Bank  ft  T.  Co^ 
(C.  C.  A.  6th  C.)  38  L.  R.  A.  33. 
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thus  bind  all  parties  dealing  with  them'  with 
knowledge  of  the  limitation. 

Olohe  Mui,  L,  Ins,  Co.  v.  Wolff,  95  U.  S. 
329,  24  L.  ed.  388;  "Sew  York  L.  Ina,  Co,  v. 
Fletcher,  117  U.  S.  519,  29  L.ed.934;  Kniok- 
erhocker  L,  Ins,  Co.  v.  Norton,  96  U.  S.  239, 
24  L.  ed.  691. 

Having  no  authority  to  deliver  the  policy 
without  payment  of  the  premium,  Thomp- 
son's willingness  to  do  so,  or  to  give  credit, 
can  create  no  contract  with  his  principals. 

Marland  v.  Rojfal  Ins,  Co,  71  Pa.  396; 
Waynesboro  Mut.  F.  Ins,  Co,  v.  Conover,  98 
Pa.  384,  42  Am.  Rep.  618 ;  Cfreene  v.  Lycom- 
ing F,  Ins,  Co.  91  Pa.  389;  Poiisville  Mut, 
F,  Ins,  Co,  V.  Minnequa  Springs  Improv,  Co, 
100  Pa.  142. 

Where  a  principal  conducts  business 
through  a  general  agent,  and  the  latter's  au- 
thori^  is  expressly  limited,  to  the  knowledge 
of  the  party  dealing  with  him,  the  principal 
cannot  be  held  liable  for  any  act  of  the  agent 
within  the  limitation. 

Marvin  v.  Universal  L,  Ins,  Co,  85  N.  Y. 
278,  39  Am.  Hep.  657 ;  Lycoming  F,  Ins.  Co, 
v.  Langley,  62  Md.  196;  Catoir  v.  American 
L.  Ins,  d:  T,  Co,  33  N.  J.  L.  487 ;  Winnesheik 
Ins,  Co,  V.  Eolzgrafe,  53  111.  516,  5  Am.  Rep. 
64;  Merserau  v.  Phosnia  Mui,  L,  Ins.  Co,  66 
N.  Y.  274 ;  Broum  v.  M<issaohusetts  Mut,  L, 
Ins,  Co.  59  N.  H.  298,  47  Am.  Rep.  205 ;  Da- 
vis y.  Massachusetts  Mut,  L,  Ins,  Co,  13 
Blatchf .  462 ;  Ormond  v.  Fidelity  Life  Asso, 
96  N.  C.  158;  Enos  y.  Sun  Ins,  Co,  67  Cal. 
621 ;  Hankins  y.  Rockford  Ins,  Co,  70  Wis. 
1 ;  Shoup  y.  Dwelling-House  F,  Ins,  Co,  51 
Mo.  App.  286;  Holloway  v.  Dwelling- House 
Ins,  Co,  48  Mo.  App.  1;  Maier  v.  Fidelity 
Mut,  Life  Asso,  47  U.  S.  App.  322,  78  Fed. 
Rep.  670,  24  C.  C.  A.  239 ;  Hamilton  v.  Fi- 
delity Mut.  Life  Asso,  27  App.  Div.  480 ;  Im- 
hrie  y.  Manhattan  L,  Ins,  Co,  178  Pa.  12. 

Agent's  knowledge  is  neither  waiver  nor 
estoppel. 

Continental  Ins,  Co,  y.  Insurance  Co,  of 
Pennsylvania,  1  U.  S.  App.  201,  51  Fed.  Rep. 
884,  2  C.  C.  A.  535;/8ftote  Mut,  F,  Ins,  Co.  v. 
Arthur,  30  Pa.  333 ;  Cooper  v.  Farmers*  Mut, 
F,  Ins,  Co,  50  Pa.  307 ;  Marland  y.  Royal  Ins. 
Co.  71  Pa.  393;  Foot  y.  ^tna  L.  Ins,  Co.  01 
N.  Y.  576;  Barteau  y.  Phoenix  Mut,  L.  Ins. 
Co.  67  N.  Y.  595;  Chase  y.  Hamilton  Ins,  Co. 
20  N.  Y.  52 ;  Ripley  y.  ^tna  Ins,  Co,  30  N. 
Y.  136,  86  Am.  Dec.  362;  Clemans  v.  Su- 
preme Assembly  Royal  Soo.  of  O,  F.  131  N. 
Y.  485,  16  L.  R.  A.  33 ;  New  York  L.  Ins.  Co. 
v.  Fletcher,  117  U.  S.  536.  29  L.  ed.  940; 
Maier  v.  Fidelity  Mut,  Life  Asso.  47  U.  S. 
App.  322,  78  Fed.  Rep.  570,  24  C.  C.  A.  239 ; 
Hamiltofi  y.  Fidelity  Mut,  Life  Asso,  27  App. 
Div.  480. 

If  Evans  knew  that  Barnes  was  sick,  and 
if  Mrs.  Barnes  also  knew  it  and  told  Evans 
at  the  time  the  policy  was  delivered,  then  de- 
livery of  policy  and  action  of  plaintiff  was  a 
fraud  on  the  company. 

8  Am.  k  Eng.  Enc.  Law,  p.  644;  Bishop, 
Ckmtr.  §  660;  Continental  Ins.  Co.  v.  Insur- 
ance Co.  of  Pennsylvania,  1  U.  S.  App.  201, 
51  Fed.  Rep.  884,  2  C.  C.  A.  535;  Mitchell  v. 
Smith,  1  Binn.  110,  2  Am.  Dec.  417;  Ather- 
45  L.  R.  A. 


ton  y.  City,  3  Kulp,  402;  Swan  v.  Scott,  11 
Serg.  &  R.  163 ;  Columbia  Bank  d  Bridge  Co. 
V.  Haldeman,  7  Watts  &  S.  233 ;  Morris  Run 
Coal  Co,  y.  Barclay  Coal  Co.  68  Pa.  173,  8 
Am.  Rep.  159. 

A  right  of  action  cannot  arise  out  of  a 
fraudulent  contiuct,  or  out  of  the  fraudui 
lent  performance  of  a  ccmdition  of  the  com 
tract. 

Fisher  y.  Saylor,  78  Pa.  84;  Lansdale  Vk 
Richardson,  1  W.  N.  C.  413;  Seidenbender  v. 
Charles,  4  Serg.  &  R.  151,  8  Am.  Dec.  682. 

The  agreement  of  the  parties  was  that  the 
policy  should  not  become  binding  unless  de- 
livered during  the  lifetime  and  good  health 
of  the  applicant,  and  having  been  delivered 
by  the  company's  agent  when  the  applicant 
was  sick,  it  never  became  operative  and.  bind* 
ing  upon  the  company. 

Ba<K>n,  Ben.  Soc.  §  272 ;  Kohen  v.  Mutual 
Reserve  Fund  Life  Asso.  28  Fed.  R^.  705; 
Miaselhom  v.  Mutual  Reserve  Fund  Life  As" 
so,  30  Fed.  Rep.  545;  Joyce,  Ins.  §  70;  Ken- 
dall y.  Paoifio  Mut,  L.  Ins,  Co,  10  U.  S.  App, 
256;  Paine  v.  Pacifio  Mut.  L,  Ins,  Co.  51 
Fed.  Rep.  689,  2  C.  C.  A.  469 ;  Bidwell  v.  St, 
Louis  Floating  Dock  d  Ins,  Co,  40  Mo.  42; 
Bliss,  Life  Ins.  134,  155;  St.  Louis  Mut,  L. 
Ins,  Co.  V.  Kennedy,  6  Bush,  450, 

The  consummation  of  a  contract  of  insur- 
ance is  postponed  until  performance  of  a 
stipulated  condition. 

Ck)oke,  Life  Ins.  §  24;  Piedmont  d  A,  L. 
Ins,  Co,  V.  Ewing,  92  U.  S.377,  23  U  ed.  610; 
Rogers  v.  Charter  Oak  L.  Ins.  Co,  41  Conn. 
107;  Misselhom  v.  Mutual  Reserve  Fund 
Life  Asso,  30  Mo.  App.  589,  30  Fed.  Rep. 
545;  Whitley  v.  Peidmont  d  A,  L,  Ins. 
Co,  71  N.  C.  480;  Ormond  v.  Fidelity  Life 
Asso,  96  N.  C.  158;  De  Camp  v.  New  Jersey 
Mut.  L.  Ins,  Co,  3  Ins.  L.  J.  89. 

Messrs.  Jolm  T.  Lew  ah  an  and  Edward 
A*  Iiymeht  for  appellee: 

Health  is  a  relative  term,  for  probably  no 
one  is  altogether  free  from  ailments.  To  vio- 
late a  warranty  of  good  health  it  must  ap- 
pear that  the  sickness  ws^b  one  having  a  ten- 
dency to  shorten  life  or  permanently  impair 
health ;  in  fact,  that  it  amounted  to  a  vice 
in  the  oonetitution. 

Richards,  Ins.  §  173;  Dietzv,  Metropolitan 
L,  Ins,  Co,  168  Pa.  504;  2  Parsons,  Contr. 
5th  ed.  466 ;  Miles  y.  Connecticut  Mut.  L. 
Ins,  Co.  3  Gray,  580. 

The  term  "good  health"  does  not  mean  ab- 
solute perfection,  but  is  comparative.  The 
insured  need  not  be  entirely  free  from  infirm- 
ity or  from  all  the  ills  to  which  the  flesh  is 
heir.  If  he  enjoys  such  health  and  strength 
as  to  justify  the  reasonable  belief  that  he  is 
free  from  derangement  of  organic  functions, 
or  free  from  symptoms  calculated  to  cause  a 
reasonable  apprehension  of  such  derange- 
ment, and,  to  ordinary  observation,  and  to 
outward  appearance,  his  health  is  reason- 
ably such  tiiat  he  may  with  ordinary  safety  . 
be  insured  and  upon  ordinary  terms,  the  re- 
quirement of  good  health  is  satisfied. 

3  Jovce,  Ins.  §  2004;  Cushman  v.  United 
States  L.  Ins,  Co.  70  N.  Y.  77 ;  Peacock  v. 
New  York  L.  Ins,  Co,  20  N.  Y.  296;  Metro- 
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politan  L.  Ins.  Co,  v.  MoTague,  49  N,  J.  L. 
687,  60  Am.  R«p.  661;  Smith  v.  Metropoli- 
tan L.  Ins.  Co,  183  Pa.  504;  Schwartz  v.  Met- 
ropolitan L.  Ina.  Co,  40  W.  N.  C.  573;  Home 
Siut  Life  Aaso,  v.  Gillespie,  110  Pa.  84. 

While  it  is  true  that  declarations  may  be 
Tcceived  in  evidence  as  admissions,  still 
where  the  admission,  whether  oral  or  writ- 
ten, contains  matters  stated  as  m*»re  hsar«ay, 
it  has  been  made  a  question  whether  such 
matters  of  hearsay  are  to  be  received  in  evi- 
dence. 

1  Greenl.  £v.  §  202. 

There  is  no  ma^ic  in  a  proof  of  loss  which 
preveutd  a  correction  of  errors  contained 
therein.  Nor  is  it  an  estoppel.  It  was  per- 
fectly proper  to  show,  as  was  done  in  this 
-case,  the  circumstances  under  which  the 
proofs  of  loss  were  made  out,  and  the  re:ic 
was  for  the  jury. 

Lebanon  Mut.  Ins,  Co,  v.  Kepler,  lOG 
Pa.  34;  Home  Benefit  Aaso,  v.  Sergent,  H2 
U.  S.  601,  35  L.  ed.  1160;  Mutual  Ben,  L. 
Ins,  Co,  V.  Higginbotham,  95  U.  S.  380,  24 
L.  ed.  499 ;  Ftsher  v.  Fidelity  Mut,  Life  As- 
,so,  188  Pa.  1;  Biddle,  Ins.  §§  1013, 1014;  J/o- 
M asters  v.  Insurance  Co.  of  N,  A,  55  N.  Y. 
222,  14  Am.  Rep.  239;  Eilenberger  v.  Pro- 
tective Mut,  F,  Ins.  Co.  89  Pa.  468;  Kister 
T.  Lebanon  Mut.  Ins.  Co.  128  Pa.  565,  5  L. 
R.  A.  646;  Meyers  v.  Lebanon  Mut,  Ins,  Co, 
150  Pa.  420;  Richards,  Ins.  488;  Cushman 
V.  United  States  L,  Ins,  Co.  70  N.  Y.  72; 
Manhattan  L,  Ins.  Co,  v.  Francisco,  17  Wall. 
«72,  21  L.  ed.  698. 

Good  health  is  not  inconsistent  with  a 
slight  attack  of  cold  or  temporary  indispo- 
sition. 

Home  Mut,  Life  Asso.  v.  Gillespie,  110  Pa. 
39. 

A  physician's  certificate  of  death,  when 
made  ex  parte,  is  not  proof  of  the  cause  of 
•death  as  against  the  opposite  party;  but 
when  explained  and  affirmed  at  the  trial  as 
to  its  statements  by  the  physician  who  made 
it,  it  may  be  considered  as  a  part  of  the  evi- 
dence. 

Davey  v.  Xtna  L,  Ins.  Co.  38  Fed.  Rep. 
■650;  Lebanon  Mut.  Ins,  Co.  v.  Kepler,  106 
Pa.  28;  Mutual  Ben.  L.  Ins,  Co,  v.  Newton, 
22  Wall.  32,  22  L.  ed.  793. 

St«rrett,  Oh.  J.,  delivered  the  opinion  of 
the  court : 

This  appeal,  from  the  judgment  entered  in 
an  action  on  a  life  insurance  policy  issued  by 
the  defendant  association,  and  dated  Novem- 
ber 14,  1893,  presents  the  single  question 
whether  there  was  sufficient  evidence  of 
''good  health'^  of  the  insured  at  the  time  the 
policy  was  delivered  to  go  to  the  jury.  On 
October  30,  1893,  plaintiff's  husband  made 
application  to  defendant  association  for  in- 
surance on  his  life  in  the  sum  of  $5,000,  pay- 
able upon  his  death  to  his  wife,  the  plaintiff 
in  this  suit.  Among  other  representations,  the 
application  contains  the  following:  "That 
I  am  in  good  health,  and  free  from  any  and 
all  diseases,  sickness,  ailments,  or  com- 
plaints, trivial  or  otherwise."  It  is  con^ 
ceded  that  plaintiff's  husband  was  in  good 
45  L.  R.  A. 


health  at  the  time  his  application  was  pre- 
sented to,  and  acted  on  by,  the  defendant  as- 
sociation. The  policy  was  issued  and  sent 
to  the  local  agent,  Lewis  L.  Evans,  for  de- 
livery upon  payment  of  the  premium.  The 
latter  was  not  paid  until  November  28,  1893, 
at  which  time  the  policy  was  delivered  to 
plaintiff.  At  the  foot  of  the  policy  is  print- 
ed the  followijig  provision:  "The  policy  is- 
sued hereon  e^all  not  become  binding  until 
the  Urst  payment  due  thereon  has  been  ac- 
tually received  by  the  association  or  its 
authorized  agent  during  my  lifetime  and 
good  health."  It  was  admitted  Uiat  the  in- 
sured contracted  an  ordinary  cold  on  Novem- 
ber 25,  1893,  and  that  he  died  of  pneumo- 
nia six  days  thereafter;  but  it  was  claimed 
by  the  plaintiff,  and  the  evidence  tended  to 
prove,  that  pneumonia,  the  disease  of  which 
Mr.  Barnes  died,  did  not  "set  in"  until  the 
day  after  the  premium  was  paid  and  policy 
delivered.  As  stated  in  the  learned  trial 
judge's  charge,  the  questions  in  dispute 
were :  "The  real  contention  here  on  the  part 
of  the  plaintiff  is  that  while  Mr.  Barnes  was 
sick  and  in  bed  from  Saturday,  the  25  th  of 
November,  until  the  night  of  Thursday,  the 
30th  of  November,  when  he  died,  still  the 
sickness,  up  to  and  including  the  time  when 
the  policy  was  issued  and  the  money  paid  by 
Mrs.  Barnes,  was  simply  trivial  or  tempo* 
rary,  as  th^  b^ieved,  and  that  the  serious 
illness  which  took  Mr.  Barnes's  life  set  in 
the  next  day,  or  Wednesday  evening,  when  he 
had  a  severe  chill.  The  contention  of  the  de- 
fendant is  that  Mr.  Barnes  wa«  taken  down 
on  Saturday  with  a  severe  cold,  which  stead' 
ily  grew  worse,  and  that,  at  the  time  the  pre- 
mium was  paid  to  Mr.  Evans,  Mrs.  Barnes 
either  knew  or  ought  to  have  known  her 
husband  was  a  very  sick  man,  and  it  was  a 
fraud  upon  the  company  to  have  him  in- 
sured." In  a  fair  and  impartial  charge 
these  and  subordinate  questions  were  sub- 
mitted to  the  jury  by  the  learned  trial  judge, 
who,  among  other  things,  said:  "A  tanpo- 
rary  or  slight  cold,  in  a  man  of  usual  good 
health  .  .  .  would  not  constitute  unsound 
health."  In  view  of  the  instructions  under 
which  the  case  was  submitted  to  the  jury 
on  all  the  evidence,  their  verdict  in  plain- 
tiff's favor  necessarily  implies  that  they 
found  as  a  fact  that  when  the  premium  was 
paid  and  the  policy  delivered,  on  November 
28,  1893,  Mr.  Barnes  was,  according  to  the 
true  intent  and  meaning  of  the  policy,  in 
"good  health."  That  finding  of  fact  definite- 
ly settled  the  controlling  question  in  the 
case.  The  jury  were  correctly  instructed  oa 
to  the  meaning  of  the  words  "good  health.** 
As  staled  by  a  learned  text  writer,  the  term 
"good  health"  does  not  mean  absolute  per- 
fection, but  is  comparative.  The  insured 
need  not  be  entirely  free  from  infirmity  or 
from  all  tlie  ills  to  whioh  flesh  is  heir.  Lf 
he  enjoys  such  health  and  strength  as  to  jus- 
tify the  reasonable  belief  that  he  is  free  from 
derangement  of  organic  functions,  or  free 
from  symptoms  calculated  to  cause  a  rea- 
sonable apprehension  of  such  derangement, 
and  to  ordinary  observation  and  outward  ap- 
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peadranoe  his  health  is  reasonably  such  that 
lie  may  with  ordinary  safety  be  insured,  and 
upon  ordinai*y  terms,  the  requirement  of 
""good  health"  is  satisfied.  Slight  troubles, 
temporary  and  light  illness,  infrequent  and 
light  attacks  of  sickness,  not  of  such  a  char- 
acter as  to  produce  bodily  infirmity  or  seri- 
ous impairment  or  derangement  of  vital  or- 
gans, do  not  disprove  the  warranty  of  good 
health.  In  other  words,  the  term  "good 
health,"  when  used  in  a  policy  of  life  insur- 
ance, means  that  the  applicant  has  no  grave, 
important,  or  serious  disease,  and  is  free 
from  any  ailment  that  seriously  affects  the 
jgeneral  soundness  and  healthfulness  of  the 
system.  A  mere  temporary  indisposition, 
which  does  not  tend  to  weaken  or  undermine 
-the  constitution  at  the  time  of  taking  mem- 
I>er8hip,  does  not  render  the  policy  void.  3 
Joyce,  Ins.  §  2004.  "Colds  are  generally  ac- 
<»mpaiiied  with  more  or  less  congestion  ol 


the  lungs,  and  yet  in  suck  a  case  there  is  no 
disease  of  the  lungs  which  an  applicant  for 
insurance  would  be  bound  to  state."  Cush- 
man  v.  United  States  L.  Ins.  Co.  70  N.  Y.  77. 
It  is  unnecessary  to  refer  in  detail  to  the 
evidence.  It  was  clearly  sufficient  to  war- 
rant the  submission  of  ibe  case  to  the  jury 
on  the  question  of  the  "good  health"  of  the 
insured  at  the  time  the  premium  was  paid, 
and  the  policy  delivered  to  plaintiff,  and 
other  subordinate  questions  of  fact  in  dis- 
pute. This  is  especially  so  in  view  of  the 
fact  that  tihe  evidence  was  more  or  less  con- 
flicting on  all  material  Questions  of  fact. 
The  case  was  clearly  for  the  jury.  Smith  v. 
Metropolitan  L,  Ins.  Co,  183  Pa.  604;  Keat- 
ley  V.  Travelers'  Ins,  Co.  187  Pa.  197.    ' 

There  is  nothing  in  either  of  the  specifica- 
tions of  error  that  requires  discussion. 
Neither  of  them  is  sustained. 

Judgment  affirmed. 
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1.  Am  employer,  Icno^vlnar  of  the  de- 
fectlT-e  Insulation  of  a  crane  oper- 
ated by  an  electric  motor,  whereby  there 
Is  a  leakage  of  electricity  from  the  motor  to 
tbe  hauling  chain,  although  the  current  used 
is  not  dangerous,  must  be  held  liable  for  neg- 
ligence In  permitting  employees  to  use  the 
•crane  In  that  conditioD,  when  an  employee  is 
injured  in  consequence  thereof  by  a  dangerous 
current  of  electricity  communicated  to  the 
chain  by  reason  of  some  contact,  outside  the 
employer's  premises,  of  the  wire  used  for  the 
motor  and  some  other  wire  carrying  a  danger- 

-    ous  current. 

3.  The  deleiratlon  to  an  Independent 
contractor  of  the  dnty  of  Iceeplns  a 
crane  operated  by  electricity  in  safe  condi- 
tion for  use  by  employees  does  not  relieve  the 
master  from  liability  for  injury  to  a  servant 
jresultlng  from  neglect  of  the  duty. 

(Stiness,  J.,  dissents.) 
(July  8,  1899.) 

PETITION  by  defendant  for  a  new  trial 
after  verdict  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
•defendant's  negligence.    Denied. 

The  facts  are  stated  in  the  opinions. 

Messrs,  James  Tilllnshaat,  Henry  W. 
"Hayesy  and  Patriok  F.  Hallook  for  de- 
fendant. 

Messrs.  "DsLvid  S.  Baker,  Dennis  H. 
Bkeahan,  and  I«ewi«  A.  Waterman,  for 
plaintiiT : 


The  happening  of  the  accident  was  prima 
facie  evidence  ot  negligence. 

The  cause  or  instrumentality  was  under 
the  defendant's  control,  and  such  an  acci- 
dent would  not  ordinarily  occur  if  due  pre- 
cautions were  taken. 

Cox  V.  Providence  Qas  Co.  17  R.  I.  199; 
Barnoicsky  v.  Belson,  89  Mich.  523,  15  L.  R. 
A.  33;  Mulcaims  v,  Janesmlle,  67  Wis.  25. 

The  defendant  was  using  a  dangerous  ap- 
pliance, and  consequently  the  utmost  care 
should  have  been  taken  to  see  that  no  harm 
resulted  therefrom  to  its  employees. 

McLaughlin  v.  Louisville  Electric  Light 
Co.  100  Ky.  173,  34  L.  R.  A.  812. 

Evidence  as  to  how  a  thing  is  built  after 
the  accident  had  occurred  is  admissible  as 
tending  to  show  how  it  might  have  been  built 
before. 

Mulcaims  v.  Janesville,  67  Wis.  26. 

The  fact  that  some  other  company  might 
have  been  negligent  in  permitting  its  wires 
to  come  into  contact  with  the  power  wire  of 
the  Corliss  Steam-Engine  Company  does  not 
affect  the  liability  of  the  Corliss  Steam-En- 
gine Company. 

City  Electric  Street  R.  Co,  v.  Conery,  61 
Ark.  381,  31  L.  R.  A.  570. 

The  master  owes  the  servant  the  duty  of 
providing  a  reasonably  safe  place  to  work  in 
and  reasonably  safe  appliances  with  which 
to  do  the  work,  and  the  delegation  of  this 
duty  to  an  agent  or  independent  contractor 
will  not  relieve  the  master  from  his  responsi- 
bility for  an  injury  to  the  servant  resulting 
from  its  neglect. 

2  Bailey,  Personal  Injuries  Relating  to 
Master  and  Servant,  §§  2501,  2571,  2895; 
Trainor  v.  Philadelphia  d  R,  R,  Co.  137  Pa. 
148. 


KoTB. — For  negligence  as  to  insulation  of 
electric  wires,  see  Clements  v.  Louisiana  Elec- 
tric Light  Co.  (La.)  16  L.  R.  A.  43;  Griffin  v. 
United  Electric  Light  Co.  (Mass.)  32  L.  B.  A. 
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Matteson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  think  that  the  testimony  shows  that 
the  crane  at  which  the  accident  occurred  was 
defectively  constructed,  either  in  that  there 
was  a  metallic  connection  between  the  haul- 
ing chain  and  the  UKytor,  or  at  least  that  the 
insulation  between  them  was  not  sufficient  to 
prevent  a  leakage  ol  electricity  from  the  mo- 
tor to  the  hauling  chain,  and  that,  though  the 
leakage  of  electricity  from  the  motor  to  the 
lifting  chain  and  hauling  chain  was  probably 
insufficient  to  be  dangerous  with  no  greater 
current  than  that  designed  to  be  used  to  oper- 
ate the  crane,  yet  it  was  liable  to  l>ccome 
danee^ous  from  the  presence  of  a  more  pow- 
erfm  current.  The  testimonv  shows  that  at 
the  time  of  the  accident,  February  6,  189G, 
at  a  little  after  5  o'clock  in  the  afternoon, 
the  wind  was  blowing  at  the  rate  of  40  miles 
an  hour,  with  puffs  at  the  rate  of  60  miles — 
conditions  favorable  to  the  intermittent 
crossing  or  contact  of  electric  wires.  We 
think  l£e  jury  would  have  been  warranted  in 
finding  that  the  accident  was  due  to  the  con- 
tact, outside  of  the  defendant's  premises,  be- 
tween the  wire  supplying  electricity  to  the 
motor  of  the  crane  and  some  more  heavily 
charged  wire,  whereby,  by  reason  of  defective 
insulation,  possibly  occasioned  by  the  rub- 
bing together  t)f  the  wires,  a  current  much 
exceeding  the  usual  current  was  transmitted 
over  the  wire  to  the  motor  of  the  crane,  and 
thence,  by  reason  of  the  faulty  construction 
of  the  crane,  to  the  hauling  chain.  In  so 
far,  therefore,  as  the  petition  rests  on  the 
ground  that  the  verdict  is  against  the  evi- 
dence, the  question  resolves  itself  into  this: 
Was  the  defendant  reasonably  bound  to  have 
anticipated  the  influx  to  its  premises  of  a 
current  of  electricity  sufficiently  powerful  to 
dangerously  charge  the  metallic  portions  of 
its  crane,  and  did  it  take  reasonable  precau- 
tions for  the  protection  of  its  servants  em- 
ployed in  the  handling  of  the  crane?  In 
view  of  the  subtle  and  dangerous  nature  of 
electricity,  the  defendant,  making  use  of  it, 
was  bound  to  the  exercise  of  a  very  high  de- 
gree of  care  for  the  protection  of  its  em- 
ployees against  injury  from  such  use.  The 
accidental  crossing  or  contact  of  wires, 
caused  by  their  sagging  or  breaking,  or  by 
high  winds  and  other  causes,  and  the  conse- 
quent charging  of  the  wire  carrying  a  light 
current  with  a  dangerous  current  from  a 
more  heavily  charged  wire,  is,  in  our  opin- 
ion, of  sufficiently  frequent  occurrence  to 
have  suggested  to  the  defendant  tihe  liability 
to  accident  from  that  cause,  and  to  have  re- 
quired it  to  take  precautions  against  injury 
to  its  employees  thereby.  The  testimony 
shows  that  light  shocks  had  been  received 
from  time  to  time  by  the  men  from  the  lift- 
ing chain,  and  the  defendant  had  supplied 
rubber  gloves  to  be  used  by  the  pourers  on 
that  account.  These  shocks  were  notice  to 
the  defendant  of  the  leakage  of  electricity 
from  the  motor  to  the  chain,  and  were  al»o 
notice  that  if,  from  any  cause,  a  sufficient 
current  of  electricity  was  brought  to  the 
motor,  the  leakage  might  be  si3ficient,  not 
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only  to  charge  the  lifting  chain,  but  also  the- 
hauling  chain,  or  other  metallic  portions  of 
the  crane,  unless  properly  insulated,  with  a 
dangerous  current.  Having  this  notice,  we 
think  the  defendant  waa  bound  to  have  xnade- 
the  insulation  between  the  motor  and  the 
hauling  chain  so  complete  that  the  use  of  the- 
hauling  chain  would  have  involved  no  risk 
of  injury  by  electricity.  Our  opinion  is, 
therefore,  that  the  verdict  waa  not  against 
the  evidence  on  the  issue  of  defendant's  neg- 
ligence. 

The  testimony  with  reference  to  shocks  re- 
ceived by  Houghton  and  Mahoney  subse- 
quent to  that  received  by  the  plaintiff,  to- 
which  exception  was  taken,  was,  we  think, 
admissible,  as  tending  to  show  the  condition 
of  the  chain,  as  to  insulation,  at  the  time  of 
the  accident. 

The  defendant  also  took  the  point  that,  a? 
at  the  time  of  the  accident  to  the  plaintiff* 
the  cranes  were,  as  it  contends,  in  the  pos- 
session of  the  General  Electric  Company,  an 
independent  contractor,  and  were  not  deliv- 
ered to  it  until  some  time  in  March,  1896, 
the  defendant,  not  having   control    of    the- 
cranes,  was  not  responsible.    The  court  re- 
fused to  so  charge,  and  the  defendant  ex- 
cepted.   We  thing  the  request  was  properly 
refused.    The  master  owes  to  servants   the- 
duty  of  supplying  reasonably  safe  appliances 
for  them  to  do  the  work  required  of  them; 
and  the  delegation  of  this  duty  to  another, 
though  an  independent  contractor,  will  not. 
relieve  the  master  from  liability  for  an  in- 
jury to  a  servant  resulting  from  a  neglect  of 
the  duty.     Trainor  v.  Philadelphia  d  R.  B. 
Co,  137  Pa.  148;  2  Bailey,  Personal  Injuries. 
Relating  to  Master  &  Servant,  §§  2561, 2571. 

Petition  for  new  trial  denied,  and  case  re- 
mitted to  the  common  pleas  division,  with. 
direction  to  enter  judgment  on  the  verdict, 

Stinesa,  J.,  dissenting: 

On  account  of  the  somewhat  peculiar  fea- 
tures of  this  case,  I  think  it  is  proper  to* 
state  the  grounds  upon  which  I  differ  from 
the  opinion  of  the  court.  I  fully  agree  with 
the  rule  that  in  dealing  with  a  dangerous 
element  the  highest  degree  of  care  is  re- 
quired. Applying  this  rule,  however,  I  fait 
to  see  that  the  defendant  was  guUty  of  negli- 
gence. Up  to  the  time  of  the  accident  the  in- 
sulation of  the  machine,  though  not  perfect^ 
was  such  that  it  was  not  <uingerous.  No- 
harm  had  come  from  it,  and  the  leakage  of 
electricity  was  slight.  The  current  in  use 
was  not  dangerous  in  itself.  The  court  finds 
that  the  accident  was  due  to  a  more  powerful 
current  from  the  contact  of  wires  outside  the 
defendant's  premises,  probably  caused  by  a 
violent  storm,  and  holds  that  the  defendant 
was  bound  to  have  anticipated  such  a  possi> 
bility.  This  is  the  statement  to  which  I  am 
unable  to  agree.  There  is  nothing  to  show 
that  the  defendant  knew  that  such  a  contact 
had  ever  occurred  before,  or  was  likely  U> 
occur,  except,  as  everybody  may  know,  that 
in  a  violent  storm  poles  may  be  blown  down. 
True,  this  is  a  possibility.  So  it  is  a  possi- 
bility that  freshets  may  occur.    Yet  railroad 
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•companies,  which  are  held  to  the  highest  de- 
cree of  care,  are  not  held  liable  for  damage 
•<»used  by  extraordinary  and  unexpected 
floods  and  storms.  Reasonable  foresight  is 
not  held  to  go  to  the  limit  of  bare  possibil- 
ities. In  the  absence  of  anything  to  show 
the  defendant's  knowledge  or  control  of  out- 
■side  wires,  or  any  insecurity  of  the  poles  on 
which  they  were  strung,  or  their  adjacency  to 
the  wires  leading  to  its  factory,  or  a  rea- 
sonable expectation  that  its  wires  were  li- 
able to  become  charged  by  other  wires,  it 
seems  to  me  that  the  principle  which  applies 
to  railroads  under  similar  conditions  is  an- 
•alogous  and  proper.  I  do  not  think  that  a 
<iuty  should  be  charged  upon  a  mere  possi- 
bility, which  »  all  that  appears  in  this  case. 
Except  for  the  electrical  current  from  out- 
ride, there  is  nothing  to  show  neglisenoe. 


STATE  of  Rhode  Island 

V. 

Horace  P.  BECK. 

Antliorlty  to  practise  medielne  and 
•nrarenr  under  Gen.  Iaws,  chap.  165, 
Includes  the  right  to  practise  dentistry  as  a 
branch  of  sargery,  without  having  complied 
with  the  requirements  specially  proTided  by 
Gen.  Laws,  chap.  155,  as  amended  by  Pub. 
Laws,  chap.  470,  as  a  condition  for  practising 
dentistry. 

(May  8,  1898.) 

ON  DEMURRER  to  a  plea  to  an  indict- 
ment charging  defendant  with  unlawful- 
ly practising  dentistry  without  having  first 
obtained  a  certificate  from  the  board  of  r^- 
istration.    Demurrer  overruled, 

Mr.  Willard  B.  Tanmer,  AttJorney  G«n- 
«eral,  for  the  State. 

Mr.  Frank  F.  Nolan  for  defendant. 

Tilllnsliaat,  J.«  delivered  the  opinion  of 
the  court: 

The  indictment  charges,  in  substance,  that 
the  defendant  did  unlawfully  practise  den- 
tistry in  Newport,  on  the  1st  day  of  August, 
1898,  without  first  having  obtained  a  oertifi- 
•oate  from  the  board  of  registration  in  den- 
tistry, and  without  first  having  caused  his 
jiame  and  place  of  business  to  be  registered 
with  said  board.  The  defendant  has  filed  a 
.special  plea  in  bar  to  ttid  indictment,  in 
which  he  sets  up^  in  brief,  that,  at  the  time 
Aforesaid,  he  hM  a  certificate  in  due  form, 
from  the  state  board  of  health,  ibAt  he  was 
qualified  to  practise  medicine  and  surgery, 
by  reason  of  the  possession  by  him  of  a  di- 
ploma from  a  reputable  and  lecally  char- 
tered college,  indorsed  by  said  board  of 
health,  by  virtue  of  which  he  was  qualified 
to  practise  medicine  and  surgery  in  all  its 
1>ranches  upon  all  parts  of  the  human  body, 

NOTB. — ^That  a  dentist   is  not  exempt   from 
Jury  duty  as  a  "practitioner  of  medicine,**  see 
State,  Flickiuger,  ▼.  Fisher  (Mo.)  22  L.  B.  A. 
799. 
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including  the  teeth.  To  this  plea  the  attor- 
ney genenii  has  demurred,  on  the  ground 
tlMi  a  certificate  from  the  state  board  of 
health,  authorizing  the  defendant  to  piactise 
medicine  and  surgery,  as  provided  in  R.  L 
Gen.  Laws,  chap.  165,  does  not  authorize  him 
to  practise  dentistry,  without  having  first 
obtained  a  certificate  from  the  board  of  reg- 
istration in  dentistry,  and  otherwise  qualify- 
ing himself  to  practise  dentistry,  in  accord- 
ance with  the  provisions  of  R.  I.  Gen.  Laws, 
chap.  155,  as  amended  by  R.  I.  Pub.  Laws, 
chap.  470. 

Tne  question  presented  for  our  decision, 
under  the  pleadings,  therefore,  is  whether 
the  defendant  had  the  right,  by  virtue  of  his 
authority  to  practise  m^icine  and  surgery, 
to  practise  dentistry.  •  The  answer  to  this 
question  depends  upon  the  construction  to  be 
given  to  the  statute  regulating  the  practice 
of  dentistry^  taken  in  connection  with  that 
regulating  the  practice  of  medicine,  as  inde- 
pendent of  these  statutes,  there  can  be  no 
doubt  of  the  right  of  the  defendant  to  prac- 
tise dentistry. 

The  first  law  regulating  the  practice  of 
dentistry  in  this  state  was  passed  on  June 
1,  1888.  See  R.  I.  Pub.  Laws,  chap.  712.  At 
that  time  there  was  no  law  regulating  the 
practice  of  medicine.  R.  I.  Gen.  Laws,  chap. 
155,  9  4,  as  amended  by  R.  I.  Pub.  Laws, 
chap.  470,  S  1,  passed  May  21,  1897,  which 
is  the  same,  in  effect,  as  S  4  in  the  original 
act,  provides  that  "all  persons  who  hereafter 
intend  to  enter  the  practice  of  dentistry  in 
this  state  shall  appear  before  said  board  and 
be  examined  with  reference  to  their  knowl- 
edge and  skill  in  dentistry;  and  to  such  as 
pass  a  satisfactory  examination,  certificates 
to  that  effect,  signed  by  the  president  and 
secretary  of  the  boards  shall  be  issued;  and 
thereupon  the  names  of  such  persons  receiv- 
ing certificates  as  aforesaid  shall  be  regis- 
tered with  said  board."  Section  6,  as  amrad- 
ed  by  R.  I.  Pub.  LawSj  chap.  470,  S  3,  pre- 
scribes a  penalty  for  practising,  or  attempt- 
ing to  practise,  dentistry  in  violation  of  the 
provisions  of  the  act.  On  May  IG,  1895,  the 
general  assembly  passed  an  act  regulating 
the  practice  of  medicine  (see  R.  1.  Pub. 
Laws,  chap.  1353) ,  said  act  now  constituting 
R.  I.  Gen.  Laws,  chap.  166.  This  act  makes 
it  unlawful  for  any  person  to  practise  medi- 
cine or  surgery,  in  any  of  its  branches,  with- 
out first  exhibiting  and  roistering  under 
oath,  in  the  town  or  city  dene's  office  in  the 
town  or  city  where  he  resides,  his  authority 
for  so  practising  medicine,  as  prescri^bed  in 
the  act,  together  with  his  age,  address,  place 
of  birth,  and  the  school  of  medicine  to  which 
he  proposes  to  belong.  The  authority  to 
practise  medicine  and  surgery,  under  said 
act,  is  a  certificate  from  the  state  board  of 
tion  of  the  law  that  prevents  the  general 
assenvbly,  in  the  passage  of  the  act  relating 
to  the  practice  of  dentistry,  was  to  protect 
the  public  from  being  imposed  upon  by  per- 
sons who,  while  holding  themselves  out  as 
competent  to  extract,  clean,  or  repair  teeth, 
or  replace  them  by  artificial  ones,  yet,  from 
want  of  instruction  and  skill  in  the  art,  were 
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wholly  unfit  to  perform  such  a  delicate  and 
highly  important  function.  See  State  v. 
Mylod,  20  R.  I.  pt.  3,  238,  41  L.  R.  A.  428, 
as  to  the  object  of  said  chapter  165.  It  is 
matter  of  common  knowledge  that,  before 
the  passage  of  said  act,  the  merest  novice  in 
the  art  was  frequently  employed  to  extract 
and  operate  upon  the  teeth,  to  the  unneces- 
sary discomfort,  and  sometimes  to  the  per- 
manent injury,  of  his  patient.  These  per- 
sons were  not  physicians,  and,  as  a  rule,  had 
little  or  no  scientific  knowledge  of  the  hu- 
man body,  and  the  only  knowledge  which 
they  possessed  of  the  art  of  denrtistry  was 
tliat  whicii  they  had  acquired  by  a  meager 
and  haphazaxxl  practice.  Such  knowledge, 
while  it  might  lutve  been  considered  suffi- 
cient in  the  days  of  our  grandfathers,  is 
wholly  inadequate  for  present  demands;  for 
while  dentistry,  as  an  independent  vocation, 
may  have  haa  a  humble  and  comparatively 
recent  origin,  yet  it  has  now  become  a  very 
important  branch  of  medical  science.  See 
Rehfuss,  Dental  Jur.  34,  42.  As  said  by 
Brace,  J.,  in  State  v.  Fisher,  119  Mo.  366,  22 
L.  R.  A.  799:  "The  fact  that  this  branch 
ef  the  medical  profession  has  grown  to  such 
proportions  as  to  have  its  own  independent 
colleges,  and  to  confer  its  own  degrees,  and 
that  it  has  become  necessary  that  its  prac- 
tice should  be  regulated  by  statute,  .  .  . 
indicates  the  importance  of  the  exercise  of 
its  functions  to  the  public  welfare."  See 
Rehfuss,  Dental  Jur.  title  History  of  Dental 
Legislation,  205. 

From  what  we  have  thus  said  it  would 
seem  clear  that  fhe  reason  for  the  passage 
of  said  chapter  155,  and  the  amendments 
thereto,  does  not  apply  to  the  practice  of 
dentistry  by  regular  physicians.  A  "physi- 
cian" is  one  who  practises  the  art  of  healing 
disease  and  of  preserving  health ;  a  prescrib- 
er  of  remedies  for  sickness  and  disease.  See 
4  Century  Diet.  He  is  presumed  to  be  fsLmi- 
liar  with  the  anatomy  of  the  human  body  in 
its  entirety ;  to  understand  the  science  of 
physiology  and  the  laws  of  hygiene;  and  to 
be  able  to  minister,  as  far  as  may  be,  to  the 
relief  of  pain,  disease,  and  physi<»J  ailments 
of  all  sorts  and  kinds  whatsoever.  And 
while  it  is  true  that  many  physicians  devote 
themselves  entirely  to  some  branch  of  the 
medical  profession  for  which  they  have  made 
special  preparation,  yet  the  fact  that  they 
have  first  qualified  themselves  generally  for 
the  practice  of  medicine  and  surgery  in  all 
ifts  branches,  and  obtained  a  license  to  pur- 
sue such  practice,  must  be  held  to  entitle 
them  to  operate  upon  the  teeth  and  jaw,  as 
well  as  upon  other  parts  of  the  human  or- 
ganism, unless  the  statute  now  under  consid- 
eration prohibits  them.  By  the  strict  terms 
of  said  statute,  taken  by  itself,  it  doubtless 
does  prohibit  physicians,  as  well  as  all  other 
persons,  from  practising  dentistry  without 
first  obtaining  the  required  certificate,  as  the 
inhibition  is  general,  and  no  exception  is 
made  in  favor  of  physicians.  Said  statute, 
however,  should  not,  in  our  judgment,  be 
taken  by  itself,  but  should  be  construed  in 
connection  with  said  chapter  165,  which, 
45  L.  R.  A. 


while  perhaps  not  strictly  in  pari  materia^ 
yet  deals  with  the  general   subject   of   the* 
practice  of  medicine  and  surgery,  and  pre- 
scribes the  qualifications  requisite  therefor., 
A  familiar  rule  in  the  construction  of  stat- 
utes is  that  a  statute  must  be  construed  with 
reference  to  the  whole  system  of  which  it 
forms  a  part,  and  that  statutes  upon  cognate- 
subjects    may  be   referred   to    though  not 
strictly  in  pari  materia,     Sutherland,  8tat» 
Constr.  284.    Another  rule  is  that  a  penal 
statute  must  be  strictly  construed,  and  that 
the  act    constituting    the   offense   must   be 
within  both  the  let&  and  the  spirit  of  the 
statute.    Lair  v.  Killmer^  25  N,  J.  L.  622; 
Westell  U.  Teleg.  Co.  v.  AwteU,  69  Ind.  199. 
And  in  the  construction  of  sudi  statutes  it 
sometimes  becomes  the  duty  of  courts,  in  giv- 
ing effect  to  the  manifest  intention  of  the 
legislature,  to  restrain,  enlarge,   or  qualify 
the  ordinary  and  literal  meaning  of  the  lan- 
guage used.     Noble  v.   State,   1   G.   Greene^ 
326.     Now,  by   the   express   terms   of   said 
chapter  166,  a  person  holding  a  certificate, 
in  accordance  with  the  provisions  thereof,  is 
authorized  to  practise  medicine  and  surgery 
in  all  its  branches.     Dentistry  is  now  a  well- 
recognized  branch  of  surgery.    A  dentist  is 
a  dental  surgeon.     He  performs  surgical  op- 
erations upon  the  teeth  and  jaw,  and,  as  in- 
cidental thereto,   upon  the   flesh   connected 
therewith.     His  sphere  of  operations,   then,, 
as  before  intimated,  is  included  in  the  larger 
one  of  the  physician  and  surgeon.    A  fair 
and  reasonable  construction  of  the  two  stat- 
utes, taken    together,    therefore,    comes    to 
this :     That  the  general  assembly,  by  tiie  use 
of  the  broad  and  ^nerul  language  used  in 
said  chapter  165  rdatlng  to  the  authority  to 
practise  medicine  and  surgery,  must  be  held 
to  have  intended   to  except  physicians  and 
surgeons  from  the  restrictions  imposed  upon 
other  persons  regarding  the  practice  of  den- 
tistry by  said  chapter  155  and  the  amend- 
ments thereto.     This   view   is   strengthened 
by  the  fact«   which  is  common  km^ledge,. 
that  it  has  always  been  Hhe  custom  in  this 
state,  and  probably  everywhere  else,  for  phy- 
sicians to  treat  ailing  teeth,  to  extract  teeth, 
and  to   perform   various  other   professional 
services  which  technically  come  within  the 
purview  of  dentistry.     Physicians  who  re- 
side in  the  country  towns  especially  have  al- 
ways been  called  upon,  to  a  greater  or  less 
extent,  for  the  performance  of  such  services. 
And  to  now  prohibit  them  from  thu%  treating 
their  patients  would  be  a  source  of  great  in- 
convenience, and  in  many 'cases  of  extreme 
hardship  and  suffering  to  the  latter,  as  well 
as  an  interference  with  the  proper  and  legiti- 
mate   functions    of    the    former.    And,    as 
said  by  defendant's  counsel,  "any  oonstruc- 
tion  of  the  law  that  prevents  the  general 
practitioner  from  treating  any  part  of  the  hu- 
man body,  or  restricts  him  in  the  discharge 
of  his  professional  duties,  would  be  a  menace 
to  the  public  health,  and  would  deprive  the 
physician  of  the  right  to  practise  a  branch 
of  his  profession  that  is  as  old  as  the  history 
of  medicine  itself.''    In   defining  the  term 
'•'medicine,"  in  the  case  of  Re  Medico-Chirur' 
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ffical  College,  decided  Feb.  27,  1899,  190  Pa. 
121,  Judge  Dean  says:  "We  take  the  word 
'medicine'  in  this  common  signification, 
which,  in  the  beginning,  and  yet,  with  most 
of  us,  includes  all  learning  having  for  its  otb- 
ject  the  care  of  the  healSi  and  the  cure  of 
the  ills  of  the  human  body.  Even  within  the 
recollection  of  some  of  us,  the  practising 
physician  or  family  doctor  kept  in  his  own 
office  his  drugs,  compounded  them  himself, 
and,  not  seldom,  maintained  a  dental  chair, 
wherein  he  seated  his  patients  and  doeed  or 
extracted  their  ailing  teeth.  He  had  not 
only  been  taught  dental  surgery  and  phar- 
macy, but  practised  both,  under  hie  degree 
from  a  college  of  medicine."  By  the  express 
exemption  of  physicians  and  surgeons  from 
the  operation  of  similar  laws  in  several 
other  states  the  principle  that  dentistry  is  a 
branch  of  medical  science  has  been  recog- 
nized, fus  is  shown  in  the  following  instances : 
Section  1,  Connecticut  law,  approved  March 
31,  1887  (Laws  1887,  p.  687),  provides  that 
"nothing  in  this  act  shall  interfere  with  phy- 
sicians in  the  discharge  of  their  profeaeional 
duties."  Section  7,  Louisiana  law,  approved 
March  10,  1880  (Acts  1880,  No.  32,  p.  33), 
provides  that  "nothing  in  this  act  shall  ap- 
ply to  regular  physicians  and  surgeons." 
S^tion  8^  Maine  law,  approved  March  4, 
1891  (Laws  1891,  p.  33),  provides  that 
"nothing  in  this  act  shall  be  so  construed  as 
to  restrict  or  interfere  with  physicians  and 
surgeons  in  the  discharge  of  their  profession- 
al duties."  Section  8,  Maryland  act,  ap- 
proved April  7,  1886  (Laws  1886,  p.  600), 
provides  that  "nothing  shall  be  so  construed 
as  to  interfere  with  the  rights  and  privileges 
of  resddent  physicians  and  surgeons  in  the 
discharge  of  their  professional  duties."  Sec- 
tion 12,  Michigan  act  of  Septemiber  9,  1883 
(Acts  1883,  No.  140,  p.  146),  provides  that 
"nothing  in  this  act  shall  be  construed  so 
as  to  interfere  with  physicians  and  surgeons 
in  their  practices  as  sudh."  Section  1,  Mis- 
sissippi act,  approved  February  25,  1882 
(Laws  1882,  p.  41),  provides  that  "the  pro- 
visions of  this  act  shall  not  apply  to  any 
person  holding  the  diploma  of  doctor  of 
medicine  from  any  reputable  medical  col- 
lege." Sectiofi  3,  New  Hampshire  law  (Gen. 
Laws,  p.  319),  provides  that  "it  shall 
not  be  lawful  for  any  person,  who  is  not  duly 


authorized  to  practise  medicine  or  surgery, 
to  practise  dentistry,  unless,"  etc.  Section 
1,  North  Carolina  law  (Laws  1879,  p.  266),. 
provides  that  "it  shall  be  unlawful  for  any 
person  excepting  regularly  authorized  phy- 
sicians  and  surgeons  to  commence  the  prac- 
tice of  dentistry,"  unless,  etc.  And,  as  well 
stated  in  the  brief  of  defendant's  counsel,  itt 
connection  with  the  above  citations,  "the  fact. 
that  in  so  many  instances  the  physicians 
and  surgeons  are  expressly  exempt  from  the- 
provisions  of  the  dental  laws  shows  that 
from  the  beginning  they  have  been  recog- 
nized as  competent  to  practise  dentistry,  and 
that  it  is  a  part  of  their  professional  duties, 
and  no  doubt  the  provision  exempting  them 
was  incorporated  for  the  sole  purpose  of  giv- 
ing expression  in  the  law  to  what  is  a  recog- 
nized fact,  and  to  foil  any  attempt  to  pre- 
vent them  from  practising  all  branches  of 
their  profession  through  any  narrow  inter- 
pretation of  the  law."  In  State  v.  Vander- 
sluis,  42  Minn.  129,  6  L.  R.  A.  119,  the  court, 
in  speaking  of  a  similar  law,  says:  "The 
act  before  us  could  hardly  be  so  construed  as- 
to  limit  the  right  of  the  surgeon  under  his 
license." 

Again  it  is  to  be  borne  in  mind  that  the- 
statutes  under  consideration  are  highly  penal 
in  their  nature ;  and  it  is  a  familiar  rule  that, 
in  the  construction  of  such  statutes,  if  Uiere- 
is  a  reasonable  doubt  as  to  whether  the  acts 
done  are  within  the  meaning  of  the  statute, 
the  person  accused  of  the  violation  thereof  is 
entitled  to  the  benefit  of  that  doubt.     End- 
lich,  Intrepretation  of  Statutes,  §§  329,  330; 
State  V.  Mylod,  20  R.  I.  pt.  3,  238,  41  L.  R. 
A.  428;   Com.  v.  Standard  Oil  Co.  101  Pa. 
150;  The  Enterprise,  1  Paine,  32;  Bines  v. 
Wilmington  d  W.  R.  Co.  95  N.  C.  435;  State 
V.  Drovme,  20  R.  I.  302. 

For  the  reasons  above  given,  we  are  of . 
opinion  that  it  was  not  the  intention  of  the 
general  assembly,  in  the  passage  of  said 
chapter  155  and  the  amendments  thereto,  to 
preclude  physicians  and  surgeons  from  prac- 
tising dentistry,  or  at  any  rate,  that  there 
is  a  reasonable  doubt  whether  they  were  in- 
tended to  be  thus  precluded ;  and  hence  the 
demurrer  must  be  overruled,  and  the  plea 
sustained. 

Demurrer    overruled,    plea    in   bar   sua- 
tained,  and  indictment  quashed. 


MONTANA  SUPREME  COURT. 


STATE  of  Montana,  ex  rel.  C.  B.  NOLAN. 
Attorney  General, 

17. 

MONTANA  RAILWAY  COMPANY  et  al. 

(21  Mont.  221.) 
1.     A  statute  rearulatinar  the  eoii«ollda<- 


tlon  of  railroads,  passed  between  the  time- 
of  the  report  of  Code  commissioners  and  th» 
adoption  of  the  Code  containing  provisions  at 
variance  with  sections  reported  by  the*  com- 
missioners, will  be  held  to  be  a  repeal  of  those 
sections,  although  they  were  not  stricken 
from  the  Code  as  adopted. 
2.     Parallel  railroads  are  those  which 


Note. — Restrictions    on    consolidation    of   par- 
allel or  competing  railroads. 

After  the  railroad  system  of  the  country  be- 
came somewhat  established  so  parallel  and  com- 
peting lines  began  to  appear  a  tendency  was 
manifested  on  the  part  of  the  railroads  to  con- 
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solidatc  or  unite  the  interests  of  these  parallel 
roads  for  the  purpose  of  lessening  the  effect  of 
the  comoeUtion.  At  the  same  time  the  people 
adopted  a  policy  antagonistic  to  such  consolida- 
tion, represented  sometimes  in  constitutional 
provisions,  sometimes  in  statutes,  and  some- 
timee  in  decisions. 
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run  In  one  genermM.  direction,  travers- 
ing  the  same  sectlan  of  country,  and  running 
within  a  few  miles  of  one  another  throughout 
their  respectiye  routes. 

3.  Competlns:  railroads  'vrithin  the 
meaninar  of  Const,  art.  16,  |  0,  compre- 
hend, not  only  railroads  which  run  between 
the  same  two  principal  points  on  their  own 
lines,  but  those  which,  having  one  common 
terminus,  are  yet  actually  connected  with 
other  railroads,  and  which  by  arrangements 
with  them  are  so  related  to  one  another  in 
fact  as  to  give  them  the  opportunity,  by  geo- 
graphical situation,  directly  to  cut  rates  to 
principal  or  terminal  points. 

4.  The  consolidation  of  corporations 
is  a  merarer,  a  union,  or  amalgamation,  by 
which  the  stock  of  the  two  is  made  one,  their 
property  and  franchises  combined  into  one, 
their  powers  become  the  powers  of  one,  their 
names  merged  into  one,  and  the  identity  of 
the  two  practically,  If  not  actually,  runs  into 
one. 

6.  A  lease  of  a  railroad,  fair  in  its 
terms,  for  ten  years,  does  not  invol-ve 


Against  public  policy. 

In  some  Instances  the  courts  have  declared 
such  attempted  consolidation  to  be  against  pub- 
lic poHcy  or  beyond  the  power  of  the  railroads 
to  accompliah,  although  no  statute  expressly 
forbade  it. 

The  courts  have  declared  that  the  purchase  by 
a  railroad  company  of  stock  In  narallel  and  com- 
peting lines  Is  contrary  to  public  policy 'and 
void.  LovisYllle  &  N.  R.  Co.  v.  Kentucky,  161 
X7.  S.  677,  40  L.  ed.  840. 

It  is  contrary  to  the  public  policy  of  the  state 
fOt  Georgia  for  one  of  the  parallel  lines  of  rail- 
road which  have  been  authorized  between  thesea- 
•board  and  the  interior  to  attempt  to  secure  a 
controlling  interest  in  another  line.  Central  R. 
jCo.  v.  Collins,  40  6a.  682. 

Where  a  Constitution  has  provided  that  the 
legislature  shall  have  no  power  to  authorize 
^consolidation  between  parallel  and  competing 
railroads  the  courts  will  hold  such  consolida- 
tion void  In  the  absence  of  legislation,  llamil- 
ton  V.  Savannah,  F.  &  W.  R.  Co.  49  Fed.  Rep. 
412. 

This  question  Is  somewhat  different  from  that 
4)t  the  power  of  one  corporation  to  own  stock 
in  another  without  express  permission.  Some 
jcases  have  denied  such  power,  and  they  might 
i>e  regarded  as  authority  on  this  question ;  but 
since  they  Involve  the  broader  question  of  the 
right  to  purchase  such  stock  at  all  they  have 
not  been  mentioned  In  this  note. 

One  case,  however,  may  be  mentioned  which 
held  that  the  purchase  by  one  railroad  of  an- 
other with  a  view  to  extinguish  competition  Is 
ultra  vires  unless  the  power  Is  expressly  given 
by  statute.  Elklns  v.  Camden  &  A.  R.  Co.  36 
N.  J.  Kq.  5. 

Whenever  the  legislature  authorizes  the  con- 
solidation the  courts  cannot  declare  the  act  to 
be  against  public  policy. 

So,  If  the  legislature  has  authorized  the  leas- 
ing of  one  parallel  road  by  another  the  courts 
cannot  declare  the  lease  void  as  against  public 
policy.  Gere  v.  New  Yoi-k  C.  &  H.  R.  R.  Co.  11> 
Abb.  N.  C.  193. 

Furthermore,  all  courts  have  not  found  public 
policy  to  be  all  on  one  side  of  this  question.  In 
one  case  It  was  held  that  a  contract  between 
rival  railroad  companies  which  prevents  com- 
petition is  not  necessarily  contrary  to  public  pol- 
icy and  therefore  Illegal  In  Itself.  The  court 
says :  The  theory  which  formerly  obtained  that 
the  public  is  benefited  by  unrestricted  competl- 
45  L.  R.  A. 


an  abandonment  of  the  railroad  en- 
terprise or  come  within  the  prohibition  of 
Const,  art.  15,  i  6,  against  conaollda.tlon  of 
parallel  or  competing  railroads  or  the  unit- 
ing of  their  business  or  earnings. 

(June  20,  1898.) 

PROCEKDING  by  the  attorney  general  to 
have  a  lease  entered  into  between  defend- 
ants declared  invalid  and  to  enjoin  defendants 
from  carrying  out  its  terms.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  B.  Nolan,  Attorney  General,  in 
propria  persona: 

The  Constitution  has  application  to  a  leas* 
ing,  and  "consolidation  of  stock,  property,  or 
franchise"  includes  the  leasing  in  question. 

Beach,  Railways,  S  635;  State,  Leeae,  v. 
Atchison  d  If.  R.  Oo.  24  Neb.  143 ;  Langdon 
V.  Branchy  37  Fed.  Rep.  463,  2  L.  R.  A.  120. 

Messrs.  W.  W.  Dlzon,'  William  Seal- 
Ion,  and  William  H.  DeWitt,  for  defend- 
ants: 


tlon  between  railroads  has  been  so  manifestly 
disapproved  by  the  results  which  have  generally 
followed  Its  adoption  and  practise  that  the  hope 
of  any  permanent  relief  from  excessive  rates 
through  the  competition  of  parallel  or  rival 
roads  may,  as  a  rule,  be  characterized  as  il- 
lusory and  fallacious.  Manchester  &  L.  R.  Co. 
V.  Concord  R.  Corp.  66  N.  H.  100,  9  L.  R.  A. 
689,  8  Inters.  Com.  Rep.  819. 

This  ruling  is  based  upon  remarks  to  similar 
effect  in  Hare  v.  London  &  N.  W.  R.  Co.  2  Johns. 
&  H.  80. 

Power  of  legislature  to  prevent  consolidation. 

The  legislature  has  power  to  prevent  the  con- 
solidation of  parallel  and  competing  lines  of 
railway.  Pearsall  v.  Great  Nocthem  R.  Co.  161 
U.  S.  646,  40  L.  ed.  838 ;  Louisville  &  N.  R.  Co. 
V.  Kentucky.  161  U.  S.  677,  40  L.  ed.  849. 

A  state  Coinstltution  prohlbltluir  the  consolida- 
tion of  competing  lines  does  not  violate  the  com- 
merce clause  of  the  United  States  Constitution. 
Louisville  &  N.  R.  Co.  v.  Com.  97  Ky.  675. 

So,  the  assumption  of  the  right  by  a  state  leg- 
islature to  forbid  the  consolidation  of  parallel 
and  competing  lines  of  railroad  does  not  inter- 
fere with  the  power  of  Congress  to  regulate 
commerce.  Louisville  &  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677,  40  L.  ed.  849. 

Statutory  provisions  forbidding  consolidation. 

The  Missouri  act  of  March  24,  1874,  provid- 
ing that  it  shall  not  be  lawful  for  railroads  to 
consolidate  when  by  so  domg  they  will  deprive 
the  public  of  the  benefit  of  competition,  forbids 
only  the  consolidation  of  such  roads  as  do  not 
form,  when  consolidated,  one  continuous  line, 
but  may  be  made  up  of  parallel  and  competing 
lines.  Leavenworth  County  Comrs.  v.  Chlcajipo, 
R.  I.  &  P.  R.  Co.  184  U.  S.  699,  83  L.  ed.  1070. 

A  statutory  provision  against  the  consolida- 
tion of  parallel  and  competing  lines  of  railway 
win  apply  to  a  consolidation  the  unavoidable  re- 
sult of  which  will  be  to  give  one  company  a 
monopoly  of  all  traffic  In  one  half  of  a  state, 
as  well  as  of  all  transcontinental  traffic 
north  of  a  certain  other  distant  line. 
PearsaJl  v.  Great  Northern  R.  Co.  161  U.  S.  646, 
40  L.  ed.  838,  Reversing  73  Fed.  Rep.  933, 
which  held  that  the  statute  did  not  apply  be- 
cause passed  after  the  charter  of  the  road  per- 
mitting It  to  consolidate  with  other  roads  had 
taken  effect,  so  that  to  enforce  the  statute 
would  impair  the  obligation  of  a  contract. 
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If  f  923  18  in  conflict  with  §fi  911  and  912, 
I  923  prenrails  wear  |§  911  and  912. 

Steele  v.  Qilpatriok,  18  Mont.  463. 

There  may  be  a  conaolidation  which  is  con- 
•Ututional  under  art.  16,  9  8;  that  is  to  say, 
railroads  may  consolidate  if  their  lines  are 
not  parallel  or  competing. 

If  one  construction  of  a  law  is  constitu- 
tional and  another  is  unconstitutional,  it  is 
presumed  that  the  legislature  intended  to  do 
that  wliich  was  constitutional,  and  not  the 
contrary. 

Cooley,  Const  Lim.  6th  ed.  218,  219; 
Orenada  County  Supers,  v.  Brogden,  112  U. 
6.  261,  28  L.  ed.  704;  United  States  v.  San- 
ges,  48  Fed.  Rep.  78;  Vewland  y.  Marsh,  19 
HI.  376;  Atty.  Gen.  v.  Eau  Claire,  37  Wis. 
438. 

Even  if  the  "consolidation"  portion  of  § 
923  is  unconstitutional,  still  it  may  be  sev- 
ered from  the  ''leasing''  portion  of  that  sec- 
tion, and,  if  tri'o  provisions   in   a  law   are 


separable,  and  one  is  unconstitutional,  it  does 
not  affect  the  other  which  is  constitutional. 

Dunn  V.  Great  Falls,  13  Mont  61. 

Section  923  is  a  direct  legislative  author- 
ity granting  the  power  to  make  the  lease, 
and  meets  the  decisions  in  the  cases  which 
hold  that  such  power  must  be  granted  by 
statute. 

Louisville  d  V.  R,  Co,  v.  Kentucky,  161  U. 
8.  677,  684,  602,  40  L.  ed.  849,  853,  856; 
East  liine  d  R.  River  R.  Co,  v.  State,  75 
Tex.  434;  St,  Louis,  V,  d  T,  H.  R.  Co,  v. 
Terre  Haute  d  I.  R.  Co.  145  U.  S.  393,  395. 
402,  36  L.  ed.  738,  749,'  752 ;  Thomas  v.  West 
Jersey  R,  Co,  101  U.  6.  71,  25  L.  ed.  950; 
Pennsylvanda  R.  Co.  v.  St,  Louis,  A.  d  T.  H. 
R,  Co,  118  U.  6.  290,  30  L.  ed.  83;  Oregon  R 
d  Nav,  Co,  V.  Oregonian  R,  Co.  130  U.  S.  1. 
32  L.  ed.  837;  Central  Transp,  Co.  v.  Pull 
man's  Palace  Car  Co.  139  IT.  S.  24,  45,  54,  33 
L.  ed.  55,  63,  66;  Reese,  Ultra  Vires,  §  137r 
and  cases  cited. 


If  from  reasons  of  public  policy  the  legisla- 
ture declares  that  a  railway  company  shall  not 
become  the  parchaser  of  a  parallel  or  compet- 
ing line  the  purchase  is  not  the  less  unlawful 
because  of  a  proposition  to  make  it  take  the 
form  of  a  Judicial  sale.  Louisville  &  N.  B.  Co. 
T.  Kentucky,  161  IT.  8.  677,  40  L.  ed.  849. 

Railroad  companies  owning  competing  lines 
will  not  be  permitted  to  appoint  a  common  gov- 
erning committee  to  fix  the  rates  to  be  charged 
between  certain  points,  especially  where  the 
state  Constitution  provides  that  no  railroad 
shall  consolidate  the  stock,  property,  or  fran- 
chises with  or  In  any  way  control  any  railroad 
companv  having  under  its  control  a  parallel  or 
competing  line.  Gulf,  C.  &  S.  F.  B.  Co.  v. 
State,  72  Tex.  404,  1  L.  B.  A.  849,  2  Inters. 
Com.  Bep.  336. 

A  constitutional  provision  prohibiting  con- 
tracts between  railroads  which  will  tend  to  les- 
sen competition  will  be  violated  by  a  proceeding 
by  which  the  stock  of  a  projected  corporation 
is  turned  over  to  another  corporation  under  con- 
tract to  construct  the  road,  and  by  the  latter 
to  a  railroad  corporation  having  a  line  already 
In  operation,  where  the  projected  line  would 
when  comoleted  compete  with  It.  Langdon  v. 
Branch,  37  Fed.  Bep.  449,  2  L.  B.  A.  120. 

The  MlBsoori  statute  (Bev.  Stat,  i  2660), 
which  prohibits  a  railroad  company  within  the 
atate  from  owning,  operating,  or  managing  any 
other  parallel  or  competing  railroad  within  the 
state,  applies  only  where  both  the  roads  are 
situated  within  the  state,  end  to  roads  that  are 
aabetantlally  competitors  for  business.  It  refers 
to  such  competition  as  is  liable  to  have  an  ap- 
preciable effect  upon  rates.  Kimball  v.  Atchl- 
flOD,  T.  &  8.  F.  B.  Co.  46  Fed.  Bep.  888. 

That  for  10  miles  two  diverging  lines  ap- 
proadilng  a  common  center  become  parallel  and 
competing  does  not  bring  them  within  the  pro- 
visions  of  a  Coostltution  prohibiting  the  consoli- 
dation of  parallel  and  competing  lines.  State 
T.  Atchison  &  N.  B.  Co.  88  Neb.  437. 

An  act  prohibiting  the  consolidation  of  paral- 
lel and  competing  lines  does  not  prevent  such 
lines  from  making  traffic  contracts  for  the  par- 
tial use  of  their  respective  lines  beyond  the  line 
of  parallelism.  People  v.  O'Brien,  111  N.  Y.  1, 
2  L.  B.  A.  255.  This  was  said  concerning  street 
railway  companies. 

The  mere  fact  that  it  is  possible  to  transfer 
cars  from  one  road  to  another  does  not  bring 
them  within  the  provisions  of  the  statute  per- 
mitting consolidation  of  roads  which  are  so  con- 
nected ss  to  permit  passage  of  cars  over  them 
46  L.  R.  A.  18 


continuously  if  they  are  In  fact  parallel  and 
competing  roads.  State  v.  Vanderbilt,  87  Ohio 
St  590. 

A  prohibition  against  one  railroad  company's 
gaining  control  over  another  railroad  company 
owning  or  having  under  Its  control  a  parallel 
and  competing  line  applies  to  a  railroad  com- 
pany which  attempts  to  acquire  another  rail- 
road which  competes  with  some  of  Its  leased 
branches.  Pennsylvania  B.  Co.  v.  Com.  (Pa.) 
4  Cent.  Bep.  501,  Affirmed  In  Com.  v.  Beech 
Creek  C.  &  S.  W.  B.  Co.  1  Pa.  Co.  Ct  223. 

The  lessee  of  a  road  Is  not  within  the  terms 
of  a  constitutional  provision  against  consolida- 
tion of  competing  lines  by  building  a  line  to 
compete  with  the  leased  road.  Catawlssa  B. 
Co.  V.  Philadelphia  &  B.  B.  Co.  8  Pa.  Dlst.  B. 
111. 

Under  the  Nebraska  statutes  two  railroads 
cannot  be  consolidated  unless  they  will  form  a 
continuous  line  without  break  of  gauge  or  in* 
terruptk>n.  State,  Leese,  v.  Atchison  &  N.  B 
Co.  24  Neb.  148. 

The  New  Hampshire  act  of  December  27. 
1860,  prohibited  traffic  arrangement  between 
competing  railroads  entered  into  to  modify  th« 
disastrous  effects  of  competition  between  them 
Manchester  &  L.  B.  Co.  v.  Concord  B.  Corp.  66 
N.  U.  100,  9  L.  B.  A.  689,  8  Inters.  Com.  Bep. 
319 

The  prohibition  in  the  Pennsylvania  Consti- 
tution of  the  consolidation  of  parallel  and  com- 
peting lines  of  railway  does  not  apply  to  street 
railways.  Shipley  v.  Continental  B.  Co.  19 
Phlla.  128:  Gyger  v.  Philadelphia  City  Pass 
B.  Co.  186  Pa.  96,  9  L.  B.  A.  869. 

Permission  to  oonsolidate. 

A  clause  in  a  railroad  charter  permitting  it 
to  purchase  and  hold  any  road  constructed  by 
another  corporation  will  be  restricted  to  roads 
f<Nrmlng  a  continuous  line  with  it,  snd  will  not 
be  extended  to  Include  parallel  and  competing 
lines,  so  that  a  subsequent  constitutional  pro- 
vision against,  the  consoUdatloo  of  competing 
roads  will  be  inapplicable  as  impairing -the  obli- 
gation of  a  contract.  Louisville  ft  N.  B.  Co.  v. 
Com.  97  Ky.  676. 

The  mere  fact  that  railroad  lines  are  con- 
nected does  not  in  the  statutory  sense  cause 
them  to  form  continuous  Lines.  The  two  form 
a  continuous  line  of  railroad  with  each  other 
when  they  form  a  line  or  route  extending  or 
continuing  in  substantially  the  same  general 
direction  connecting  two  principal  points.     Peo* 
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After  the  Constitution  was  adopted,  tlie  I^- 
is]  at  lire  enacted  an  elaborate  statute,— 
I  911,  Civil  Code, — defining  the  method  of  con* 
solidating  stock,  franchises,  and  property  of 
railroad  companies.  This  practically  con- 
temporaneous construction  by  the  legislature 
is  of  some  value. 

Louisville  d  N.  R.  Co.  y.  Kentucky,  161 
TJ.  S.  690,  40  L.  ed.  865;  Oere  v.  New  York 
C.  d  H.  R,  R,  Co,  19  Abb.  N.  C.  202;  MilU  v. 
Central  R,  Co,  41  N.  J.  Eq.  1 ;  Mackintosh  v. 
Flint  d  P,  M.  R.  Co.  34  Fed.  Rep.  682;  ElkinR 
V.  Camden  d  A.  R.  Co.  36  N.  J.  Eq.  6;  Tip- 
pecanoe County  Comrs.  v.  Lafayette,  M.  d  B. 
R.  Co.  60  Ind.  110;  8t.  Louie,  V.  d  T.  H.  R. 
Co.  V.  Terre  Haute  d  I.  R.  Co.  145  U.  S.  393, 
404,  36  L.  ed.  738,  753;  Archer  v.  Tene 
Hcute  d  I.  R.  Co.  102  III.  493;  Pennsylvania 
R.  Co.  V.  8t.  Louis,  A.  d  T.  H.  R.  Co.  118  U. 


S.  290,  312,  30  L.  ed.  83,  93,  118  U.  S.  630, 
30  L.  ed.  284;  6  Thomp.  Corp.  6891. 

It  is,  in  nearly  all,  if  not  all,  cases  treated 
aa  a  question  of  fact;  and  in  s<Mne  cases  it 
has  been  held  to  be  a  fact  of  which  the  court 
will  take  judicial  notice  from  the  geographi- 
cal situation. 

Qulf,  C.  d  8.  F.  R.  Co.  V.  8iate,  72  Tex. 
404,  1  L.  R.  A.  849,  2  Inters.  Com.  Rep.  335; 
Cumberland  Valley  R.  Co.  v.  Gettysburg  d 
H.  R.  Co.  177  Pa.  519;  Hafer  v.  Cincinnati, 
H.  d  D.  R.  Co.  29  Ohio  L.  J.  68;  Kimball  y. 
Atchison,  T.  d  8.  F.  R.  Co.  46  Fed,  Rep.  883; 
6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  826 ;  8tate 
V.  Vanderbilt,  37  Ohio  St  690;  Louisville  d 
N.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  691, 
40  L.  ed.  849,  866. 

It  is  enough  that  by  the  lease  the  connected 
roads  form  a  continuous  line,  and  it  is  not 


pie  v.  Boston,  H.  T.  &  W.  R.  Co.  12  Abb.  N.  C. 
280. 

The  fact  that  in  certain  cases  the  legislature 
has  seen  fit  to  sanction  the  consolidation  of 
parallel  and  competing  roads  does  not  militate 
against  the  general  principle  that  the  consolida- 
tion of  competing  lines  is  contrary  to  public 
policy.  Louisville  &  N.  R.  Co.  v.  Kentucky,  161 
U.  S.  677,  40  L.  ed.  849. 

Where  by  a  railroad  charter  a  general  power 
Is  given  to  consolidate  with,  purchase,  lease, 
or  acquire  the  stock  of  other  roads  which  has 
remained  unexecuted,  it  is  within  the  power  of 
the  legislature  to  declare  by  subsequent  acts 
that  this  power  shall  not  extend  to  the  pur- 
chase, lease,  or  consolidation  with  parallel  or 
competinar  lines.  Pearsall  v.  Great  Northern 
R.  Co.  161  U.  S.  646,  40  L.  ed.  838. 

Leases. 

A  lease  of  a  parallel  and  competing  railroad 
where  prohibited  by  the  Constitution  is  void  ab 
initio  so  that  no  action  can  be  maintained  on  a 
covenant  therein  notwithstanding  the  lessee  has 
had  the  benefit  of  the  lease.  East  St.  Louis 
Connecting  R.  Co.  v.  Jarvls,  92  Fed.  Rep.  785. 
A  foreign  corporatloiL  is  within  the  prohilKltlon 
of  a  state  Constitution  against  the  leasing  of  a 
railroad  to  a  competing  line.  Von  Steuben  v. 
Central  R.  Co.  4  Pa.  Dist.  R.  153. 

Belt  lines  of  railroad  which  are  designed  to 
connect  the  termini  of  railroads  reaching  a  cer- 
tain city  with  the  ferries  on  the  river  front, 
although  not  on  the  same  streets,  are,  in  case 
they  compete  for  the  principal  business  trans- 
acted, both  parallel  and  competing  lines  within 
the  meaning  of  a  constitutional  provision  for- 
bidding such  lines  to  consolidate.  East  St. 
Louis  Connecting  R.  Co.  v.  Jarvis,  92  Fed.  Rep. 
736. 

Under  a  statute  permitting  one  road  to  lease 
another  provided  the  road  so  leased  should  be 
so  connected  as  to  form  a  continuous  line,  it  is 
enough  that  by  the  lease  the  connecting  roads 
form  a  continuous  line,  and  it  is  not  essential 
that  the  leased  line  be  an  extension  from  either 
terminus  of  the  lessee's  road.  It  is  immaterial 
that  the  leased  road  connects  with  the  lessee  at 
an  intermediate  station.  The  evil  which  was 
intended  to  be  guarded  against  was  the  placing 
Off  parallel  and  competing  lines  under  one  man- 
agement, and  the  control  by  one  company  of 
the  general  railroad  affairs  of  the  state  through 
the  leasing  of  roads  remote  from  its  own  and 
with  which  It  had  no  physical  or  direct  busi- 
ness connection.  It  was  not  intended  to 
prevent  a  company  with  a  long  road  from  leas- 
ing branches  or  lines  with  which  it  establishes 
continuous  lines  from  their  several  termini  to 
45  L.  R.  A. 


each  of  its  own.  Hancock  v.  Louisville  &  N.  R. 
Co.  146  U.  S.  409,  36  L.  ed.  755. 

In  New  York  there  is  no  statutory  prohibi- 
tion of  the  uniting  of  parallel  and  competing 
lines  of  railroad  by  means  of  a  lease.  Gere  v. 
New  York  C.  &  H.  R.  R.  Co.  19  Abb.  N.  C.  193. 

Under  a  statute  permitting  a  railroad  com- 
pany to  take  a  lease  of  another  railroad  that 
may  be  connected  with  it  a  lease  may  be  taken 
of  a  competing  road  providing  that  when  united 
the  two  roads  are  capable  of  forming  continu- 
ous lines.  And  it  is  not  essential  that  the  con- 
nection of  the  roads  should  be  at  their  termini. 
It  is  sufficient  if  one  unites  with  the  other.  And 
this  power  is  not  affected  by  the  provisions  of 
a  statute  permitting  the  merger  of  railroads 
which  do  not  form  parallel  or  competing  lines. 
Wallace  v.  Long  Island  R.  Co.  12  Hun,  460. 

What  are  competing  lines. 

Where  the  termini  at  one  end  of  the  two 
roads  are  different  they  can  hardly  be  called 
competing  lines  so  that  acquiescence  by  the 
state  in  their  consolidation  will  show  that  the 
state  interprets  the  charter  of  the  dominant 
road  as  giving  it  power  to  acquire  parallel  and 
competing  lines.  Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  ed.  849. 

Lines  are  parallel  and  competing  which  con- 
nect two  important  cities  constituting  their 
termini  and  which  are  natural  competitors  for 
the  traffic  between  certain  sections  of  tue 
country,  and  the  object  of  which  is  to  enable 
one  o-f  the  roads  to  obtain  a  monopoly  of  all 
traffic  tnrough  one  half  of  the  state.     Ibid. 

Two  railroads  which  have  each  a  through  and 
separate  line  of  communication  between  two 
given  points  are  competing  roads  for  the  traf- 
fic between  such  points.  Texas  &  P.  R.  Co.  v. 
Southern  P.  R.  Co.  41  La.  Ann.  070. 

It  is  not  necessary  that  lines  shall  be  parallel 
in  a  mathematical  sense  in  order  to  bring  them 
within  the  prohibition  of  a  statute  forbidding 
the  consolidation  of  parallel  lines.  People  v. 
Boston,  H.  T.  &  W.  R.  Co.  12  Abb.  N.  C.  230. 

A  constitutional  prohibition  of  consolidation 
of  parallel  and  competin<^  lines  applies  to  lines 
which  are  in  fact  parallel  and  competing,  al- 
though one  of  them  reaches  the  common  termi- 
nus only  by  means  of  a  third  line  with  which 
it  has  a  traffic  arrangement,  and  it  also  applies 
to  lines  which  are  only  projected  and  not  com- 
pleted. Pennsylvania  R.  Co.  v.  Com.  (Pa.)  4 
Cent.  Rep.  495,  Affirmed  in  Com.  v.  South 
Pennsylvania  R.  Co.  1  Pa.  Co.  Ct.  214. 

The  fact  that  railroads  cross  each  other  does 
not  necessarily  establish  the  fact  that  they  are 
competing  lines,  and  the  question  whether  they 
are  or  rot  is  a  matter  of  fact  to  be  found  by 
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essential  that  the  leased  line  be  an  extension 
from  either  terminus  of  the  lessee's  road. 

Shelby  R.  Co,  y.  Louisville  d  N,  R.  Co.  145 
XJ.  S.  409,  36  L.  ed.  755. 

The  language  aa  to  leasing  or  purchasing 
competing  lines,  which  is  found  in  some  Con- 
stitutions, is  omitted  in  our  own. 

To  give  the  clause  as  to  uniting  business  or 
earnings  full  effect,  consistently  with  the 
others,  and  with  the  evident  intention,  it 
would  stem  that  it  would  necessarily  have  to 
be  construed  to  apply  only  to  "pooling"  con- 
tracts, for  the  pooling  of  business  qr  earnings 
between  corporatiooA,  controlling  competing 
lines  of  railroad,  where  such  contracts  would 
have  the  effect  to  destroy  competition. 

That  was  the  evil  apparently  aimed  at^  and 
it  was  doubtless  thou^t  it  would  settle  the 
vexed  question  as  to  the  legality  of  such  con- 


tracts by  absolutely  prohibiting  them  by 
constitutional  enactment. 

That  such  an  evil  is  not  thought  by  some 
to  be  so  great  as  that  of  a  wholesale  prohibi- 
tion of  pooling  contracts,  see — 

Manchester  d  L,  R.  Co,  v.  Concord  R.  Corp. 
66  N.  H.  100,  9  L.  R.  A.  689,  3  Inters.  Com. 
Rep.  319. 

Many  of  the  states,  as  well  as  this,  have 
passed  statutes  offering  every  advantage  to 
railroads,  to  unite  by  lease,  sale,  or  consolida- 
tion. 

2  Stimson,  Am.  Stat  9S  8721,  8722,  8730. 
See  United  States  v.  Western  U.  Teleg,  Co,  60 
Fed.  Rep.  28. 

Hunt,  J.,  delivered   the   opinion   of  the 
court: 
The  attorney  general  haa  instituted   this 


the  Jury.       East  Line  ft  R.  River  B.  Co.  v. 
Boshing,  60  Tex.  806. 

Railway  companies  by  reason  of  their  rela- 
tions with  or  control  or  management  of  lines 
other  than  their  own  may  become,  witi^n  tbe 
meaning  of  the  law,  competing  lines,  although 
the  railways  owned  by  them  may  not  lu  fact 
reach  the  same  termini.  East  Line  &  R.  River 
R.  Co.  V.  State,  75  Tex.  434. 

Lines  which  are  not  in  their  general  features 
competing  clo  not  become  so  merely  because 
there  is  incidental  competition  between  them  by 
reason  of  their  crossing  and  intersecting  other 
lines  that  serve  as  feeders.  Burke  v.  Cleveland, 
C.  C.  &  I.  R.  Co.  22  Ohio  L.  J.  11.    ' 

The  word  '^parallel  is  used  In  the  sense  of 
two  roads  conforming  In  their  general  direction. 
Louisville  &  N.  R.  Co.  v.  Com.  07  Ky.  675. 

Roads  are  competing  if  they  are  constructed 
to  reach  and  connect  the  business  centers  on 
two  waterways  for  the  traffic  on  which  there 
will  be  natural  competition,  although  they  are 
not  actually  engaged  in  cutting  rates,  and  a  por- 
tion of  the  distance  between  the  destination  is 
covered  by  traffic  arrangements  with  other 
roads.  Hafer  v.  Cincinnati,  H.  &  D.  R.  Co.  20 
Ohio  L.  J.  68. 

Railroads  which  approach  the  connecting 
point  at  right  angles  and  which  could  not  com- 
pete for  the  business  seeking  either,  are  not 
parallel  or  competing  lines  within  the  meaning 
of  a  provision  in  the  Constitution  prohibiting 
such  lines  to  consolidate.  Cumberland  Valley 
R.  Co.  V.  Gettysburg  &  H.  R.  Co.  177  Pa.  519. 

That  lines  run  in  the  same  direction,  in  the 
same  general  section  of  the  state,  does  not  con- 
stitute them  parallel  or  competing  lines  within 
the  meaning  of  a  constitutional  provision  pro- 
hibiting the  consolidation  of  such  lines,  if  they 
have  not  the  same  termini  and  cannot  compete 
for  the  same  business;  and  the  fact  that  one 
Intersects  with  another  line  which  might  on 
occasions  shorten  a  haul  reached  by  a  longer 
haul  on  one  of  the  consolidated  roads  is  not 
such  competition  as  concerns  the  public.  Rog- 
ers V.  Nashville,  C.  &  St.  L.  R.  Co.  91  Fed.  Rep. 
290,  33  C.  C.  A.  517. 

Roads  which  do  not  touQh  any  two  common 
points,  and  between  which  for  more  than  40 
miles  another  road  is  interposed,  while  not  more 
than  1  per  cent  of  the  traffic  of  one,  which  is 
at  most  a  local  road,  would  In  any  event  pass 
over  the  other,  are  not  cotapetlng  lines.  Kim- 
ball V.  Atchison,  T.  &  S.  F.  R.  Co.  46  Fed.  Rep. 
888. 

llie  Michigan  statute  provides  merely  that 
the  roads  which  may  consolidate  shall  not  have 
the  same  terminal  points.  Dewey  v.  Toledo,  A. 
A.  &  N.  M.  R.  Co.  91  Mich.  351.  I 
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The  court  will  take  judicial  notice  of  the 
fact  that  two  railroads  touching  the  same  points 
are  competing  roads.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  State,  72  Tex.  404,  1  L.  R.  A.  849,  2  Inters. 
Com.  Rep.  335. 

Enforcement  of  law. 

The  performance  of  contracts  In  violation  of 
the  state  Constitution  prohibiting  the  consolida- 
tion of  competing  lines  will  be  enjoined.  Clarke 
V.  Central  R.  &  Bkg.  Co.  60  Fed.  Rep.  338,  15 
L.  R.  A.  683. 

The  Georgia  Constitution  provides  that  the 
general  assembly  shall  have  no  power  to  author- 
ize a  railroad  company  to  buy  shares  in  another 
company  which  shall  have  the  effect,  or  be  In- 
tended to  have  the  effect,  to  defeat  or  lessen 
competition  in  their  respective  businesses  or  to 
encourage  monopoly,  and  the  court  will  enjoin 
a  corporation  which  attempts  to  exercise  such 
right.  George  v.  Central  R.  &  Bkg.  Co.  101 
Ala.  607. 

The  state  may  maintain  an  action  to  pre- 
vent railroad  companies  from  violating  the  con- 
stitutional provision  against  consolidation  of 
competing  lines.  Louisville  &  N.  R.  Co.  v.  Com. 
97  Ky.  675. 

In  a  suit  by  citizens  to  prevent  consolidation 
of  parallel  and  competing  lines  of  railroad  under 
the  act  of  New  Hampshire  July  5,  1867,  it  is 
not  necessary  for  plaintiff  to  show  any  special 
interest  or  grievance  to  redress  beyond  those 
which  every  citizen  is  supposed  to  have.  Cur- 
rier V.  Concord  R.  Corp.  48  N.  H.  825. 

A  stockholder  of  a  road  which  has  taken  a 
lease  from  another  of  a  branch  which  It  ac- 
quired under  foreclosure  proceedings  cannot,  in 
an  action  to  set  aside  the  lease,  raise  the  queM- 
tion  of  the  power  of  the  lessor  to  acquire  title 
to  the  branch  because  it  was  a  parallel  or  com- 
peting line  to  its  own  under  a  constitutional 
provision  prohibiting  consolidation  of  competing 
lines,  or  under  a  general  public  policy  which 
has  not  found  expression  in  legislation ;  but  the 
question  must  be  raised  In  a  direct  proceeding 
by  the  state.  Rogers  v.  Nashville,  C.  &  St.  L. 
R.  Co.  91  Fed.  Rep.  299,  33  C.  C.  A.  517. 

Where  an  illegal  contract  of  consolidation  be- 
tween two  competing  railway  lines  has  been  ex- 
ecuted, and  one  of  the  parties  has  derived  all 
the  benefits  arising  from  the  contract,  its  Ille- 
gality Is  no  defense  to  a  suit  in  equity  for  an 
accounting  and  return  of  the  consideration  to 
the  party  whose  property  and  equipments  passed 
under  the  control  of  the  other  party  to  the  con- 
tract. Manchester  &  L.  R.  Co.  v.  Concord  R. 
Corp.  66  N.  U.  100,  9  L.  R.  A.  689,  3  Inters. 
Com.  Rep.  319.  H.  P.  F. 
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proceeding  as  an  original  one  in  this  ooart, 
to  have  declared  inviuid  and  of  no  foree  and 
effect  a  certain  contract  of  lease  entered  into 
between  tlie  Montana  Railway  Company  and 
the  Butte,  Anaconda,  k  Pacific  Railway  Com- 
pany.   Both  of  these  railroad  corporations 
are  organized  under  the  laws  of  this  state, 
and  operate  railroads  within  Montana.    The 
terms  of  the  lease  are  substantial^  as*  fol- 
lows:    The    Montana    Railway    Company 
leases  to  the  Butte,  Anaoonda,  k  Pacific  Rail- 
way  Company   all    the   railway,   including 
lands,  right  ol  way,  buildings,  tracks,  turn- 
tables, yards,  and  sil  real  property  pertain- 
ing thereto  lying  between  Stuart  Junction 
ax^  Anaconda,  in  the  county  of  Deer  Lodge. 
The  lease  is  to  commence  May  1,  1898,  and 
to  run  ten  years.    The  Butte,  Anaconda,  & 
Pacific  Railway  Company  agrees  to  pay  to 
the  Montana  Railway  Company  an  annual 
rental  of  $26,000,  in  monthly  instalments. 
The  Butte,  Anaconda,  &  Pacific    Company 
covenants  to  keep  the  leased  pr«nises,  includ- 
ing the  tracks  and  all  property  pertaining 
thereto,  in  as  good  condition  as  the  same 
were  at  the  time  the  lease  became  effective^ 
It  is  provided  that  the  leased  property  shall 
at  all  times  be  operated  by  the  Butte,  Ana- 
conda, &  Pacific  Company  in  accordance  with 
its  charter  and  the  laws,  and  all  responsibil- 
ities of  such  operation  shall  be  assumed  by 
the  lessee.    The  Montana  Railway  Company 
and  the  Northern  Pacific  RaUway  Company 
are  to  be  at  all  times  held  harmless  by  the 
lessee  for  all  acts  or  omissions  that  may 
occur  in  the  operation  of  said  property,  ex- 
cept when    the    Northern    Pacific  Railway 
Company  runs  its  own  trains  over  the  track 
of  the  Montana  Railway  Company,  in  which 
case  the  lessee  is  not  to  be  responsible  for 
accidents  unless  due  to  the  defective  track 
or  negligence  of  the  employees  of  the  lessee. 
The  Butte,    Anaconda,  &  Pacific    Company 
covenants  to  pay  all  expenses  of  operation 
and  maintenance  of  the  leased  property,  and 
all  taxes  sjid  assessments  during  the  period 
of  the  lease.    The  Butte,  Anaconda,  &  Pa- 
cific Company  further    covenants   that  the 
business  of  the  Oregon  Short-Line  Company, 
between  Anaconda  and  all  points  reached  by 
said  Short  "Line,  or  by  way  of  the  same,  shall 
at  all  times  be  bandied  upon  as  favx)rabie 
terms  as  are  accorded  to  any  other  line,  and 
that  no  discrimination  shall  be  made  against 
the  business  of  the  Oregon  Short  Line,  either 
in    facilities    accorded    to  it  or  the   rates 
charged  it,  as  compared  with  any  other  line 
doing  business  in  Anaconda    which    passes 
over  the  Butte,  Anaconda,  &,  Pacific  tracks. 
All  freight  business  to  and  from  points  east 
of  Butte  reached  by  the  Northern  Pacific 
Railway  destined  to  or  from  Anaconda  is  to 
be  interchanged  at  Butte  between  the  North- 
em  Pacific  lUilway  C<Mnpany  and  the  Butte, 
Anaoonda,  &  Pacific  Company,  and  the  di- 
vision of  the  revenues  shall  at  no  time  dur- 
ing  the    continuance   of    the   lease   exceed 
the  Butte,  Anaconda,  &,  Pacific  Company's 
divisions  now  effective .  between  the  Butte, 
Anaconda,  &  Pacific  Company  and  the  Moni 
tena  Central  Railway  Company,  and  shall  at 
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all  times  be  as  favorable  to  the  Northern 
Pacific  as  to  the  Montana  Central  or  Great 
Northern  Railwav  Companies.  The  North- 
ern Pacific  is  to  have  the  right  to  run  pas- 
senger trains  to  and  from  pointe  east  of 
Butte  over  the  leased  line  between  Stuart 
and  Anaconda.  Upon  all  joint  business 
handled  upon  sueh  trains  the  revenues  shall 
be  divided,  and  the  division  allotted  the 
Butte,  Anaoonda^  St  Pacific  Company  upon 
competitive  business  shall  be  the  local  fures 
ol  the  Butte,  Anaconda,  k  Pacific  Company 
from  Butte  to  Anaconda,  and  upon  noncora- 

Setitive  business  shall  be  the  local  fares  from 
tuart  to  Anaconda,  as  the  same  may  be  es- 
teblished  from  time  to  time,  but  at  no  time 
in  exoesa  of  those  existing  at  the  time  this 
lease  becomes  effective.  ^Hie  Butte,  Anacon- 
da, St  Pacific  Company  shall  be  entitled  to 
receive  all  the  local  passenger  fares  received 
or  collected  on  such  Northern  Pacific  trains 
upon  such  leased  line,  or  for  tickete  or  pas- 
senger fares  thereon  between  Butte  and  Ana- 
oonda. In  consideration  therefor  no  charge 
is  to  be  made  by  the  Butte,  Anaconda^  St  Pa- 
cific Company  for  the  use  of  the  leased 
tracks,  or  the  facilities  for  the  passenger 
business  from  Stuart  to  Anaconda  except  the 
fares  of  passengers  as  provided  in  the  lease. 
Upon  all  joint  frei^t  business  to  and  from 
stations  upon  the  Northern  Pacific  Railroad 
or  ite  connections  west  of  Helena,  Montana, 
to  be  interchanged  at  Stuart,  the  Butte,  Ana- 
conda, St  Pacific  shall  be  allowed  on  car  load 
freight  $3.60  per  cai^load,  and  upon  less  than 
car  load  3  cento  per  100  pounds;  and  upon 
passenger  business  ite  local  fare,  but  not  at 
any  time  in  excess  of  45  cente  per  passenger. 
The  lease  provides  against  discrimination 
against  the  business  of  the  Montana  Union 
or  Northern  Pacific  Companies,  interchanged 
with  the  Butte,  Anaconiia,  St  Pacific  Com- 
pany at  Butte  or  Stuart,  or  other  pointe  of 
connection,  as  compared  with  any  other  ex- 
change of  business  existing  between  the 
Butte,  Anaoonda,  St  Pacific  Company  and 
anv  other  lines  at  the  same  or  competing 
pointe.  It  is  also  agreed  by  the  Northern 
Pacific  that  freight,  passenger,  and  express 
rates  between  ite  eastern  and  western  termi- 
nals and  connections  and  Anaconda  shall  at 
all  times  be  no  higher  than  the  rates  be- 
tween the  same  pointe  and  Butte,  including 
the  divisions  agreed  upon  in  the  lease,  or 
those  allowed  &e  Butte,  Anaconda,  St  Pa- 
cific Company  by  other  competing  lines. 
Provision  is  also  made  for  an  allowance  in 
case  the  Northern  Pacific  should  handle  pas- 
senger or  express  traffic  between  Butte,  Stu- 
art, and  Anaconda  over  the  leased  premises 
for  ite  competitors  or  any  other  railroads. 
The  lessee  is  to  receive  all  revenue  and  pay 
for  all  mails  carried  between  Stuart  and 
Anaconda  on  Northern  Pacific  trains.  The 
lease  conteins  provisions  whereby,  if  the  les- 
see fails  to  perform  the  oovenante  or  obliga- 
tions of  the  contract,  the  less<»-  may,  at  its 
option,  terminate  the  lease,  and  repossess  it- 
self of  the  leased  premises.  The  contract  is 
also  binding  upon  the  successors  and  assigns 
of  the  party  bound,  and  shall  inure  to  the  sue- 
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cessors  and  asaigiiB  of  the  party  for  whoso 
benefit  it  is  made. 

The  pleadings  and  stipulations  show  the 
following  facts:  The  Montana  Union  Rail- 
road Company,  the  Montana  Railway  Com- 
pany, and  the  Butte,  Anaconda,  &  Padflc 
Railway  Company  are  separate  corporations, 
but  the  stock  ol  the  Montana  Union  and  of 
the  Montana  Railway  Company  is  controlled 
by  the  Northern  Pacific  Railway  Company, 
The  Butte,  Anaconda,  &  Pacific  line  i^rts 
from  Butte,  and  runs  to  the  city  of  Anacon- 
da. For  14  miles  after  leaving  Butte  its 
course  is  south;  then  it  runs  northwesterly 
about  12  miles  to  Anaconda.  The  Montana 
Union  runs  from  Butte  to  Garrison,  a  sta- 
tion on  the  Northern  Pacific  main  line.  It 
practically  parallels  the  Butte,  Anaconda,  & 
Pacific  for  a  distance  of  14  miles ;  that  is  to 
say,  from  Butte  towards  Anaconda  the  lines 
are  parallel  for  a  distance  of  14  miles. 
About  3  miles  north  of  where  the  lines  of  the 
Montana  Union  and  the  Butte,  Anaconda,  & 
Pacific  diverge  is  the  station  of  Stuart,  on 
the  main  line  of  the  Montana  Union.  The 
Montana  Railway  Company's  line  runs  from 
Stuart  to  Anaconda  in  a  north-northwester- 
ly direction.  The  Montana  Railway  and  the 
Butte,  Anaconda,  6&  Pacific  have  one  common 
terminus, — ^the  city  of  Anaconda.  Their 
other  termini  are  Stuart,  for  the  Montana 
Railway  Company,  and  Butte,  for  the  Butte, 
Anaoonda,  &  Pacific.  Stuart,  a  terminus  of 
the  Montana  Railway  Company,  is  from  2^^ 
to  3  miles  from  the  nearest  point  on  the 
Butte,  Anaconda,  A  Pacific  line.  For  sever- 
al months  prior  to  May  1, 1898,  the  Montana 
Railway  was  temporarily  operated  by  the 
Northern  Pacific,  but  on  May  1  it  leased  its 
line  between  Anaconda  and  Stuart  to  the 
Butte,  Anaconda,  A  Pacific  Company,  as 
heretofore  stated.  It  is  admitted  that  the 
Montana  Railway  and  the  Butte,  Anacon- 
da, &  Pacific  lines  are  connected  at  Apacon- 
da,  and  that  the  ehortest  route  from  the 
city  of  Butte  ina  Anaconda  to  Stuart,  and 
stations  on  the  Montana  Union  Railroad 
north  of  Stuart^  and  all  stations  on  the 
Northern  Pacific  main  line,  is  by  way  of 
the  Butte^  Anaconda,  &  Pacific  to  Anaconda, 
and  from  Anaconda  to  Stuart  by  the  Mon- 
tana Railway,  and  from  Stuart  northerly  on 
the  Montana  Union  to  points  along  the  lines 
of  the  Montana  Union  and  Northern  Pacific. 
It  is  also  admitted  that  tiie  Butte,  Anaconda, 
&  Pacific  Company  each  day  runs  continuous 
trains  over  the  route  just  described,  and  in- 
tends to  continue  to  run  such  trains. 

The  proposition  advanced  by  the  attorney 
general  is  that  the  Butte,  Anaconda,  &  Pacific 
Railway  and  the  Montana  Railway  lines  are 
parallel  and  competing,  and  that  for  that  rea- 
son the  lease  of  the  A^mtana  Railway  to  the 
Butte,  Anaconda,  &  Pacific  Company  is  pro- 
hibited by  the  Constitution,  and  ultra  vires 
of  the  corporation.  On  the  other  hand,  the 
defendants  insist — ^First,  that  the  facts  es- 
tablish that  the  above-mentioned  lines  of 
railway  are  not  parallel  or  competing,  and 
are  continuous  and  connected;  second,  that, 
if  the  proposition  just  stated  is  not  tenable, 
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still  the  lease  is  valid,  and  but  the  exercise  of 
the  powers  granted  to  the  aforesaid  corpora- 
tions by  the  laws  of  Montana  under  which 
tlfcy  are  organized,  and  not  in  conflict  with 
the  Constitution.  It  can  be  safely  stated 
that,  unless  the  legislature  has  given  to  the 
corporations  here  interested  the  right  to 
lease,  the  power  does  not  eust.  This  prin- 
ciple is  now  firmly  established  by  the  Su- 
preme Court  of  the  United  States,  having 
been  laid  down  by  Justice  MiUer,  for  the 
court,  in  Thomas  v.  West  Jersey  R.  Co,  101 
U.  S.  71,  25  L.  ed.  950,  in  the  following 
words:  "We  take  the  general  doctrine  to 
be  in  this  country,  though  there  may  be  ex- 
ceptional cases  and  some  authorities  to  the 
contrary,  that  the  powers  of  corporations  or- 
ganized under  legislative  statutes  are  sucli, 
and  such  only,  as  those  statutes  confer.  Con- 
ceding the  rule  applicable  to  all  statutes, — 
that  what  is  fairly  implied  is  as  much  grant- 
ed as  what  is  expressed, — it  remains  that  % 
charter  of  a  corporation  is  the  measure  of  its 
powers,  and  that  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others.*' 
We  are  therefore  brought  to  inquire  where 
the  consent  is  to  be  found.  In  considering 
this  question,  it  becomes  necessary  to  exam- 
ine the  Constitution  of  the  state  and  the  stat- 
utes, and  then  to  observe  their  relation  to 
the  general  subject  under  oonsidmration,  and 
to  one  another.  Cutting  out  of  the  control- 
ling constitutional  provisicm  language  not 
material  to  railroad  corporations,  we  have 
the  following  clause :  "^o  railroad  corpora- 
tion, ...  or  the  lessees  or  managers 
thereof,  shall  consolidate  its  stock,  prepay, 
or  franchise  with  any  other  railroad  cor- 
poration .  .  .  owning  or  having  under 
its  control  a  parallel  or  competing  line; 
neither  shall  it  m  any  manner  unite  its  busi- 
ness or  earnings  with  the  business  or  earn- 
ings of  any  other  railroad  corporation,  nor 
shall  any  ofiicer  of  such  railroad  .  .  . 
company  act  as  an  o/Iiccr  of  any  other  rail- 
road .  .  •  company  owning  or  having 
control  of  a  parallel  or  competing  line.'' 
Const,  art.  15,  §  tf.  Turning  to  the  statutes, 
wo  find  that  tl^e  legislature  adopted  §S  911, 
912,  and  913  of  the  Civil  Code  at  the  time 
of  the  adoption  of  the  Codes.  Section  911 
authorizes  any  two  or  more  railroad  corpora- 
tions whose  respective  lines,  not  being  par- 
allel or  competing  lines,  are  wholly  or  partly 
within  this  state,  when  their  respective  lines 
of  road,  or  any  branch  thereof,  so  connect 
within  this  state  that  they  may  operate  to- 
gether as  one  property,  to  consolidate  their 
capital  stock,  franchises,  and  property,  and 
thereby  to  become  one  corporation  by  any 
name  adopted,  which  may  be  that  of  one  of 
tlem,  upon  such  terms  and  conditions  as 
may  be  agreed  upon  by  the  corporations  in 
the  manner  provided  by  the  statutes.  Sec- 
tion 912  provides  that  any  railroad  corpora- 
tion whose  line  is  wholly  or  partly  within 
Montana,  or  reaches  the  boundary  lines 
thereof,  whether  organized  under  the  laws  of 
Montana  or  of  the  United  States,  or^of  any 
other  state  or  territory,  may  lease  or  pur- 
chase the  whole  or  any  part  of  the  railroad 
or  line  of  railroad  of  any  railroad  corpora- 
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ticn,  together  with  all  the  rights,  powers, 
iiuniuxiities,  franchises,  etc.,  provided  the 
railroad  or  line  of  railroad  so  leased  or  pur- 
chased is  continuous  or  connected  with  it^ 
own  line,  and  not  a  parallel  or  competing 
line.  Section  913  provides  that  any  railroad 
corporation  organized  as  in  the  preceding 
sections  shall  have  authority  to  negotiate 
and  deliver  its  bonds,  securities,  or  obliga- 
tions, and  negotiate  the  same  in  such  manner 
as  the  board  of  directors  may  authorize  or 
determine,  and  to  secure  the  payment  of  sudi 
bonds  the  corporation  may  execute  and  de- 
liver such  mortgages  or  deeds  of  trust  upon 
all  or  any  part  of  its  property  as  the  direct- 
ors may  determine;  and,  if  any  such  mort- 
gage shall  so  provide,  it  shall  be  and  remain 
a  valid  lien  upon  the  property  of  the  cor- 
poration irrespective  of  the  law  relating  to 
cliattel  mortgages,  and  such  mortgage  shall 
be  taken,  held,  and  enforced  as  are  mort- 
eages  of  real  estate.  The  foregoing  statutes 
intended  to  give,  and  did  give, — First,  a  com- 
plete power  of  consolidation,  by  which  a  cor- 
poration formed  by  a  consolidation  should  be 
a  corporation  succeeding  to  and  having,  awn- 
ing, and  exercising  all  the  powers,  rights, 
franchises,  and  immunities  possessed  by  the 
coiporations  consolidated  into  one,  provided 
the  consolidating  corporations  were  not  par- 
allel or  competing;  second,  an  equally  ade- 
quate power,  whereby  one  railroad  corpora- 
tion could  lease  or  purchase  the  whole  or  any 
part  of  another  railroad  corporation's  prop- 
erty, together  with  its  rights  and  franchises, 
provided  the  leased  or  purchased  railroad 
was  continuous  or  connected  with  its  own 
line,  and  was  not  parallel  or  competing; 
third,  a  further  general  power  to  any  rail- 
road corporation  to  issue  bonds  and  mort- 
gage its  property.  If  the  st&tutes  just  cited 
were  in  force,  and  were  th'e  only  ones  in  force, 
the  questions  necessary  to  be  determined  in 
this  case  would  be  simply  whether  or  not  the 
Mont&na  Railway  is  continuous  or  connected 
with  the  Butte,  Anaconda^  &  Pacific,  and 
whether  the  Butte,  Anaconda,  &  Pacific  and 
the  Montana  Railways  are  competing  and 
parallel.  If  those  questions  were  answered 
afllrmatively,  clearly  the  power  necessary  to 
authorize  the  lease  under  examination  is  de- 
nied by  the  inhibitory  language  of  the  Con- 
stitution. 

But  we  must  go  further,  and  consider  an- 
other section  of  the  statutes.  By  an  act 
approved  March  4,  1893  (3d  Sess.  Laws,  p. 
157) ,  and  especially  preserved  and  continued 
in  force  by  §  5186  of  the  Political  Code,  ap- 
proved March  13,  1895,  the  legislature  pro- 
vided as  follows:  "Any  railroad  company 
now  or  hereafter  incorporated  pursuant  to 
the  laws  of  this  state,  or  of  the  United 
States,  or  of  any  state  or  territory  of  the 
United  States,  may  at  any  time,  by  means 
of  subscription  to  the  capital  stock  of  any 
other  railroad  company,  or  by  the  purchase 
of  its  stock  or  bonds,  or  by  guaranteeing  its 
bonds,  or  otherwise,  aid  such  oonipany  in  the 
oonstcuction  of  its  railroad  within  or  with- 
out this  state;  and  any  company  owning  or 
operating  a  railroad  within  this  state  may 
extend  the  same  into  any  other  state  or  ter- 
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ritory,  and  may  build,  buy,  lease,  or  may 
consolidate  with  any  railroad  or  railroads  in 
such  other  state  or  territory,  or  with  any 
other  railroad  in  this  state,  and  may  operate 
the  same,  and  may  own  such  real  estate  and 
other  property  in  such  other  state  or  terri- 
tory as  may  be  necessary  or  convenient  in  the 
op^ation  of  such  road;  or  any  railroad  com- 
pany ma^  sell  or  lease  the  whole  or  any  part 
of  its  railroad  or  branches  within  this  state, 
constructed  or  to  be  constructed,  together  with 
all  property  and  rights,  privileges,  and  fran- 
chises pertaining  Uiereto,  to  any  railroad 
company  organized  or  existing  pursuant  to 
the  laws  of  the  United  States,  or  of  this 
state,  or  of  any  other  state  or  territory  of 
the  United  States;  or  any  railroad  company 
incorporated  or  existing  under  the  laws  of 
the  United  States,  or  of  any  state  or  terri- 
tory of  the  United  States,  may  extend,  con- 
struct, maintain,  and  operate  its  railroad,  or 
any  portion  or  branch  thereof,  into  and 
through  this  state,  and  may  build  branches 
from  any  point,  or  such  extension  to  any 
place  or  places  within  this  state;  and  the 
railroad  company  of  any  other  state  or  ter- 
ritory of  the  United  States  which  shall  so 
purchase  or  lease  a  railroad,  or  any  part 
thereof  in  this  state,  or  shall  extend  or  con- 
stinict  its  road  or  any  portion  or  branch 
thereof  in  this  state,  shall  possess  and  may 
exercise  and  enjoy,  as  to  the  control,  man- 
agement, and  operation  of  the  said  road,  and 
as  to  the  location,  construction,  and  opera- 
tion of  any  extension  or  branch  thereof,  all 
the  rights,  powers,  privileges,  and  franchises 
possessed  by  railroad  corporations  organized 
under  the  laws  of  this  state,  including  the 
exercise  of  the  power  of  eminent  domain. 
Such  purchase,  sale,  consolidation  with,  or 
lease  may  be  made,  or  such  aid  furnished  up- 
on such  terms  or  conditions  as  ma/  be 
agreed  upon  by  the  directors  or  trustees  of 
the  respective  ctmipanies ;  but  the  same  shall 
be  approved  or  ratified  by  persons  holding  or 
representing  a  majority  m  amount  of  the 
capital  stodc  of  each  of  such  companies,  re- 
spectively, at  any  annual  stockholders'  meet- 
ing or  at  a  special  meeting  of  the  stockhold- 
ers called  for  that  purpose,  or  by  approval  in 
writing  of  a  majority  in  interest  of  the  stock- 
holders of  each  company  respectively:  pro- 
vided, that  nothing  in  the  foregoing  provisions 
shall  be  held  or  construed  as  curtailing  the 
right  of  this  state,  or  the  counties  through 
which  any  such  road  or  roads  may  be  located, 
to  levy  and  collect  taxes  upon  the  same  and 
upon  the  rolling  stock  thereof,  in  conformity 
with  the  provisions  of  the  laws  of  this  state 
upon  that  subject;  and  all  roads  or  branches 
thereof  in  this  state,  so  consolidated  with, 
purchased  or  leased,  or  aided  or  extended 
into  the  state,  shall  be  subject  to  taxation 
and  to  regulation  and  control  by  the  laws  of 
this  state,  in  all  respects  the  same  as  if  con- 
structed by  corporations  organized  under  the 
laws  of  this  state;  and  any  corporation  of 
another  state  or  territory,  or  of  the  United 
States,  being  the  purchaser  or  lessee  of  a  rail- 
road within  this  state,  or  extending  its  rail- 
road or  any  portion  thereof  into  or  through 
this  state,  shall  establish  and  maintain,  an 
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office  or  offices  in  this  state  at  some  point  or 
points  cm  its  line  at  which  legal  process  and 
notice  may  be  served,  as  upon  railroad  corpo- 
rations of  this  state:     provided  further,  that 
before   any  railroad   corporation   organized 
under  the  laws  of  any  other  state  or  territory 
or  of  the  United  States  a^all  be  permitted  to 
avail  itself  of  the  benefits  of  this  act,  such 
corporation  shall  file  with  the  secretary  of 
state  a  true  copy  of  its  charter  or  articles  of 
incorporation."    Civ.  Code,  §  923.  There  are 
manifest  and  nimierous  irreconcilable  incon- 
sistencies between  this  last  section  quoted 
and  §§  911  and  912.  Although  all  three  stat- 
utes refer  to  the  general  subject  of  consoli- 
dation, purchasing,  and  leasing  of  railroads 
by  other  railroad  corporations,  the  method  of 
procedure  to  effect  a  consolidation  is  differ- 
ent, and  restrictions  expressly  included  with- 
in the  provisions  of  f  §  911  and  912,  not  nec- 
essary to  be  here  set  forth  in  detail,  are 
not  found  in  §    923.     But,    as    more  con- 
spicuous  than   other   differences,   it   is   no- 
ticeable that  in  9  923  the  right  to  consolidate, 
lease,  or  buy  is  granted  without  regard  to 
whetlier  or  not  l£e  railroads  owned  by  the 
contracting  parties  are  parallel  or  compet- 
ing, or  continuous  or  connected.    The  later 
statute  was  a  radical  departure  from  a  pro* 
▼ious  legislative  policy.    It  may  be  this  de- 
parture arose  by  reason    of    considerations 
which  led  the  legislature  to  believe  that  prin- 
ciples of  public  policy  do  not  invalidate  rea-i 
sonable  traffic  arrangements  between  lines  of 
railway  whereby   one   railroad   corporation 
may  lease  for  a  reasonable  period  of  time 
an  independeirtly    incorporated    sAiort   line^ 
wMch  ia  a  spur  or  feeder  of  still  another  and 
more  important  line;  and  that  on  this  ac- 
count they  were  led  to  authorize  in  express 
terms    such    agreements,   even    though    the 
leased  line  is  a  link  which  by  its  connections 
becomes  a  competing  line.    They  had  a  right, 
subject  to  the  limitations  of  the  Constitu- 
tion, to  adopt  a  policy  less  restricted  than 
that  which  had  been  recommended  by  the 
Code  commissioners,  or  esrtablished  by  their 
own  action  just  previously  taken;  and  it  Is 
not  for  the  court  to  determine  the  wisdom 
of  a  policy  underlying  laws  which  have  rC' 
Biilted  from  ehanged  opinions  of  the  lawmak- 
ing body.    It  is  far  more  likely,  however, 
that  the  peculiar  condition  presented  really 
arose  by  the  difference  of  views  between  the 
Code  commissioners  who  reported  the  Civil 
Code  in  1892    and   the   several  legislatures 
which  met  after  the  report  of  that  commis- 
sion, and  before  the  adoption  of  the  Codes 
as  reported.     It  appears  ih^t  §§  555  and  55G 
of  the  Civil  Code,  as  reported  by  the  Code 
oommisfiion,  were  adopted  February  19,  1895, 
when  the  Civil  Code  was  adopted,  as  9§  911 
and  912  of  that  Code.    The  legislature,  for 
convenience  sake,  passed  the  whole  Code  sub- 
stantially as  reported,  and  then  proceeded 
to  amend    or  revise    the    Code    as  passed. 
But  between  the  time  of  the  report  of  the 
Code  commission  and  the  adoption  of  the 
Codes,   the   legislative   session   of  1893  oc- 
curred, and  it  was  then  that  §  923  was  en- 
acted.   Thereafter  came  tlie  session  of  1895, ' 
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whereat  a  preserving  act  (Pol.  Code,  9 
6180)  was  passed  after  the  adoption  of  the 
Codes.  This  preserving  act  specially  con- 
tinued in  force  9  923.  Applying  now  the 
rules  of  construction  laid  down  in  the  caie 
of  State,  Aachen  d  M.  F.  Ins,  Co.,  v.  RotuAtt, 
17  Mont.  41;  Steele  v.  Qilpatrick,  18  Mont. 
453;  Proctor  v.  Cascade  County,  20  Mont. 
315, —  it  is  our  opinion  that  the  intent  of 
the  legislature  was  to  cover  the  whole  sub- 
ject of  delegating  the  power  to  railroad  cor- 
porations to  consolidate,  lease,  and  pur- 
chase by  §  923,  and  in  this  respect  to  revise 
and  repeal  the  provisions  of  99  911  and  912. 
So  far,  therefore,  as  the  power  is  involved, 
§  923  displaced  and  repealed  all  former  laws 
upon  V^at  subject.  Whether  a  certain  man- 
ner of  procedure  laid  down  in  9  911  is  yet 
in  force,  we  need  not  here  inquire. 

Proceeding,  then,  the  case  comes  to  this: 
If  the  law  (9  923)  is  not  in  conflict  with  the 
constitutional  section  quoted,  the  Butte, 
Anaconda,  &  Pacific  Company  can  lease  the 
Montana  Bailway  line  irrespective  of  all 
questions  of  competition  or  parallelism.  We 
now  speak  of  leasing  only  because  the  power 
to  consolidate,  although  expressly  given  by 
9  923,  obviously  can  only  be  exercised  in  a 
constirtutional  manner;  that  is,  by  railroad 
corporations  not  owning  or  having  under 
their  control  parallel  or  competing  lines. 
The  language  of  the  Constitution  in  respect 
to  consolidation  is  too  plain  to  require  any 
argument  on  that  point.  No  one  could  se- 
riously contend  that^  if  the  railroad  corpo- 
rations, parties  to  the  lease  in  question,  are 
parallel  or  competing,  they  can  consolidate 
into  one  resultant  oorporation,  directly  oi 
indirectly.  Section  923  is  to  be  read  as 
merely  authorizing  the  amalgamation  or  con* 
solidation  of  railroads  not  forbidden  to  amal- 
gamate or  consolidate  by  the  Constitution. 
Cooley,  Const.  Lim.  218.  The  correctness  or 
applicability  of  these  rules  of  construction  is 
not  seriously  controverted,  we  take  it,  by  the 
attorney  general.  There  is,  therefore,  au- 
thority in  the  railroad  corporations  con- 
cerned in  this  suit,  to  make  the  contract  of 
lease  under  9  923,  unless  such  authority  is 
denied  under  the  Constitution,  for  the  rea- 
son that  the  lines  involved  are  parallel  or 
competing  lines,  and  that  the  lease  between 
them  is  a  consolidation  of  one  with  the 
other. 

We  now  directly  meet  the  recurrent  ques- 
tions :  Are  the  roads  of  the  Butte,  Anacon- 
da, &  Pacific  and  the  Montana  Railway  Com- 
panies parallel  or  competing  lines,  and,  if 
they  are,  may  they  contract  by  lease?  The 
true  rule  is  that  whether  two  railroads  are 
parallel  or  competing  is  a  question  of  fact,— 
of  physical  fact.  Actual  mathematical  par- 
allelism is  easily  demonstrable  by  engineers' 
maps  of  surveys  and  calculations.  Exact 
pao-allelism,  however,  is  not  what  is  included 
in  the  meaning  of  the  words  of  the  Consti- 
tution forbidding  consolidation  of  parallel 
railroads.  A  reasonable  construction  muse 
obtain.  In  a  mountainous  country  it  is  well- 
nigh  impossible  to  conceive  of  two  railroads 
running  any  distance   precisely  equidistant 
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ftt  all  points.    We  ehould  say  that  by  paral- 
lel railroads  are  meant  railroads'  running  in 
one  general  direction,  traversing  the  same 
section  of  country,  iind  running  within  a 
few  miles  of  one  another  throughout  their 
respective  routes.    They  may  or  may  not  be 
competing.    That   depends  upon   their  ter- 
mini, and  their  commands  of  traffic.  Louis-, 
ville  d  N.  R,  Co.  v.  Kentucky,  161  U.  S.  677, 
40  L.  ed.  849.    Independently  of  the.  Mon- 
tana Union  Railroad,  the  Montana  Railway 
canmot  be  said  to  be  a  parallel  line  to  the 
Butte,  An€u:onda,  A  Pacific  between  Butte 
and  Anaconda.    One   of   the   principal  ter- 
minal points  of  the  Montana  Railway  line 
is  Stuart,  on  the  line  of  the  Montana  Union, 
while  one  of  the  principal  terminal  'points 
of  the  Butte,  Anaconda,  &  Pacific  is  butte. 
Anaconda  is  the   other   principal  terminal 
point  of  each.    From  Stuart  to  Anaconda, 
though, — a  distance   of   about    12  miles, — 
there  is  a  substantial  parallelism  in  Ishelr 
routes.    Still,  we  think  it  doubtful  whether 
the  Montana  Railway  is  a  parallel  line  of  the 
Butte,  Anaconda,  &  Pacific  in  a  sense  that 
would  prevent  its  union  with  the  Butte,  Ana- 
conda, A  Pacific,  if  such  consolidation  or 
union  were  attempted  under  the  law.    But, 
passing  that  question  without  decision  of 
it,  are  they  competing   lines    of    railway! 
Here  again,  if  we  take  the  separate  corpora- 
tion, the  Montana  Railway  Company,  and 
its  railroad  line  as  an  independent  one,  and 
examine  the  maps  and  consider  the  section 
through  which  the  roads  run,  we  find  there 
oould  be  no  substantial  competition  with  the 
Butte,  Anaconda,  &  Pacific,  for  the  reason 
'that  the  traffic  between  Stuart  and  Anaconda 
on  the  Montana  Railway,  and  t^at  point  on 
the  Butte,  Anaconda,  i  Pacific  nearest  to 
Stuart  and  between  such  point  and  Anacon- 
da, and   between    intermediate    points  and 
Anaconda,  is  entirely  insignificant,  as  there 
are  no  towns  or  freight  stations  to  furnish 
business  sufficient  to  make  such  competition 
along  the  lines  of  the  two  roads  between 
such    points    and    the    city    of    Anaconda. 
Whether  lines  of  road  are  competitive  or  not 
depends  upon  the  business  of  the  companies, 
the  conduct  of  the  roads  by  their  authorities, 
their    channels    of    traffic,  and  generally — 
nearly  always — ^upon  whether  the  roads  ex- 
tend for  transportation  from  and  to  the  same 
points  along  their  routes.    Strictly  speaks 
ing,  the  line  of  road  of  the  Montana  Railway 
Company  c<Mi8ists  of  the   road — the  super- 
structure—over which  it  operates  its  trains 
in  the  exercise  of  its  franchise,  and  none 
other.     From  an  exact  standpoint  it  is  lim« 
ited  in  its  railroad  operation    to    the    few 
miles  of  rails  and  other  property  belonging 
to  its  own  corporation,  inasmuch  as  it  nei- 
ther controls  nor  operates  other  roads  by 
lease,  ownership,  consolidation,  or  otherwise. 
Thus  literally  regarding  the  situation,  there 
could  be  no  competition  between  t^e  Mon-* 
tana  Railway  and  the  Butte,  Anaconda,  Jt 
Pacific  lines. 

But  a  majority  of  the  court  prefer  to 
adopt  what  we  think  to  be  a  more  practical 
way  of  looking  upon  this  branch  of  the  case, 
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and  to  consider  the  Constitution  as  compre- 
hending by  competing  lines  not  only  rail- 
roads whidi  run  between  the  same  two  prin- 
cipal points  on  their  own  lines,  but  those 
whidh,  having  one  common  terminus,  yet  are 
actually  connected  with  other  railroads,  and 
which,   by  arrangements   with   such   other 
railroads  oonceming  the  transportation  of 
freight  and  passengers,  are  so  related  to  one 
anotiier  in  fact  as  to  give  them  the  oppor- 
tunity by  geographical  situation  to  directly 
cut  rates  to  principal  or  terminal  points. 
East  Line  d  R.  River  R,  Co,  v.  State,  75 
Tex.  434.    To  apply  this  by  a  plain  illustra- 
tion:    A  merchant   in  Anaconda   buys  hl9 
goods  at  San  Francisco.    The  goods  are  de- 
livered in    transit    at    Butte.    From  that 
point  to  Anaconda  the  merchant  has  a  choice 
of  routes,  one  practically  as  direct  as  the 
other.    He  may  ship  over  the  Butte,  Ana- 
conda, &  Pacific  to  Anaconda,  or  over  the 
Montana  Union  to  Stuart,  and  thence  to 
Anaconda  via  i^e  Montana  Railway  route. 
They  are  equally  convenient,  and  in  a  situa- 
tion to  underbid  one  another  as  to  the  rates 
of  transportation.    Especially  is  this  so  in 
the  illustration    given,   for    the    Montana 
Union  and  the  Montana  Railway  Companies 
are  both  under  the  control  of  the  Northern 
Pacific,  so  that  the  traJQSc  arrangements  as 
well  as  other  conditiom  exist  whereby  the 
competition  can  be  vigorous  and  effective. 
Conditions   of   fact  made  apparent  by  the 
record  and  plats  before  us  have,  for  the  rea- 
sons given,  led  a  majority  of  the  court  to 
conclude  that  by  its  alliance  with  the  North- 
em  Pacific,  and  its  geographical  situation, 
the  Montana  Railway  line  is  a  competing 
line  with  the  Butte,  Anaconda,  &,  Pacific  be- 
tween Butte  and  Anacondiu    Reverting  to 
the  Constitution,  we  find    no    prohibition 
against   a   railroad   corporation  leasing  its 
stock,  property,  or   franchise  to   any  other 
railroad  corporation,  or   having   under    its 
control  a  parallel  or  competing  line,  unless 
a  leasing  is  a  consolidation,  or  unless  there 
are  other  parts  of  S  6  of  article  15  which 
should   be    construed    as    prohibiting   such 
contracts    of    lease.    Many    Constitutions, 
in  their  provisions    to    guard    against  all 
possible  contingencies  whereby  competition 
between  railroads  may  be  interfered  with, 
do  prohibit  leasing  or  purchasing,  as  well 
as  consolidation ;  (rthers,  in  terms  much  like 
ours,  only  prohibit  consolidation.    As  bear- 
ing upon  the  evident  policies  of  several  cer- 
tain states  at  the  dates  of  their  adoption  of 
their  respective  Constitutions,  provisions  oi 
organic  laws  as  they  stood  in  1894  upon  this 
subject  may  be   grouped   as   follows:     The 
following  states  provide  that  no  railroad  cor* 
poration,  or  the  lessees,  purchasers,  or  man- 
agers of  any  railroad  corporation,  shall  con* 
solidate  the  stock,  property,  or  franchises  of 
such  corporation  with,  or  lease  or  purchase 
the  works  or  franchises  of,  or  control,  any 
other  railroad  corporation  owning  or  having 
under  its  control  a  parallel  or  competing  line: 
Arkansas,  Const.  1874,  art.  17,  S  4;   Ken* 
tucky,  Const.  9  201;  Missouri,  Const.  1875, 
art.  12,  §  17;  Pennsylvania,  Const,  art.  17» 
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i  4;  Texas,  Const,  art.  10,  i  5.  The  follow- 
ing states  substantiallj  provide  only  that 
no  railroad  corporation,  or  the  lessees  or 
managers  thereof,  shall  cooeolldate  its  stock, 
property,  or  franchisee  with  any  other  rail- 
road corporation  owning,  or  having  under 
its  control,  a  parallel  or  competing  line: 
Colorado,  Con»t.  1876,  art.  15,  §  5;  Illinois, 
Const.  1870,  art.  11,  9  11;  Michigan,  Const. 
1850,  art.  19a,  9  2;  Nebraska,  Const.  1875, 
art.  11,  9  3;  Washington,  Con^  1889,  art. 
12,  9  16.  The  Constitutions  of  North  Dako- 
ta (Const.  1^89,  art.  7,  |  141)  and  of  South 
Dakota  (Const  1889,  art.  17,  9  14)  prohibit 
in  identical  language  the  consolidation  of  the 
stock,  property,  or  franchises  of  railroads 
owning  parallel  or  oompeting  lines,  but  es- 
pecially provide  that  "any  attempt  to  evade 
the  provisions  of  this  section  [pertaining  to 
ccnsolidation]'  by  any  railroad  corporation 
by  lease  or  otherwise,  shall  work  a  forfeiture 
of  its  charter."  There  we  have,  in  effect,  a 
provision  against  leasing  for  a  long  time,  if 
not  altogether.  In  West  Virginia,  by  §  11  of 
article  11  of  the  Constitution  of  1872,  con- 
solidation or  obtaining  the  possession  of  par- 
allel or  competing  lines  by  lease  or  other  con- 
tract is  jprohibitod  without  the  permission 
of  the  legislature.  The  statutes  (C)ode  1887, 
p.  521,  9  53)  give  these  rights,  and  provide 
the  manner  of  their  exercise.  In  Wyoming 
(Const.  1889,  art.  10,  §  8)  there  is  simply  a 
general  prohibition  against  consolidation  or 
combination  of  corporations  of  any  kind  to 

J  prevent  competition.  No  special  clause  is 
ound  as  applicable  to  railroads  or  any  oth- 
er class  of  corporations.  In  Georgia  the 
Constitution  (art.  4,  §  2,  tf  4)  dmies  to  the 
legislature  the  power  to  authorize  any  cor- 
poration to  make  any  contract  with  another 
corporation  "which  may  have  the  effect  or 
be  intended  to  have  the  effect  to  defeat  or 
lessen  competition  in  tiieir  respective  busi- 
nesses or  to  encourage  monopoly."  In  Utah 
(Const  1895,  art  12,  §  13)  consolidation  is 
prohibited  with  anv  other  railroad  "owning 
a  competing  Una"  This  utter«tnce  is  the 
very  latest  constitutional  provision,  and  is 
noteworthy  as  not  prohibiting  leasing  or 
purchasing,  or  even  consolidation,  of  one  road 
with  another  which  has  under  its  control  a 
competing  line  or  a  parallel  line. 

Comparison  between  these  various  consti- 
tutional limitations  shows  that  no  one  is  pre- 
cisely like  the  prohibition  of  the  Montana 
Ccfnstitution.  Similarity  exists  in  bul  one 
principal  respect  Almost  every  Constitu- 
tion imposes  various  limitations  upon  tiie 
power  ot  consolidation,  and  so  general  is  an- 
ta^nism  to  the  consolidation  of  competing 
railroads  that,  where  the  Constitutions  are 
silent,  statutory  enactments  frequently  pre- 
vail b^  which  the  principle  is  affirmatively 
established  that  there  shall  be  no  consolida- 
tion of  competing  railroads.  Minnesota, 
Gen.  Stat  1894,  §  2716;  Arizona,  Rev.  Stat 
I  318;  New  Hampshire,  Gen.  Laws,  p.  377,  9 
11;  New  York,  Laws  1869,  chap.  917,  9  9; 
North  Carolina,  Battle's  Revisal,  p.  751,  9 
65;  Wisconsin,  Rev.  Stat  9  1833.  In  Flori- 
da (Rev,  Stat  1892,  9  2248) ,  parallel  or  com- 
peting roads  may  not  consolidate  except  by 
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consent  of  the  railroad  commission.  Other 
states,  by  withholding  the  power  to  consoli- 
date, prohibit  the  exercise  of  it  Conform- 
ing to  this  general  policy,  Montana  has  bv 
no  uncertain  language  aligned  herself  with 
her  older  sister  states,  where  experience  has 
demonstrated  that  the  merger  <rf  two  compet- 
ing railroads  into  one  is  apt  to  result  in  sti- 
fling free  competition,  and  hence  is  disadvan- 
tageous to  the  well-being  of  the  state.  Suffi- 
cient demonstration  of  this  proposition  con- 
sists in  the  statement  that  great  accumula- 
tions of  property  in  the  hands  of  any  corpo- 
rate power,  likely  to  hold  on  to  such  accum- 
ulations, are  dangerous  to  public  welfare. 
The  life  of  an  individual  is  too  limited  to  ren- 
der such  dangers  very  great  where  tremen- 
dous wealth  is  in  his  hands,  but  a  corpora- 
tion seldom  feels  that  the  bounds  of  human 
life,  or  even  of  its  own  chartered  existence, 
should  too  closely  circumscribe  its  actions* 
Restraints  by  limitations  upon  and  within 
their  grants  of  powers  are  necessary,  lest 
they  may  become  much  too  strong  for  socie- 
ty. If,  for  instance,  consolidation  were  al- 
lowed with  no  bounds  of  restraint,  a  rail- 
read's  possessions  might  become  a  colossal 
enterprise  owning  all  means  of  transporta- 
tion within  a  state.  Without  rivalry  of 
railroads,  monopolies  mi^ht  grow,  up,  and, 
to  bring  the  dangers  of  destroying  competi- 
tion bSore  us,  that  remarkable  progress 
which  this  young  state  has  made  in  its 
healthy  development  could  be  stayed  by  the 
consolidation  or  amcdgamation  of  railroad 
corporations  owning  competing  lines.  The 
maxim,  "Competition  is  the  life  of  trade," 
forms  the  base  of  the  constitutional  prohibi- 
tion against  consolidation  of  rival  railroads, 
and  whatever  consolidation  does  include 
within  its  meaning  is  absolutely  illegal  and 
void.  What  is  a  consolidation  of  one  rail- 
road corporation  with  another  T  1  Rorer, 
Railroads,  p.  588,  thus  defines  it:  ''The  con- 
solidation of  two  or  more  railroad  oorpora^ 
tions  is  the  permanent  union  of  their  inter- 
ests, management,  and  control,  either  in  the 
formation  of  a  new  company  out  of  the  con- 
solidated ones,  or  else  by  a  consolidated  man- 
agement of  the  old  ones  unitedly,  whilst  their 
distinct  corporate  entities  still  remain.  It 
can  only  be  brought  about  by  authority  of 
law.  A  mere  co-operating  temporarily  in 
the  running  of  lines  and  transacting  the 
business  of  two  or  more  roads  does  not 
amount  to  a  consolidation  thereof."  The 
supreme  court  of  Alabama,  in  Meyer  v.  John- 
8ton,  64  Ala.  60S,  said:  ''When  the  rights, 
franchisee,  and  effects  of  two  or  more  corpo- 
rations are,  by  legal  authority  and  agree- 
ment of  the  parties,  combined  and  united  in- 
to one  whole,  and  committed  to  a  single  cor- 
poration, the  stockholders  of  which  are  com- 
posed of  those  (so  far  as  they  choose  to  be- 
come such)  of  the  companies  thus  agreeing, 
this  is,  in  law,  and  according  to  common  un- 
derstanding, a  consolidation  of  such  cotnpa- 
nies,  whether  such  single  corporation,  called 
the  consolidated  company,  be  a  new  one  then 
created,  or  one  of  the  original  companies 
continuing  in  existence  with  only  larger 
rights,    capacities,    and  property.     Accept* 
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an<x  of  this  as  correct  makes  it  easy  to  un- 
derstand that  authority  given  to  consolidate 
'to  such  extent,  and  on  such  terms,  as  the 
parties  may  agree  upon'  confers  the  power  to 
constitute  one  of  the  original  companies  the 
consolidated  company."  From  the  Alabama 
court*s  opinion,  Reese  on  Ultra  Vires  (§  142) 
has  deduced  his  text,  from  which  we  quote: 
"The  'consolidation'  of  a  corporation  has 
been  deilned  to  be  'a  surrender  of  the  old 
charters  by  the  companies,  the  acceptance 
thereof  by  the  legislature,  and  the  formation 
of  a  new  corporation  out  of  such  portions  of 
the  old  as  enter  into  the  new/  The  more 
modern  understanding  of  a  consolidation, 
however,  might  be  better  stated  by  saying 
that  when  the  rights,  franchises,  and  effecU 
of  two  or  more  corporations  are  by  legal  au- 
thority and  agreement  of  the  parties  com- 
bined and  united  into  one  whole,  and  com- 
mitted to  a  single  corporation,  the  stockhold- 
ers of  which  are  composed  of  those  of  the 
companies  thus  agreeing,  this  is  in  law  a 
consolidation,  whether  the  consolidated  com- 
pany be  a  new  one  then  created,  or  one  of  the 
original  companies  continuing  in  existence 
with  only  larger  rights,  capacity,  and  prop- 
erty. 'Amalgamation'  has  been  declared  to 
be  when  the  existing  companies  agree  to 
abandon  their  respective  articles  of  associa- 
tion and  regulation,  and  to  register  them- 
selves under  new  articles  as  one  body.  This 
would  be  a  new  company,  formed  by  the  co- 
alition or  amalgamation  of  the  companies 
previously  existing.  The  expression  *amal- 
gamation,'  however,  is  of  English  origin,  has 
never  appealed  to  the  judicial  sense  of  this 
country,  and  is  seldom  used  to  designate  the 
union  ot  two  or  more  corporations ;  the  word 
'consolidation'  being  the  term  in  common 
use."  In  Mackintosh  v.  Flint  d  P.  M.  B.  Co. 
34  Fed.  Rep.  582,  the  court,  recognizing  a 
difference  between  a  purchase  and  a  consoli- 
dation, observed:  "Under  the  general  rail- 
road law,  .  •  •  companies  are  allowed  to 
consolidate  .  .  .  when  they  form  con- 
tinuous or  connecting  lines.  This  contem- 
plates the  formation  of  a  new  corporation; 
and  requires  the  consent  of  the  majority  of 
the  stockholders  in  each  company.  This 
statute,  however,  does  not  cover  this  case. 
This  is  not  to  be  a  ooneolidation,  but  a  pur- 
chase of  the  latter  company's  stock,  property, 
and  franchises,  ,and  to  use  the  same  as  part 
and  parcel  of  the  purchasing  company,  and 
then  to  bring  the  acquisition  within  the  ope- 
ration of  its  own  charter.  The  consolidation 
statute  does  not  authorize  one  company  thus 
to  acquire  and  absorb  another.'  2  Elliott  on 
Railroads,  §  336.  says:  "Ordinarily,  the  ef- 
fect of  a  consolidation  is  to  dissolve  the  old 
companies  and  form  a  new  one;  but  this  re- 
sult does  not  always  follow,  for  it  depends 
largely  upon  the  terms  of  the  consolidation, 
and  the  legislative  intent  as  manifested  in 
the  statute  under  which  the  consolidation 
tak^  place;  and  the  constituent  companies 
usually  have  at  lea^t  a  qualified  existence  for 
the  purpose  of  winding  up  their  affairs  and 
preserving  the  rights  of  their  creditors.  The 
term  'consolidation'  is  an  elastic  one,  and 
may  include  a  union  of  two  or  more  corpora- 
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tions  into  a  new  one  with  a  different  name, 
with  or  without  extinguishing  the  constitu- 
ent corporations,  or  the  merger  of  two  or 
more  corporations  into  another  existing  cor- 
poration under  the  name  of  the  latter.  There 
IS,  as  we  have  already  said,  a  distinction  be- 
tween these  modes  of  consolidation.  In  the 
latter  case,  if  the  merger  is  complete,  it  is 
evident  that  the  one  corporation  is  extin- 
guished unless  kept  alive  for  certain  purpos- 
es, while  it  is  equally  clear  that  the  other,  in 
which  it  is  merged,  is  not  dissolved.  In 
other  words,  the  legislative  intention  in  such 
a  case  would  seem  to  be  to  unite^the  two  com- 
panies under  the  old  chai-ter  of  one  of  them, 
while  statutes  authorizing  the  consolidation 
of  two  or  more  corporations  in  the  ordinary 
way  are  generally  construed  as  auUiorizing 
the  formation  of  a  new  and  distinct  corpora- 
tion, thus  extinguishing  all  the  constituent 
companies  unless  a  c(mirary  intention  is 
manifest"  Further  citations  from  the 
great  number  of  cases  that  we  have  studied 
would  be  superfluous,  for  they  are  practical- 
ly uniform  in  defining  a  consolidation  of  cor- 
porations to  be  a  merger,  a  union,  or  amalga/-' 
mation,  by  which  the  stock  of  the  two  corpo- 
rations is  made  one,  by  which  their  property 
and  franchises  are  combined  into  one,  by 
which  their  powers  become  the  powers  of  one, 
by  which  their  names  are  merged  into  one, 
and  by  which  the  identity  of  two  practically, 
if  not  actually,  runs  into  one. 

Section  911  of  the  Civil  Code  of  Montana 
is  not  merely  a  l^islative  declaration  of  the 
maimer  of  consolidation,  but  serves  as  a 
definition  as  well.  It  specially  provides  how 
two  railroad  corporations  may  become  one 
by  any  name  adopted,  how  their  shares  may 
be  retired  or  exchanged  for  the  capital  stock 
of  the  resultant  corporation,  how  the  cor- 
poration fonned  by  the  consolidation  shall 
succeed  to  the  rights,  powers,  privileges, 
franchises,  immunities,  and  property  pos- 
sessed by  the  corporations  so  consolidated, 
etc.  Ordinarily  no  idea  of  a  lease  would  ever 
enter  into  any  explanation  of  what  consti- 
tuted a  consolidation,  unless  such  contract  of 
lease  was  for  so  long  a  period  of  time,  or  by 
its  terms  was  such  as  to  make  it  a  practical 
merger  of  one  corporation  into  another. 
Lease  does  not  imply  consolidation,  nor  con- 
solidation lease.  The  power  to  consolidate, 
as  has  been  seen,  is  a  power  to  make  two  cor- 
porations one;  the  power  to  lease  carries 
with^t  no  power  to  pass  anything  except  the 
right  to  use  the  property  leased.  In  the 
lease  under  consideration  there  is  no  mer- 
ger of  ownership,  no  communion  of  interest, 
no  distribution  of  receipts  based  upoo  a  con- 
tingent measure  of  profits,  no  common  own- 
ership of  shares  of  stock,  no  joint  manage- 
ment, and  no  yielding  up  of  an  independent 
corporate  existence  by  the  lessor  to  the  les- 
see. As  was  said  in  State  v.  Vanderbilt,  37 
Ohio  St,  590:  "Power  to  lease  does  not  im- 
ply the  power  to  consolidate,  nor  power  to 
consolidate  the  power  to  lease.  Thev  are 
distinct  and  independent  powers.  Noth- 
ing passes  under  the  lease  except  the 
right  to  the  use.  The  lessor  retains 
its  existence,  and  its  right  to  coaisolidata 
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with  oonn^cting  lines.  There  can  be  no 
ccnsolidation  except  as  to  connecting 
lines.  These  connecting  lines  belong  to  the 
lessor  companies^  but  these  have  not  entered 
into  the  consolidation.  In  Mills  v.  Central 
R.  Co,  41  N.  J.  Eq.  1,  a  question  arose  in-i 
volving  the  power  to  lease  under  a  power  to 
consolidate.  Ohancellor  Runyon,  for  the 
court,  expressly  held  that  power  to  consoli- 
date did  not  involve  authority  to  lease,  and 
did  not  enlarge  an  authority  to  convey  lands, 
etc.,  conferr^  by  a  charter  to  a  railroad 
company.  The  reasoning  of  that  case  was 
that  a  power  to  consolidate  is  to  take  in  a 
partner,  or  to  go  in  as  a  partner,  while 
power  to  lease  is  power  to  dispose  of  the 
whole  concern  to  a  s-tranger.  "In  a  con- 
solidation," says  the  court,  '*the  stockholders 
of  the  respective  companies  still  retain,  to 
a  certain  extent^  control  of  their  corporate 
property,  but  by  a  lease  the  stockholders  of 
the  leasing  company  part  with  the  control 
of  their  corporate  property,  and  hand  It 
over  to  the  others,  and  abandon  their  enter- 
prise." We  cannot  approve  altogether  of 
the  reasoning  of  the  ohancellor,  except  as  it 
was  applicable  to  the  facts  of  that  case, 
which  involved  a  railroad  lease  of  999  year?. 
We  are  of  the  opinion  that  a  lease,  fair  in 
its  terms,  for  ten  years,  in  no  manner  in- 
volves an  abandonment  of  a  railroad  enter- 
prise, or  is  in  fact  more  than  a  temporary 
parting  with  the  control  of  the  lessors'  cor- 
porate property.  Reservations  in  this  lease 
of  the  Montana  Railway  Company  to  the 
Butte,  Anaconda,  &  Pacific  give  the  lessor 
corporation  right  to  repossess  itself  of  its 
property,  and  to  oust  the  lessee,  and  termi- 
nate the  lease,  in  the  event  of  certain  viola- 
tions of  the  covenants  of  the  contract. 
There  is  nothing  contained  in  its  provisions 
from  which  an  abandonment  can  be  in- 
ferred. The  case  cited  is  none  the  less  a 
strong  support  of  the  view  that  the  prohibi- 
tion against  a  power  to  consolidate  does  not 
include  a  prohibition  of  a  power  to  lease 
when  the  1-^islature  has  clearly  authorized 
such  latter  power;  for,  if  a  lease  of  999 
years  is  not  a  ooneolidation,  a  fortiori  a 
lease  of  ten  years  is  not. 

Distinction  has  also  been  made  between 
union  and  consolidation  and  purchasing  by 
one  railroad  corporation  of  another's  prop- 
erty and  franchises.  By  the  railroad  law 
of  New  Jersey  power  was  given  to  railroad 
companies  to  lease  their  roads  to  any  other 
corporation,  or  to  unite  and  consolidate. 
But  the  court  held,  in  Elkina  v.  Camden  <£• 
A,  R,  Co.  36  N.  J.  Eq.  5,  that  there  could  be 
no  purchase  of  a  rival  railroad  under  a 
power  of  consolidation,  as  the  powers  given 
did  not  authori2se  it.  In  Oere  v.  New  York 
C.  d  H,  R,  R.  Co.  19  Abb.  N.  C.  193,  we  have 
an  adjudication  of  this  important  question 
directly  in  point.  The  case  is  of  high  au- 
thority because  of  the  list  of  eminent  counsel 
who  presented  it  to  the  court.  Gere  and 
others  brought  an  action  on  their  own  behalf 
and  in  behalf  of  all  other  stockholders  of  tne 
New  York  Central  &  Hudson  River  Railroad 
Company  against  that  corporation  and  the 
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New  York,  West  Shore,  &  Buffalo  Railroad 
Company  and  certain  firms  to  restrain  the 
consummation  of  a  lease  between  the  railroad 
companies.  The  West  Shore  &  Buffalo  Com- 
pany was  a  competing  road  in  all  respects 
for  its  entire  length.  It  attempted  to  lease 
its  road,  property,  and  franchises  to  the  New 
York  Central  Company  for  the  term  of  475 
years.  The  rental  consideration  was  a  guar- 
anty ol  payment  of  the  principal  and  in-* 
terest  of  certain  bonds  of  the  West  Shore 
road.  The  statute  of  New  York  authorized 
any  railroad  corporation  to  contract  with 
any  other  railroad  corporation  for  the  use 
of  their  respective  roads,  and  thereafter  gave 
the  use  of  the  leased  railroad  in  such  manner 
as  might  be  prescribed  is  the  contract.  The 
statute  then  contained  these  words:  "But 
nothing  in  this  act  contained  shall  authorize 
the  road  of  any  railroad  corporation  to  be 
used  by  any  other  railroad  corporation  in  a 
manner  inconsistent  with  the  provisions  of 
the  charter  of  the  corporation  whose  rail- 
road is  to  be  used  under  such  contract."  By 
Laws  1869,  chap.  917,  §  9,  railroad  corpora- 
tions were  also  authorized  to  consolidate 
and  merge  their  capital  stock,  franchises, 
and  property  with  tiie  capital  stock,  fran- 
chises, and  property  of  any  other  railroad, 
etc.;  and  it  was  further  provided  that  "no 
companies  or  corporations  of  this  state  whose 
railroads  run  on  parellel  or  oompeting  lines 
shall  be  authorized  by  this  act  to  merge  or 
consolidate."  The  court,  through  Kennedy, 
J.,  first  disposed  of  the  question  of  power  tx> 
lease  by  holding  that  it  existed  under  the 
statutes  referred  to^  and  then  discussed  the 
prohibitory  section  above  quoted  in  the  fol- 
lowing language:  "The  leasing  of  one  rail-* 
road  by  another,  whether  for  a  longer  or 
shorter  period,  is  not  a  merger  or  consolida- 
tion. The  term  'lease'  imj^ies  the  continued 
existence  of  the  corporation,  the  lessor,  with 
all  its  powers  and  functions,-  and  all  the 
rights  incident  to  its  creation;  and  it  would 
be  a  gross  misapplication  of  terms  to  hold 
that  a  leasing  or  contract  for  use  by  one  rail- 
road to  another  is  a  merger  or  consolidation 
of  the  two  roads.  I  am  therefore  forced  to 
the  position  that  it — ^the  West  Shore  road 
— has  the  authority  to  execute  the  lease,  and 
the  New  York  Central  has  the  power  and 
right  to  receive  the  same,  and  to  pay  rental 
for  the  use  thereof ;  and  because  said  roads 
are  competing  roads,  there  being  no  statu- 
tory inhibition  upon  that  ground,  it  is  not 
a  reason  why  a  lease  may  not  be  executed 
by  the  one  and  accepted  by  the  other.  Upon 
the  assumption  that  the  l^islature  has  au- 
thorized a  lease  between  two  roads  situated 
as  these  two  roads  are,  the  question  of  pub- 
lic policy  does  not  enter  into  a  consideration 
of  the  questions  involved  here.  If  the  power 
has  been  granted  by  the  legislature,  al- 
though it  may  be  deemed  unwise,  and  in  this 
instance  dangerous  in  its  execution,  the  rem- 
edy will  be  found  in  another  department  of 
the  government,  and  is  not  lodged  in  the 
judiciary,  beveral  statutes  recognize  the 
right,  power,  and  authority  of  the  lessee  of 
a  railroad  to  receive  by  transfer  from  the 
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lessor  or  other  or  others  owning  the  same 
the  capital  stock  in  the  leased  road.  Laws 
1855,  chap.  302;  Laws  1867,  chap.  254; 
Laws  1883,  chap.  383."  Thompson  on  Cor- 
porations (vol.  5,  9  5891)  approves  6f  the 
doctrine  of  Gere  v.  New  York  0.  d  H,  B, 
R,  Co,  19  Abb.  X.  C.  193,  and  says  that  '<a 
statute  prohibiting  railroad  corporations 
'whose  roads  run  on  parallel  or  competing 
lines'  from  merging  or  consolidating  does  not 
prohibit  one  such  corporation  from  leasing 
its  road  to  another." 

As  against  the  right  to  contract  by  lease, 
the  learned  attorney  general  relies  upon  the 
case  of  Btate^  Leeae,  v.  Atohiaon  d  N.  B.  Co, 
24  Neb.  143.  There  the  question  arose  of 
tbe  power  of  two  lines  of  railway  to  con- 
solidate, when,  after  they  were  consolidated, 
they  would  form  a  continuous  line  without 
break  of  gauge  or  interruption.  It  was  held 
that  the  Atchison  &  Nebraska  Railway,  ex- 
tending from  Atchison,  Kansas,  to  Lincoln, 
Nebraska,  and  leased  to  the  Burlington  & 
Missouri  River  Railroad,  did  not  form  a  con- 
tinuous line  with  the  Burlington  &  Mis- 
souri, and  that  the  oase  was  not  within  the 
provision  of  the  statute  authorizing  the  mak- 
ing of  a  lease  where  the  roads  of  the  lessee 
and  lessor  will  form  a  continuous  line,  and 
that  the  lease  was,  therefore,  unauthorized. 
After  deciding  this  question,  the  court, 
through  Maxwell,  Ch.  J.,  proceeded  obiter 
to  fortify  its  decision  upon  the  further 
ground  that  the  lease  was,  in  eflfeet^  prohib- 
ited by  the  constitutional  provision  against 
consolidating  railroad  corporations  owning 
parallel  or  competing  lines.  "The  word 
Vx>nBolidate,' "  scud  the  chief  justice,  ''is  here 
used  in  the  sense  of  'join'  or  'unite.'  The  con- 
stitutional convention  aimed  at  practical  re- 
sults. .  .  .  The  law  canaaot  be  evaded, 
therefore,  by  eubstituting  a  lease  for  a  deed 
of  conveyance."  The  court  regarded  the 
lease  in  that  'case  as  within  the  inhibition 
of  the  Constitution.  The  decision  of  the  Ne- 
braska case  was  based,  however,  upon  a  con^ 
struction  placed  upon  an  attempt  by  one  rail* 
road  to  lease  another  competing  road  for  a 
period  of  999  years,  and  what  we  have  said 
heretofore  in  relation  to  the  proper  limita- 
tions to  be  put  upon  the  language  of  Chan- 
cellor Runyon  in  the  New  Jersey  case  is  ap- 
{>licable  to  the.  Nebraska  decision  also.  A 
ease  for  999  years  may  be  properly  regarded 
as  a  joinder  or  consolidation  of  two  compet- 
ing railroads;  it  may  be  such  a  lease  practi- 
cally  involves  the  consolidation  and  control 
of  parallel  or  competing  roads,  and  neces- 
sarily, in  effect,  operates  as  a  surrender  of 
corporate  franchises  by  the  lessor  corpora- 
tion. This  point  was  emphasized  in  the 
opinion.  But  conceding,  for  the  sake  of  ar- 
gument, that  the  Nebraska  decision  is  di- 
rectly in  point,  its  force  and  effect  are  very 
much  weakened  by  the  subsequent  decision 
by  the  same  court  in  the  same  case,  reported 
in  State,  Atty.  Qen.,  v.  Atchison  d  2f,  B,  Co. 
38  Neb.  437.  After  the  first  decision,  in 
1888,  by  Chief  Justice  Maxwell,  and  after  it 
.  had  been  held  that  the  lease  of  respondent 
to  the  Burlington  &  Missouri  River  Rail- 
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road  Company  should  be  declared  void,  upon 
a  demurrer,  respondent  answered  and  neg- 
atived all  the  allegations  of  infringement  of 
the  provisions  of  the  statutes  and  Consti- 
tution of  the  state  of  Nebraska.  The  referee 
afterwards  decided  that  the  roads  were  not 
competing  roads  within  the  meaning  of  the 
Constitution,  and  that,  therefore,  the  lease 
was  valid.  The  court  sustained  the  lease  by 
a  brief  opinion.  Chief  Justice  Maxwell,  who 
had  written  the  opinion  of  the  court  at  the 
former  hearing,  dissented,  principally  upon 
tne  ground  that  the  roads  were  competing 
roads,  and  that  the  lease  was  a  violation  of 
the  constitutional  provision.  His  construc- 
tion of  the  majority  opinion  is  that  it  con- 
tains an  admission  that  the  defendant  is  a 
competing  line  at  the  most  important  point 
on  the  roads,  and  upon  this  admission  he 
says  there  is  no  power  to  declare  such  con- 
solidation not  prohibited  by  the  Constitu* 
tion.  The  case  stands,  therefore,  as  practi- 
cally overruled  by  this  later  decision,  for 
there  is  no  escaping  the  conclusion  made 
plain  by  Judge  Maxwell  that  the  court  has 
receded  from  its  former  doctrine. 

PearaaU  v.  Great  Northern  B.  Co,  161  U. 
S.  646,  40  L.  ed.  838,  also  cited  by  the  at- 
torney general,  involved  a  proposed  arrange- 
ment between  the  Great  Northern  and  North- 
em  Pacific  Railway  corporations,  by  which 
there  was  to  be  an  organization  of  a  new 
corporation,  which  Should  issue  its  bonds, 
payment  of  which  was  to  be  guaranteed  by 
the  Great  Northern,  part  of  the  capital 
stock  to  be  transferred  to  ttke  shareholders 
of  the  Great  Northern;  and  a  traffic  contract 
,was  to  be  entered  into  hj  which  the  common 
earnings  were  to  be  divided,  and  traffic  was 
to  be  exchanged.  The  statutes  of  Minne- 
sota forbid  railroad  corporations  to  consoli- 
date with,  lease,  or  purchase,  or  in  any  way 
to  become  owner  of  or  control,  any  other 
railroad  corporation,  or  any  stock,  fran- 
chises, rights,  or  property  thereof,  whi<^ 
owns  or  contit>ls  a  parallel  or  competing  line. 
The  case  was  decided  upon  the  theory  that 
the  arrangement  was  a  consolidation  of  two 
competing  corporations.  The  agreement  be- 
tween them  was  regarded  as  nothing  less 
than  a  purchase  of  a  controlling  interest^ 
and  as  practically  contemplating  the  abso- 
lute control  of  the  Northern  .Pacific  by  the 
reorffamzed  corporation.  The  "ultimate 
amalgamation"  seemed  apparent  to  the  court, 
and  the  statute  was  held  applicable  to  pre- 
vent such  an  amalgamation.  The  decision 
affirms  our  views  upon  the  question  of  con- 
solidation, but,  considering  the  statute  of 
^linnesota,  it  has  little  or  no  bearing  upon 
the  questions  involved  in  this  case. 

We  are  not  unmindful  of  the  spirit  which 
pervades  the  more  modem  C<mst]tutions 
against  arrangements  between  competing 
lines  of  railroad  which  may  result  in  mo- 
nopolies of  traffic,  and  we  are  not  disposed  to 
yield  at  all  in  that  rigidity  of  interpretation 
which  we  believe  must  be  placed  upon  the 
prohibition  of  the  Constitution  against  con- 
solidation of  such  roads.  On  the  other  hand, 
there  are  oertain  fundamental  principles  of 
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ooiHFtructioii  by  which  eonxts  must  be  guid- 
ed in  correctly  asoertaiiUiig  the  isiteot  of  a 
written  Oonstitution.  Judges  are  not  at  lib- 
erty to  dedare  an  act  ol  the  legislature  Toid 
because,  *'in  their  opinion^  it  is  exposed  to  a 
^irit  supposed  to  pervade  the  Constitution, 
but  not  expressed  in  wiords."  Cooley,  Conet. 
Iiim.  p.  204.  The  framere  of  the  Conatitu- 
tion  are  presumed  to  have  employed  lan- 
guage witii  sufficient  precision  to  convey  the 
intent  of  the  instrument  framed.  And  when 
they  (mly  prohibited  coneoHdatioa  of  com- 
peting rulway  lines,  we  understand  the  word 
to  have  been  used  in  its  natural  senae^  and 
that  the  Constitufdon  intended  what  it  says ; 
that  i8«  forbids  vdiat  it  has  forbidden.  Nor 
does  an  app«krent  impolicy  of  a  statute  au- 
thoriise  a  court  to  declaim  it  void.  "When 
the  fundamental  law  has  not  limited,  either 
in  terms  or  by  necessary  implication,  the 
general  powers  conferred  upon  the  legislia- 
ture,  we  caimot  declare  the  limitation  under 
the  notion  of  having  discovered  something 
in  the  spirit  of  the  Constitution  upon  a  sub- 
ject which  is  not  even  mentioned  in  the  in- 
strument.'' People,  Smith,  v.  Fieher,  24 
Wend.  215.  There  is  a  conclusive  presump- 
tion, when  a  9tate  law  is  attacked  upon  the 
ground  that  it  is  void,  that  it  is  valid  unless 
the  Conetittttion  of  the  state  prohibits  it 
Before  it  can  be  set  aside  aa  invalid,  we  must 
find  that  "limitations  have  been  imposed  up- 
on the  complete  power  which  the  legislative 
department  of  the  state  has  vested  in  its  cre- 
ation." Cooley,  Const.  Lim.  p.  206.  It  is 
therefore  upon  these  principles  that  we  have 
patiently  and  deliberately  considered  this 
case.  What  exigencies  may  have  arisen 
which  deterred  the  framers  of  the  Constitu- 
tion from  prohibiting  reasonable  leases  by 
one  railroad  of  another,  even  though  they  be 
of  competing  lines,  it  is  not  for  us  to  say. 
In  Montana,  as  in  many  other  states,  the 
question  of  authority  for  leasing  railroads 
has  been  left  to  the  legislature,  which  has 
in  turn  exercised  its  power.  The  courts 
cannot  determine  a  policy  imless  it  is  fairly 
to  be  inferred  from  the  language  used.  It 
may  have  been  the  belief  that  excessive  re- 
strictions, such  as  the  denial  altogether  of 
the  power  to  lease,  were  unwise,  and  likely 
to  result  in  greater  harm  than  good;  or  it 
may  have  b^  the  security  felt  by  knowl- 
edge of  the  fact  that  by  9  5  of  the  same  arti- 
cle of  the  Constitution,  which  prohibited 
consolidation,  all  railroads  are  deemed  sub- 
ject to  legislative  control,  and  subject  to  the 
power  of  the  legislature  to  regulate  and  con- 
trol by  law  the  rates  of  transportation  of 
paeeengers  and  freight  by  such  companies  as 
common  carriers  from  one- point  to  another 
in  the  staAe.  Safety  against  extortion  is  al- 
ways guaranteed  by  this  eectron;  and  if  the 
two  corporations,  parties  to  this  contract  of 
lease  under  ooosideration,  ehould  attempt  to 
charge  excessive  rates,  the  power  is  in  the 
l^sTature  to  protect  the  people.  In  the  par- 
ticular lease  before  us,  provision  is  made  by 
oovenant  against  increaeed  rates.  In  oonelu- 
eion,  it  is  our  unanimous  and  mature  judg- 
ment that,  while  the  constitutional  section 
quoted    abeolutely  prohibits    consolidation, 
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whether  it  be  direct  or  indirect,  ttill  the  dif- 
ference between  a  lease  and  a  consolidation  is 
too  plain  to  allow  any  interpretation  being 
put  upon  the  constitutional  section  auoted, 
wherwy  the  power  to  lease  ia  denied  oy  the 
prohibition  against  consolidation. 

It  le  unnecessary  to  dwell  upon  the  latter 
clause  of  fi  6  of  article  15  of  the  Constitu- 
tion, heretofore  quoted,  by  which  one  rail- 
road shall  not  unite  its  business,  etc.,  with 
the  business  of  another  railroad,  as  we  are 
all  of  the  opinion  thai  it  cannot  be  applied  at 
all  to  the  oaee  before  us,  but  pertains  to  dif- 
ferent conditions. 

The  petitum  U  denied. 

Tmmhmrtonf  Ch.  J.,  and  Fiffott*  J.,  con- 
cur. 


MEECHANTS*     NATIONAL     BANK      of 

Great  Falls 

V, 

GREAT    FALLS    OPERA    HOUSE    COM- 
PANY et  al, 
and 
F.  P.  ATKINSON,  Appt., 
and 
Charles  M.  WEBSTER  et  al,  Bespta. 


( Mont.. 


) 


1.  Tlie  remedr  provided  hr  f  1242, 
Code  of  Civil  Proeed«re,  to  enable  a 
surety  who  has  satisfied  the  claim  to  secure 
contribution  from  his  cosurety  Is  cumulative 
merely,  and  does  not  preclude  a  resort  to  the 
courts  to  enforce  the  right  in  any  recognised 
mode. 

2.  A  avretT  ^vko  kas  paid  a  Judarment 
AflTtttnat  klmaolf  and  his  cosureties  on  ac- 
count of  the  principal's  debt  may  take  an  as- 
signment of  It  to  himself  as  a  basis  for  en- 
forcing contribution  from  his  cosureties. 

8.  Tike  aatis faction  of  a  ludarment  for 
a  prindpara  debt  which  a  surety  has  paid 
and  had  assigned  to  himself  to  enable  him 
to  enforce  contribution  fiom  a  cosurety,  for 
LAe  purpose  of  facilitating  his  dealings  In  real 
estate  upon  which  the  judgment  was  ap- 
parently a  Hen,  will  not  Inure  to  the  benefit 
of  the  nonpaylng  surety,  or  absolve  him  from 
liability  to  eontrlbnte. 

4.  In  a  proceeding  bT  n  snretr  ^rbo 
baa  paid  a  Ind^ment  for  the  principal's 
debt  and  taken  an  assignment  thereof  to  him- 
self to  enforce  contribution  from  a  cosurety, 
he  may  testify  that  a  satisfaction  of  the 
Judgment  which  he  had  subsequently  effected 
was  not  Intended  to  inure  to  the  benefit  of 
the  cosurety. 

(June  6,  1899.) 

APPEAL  by  defendant  Atkinson  from  an 
order  of  the  District  Court  for  Cascade 
County  directing  the  issuance  of  an  execu- 
tion upon  a  judgment  in  favor  of  plaintiff 
against  defendant  Atkinson  upon  motion  of 
defendants  Webster  et  oZ.,  who  had  paid  the 
judgment  as  sureties.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

Note. — On  the  question  of  the  right  of  a 
surety  to  enforce  a  Judgment  which  he  had  paid, 
see  note  to  Frank  t.  Fray  lor  (Ind.)  16  L.  B.  A. 
115. 
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Messrs.  Olaybers,  Oorbett,  A  Onnn, 
W.  O.  Downins,    and    W.  M.  Oockrilly 

for  appellant: 

The  court  erred  in  granting  tlie  motion  for 
the  r.eason  that  no  notice  of  payment  and 
claim  for  contribution  was  filed  as  provided 
for  by  §  1242  of  the  Code  of  Civil  Procedure 
of  Montana. 

By  the  statute  a  summary  metihod  is  pre- 
sented for  securing  contribution  between 
judgment  debtors.  In  order  to  enable  a  per- 
son to  take  the  benefits  of  this  statute  it 
is  necessary  that  its  provisions  should  be 
strictly  observed. 

24  Am.  &  Eng.  Enc.  Law,  pp.  497,  498; 
Hansen  v.  Martin,  63  Cal.  282;  Davis  v. 
Heimhach,  76  Cal.  261;  Clark  v  Austin,  96 
Cal.  283. 

The  court  erred  in  striking  from  the  af- 
fidavit of  appellant  the  plea  of  the  statute 
of  limitations. 

Chiptnan  Y,  Morrill,  20  CaL  131;  Sher- 
wood V.  Dunbar,  6  Cal.  53;  Richter  v.  Hen- 
ningsan,  110  Cal.  630;  Scott  r.  Nichols,  27 
Miss.  94,  61  Am.  Dec.  603 ;  Oppman  v.  Stein- 
brenner,  17  Mont.  369;  1  Brandt,  Surety- 
ship &  Guaranty,  §  296';  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  340 ;  Wood,  Limitation  of  Ac- 
tions, 320;  Faires  v.  Cockerell,  88  Tex.  42S, 
28  L.  R.  A.  628;  Soribner  v.  Hickok,  4  Johns. 
Ch.  530;  Cuyler  v.  Ensworth,  6  Paige,  32. 

The  judgment  had  been  satisfied  of  record. 

Tliere  is  in  fact  nothing  to  which,  the 
surety  can  be  subrogated. 

Peebles  v.  Oay,  116  N.  C.  38. 

The  surety  must  seek  contribution  by  an 
independent  action. 

Davis  V.  Heimbach,  75  Cal.  261. 

Hespondents  have  been  reimbursed  for  the 
money  paid  by  them  in  satisfaction  of  tiie 
judgment. 

The  judgment  was  paid  out  of  the  pro- 
ceeds of  a  note  given  to  the  Northwestern 
National  Bank,  and  this  note  in  turn  was 
paid  out  of  the  proceeds  of  notes  executed 
by  the  Opera  House  Company  and  indorsed 
by  respondents  and  others. 

Where  there  are  two  or  more  indorsers 
on  a  promissory  note,  and  one  of  such  indors- 
ers, together  with  the  principal  or  maker, 
executes  a  new  note  which  is  taken  in  satis- 
faction of  the  old  note,  and  the  indorser  exe- 
cuting the  new  note  is  required  to  pay  the 
same,  he  cannot  enforce  contribution  from 
his  coindorser  on  the  original  note. 

Chapman  v.  Oarber,  46  Neb.  16;  Bell  v. 
Boyd,  76  Tex.  133. 

Where  a  surety  is  not  entitled  to  contribu- 
tion or  repayment,  he  cannot  claim  the  bene- 
fit of  the  doctrine  of  subrogation.  If  he  is 
entitled  to  the  benefit  of  contribution  or  re- 
payment, but  does  not  commence  proceedings 
to  enforce  such  right  within  the  time  limit- 
ed by  law,  he  cannot  have  the  benefit  of  the 
doctrine  of  subrogation. 

2  Brandt,  Suretyship  &  Guaranty,  8  307; 
Bank  of  Pennsylvania  v.  Potius,  10  Watts, 
148;  Johnston  v.  Belden,  49  Iowa,  301; 
Krcider  v.  Isenbice,  123  Ind.  10;  Junker  v. 
Rush,  136  111.  179,  11  L.  R.  A.  183;  Ritten- 
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house  V.  Levering,  6  Watts  &  S.  190;  Faires 
V.  Cockerell,  88  Tex.  428,  28  L.  R.  A. 
528. 

The  right  of  the  respondents  against  the 
appellant  Atkinson  is  not  based  upon  the- 
judgments,  but  upon  an  implied  contract 
created  by  law. 

Junker  v.  Rush,  136  111.  179,  11  L.  R.  A. 
183;  Harrah  v.  Jacobs,  76  Iowa,  72,  1  L.  R, 
A.  152;  Faires  v.  Cockerell,  88  Tex.  428,  28 
L.  R.  A.  528;  Frevert  v.  Henry,  14  Nev.  191; 
Thayer  v.  Daniels,  110  Mass.  346;  Camp  v. 
Bostwick,  20  Ohio  St.  337,  6  Am.  Rep.  669 ; 
Keller  v.  Rhoads,  39  Pa,  613,  80  Am.  Dec. 
539;  Wood,  Limitation  of  Actions,  fi  145; 
Chipman  v.  Morrill,  20  Cal.  131. 

The  legislature  having  provided  the  con- 
dition upon  which  the  judgment  may  be  kept 
alive  for  the  benefit  of  the  surety,  this  con- 
dition must  be  complied  with. 

Davis  V.  Heimbach,  76  Cal.  261 ;  Clark  r^ 
Austin,  96  Cal.  283. 

Mr,  I.  Parker  Veaxey,  for  respondents: 

The  full  payment  of  a  debt  by  one  of  sev- 
eral joint  debtors  may  inure  to  the  benefit  of 
all,  but  this  is  only  so  when  the  payment  is 
intended  so  to  operate. 

Brown  v.  White,  29  N.  J.  L.  614,  80  Am. 
Dee.  227. 

If  the  de)>t  be  kept  alive  at  the  time,  it 
cannot  be  satisfied  by  the  very  act  which 
keeps  it  alive.  To  construe  that  as  a  pay- 
ment which  is  meant  to  be  an  assignment  is 
a  contradiction  in  terms. 

Mclntyre  v.  Miller,  13  Mees,  &  W.  728; 
Coffee  V.  Tevis,  17  Cal.  246;  Scribner  v. 
Hickok,  4  Johns.  Oh.  632;  Wheeler's  Estate, 
1  Md.  Ch.  80. 

The  affixing  of  the  corporate  name  of  the 
Opera  House  Company  to  these  new  notes 
was  not  author  izeid,  and  was  therefore  void 
and  of  no  effect 

Helena  Nat,  Bank  v.  Rocky  Mountain 
Teleg.  Co.  20  Mont.  379;  Park  Hotel  Co.  v. 
Fourth  Nat,  Bank,  58  U.  S.  App.  674,  86  Fed. 
Rep.  742,  30  C.  C.  A.  409;  Hall  v.  Auburn 
Tump,  Co,  27  Cal.  256,  87  Am.  Dec.  75. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

This  is  an  appeal  from  an  order  made  and 
entered  in  the  district  court  of  the  eighth 
judicial  district  in  and  for  Cascade  county 
on  January  30,  1897,  directing  execution  to 
issue  in  favor  of  C.  M.  Webster,  H.  O.  Chow- 
en,  and  Ernest  Crutcher  against  their  co- 
defendant  and  cosurety,  F.  P.  Atkinson.  On 
December  22,  1892,  the  plaintiff  herein  re- 
covered judgment  against  the  Great  Falls 
Opera  House  Company,  a  corporation,  as 
principal,  and  C.  M.  Webster,  Charles  Weg- 
ner,  H.  O.  Chowen,  F.  P.  Atkinson,  Ira  My- 
ers, and  Ernest  Crutcher,  as  sureties,  for  the 
sum  of  $2,242.50,  with  interest  at  10  per 
cent  per  annum  from  the  date  thereof.  The 
motion  for  execution  herein  against  F.  P. 
Atkinson  was  made  upon  the  same^  day  as 
the  motion  made  in  the  case  of  Northwestern 
Nat.  Bank  v.  Oreat  Falls  Opera  House  Co, 
21  Mont.  — ,  57  Pac.  440.  It  was  heard  at 
the  same  time,  and  upon  substantially  the 


1899. 


Mbrchasts'  Nat.  Bank  y.  Great  Falls  Ofbra  Houbb  Ck). 


287 


same  proof.  The  right  to  contribution  from 
'Atkinson  in  this  case,  'however,  is  based  upon 
a  formal  assignment  of  the  judgment  by  the 
plaintiff  to  the  moving  defeiulante  after  pay- 
ment of  the  same  by  them.  This  payment  was 
made  on  December  23,  1892,  and  the  facts 
with  reference  to  it  are  set  forth  in  full  in 
the  opinion  in  Korthxrjesiem  Nat.  Bank  v. 
Great  Falls  Opera  House  Co.  20  Mont.  — , 
57  Pac.  440.  The  affidavit  of  the  movinff  de- 
fendants herein  differs  from  the  affidavit 
made  in  that  case  in  that  it  predicates  the 
claim  of  contribution  upon  the  aseignment 
of  the  judgment.  It  also  appears  from  the 
affidavit  that,  though  assigned  to  the  respon- 
dents, the  judgment  was  thereafter  formally 
satisfied  by  the  attorneys  for  plaintiff  at  the 
request  of  eome  one  of  the  respondents,  in 
order  that  it  might  not  appear  as  a  lien  upon 
the  real  estate  of  the  respondents  which  they 
'Were  selling  from  time  to  time.  This  formal 
satisfaction  is  alleged  to  have  been  made  for 
this  purpose  only.  The  defenses  alleged  in 
the  counter  affidavit  of  Atkinson  in  this  case 
are  the  same  as  in  the  former  case.  The  ac- 
tion of  the  court  upon  the  defense  based  upon 
the  alleged  contract  of  Atkinson  with  Web- 
ster, Chowen,  Crutcher,  and  Myers,  and  also 
upon  the  plea  of  the  statute  of  limitations, 
was  the  same.  The  contract  sought  to  be 
made  available  herein  is  the  same  as  the  one 
alleged  in  that  case,  Atkinson  claiming  that 
the  agreement  of  release  in  consideration  of 
the  loan  of  $3,200  by  the  Cascade  Bank  on 
February  14,  1893,  applied  to  both  judg- 
ments. After  the  proof  was  heard,  the  court 
below  ordered  execution  to  issue  against  At- 
kinson for  $448.50,  or  one  fifth  of  the  judg- 
ment, with  interest;  it  appearing  that  Ira 
Myers  had  contributed  his  srhare  of  the  judg- 
ment, and  that  Wegner  was  insolvent.  From 
this  order  Atkinson  appeals. 

Besides  the  assignments  of  error  made  in 
the  former  case,  which  were  therein  con- 
sidered and  disposed  of,  and  will  not  be  here 
again  examined,  the  appellant  asks  a  rever- 
sal on  two  grounds:  (1)  That  the  court 
erred  in  granting  the  motion  for  the  reason 
that  no  notice  of  payment  and  claim  of  con- 
tribution was  filed  as  provided  by  §  1242, 
Code  of  Civil  Procedure;  and  (2)  that  the 
court  erred  in  granting  the  motion  for  the 
reason  that  the  judgment  had  been  satisfied 
of  record. 

1.  The  contention  is  here  made  that  the 
respondents,  having  failed  to  give  the  notice 
required  in  order  to  avail  themselves  of  the 
provisions  of  §  1242,  cannot  have  the  relief 
sought  under  the  assigned  judgment;  and 
this  is  equivalent  to  saying  that,  because  the 
legislature  has  provided  a  sunmiary  mode  by 
which  a  surety  may  enforce  reimbursement 
or  contribution  under  the  judgment,  the  re- 
spondents may  not,  therefore,  resort  to  the 
remedy  invoked  here.  We  understand,  how- 
ever, that  the  remedy  provided  by  this  sec- 
tion is  cumiilative,  and  that  all  the  rights 
and  equities  existing  in  favor  of  the  sureties 
in  this  regard  will  be  enforced  by  the  courts 
in  proper  cases,  notwithstanding  the  ex- 
istence of  the  statute  providing  the  summary 
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mode.  The  surety  may  proceed  to  obtain  re- 
lief by  any  recognized  mode.  McDaniel  v. 
Lee,  37  Mo.  206;  Peters  v.  McWilliams,  30 
Ohio  St.  155;  QormarhAmerican  8av.  Bank 
V.  Fritz,  68  Wis.  390.  In  the  case  of  Peters 
V.  McWillianis,  36  Ohio  St.  155,  in  comment- 
ing upon  a  similar  statute,  the  court  says': 
'*The  effect  of  this  statute  upon  the  case  at 
bar  is  to  give  the  plaintiff,  who  had  an  exist- 
ing demand  on  defendant,  a  cumulative  rem- 
edy." It  clearly  appears  in  this  case  that 
the  respondents  at  the  time  of  payment  took 
an  assignment  of  the  judgment,  intending 
to  keep  it  alive  in  order  to  enforce  contribu- 
tion from  their  cosureties.  The  question 
presented  by  this  contention  therefore  is, 
May  a  surety  who  has  paid  a  judgment 
against  himself  and  his  cosureties  take  an 
assignment  of  it  to  himself,  and  avail  him- 
self of  it  to  enforce  contribution  from  his 
nonpaying  cosureties  ?  The  right  of  a  surety 
who  has  paid  the  judgment  against  himself 
and  his  principal  to  keep  it  alive  by  having 
an  assignment  made  to  a  stranger  for  his 
benefit  is  well  settled.  2  Freeman,  Judgm. ' 
§  470;  Black,  Judgm.  §  996.  He  may  also, 
as  against  his  principal,  be  subrogated  to  all 
the  rights  of  the  creditor  under  the  judgment, 
where  such  is  t^e  intention  at  the  time  pay- 
ment is  made.  Oernum-Amerioan  8av.  Bank 
V.  Fritz,  supra;  Eddy  v.  Traver,  6  Paige, 
521,  31  Am.  Dec.  261;  Goodyear  v.  Watson, 
14  Barb.  486;  Fleming  v.  Beaver,  2  Rawle, 
128,  19  Am.  Dec.  629;  2  Freeman,  Judgm. 
supra.  And  this  may  be  done  whether  an 
assignment  be  made  for  the  benefit  of 
the  surety  or  not.  Scrihner  v.  Hickok,  4 
Johns.  Ch.  530;  Fleming  v.  Beaver,  2 
Rawle,  128,  19  Am.  Dec.  629,  with  notes. 
The  court  w^ill,  in  such  case,  make  the  sub- 
stitution, and  grant  such  relief  as  may  be 
proper.  It  is  held,  also,  that  a  voluntary 
payment  of  the  judgment  by  one  of  several 
defendants  primarily  liable  thereunder  in- 
ures to  the  benefit  of  all,  and  extinguishes 
the  judgment.  2  Freeman,  Judgm.  §  472. 
"Whether  one  of  the  several  persons  against 
whom  a  joint  judgment  has  been  recovered 
may  pay  the  judgment,  and  still  keep  it  on 
foot  by  any  means  or  for  any  purpose,  is  a 
question  upon  which  the  authorities  are  very 
equally  divided."  Ibid.  It  is  held  in  New 
York  that  t^is  cannot  be  done.  Harheok  v. 
Vanderhilt,  20  N.  Y.  395;  Booth  v.  Farmers' 
d  M.  Nat.  Bank,  74  N.  Y.  228.  This  rule  is 
recognized  in  Massachusetts,  Vermont,  North 
Carolina,  Indiana,  and  Alabama.  Hammatt 
V.  Wyman,  9  Mass.  138;  Porter  v.  Gile,  44 
Vt.  520;  Sherwood  v.  Collier,  14  N.  C.  (3 
Dev.  L.)  380,  24  Am.  Dec.  264;  Presldr  v. 
Stallworth,  37  Ala.  402;  Klippel  v.  Shields, 
90  Ind.  81.  But  there  is  an  intimation  in 
these  cases  cited  from  New  York,  Indiana, 
and  North  Carolina  that  this  is  not  the  rule 
where  there  are  special  circumstances  in  the 
case,  and  the  judgment  be  assigned  for  the 
benefit  of  the  paying  defendant,  or  where  he 
occupies  the  position  of  a  surety,  and  not 
that  of  one  who  is  primarily  liable,  in 
Klippel  V.  Shields,  90  Ind.  81,  the  court  says: 
-'There  are  cases  where  a  different  rule  ap« 
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plies;  M  where  tlie  penon  who  pajB  the  debt 
occupies  the  position  of  a  surety>  or  some 
siiailadr  position.''  On  the  otiier  hand,  it  is 
held  by  eminent  authoritjr  that  a  surely  who 
pays  the  judgment  for  hu  principal  and  co- 
sureties may  not  only  keep  the  judgment 
alive  as  to  his  principal  to  enforce  reimburse* 
ment»  but  also  against  his  oosureties  for  the 
purposes  of  oontribution ;  and  this  may  be 
done  either  by  assignment  to  a  third  party 
for  the  benefit  of  uie  surety  paying,  or  by 
direct  assignment  to  the  surety  himmlf.  Oof- 
fee  y.  Tev%9,  17  Gal.  239;  Wheeler'a  Ettate, 
1  Md.  Ch.  80;  Btmon  v.  White,  29  K.  J.  L. 
fil4,  80  Am.  Dec.  226;  Bcribner  y.  Hiokok, 
4  Johns.  Ch.  530;  Lidderdale  y.  RohiuMW^  12 
Wheat  595,  6  L.  ed.  740;  1  Brandt,  Sur.  2d 
ed.  §  279.  The  ris-ht  to  subrogation  in  such 
cases  is  made  to  depend  upon  the  intention 
of  the  debtor  at  the  time  the  payment  is 
made.  In  Campbell  y.  Po^,  96  Mo.  468,  a 
judgment  had  been  rendered  against  seyeral 
joint  defendants,  including  the  city  of  St. 
Louis.  The  jud^ent  was  for  a  tort  Un- 
der a  clause  in  its  charter  the  city  of  St. 
Louis  was  only  secondarily  liable.  This 
judgment  was  assigned  by  the  plaintiff  to  a 
third  party,  to  be  Kept  aliye  for  the  benefit 
of  the  city,  which  paid  it  for  the  purpoee  of 
enforcing  contribution.  Th^  court  supports 
the  right  to  do  this,  and,  after  citing  with  ap« 
proval  the  doctrine  of  the  cases  supra,  says : 
"We  must  hold,  and  do  hold,  that  the  pay- 
ment made  by  Campbell  for  the  assignment 
of  the  judgment  was  not  intended  to  be  a 
satisfaction  of  the  jud^ent,  and  that  the 
assignment  thereof  to  him  was  made  for  the 
purpose  of  keeping  the  judgment  aliye,  «o 
that  it  might  be  enforced  against  the  code- 
fendants,  who,  under  the  judgment  an4 
charter  provision  above  quoted,  were  pri- 
marily liable  for  its  payment"  We  are  un- 
able to  draw  any  substantial  distinction  be- 
tween the  rights  of  a  surety  against  his  prin- 
cipal and  his  rights  as  against  his  cosurety. 
In  each  case  they  are  founded  upon  the  im- 
plied agreement,  growing  out  ef  the  relation 
the  parties  bear  to  each  other,  that  the  one 
will  refund  or  make  good  to  the  other  money 
paid  out  by  the  former  for  the  benefit  of  the 
latter.  If  the  assignment  can  be  made  to  a 
third  party,  and  he  can  proceed  as  the  agent 
of  the  paying  defendant  to  enforce  contribu- 
tion against  the  codefendants,  there  is  no 
sound  reason  why  the  same  thing  cannot  be 
done  by  an  assignment  directly  to  the  paying 
defendant  himself,  and  contribution  enforced 
in  his  name.  To  say  that  one  can  do  thxxnigh 
an  agent  what  he  cannot  do  himsdf  seems 
absurd.  In  the  case  of  Co/fee  y.  Tevia,  17 
Cal.  230,  the  court  brushes  aside  this  fiction, 
and  treats  the  judgmentassignedto  the  agent 
as  if  it  had  been  made  directly  to  the  pay- 
ing defendant  We  are  o<  the  opinion,  not 
oidy  that  the  assignment  may  be  made  for 
the  benefit  of  the  cosurety,  but  that  it  may 
be  made  directly  to  the  person  who  ie  to 
benefit  by  it,  9M.  that  he  may  enforce  it  in 
his  own  name.  This  conclusion  seems  to  be 
in  conformity  with  the  spirit  of  our  statute 
tiiat  the  real  party  in  interest  shall  prose- 
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cute  the  action  in  his  own  name.  Section  4, 
diy.  1,  Comp.  Stat  1887  (Code  Civ.  Pcoc 
1895,  f  570). 

2.  It  appears  from  the  record,  without  dis- 
pute, that  the  judgment  in  this  case  was 
fonnally  satisfied  by  an  entry  on  the  judg* 
ment  reoord  some  time  after  the  assignment 
was  made.  The  respondente  were  engaged 
in  dealing  in  real  estate,  and  this  saUsSie- 
tion  was  entered  in  order  that  the  lien  of  the 
jud^iment  might  not  appear  aa  a  cloud  upon 
their  title,  llie  judgment  standing  open  as 
to  them,  they  were  put  to  the  inconvenience 
of  securing  releases,  or  giving  bond  to  dear 
the  title.  Crutcher,  after  taking  advice, 
procured  the  satisfaction  to  be  entered  by 
counsel  for  the  bank.  It  was  intended  to 
have  it  entered  as  to  respondente  only.  At- 
kinson had  no  connection  with  the  matter, 
nor  did  he  pay  any  consideration  for  it  The 
oofotention  is  made  that  this  entry  of  satis- 
faction precludes  the  respondente  from  ob- 
taining any  relief.  This  contention  would  be 
well  founded  if  the  satisfaction  had  been  en- 
tered generally  by  plaintiff  before  the  assign- 
ment, or,  at  the  request  of  the  def endanto,  af- 
ter tjie  assignment,  for  the  purpose  of  dis- 
charging the  judgment  2  Freeman,  Judgtn. 
I  466.  But  Slum  was  not  the  case  here. 
The  judgment  was  aesigned  by  the  plaintiff 
to  the  respondente,  to  l^  kept  alive  by  them 
for  the  purpoee  of  enforcing  contribution,  and 
no  entry  of  satisfaction  thereof  would  inure 
to  the  benefit  of  the  nonpaying  surety  unless 
the  intention  was  thereby  to  discharge  him. 
It  was  the  intention  here  that  the  satisfac- 
tion of  the  judgment  should  be  effective  only 
as  to  the  respondente,  and  not  as  to  the 
other  defendants.  It  was  not  entered  in 
pursuance  of  any  a^eement  between  ap{>el- 
lant  and  respondents.  Therefore,  as  to  nim, 
the  judgment  remained  unsatisfied,  and,  if 
in  force  at  all  against  him,  it  was  in  force  for 
ail  purposes.  A  formal  satisfaction  of  a 
debt,  without  payment,  where  it  is  intended 
that  discharge  shall  take  effect  upon  such 
payment,  does  not  prevent  the  payee  from 
enforcing  the  collection  of  his  claim.  There 
is  no  reason  why  the  same  rule  should  not  ap- 
ply to  a  judgment  In  reaching  the  conclu- 
sions we  announce  in  this  case,  we  are  not 
unmindful  of  the  old  distinctions  between  ac- 
tions at  law  and  in 'equity.  Under  the  pro- 
visions of  our  statute  (Comp.  Stat  1887, 
div.  1,  8  1;  Code  Civ.  Proc.  1895,  {  460) 
these  distinctions  have  been  abolished,  and 
the  court,  having  jurisdiction  of  the  parties, 
can  accord  such  relief  as  the  facte  of  the  case 
may  justify.  Fauroi  v.  Gates,  86  Wis.  560. 
An  examination  of  the  authorities  cited  in 
the  former  part  of  this  opinion  will  show  that 
courte  of  equity  readily  granted  such,  relief 
as  is  sought  herein,  and  we  see  no  reason 
why  it  m>uld  be  denied  here,  and  the  re- 
spondente driven  to  a  separate  action. 

3.  A  further  aesignmeot  is  made  by  coun- 
sel for  appellant  in  their  argument,  though 
it  is  not  in  their  brief,  that  the  court  below 
erred  in  permitting  respondent  Crutdier  to 
stete  in  his  testimony  that  it  was  not  his  in- 
tention, at  the  time  he  procured  satisfaction 
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of  the  judgment  to  be  entered,  to  satisfy  it 
as  to  appellant.  This  evidence  was  clearly 
competent,  and  the  trial  court  committed  no 
error  in  admitting  it. 


Let  the  order  appealed  from  he  affirmed. 

Hunt,  J.,  concurs.     PiKott,  J.,  disquali- 
fied. 


TEXAS  SUPREME  COURT. 


B.  M.  HUTCHESON  et  al,  Plffa,  in  Err,, 

V, 

Robert  C.  STORRIE. 


( 


.Tex. 


) 


1.  A  ntatntc  antlioriBlnflr  anneiiainenia 
on  nbnttiuflT  property  for  tlie  cont  of 
a  public  Improvement,  In  a  sum  mate- 
rially exceeding  the  special  benefits  which 
that  property  derives  from  the  work,  is  In 
Tlolatlon  of  the  constitutional  provision 
against  ta1<lng  property  without  due  process 
of  law.  or  taking  It  for  public  use  without 
Just  compensation. 

a.  Am  abnttinar  property  oTi-ner  la  act 
estopped  to  deny  the  validity  of  an  assess- 
ment made  without  any  fair  opportunity  to 
such  owner  to  contest  Its  correctness. 

3.  Tbe  failure  of  an  abnttlner  oiprner 
to  appear  when  opportunity  was  afforded 
to  contest  an  assessment,  In  default  of  which 
the  statute  provides  that  he  be  estopped  from 
contesting  the  validity  of  the  assessment, 
d'jes  not  preclude  him  from  showing  that  the 
assessment  was  Invalid  because  the  statu- 
tory basis  on  which  It  was  made  was  uncon- 
stitutional. 

(Jane  10,  1809.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  of  Harris  County  in  favor 
of  plaintiff  in  an  action  brought  to  enforce  a 
sti  eet-paving  assessment.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Hntcheson,  Campbell,  A  My- 
•r,  for  plaintiffs  in  error: 

Tlie  making  of  an  improvement  on  a  street 
and  charging  the  entire  cost  of  the  work  done 
in  front  of  a  particular  lot,  block,  or  tract  of 
land  on  the  owner  and  the  land  itself  exclu- 
sively, and  without  any  sort  of  proportion  or 
apportionment  between  him  and  it  and  the 
public  or  adjacent  property  or  property  hold- 
ers on  the  same  street,  is  such  a  burden  im- 
posed on  land  and  citizen  as  cannot  be  done 
in  this  state,  because  of  the  provision  of  ar- 
ticle 3,  §  48,  of  the  Constitution. 

6  Am.  &  Eng.  Enc.  Law,  2d  ed.  021 ;  Oreen- 
cosile  Twp,  V.  Black,  5  Ind.  570;  Newell  v. 
People,  Phelps,  7  N.  Y.  0. 

In  the  construction  of  a  Constitution,  it  is 
to  be  presumed  that  the  language  in  which 
it  is  written  was  carefully  selected  and  made 
to  express  the  will  of  the  people,  and  that,  in 
adopting  it,  they  intended  to  give  effect  to 
every  one  of  its  provisions. 

Mellinger  v.  Houston,  68  Tex.  44 ;  Gulf,  C. 

Note. — On  the  question  of  the  constitutional- 
ity of  assessments  for  local  Improvements,  see 
also  Asberry  v.  Roanoke  (Va.)  42  L.  R.  A.  636, 
and  footnote  thereto. 
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d  8,  F.  B,  Co.  V.  Ramholt,  67  Tex.  657 ;  Gib- 
bons v.  Ogden,  9  Wheat.  188,  6  L.  ed.  08; 
Sturges  v.  Crovrtiinshield,  4  Wheat.  122,  4 
L.  ed.  620 ;  Denn  v.  Reid,  10  Pet.  524,  0  L. 
ed.  510;  Carroll  v.  State,  58  Ala.  306; 
Beardstotcn  v.  Virginia,  76  111.  34 ;  People  v. 
New  York  C,  R,  Co,  24  N.  Y.  487 ;  Smith  v. 
Thursby,  28  Md.  260;  Cooley,  Const.  Lim.  2d 
ed.  p.  55;  Story,  Const.  §  400. 

The  effect  of  the  proceeding  being  to 
charge  the  property  of  the  citizen  with  a 
burden  for  the  public  benefit,  the  require- 
ments of  the  law  as  to  the  exercise  of  the 
power  should  be  deemed  mandatory. 

Flewellin  v.  Proetzel,  80  Tex.  106;  Big- 
gins v.  Bordages,  88  Tex.  463;  Davidson  v. 
New  Orleans,  06  U.  S.  07,  24  L.  ed.  616;  Tay- 
lor V.  Boyd,  63  Tex.  540. 

The  principle  upon  which  this  character 
of  assessment  is  founded  is  that  of  special 
benefit  to  the  property  charged,  equaling  the 
amount  of  the  assessment.  If  there  be  no 
special  and  peculiar  benefit,  the  assessment 
i3  simply  an  arbitrary  exaction  which  can- 
not be  sustained. 

25  Am.  &  Eng.  Enc.  Law,  p.  407;  Cooley, 
Trvxn.  2d  ed.  pp.  601-663;  Dill.  Mun.  Corp,  3d 
ed.  §  761,  note;  Cooley,  Const.  Lim.  2a  ed. 
404;  2  Desty,  Taxn.  1236-1257;  Stuart  v. 
Palmer,  74  N.  Y.  180,  30  Am.  Rep.  280; 
Seely  v.  Pittaburgh,  82  Pa.  360,  22  Am.  Rep. 
760;  Keith  y.  Philadelphia,  126  Pa.  581; 
Presf on  v. /Jurfd,  84  Ky.  150;  Tide-Water  Co, 
V.  Coster,  18  N.  J.  Eq.  527,  00  Am.  Dec.  634 ; 
Ellison  V.  Lindford,  7  Utah,  166;  Howell  v. 
Tacoma,  3  Wash.  711;  People  v.  Daniels,  6 
Utah,  203,  6  L.  R.  A.  444;  Cleveland  v. 
Tripp,  13  R.  I.  61;  Oregon  d  C,  R,  Co.  v. 
Portland,  25  Or.  220,  22  L.  R.  A.  713;  Dyar 
V.  Farmington,  70  Me.  527 ;  Washington  Ave- 
nue, 60  Pa.  352,  8  Am.  Rep.  255;  Chamber- 
lain V.  Cleveland,  34  Ohio  St.  662. 

When  a  street  is  improved  the  entire  street 
is  a  taxing  district,  and  substantial  uniform- 
ity between  the  parties  in  that  district  in  the 
amount  and  extent  of  the  burden  imposed  on 
them  is  requisite  to  a  just  and  constitutional 
burden.  This  question  can  only  be  attained 
by  making  a  property  holder's  tax  such  a  pro- 
portion of  the  entire  tax  of  the  whole  street 
as  its  frontage  sustains  to  the  whole  street. 

Cooley,  Taxn.  1st  ed.  453,  2d  ed.  647; 
Cooley,  Const.  Lim.  6th  ed.  625;  25  Am.  & 
Eng.  Enc.  Law,  p.  525;  Lexington  v.  Mc- 
Quillan, 0  Dana,  613,  35  Am.  Dec.  150; 
Woodbridge  v.  Detroit,  8  Mich.  274 ;  Motz  v. 
Detroit,  18  Mich.  405;  St,  Louis,  McGrath, 
V.  Clemens,  40  Mo.  552;  Independence  v. 
Gates,  110  Mo.  374:  Municipality  No,  1  v. 
White,  0  La.  Ann.  447 ;  Diggins  v.  Brown,  76 
Cal.  322;  Parker  v.  Challiss,  0  Kan.  157; 
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Laicrence  y.  Killam,  11  Kan.  499;  Desty, 
Taxn.  S§  1238  et  aeq. 

The  difTerenco  in  price  between  the  amount 
thus  imposed  on  lots  renders  the  burden  un- 
equal and  the  assessment  void.  The  princi- 
ple de  minimia  lea  non  curat  does  not  apply 
in  tax  cases. 

Cooley,  Const.  Lim.  521 ;  Case  v.  Dean,  16 
Mich.  12;  Lufkin  y.  Oalveaton,  73  Tex.  343. 

The  assessment  imposed  upon  and  sought 
to  be  enforced  against  appellant  and  her 
property  has  not  been  imposed  by  "due  proc- 
ess of  law,"  and  is  in  yiolation  of  the  Con- 
stitution of  the  United  States  and  of  the 
state  of  Texas  in  that  respect. 

Rhine  y.  McKinney,  63  Tex.  361 ;  Paulsen 
Y.Portland,  149  U.  S.  38,  37  L.  ed.  640; 
Cooley,  Const.  Lim.  2d  ed.  353,  354,  last  ed. 
431,  432;  Stuart  y.  Palmer,  74  N.  Y.  184,  30 
Am.  Rep.  289;  Johnson  y.  UolUmd,  17  Tex. 
Ciy.  App.  210;  Davidson  y.  New  Orleans,  96 
U.  S.  97,  24  L.  ed.  616;  Hagar  y.  Reclamation 
Dist.  No,  lOS,  111  U.  S.  708,  28  L.  ed.  572. 

The  proceedings  in  this  case  were  wanting 
in  many  particulars  constituting  "due  proc- 
ess of  law"  admitting  that  the  charter  pre- 
scribed a  constitutional  method  in  that  re- 
gard. 

Red  y.  Augusta,  25  Ga.  386;  City  Charter, 
9  24,  p.  15;  People,  Locke,  y.  Rochester,  5 
Iians.  11;  State  y.  Jersey  City,  27  N.  J.  L. 
636. 

The  burdens  were  imposed  unequally  and 
much  more  oppressively  on  one  than  another 
of  the  persons  and  property  situated  on  the 
same  street  and  in  tiie'  same  district. 

Barhier  v.  Connolly,  113  U.  S.  31,  28  L. 
ed.  924;  BelVs  Oap  R,  Co,  y.  Pennsylvania, 
134  U.  S.  232,  33  L.  ed.  892;  Lovenherg  v. 
Galveston,  17  Tex.  Civ.  App.  162. 

Messrs.  Ewlng  A  Rins  ^or  defendant  in 
error. 

BroiRm,  J.,  delivered  the  opinion  of  the 
court: 

We  omit  many  of  the  facts  of  this  case 
which  are  immaterial  in  considering  the 
questions  presented  to  this  court.  The  fol- 
lowing are  the  material  facts:  Bettie  M. 
Hut<;heson,  wife  of  J.  C.  Hutcheson,  owned 
in  her  separate  right  a  blodc  of  land  con- 
taining about  twenty  acres,  fronting  647 
feet  on  the  north  side  of  Uie  Harn^burg 
road,  and  some  other  lots  upon  the  said  road, 
all  lying  within  the  limits  of  the  city  of 
Houston  between  the  International  &  Great 
Northern  Railroad  and  the  corporate  line  of 
the  city.  At  a  meeting  of  the  city  oouncil  of 
the  city  of  Houston,  held  on  August  13,  1894, 
the  council  adopted  a  resolution  declaring 
that  the  improvement  of  the  Harrisburg 
road  from  the  International  &  Great  North- 
ern Railroad  tracks  to  the  city  limits  was  a 
public  necessity.  The  resolution  stated  the 
different  kinds  of  material  of  which  the  im- 
provement might  be  made,  and  directed  that 
bids  for  the  work  be  solicited.  The  third 
section  of  the  resolution  is  in  the  following 
language:  "The  cost  of  constructing  said 
improvements,  except  as  to  street  intersec- 
tions, t<>gether  with  the  cost  of  collecting 
thereof,  shall,  m  provided  in  9  24  of  the  char- 
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ter  of  said  city,  be  wholly  defrayed  by  the 
owner  of  the  lot  or  lots,  block  or  blocks,  or 
traots  of  land  when  not  divided  into  lots  or 
blocks  abutting  on  said  poi-tion  of  said 
streets  or  avenues  to  be  so  improved,  and 
said  improvements  shall  be  paid  for  in  five 
equal  annual  instalments."  The  resolution 
was  published  as  required  by  the  provisions 
of  the  charter,  and  the  city  engineer  made 
specifications  for  the  work,  which  were  ap- 
proved by  the  city  council,  and,  after  due 
advertisement,  the  city  council  entered  into 
a  contract  with  R.  C.  Storrie  to  make  the 
improvement  ordered.  The  city  engineer,  in 
accordance  with  the  terms  of  the  charter 
made  and  filed  a  roll  of  ownership  upon 
which  the  property  of  Mrs.  Hutcheson  was 
placed,  and  the  cost  of  the  improvement,  ac- 
cording to  the  contract,  was  af^rtioned  to 
the  said  property  by  the  front  foot  thereof, 
as  required  by  the  charter  to  be  done.  The 
roll  of  ownership  thus  made  out  was  filed 
with  the  secretary  of  the  city,  who  gave  no- 
tice of  its  filing,  as  required  by  the  charter^ 
and,  there  being  no  objection  presented  on 
the  part  of  Mrs.  Hutcheson,  it  was  approved 
by  the  council,  and  improvement  certificates 
were  ordered  to  be  issued  to  R.  C.  Storrie  for 
the  cost  of  the  work,  when  approved  by  the 
board  of  public  works.  R.  C.  Storrie  did  the 
work  according  to  the  contract,  and  the  im- 
provement certificates  were  issued  and  de- 
livered to  him.  Mrs.  Hutcheson  having 
failed  to  pay  the  instalments,  this  suit  was 
filed  to  enforce  their  collection,  and  the  dis- 
trict court  entered  judgment  foreclosing  a 
lien  upon  the  property  for  the  amount  as- 
sessed, except  tne  correction  of  some  errors. 
Mrs.  Hutcheson's  property  was  situated  in  a 
part  of  the  city  of  Houston  where  there  were 
very  few  houses  of  any  kind,  and  most  of 
them  small  and  of  little  value.  Much  of  the 
property  in  that  vicinity  was  used  for  pas- 
turage, and  there  were  no  water  mains  or 
pipes,  electric  lights,  or  sewerage  in  that  por- 
tion of  the  city.  As  to  whether  the  value  of 
the  property  was  equal  to  the  amount  as- 
sessed upon  it  for  the  improvement,  the  tes- 
timony was  oonfiicting  and  the  issue  not  de- 
termini  by  the  court  of  civil  appeals.  Mrs. 
Hutcheson  offered  evidence  to  show  that 
there  were  no  special  benefits  derived  by  her 
property  from  the  improvements  made, 
which  was  excluded  by  the  court,  and  there 
was  no  evidence  that  such  benefits  did  exist. 
The  court  of  civil  appeals  affirmed  the  judg- 
ment of  the  district  court,  from  which  Mrs. 
Hutcheson  and  her  husband  have  sued  out 
this  writ  of  error. 

Plaintiffs  in  error  present  a  number  of  ob- 
jections to  the  judgment,  all  based  upon  the 
proposition  that  the  charter  of  the  city  of 
Houston,  in  so  far  as  it  authorizes  the  city 
council  to  improve  the  streets  at  the  cost  of 
abutting  property,  without  regard  to  special 
benefits  to  the  property,  is  violative  of  99 
17  and  19  of  article  1  of  the  Constitution  of 
this  state  which  read  as  follows : 

"Sec.  17.  No  person's  property  shall  be 
taken,  damaged,  or  destroyed  for  or  applied 
to  public  use  without  adequate  compensation 
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being  made,  unless  by  the  consen^t  of  such 
person.    .     .    ." 

"Sec.  19.  No  citizen  of  this  state  shall  be 
deprived  of  life,  liberty,  property,  privileges, 
or  immunities^  or  in  any  manner  disfran- 
chised, except  by  the  due  course  of  the  law 
of  the  land." 

Also  tliat  it  is  in  conflict  with  the  follow- 
ing provision  of  S  1  of  the  14th  Amendment 
to  the  OoiLstitution  of  the  United  States: 
"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws." 

The  court  of  civil  appeals  followed  strictly 
the  case  of  Adams  v.  Fisher,  75  Tex.  657,  in 
which  Judge  Stayton  said:  "The  charter  of 
the  city  of  Galveston  gives  to  its  council  the 
legislative  power  to  determine  whether  such 
an  improvement  will  be  for  the  public  inter- 
est, and  also  to  determine  whether  it  will 
be  of  such  benefit  to  property  fronting  on 
that  part  of  the  street  to  be  improved  as  will 
justify  the  imposition  of  a  part  of  the  cost 
of  the  improvement  on  the  owners  of  such 
property,  and  its  determinatibn  of  this  ques- 
tion must  be  deemed  conclusive,"  and,  in 
support  of  the  opinion.  Judge  Stayton  quot^ 
ed  from  Ludlow  y.  Cincinnati  Southern  R, 
Co.  78  Ky.  360,  as  follows:  "While  assess- 
ments of  this  character,  as  distinguished 
from  general  taxation,  rest  upon  the  basis 
of  benefits  or  presumable  benefits  to  the 
property  assessed,  it  is  not  essential  to  their 
validity  that  actual  enhancement  in  value  or 
other  benefit  to  the  owner  shall  be  shown. 
The  passage-  of  the  ordinance  by  the  city 
council,  ui^er  the  power  granted  in  the  char- 
ter, is  conclusive  of  the  propriety  of  the  im- 
provement and  of  the  question  of  benefit  to 
the  owners  of  abutting  property."  In  that 
opinion  tSiis  court  followed  the  great  weight 
of  authority  by  which  this  extraordinary 
power  has  been  sustained  with  remarkable 
unanimity.  But  in  the  case  of  'Norwood  v. 
Baker,  172  U.  S.  269,  43  L.  ed.  443,  recently 
decided  by  the  Supreme  Ckmrt  of  the  United 
States,  the  rule  announoed  in  Adame  v.  Fxsh- 
er  has  been  completely  overturned,  and  all 
precedents  establishing  it  have  been  set  aaida 
We  recognize  the  binding  force  of  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  upon  this  question,'  but  we  the  more 
readily  apply  it  because  we  indorse  it  as  a 
timely  and  just  announcement  of  the  super- 
iority of  a  constitutional  guaranty  over  a 
rule  of  law  established  by  the  courts.  We 
feel  some  satisfaction,  also,  in  the  fact  that 
the  Ck>nstitution  of  this  state  provides  with 
equal  fullness  for  the  protection  of  the  rights 
of  property  under  such  circumstances  as 
does  the  Constitution  of  the  United  States, 
and,  if  the  action  now  undergoing  investiga- 
tion is  violative  of  the  Constitution  of  the 
United  States,  it  is  more  palpably  a  viola- 
tion of  the  plainer  provisions  of  the  Consti- 
tution of  the  state  of  Texas. 

The  first  question  is,  What  scope  are  we  to 
give  to  the  case  of  Norwood  v.  Baker,  as  au- 
thority in  the  decision  of  this  case?     Coun- 
sel for  Storrie  have  presented  an  able  and  in- 
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genious  argument  in  which  they  endeavor  to 
limit  Norwood  v.  Baker  by  contrasting  it 
with  previous  decisions  of  the  same  court, 
and,  by  ascribing  to  the  former  decisions 
superiority,  they  seek  to  eliminate  from  the 
latter  case  every  point  which  contradicts  a 
former  decision.  It  is  claimed  that  because 
the  court  says  Norwood  v.  Baker  is  not  in 
conflict  with  the  former  decisions  that  court 
did  not  intend  to  decide  that  which  is  in  fact 
in  conflict.  The  more  reasonable  conclu- 
sion is  that  the  court  did  not  understand  the 
former  cases  to  embrace  the  grounds  upon 
which  the  later  case  rests.  The  case  mainly 
relied  upon  for  this  purpose  is  Parsons  v. 
District  of  Columbia,  170  U.  S.  45,  42  L.  ed. 
943,  in  which  the  assessment  was  made  by 
an  act  of  Congress,  while  in  the  case  of  Nor- 
wood V.  Bauer,  it  was  made  by  a  municipal 
corporation  under  an  act  of  the  legislature. 
In  the  former  case  the  court  distinguishes 
the  two  classes  in  the  following  language: 
"There  is  a  wide  difference  between  a  tax 
or  assessment  prescribed  by  a  legislative 
body  having  full  authority  over  the  sub* 
ject  and  one  imposed  by  .a  municipal  cor- 
poration acting  under  a  limited  and  delegat- 
ed authority.  And  the  difference  is  still 
wider  between  a  legislative  act  making  an 
assessment  and  the  action  of  mere  function- 
aries whose  authority  is  derived  from  mu- 
nicipal ordinances."  The  distinction  drawn 
may  not  be  sound,  but  the  statement  shows 
that  the  question  decided  in  Norwood  v.  Bak- 
er was  not  determined  in  the  case  relied  up- 
on. 

Norwood  V.  Baker  establishes  the  follow- 
ing propositions,  which  are  applicable  to  the 
case  at  bar : 

1.  The  legislature  of  a  state  cannot  au- 
thorize a  municipal  corporation  to  assess  up- 
on abutting  property  the  cost  of  a  public  im- 
provement in  a  sum  materially  exceeding 
the  special  benefits  which  that  property  may 
derive  from  the  work.  The  court  said:  "In 
our  judgment,  the  exaction  from  the  owner 
of  private  property  of  the  cost  of  a  public 
improvement  in  substantial  excess  of  the 
special  benefits  accruing  to  him  is,  to  the  ex- 
tent of  such  excess,  a  taking  under  the  guise 
of  taxation  of  private  property  for  public 
use  without  compensation."  It  has  been  uni- 
formly held  that  such  assessments  rest  upon 
the  ground  that  the  benefits  conferred  are 
equal  to  the  demands  made  upon  the  prop- 
erty; but  the  courts,  in  applying  the  law  to 
the  particular  cases,  have  heretofore  ignored 
the  principle  upon  which  the  authority  rests, 
and  have  held  that  the  exercise  of  the  power 
will  be  upheld,  although  the  facts  out  of 
which  it  arises  do  not  exist,  and  that  bene- 
fits will  be  presimied  to  equal  the  assessment. 

2.  The  legislature  of  a  state  cannot  confer 
upon  a  municipal  corporation  the  authority 
to  make  such  assessment  conclusive  upon  the 
owner  without  giving  an  opportunity  to 
contest  the  question  of  benefits.  Upon  that 
point  the  court  said:  "As  already  indicat- 
ed, the  principle  underlying  special  assess- 
ments to  meet  the  cost  of  public  improve- 
ments is  that  the  property  upon  which  they 
are    imposed   is   peculiarly  benefited,    and 
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therefore  the  owners  do  not  in  fact  pay  any- 
thing in  excess  of  what  they  receive  by  rea- 
son of  such  improvement.  But  the  guaran- 
ties for  the  protection  of  private  property 
would  be  seriously  impaired  if  it  were  estab- 
lished as  a  rule  of  constitutional  law  that 
the  imposition  by  the  legislature  upon  par- 
ticular private  property  of  the  entire  cost 
of  public  improvement,  irrespective  of  any 
peculiar  benefits  accruing  to  the  owner  from 
such  improvement^  could  not  be  questioned 
by  him  in  the  courts  of  the  country.  It  ia 
one  thing  for  the  legislature  to  prescribe  it 
as  a  general  rule  that  property  abutting  on 
a  street  opened  by  the  public  shall  be  deemed 
to  have  been  specially  benefited  by  such  im- 
provement, and  therefore  should  specially 
contribute  to  the  cost  incurred  by  the  pub- 
lic. It  is  quite  a  different  thing  to  lay  down 
as  an  absolute  rule  that  such  property, 
whether  it  is  in  fact  benefited  or  not  by  the 
opening  of  the  street,  may  be  assessed  by  the 
front  foot  for  a  fixed  sum  representing  the 
whole  cost  of  the  improvement,  and  without 
any  right  in  the  property  owner  to  show, 
when  an  assessment  of  that  kind  is  made  or 
is  about  to  be  made,  that  the  sum  so  fixed 
is  in  excess  of  the  benefits  received."  If  the 
law  under  which  the  assessment  in  contro- 
versy in  this  suit  was  made  did  not  afford  to 
the  property  owner  a  fair  opportunity  to  con- 
test the  correctness  of  tiie  assessment  made 
upon  her  property,  she  was  not  estopped  to 
deny  its  validity. 

3.  In  :S'oncood  v.  Baker  the  Supreme  Court 
of  the  United  States  laid  down  the  rule 
that,  because  the  assessment  was  made  under 
a  law  that  did  not  afford  property  owners 
the  opportunity  to  be  heard  nor  empower  the 
city  authorities  to  consider  the  question  of 
benefits,  the  assessment  in  that  case  was  a 
nullity.  Upon  this  proposition  that  honor- 
able court  said:  ''It  is  said  that  a  court 
of  equity  ought  not  to  interpose  to  prevent 
the  enforcement  of  the  assessment  in  ques- 
tion, because  the  plaintiff  did  not  show  or 
offer  to  show  by  proof  that  the  amount  as- 
sessed upon  hor  property  was  in  excess  of  tiie 
special  benefits  accruing  to  it  by  reason  of 
the  opening  of  the  street.  This  suggestion 
implies  that,  if  the  proof  had  shown  an  ex- 
cess of  cost  incurred  in  opening  tije  street 
over  tJhe  special  benefits  accruing  to  the  abut- 
ting property,  a  decree  might  properly  have 
been  made  enjoining  the  assessment  to  the 
extent  simply  that  such  cost  exceeded  the 
benefits.  We  do  not  concur  in  this  view; 
As  the  pleadings  show,  the  village  proceeded 
upon  the  theory,  justified  by  the  words  of 
the  statute,  that  the  entire  cost  incurred  jn 
opening  the  street,  including  the  value  of 
the  property  appropriated,  could,  when  the 
ass&s5«ment  was  by  the  front  foot,  be  put  upon 
the  abuttini?  property,  irrespective  of  special 
benefits.  The  assessment  was  by  the  front 
foot  and  for  a  specific  sum  representing 
such  cost,  and  that  sum  could  not  have  been 
reduced  under  the  ordinance  of  the  village, 
even  if  proof  had  been  made  that  the  cost 
and  expenses  assessed  upon  the  abutting 
property  exceeded  the  special  benefits.  The 
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assessment  was  in  itself  an  illegal  one,  be- 
cause it  rested  upon  a  basis  that  excluded 
any  consideration  of  benefits.  A  decree  en« 
joining  the  whole  assessment  was  therefore 
the  only  appropriate  one."  From  the  rec- 
ord it  appears  that,  in  determining  the 
amount  to  be  assessed  against  the  property 
of  Mrs.  Hutcheson  neither  the  city  council 
nor  the  municipal  officers  considered  the 
question  of  special  benefits  which  might  ac- 
crue to  the  land  from  the  work,  but  proceed- 
ed upon  the  basis  of  the  cost  of  the  improve- 
ment to  determine  the  amount.  It  follows 
that  the  assessment  is  void,  unless  Mrs. 
Hutcheson  is  estopped  to  set  up  the  defense 
by  a  failure  to  enter  a  protest  against  the 
proceeding  and  to  sue  out  an  injunction 
against  the  council. 

The  charter  of  the  city  of  Houston  con- 
fers upon  the  city  council  full  authority  and 
control  over  its  streets  and  alleys,  and  em- 
powers the  council  to  determine  what  street 
or  portion  of  any  street  shall  be  improved, 
and  whether  the  cost  of  such  improvement; 
shall  be  paid  by  the  city  in  whole  or  in  part, 
or  by  the  owners  of  the  abutting  property 
either  in  whole  or  in  part.  If  the  city  coun- 
cil should  determine  to  charge  the  cost  or 
any  portion  of  it  upon  the  al>utting  property, 
then,  by  a  two-thirds  vote  of  all  of  the  alder- 
men, it  must  determine  w^iether  the  improve- 
ment is  necessary  to  the  public  interest. 
When  these  questions  have  been  settled  by 
the  council,  if  it  be  decided  that  the  cost  of 
the  improvement  shall  be  paid  by  the  own- 
ers of  the  abutting  property,  ^e  charter 
provides  that  "the  cost  .  .  .  shall  be 
defrayed,  in  case  of  .  .  ;  street  im- 
provements, by  the  owner  or  owners  of  the 
lot  or  lots,  block  or  blocks,  tracts  of  land, 
when  not  laid  out  into  lots  and  blocks,  abut- 
ting on  sucli  street  or  portion  of  street  im- 
proved, according  to  the  cost  of  work  in  front 
of  the  particular  Iol  or  block  or  tracts  of 
land."  Special  Laws  1893,  p.  21,  §  24.  The 
city  council  is  also  empowered  to  determine 
whether  the  work  shall  be  paid  for  in  money, 
bonds  of  the  city,  or  improvement  certifi- 
cates, and  to  make  a  contract  for  it.  After 
the  contract  has  been  made,  it  is  the  duty 
of  the  city  engineer  to  make  out  a  roll  of 
property  abutting  on  the  street  to  be  im- 
proved, and  to  specify  upon  sadh  roll,  among 
other  th-ings,  "the  total  cost,  as  ascertained 
and  calculated  by  the  city  engineer,  of  such 
improvements  necessary  to  be  borne  by  each 
and  to  be  paid  by  each  owner  of  such  prop- 
erty as  described  in  such  roll."  Id.  p.  24, 
There  is  no  discretion  lodged  with  the  city 
council  in  determining  the  assessment  to  be 
made  upon  tllie  abutting  property,  but  the 
charter  absolutely  fixes  the  rule  by  whicb 
the  assessment  is  to  be  governed,  and  de- 
volves upon  the  engineer  the  mere  minis- 
terial duty  to  ascertain  by  calculation  what 
the  work  in  front  of  the  particular  lot  will 
cost,  under  the  contract,  aooording  to  tfoe 
specifications.  The  law  prescribed  the  stand- 
ard to  be  the  cost  of  work  done  in  front  of 
the  lot,  t^e  specifications  showed  the  work  to 
be  performed,  and    the    contract    fixed  tiie 
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prioe.  A  calculation  alone  was  necessary  to 
ascertam  tibe  sum  to  be  expressed  on  the  roll. 
Neither  th«  council  nor  the  engineer  could 
proceed  upon  any  other  basis  than  that  ex- 
pressed in  that  statute,  for  we  must  look 
alone  to  the  charter  for  the  powers  to  be 
exercised  by  these  officials.  If,  however, 
there  were  room  for  doubt  as  to  the  rule  by 
which  the  assessment  is  to  be  made,  the  char- 
ter would  set  that  at  rest,  for  in  the  next 
succeeding  -phrase  of  the  same  sentence  is  to 
be  found  the  following  provision:  "And  in 
case  of  sewerage  or  drainage  improvements 
[the  cost]  shall  be  defrayed  by  the  owner  or 
owners  of  such  lot  or  lots,  block  or  blocks, 
or  tracts  of  land,  when  not  laid  out  into  lots 
or  blocks,  according  to  the  proportionate 
benefits  of  the  lots,"  etc.  Id.  p.  21,  §  24. 
It  is  apparent  tlhat,  in  the  enactment  of  these 
provisions  in  the  same  section  and  in  the 
same  sentence^  the  distinction  between  the 
assessment  of  the  cost  and  the  assessment  of 
the  value  of  benefits  was  present  in  the  leg- 
islative mind,  and  that  the  rule  of  assessing 
for  street  improvements  according  to  the  cost 
of  the  work,  without  regard  to  benefits,  was 
intentionally  and  distinctly  applied  to  that 
class  of  work  with  the  intention  to  exclude 
benefits.  Up  to  this  point  in  the  procedure 
there  certainly  could  have  been  no  departure 
from  the  rule  expressed  in  the  charter  by  the 
city  council  or  any  officer  engaged  in  tihe  exe- 
cution of  the  powers  conferred.  Special  ben- 
efits could  not  have  been  considered.  But  it 
is  claimed  that  the  charter  provides  for  a 
hearing  before  the  council  at  which  the 
righto  of  the  parties  might  have  been  adjust- 
ed upon  the  basis  of  benefito,  and  that  tho 
plaintiffs  in  error  are  estopped  to  deny  the 
validity  of  the  assessment,  because  they 
failed  to  call  upon  the  council  by  petition  to 
revise  and  correct  the  proceedings  and  rem- 
edy the  wrong.  The  question  arisen,  Did 
the  charter  afford  to  Mrs.  Hutcheson  an  op- 
portunity to  contest  the  mode  of  making  the 
le\'y?  After  the  roll  of  ownership  has  been 
prepared  by  the  city  engineer  and  appr«>veU 
by  the  board  of  public  works  and  by  the  city 
council,  it  must  be  filed  with  the  secretary 
of  the  city,  who  is  required  to  publish  the 
following  notice:  "Personfi  owning  prop- 
erty on  [here  insert  the  name  of  street  or 
streets,  or  description  of  portions  of  the 
same  referred  to  in  said  roll,  or  a  descrip- 
tion of  the  territory  or  district  to  whioh  the 
roll  relates]',  are  hereby  notified  that  the  roll 
of  ownership  showing  the  amount  of  the  spe- 
cial a^ssessment  tax  levied  against  the  own- 
ers of  property  above  referred  to,  to  cover 
the  cost  of  improvement  made  in  accord- 
ance with  the  resolution  of  the  city  cotmcll 
relating  to  the  same,,  adopted  [here  insert 
the  date  of  the  resolution],  has  been  plaeed 
in  the  office  of  the  city  secretary  for  inspec- 
tion, in  order  that  all  persons  interested 
therein,  or  to  be  affected  thereby,  may  hav? 
an  opportunity  of  calling  the  attention  of 
the  city  council  to  any  errors  or  mistakes 
connected  with  such  assessmento  levied 
against  property  owned  by  them,  as  shown 
in  said  rolls."  Id.  p.  26,  §  27.  The  seere- 
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tary  is  required  to  mail  a  copy  of  a  notice  to 
the  postoffice  address  of  the  property  owner. 
At  any  time  within  ten  days  after  the  first 
publication  of  the  notice,  the  property  own- 
er may,  "by  petition  to  the  city  council,  filed 
with  the  city  secretary,  object  to  any  such 
acts  and  proceedings  and  show  wherein  they 
have  been  or  may  be  wronged  or  injured 
thereby,  and  to  ask  for  a  revision  or  correc- 
tion of  the  same;  and  they  s^hall  be  permit- 
ted, and  it  shall  be  their  duty,  before  the 
final  approval  of  such  roll,  to  appear  in  per- 
son, or  by  agent  or  attorney,  before  said  city 
council,  and  not  thereafter  a/t  any  time  be 
fore  any  other  tribunal,  fraud  and  collusion, 
which  was  then  unknown  itnd  oould  not  by 
reasonable  diligence  have  been  ascertained, 
excepted,  and  apply  for  redress  for  sucli 
wrong  or  injury,  and  for  the  correction  of 
such  errors  as  they  m&j  point  out  and  estab-* 
lish  to  the  satisfaction  of  said  council;  nor 
shall  any  suoh  roll  be  finally  approved  by 
the  city  council  after  filing  of  such  petition 
by  any  person  so  affected  or  liable  to  be  af- 
fected by  said  proceedings,  until  such  petl* 
tion  shall  have  been  heard  and  acted  upon 
by  the  city  council,  although  it  shall  not  be 
necessary  to  incorporate  in  the  minutes  of 
said  city  council  its  action  thereon;  and  it 
shall  be  the  duty  of  any  person  who  may 
deem  himself  injured  by  the  action  or  non- 
action of  the  city  council  in  reference  to  tho 
matters  contained  in  such  petition,  within 
five  days  after  the  approval  of  suoh  roll  of 
ownership,  to  apply  to  the  proper  court  for 
an  injunction,  based  on  the  facts  alleged  In 
such  petition,  restraining  further  action  on 
the  part  of  the  city  officials,  or  any  of  them, 
in  reference  to  the  matter  complained  of  in 
such  petition,  and  to  the  extent  of  the  peti- 
tioner's interest  in  the  same;  and  neglect  or 
failure  so  to  do  shall  forever  estop  such  pe- 
titioner and  all  parties  claiming  under  him 
from  denying  the  correctness  of  said  roll  or 
the  r^ularity  of  all  proceedings  previously 
had  in  reference  thereto,  or  the  validity  of 
the  special  tax  therein  assessed  against  the 
land  owned  by  him."  Id.  p.  26,  §  27.  The 
foregoing  provision  of  the  charter  authort 
izes  the  property  owner  to  call  upon  the  city 
council  to  revise  and  correct  errors  commit- 
ted in  the  proceedings  had  in  assessing  the 
cost  of  improvement  against  his  property, 
but  it  does  not  empower  the  council  to  do 
anything  that  it  or  ite  officers  could  not  have 
done  in  the  firs>t  instance.  The  words  "re- 
vision" and  "correction"  mean  that  the  coun- 
cil may  be  called  upon  to  review  that  whicU 
had  been  done,  and  to  make  the  proceedings 
conform  to  the  law.  Vinsant  v.  Knox,  27 
Ark.  272.  The  city  council  and  the  officers 
acting  under  the  authority  of  the  charter  of 
the  city  of  Houston  having  no  power  in  the 
first  instance  to  consider  the  question  of  ben- 
efito in  fixing  the  amount  to  be  charged 
against  Mrs.  Huteheson's  property  a  revi- 
sion and  correction  of  the  acts  done  could 
not  give  relief  against  the  wrong  complained 
of.  In  support  of  this  conclusion,  we  call 
attention  to  the  potent  fact  that  the  city  hfiid 
entered  into  a  contract  with  Storrie  for  the 
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performance  of  the  work  at  a  stipulated 
price  and  with  the  agreement  that  he  should 
be  paid  in  improvement  certificates,  which 
would  hold  a  lien  upon  the  property,  before 
the  amount  of  the  assessment  was  ascer- 
tained. If  the  engineer,  for  instance,  com- 
mitted an  error  in  estimating  the  cost  of  the 
work  in  front  of  Mrs.  Hutoheson's  property^ 
then  a  revision  and  correction  of  that  act  by 
the  council  could  be  had  and  the  wrong 
could  be  corrected,  because  the  contract  it- 
self furnisihes  the  data,  and  the  correction 
would  accord  with  the  contract.  If,  how- 
ever, the  council  had  changed  the  basis  oC 
the  assessment  against  Mrs.  Hutcheson's 
property  from  the  costs  of  the  work  to  that 
of  benefits  received  by  the  property,  whereby 
the  amount  assessed  would  be  lessened,  the 
contract  would  have  been  annulled.  A  con- 
struction should  not  be  placed  upon  the  lan- 
guage that  would  empower  the  city  to  de- 
stroy the  contract  without  the  consent  of 
Storrie.  The  claim  that,  upon  petition  of 
Mrs.  Hutcheson,  the  council  could  have  af- 
forded relief  from  the  unlawful  exaction,  is 
wholly  unsupported  by  the  terms  of  the  law, 
and  is  in  direct  conflict  with  many  of  its 
provisions.  The  wrong  did  not  consist  in  a 
failure  to  follow  the  directions  of  the  law, 
but  in  obeying  its  unconstitutional  require- 
ments. The  authority  conferred  upon  the 
court  to  issue  an  injunction  restraining  the 
council  from  proceeding  further  is  limited 
to  "the  facts  alleged  in  the  protest,"  and  is 
no  broader  than  UtAt  vested  in  the  council. 
The  court  is  simply  empowered,  by  writ  ot 
injunction,  to  restrain  the  council  from  do- 
ing acts  contrary  to  the  charter,  and  to  cor- 
rect any  errors  which  that  body  might  have 
corrected.  It  is  claimed  that  the  jurisdic- 
tion of  the  court  must  be  held  to  be  broad 
enough  to  embrace  the  subject  of  estoppel 
provided  for  in  the  law.  Therefore  the  court, 
by  injunction,  could  inquire  into  and  correct 
anything  done  which  affected  the  validity 
of  the  levy.  But  we  think  that  the  estoppel 
to  question  thia  "validity"  of  the  tax,  must 
be  construed  to  forbid  the  owner  to  set  up 
such  invalidity  as  migiht  arise  from  a  want 
of  compliance  with  the  terms  of  the  charter, 
and  not  such  as  might  grow  out  of  want  of 
authority  in  the  city  to  make  the  assessment. 
The  right  to  apply  to  a  court  for  injunction 
is,  as  above  stated,  expressly  limited  to  the 
facts  alleged  in  the  petition  to  the  council. 
The  authority  of  the. district  court  is  re- 
visory and  confined  to  correcting  the  acts 
done  by  the  council  and  city  officers.  If  the 
legislature  had  enacted  in  plain  words  that 
a  failure  to  apply  for  injunction  against  a 
levy  of  the  cost  of  improvement  upon  the 
property  should  estop  the  owner  to  deny  the 
validity  of  such  assessment,  the  law  would 
be  void,  because  the  legislature  could  not 
validate  by  estoppel  an  act  that  it  is  forbid- 
den by  the  Constitution  to  authorize.  It  is 
asserted  that  Mrs.  Hutcheson  might  have  had 
the  question  of  benefits  investigated  in  this 
suit  and  the  assessment  reduced  so  as  not 
to  exceed  the  special  benefits  received.  The 
charter  provides :  "And  at  all  times  and  in 
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all  proceedings  in  any  court  in  which  the 
validity  of  any  special  tax  assessment  that 
might  have  been  laid  under  the  charter  of 
the  city  of  Houston  or  amendments  thereto, 
as  shown  by  any  roll  of  ownership,  purport- 
ing to  have  been  prepared  by  the  city  en-* 
gineer  in  accordance  with  the  provisions 
thereof,  may  be  called  in  question,  a  recov- 
ery shall  nevertheless  be  had  in  such  suit  fon 
sudi  sum  as  ought  to  have  been  assessed 
against  the  tract  of  land  involved-,  according 
to  the  mode  of  apportionment,  provided  in 
the  law  of  said  city  applicable  to  such  im- 
provement, and  if  for  any  reason,  in  law  or 
fact,  such  recovery  cannot  be  had,  then  a  re- 
covery shall  be  allowed,  quantum  valehat, 
not  exceeding  the  contract  price  for  the  im- 
provement in  front  of  the  lot  or  lots,  block  or 
blocks,  or  tracts  of  land  involved,  according 
to  the  front- foot  rule  or  standard;  and  if 
for  any  reason,  in  law  or  fact,  recovery  can- 
not be  had  in  either  of  the  above  modes,  then 
recovery  shall  be  allowed  not  exceeding  the 
contract  price,  to  the  extent  and  according 
to  the  standard  of  benefits  from  the  improve- 
ments in  question  to  the  lot  or  lots,  block  or 
blocks,  or  tracts  of  land  involved."  Special 
Laws  1893,  p.  2Q,  §  27.  The  legislature  at- 
tempted to  secure  contractors  for  this  class 
of  work  against  all  contingencies,  and  to  au- 
thorize them,  in  case  their  contracts  and  the 
proceedings  by  virtue  of  which  their  claims 
arose  were  unenforceable,  to  recover  never- 
theless from  the  property  owners  upon  one  of 
the  grounds  named.  It. is  unnecessary  for 
us  to  determine  whether  the  legislature  could 
effect  such  a  purpose  or  not.  The  language 
does  not  purport  to  authorize  the  defendant 
in  such  proceeding  to  inaugurate  the  in- 
quiry, and  the  construction  would  conflict 
with  that  part  of  the  charter  which  declares 
that  the  property  owner  shall  not  do  that 
thing.  Substantially  the  same  proposition 
was  presented  in  the  case  of  Norwood  v. 
Baker,  where  it  was  contended  that  the  party 
who  sought  the  injunction  in  that  case 
should  have  shown  that  the  assessment  was 
in  excess  of  the  benefits  received,  and  that 
the  court  should  have  rendered  judgment  for 
the  amount  that  the  property  was  benefited 
by  the  improvement  In  answer  to  this 
proposition,  that  court  said:  "This  sugges- 
tion implies  that,  if  the  proof  had  showed  an 
excess  of  cost  incurred  in  opening  the  street 
over  the  special  benefits  accruing  to  the  abut- 
ting property,  a  decree  might  pro-perly  have 
been  made  enjoining  the  assessment  to  the 
extent  simply  that  such  cost  exceeded  the 
benefits.  We  do  not  concur  in  this  view. 
As  the  pleadings  show,  the  village  pro* 
ceeded  upon  l£e  theory  justified  by  the 
words  of  the  statute,  that  the  entire  cost 
incurred  in  opening  the  street,  including  the 
value  of  the  property  appropriated,  could, 
when  the  assessment  was  by  the  front  foot, 
be  put  upon  the  abutting  property,  irrespec- 
tive of  special  benefits.  The  assessment  was 
by  the  front  foot  and  for  a  specific  sum  rep- 
resenting such  cost,  and  that  sum  could  not 
have  been  reduced  under  the  ordinance  of  the 
village,  even  if  proof  had  been  made  that  the 
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ooets  and  expenses  asseseed  upon  the  abut- 
ting property  exceeded  the  special  benefits. 
The  assesenaent  was  in  itself  an  illegaJ  ojie, 
because  it  rested  upon  a  basis  that  excluded 
any  consideraition  of  benefits.  A  decree  en- 
joining the  whole  assessment  was  therefore 
the  o^y  appropriate  one."  The  quotation 
thoroughly  refutes  the  contention  made  in 
this  case,  and  needs  no  argiunent  to  support 
it.  It  would  be  quite  unusual  to  require  the 
defendant  in  a  suit,  upon  a  demand  wholly 
invalid,  to  furnierh  the  plaintiff  a  valid  cause 
of  action  as  a  condition  precedent  to  defend- 
ing himself  against  the  unlawful  claim.  If 
the  charter  of  the  city  of  Houston,  under 
which  the  assessment  in  this  case  was  made, 
could,  by  any  fair  and  reasonable  construc- 
tion, be  held  to  secure  the  property  owner 
the  right,  at  a  time  wiien  it  could  be  made 
effective,  to  contest  the  validity  of  the  levy, 
because  not  made  upon  the  basis  of  benefits, 
it  would  be  the  duty  of  this  court  to  so  con- 
strue it.  But,  in  order  to  justify  such  a 
construction,  it  should  be  so  obvious  that  the 
property  owner,  upon  a  fair  consideration  of 
its  provisions,  would  have  known  at  the  time 
of  the  proceeding  that  the  remedy  was  af- 
forded by  the  oharter.  If  this  court  should 
force  a  construction  of  the  charter  which 
could  not  reasonably  have  been  understood 
to  be  the  meaning  of  the  law  at  the  time  the 
acts  were  being  performed,  it  would  be  not 
only  judicial  legislation,  but  retroactive  as 
wellf  which  would  be  as  unreasonable  ana 


arbitrary  as  the  rule  by  w^ioh  courts  are 
required  to  conclusively  presume  that  the 
city  council  has  found  the  special  benefits 
to  be  equal  to  the  cost,  when  in  fact  there 
were  no  benefits  and  the  council  had  no  pow- 
er to  consider  the  question. 

It  is  to  be  regretted  that  contractors  and 
others  may  have  been  involved  in  financial 
loss  by  reason  of  an  unconstitutional  enact' 
ment  of  the  legislative  department,  and 
courts  will  always  preserve  the  rights  of 
those  who  act  in  compliance  witfti  the  law  of 
the  land,  as  far  as  it  can  be  done  lawfully; 
but  the  guaranties  of  the  Jb'ederal  and  state 
Constitutions  must  not  be  subordinated  to 
questions  of  finance  or  sentiments  of  jas- 
tice.  Justice  will  be  best  preserved  by  up- 
holding the  limitations  against  the  exercise 
of  arbitrary  power.  When  a  law  comes  in 
conflict  with  the  Constitution  of  the  United 
States  or  of  the  state  of  Texas,  then  the  law 
must  yield,  and  the  Constitution  be  upheld 
and  sustained.  We  conclude  that  the  assess- 
ment made  in  this  case  was  void,  and  that 
it  gave  no  right  against  Mrs.  Hutcheson, 
cither  of  a  personal  nature  or  a  lien  upon 
her  property,  and  that  the  pleadings  and  evi- 
dence conclusively  show  that  no  right  of  ac- 
tion can  be  shown. 

It  is  therefore  orWsred  that  the  judgments 
of  the  District  Court  and  Court  of  Civil  Ap- 
peals he  reversed,  and  that  judgment  be  here 
rendered  for  defendants,  B.  M.  and  J.  C. 
Hutcheson. 


WYOMING  SUPREME  COURT. 


Heniy  RASMUSSEN 

V. 

BOARD  OF  COUNTY  COMMISSIONERS 
FOR  CARBON  COUNTY. 


( 


.Wyo. 


) 


1.  Payment  to  a  de  facto  officer  Is  no 
de(en»e  to  an  action  brought  by  a  de  jure 
o.Hcer  for  the  salary  of  an  office  to  which  he 
hSLS  been  legally  declared  entitled  from  the 
commencement  of  the  term,  except  when  he  la 
himself  in  fault  by  failure  to  qualify. 

2.  A  de  Jnre  officer  la  not  entitled  to 
tlie  aalary  of  the  office  for  a  period  dur- 
ing which  he  was  excluded  from  the  office  by 
his  own  fault  in  falling  to  qualify,  and  during 
which  a  de  facto  officer  has  held  the  office 
and  received  the  pay. 

(April  24,  1809.) 

QUESTIONS  RESERVED  by  the  District 
Court  for  Carbon  County  for  the  opin- 
ion of  the  Supreme  Court  which  arose  in  an 
action  brought  by  the  county  treasurer  to  re- 
oover  a  salary  due  him  as  such  officer  for  a 
period  during  which  he  had  been  kept  out  of 
office  hy  B,  de  facto  officer.  Judgment  in 
plaintiff's  favor. 


The  facts  are  stated  in  the  opinion. 

Mr.  Nellis  E.  Cortliell,  for  plaintiff: 

The  judgment  and  the  canvass  derive  their 
only  force  and  validity  from  the  election  it- 
self, and  are  simply  declaratory  of  the  right 
which  has  already  previously  arisen  and 
been  perfected. 

State  v.  Johnson,  17  Ark.  407;  Carroll  v. 
Siehenthaler,  37  Cal.  195;  Swann  v.  Turner, 
23  Miss.  6(55;  Glascock  v.  Lyons,  20  Ind.  1, 
83  Am.  Dec.  299;  Kreitz  v.  Behrensmeyer, 
149  111.  490,  24  L.  R.  A.  69;  People,  Smith, 
v.  Pease,  27  N.  Y.  56,  84  Am.  Dec.  242;  Shan- 
non V.  Baker,  33  Ind.  391. 

The  right  of  one  who  holds  office  by  elec- 
tion arises  from  the  fact  and  at  the  time  of 
his  election. 

An  office  is  "a  right  to  exercise  a  public  (or 
private)  employment,  and  to  take  the  fees 
and  emoluments  thereunto  belonging." 

2  Bl.  Com.  36 ;  United  States  v.  Hartwell, 
6  Wall.  393,  18  L.  ed.  832. 

The  salary  ''is  an  incident  to  the  office,  and 
cannot  be  detached  from  it." 

Blair  v.  Marye,  80  Va.  492 ;  Kendall  v. 
Rayhauld,  13  Utah,  226;  People,  Stratton,  v. 
Oulton,  28  Cal.  44;  People,  Dorsey,  v.  Smyth, 
28  Cal.  21;  Carroll  v.  Siehenthaler,  37  Cal. 


Note. — On  the  question  of  the  right  of  a  de 
fure  officer  to  recover  the  salary  of  the  office 
after  it  has  been  paid  to  the  de  facto  officer, 
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see  State,  Greeley  County,  v.  Milne  (Neb.)  19 
L.  R.  A.  689,  and  note;  also  Kieltz  v.  Behrens- 
meyer (111.)  24  L.  R.  A.  59. 
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195;  People,  Dcnnui,  v.  BrennaUf  30  How.  Pr. 
417;  People,  Morton,  v.  Tieman,  30  Barb. 
193;  Fitzsimmofis  v.  Brooklyn,  102  N.  Y. 
538,  55  Am.  Eep.  835. 

No  one  except  an  officer  de  jure  can  recov- 
er the  iiialary,  even  though  he  performs  the 
duties  and  exercisetf  the  functions  of  the  of- 
fice. 

Meagher  v.  Storey  County,  5  Nev.  245; 
Carroll  v.  8iebcnthaler,  37  Cal.  195;  People, 
Dennis,  v.  Brennan,  30  How.  Pr.  417;  Kim- 
hall  V.  Alcorn,  45  Miss.  158;  McCue  v.  Wa- 
pello County,  56  Iowa,  698,  41  Am.  Rep.  134; 
Dolan  V.  A  cic  York,  68  N.  Y.  279,  23  Am. 
Rep.  168;  Macon  v.  Hays,  25  Ga.  590;  Peo- 
ple, Henry,  v.  Nostrand,  46  N.  Y".  382. 

Where  the  salary  has  been  paid  to  the  in- 
cumbent, the  person  rightfully  entitled  to 
the  office  may  recover  from  him  the  entire 
amount  so  received. 

Kreitz  v.  Behrensmeyer,  149  111.  496,  24  L. 
R.  A.  59;  People,  Smith,  v.  Pease,  27  N.  Y. 
66,  84  Am.  Dec.  242 ;  Dolan  v.  New  York,  68 
N.  Y,  280,  23  Am.  Rep.  168;  State,  Coltharp, 
V.  Holmes,  43  La.  Ann.  1185;  Wenner  v. 
Smith,  4  Utah,  238. 

The  board  of  county  commissioners  could 
not  by  paying  Baker  the  salary  for  part  of 
the  plaintiff's  term  take  away  the  plaintiff's 
right  to  so  much  of  that  salary. 

State,  Worrell,  v.  Carr,  129  Ind.  44,  13  L. 
R.  A.  177 ;  Pimental  v.  Marques,  109  Cal. 
406;  AldHtt  v.  Panton,  17  Mont.  187. 

The  salary  may  be  recovered  by  the  de 
jure  officer  directly  from  the  county. 

Bastrop  County  v.  Heam,  76  Tex.  663; 
People,  Dorsey,  v.  Smyth,  28  Cal.  21;  Car- 
roll V.  Siehenthaler,  37  Cal.  193;  Ward  v. 
Marshall,  96  Cal.  155;  State,  Worrell,  v. 
Carr,  129  Ind.  44,  13  L.  R.  A.  177;  Andrews 
V.  Portland,  79  Me.  484;  Stadler  v.  Detroit, 
13  Mich.  346;  State,  Cullen,  v.  Carr,  3  Mo. 
App.  6;  Sclby  V.  Portland,  14  Or.  243;  Lee  v. 
Wilmington,  1  Marv.  (Del.)  65;  Philadel- 
phia v.  Rink  (Pa.)  2  Atl.  605;  Memphis  v. 
TVoodu:ard,  12  Heisk.  499,  27  Am.  Rep.  750; 
JVilliams  v.  Clayton,  6  Utah,  86;  XendaW  v. 
Rayhauld,  13  Utah,  226;  People,  Morton,  v. 
Tieman,  30  Barb.  193;  People,  Smith,  v. 
P«we,  27  N.  Y.  56,  84  Am,  Dec,  242 ;  People, 
Dennis,  v.  Brennan,  30  How.  Pr.  417;  Dolan 
V.  New  York,  68  N.  Y.  280,  23  Am.  Rep.  168; 
McVeany  v.  New  York,  80  N.  Y.  185,  36  Am. 
Rep.  600;  Fitzsiminons  v.  Brooklyn,  102  N. 
Y\  536,  65  Am.  Rep.  835;  Fylpaa  v.  Brown 
County,  6  S.  D.  634;  Scott  v.  Crump,  106 
Mich.  288 ;  Parker  v.  Dakota  County  Supers. 
4  Minn.  59. 

Ifr.  Fenimore  Cluitterton  for  defend- 
ant. 

Knisht,  J.,  delivered  the  opinion  of  the 
court: 

At  the  general  election  held  in  1896,  plain- 
tiff was  a  candidate  for  the  office  of  county 
treasurer  of  Carbon  county.  The  returns  of 
the  election,  as  canvassed,  gave  him  twenty- 
seven  votes  less  than  Fred  Si.  Baker,  the  op- 
posing candidate;  and  a  certificate  of  elec- 
tion was  issued  to  said  Baker,  under  which 
he  duly  qualified  and  assumed  the  duties  of 
said  office.  Plaintiff,  Rasmussen,  instituted 
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proceedings  to  contest  the  election  of  Baker 
within  the  time  and  as  provided  by  law,  anU. 
his  said  action  came  regularly  to  this  court, 
and  certain  questions  deemed  material  and 
important  were  determined  here  November 
15,  1897  (38  L.  R.  A.  773)  ;  and  thereafter, 
on  December  22,  1897,  and  upon  the  ques- 
tions so  determined,  the  district  court  ren- 
dered judgment  for  this  plaintiff,  Rasmus- 
sen,  the  same  being  a  judgment  of  ouster  in 
his  favor  and  against  said  Baker.  The  con- 
tention in  that  action  was  that  certain  nat- 
uralized citizens  (and  a  sufficient  number  to 
produce  the  result  found),  who  were  unable 
to  read  the  Constitution  of  the  state  in  the 
English  language,  were  permitted  to  vole 
upon  proof  of  their  ability  to  read  the  same 
in  their  native  language  correctly  translated. 
After  the  judgment  of  the  district  court  on 
December  22,  1897,  said  plaintiff,  without 
opposition^  proceeded  to  qualify  as  county 
treasurer,  and  on  December  23, 1897,  took  the 
oath  of  office  required,  and  presented  his 
bond,  which  was  thereafter,  on  January  6, 
1898,  by  the  board  of  county  commissioners 
rejected;  and,  as  no  exception  was  taken  nor 
objection  made  at  the  time  or  since  to  thii» 
act  of  the  board,  it  is  to  be  assflmed  that  said 
action  Avas  as  required  by  law.  On  Febru- 
ary 1,  1898,  said  plaintiff  presented  a  new 
bond,  which  was  duly  approved,  and  plaintiff 
assumed  and  discharged  the  duties  of  said  of- 
fice from  thence  on  to  the  end  of  the  term, 
and  received  tho  salary  therefor.  This  ac- 
tion is  brought  to  recover  from  the  county 
the  salary  of  said  office  from  January  4. 
lb'97,  to  February  1,  1898,— the  period  of 
time  that  said  Fred  M.  Baker  occupied  tlie 
same  and  performed  tlie  duties  thereof  by 
virtue  of  the  certificate  of  election  as  afore- 
said,— and  for  which  said  services  said  Fred 
M.  Baker  had  been  fully  paid  by  tlie  county 
of  Carbon. 

This  action,  as  appears  from  the  foregoing 
statement,  is  one  where  a  de  jure  ofiieer 
seeks  to  recover  from  a  county  tlie  salary  of 
an  office  where  the  services  incident  to  said 
ofijcc  had  been  performed  by  a  de  facto  offi- 
cer and  fully  paid  for  by  the  county,  and 
such  payment  is  pleaded  as  a  defense,  as  well 
as  the  admitted  fact  that  the  said  de  jur^' 
ofllcer  failed  to  take  the  oath  of  office  until 
after  judgment  had  been  rendered,  declaring 
the  plaintiff  to  be  such  de  jure  officer,  and 
that  said  plaintiff  failed  to  present  a  good 
and  sufficient  bond,  after  filing  his  oath  or 
office  for  more  than  one  month.  It  will  be 
olgerved  that  .this  action  is  absolutelv  free 
from  fraud  (and  we  call  attention  to  that 
fact  now  once  for  all,  as  all  of  the  well-con- 
sidered cases  bearing  upon  this  subject  ad- 
mit that  in  a  case  such  as  we  have  here  a 
different  rule  should  be  applied  than  where 
fraud  is  claimed  and  found).  Among  the 
long  list  of  authorities  to  which  we  have  been 
directed  by  the  briefs  herein,  as  well  as  a 
large  number  that  we  have  found  and  exam- 
ined, there  is  a  marked  distinction  between 
cases  like  this  where  recovery  is  sought  from 
the  municipality  or  county  after  payment 
has  been  made  to  a  c2e  /ocio   officer,  and 
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where  recovery  is  sought  from  the  de  facto 
officer  for  all  or  a  part  of  the  money  so  re- 
ceived. It  is  not  necessary  for  us  to  discuss 
as  to  what  constitutes  an  officer  de  facto,  or 
one  de  jure,  because  the  parties  here  come 
within  the  best  description  of  those  officers 
that  we  have  found. 

The  six  questions  certified  to  us  from  the 
district  court  are  as  follows :  "  ( 1 )  Where, 
by  reason  of  illegal  votes  having  been  re- 
ceived and  counted  for  him,  one  who  receives 
a  minority  of  the  legal  Votes  cast  for  county 
treasurer  ie  by  the  county  canvassing  board 
declared  elected,  and  receives  his  certificate 
of  election  and  qualifies,  discharges  the  du- 
ties, and  receives  the  salary  of  the  office 
pending  a  contest  against  him  by  the  candi- 
date who  receives  a  majority  of  the  legal 
votes  cast,  is  the  latter,  upon  being  adjudged 
entitled  to  the  office  from  the  beginning  of 
the  term,  entitled  also  to  receive  from  the 
county  the  salary  from  the  beginning  of  the 
term  for  which  he  was  elected?  (2)  Where, 
pending  an  election  contest  for  the  office  of 
county  treasurer,  the  several  members  of  the 
board  of  the  county  commissioners,  with  in- 
dividual knowledge,  but  not  by  reason  of  any 
formal  notice  to  them,  knew  of  the  pendency 
of  sucli  contest,  pay  the  current  salary  of 
the  office  to  the  incumbent,  who  is  subse- 
quently adjudged  not  to  be  entitled  to  the  of- 
fice and  is  ousted  therefrom,  is  the  success- 
ful contestant,  upon  being  installed  in  office, 
entitled  to  receive  from  the  county  the  salary 
of  such  office  from  the  beginning  of  the  term 
for  which  he  was  elected,  he  not  having  per- 
formed any  of  the  duties  of  said  office  ?  ( 3 ) 
Where,  pending  an  election  contest  for  the 
office  of  county  treasurer,  the  several  mem- 
bers of  the  board  of  county  commissioners, 
with  the  individual  knowledge  of  the  facts 
upon  which  the  legality  of  certain  votes  cast 
for  the  incumbent  in  the  number  determira- 
tive  of  the  right  to  the  office  are  thereafter 
declared  to  be  illegal,  and  the  board  under 
these  circumstances  pays  the  current  sahivy 
of  the  office  to  such  incumbent  prior  to  the 
judgment  in  said  contest,* who  is  subsequer.t- 
ly  adjudged  iwt  to  be  entitled  to  the  office 
and  is  ousted  therefrom  because  of  such  ille- 
gal votes,  is  the  successful  contestant,  upon 
being  installed  in  office,  entitled  to  receive 
from  the  county  the  salaxy  of  such  office  from 
the  beginning  of  the  term  for  which  he  was 
elected?  (4)  Where,  in  an  election-contest 
case  pending  for  the  possession  of  the  office 
of  county  treasurer,  certain  questions  of  law 
determinative  of  the  merits  of  the  case  are 
reserved  and  certified  to  the  supreme  court 
and  the  answers  and  decision  of  said  court 
are  in  favor  of  the  contestant,  and  notice  of 
such  decision  is  given  to  the  board  of  the 
county  commissioners,  which  thereafter  pays 
to  the  contestee  and  the  incumbent  of  such 
office  the  current  salary  of  such  office,  is  the 
successful  contestant,  upon  being  installed  in 
office,  entitled  to  receive  from  the  county  the 
salary  of  such  office  for  the  time  covered  by 
the  payment  made  subsequent  to  notice 
aforesaid?  (5)  Where  the  board  of  county 
commissioners,  subsequent  to  judgment  in 
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favor  of  the  contestant  in  an  election-contest 
case  for  the  possession  of  the  office  of  county 
treasurer,  and  notice  to  it  of  such  judgment, 
pays  to  the  contestee  and  incumbent  of  such 
office,  prior  to  the  approval  of  the  contes- 
tant's official  bond,  the  current  salary  of  the 
office,  is  the  successful  contestant,  upon  be- 
ing installed  in  office,  entitled  to  receive  from 
the  county  the  salary  of  such  office  for  the 
period  covered  by  the  payment  made  after 
notice  of  judgment  as  aforesaid?  (6)  Is 
the  payment  of  the  salary  of  the  office  of 
county  treasurer  by  the  board  of  the  county 
commissioners  to  the  incumbent  of  such  of- 
fice pending  an  election  contest  against  him 
for  the  possession  of  such  office,  a  sufficient 
defense  to  an  action  by  the  successful  contes- 
tant, after  being  installed  in  office,  to  recover 
from  the  county  the  salary  of  such  office  for 
the  period  covered  by  such  payments,  he  not 
having  performed  any  of  the  duties  of  said 
office?" 

In  answer  to  the  first  question  we  quote 
with  approval,  among  others,  from  State  v. 
Johnson,  17  Ark.  413:  "To  determine  the 
result  of  the  election,  ...  we  have  but 
to  ascertain  who  received  the  majority  of  the 
votes  of  the  electors  possessing  the  qualifica- 
tions prescribed  by  those  acts  of  the  legislature 
to  which  we  have  before  herein  referred.  The 
poll  books  of  an  election  serve  as  conclusive 
evidence  to  the  judges  who  preside  at  the 
polls  to  enable  them  to  determine  the  result, 
as  it  is  from  these  books  alone  that  such 
judges  can  ascertain  that  fact.  After  they 
have  been  thus  used,  and  are  deposited  and 
filed  away  as  the  law  requires,  they  are  sim- 
ply memorials  of  what  they  contain,  and  in- 
trinsically, as  a  medium  of  evidence  of  the 
qualification  of  the  electors,  they  are  only 
prima  facie  evidence  of  tliat  fact.  The  proc- 
lamation and  certificate  of  the  judges  who 
presided  over  the  election,  .  .  .  declar- 
ing and  making  known  that  the  appellee  had 
received  a  majority  of  the  electoral  votes 
polled  on  that  day  for  the  office  of  mayor, 
were  certainly  not  more  potent  than  the 
original  books  from  which  the  fact  pro- 
claimed and  certified  to  was  derived.  The 
office  of  the  proclamation  was  to  inform  the 
parties  concerned  of  the  present  result,  and 
that  of  the  certificate  and  the  abstract  they 
were  required  to  make  out  and  send  to  the 
governor  was  to  furnish  him  with  evidence, 
prima  facie  or  conclusive,  as  to  him  it  makes 
no  diflference,  whereon  he  might  proceed  to 
issue  the  commission  to  the  person  so  appear- 
ing to  him  to  have  been  elected.  But  at  last, 
after  all  this  has  been  done,  and  the  party 
thus  commissioned,  he  derives  his  authority 
as  an  officer,  not  from  the  proclamation  of 
the  judges,  not  from  the  certificates  of  elec- 
tions, not  from  those  abstracts  made  out  for 
the  governor,  and  not  from  the  commission, 
but  from  the  free  choice  and  election  of  the" 
people,  not  the  people  in  the  popular  sense 
of  those  words,  but  from  the  people  who 
were  competent  and  qualified  electors  when 
the  votes  were  polled  and  the  election  held 
[citing  authorities]"." 

In  8  Am.  &  Eng.  £nc.  Law,  at  pages  808 
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et  8€q.,  will  be  found  a  discuseion  of  the  sub- 
j^ts  embraced  in  this  action  and  authorities 
more  generally  cited  than  in  any  other  work 
that  we  have  examined.  Leaving  out  of  con- 
sideration those  where  fraud  is  a  factor  and 
those  where  the  proceeding  is  against  a  de 
fccto  officer,  and  those  where  th«  considera- 
tion of  the  manner  of  procedure  are  control- 
ling elements,  we  are  of  the  opinion  expressed 
by  the  court  in  Stuhr  v.  Curran,  44  N.  J.  L. 
181,  43  Am.  Rep.  353 :  "A  critical  examina- 
tion of  the  adjudged  cases  will  show  that  the 
question  involved  is  not  so  trammeled  by  au- 
thority that  this  court  is  precluded  from 
adopting  the  rule  which  best  accords  with 
sound  reason  and  a  wise  public  polioy."  In 
this  case  {Stuhr  y.  Curran)  the  court  holds 
the  right  of  the  de  facto  officer  to  retain  the 
fees  of  the  office  received  by  him  while  in 
possession  of  the  office,  as  against  the  de 
jure  officer  who  sues  to  recover  the  same. 
The  case  of  Dolan  v.  New  York,  68  N.  Y.  274, 
23  Am.  Rep.  1C8,  holds  that  disbursing  offi- 
cers charg^  with  the  duty  of  paying  official 
salaries  have,  in  the  exercise  of  that  duty,  a 
right  to  rely  upon  the  apparent  title  of  an 
officer  de  facto,  and  to  treat  him  as  an  officer 
de  jure  without  inquiring  whether  another 
has  the  better  right,  and  that  the  officer  de 
jure,  when  he  recovers  possession  of  the  office 
by  quo  warranto,  is  entitled  to  receive  from 
the  disbursing  officer  so  much  of  the  salary 
as  at  that  time  has  not  been  paid  to  the  in- 
truder. 

A  leading  case,  and  often  referred  to  as 
such,  is  Wayne  County  Auditors  v.  Benoit, 
20  Mich.  176,  4  Am.  Rep.  382.  Benoit  and 
one  Miller  were  candidates  for  the  office  of 
county  treasurer.  Miller  was  declared 
elected  by  the  canvassers,  and  was  commis- 
sioned, and  entered  upon  the  duties  of  the  of- 
fice January  1,  1867,  and  continued  to  per- 
form such  duties  until  November,  whfn  he 
was  ousted  by  the  judgment  of  the  supreme 
court  in  an  action  brought  by  Benoit  who 
then  took  the  office  and  continued  to  serve 
the  remainder  of  the  term.  In  making  final 
settlement,  Benoit  claimed  the  salary  for  the 
full  term,  including  that  portion  while  Mill- 
er performed  the  duties  and  received  pay- 
ment from  the  county  for  the  same.  And 
Benoit  in  his  final  settlement  withheld  a  sum 
of  money  equal  to  the  amount  paid  by  the 
county  to  Miller.  The  board  of  county  au- 
ditors refused  to  allow  Benoit's  claim,  and 
brought  action  on  his  bond  to  recover  the 
amount  so  witiiheld.  The  circuit  court  gave 
judgment  for  the  county,  and  Benoit  ap- 
pealed. The  supreme  court  says,  among 
other  things:  "It  seems  very  well  settled 
that,  as  against  the  person  who  has  kept 
him  out  of  office  by  the  intrusion,  an  action 
would  lie  for  the  injury.  .  .  .  Our  stat- 
ute has  recognized  the  right  to  thid  redress." 
And  the  court  decides  that  recovery  cannot 
be  had  against  the  county.  In  this  cafie, 
Justice  Cooley  filed  a  dissenting  opinion.  In 
which  he  holds  that  Miller  was  not  entitled 
to  receive  payment  from  the  county,  being  a 
de  facto  officer;  and  that,  while  a  de  facto 
officer  acting  aa  such  can  legally  discharge 
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the  duties  of  the  office  and  bind  private  in- 
dividuals, he  cannot  sue  and  recover  fees 
or  salary,  and  thereby  deprive  the  de  jure 
officer  of  the  same.  The  case  of  People,  Dor^ 
aey,  v.  Smyth,  28  Cal.  21,  is  referred  to  by 
Justice  Cooley  as  follows:  "This  decision 
appears  to  me  to  be  siustainable  on  the  sound- 
est reaflonfi  of  public  policy.  .  .  .  PubHc 
policy  requires  that  municipal  officers  should 
be  allowed  to  sanction  or  recognize  the  intru- 
sion only  so  far  as  may  be  necessary  to  give 
the  public  the  full  benefit  of  protection  which 
the  rule  regarding  the  acts  of  officers  de  facto 
was  designed  to  atford."  Juatice  Cooley  con- 
tends in  this  opinion  that,  notwitftistanding 
the  statute  of  Michigan  which  gave  Benoit 
the  right  to  recover  from  Miller  the  salary 
he  had  collected  as  such  de  facto  officer^  Be- 
noit should  have  the  right  to  recover  that 
amount  from  the  county,  and  not  be  forced 
to  look  to  Miller,  who  might  be  insolvent,  and 
that  payment  to  Miller  was  unwarranted  up- 
on legal  principles  which  he  presents  and  dis- 
cusses learnedly,  and  hid  opinion  in  this  case 
is  many  times  referred  to  witih  approval.  It 
is  interesting  to  follow  tiiis  case  and  cause 
of  action  in  tlie  supreme  court  as  reported, 
and  it  is  to  be  found  next  in  People,  benoit, 
V.  Miller,  24  Mich.  458,  9  Am.  Rep.  131,  a 
proceeding  in  quo  warrantx>.  Judgment  for 
damages  is  opposed  because  the  value  of  Mil- 
ler's services  was  not  allowed,  and  becaune 
Benoit's  earnings,  w^hile  kept  out  of  the  of- 
fice, were  not  deducted  from  salary  of  the 
office  during  said  time.  In  this  decision  the 
entire  court,  including  Justice  Cooley,  con- 
cur; and,  as  several  of  the  same  questions  are 
now  before  us,  we  quote:  "It  is  claimed  that 
Miller,  having  been  in  effioe  during  the  pre- 
ceding term,  was  bound  to  hold  over  until  hia 
successor  was  elected  and  qualified,  and  that, 
as  Benoit  did  not  qualify  until  after  the 
judgment  of  ouster.  Miller's  right  to  the 
salary  and  his  duty  to  hold  over  continued. 
It  would  be  a  sufficient  answer  to  this  to  re- 
fer to  the  judgment  already  given,  which  is 
conclusive  against  finy  pretense  of  a  lawful 
holding  over.  That  would  have  been  a  com- 
plete defense  to  the  original  action,  if  there 
had  been  any  foundation  for  the  clsiim.  But 
there  is  no  foundation  whatever  for  any  such 
pretext.  The  defense  in  this  case  rested  up« 
on  a  new  election  and  a  title  thereby  certified 
by  the  proper  authority  to  be  in  Miller  and 
his  taking  steps  to  qualify.  That  action  pre- 
cluded Benoit  from  qualifying,  and  his  at- 
tempt to  do  so  would  probably  have  been  nu- 
gatory. He  could  not  be  compelled  to  ten- 
der his  qualifying  papers  to  <^cers  who  had 
already  acted,  or  who  had  no  evidence  of  his 
rights.  The  law  expressly  allows  an  officer 
ousted  by  another  to  qualify  after  he  obtains 
judgment  in  his  favor.  .  .  .  We  do  not 
find  any  reason  or  authority  for  holding  that 
the  good  faith  of  the  intruder  can  make  any 
difference  touching  the  pecuniary  value  of 
the  office  to  the  person  kept  out,  ...  In 
such  offices  as  the  one  now  in  question  t&ere 
are  very  few,  if  any,  duties  which  cannot  be 
performed  by  deputy.  There  are  duties  for 
which  no  specific  payment  is  made  and  which 
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are  compensated  by  the  salary,  and  there  arc 
duties  which  are  paid  for  by  fees  or  other 
perquisites  only  earned  by  performing  those 
specific  duties.  There  may  be  reason  for  de- 
ducting from  any  official  earnings  the  actual 
cost  of  obtaining  them,  which  would  have 
been  entailed  on  any  person  who  might  have 
held  the  office.  It  is  difficult  to  see  how  any 
such  question  could  arise  here,  because  all 
that  expense  is  paid  by  the  county.  .  .  , 
The  official  salary  is  not  made  dependent  on 
the  amount  of  work  actually  done  by  the 
treasurer,  and  does  not  require  his  personal 
services  to  any  considerable  extent.  He 
would  not  forfeit  it  by  leaving  the  bulk,  or 
possibly  the  whole,  of  his  substantial  duties 
to  the  deputy  and  clerks.  He  would  not  nec- 
essarily lose  it  even  by  misconduct,  unless  re- 
moved from  office.  It  is  given,  no  doubt,  on 
the  theory  that  a  treasurer  is  worth  so  much 
to  the  county,  but  not  upon  any  specific  ap- 
portioimient  whereby  the  value  of  his  time 
and  sagacity  and  his  character  and  his  busi- 
ness knowledge  can  be  determined  separate- 
ly. But,  whatever  may  be  the  basis  of  the 
allowance,  it  is  fixed  upon  the  theory  that  it 
will  usually  be  paid  to  a  person  who  has 
been  selected  by  the  electors  or  appointing 
power  as  a  desirable  incumbent.  The 
amount  of  personal  labor  done  by  the  officer 
can  form  but  a  small  part  of  his  claim  to  the 
salaiy  in  such  an  office  a<s  this,  and  he  may  be 
much  less  competent  than  his  deputies.  But 
whether  it  be  or  be  not  important  that  this 
personal  labor  should  be  expended, — and  In 
some  offices  it  must  be, — the  inquiry  here  is, 
how  far  it  can  be  regarded  as  proper  to  make 
the  person  who  has  been  kept  out  of  the  office 
pay  for  the  services  of  the  wrongdoer. 
They  are  not  services  done  for  him  person- 
ally. They  are  not  services  done  at  his  re- 
quest, or  by  his  consent.  They  are  services 
which  it  must  be  assumed  he  would  have 
been  willing  to  perform  himself,  if  not  pre- 
vented by  the  intruder.  No  rule"  of  law  per- 
mits one  to  make  another  his  debtor  in  spite 
of  his  protest  and  against  his  will.  .  .  . 
The  money  which  Miller  received  from  the 
county  was  paid  to  him  because  he  was  an 
officer  de  facto,  and  as  the  perquisites  of  of- 
fice, and  not  for  private  services  independent 
of  official  character.  Having  received  it  as 
official  property,  he  must  restore  it  as  such. 
An  interroeddlcr  might  as  well  charge  a  com- 
mission on  rents  collected  of  tenants  without 
authority  from  the  landlord,  as  an  intruder 
into  office  claim  pay  for  his  personal  services 
from  the  legal  officer  Whom  he  has  kept  out. 
Miller's  services  were  not  rendered  with  any 
design  of  benefiting  Benoit." 

Other  courts  of  high  authority  have  an- 
Ikkounced  the  same  conclusion  that,  where  pay- 
ment has  been  made  to  an  officer  de  facto 
and  before  judgment  of  ouster,  the  de  jure 
officer  cannot  recover  from  the  city  or  coun- 
ty, and  some  courts  have  gone  so  far  as  to 
hold  that  this  rule  applies  even  where  it  is 
known  that  the  de  facto  officer  is  insolvent 
and  his  title  to  the  office  is  being  contested. 
Bhaw  v.  Pima  County  (Ariz.)  18  Pac.  273; 
Btate,  Vail,  v.  Clark,  52  Mo.  508;  Smith  v. 
45  L.  R.  A. 


New  York,  37  N.  Y.  518;  Westherg  v.  Kan- 
sas, 64  Mo.  493;  McVeany  v.  New  York,  80 
N.  Y.  185,  36  Am.  Rep.  600;  Dolan  v.  New 
York,  68  N.  Y.  274,  23  Am.  Rep.  168;  Steu- 
henville  v.  Gulp,  38  Ohio  St.  23,  43  Am.  Rep. 
417;  Shannon  v.  Portsmouth,  54  N.  H.  183; 
Chandler  v.  Hughes  County,  9  S.  D.  28 ;  Ful- 
ler V.  Roberts  County,  9  S.  D.  219;  State, 
Greeley  County,  v.  Milne,  36  Neb.  301,  19 
L.  R.  A.  689,  and  other  ca«ee.  All  through 
the  authorities  cited  and  those  we  shall 
hereafter  refer  to  it  is  held  that  an  officer 
de  facto,  as  such  only,  cannot  in  any  form 
of  action  recover  from  the  county  or  city  the 
fees  of  an  office,  although  he  may  have  per- 
formed the  duties  of  the  office.  The  author- 
ities upon  this  proposition  are  more  numer- 
ous than  upon  any  other  in  point,  and  the 
courts  holding  otherwise  are  so  far  in  tftie 
minority  that  it  is  not  necessary  to  refer  to 
them.  There  is  no  such  office  anywhere  as 
a  de  facto  office.  It  is  the  officer  and  not  the 
office  to  which  the  term  de  facto  is  applied. 
Norton  v.  Shelby  County,  118  U.  S.  442,  30 
L.  ed.  186.  One  of  the  most  condensed  and 
instructive  discusdions  we  found,  covering,  as 
it  seems  to  us,  all  of  the  contentions  here  in 
point,  is  Mr.  Freeman's  note  to  the  case  of 
Andrews  v.  Portland  (Me.)  10  Am.  St.  Rep. 
280,  from  which  we  quote:  "The  cases  in- 
volving the  right  of  an  officer  de  jure  to  his 
salary,  when  Uie  office  is  in  possession  of  an 
officer  de  facto,  are  incapable  of  reconcilia- 
tion. .  .  .  These  decisions  have  been 
placed  partly  upon  the  ground  that  the  offi- 
cer de  jure  had  no  property  rights  in  the  of- 
fice, and  partly  upon  the  ground  that  his 
right  to  th^  salary  or  emoluments  of  his  office 
was  not  dependent  upon  the  office,  but  upon 
the  actual  performance  of  his  services  as  a 
public  official ;  and  further  that,  while  there 
was  an  officer  de  facto  in  actual  possession 
of  the  office,  the  disbursing  officers  were  not 
entitled  to  consider  the  question  of  who 
ought  to  be  in  such  possession,  nor  to  question 
the  title  in  any  other  way  than  by  a  proceed- 
ing in  quo  warranto.  It  is  believed  that  none 
of  these  grounds  are  well  taken,  and  most 
courts  which  yet  maintain  the  generisd  rule 
have  stubstanUally  admitted  in  subsequent 
cases  that  the  grounds  for  it  did  not  in  fact 
exist.  In  the  first  place,  it  is  now  well  set^ 
tied  that  an  officer  de  facto  is  not  entitled 
to  the  salary  of  the  office,  and  that,  althoug'h 
he  may  faithfully  discharge  its  duties,  he 
cannot  maintain  any  action  againert  the  city 
or  county  for  the  compensation  to  which  he 
would  be'entitled  if  he  were  an  officer  de  jure. 
McCue  V.  Wapello  County,  56  Iowa,  698,  41 
Am.  Rep.  134;  Matthews  v.  Copian  County 
Supers.  53  Miss.  715,  24  Am.  Rep.  715;  Do- 
lan V.  New  York,  68  N.  Y.  274,  23  Am.  Rep. 
168.  In  the  next  place,  if  he  has  in  fact 
received  the  emoluments  of  the  office,  he  has 
no  right  whatever  to  retain  them,  and  he 
may  be  compelled  to  account  therefor  to  the 
officer  de  jure  in  any  appropriate  form  of  ac- 
tion. Douglass  v.  State,  Wright,  31  Ind. 
429;  Lawlor  v.  Alton,  Ir.  Rep.  8  C.  L.  160; 
Mayficld  v.  Moore,  53  111.  428,  5  Am.  Rep. 
62;   Wayne  County  Auditors  v.  Benoit,  20 
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Mich.  17G,  4  Am.  Rep.  382;  Rule  v.  Tait,  38 
Kan.  705;  Bier  v.  Gorrell,  30  W.  Va.  96 j 
Glascock  V.  LyonSy  20  Ind.  1,  83  Am.  Dec. 
299;  People^  Benoity  v.  Miller,  24  Mich.  468, 
9  Am.  Rep.  131 ;  Hunter  y.  Chandler,  45  Mo. 
452;  United  States,  Crawford,  v.  Addison, 
0  Wall.  291,  18  L.  ed.  919;  State,  Howerton, 
V.  Tate,  70  N.  C.  161.  If  a  judgment  of 
ouster  has  been  entered  a^inst  an  officer 
de  facto,  and  salary  is  thereafter  paid  to 
him,  the  officer  de  jure  may  maintain  an  ac- 
tion therefor  against  the  city  or  county,  not- 
withstanding such  payment,  McVeany  v. 
'Sexo  York,  80  N.  Y.  186,  36  Am.  Rep.  600. 
If  no  part  of  the  salary  has  been  paid  dur- 
ing the  incumbency  of  an  officer  de  facto,  the 
officer  de  jure,  although  he  performed  none 
of  the  duties  of  the  office,  may  maintain  an 
action  against  the  city  and  county  for  the 
salaiy  and  emoluments  thereof.  Dolan  v. 
Xcw  York,  68  N.  Y.  274,  23  Am.  Rep.  168; 
Comstock  V.  Grand  Rapids,  40  Mich.  397. 
If  it  is  true,  as  must  be  admitted,  that  an 
officer  de  jure,  though  he  performs  none 
of  the  duties  of  tiie  office,  may  maintain  an 
action  against  the  officer  de  facto  for  fees 
or  salary  actually  collected  by  him,  or 
against  the  city  or  county  for  salary  accru- 
ing during  the  incumbency  of  the  officer  de 
facto,  but  not  in  fact  paid  to  him,  then  it 
must  be  that  the  officer  de  jure  has  some 
property  rights  in  the  emoluments  of  the 
office,  and  that  these  rights  are  not  depend- 
ent U])on  his  performance  of  its  duties,  but 
upon  his  title  to  the  office;  and  it  is  difficult 
to  understand  how  the  wrongful  payment 
of  his  salary  to  a  person  not  entitled  to  re- 
ceive it  can,  in  any  respect,  ijnpair  hla 
right  to  recover  it,  as  though  no  payment 
whatever  had  been  made.  Hence  the  prin- 
cipal caae  and  caftes  in  California  and  Ten- 
nessee maintain  the  doctrine  against  the 
weight  of  authority,  but  in  harmony  we  think 
with  judicial  principles  that  the  payment  of 
the  salary  to  an  officer  de  facto  in  no  way  im- 
pairs the  right  of  the  officer  de  jure  to  re- 
cover such  salary  from  the  city,  county,  or 
other  public  body  charged  with  the  duty  of 
making  its  payment.  Memphis  v,  Wood- 
tcard,  12  Heisk.  499,  27  Am.  Kep.  750;  Sav- 
age v.  Pickard,  14  Lea,  46;  People,  Dorsey, 
V.  Smyth,  28  Cal.  21 ;  Carroll  v.  Sichenthaler, 
37  Cal.  193.  The  supreme  court  of  Oregon 
has,  however,  decided  tliat  in  no  event  can 
an  officer  de  jure  maintain  an  action  to  re- 
cover his  salary  while  the  office  is  in  pos- 
session of  an  oflioer  de  facto  whose  right  to 
the  office  has  not  been  fully  determined  by  an 
action  brought  expressly  for  tliat  purpose. 
Sclby  V.  Portland,  14  Or.  243,  58  Am.  Rep. 
307.  And  in  New  Jersey  an  officer  de  jure 
cannot  recover  from  an  officer  de  facto  the 
emoluments  of  office  received  "by  the  latter 
while  in  discharge  of  its  duties  in  good  faith, 
and  in  the  belief  tliat  he  was  entitled  to  the 
office  and  its  emoluments.     Stuhr  v.  Curran, 

44  X.  J.L.181,4^  Am.  Rep.353."  In  addition 
to  the  cases  cited  by  Mr.  Freeman,  supra, 
that  support  the  doctrine  that  the  payment 
of  the  salary  to  an  officer  de  facto  in  no  way 
impairs  the  right  of  the  officer  de  jure  to  re- 
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cover  such  salary  from  the  city,  county,  or 
other  public  body  charged  with  the  duty  of 
making  its  payment,  we  find  that  several 
states  since  that  time,  and  some  prior  there- 
to, have  announced  the  same  doctrine.  In 
Andrews  v.  Portland,  -79  Me.  484,  the  court 
says:  "A  dc  facto  officer  has  no  l^al  right 
to  the  emoluments  of  the  office,  the  duties 
of  which  he  performs  tinder  color  of  an  ap- 
pointment, but  without  legal  title.  He  can- 
not maintain  an  action  for  the  salary.  His 
action  puts  in  issue  his  legal  title  to  the 
office,  and  he  cannot  recover  by  showing 
merely  that  he  was  an  officer  de  facto  [citing 
a  large  number  of  authorities].  .  .  . 
Hence  it  was  held  in  Nichols  v.  MacLean,  101 
N.  Y.  526,  54  Am.  Rep.  730,  after  a  careful 
examination  of  authorities,  tliat  the  de  jure 
officer,  who  was  prevented  from  perfonning 
the  duties  of  the  office  by  an  illegal  removal 
might  recover  of  the  de  facto  officer,  who  per- 
formed the  duties  under  color  of  an  appoint- 
ment, the  salary  which  he  had  drawn  while 
performing  them.  This  result  can  be 
reached  onJy  on  the  ground  that  the  de  facto 
officer  has  no  right  to  the  emoluments  of  the 
office.  But  it  is  contended  by  the  learned 
counsel  for  the  defendant  that,  admitting  the 
foregoing  propositions  to  be  well  founded.still 
Decelle  was  exercising  the  duties  of  the  office 
in  fact,  under  color  of  title  upon  which  the 
defendant  might  well  act,  before  his  legal 
right  was  decided,  and  be  legally  protectcil 
in  paying  the  salary  to  him.  We  tnink  this 
contention,  when  tested  by  the  facts  of  the 
case  and  well-establisJied  legal  principles,  is 
unsupported  by  logic  or  sound  reason.  The 
city  had  full  notice  of  the  plaintiff's  claim 
as  the  legal  officer,  and  that  the  title  to  thi? 
office  was  in  litigation.  It  must  be  held  that 
it  knew  that  the  legal  title  to  tne  office  would 
draw  with  it  the  salary.  May  it  assume  to 
determine  the  question  of  legal  right  between 
the  parties  before  decided  by  the  court,  pay 
to  the  one  having  no  legal  title,  and  then 
successfully  tet  up  its  action  in  defense  of 
the  claim  of  the  one  having 'the  legal  right? 
May  A,  who  holds  a  fund  claimed  by  B  and" 
C,  with  full  notice  of  tlie  claim  of  each, 
elect  to  determine  between  them,  and  pay  to 
B,  who  has  a  prima  facie  right,  and  set  up 
the  payment  as  a  defense  to  the  claim  of  C, 
who  has  the  legal  title?  It  is  perfectly  well 
settled  that  he  cannot.  If  he  elects,  it  is  ot 
his  peril.  He  is  not  required  to  do  so.  He 
may  await  an  action  at  law  and  then  bring 
both  claimants  into  court  by  bill  of  inter- 
pleader to  litigate  their  title,  or  he  may 
bring  the  bill  at  once  without  waiting  for  the 
commencement  of  an  action  at  law.  Here 
the  city  was  in  no  peril.  It  might  have  re- 
fused to  pay  to  either  till  the  title  to  th* 
office  was  determined,  or  by  bill  of  inter- 
pleader it  might  have  brought  the  parties  in- 
to court  to  litigate  their  title  to  the  salary. 
.  .  .  We  are  aware  that  courts  of  high 
authority  have  sustained  the  doctrine  con- 
tended for  by  tihe  defendant.  The  doctrine 
of  the  court  of  appeals  of  New  York  now 
seems  to  be  that  a  payment  of  the  salary 
by  the  city  to  the  officer  de  facto  before  the 
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title  to  the  office  is  determined  is  a  good  de-> 
fense  to  a  claim  by  the  legal  officer,  but  thab 
the  legal  officer  may  recover  all  of  the  salary 
not  in  fact  paid  before  the  right  to  the  office 
is  determined,  although  it  accrued  before 
the  determination  of  the  title.  We  do  not  find 
that  that  court  has  noticed  the  element  of 
notice  to  the  city  by  the  legal  officer  of  his 
claim  before  payment.  Courts  in  some  other 
states  have  followed  the  New  York  doctrino. 
Courts  of  high  authority  in  several  of  the 
states  have  held  that  the  officer  having  a  le- 
gal title  to  the  office  may  recover  of  the  city 
the  salary,  notwithstanding  it  has  been  paid 
to  the  officer  de  facto.  We  have  not  attempt- 
ed to  analyze  the  cases  and  to  try  to  reconcile 
them.  They  appear  irreconcilable.  Our 
court  is  un<Jommitted,  and  we  have  come  to 
the  conclusion  which  seems  to  us  best  sup- 
ported by  reason  and  eound  legal  principles." 
And  in  this  ease  the  judgment  was  for  the  de 
jure  officer;  allowing  him  to  recover,  not- 
withstanding the  fact  that  the  city  had  al- 
ready paid  a  de  facto  officer. 

Pennsylvania  seems   to  have   settled    the 
question  in  one  of  the  shortest  opinions  found, 
in  the  case  of  Philadelphia  v.  Rink    (Pa.)  2 
Atl.  505;  and  it  is  quite  refreshing  to  find 
a  court  that,  in  view  of  the  wide  difference 
in  the  opinions  of  the  courts  upon  the  ques- 
tion ( and  we  find  that  they  were  called  to  its 
attention),  can    dispose    of    the  matter    so 
briefly,  and  apparently  with  entire  satisfac- 
tion as  to  the  correctness  of  the  result  an- 
nounced.   This  case  is  where  Rink  and  Bair 
were  candidates  for  election  to  the  office  of 
magistrate  of  the  city.    The  judges  of  elec- 
tion certified  that  Barr  had  received  a  ma* 
jority  of  fifteen  votes.    This  was  in  Febru- 
ary, 1880.     Kink  contested,  the  court  found 
that  he,  and  not  Barr,  was  elected,  the  su- 
preme court  affirmed,  and  on  April  13,  1883, 
Rink  was  commissioned  and  took  the  office. 
Barr  took  the  oath  of  office  and  gave  bond 
March  30,    1880,  was  commissioned    by  the 
governor,  and  acted  as  magistrate  from  the 
first  Monday  of 'April,   1880,  to  April    17, 
1883,  receiving  the  salary   of   a  magistrate 
from  the  first  Monday  of  April,  1880,  to  the 
first     Monday    of     January,     1883.      Rink 
brought  an  action  against  the  city  of  Phila- 
delphia to  recover  the  salary  for  the  time 
that  Barr  had  held  the  office  and  been  paid 
the  salary,    and  was    given  judgment  for 
$10,297.60,  and  interest  from  April  15,  1884. 
In  the  opinion  of  the  trial  court,  Ludlow,  P. 
J.,  said:     "The  salary  is  annexed  to  the  of- 
fice of  a  magistrate,  and  to  the  person  who 
holds  the  title,  and  not  to  a  mere  incumbent 
who  has  been  legally  declared  to  have  been 
an  intruder,  and  therefore  only  a  de  facto 
officer.    People,  Dorsey,  v.  Smyth,  28  Cal. 
21;  Douglass  y.  State,  Wright,  31  Ind.  42y. 
If  there  ever  was  a  case  in  which  'prevention 
is  equivalent  to  performance,*  this  is  that 
case."    From  this   judgment    the   city   ap- 
pealed, and  one  of  the  defenses,  as  shown  by 
the  case,  was  that  ihe  services  for  which 
judgment  had  been  rendered  had  been  paid 
for'to  the  de  facto  officer;  and  we  will  quote 
the  opinion  in  full  on  appeal:     "In  the  con- 
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test  between  Barr  and  the  defendant  in  er- 
ror the  court  below  decreed  that,  at  the  elec- 
tion held  on  the  third  Tuesday  of  February, 
1880,  the  latter  received  the  highest  number 
of  votes,  and  was  duly  and  legally  elected  a 
magistrate  in  and  for  said  city  of  Phila- 
delphia. That  decree  was  affirmed  in  this 
court.  Thereupon  he  was  duly  commissioned 
by  the  governor  to  be  a  magistrate  of  said 
city,  and  giving  and  granting  unto  him  full 
right  and  title,  ititer  alia,  %o  receive  and  to 
enjoy  all  and  singular  the  emoluments  to  Ji 
magistrate  lawfully  belonging  or  in  any  wise 
appertaining  by  virtue  of  the  Constitution 
and  laws  of  this  commonwealth,  to  have  and 
to  hold  this  commission  and  the  office  here- 
by granted  unto  you  for  the  term  of  five 
years,  to  be  computed  from  the  first  Monday 
of  April,  1880.'  That  decree  established  tho 
right  of  the  defendant  in  error  to  the  office 
and  all  of  the  emoluments  thereof  from  the 
time  his  term  legally  commenced.  It  is  no 
answer  to  say  that  he  did  not  then  take  the 
oath  or  give  the  bond.  He  was  denied  the 
privilege  of  doing  either.  If  he  had  gone 
through  the  form  of  then  executing  the  pa- 
pers, no  effect  could  have  been  given  to  taem 
prior  to  the  decree  in  his  favor.  He  was  not 
kept  out  of  the  office  by  reaaon  of  any  such 
omission,  but  by  reason  of  the  fact  that  it 
had  been  declared  that  Barr  had  received  a 
larger  number  of  votes,  and  the  latter  was 
actually  occupying  the  office.  The  court  cor- 
rectly entered  judgment  in  favor  of  the  de- 
fendant in  error  on  the  reserved  points. 
Judgment  aflirmed." 

In  McCue  v.  Wapello  County,  56  Iowa, 
698,  41  Am.  Rep.  134,  the  court  says:  "The 
district  court  found  that  plaintiff  was,  dur« 
ing  the  time  the  services  in  question  were 
rendered,  sheriff  de  facto,  acting  in  good 
faith  under  a  claim  of  right  to  the  office,  and 
is  therefore  entitled  to  recover  the  compen- 
sation provided  by  law  for  such  services. 
Here  is  the  decisive  error  of  the  learned 
judge  of  the  district  court.  The  doctrines 
of  the  law  applicable  to  officers  de  facto  do 
not  extend  so  far  as  to  confer  upon  them  all 
the  rights  and  protection  to  which  an  officer 
de  jure  is  entitled.  The  doctrines  operate 
only  for  the  protection  of  the  public.  They 
cajinot  be  invoked  to  give  him  the  emolu- 
ments of  the  ofiice  as  against  the  officer  de 
jure.  Upon  this  very  point  we  used  the  fol- 
lowing language  in  McCue  v.  Wapello  Couii* 
ty  Circuit  Ct.  51  Iowa,  60,  67:  *It  will  be 
remembered  that  one  exercising  the  power  of 
an  officer  without  lawful  authority  is  regard- 
ed as  an  officer  de  facto  not  for  his  own  pro- 
tection or  advantage,  but  for  the  protec- 
tion of  the  public  and  those  who  are  do- 
ing business  with  him.  When  his  right  lo 
possession  of  the  office  is  to  be  determined,  he 
cannot  be  declared  an  officer  de  jure  on  the 
ground  that  be  has  been  an  officer  de  facto.' 
We  may  add  that  the  right  to  the  possession 
of  an  ofiice  carries  wrtii  it  the  right  to  emol- 
uments pertaining  to  the  place.  When  an 
officer  seeks  to  recover  these  emoluments,  he 
must  show  his  right  to  the  possession  of  the 
office.    The  rule  is  based  upon  the  ground 


803 


Wtomino  Sufbomk  Court. 


Apr., 


that  th«  officer  de  jure,  who  has  been  onfltecl 
from  his  place  by  an  intruder,  has  a  property 
interest  in  the  emoluments  of  the  office,  of 
which  he  cannot  be  deprived  by  one  having 
no  title  thereto.     Thi6   property  right  de- 
mands protection,  and  the  officer  £s  facto 
cannot  recover  emoluments  to  which  the  offi- 
cer de  jure  is  entitled.     No  such  right  inter- 
venes when  tho  acts  of  a  de  facto  officer  done 
in  the  discharge  of  the  duties  of  the  office  are 
considered.     The   rights    and   proteation   of 
the  public  and  all  persons  transacting  busi- 
ness with  the  officer  demand  that  such  right 
.  be  held  valid.    But,  when  the  question  in- 
volving the  emoluments  of  the  office  are  con- 
sidered, the  rights  of  the  officer  de  jure  for- 
bid that  the  intruder  be  regarded  as  the  offi* 
cer.     .     .     .     Th«   court   l^ow   found   that 
plaintiff  held  the  office  under  a  claim  of  right 
and  in  good  faith,  and  that  he  was  not  a 
mere  intruder.     The  good  faith  and  claim  of 
right  of   an   officer  de  facto  cannot  affect 
the  rights  of  the  officer  de  jure  to  emol;i-> 
ments  of  the  office,  nor  will  these  things  de- 
prive the  incumbent  of  the  character  of  an 
intruder.     Good  faith  and  claim  of  right  are 
usually,  if  not  always,  exercised  by  de  f<icto 
officers;  if  they  be  absent,  he  is  criminally 
liable.     Code,  §§  3962,  3963.     The  officer  de 
facto,  when  the  righta  of  the  de  jure  officer 
are  considered,  must  be  regarded  as  an  in- 
truder, even  though  he  claim  the  office  in  good 
faith.    l%is  conclusion  is  supported  by  the 
authorities  jujst  cited.     We  reach  the  very 
satisfactory  conclusion  that  the  plaintiff  la 
not  entitled  as  an  officer  de  facto  to  recover 
the  emoluments  of  the  office;  tnat  Stewart, 
the  officer  de  jure,  is  entitled  to  all  of  them ; 
and  that  defendant  is  not  liable  in  this  ac- 
tion."   In  the  above  case  the  de  facto  officer 
was  acting  as  sheriff  of  the  county,  and  this 
action  was  brought,  not  only  to  recover  tlie 
fees  of  the  office  during  the  time  he  was  act- 
ing as  such  de  facto  officer,  but  also  to  recov- 
er money  actually  expended  in  the  discharge 
of  the  duties  of  the  office;  and  the  court  de- 
nied his  right  to  recover  either  from  the 
county,  but  says :  "Doubtless  he  is  entitled  to 
recover  from  the  officer  de  jure,  Stewart,  the 
compensation   to    which   he  is   entitled   by 
contract  or  by  law." 

The  case  of  People,  Dorsey,  v.  Smyth,  28 
Cal.  21,  is  one  often  referred  to  in 'the  au- 
thorities, and  from  it  we  quote:  "The  sal- 
ary annexed  te  a  public  office  is  incident  to 
the  title  to  the  office  and  not  to  its  occupation 
and  exercise.  People,  Morton,  v.  Tieman,  8 
Abb.  Pr.  359.  In  the  case  cited,  the  court 
said:  'The  salary  and  fees  are  incident  to 
the  title,  and  not  to  the  usurpation  and  color- 
able possession  of  an  office.  An  officer  de 
facto  may  be  protected  in  the  performance  of 
acts  done  in  good  faith,  in  the  discharge  of 
the  duties  of  an  office,  under  color  of  right, 
and  third  persone  will  not  be  permitted  to 
question  the  validity  of  his  acts  by  impeaoh- 
ing  his  title  to  the  office.  Public  interests 
require  that  acts  of  public  officers,  who  are 
such  de  facto,  should  be  respected  and  held 
valid  as  to  third  persons  who  have  an  inter- 
est in  them,  and  aa  concerns  the  public,  in 
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order  to  prevent    a  failure    of    justice.    2 
Kent,  Com.  295.     But  it  does  not  follow  that 
a  right  can  be  asserted  and  enforced  on  be- 
half of  one  who  acts  merely  under  color  of 
office,  without  legal  authority,  as  if  he  were 
an    officer    de    jure.    When    an    individual 
claims  by  action  the  office  or  the  incidents 
to  the  olfice,  he  can  only  recover  upon  proof 
of  title.    Possession  under  color  of  right  may 
well  serve  as  a  shield  for  defense,  but  cannot, 
as  againet  the  public,  be  converted  into  a 
weapon  of  attack  to  secure  the  fruits  of  the 
usurpation  and  the  incidente  to  the  office.' " 
And  in  several  cases  since  the  one  referred 
to  California  has  maintaineu  the  same  aoc- 
trine.    Burke  v.  Edgar,  67  Cal.  182;  People, 
Culbertaon,  v.  Potter,  63  Cal.  127;  Ward  v. 
Marshall,  96  Cal.  165.     In  the  case  of  Peo- 
pie,  Dennis,  v.  Brennan,  30  How.  Pr.  417, 
Justice    Barnard    uses    the    following    lan- 
guage:    "These  commissioners  were  not  de 
facto  officers,  and  the  comptroller  could  have 
defended    himself    from    payment    to    the 
de  facto  officers, — if  they  were  so, — by  deny- 
ing their  title  to  the  office;  but  finally  assum- 
ing these  comanissioners  to  have  been  de  facto 
officers,  and  that  defendant  would  be  pro- 
tected in  hie  payment  to  them  as  against  the 
city,  what  has  this  to  do  with  the  relator's 
claim  ?     He  is  the  de  jure  officer.     He  alone 
is  entitled  to  the  salary.      He  has  done  notli* 
ing   to  destroy   his  right.    The   money   for 
him  was  by  the  city  paid  into  ite  treasury. 
He  seeks  it  from  the  treasury,  and  not  from 
the    comptroller.     It    is  no    defense  to  his 
claim  for  the  comptroller  to  say  he  has  made 
a  misteke,  atnd  has  paid  it  to  Uie  wrong  per- 
son."   In  State,  Worrell,  v.  Carr,  129  Ind. 
44,  13  L.  R.  A.  177,  the  court  says:     "The 
legal  officers  are  entitled   to    their  salaries 
and  money  appropriated  for  conducting  a  de- 
partment of   state  or    a  public    institution 
should.be  drawn  by  the  officer  legally  entitled 
to  receive  it,  and  not  by  ajiy  certain  person, 
regardless  of  whether   he   has  been    legally 
elected  or  is  in  possession  of  the  office  or  not; 
and  it  is  not  within  the  province  of  the  legis- 
lature to  declare  in  an  appropriation  bill  who 
are,  or  who  are  not,  the  legally  elected  offi- 
cers of  any  department.     They  probably  may 
provide  against  the  paying  out  of  the  money 
to  any  person  other  than  Ibhe  legally  qualified 
and  acting  officer  or  officers,  and  subject  the 
officer  to  a  penalty  for  paying  the  same  to 
any  other  than  such  officer  or  officers;  but  it 
cannot  adjudicate  ae  to  who  are  the  legal 
officers,  and  provide  that  payment  shall  be 
made  to  them  and  none  other.    The  conclu- 
sion we  have  reached  is  well  supported  by  the 
most    recent    and    well-reasoned    cases,  al- 
though there  is  some  irreconcilable  conflict 
in  tl^  authorities,  particularly  in  the  earlier 
cases."    This   court   quotes   at  considerable 
length  and  with  approval  from  Andreu^s  -v. 
Portland,  79   Me.  484,  and  also   from  Mr. 
Freeman's  note  (Me.)   10  Am.  St.  Rep.  280, 
and  also  from  Justice    Cooley's    dissenting 
opinion  in  Wayne  County  Auditors  v.  B3- 
noit,  20  Mich.  176,  4  Am.  Rep.  382.     Where 
an  election  is  contested,  the  requirement  to 
qualify  within  a  prescribed  time  does  not  ap- 
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ply  until  the  termination  of  the  contest. 
Pearson  v.  Wilson,  67  Miss.  848 ;  Fancell  v. 
Adams,  112  111.  67;  People,  Benoit,  v.  Mil- 
ler, 24  Mich.  458,  9  Am.  Rep.  131. 

Believing  that  we  have  olearly  shown  that 
a  discussion  of  each  case  would  prove  almost 
interminable,  and  that  we  have  given  some 
of  the  best-considered  cases  on  each  side  of 
the  question,  we  are  of  the  opinion  that  pay- 
ment made  to  a  de  facto  officer  is  no  defense 
to  an  action  brought  by  a  de  jure  officer  for 
the  salary  of  an  office  to  which  he  has  been 
legally  declared  entitled  from  the  conunence- 
ment  of  the  term,  as  in  this  case.  We  find 
one  exception  to  thie  rule  as  stated,  and  that 
is  where,  as  in  this  case,  after  having  been 
legally  declared  entitled  to  the  office  and  no 
opposition  is  made  to  the  de  jure  officer,  and 
he  neglects  to  qualify  by  giving  bond,  aN 
though  he  takes  the  oath  of  office,  and  the 
office  for  that  period  is  necessarily  filled  by 
a  de  facto  officer,  who  has  been  paid  for  sucn 
services,  the  officer  de  jure  cannot  recover 
salary. 

Answering  the  questions  submitted  for  our 
decision,  therefore,  we  say:  To  the  fir.st 
question,  we  answer  in  the  affirmative,  with 
the  exception  hereinafter  stated ;  and  we  givje 
the  same  answer  to  questions  2,  3,  and  4, 
To  the  fifth  question  we  answer  that  pay- 
ment made  by  the  county  for  services  ren- 


dered by  the  incumbent,  the  same  bein^  the 
salary  of  the  office  for  the  period  after  judg- 
ment in  favor  of  the  contestant  up  to  the 
time  the  contestant  filed  his  official  bond  and 
the  same  was  approved,  is  a  good  defenee  to 
this  action  for  the  salary  for  that  period,  and 
that  the  contestant  is  not  entitled  to  the  sal- 
ary of  the  office  for  that  time.  The  contest- 
ant should  have  filed  his  bond  within  a  rea- 
sonable time  after  the  final  determination  of 
the  contest.  It  appears  that  there  was  an 
opportunity  for  him  to  have  presented  a 
good  and  sufficient  bond  early  in  January. 
He  was  not  prevented  from  doing  so  by  the 
incmnbent  or  by  the  board.  He  could  not 
take  his  office  until  he  had  done  so.  Up<m 
the  principle  of  the  adjudicated  cases  he 
snould  not  be  held  entitled  to  the  salary  for 
the  period  when,  by  his  own  act  and  omission, 
he  was  not  entitled  to  the  office.  Such  rea- 
sonable time  for  the  filing  of  the  bond  must 
be  determined  upon  the  facts  of  each  case. 
It  is  therefore  our  opinion  that  from  the 
time  of  the  judgment  of  ouster  until  Febru- 
ary Ist  thereafter  this  plaintiff  is  not  en- 
titled to  recover.  With  the  exception  last 
aforesaid,  the  sixth  question  is  answered  4n 
the  negative. 

Pottery  Oh.  J.,  and  Com,  J.,  concur. 
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James  RYAN,  Plff,  in  Err., 
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LOUISVILLE  AND  NASHVILLE  TERMI- 
NAL COMPANY. 
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1.  The  qaestion  irhetlier  or  not  tlie 
use   for  Tvlilch  property  is  souffht  to 

be  taken  under  the  power  of  eminent  domain 
is  pabllc  is,  in  the  last  resort,  for  the  courta 

2.  The  provision  of  a  railroad  teruti- 
nal  for  the  accommodation  of  all  railroads 
concentrated  at  a  city,  *'to  facilitate  the 
public  convenience  and  the  safety  of  the 
transmission  of  railroad  passengers  and 
freight,"  Is  a  public  use,  to  acquire  necessary 
pronerty  for  which  the  power  of  eminent  do- 
main may  be  exercised. 

8.  That  the  charter  of  a  corporation 
organised  to  construct  a  nnlon  termi- 
nal for  all  railroads  entering  a  city  fixes  no 
rates  to  be  charged  by  it  for  the  use  of  its 
trades  does  not  prevent  the  enterprise  from 
being  a  public  one. 

4.  An  enterprise  is  not  sho^rn  to  be  a 
private  one  merely  by  the  fact  that  it  was 
set  on  foot  for  the  profit  of  the  corporators. 

6.  A  statute  fflvinff  a  corporation  or- 
aranlsed  to  furnish  railroad  terminal 


facilities  the  riffht  of  eminent  do- 
main Is  not  made  unconstitutional  as  au* 
thorlzing  the  taking  of  property  for  private 
purposes,  by  the  fact  that  the  corporation  Is 
authorized  to  maintain  at  its  passenger  sta- 
tion a  hotel,  restaurant,  and  news  stand. 
6.  Provisions  empower  Inar  railroad 
companies  nvhich  contract  with  a  ter- 
minal coutpanr  to  guarantee  the  principal 
and  Interest  of  bonds  issued  by  such  com- 
pany,  as  well  as  other  contracts,  and  to  sub- 
scribe for  Its  capital  stock,  are  within  a  title 
"An  Act  to  Amend  an  Act  Entitled  *An  Act 
to  Provide  for  the  Organization  of  Railroad 
Terminal  Corporations,  and  to  Define  the 
Powers,  Duties,  and  Liabilities  Thereof.'  " 

(March  15,  1890.) 

ERROR  to  the  Circuit  Court  for  Davidson 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  a  proceeding  to  condemn  certain 
real  estate  for  the  use  of  plaintiff  under  the 
right  of  eminent  domain.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  Ryan  for  plaintiff  in  error. 

Messrs.  J.  M.  Dickinson,  Cliarles  N. 
Bnroh,  and  Moore  Sb  MoNally,  for  defend- 
ant in  error : 

A   corporation  organized   to  supply  ade- 


NoTE. — On  the  question  of  public  purpose  in 
the  construction  of  a  union  railroad  terminal 
the  authorities  are  very  fully  presented  in  the 
45  L.  R.  A. 


briefs  and  opinion  reported  In  this  case.  For 
a  few  such  authorities,  see  also  note  to  Lyon 
V.  McDonald  (Tex.)  9  L.  R.  A.  296* 
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qiiate  terminal  facilities  for  the  use  of  rail- 
roads, under  the  enlarged  needs  and  de- 
mands of  modern  times,  is  not  granted  an  in- 
consistent or  incongruous  privilege  in  being 
permitted  to  maintain,  at  passenger  sta- 
tions, a  place  where  passengers  may  obtain 
food  and  newspapers. 

Covington  titock-Yards  Co.  v.  Keith,  139 
U.  S.  128,  35  L.  ed.  73. 

Every  intendment  is  made  in  favor  of  the 
validity  of  an  act  of  the  legislature,  and  he 
who  attacks  ito  validity  must  be  a/ble  to 
put  his  finger  on  the  fatal  vice  in  it. 

Stratton  Claimants  v.  Morris  Claimants, 
80  Tenn.  497,  12  L.  R.  A.  70  j  Cooley,  Const. 
Lim.  173;  Bell  v.  Bank  of  Nashville,  Peck 
(Tenn.)  209;  Luehrman  v.  Shelby  County 
Taxing  Dist.  2  Lea,  438;  Hope  v.  Deaderick, 
8  Humph.  8,  47  Am.  Dec.  507 :  Demoville  v. 
Davidso7h  County,  87  Tenn.  220. 

Grounds  acquired  by  eminent  domain  for 
depots  and  staition  houses  by  union  depot 
companies  organized  under  the  Michigan  un- 
ion depot  act  (Mich.  Pub.  Laws  1881,  p.  320; 
How.  JStat.  p.  888 ) ,  are  s-tamped  with  a  pub- 
lic character  and  a  trust  for  the  public  use, 
which  cannot  be  devested  by  any  act  of  the 
corporators  of  the  company. 

Fort-Street  Union  Depot  Co,  v.  Morton,  83 
Mich.  265. 

Where  property  is  devoted  to  a  use  in 
which  the  public*  has  an  interest,  it  is  af- 
fected with  a  public  use^  and  is  subject  to 
regulation  of  rates,  etc.,  under  the  public 
power. 

Rippe  V.  Becker,  56  Minn.  108,  22  L.  R.  A. 
857;  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  Budd  v.  New  York,  143  U.  S.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45;  Bra^s  v. 
North  Dakota,  Stoeser,  153  U.  S.  391,  38  L. 
ed.  757,  4  Inters.  Com.  Rep.  670;  Stewart  v. 
Great  Northern  R.  Co,  65  Minn.  515,  33  L. 
R.  A.  427;  Randolph,  Em.  Dom.  §  21;  Peik 
V.  Chicago  d  N.  W.  R.  Co,  94  U.  S.  164,  24 
L.  ed.  97 ;  Dow  v.  Beidelman,  125  U.  S.  680, 

31  L.  ed.  841,  2  Inters.  Com.  Rep.  56;  Geor- 
gia R.  d  Bkg.  Co,  v.  Smith,  128  U.  S.  174, 

32  L.  ed.  377 ;  Spring  Valley  Waterworks  Co, 
V.  Schottler,  110  U.  S.  347,  28  L.  ed.  173; 
Central  Union  Teleph,  Co.  v.  State,  Fal- 
ley,  118  Ind.  194;  State,  Webster,  v.  Nebras- 
ka Teleph.  Co.  17  Neb.  126,  52  Am.  Rep. 
404;  Nash  v.  Page,  80  Ky.  539,  44  Am.  Rep. 
490 ;  Zanesville  v.  Zanesville  Gaslight  Co,  47 
Ohio  St  1. 

Although  the  determination  of  the  legis- 
lature is  not  conclusive  that  a  purpose  for 
which  it  directs  property  to  be  taken  is  a 
public  use,  yet  it  is  conclusive,  if  the  use  is 
public,  that  a  necessity  exists  which  requires 
the  property  to  be  taken. 

Moore  v.  Sanford,  151  Mass.  285,  7  L.  R. 
A.  151. 

The  presumption  is  in  favor  of  the  public 
character  of  a  use  declared  to  be  public  by 
the  legislature;  and  unless  it  is  seen  at  the 
first  blush  that  it  is  not  possible  for  the  use 
to  be  public,  the  courts  cannot  interfere. 

Mills,  Em.  Dom.  2d  ed.  §  10. 

The  legislature  may  delegate  to  an  officer 
or  corporation  the  right  to  determine  the 
45  L.  R.  A. 


necessity  of  the  exercise  of  the  power  of  emi- 
nent domain. 

State,  Baltsell,  v.  Stewart,  74  Wis.  620,  3 
L.  R.  A.  394 ;  St,  Louis,  I.  M,  d  S.  R.  Co.  v. 
Petty,  57  Ark.  359,  20  L.  R.  A.  434;  Harlem 
River  d  P.  R.  Co.  v.  Arnow,  47  N.  Y.  Supp. 
438 ;  Fletcher  v.  Chicago,  St.  P.  M.  d  O.  R. 
Co.  67  Minn.  339. 

"What  is  a  public  use"  within  the  consti- 
tutional prohibition  against  the  taking  of 
private  property  is  a  question  for  the  court 
to  determine  in  the  light  of  present  condi- 
tions and  the  demands  of  our  present  civili- 
zation. 

Every  j^resumption    and    reasonable    in- 
tendment IS  to  be  made  in  favor  of  what  the 
legislature  has  declared  to  be  a  "public  use." 
Mills,  Em.  Dom.  2d  ed.  §  10. 

W^hat  is  a  ^blic  use  depends  on  the  vary- 
ing demands  and  needs  of  our  social  condi- 
tion. 

Paxton  d  H.  Irrig.  Canal  d  Land  Co. 
V.  Farmers'  d  M.  Irrig,  d  Land  Co.  45 
Neb.  884,  29  L.  R.  A.  853 ;  Scudder  v.  Tren- 
ton Delaware  Falls  Co.  1  N.  J.  Eq.  694,  23 
Am.  Dec.  756 ;  Stewart  v.  Great  Northern  R. 
Co.  65  Minn.  515,  33  L.  R.  A.  427;  Rippe  v. 
Becker,  56  Minn.  108,  22  L.  R.  A.  867 ; 
Munn  V.  Illinois,  94  V,  S.  113,  24  L.  ed.  77; 
Budd  V.  New  York,  143  U.  S.  517,  36  L.  ed. 
247,  4  Inters.  Com.  Rep.  45 ;  Brass  v.  North 
Dakota,  Stoeser,  153  U.  S.  391,  38  L.  ed.  757, 
4  Inters.  Com.  Rep.  670. 

All  improvements  that  may  be  made,  if 
useful  to  the  public,  may  be  encouraged  by 
the  exercise  of  eminent  domain. 

Mills,  Em.  Dom.  2d  ed.  §  21 ;  Concord  R. 
Co.  V.  Greely,  17  N.  H.  47 ;  Weaver  v.  Missis- 
sippi d.R.  River  Boom  Co.  28  Minn.  534; 
Finney  v.  Somerville,  80  Pa.  59;  Re  Staten 
Inland  Rapid  Transit  Co.  103  N.  Y.  251 ; 
West  Virginia  Transp.  Co.  v.  Volcanic  Oil  d 
Coal  Co.  5  W.  Va.  382;  Spofford  v.  Bucks- 
port  d  B.  R.  Co,  66  Me.  26. 

The  fact  that  there  will  be  a  private  bene- 
fit is  not  incompatible  with  the  public  use. 

Randolph,  Em.  Dom.  §  54. 

The  state  may  authorize  the  condemnation 
of  land  for  passenger  and  freight  stations. 

Harlem  River  d  P.  R.  Co,  v.  Arnow,  47 
N.  Y.  Supp.  438;  Black,  Const.  Law,  §§  124- 
126;  Randolph.  Em.  Dom.  §§  170-184;  Mills, 
Em.  Dom.  §  59;  3  Elliott,  Railroads,  pp. 
1354,  1355,  1386. 

The  efficiency  of  a  railroad  is  not  secured 
by  tha  construction  of  the  main  roadbed. 

Randolph,  Em.  Dom.  §  45;  iZe  New  York 
C  d  n.  R.  R.  Co.  77  N.  Y.  248;  Philadelphia, 
W.  d  B.  R.  Co.  V.  Williams,  54  Pa.  103 ;  Gie- 
sy  V.  Cincinnati,  W.  d  Z.  R.  Co.  4  Ohio  St. 
308;  Hamilton  v.  Annapolis  d  E.  Ridge  K. 
Co.  1  Md.  553 ;  State,  New  Haven  d  D.  R.  Co., 
V.  Railroad  Comrs.  56  Conn.  308 ;  Fort-Street 
Union  Depot  Co.  v.  Morton,  83  Mich,  265. 

Land  may  be  condemned  for  repair  shops. 

Chicago,  B.  d  Q.  R.  Co.  v.  Wilson,  17  III. 
123;  Low  V.  Gale7ia  d  C,  U.  R.  Co,  18  HI. 
324:  Hannibal  d  St.  J,  R.  Co.  v.  Muder,  49 
Mo.  165;  Southern  P.  R.  Co.  y.  Raymond,  53 
Cal.  223. 

A  spur  track  terminating  at  private  prop- 


180d. 
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^rty  has  been  legitimated  by  the  same  rea- 
soning that  has  been  applied  to  a  private 
road.  It  has  been  called  a  public  use,  if  ail 
Aiav  use  it. 

Kandolph,  Em.  Dom.  §  46;  Kettle  River 
if.  Co,  V.  Eastern  It.  Co,  41  Minn.  461,  6  L. 
R.  A.  Ill;  Chicago,  B.  d  N,  R,  Co.  v.  Porter, 
Al^»  Minn.  527;  South  Chicago  R,  Co.  v.  Dim, 
100  111.  237 ;  Clarke  v.  Blackmar,  47  N.  Y. 
l.iO;.  Fisher  v.  Chicago  d  8.  R.  Co.  104  111. 
323 ;  New  York  C.  d  if.  R.  R.  Co.  v.  Metro- 
politan Gaslight  Co.  63  N.  Y.  326;  Getz's 
Appeal,  10  W.  N.  C.  463;  8loGUfn*s  Appeal, 
12  W.  N.  C.  84;  Bcekman  v.  Saratoga  d  8. 
R.  Co.  3  Paige,  45,  22  Am.  Dec.  679;  2  Kent, 
•Com.  340;  O>oley,  Ck)n8t.  Lim.  6th  ed.  654; 
Phillips  v.  Watson,  63  Iowa,  28;  Ew  parte 
£acot,  36  S.  G.  125,  16  L.  R.  A.  586. 

The  right  to  condemn  under  statute  has 
also  been  sustained  in  the  case  of  grain  ele- 
vators, irrigation  canals,  schoolhouses  and 
play  groun<&. 

8te%oart  v.  Great  Northern  R.  Co.  65  Minn. 
^16,  33  L.  R.  A.  427 ;  Paxton  d  E.  Irrig.  Ca- 
nal d  Land  Co.  v.  Farmers*  d  M.  Irrig.  d 
Land  Co.  45  Neb.  884,  29  L.  R.  A.  853 ;  iSfa^t^- 
hury  V.  Highland  Tivp,  School  Dist.  101 
Iowa,  556 ;  Black,  Const.  Law,  406. 

The  use  by  the  public  of  a  waterway  from 
i.he  interior  of  the  state  to  the  Great  Lakes 
for  floating  logs  is  a  public  use. 

Re  Bums,  155  N.  Y.  23. 

A  railroad  may  provide  for  prospective 
^s  well  as  present  business. 

Harlem  River  d  P.  R.  Co.  v.  Amow,  47  N. 
Y.  Supp.  438;  Fisher  v.  Chicago  d  8.  R.  Co. 
104  111.  323 ;  Central  Branch  U.  P.  R.  Co.  v. 
Atchison,  T.  d  8.  F.  R.  Co.  26  Kan.  660; 
Evoing  v.  Alabama  d  Y.  R.  Go.  68  Miss.  551. 
Also  list  of  cases  in  note  to  Crandall  v.  Des 
Moines,  N.  d  W.  R.  Co.  9  Am.  &  Eng.  R.  Cas. 
N.  S.  424. 

The  provision  that  "said  railroad  company 
•or  companies  may  guarantee  the  principal 
and  interest  of  such  bonds  as  may  be  issued 
by  said  railroad  terminal  corporation,  is  di- 
rectly connected  with  and  germane  to  the 
main  subject  of  the  act. 

Cannon  v.  Mathcs,  8  Heisk.  504;  Luehr- 
man  v.  Shelby  County  Taxing  Dist.  2  Lea, 
426;  Stale,  Morrell,  v.  Fickle,  3  Lea,  79; 
Frazier  v.  East  Tennessee,  V.  d  G.  R.  Co.  88 
Tenn.  156;  Ex  parte  Griffin,  88  Tenn.  550; 
State  V.  Yardley,  95  Tenn.  554,  34  L.  R.  A. 
656. 

A  railroad  company  may  guarantee  the 
Ijonds  of  cities  ana  counties  which  have  been 
issued  to  aid  the  company  to  build  its  road. 

Chicago,  R.  I.  d  P.  R.  Co.  v.  Howard,  7 
Wall.  392,  19  L.  ed.  117;  Bonner  v.  New  Or- 
leans, 2  Woods,  135;  Ellerman  v.  Chicago 
Junction  R.  d  Union  Stockyards  Co,  49  N. 
«r.  £q.  218. 

A  railroad  corporation  may  guarantee  the 
"bonds  of  another  railroad  company,  whose 
road  it  leases. 

Low  V.  California  P.  R.  Co.  52  CaJ.  63. 
An  act  to  incorporate  a  railroad  company 
may  authorize  counties  to  subscribe  to  its 
stock,  or  otherwise  aid  the  construction  of 
the  road. 
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Mahomet  v.  Quackenbush,  117  U.  S.  503, 
29  L.  ed.  982;  Hope  v.  Gainesville,  72  Ga. 
246;  Connor  v.  Green  Pond,  W.  d  B.  R,  Co. 
23  S.  C.  427;  Schuyler  County  Supers,  v. 
People,  Rock  Island  d  A.  R.  Co.  25  JLll.  181; 
Cooley,  Const,  Law,  6th  ecL  §9  174,  175  et 
seq.;  Cannon  v.  Mathes,  8  Heisk.  521. 

When  the  title  of  a  legislative  act  express- 
es a  general  subject  or  purpose  which  is  sin- 
gle, all  matters  which  are  naturally  and  rea^ 
sonably  connected  with  it,  and  all  measures 
which  will  or  may  facilitate  the  accomplish- 
ment of  the  purposes  so  stated  are  properly 
included  in  the  act  and  are  germane  to  its 
title. 

State  V.  Yardley,  95  Tenn.  555,  84  L.  R. 
A.  656;  Sutherland,  Stat.  Constr.  §  93; 
Luehrman  v.  Shelby  County  Taxing  Dist.  2 
Lea,  428 ;  State,  Morrell,  v.  Fickle,  3  Lea,  82 ; 
Frazier  v.  East  Tennessee,  Y.  d  G,  R.  Co,  88 
Tenn.  156;  State  v.  Lasater,  9  Baxt  584; 
Ragio  v.  State,  86  Tenn.  272;  Illinois  C.  R. 
Co.  V.  Crider,  91  Tenn.  494. 

Every  reasonable  doubt  must  be  resolved 
in  favor  of  the  legislative  action. 

Cole  Mfg.  Co.  v.  Falls,  90  Tenn.  469; 
Sutherland,  Stat.  Constr.  §  332;  Cooley, 
Const.  Lim.  5th  ed.  218;  3  Am.  &  Eng.  Enc. 
Law,  pp.  673,  674;  State,  Morrell,  v.  Fickle, 
3  Lea,  81;  Garvin  v.  State,  13  Lea,  162. 


Beard,  J.,  delivered  the  opinion  of    the 
court: 

This  is  a  proceeding  instituted  by  the 
Louisville  &  Nashville  Tei'minal  Company,  a 
corporation  chartered  and  organized  under 
chapter  11  of  the  Acts  of  the  Gkneral  As- 
sembly of  1893,  seeking  an  order  of  condem- 
nation, under  the  laws  of  eminent  domain, 
of  certain  real  estate,  the  property  of  plain- 
tiff in  error,  in  the  city  of  Nashville.  The 
avowed  purpose  of  this  act  was  to  authorize 
the  creation  of  railroad  terminal  corpora- 
tions, "to  facilitate  the  public  convenience 
and  the  safety  of  the  transmission  of  railroad 
passengers  and  freight,  and  to  prevent  un- 
necessary expense,  inconvenience,  and  loss  to 
the  public."  To  this  end  it  is  provided  that 
a  corporation  organized  under  the  act  had 
the  power  "to  acouire  ...  at  such  place 
or  places  as  shall  be  found  expedient,  such 
real  estate  as  may  be  necessary  on  which  to 
construct,  operate,  and  maintain  passen&^er 
stations,  comprising  passenger  depots,  office 
buildings,  sheds,  and  storage  yards;  and 
freight  stations,  comprising  freight  depots, 
warehouses,  offices,  and  freight  yards,  round 
houses,  and  machine  shops;  also  main  and 
side  tracks,  switches,  crossovers,  turnouts, 
and  other  terminal  railroad  facilities  .  .  . 
suitable  in  size,  location,  and  manner  of  con- 
struction to  perform  promptljr  and  efficiently 
the  work  of  receiving,  delivering,  and  trans- 
ferring all  passengers  and  freight  traffic  of 
railroad  companies  with  which  it  may  enter 
into  contracts  for  the  use  of  its  terminal  fa- 
cilities." The  act  conferred  upon  the  cor- 
poration, when  real  estate  required  by  it 
could  not  be  obtained  by  purchase,  the  power 
to  acquire  it  "by  condemnation,  in  pursu- 
ance of  the  general  law  authorizing  the  con* 
20 
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demnation  of  private  property  for  works  of 
internal  improvement.  After  obtaining  ita 
charter,  as  the  record  discloses,  the  present 
company  entered  into  an  important  contract 
with  the  mimicipal  authorities  of  Nashville, 
by  which  there  was  conceded  to  it  the  right 
to  "operate  and  extend  existing  railroad 
tracks,  and  to  construct  such  additional 
tracks  as  it  might  see  fit  to,  and  construct 
and  maintain  a  passenger  station  or  stations, 
or  depots  for  the  handling  of  freight,  and 
approaches  to  such  passenger  and  freight 
stations  and  depots,  over,  under,  along,  and 
across  .  .  .  the  streets,  allevs,  and  roads 
of  the  city  of  Nashville,"  within  prescribed 
limits,  upon  conditions  which  need  not  be 
mentioned,  except  that  the  contract  was  not 
to  be  operative  unless  the  obligations  as- 
sumed by  the  terminal  company  were  first 
guaranteed  by  the  Louisville  a  Nashville 
Kailroad  Ck>mpany  and  the  Nashville,  Chat- 
tanooga, &  St.  Louis  Company,  which  guar- 
anties, the  record  shows,  have  been  made. 
Actinc  luider  the  authority  of  its  charter 
and  l£is  contract,  the  corporation  began  op- 
erations, and  in  carrying  out  its  enterprise 
found,  by  the  averments  of  the  petition, — 
which,  not  being  denied,  are  taken  to  be 
true, — that  the  property  of  the  plaintiff  in 
error  was  absolutely  necessary  in  order  to 
enable  it  to  accontplish  the  purpose  of  its  or- 
ganization, and  that  it  was  situate  within 
the  limits  defined  by  its  contract  with  the 
city.  Failing  in  its  effort  to  purchase  this 
property  from  plaintiff  in  error,  it  asked  t^e 
aid  of  the  court  in  condemning  the  same,  in 
manner  and  form  as  the  statutes  prescribed. 
0^'er  the  objections  of  plaintiff  in  error,  made 
by  exceptions  to  the  reports  of  the  jury  of 
view,  the  cause  progressed  to  a  judgment  of 
condemnation,  from  which  an  appeal  in  the 
nature  of  a  writ  of  error  has  been  taken  to 
this  court. 

While  the  questions  made  in  this  court 
could  not,  as  a  matter  of  proper  practice,  he 
raised  on  exceptions  to  the  report  of  the  jury 
of  view,  yet  we  think  they  arise  upon  the 
face  of  the  petition,  so  that  upon  this  appeal 
they  may  be  considered  and  determined  by  us. 
No  error  is  assigned  on  the  ground  of  irregu- 
larity of  these  proceedings.  The  objections 
lie  deeper  than  this.  They  challenge  on  con- 
stitutional grounds  the  corporate  existence  of 
defendant  in  error  and,  if  it  have  a  legal  ex- 
istence, then  its  right  to  exercise  the  right 
to  condemn  private  property  under  the  <k>c- 
trine  of  eminent  domain.  While  there  arc 
several  assignments  of  error  to  the  action  of 
the  court  bdow,  we  think  they  are  reducible 
to  these  two.  We  will  deal  with  these  ob- 
jections in  the  inverse  order  of  their  state- 
n^nt. 

1.  Is  the  iise  contemplated  by  chapter  11 
of  the  Acts  of  1893  a  public  use?  If  so,  then 
the  defendant  in  error,  so  far  as  this  ques- 
tion is  concerned,  is  entitled  on  this  record  to 
the  judgment  of  condemnation  pronounced 
in  the  circuit  court.  That  the  legislature  re- 
garded the  use  as  a  public  use,  and  by  nec- 
essary implication  so  declared  it,  is  evident. 
This,  however,  is  not  conclusivei  The  neces- 
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sity  for  and  the  expediency  of  the  exercise  of 
the  right  of  eminent  domain  arc  questions 
political  in  their  nature,  and,  when  it  has 
been  once  determined  by  the  legislative 
branch  of  the  government  that  they  exist, 
this  determination  is  conclusive.  Cooley, 
Const.  Lim.  638;  Anderson  v.  TurbevUle,  d 
Coldw.  161.  And  while  the  legislature  must, 
in  the  first  instance,  pass  on  the  use  and  fix 
its  character,  and  whue  its  recognition  of  tlie 
u&e  as  a  public  necessity  is  entitled  every- 
where to  the  benefit  of  strong  presumptiona 
(Edgewood  11,  Co,* a  Appeal,  79  Pa.  257; 
Vamer  v.  Martin,  21  W.  Va.  634),  yet  the 
duty  is  devolved  on  the  courts  in  the  last  re- 
sort of  determining  whether  the  particular 
use  is  a  public  use,  within  the  legal  meaning 
of  the  term  (Mills,  Em.  Dom.  §  10;  Lewi^, 
Em.  Dom.  S  168;  3  Elliott^  Railroads,  § 
9ti2).  The  Constitution  does  not  define  a 
public  use.  It  simply  provides  that  no  man's 
property  shall  be  ''taken  or  applied  to  public 
use  .  .  .  without  just  compensation  be- 
ing made  therefor,"  clearly  implying  that  it 
shall  not  be  taken  for  a  private  use  under 
8.ny  conditions.  So  far  as  we  have  discov- 
ered, other  state  Constitutions  in  this  re- 
gard are  similar  to  ours.  The  courts  have 
equally  avoided  a  definition,  leet  it  prove  an 
embarrassment  in  subsequent  cases,  and 
work  mischief  in  practical  application.  Lew- 
iH,  Em.  Dom.  §  169.  They  nave  not  sought 
to  fix  a  positive  standard  for  the  measure- 
ment of  a  public  use,  and  in  the  nature  of 
the  subject  possibly  oould  not  do  so.  Paosion 
d  H.  Irrig,  Canal  d  Land  Co,  v.  Fanners*  d 
M.  IrHg,  d  Land  Co,  46  Neb.  884,  29  L.  R.  A, 
863.  However,  even  with  this  lack,  the  sub- 
ject is  not  at  large.  It  has  been  so  long  and 
in  such  a  variety  of  cases  a  matter  of  judi- 
cial inquiry,  there  is  now  little  difficulty  in 
assigning  a  particular  case  to  its  proper 
place,  and  confining  the  right  of  eminent  do- 
main within  natural  boundaries. 

The  term  "public  use"  is  a  flexible  one. 
It  varies  and  expands  with  the  growing  needa 
of  a  more  complex  social  order.  Msiny  im- 
provements universally  recognized  as  im- 
pressed with  a  public  use  were  nonexistent  a 
few  years  ago.  The  possibility  of  railroads 
was  not  dreamed  of  in  a  past  not  very  re- 
mote, yet  when  they  came  the  courts,  recog- 
nizing the  important  part  they  were  to  per- 
form in  supplying  a  public  want  did  not  hesi- 
tate to  take  control  of  them  as  quasi  govern- 
mental agents,  and  extend  to  them  the  right 
of  eminent  domain,  in  order  to  equip  them 
thoroughly  to  discharge  the  duties  to  the 
community  which  followed  their  grant  of 
franchises.  This  is  equally  true  as  to  other 
appliances  which  now  form  important  parts 
of  a  rapidly  widening  system  of  social  and 
commercial  intercommunication.  So  it  may 
be  said  at  the  present  time  that  "anything 
which  will  satisfy  a  reasonable  public  de- 
mand for  public  facilities  for  travel  or  for 
transmission  of  intelligence  or  commodities'' 
{Btevoart  v.  Great  Northern  R.  Co,  66  Minn. 
515,  33  L.  R.  A.  427),  and  of  which  the  gen- 
eral public,  under  reasonable  regulations, 
will  have  a  definite  and  fixed  use,  independ- 
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ent  of  the  will  of  the  party  in  whom  title  is 
▼ested,  would  be  a  public  use.  Mills,  Era. 
DoiT).  S  11*  A  few  cases  taken  from  the 
many  serving  to  illustrate  this  statement 
will  be  referred  to.  Grain  elevators  found 
so  necessary  in  the  handling  and  shipment  of 
grain,  and  in  its  transfer  from  the  producer 
to  the  consumer  {Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Brass  v.  North  Dakota, 
Stoeser,  153  U.  S.  391,  38  L.  ed.  767,  4  Inters. 
Com.  Rep.  670);  the  erection  of  passenger 
and  freight  stations  (Randolph,  £m.  Dom. 
§§  170,  184;  Mills,  Em.  Dom.  §  69)  ;  railroad 
repair  shops  {Hannibal  d  8t,  J,  R,  Co,  v. 
Mwier,  49  Mo.  166;  Southern  P.  R.  Co.  v. 
Raymond,  63  Cal.  223) ;  a  epur  trade  to  a 
grain  elevator  and  to  a  stock  elevator  ( Clarke 
V.  Blackmar,  47  N.  Y.  150;  Fisher  v.  Chi- 
cago d  8,  R,  Co,  104  ni.  323) ;  the  erection 
of  a  depot  {CHesy  v.  Cincinnati,  W,  d  Z,  R. 
Co,  4  Ohio  St.  308)  ;  the  extension  of  tele- 
graph and  telephone  lines  intended  for  the 
piiblic  service  {State,  Trenton  d  N.  B.  Tump. 
Co,,  V.  American  d  E,  Commercial  News  Co. 
43  N.  J.  L.  381 ;  Pierce  v.  Drew,  136  Mass. 
75,  49  Am.  Rep.  7 ;  New  Orleans,  M.  d  T.  R. 
Co,  V.  Southern  d  A,  Teleg.  Co.  63  Ala.  211; 
Mobile  d  0.  R.  Co.  v.  Postal  Teleg.  Cable  Co. 
101  Tenn.  62,  41  L.  R.  A.  403),— hafe  been 
held  tiie  subjects  of  public  use.  Upon  the 
^uUiority  of  these  cases,  and  manv  others  of 
a  similar  character  which  might  oe  referred 
to,  we  have  no  doubt  the  trial  judge  was 
right  in  holding  the  enterprise  in  question 
was  impressed  with  a  public  use,  unless  it  be, 
as  is  insisted  by  plaintiff  in  error,  our  own 
cases  have  laid  down  a  different  rule,  which 
under  the  doctrine  of  stare  decisis,  we  should 
adhere  to.  We  will  now  examine  these  cases 
relied  on  to  sustain  this  assignment  of  error. 

The  first  of  these  is  that  of  Harding  v. 
Ocodlett,  3  Yerg.  41,  24  Am.  Dec.  646,  in 
which  it  was  sought  to  condemn  land  for  the 
erection  of  a  grist  mill,  a  saw  mill,  and  a 
paper  mill.  In  disposing  of  the  case  this 
court  said  that,  under  the  cover  of  a  statute 
which  made  a  grisit  mill  a  public  mill,  the 
property  of  a  private  citizen  could  not  be 
taken,  against  nis  will,  for  a  joint  under- 
taking, when  two  of  its  parte — to  wit,  the  saw 
mill  and  paper  mill — were  purely  individual 
enterprises  with  which  the  public  had  no 
concern.  This  was  the  extent  of  the  holding 
in  that  case.  In  Clack  v.  White,  2  Swan, 
640,  the  court  edmply  held  that  chapter  60 
of  the  Acts  of  1811,  which  conferred  upon 
the  county  court  the  power  to  grant  a  pri- 
vate road  where  the  lands  of  one  person  were 
surrounded  by  the  lands  of  another,  was  un- 
constitutionial  and  void  in  that  it  sought  to 
take  the  property  of  one  citizen,  and  apply  it 
to  the  private  advantage  of  another  citizen. 
It  is  clear  to  us  that  these  cases  give  no  sup- 
port to  the  contention  of  plaintiff  in  error. 
but  only  announce  the  uniformly  accepted 
principle  that  in  the  face  of  this  constitu- 
tional provision  one  man's  property  cannot 
be  taken  under  the  forms  of  law,  and  given 
to  another. 

The  case,  however,  most  relied  on  as  es- 
tabli^ing  a  rule  peculiar  to  this  state,  is 
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that  of  Memphis  Freight  Co.  v.  Memphis,  4 
Coldw.  419.  The  act  incorporating  the 
Memphis  Freight  Company  is  found  in  §9  13, 
14,  and  16  of  chapter  79  of  the  Acts  of  1866- 
66.  By  8  16  it  was  provided  "that  said  cor- 
poration is  hereby  given  the  privileges  of 
loading  and  unloading  freights,  ...  on 
or  from  steamboats  and  other  water  crafts 
that  may  touch  at  the  port  of  Memphis, 
Tennessee;  and  for  the  purpose  of  carrying 
on  said  business  said  corporation  is  granted 
the  right  ...  to  erect  Ujpon  the  summit 
of  the  east  bank  of  the  Mississippi  river,  in 
the  city  of  Memphis,  and  between  Poplar 
street  and  Beal  street,  such  sheds,  railroad 
tracks,  ...  as  may  be  necessary  for  the 
business  of  handling  freights.  Said  oorpora- 
tioin  shall  also  have  the  risht  to  lay  down 
such  railroad  tra<dcs  from  uieir  sheds  above 
referred  to,  to  the  margin  of  the  Mississippi 
river,  upon  whidi  to  operate  their  cars." 
We  think  a  cursory  reaoing  of  this  section, 
defining  the  purpose  of  the  corporation,  and 
fixing  the  limits  of  its  powers,  is  sufficient 
to  cmiracterize  this  enterprise  as  exclu8iv«ly 
private,  lacking  all  color  or  pretense  of  pub- 
lic utility.  The  legislature  evidently  so  re- 
garded it,  for  it  oonferred  no  power  of  oon- 
denmation  in  its  charter.  This  power  was 
claimed  by  the  company  under  §  1325  of  the 
Code  of  1858  ( Shannon's  Code,  S 1844 ) ,  which 
provides  tha4;  "any  person  or  corporation  au- 
thorized by  law  to  construct  any  railroad 
.  .  .  may  take  real  estate,"  etc.  The  rail- 
way trades  whidi  the  company  was  em- 
powered to  construct  were  the  mere  incidents 
of  its  business  of  handling  and  warehousing 
steamboat  or  barge  freight.  They  were  only 
to  serve  the  convenience  of  the  companv.  In 
them  the  public  would  not  have  a  shadow  of 
intereelt;  over  them  not  a  pound  of  freight 
could  be  moved,  or  one  individual  pass,  save 
with  the  consent  of  the  corporation,  or  at  its 
instance.  The  insistence,  therefore,  in  that 
case,  that  the  authority  to  lay  down  such 
tracks  entitled  the  corporation  to  the  benefit 
of  a  statutory  provision  which  was  passed  to 
encourage  the  development  of  a  great  in- 
ternal improvement  system  in  this  state, — 
including  commercial  railro€uds, — ^was  to 
make  a  mockery  of  the  legislative  intent. 
Hence  it  is  not  remarkable  that  this  court, 
finding  the  enterprise  a  private  one  of  ex- 
tremely limited  extent,  rejected  this  claim  as 
un wait-anted  either  by  public  policy  or  any 
sound  rule  of  sta/tutory  construction.  But 
that  case  established  no  new  or  unique  rule 
in  this  state,  as  is  now  argued. 

While  this  is  true,  we  entirely  agree  with 
the  counsel  for  plaintiff  in  error  that  the  fact 
that  an  enterprise  will  result  in  some  con- 
venience to  the  public,  conferring  incidental 
benefits  upon  the  public,  by  affording  addi- 
tional facilities  for  trade  or  manufacture, 
will  not  make  the  character  of  the  use  pub- 
lic. To  this  extent  the  argument  of  the  opin- 
*ion  supports  their  contention,  but  no  further. 
We  agree  the  proposed  improvement  must 
fro  beyond  that.  It  must  in  some  way  en- 
large the  resources,  increase  the  industrial 
energies,  promote  the  productive  power   of. 
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or  afford  increased  facilities  for,  the  rapid 
exchange  of  thought  or  trade,  or  otherwise 
answer  the  growing  needs  of  the  community 
as  such,  before  the  use  becomes  public  and 
the  agency  controlling  passes  under  govern- 
mental control.  This  proposition  is  in  no 
way  antagonized  by  that  opinion.  After  a 
careful  examination  of  these  authorities,  we 
fail  to  find  in  them  any  principle  settled  or 
rule  announced  that  constrains  this  court  to 
place  itself  out  of  line  with  the  well-con- 
sidered cases  coming  from  courts  of  great 
eminence,  some  of  which  have  been  referred 
to. 

On  the  other  hand,  we  think  the  case  of 
NMhville  d  O,  R.  Co.  v.  Covcardin,  11 
Humph.  348,  furnished  strong  support  to  the 
judgment  of  the  court  below.  By  its  charter 
there  was  conferred  expressly  upon  the  Nash- 
▼ille  k  Chattanooga  Bailway  power  to  ap- 
iirooriate  b^  process  of  condemnation  the 
lands  of  private  owners  for  a  roadbed  or 
right  of  way.  In  that  case  an  effort  was 
made  to  condemn  land  for  a  depot,  and  the 
owner  resisted  upon  the  ground  that  the 
right  of  eminent  domain  was,  by  its  charter, 
confined  to  roadway  purposes,  and  that  lands 
for  a  depot  could  be  secured  in  no  other  way 
than  by  purohase.  This  was  held  to  be  un- 
sound. In  disposing  of  the  contention,  this 
court  said,  to  effectuate  the  purpose  contem- 
plated by  its  charter, — ^that  is,  '^e  transpor- 
tation or  conveyance  of  persona,  goods, 
merchandise,  and  produce  over"  the  road, — 
there  must  be  a  place  of  receiving  and  deliver- 
ing the  freight  carried  or  to  be  carried  over 
it,  and  that  land  upon  which  to  establish 
this  place  was  as  essential  as  the  bed  of  the 
road,  and  in  fact  constituted  a  part  of  the 
road.  It  was  therefore  held  entitled  to  con- 
demn land  sufiicient  for  a  depot.  If  it  be 
true,  then,  that  a  depot  erected  by  the  Nash- 
ville k  Chattanooga  road  was  a  public  use, 
why  should  a  union  depot  laid  out  and  con- 
structed for  the  accommodation  of  all  the 
roads  now  concentrated  at  Naafhville,  where, 
for  greater  convenience,  all  travel  and  freight 
will  be  gathered,  and  to  be  used  by  these 
roads  for  no  other  purpose  than  this  railroad 
would  use  its  own  depot,  be  any  the  less  a 
public  use?  The  rapid  growth  of  popula- 
tion, the  yearly  increase  in  volume  and  value 
of  commercial  interests,  the  pressing  neces- 
sity for  the  speedy  handling,  delivery,  and 
transmission  of  freight  to  prevent  accumula- 
tions, and  often  ruinous  delays,  the  vast  econ- 
omy of  time  and  money  to  shippers  and  the 
traveling  community  in  the  matter  of  trans- 
fers, are  among  the  considerations  which  have 
multiplied  these  depots  in  cities  where  rail- 
roads centralize,  and  we  are  satisfied  no  im- 
provement in  railway  intercommunication 
more  nearly  touches  the  public  than  this. 
Fort-Street  Union  Depot  6o,  v.  Morton,  83 
Mich.  265. 

But  it  is  said  this  is  a  private  enterprise 
because  the  act  on  which  the  charter  rests 
fixes  no  rates  to  be  charged  by  the  corpora- 
tion for  the  use  of  its  tracks,  etc.  '  This  is 
immaterial.  The  corporation  and  its  prop- 
erty, being  affected  by  a  public  use,  will  be 
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under  governmental  control,  and  the  l^sla- 
ture  may  at  any  time  fix  rates  and  make 
more  specific  the  duties  clearly  implied  from 
the  act  of  incorporation.  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com. 
Rep.  45;  Brass  v.  North  Dakota,  8toeser,l6Z 
V.  S.  391,  38  L.  ed.  757,  4  Inters.  Com.  R«p. 
G70.  Again,  it  is  argued  that  this  is  essen- 
tially a  private  undertaking  because  the  act 
shows  that  it  is  set  on  foot  for  profit  to  the 
corporators.  This,  also,  is  immateriaJ.  The 
autoorities  concur  in  holding  that  an  enter- 
prise organized  to  meet  a  public  demand  is 
not  reduced  in  its  character  because  tii^  par- 
ties instituting  it  have  primarily  in  view 
private  profit;  notwithstanding  this,  it  is 
still  impressed  with  a  public  use.  Mills,  Em. 
Dom.  §  13;  Randolph,  Em.  Dom.  §  54;  Lew- 
is, Em.  Dom.  §  75.  It  follows  t£at  the  as- 
signments of  error  to  the  action  of  the  trial 
judge  in  holding  this  to  be  a  public  use  must 
be  overruled. 

2.  We  will  now  ooiunder  the  oonstitutional 
objections  ureed  to  thie  act.  It  is  insisted, 
in  the  first  place,  it  is  unconstitutional  be- 
cause it  provides  that  a  terminal  corporation 
may  keep  at  its  passenger  station  an  hotel 
or  restaurant,  or  both,  and  also  a  news 
stand ;  thus  converting  the  use  whdeh  might 
otherwise  be  a  public  use  into  a  private  uef. 
This  objection  is  not  well  taken.  By  its 
terms  the  corporation  is  organized  for  tenni- 
nal  purposes  only.  The  power  of  acquiring 
real  estate  by  purchase  or  by  condemnation 
is  confined  to  these  purposes.  Among  t^ese, 
neither  expressly  nor  by  implication,  is  in- 
cluded that  of  keeping  a  hotel,  restaurant, 
or  news  stand.  It  is  only  where  such  a  cor- 
poration has  acquired  property  to  serve  the 
objects  of  its  creation  that,  in  the  oonstruc- 
tion  of  its  passenger  station,  if  it  deems  best, 
it  may  exercise  the  purely  incidental  right  to 
provide  these  accommodations  for  the  public. 
This  neither  renders  the  act  unconstitutional 
nor  converts  the  undertaking  iato  a  mere 
private  enterprise. 

It  is  next  insisted  the  act  in  question  is  ob- 
noxious to  that  part  of  §  17  of  article  2  of 
the  Constitution,  which  provides:  "No  bill 
shall  become  a  law  which  embraces  more 
than  one  subject ;  that  subject  to  be  expressed 
in  the  title.*'  This  clause  appears  for  the 
first  time  in  the  Constitution  of  1870,  and  in 
1872  it  underwent  a  critical  examination  in 
Cannon  v.  Mathes,  8  Heisk.  504.  In  the  opin- 
ion in  that  case  an  extensive  quotation  is 
made  from  Judge  Cooler's  work  on  Constitu- 
tional Limitations,  and  there  was  expressed 
entire  concurrence  with  the  views  of  the  au- 
thor. This  quotation  is  as  follows:  'The 
general  purpose  of  these  provisions  is  accom- 
plished when  a  law  has  but  one  general  ob- 
ject, which  is  fairly  indicated  by  its  title. 
To  require  every  end  and  means  necessary 
or  convenient  for  the  aooomplishment  of  this 
general  object,  to  be  provided  for  by  a  sepa- 
rate act  relating  to  that  alone,  would  not 
only  be  unreasonable,  but  woiild  actually 
render  l^slation  impossible.  .  .  .  The 
generality  of  a  title  is  no  objection  to  it  so 
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long  as  it  ia  not  made  a  cover  to  legisl&tion 
inconffruoius  in  itself,  and  which,  by  no  fair 
intendment,  can  be  considered  as  having  a 
necessary  or  proper  connection."  This  rule 
was  applied  in  determining  the  validity  of  the 
act  the  subject  of  aittack  in  that  case.  That 
was  an  act  to  raise  revenue  for  the  state, 
and  was  entitled  "An  Act  to  Fix  the  8teA.e 
Tax  on  Property,"  but  by  one  of  its  provi- 
sions increased  largely  the  tax  on  privileges. 
The  constitutional  attack  was  made  in  regard 
to  this  last  provision,  as  being  outside  and 
beyond  the  title.  But  on  the  authority  of 
Judge  Gooley's  text  it  was  held  that  there 
was  no  incongruity  in  this  legislation,  and 
it  was  announced  "thst  the  true  rule  of  the 
construction,  as  fully  established  by  the  au- 
thorities, is  that  any  provision  of  the  act,  di- 
rectly or  indirectly  remting  to  the  subject  ex- 
pressed in  the  title,  and  having  a  natural 
connection  thereto  [therewith],  and  not  for- 
eiffn  thereto,  should  be  held  to  be  embraced  in 
it/'  This  case  has  since  been  frequently 
cited  and  approved  by  this  court.  Luehr- 
man  v.  Shelby  County  Tawing  Diat,  2  Lea, 
426;  State,  Morrell,  v.  Fickle,  3  Lea,  79; 
Frazier  v.  JEast  Tennessee,  V.  d  O.  R,  Co.  88 
Tenn.  166;  Ex  parte  Griffin,  88  Tenn.  550; 
Cole  Mfg,  Co.  v.  FalU,  90  Tenn.  469 ;  State  v. 
Yardley,  95  Tenn.  654,  34  L.  R.  A.  666. 
Measured  by  this  rule,  does  tiie  caption  or 
titie  of  this  act  cover  incongruous  legisla- 
tion? This  caption  is  as  follows:  "An  Act 
to  Amend  an  Act  Entitled  'An  Act  to  Provide 
for  the  Organization  of  Railroad  Terminal 
Corporations,  and  to  Define  the  Powers,  Du- 
ties, and  Liabflities  Thereof.'**  The  pro- 
visions in  the  .act  which  it  is  urged  viol  ate  the 
clause  of  the  Constitution  in  question  arc 
found  in  the  3d  section,  and  are  those  which 
empower  railroad  companies  which  enter  in- 
to contract  with  a  terminal  company  to 
ffuarantee  the  principal  and  interest  of  bonds 
issued  by  such  company,  as  well  as  other 
contracts  made  by  it  in  regard  to  its  corpo- 
rate business,  and  also  to  subscribe  for,  hold, 
and  dispose  of  the  capital  stodc  or  bonds 
which  may- be  issued  by  the  terminal  corpora- 
tion. The  title  gives  clear  notice  to  the  leg- 
islature and  the  public  that  the  object  of  the 
act  is  to  provide  for  the  organization  of  rail- 
road terminal  corporaJtions,  which  shall  be 
dotibed  with  powers  necessary  to  efTectuate 
the  purpose  of  their  creation.  There  could 
be  no  mistake,  even  at  a  glance,  that  a  com- 
pany so  organized  was  designed  to,  and  from 
the  nature  of  the  case  must,  be  identified 
with  the  operation  of  railroads  having  ter- 
minal points  at  the  place  where  such  cor- 
poration is  instituted.  Without  this,  a  ter- 
minal company  would  have  no  excuse  for  ex- 
istence, and,  if  organized,  would  serve  only 
as  a  monument  to  Uie  folly  of  its  corporators. 
As  might  be  anticipated  from  the  reading  of 
the  title,  the  body  of  the  act  manifests  the 
intimate  relation  which  was  contemplated 
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between  these  terminal  companies  and  such 
railroads.  The  plan  thus  devised  for  the  in- 
creased accommodation '  of  the  public  could 
not,  as  might  well  be  assumed,  be  accom- 
plished \^ithout  the  raising  and  expenditure 
of  large  sums  of  money.  The  legislature  rec- 
ogniz^  this,  and  therefore  authorized  the 
company  which  organized  under  the  act  to 
borrow  money  as  its  necessities  required,  and 
to  that  end  to  issue  its  bonds,  secured  by 
mortgage  on  its  property.  But  realizing 
that,  even  when  so  secured,  these  bonds  might 
not  find  ready  sale,  and  desiring,  in  view  of 
the  possible  magnitude  and  the  certain  im- 
portance of  the  enterprise,  to  give  the  highest 
credit  to  these  corporate  securities  in  the 
money  markets  of  the  world,  the  act  empov;- 
ered  the  railroads  interested  in  it  to  add  the 
weight  of  their  guaranty  to  them,  and  also  to 
give  aid  by  subscribing  to  and  holding  shares 
of  its  capital  stock  and  bonds.  VSThat  was  more 
natural  than  that  such  a  corporation,  created 
to  give  increased  facilities  to  these  railroads, 
should  look  to  them  for  aid  in  such  an  under- 
taking, and  that  these  roads  should  be  will- 
ina  to  furnish  this  aid?  It  was  in  view  of 
this  condition  of  mutual  interest  and  interde- 
pendence that  these  provisions  were  em- 
bodied in  the  act.  In  support  of  their  con- 
tention the  learned  counsel  for  plaintiff  in  er- 
ror  hnve  pressed  upon  us  a  number  of  cases, 
including  R<igio  v.  State,  86  Tenn.  272,  and 
Third  Nat,  Bank  v.  Divine  Grocery  Co.  97 
Tenn.  603,  34  L.  R.  A.  445.  All  of  these 
cases  have  been  carefully  examined,  and  wc 
are  unable  to  find  in  them  anything  to  shake 
our  confidence  in  the  conclusion  we  have 
reached.  Each  one  has  features  peculiar  to 
itself,  that  were  controlling  in  its  determina- 
tion. No  one  of  them,  i^opting  the  lan- 
guage used  in  Frazier  v.  East  Tennessee,  T. 
d  G.  R.  Co.,  "contain  any  rule  or  principle  for 
the  construction  of  the  constitutional  clause 
in  question  in  any  way  antagonistic  to  the 
well-settled  doctrine  heretofore  frequently 
announced  by  this  court."  In  addition,  what 
was  said  in  the  Frazier  Case  may  well  be  re- 
peated here:  "The  subjects  of  legislation 
arc  infinite.  The  determination  as  to  wheth- 
er the  several  provisions  of  an  act  are  con- 
gruous and  germane  becomes  largely  a  ques- 
tion of  fact.  Particular  decisions  cannot 
often  be  controlling  in  determination  of  sub- 
sequent cases  arising  out  of  this  constitu- 
tional provision."  As  each  case  is  presented, 
the  courts  are  bound  to  examine  the  act  in 
question  as  a  whole,  and,  applying  to  it  the 
sound  rule  of  construction  announced  in  Can- 
non v.  Mathes,  S  Heisk.  504,  and  their  "own 
knowledge  of  affairs"  {Frazier  v.  East  Ten- 
nessee, V.  t€  G.  R,  Co.  88  Tenn.  156),  deter- 
mine whether  its  provisions  are  congruous  or 
not.  After  a  careful  review  of  the  case  at 
bar,  we  are  satisfied  with  the  conclusion 
reached  in  the  court  below. 
The  judgment  is  therefore  affirmed. 
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William  H.  CARTER,  Plff.  in  Err., 

V, 

COIMMONWEALTH  of  Virginia. 

(96  Va.  791.) 

1.  AttemptinflT  to  obtain  a  continuance 

of  a  case  by  means  of  false  telegrams  stating 
that  a  party  Is  ill  constitutes  a  contempt  of 
court. 

2.  The  inherent  poorer  of  conrts  creat- 
ed by  tbe  Constitution  to  enforce  re- 
spect and  obedience  by  punlahing  contempts 
without  a  jury  trial  cannot  be  taken  away  by 
the  legislature. 

(March  16,  1899.) 

ERROR  to  the  Circuit  Court  for  the  City 
of  Lynchburg  to  review  a  judgment  fin- 
ing defendant  for  contempt  of  court.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jamea  E.  Edmundii  and  E.  W. 
Sani&ders,  for  plaintiff  in  error: 

There  is  no  subhead  in  the  Code  which  ren- 
ders petitioner's  act  a  contempt  punishable 
in  a  summary  manner,  and  none  m  the  late 
act. 

Under  the  Code,  petitioner  could  be  pro- 
ceeded against  by  warrant  or  indictment 
only. 

If  the  new  statute,  which  allows  the  court 
to  try  these  cases,  calling  in  a  jury  if  oi^e 
Is  demanded,  is  unconstitutional  on  Ihe 
ground  that  it  is  an  invasion  of  the  inherent 
powers  of  the  courta,  then  a  fortiori  are 
those  statutes  unconstitutional,  which,  like 
the  provisions  of  the  Code,  forbid  the  courts 
to  try  such  cases  at  all  by  process  of  attach- 
ment for  contempt. 

If  petitioner  was  not  liable  to  be  proceed- 
ed against  in  a  summary  manner  prior  to 
the  passage  of  the  late  act,  and  if  the  courts 
have  recognized  the  authority  of  the  legisla- 
ture to  enact  those  restrictions  upon  their 
powers  found  in  the  Code,  then  it  follows,  a-a 
a  matter  of  logical  necessity,  that  the  recent 
statute  quoad  all  such  cases  as  the  one  in 
hand  was  not  an  unconstitutional  exercise,  of 
legislative  authority,  but  valid  legislation, 
an<l  binding  upon  the  courts. 

The  regulations  of  the  Code  have  been  sus- 
tained by  the  courts  of  last  resort  in  this 
state. 

Com.  V.  Deskins,  4  Leigh,  685;  Wells  v. 
Oom,  21  Gratt.  500. 

Mr.  A.  J.  Montasiie,  Attorney  General, 
for  defendant  in  error: 

There  shall  be  a  supreme  court  of  appeals, 
circuit  courts,  and  county  courts.  The  ju- 
risdiction of  these  tribunals,  and  the  judges 
thereof,  except  so  far  as  the  same  is  co:i- 

NoTK. — ^The  above  case  makes  an  important 
addition  to  the  authorities  on  the  legislative 
power  to  abridge  the  power  of  courts  to  punish 
for  contempt,  as  to  which  see  Hale  v.  State 
(Ohio)  36  L.  B.  A.  254,  and  note, 
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ferred  by  this  Constitution,  shall  be  regulat- 
ed by  law. 

Va.  Const,  art.  6,  §  1. 

The  inherent  powers  of  a  court  created  by 
the  Constitution  cannot  be  impaired  or  de- 
stroyed by  legislative  action. 

Va.  Const,  art.  2. 

The  right  and  power  of  a  court  of  record 
to  punish  for  contempt  of  its  authority,  ob- 
struction of,  or  disobedience  or  resistance  to, 
its  judgments,  decrees,  and  the  ordinary  pro- 
ceedings incident  to  the  administration  of 
justice,  are  inherent  from  the  very  nature  of 
its  organization,  and  are  essential  to  its  ex- 
istence. 

Wells  V.  Com,  21  Gratt  503;  Com,  v. 
Dandridge,  2  Va.  Cas.  408;  4  Bl.  Com.  285; 
Ex  parte  Robinson,  19  Wall.  505,  22  L.  ed. 
205;  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092; 
Carttorighfs  Case,  114  Mass.  238;  Watson 
V.  Williams,  36  Miss.  341 ;  State  v.  Frew,  24 
\V.  Va.  416,  49  Am.  Rep.  257;  Hale  v.  State, 
66  Ohio  St.  210,  36  L.  R.  A.  254. 

There  is  no  limitation  placed  by  the  Con- 
stitution upon  the  power  of  the  court  to  pun- 
ish for  contempts,  and  therefore  the  enact- 
ment must  be  subordinate  to  the  constitu- 
tional right.  The  power  to  punish  for  con- 
tempt is  bom  with  the  court. 

Re  Shortridge,99  Cal.  526,21  L.R.A.  755. 

This  inherent  power  was  not  ^iven  by  the 
legislature,  and  tnerefore  the  legislature  caji- 
not  take  it  away. 

Hale  V.  State,  55  Ohio  St.  510,  36  L.  R.  A. 
254. 

Keiths  P.,  delivered  the  opinion  of  the 
court : 

At  its  November  term,  1897,  the  circuit 
court  of  the  city  of  Lynchburg  issued  a  rule 
against  Carter,  plaintilT  in  error,  to  appear 
before  it  on  the  first  day  of  the  next  term  to 
show  cause  why  he  should  not  be  fined  and 
attached  for  contempt,  by  attempting  to  ob- 
tain a  continuance  of  the  action  of  Grubbs 
agai  nst  Carter  by  means  of  f  al  se  telegrams.  In 
answer  to  this  rule  he  appeared  and  stated 
that  he  is  a  resident  of  tue  county  of  Notto- 
way, and  that,  having  received  a  telegram 
from  his  attorney,  J.  Emory  Hughes,  that 
his  case  was  pending,  and  he  must  come  to 
Lynchburg  on  the  next  train,  he  wired  in  re- 
sponse, "Sick  with  typhoid  fever,  and  can't 
come ; "  that  this  statement  as  to  his  health 
was  false,  and  made  without  due  considera- 
tion ;  that  he  had  no  idea  of  interfering  with 
or  impeding  the  course  of  justice;  that  he 
did  not  make  the  statement  for  the  purpose 
of  obtaining  a  continuance,  and  nothing  was 
further  from  his  mind;  that  no  disrespect  to 
the  court  was  intended;  and  he  prays  that 
his  fault  may  be  overlooked. 

When  the  matter  came  up  for  trial,  Carter 
asked  to  be  tried  by  a  jury,  which  motion  the 
court  overruled,  and,  deeming  his'  answer  in- 
sufficient, entered  a  judgment  against  him 
for  a  fine  of  $25  and  costs,  and  that  h%  be 
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irjiprisoDed  for  the  term  of  two  days  in  the 
Jail  of  the  city  of  Ljnchburg,  and  after- 
wardsj  until  he  pays  his  fine  and  costs :  pro- 
vided, that  this  latter  period  shall  not  exceed 
•two  months.  To  this  judgment,  Carter  ob- 
tamed  a  writ  of  error  from  one  of  the  judges 
•of  this  court,  and  the  errors  assi^ed  by  him 
jxre :  First,  that  upon  the  facts  as  shown  in 
the  record  he  was  not  guilty  of  a  contempt; 
secondly,  that  the  court  erred  in  refusing  to 
have  a  jury  impaneled  for  his  trial. 

We  ore  of  opinion  that,  upon  the  facts 
-shown.  Carter  was  guilty  of  a  contempt.  The 
effort  to  obtain  a  continuance  of  his  cvuse  by 
means  of  a  statement  as  to  his  health,  which 
lie  knew  to  be  false,  tended  directly  to  impede 
and  obstruct  the  administration  of  justice. 
It  is  true  that  with  respect  to  conduct  or 
language,  where  the  intent  with  whidi  a 
-tiling  is  said  or  done  eives  color  and  charac- 
ter to  the  act  or  words,  a  disclaimer  of  any 
purpose  to  be  guilty  of  a  contempt,  or  to  de- 
stroy or  impair  the  authority  due  to  the 
court,  is  a  good  defense  (Rap.  Contempt,  S 
115) ;  but  tiiis  is  true  only  of  language  or 
acts  of  doubtful  import,  and  which  may  rea- 
-sonably  bear  two  constructions.  In  the  case 
before  us  there  could  have  been  but  one  mo- 
tive, and  that  to  influence  the  action  of  the 
•court  with  respect  to  a  case  before  it  by 
means  of  a  statement  known  and  admitted 
to  be  false.  We  pass,  therefore,  to  the  con- 
sideration of  the  next  error  assigned.  This 
presents  a  question  of  the  utmost  gravity, 
which  has  been  argued  with  the  ability  which 
its  importance  demands,  and  has  received 
from  us  our  best  consideration. 

By  an  act  of  assembly  passed  in  1830-31 
(see  Sess.  Acts,  p.  48) ,  the  legislature  under- 
-tixik  to  enumerate  and  to  classify  contempts 
of  court,  and  to  prescribe  the  manner  in 
which  they  should  be  punished.  This  act 
appears  in  the  Code  of  1849  as  §§  24  and  25, 
chap.  194,  as  follows: 

"Sec.  24.  The  courts  and  the  judges,  and 
justices  thereof,  may  issue  attachmente  for 
•contempts,  and  punish  them  summarily,  only 
in  the  caaes  following: 

"First,  misbehavior  in  the  presence  of  the 
•court,  or  so  near  thereto  as  to  obstruct  or  in- 
terrupt the  administration  of  justice. 

"Secondly,  violence  or  threats  of  violence 
to  a  judge,  justice,  or  officer  of  the  court,  or 
to  a  juror,  witness,  or  party  going  to,  at- 
tending, or  returning  from  the  court,  for  or 
in  respect  of  any  act  or  proceeding  had  or  to 
be  had  in  such  court. 

"Thirdly,  misbehavior  of  an  officer  of  the 
•court,  in  his  official  character. 

"Fourthly,  disobedience  or  resistance  of  an 
officer  of  the  court,  juror,  witness,  or  other 
person,  to  any  lawful  process,  judgment,  de- 
cree, or  order  of  the  said  court." 

"Sec.  25.  No  court  shall,  without  a  jury, 
for  any  such  contempt  as  is  mentioned 
.  .  .  impose  a  fine  exceeding  $50,  or  im- 
prison more  than  ten  days.  But  in  an^  such 
•case  the  court  may  impanel  a  jury  (without 
4in  indictment,  information,  or  any  formal 
pleading),  to  ascertain  the  fine  or  imprison- 
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ment  proper  to  be  inflicted,  and  may  give 
jud&mient  according  to  the  verdict." 

This  act  was  continued  in  force,  without 
amendment,  until  the  session  of  1897-98,  p. 
548,  when  it  was  amended  so  as  to  read  as 
follows : 

"1.  Be  it  enacted  by  the  general  assembly 
of  Virginia,  that  section  three  thousand  sev- 
en hundred  and  sixty-eight  of  the  Code  of 
Virginia  be  amended  and  re-enacted  so  as  to 
read  as  follows : 

"Sec.  3768.  The  courts  and  judges  may  is- 
sue attachments  for  contempt,  and  punish 
them  summarily,  only  in  the  following  cases, 
which  are  hereby  declared  to  be  direct  con- 
tempts,  all  other  contempts  being  indirect 
contempts. 

"First.  Misbehavior  in  the  presence  of  the 
court,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice. 

"Second.  Violence  or  threats  of  violence  to 
a  judge  or  officer  of  the  court  or  to  a  juror, 
witness,  or  party  going  to,  attending,  or  re- 
turning from,  the  couH,  for  or  in  respect  of 
any  act  or  proceeding  had  or  to  be  had  in 
such  court. 

"Third.  Misbehavior  of  an  officer  of  the 
court  in  his  official  character. 

"Fourth.  Disobedience  or  resistance  of  an 
officer  of  the  court,  juror,  or  witness  to  any 
lawful  process,  judgment^  decree,  or  order  of 
the  said  court. 

"When  the  court  adjudges  a  party  guilty 
of  a  direct  contempt  it  shall  make  an  entry 
of  record,  in  which  shall  be  specified  the  con- 
duct constituting  such  contempt,  and  shall 
certify  the  matter  of  extenuation  or  defense 
set  up  by  the  accused,  and  the  evidence  sub- 
mitted by  him  and  the  sentence  of  the  court.'' 

"Subsection. 

"Proceedings  in  Cases  of  Indirect  Con- 
tempt. Upon  the  return  of  an  officer  on 
process,  or  upon  an  affidavit  duly  filed,  show- 
ing any  person  guilty  of  indirect  contempt, 
a  writ  of  attachment  or  other  lawful  process 
may  issue,  and  such  person  may  be  arrested 
and  brought  before  the  court,  and  thereupon 
a  written  accusation,  setting  forth  succinct- 
ly and  clearly  the  facts  alleged  to  constitujte 
such  contempt  eAiall  be  filed,  and  the  accused 
required  to  answer  the  same,  by  an  order 
which  shall  fix  the  time  therefor  and  also  the 
time  and  place  for  hearing  the  matter.  A 
copy  of  this  order  shall  be  served  upon  the 
accused,  and  upon  a  proper  showing  the 
court  may  extend  the  time  so  as  to  give  the 
accused  a  reasonable  opportunity  to  purge 
himself  of  such  contempt. 

"After  the  answer  of  the  accused,  or  if  he 
fail  or  refuse  to  answer,  the  court  may  pro- 
ceed at  the  time  so  fixed  to  hear  and  deter- 
mine such  accusation  upon  such  testimony  as 
shall  be  produced.  If  the  accused  answer, 
the  trial  shall  proceed  according  to  the  rules 
governing  the  trial  of  criminal  cases,  and 
the  accused  shall  be  entitled  to  compulsory 
process  for  his  witnesses,  and  to  be  confront- 
ed with  the  witnesses  against  him. 

"Such  tr;al  shall  be  by  the  court,  or,  upon 


818 


YlBQINIA  SCPRBMB  CoURT  OF  APPEALS. 


Mab.,. 


the  application  of  the  accused,  a  trial  by  jury 
shall  be  had,  as  in  any  case  of  a  misdemean- 
or. 

"If  the  jury  find  the  accused  guilty  of  con- 
tempt they  shall  fix  the  amount  of  his  pun- 
ishment by  their  verdict. 

''The  testimony  taken  on  the  trial  of  any 
case  of  contempt  shall  be  preserved  on  mo- 
tion of  the  accused,  and  any  judgment  of  con- 
viction therefor  may  be  reviewed  on  writ  of 
error  from  the  dircuit  court  having  jurisdic- 
tion, if  the  judgment  is  by  a  county  court,  or 
on  writ  of  error  from  the  supreme  court  of 
appeals,  if  the  judgment  is  by  a  circuit  or 
corporation  court.  In  the  appellate  court 
the  judgment  of  the  trial  court  shall  be  af- 
firmed, reversed,  or  modified,  as  justice  may 
require.  If  the  writ  of  error  to  the  judg- 
ment of  a  county  court  is  refused  by  the  cir- 
cuit court  having  jurisdiction,  application 
may  then  be  made  to  the  court  of  appeals. 

"2,  All  acts  and  parts  of  acta,  so  far  as 
they  conflict  with  this  act)  are,  to  that  ex- 
tent, hereby  repealed." 

Being  of  opinion  that  the  defendant  was 
guilty  of  contempt,  we  shall  not  attempt  any 
classification  of  it  as  a  direct  or  indirect  con- 
tempt. If  it  were  a  direct  contempt  then  its 
punishment  was  without  doubt  to  be  ascer- 
tained and  fixed  by  the  court,  without  the  in- 
tervention of  a  jury,  by  the  terms  of  the  law 
v/hich  the  plaintiff  in  error  himself  invokes. 
If  it  were  a  contempt  not  within  that  classi- 
fication, then  it  is  incumbent  upon  us  to  con- 
sider whether  it  was  within  the  power  of  the 
legislature  to  deprive  the  court  of  jurisdic- 
tion to  punish  it  without  the  intervention  of 
a  jury. 

Counsel  for  plaintiff  in  error  insist  that 
the  question  has  already  been  decided  by  this 
court  in  the  case  of  Com.  v.  Deskins,  4  Leigh, 
685,  and  again  in  Wells  v.  Cam,  21  Gratt. 
500. 

The  latter  case  may  be  disposed  of  b^  the 
statement  that  this  court  reversed  the  judg- 
ment of  the  circuit  court  upon  the  facts,  and 
held  that  the  acts  proved  against  Wells  did 
not  constitute  a  contempt  of  court. 

With  respect  to  the  case  of  Com.  v.  Deekina 
it  appears  that  it  arose  and  was  decided  un- 
der the  Constitution  of  1829-30.  In  the  fif  f.h 
article  of  that  instrument  it  is  provided  that 
"the  judicial  power  shall  be  vested  in  a  su- 
preme court  of  appeals,  in  such  superior 
courts  as  the  legislature  may  from  time  to 
time  ordain  ana  establish,  and  the  judges 
thereof,  in  the  county  courts,  and  in  iusticcs 
of  the  peace.  The  legislature  may  also  vest 
such  jurisdiction  as  shall  be  deemed  neces- 
sary in  corporation  courts,  and  in  the  mas^- 
istrates  who  may  belong  to  the  corporate 
body.  The  jurisdiction  of  these  tribunals, 
and  of  the  judges  thereof,  shall  be  regulated 
by  law." 

The  Constitution  did  not  create  the  coui  ts 
nor  clothe  them  with  jurisdiction,  but  the 
courts  themselves  were  established  by  the  leg- 
islature, and  their  jurisdiction  was  r^^uiated 
by  law.  In  this  respect  to  the  Constitution  of 
1829-30  was  only  less  general  in  its  terms 
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than  the  first  organic  instrument  adopted  in 
1776. 

The  Constitution  of  1850,  art  6,  §  1,  with 
res;pect  to  the  judiciary  department,  pro- 
vides:  "There  shall  be  a  supreme  court  of 
appeals,  district  courts,  and  circuit  courts. 
Tne  jurisdiction  of  these  tribunals,  and  of 
the  judges  thereof,  except  so  far  as  the  same 
is  conferred  by  this  Constitution,  shall  be- 
regulated  by  law." 

Article  6,  §  1,  of  the  Constitution  now  in 
foTce,  provides:  "There  shall  be  a  supreme 
court  of  appeals,  circuit  courts,  and  county 
courts.  The  jurisdiction  of  these  tribunals, 
and  of  the  judges  thereof,  except  so  far  as  the 
same  is  conferred  by  this  Constitution,  shall 
be  regulated  by  law."  In  a  8ubse<iuent  por- 
tion of  the  instrument)  corporation  courts' 
are  also  provided  for  the  cities  of  the  state. 
These  courts  do  not  derive  their  existence 
from  the  legislature.  They  are  called  into 
bein|^  by  the  Constitution  itself,  the  same  au- 
thority which  creates  the  l^slature  and  the 
whole  framework  of  state  government. 

What  was  the  nature  and  character  of  tlie 
tribunals  thus  instituted?  Our  conception 
of  courts,  and  of  their  powers  and  func- 
tions, comes  to  us  through  that  great  system 
of  English  jurisprudence  known  as  the  "coiu> 
mon  law,"  which  we  have  adopted  and  in- 
corporated into  the  body  of  our  laws. 

Ijiat  the  English  courts  have  exercised  the 
power  in  auestion  from  the  remotest  period 
does  not  aamit  of  doubt.  Said  Chief  Justice 
Wilmot:  "The  power  which  the  courts  in 
Westminster  Hall  have  of  vindicating  their 
own  authority  is  coeval  with  their  first  foun- 
dation and  institution ;  it  is  a  necessary  inci- 
dent to  every  court  of  justice,  whether  of  rec- 
ord or  not,  to  fine  and  imprison  for  a  con- 
tempt acted  in  the  face  of  the  court ;  and  the 
issuing  of  attachments  by  the  supreme  court 
of  jusuce  in  Westminster  Hall  for  contempts 
out  of  court  stands  on  the  same  immemorial 
usage  which  supports  the  whole  fabric  of  the 
common  law.  It  is  as  much  the  lex  terrti*, 
and  within  the  exception  of  Magna  Charta, 
as  the  issuing  of  any  other  legal  process 
whatsoever.  I  have  examined  very  carefully 
to  see  if  I  could  find  out  any  vestiges  of  it» 
introduction,  but  can  find  none.  It  is  as  an> 
cient  as  any  other  part  of  the  common  law. 
•niere  is  no  priority  or  posteriority  to  be 
found  about  it.  It  cannot,  therefore,  be  said 
to  invade  the  common  law.  It  acts  in  alli- 
ance and  friendly  conjunction  with  every  oth- 
er provision  which  the  wisdom  of  our  ances- 
tors has  established  for  the  general  good  of 
society.  Truth  compels  me  to  say  that  tlie 
mode  of  proceeding  by  attachment  stands 
upon  the  very  same  foundation  as  trial  by 
jury.  It  is  a  constitutional  remedy  in  par- 
ticular cases,  and  the  iudges  in  those  cases 
are  as  much  bound  to  give  an  activity  to  this 
part  of  the  law  as  to  any  other."  3  Camp- 
bell, Lives  of  Chief  Justices,  p.  153. 

In  [hiited  States  v.  Hudson,  7  Crancfa,  32, 
S  L.  ed.  259,  it  was  held  that  "certain  implied 
powers  must  necessarily  result  to  our  courts- 
of  justice  from  the  nature  of  their  institu- 
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tion.  But  jurisdiction  of  crimes  against  the 
state  is  not  among  those  powers.  To  fine  for 
contempt,  imprison  for  contumacy,  enforce 
tlie  obeervance  of  order,  etc.,  are  powers 
which  caimot  be  dispensed  with  in  a  court, 
because  they  are  necessary  to  the  exercise  of 
all  others;  and  so  far  our  courts  no  doubt 
possess  powers  not  immediately  derived  from 
statute.^' 

In  Wells  V.  Com,  21  Gratt.  603,  it  was 
said:  "The  power  to  fine  and  imprison  for 
contempt  is  incident  to  every  court  of  record. 
The  courts,  ex  neceaaitate  rei  have  the  pow- 
er of  protecting  the  administration  of  jus- 
tice, with  a  promptitude  calculated  to  meet 
the  exigency  of  the  particular  case." 

It  is  unnecessary,  however,  to  multiply  au- 
thority upon  this  point,  for  we  understand  it 
to  have  been  conceded  by  oounsel  for  plain- 
tiflF  in  error  that  the  power  to  punish  con- 
tempts is  inherent  in  all  courts ;  but  the  con- 
tention is  that  it  may  be  regulated  by  legis- 
lative action,  and  we  are  prepared  to  con- 
cede that  it  is  proper  for  tiie  legislature  to 
regulate  the  exercise  of  the  power  so  long  as 
it  confines  itself  within  limits  consistent  with 
the  preservation  of  the  authority  of  courts  to 
enforce  such  respect  and  obedience  as  are 
necessary  to  their  vigor  and  efficiency. 

Now,  the  contention  of  the  plaintiff  in  er- 
ror is  that  the  act  here  punisned  was  not  a 
contempt  under  the  statute  of  1830-31,  and 
that  in  order  to  hold  it  punishable  summari- 
ly, it  is  necessary  to  hold  that  the  statute 
referred  to  is  unconstitutional.  There  has 
been  no  adjudication  upon  that  statute,  to 
our  knowledge,  sinee  the  adoption  of  the  Con- 
stitution of  1851 ;  for  in  the  case  of  Wells  v. 
Com,  21  Gratt.  503,  Wells  was,  as  we  have 
seen,  acquitted  of  the  offense.  So  far,  there- 
fore, as  the  statute  is  to  be  considered  as  de- 
claratory of  the  powers  existent  in  the  courts 
established  by  the  Constituti(»i,  it  is  free 
from  objection;  so  far  as  it  is  a  reasonable 
regulation  of  the  power  vested  in  the  courts, 
wc  have  no  disposition  to  question  it;  but  If 
it  is  to  be  construed  as  a  negation  of  the 
power  of  the  court  to  punish  a  contempt, 
whether  by  excluding  it  from  ite  enumera- 
tion and  classification  of  acts  which  may  be 
summarily  dealt  with  by  the  court,  or  by 
taking  from  the  courts  the  power  to  punisli 
at  all  even  those  acts  enumerated  as  con- 
tempts, we  are  constrained  to  hold  that  the 
legislature  has  transcended  the  powers  pre- 
scribed to  it  by  the  Constitution. 

It  was  contended  by  counsel  for  plaintiff  in 
error  that,  inasmuch  as  the  act  of  1897-98 
merely  transferred  the  punishment  of  con- 
tempt from  the  court  to  a  jury,  and  even 
made  acts  punishable  as  contempts  not  em* 
braced  within  the  act  of  1830-31,  it  was  not 
obnoxious  to  the  objection  that  it  interfered 
with  or  diminished  the  power  of  the  court  to 
protect  itself. 

To  this  view  we  caraiot  assent.  It  Is  not 
a  question  of  the  degree  or  extent  of  the  pun- 
ishment inflicted.  It  may  be  that  juries 
would  punish  a  given  offense  with  more  9e- 
verity  than  the  court;  but  yet  the  jury  is  a 
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tribunal  separate  and  distinct  from  the  court. 
The  power  to  punish  for  contempts  is  inher- 
ent in  the  courts,  and  is  conferred  upon  them 
by  the  Constitution  by  the  very  act  of  their 
creation.  It  is  a  trust,  confided  and  a  duly 
imposed  upon  us  by  the  sovereign  people, 
which  we  cannot  surrender  or  suffer  to  be 
impaired  without  being  recreant  to  our  duty. 

Upon  the  point  made  by  counsel  for  plain- 
tiff in  error,  that  the  offense  under  considera- 
tion, if  not  embraced  within  the  category  of 
direct  contempts  by  the  act  of  1897-98,  nei- 
tlier  waa  it  by  that  of  1830-31,  we  cannot  do- 
better  than  to  quote  the  language,  of  the  su- 
preme court  of  Arkansas,  in  State  v.  Morrill, 
16  Ark.  at  page  390: 

"The  legislature  may  regulate  the  exercise- 
of,  but  cannot  abridge,  the  express  or  neces- 
sarily implied  powers  granted  to  this  court 
by  the  Constitution.    If  it  could,  it  miglit 
encroach  upon  both  the  judicial  and  execu- 
tive departments,  and  draw  to  itself  all  the 
powers  of  government,  and  thereby  destroy 
that  admiriU)le  system  of  checks  ana  balances 
to  be  found  in  the  organic  framework  of  both 
the  Federal  and  state  institutions,  and  a  fa- 
vorite theory  in  the  government  of  the  Amer- 
ican people.    As  far  as  the  act  in  question 
goes,  in  sanctioning  the  power  of  the  courts 
to  punish,  as  contempts,  the  'acts'  therein* 
enumerated,  it  is  merely  declaratory  of  what 
the  law  was  before  its  passage.    The  prohibi- 
tory feature  of  the  act  can  be  regarded  aa 
rothinf^  more  thsui  the  expression  of  a  judi- 
cial opinion  by  the  legislature  that  the  courts- 
may  exercise  and  enforce  all  their  constitu- 
tional powers,  and  answer  all  the  useful  pur- 
poses of  their  creation,  without  the  necessity 
of  punishing  ae  a  contempt  any  matter  not 
enumerated  in  the  act.    As  such,  it  is  enti- 
tled to  great  respect;  but  to  say  that  it  is^ 
absolutely  binding  upon  the  courts  would  be- 
to  concede  that  the  courts  have  no  constitu- 
tional and   inherent  power  to  punish   any- 
class  of  contempte,  but  that  the  whole  sub- 
ject is  under  the  control  of  the  legislative' 
department;  because,  if  the  general  assem- 
bly may  deprive  the  courts  of  power  to  pun- 
ish one  class  of  contempte,  it  may  go  the 
wliole  length,  and  devest  them  of  power  to 
punish  amy  contempt" 

Reliance  was  placed  by  counsel  for  plain- 
tiff in  error  upon  a  class  of  cases  of  whicji 
Ex  parte  Robinson,  19  Wall.  505,  22  L.  ed. 
205,  may  be  considered  typical.  In  that 
case  Robinson  had  in  the  most  summary 
manner,  without  the  opportunity  of  defense, 
been  stricken  from  the  roll  of  attorneys  by 
the  district  court  for  the  western  district 
of  Arkansas.  He  applied  to  the  supreme 
court  for  a  mandamus,  which  is  the  appro- 
priate remedy  to  restore  an  attorney  who 
has  been  disbarred;  and  that  court  held,  Mr. 
Jiiptiee  Field  delivering  the  opinion,^  that 
"the  power  to  punish  for  contempte  is  inher- 
ent in  all  courts ;  ite  existence  is  essential  to 
the  preservation  of  order  in  judicial  proceed- 
ings, and  to  the  enforcement  of  the  judg- 
meute.  orders,  and  write  of  the  courts,  and 
consequently  to  the  due  administration  of 
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justice.  The  moment  the  courts  of  the 
United  States  were  called  into  existence  and 
invested  witJoi  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power.  But 
'the  power  has  been  limited  and  defined  by 
the  act  of  Congress  of  March  2,  1831",  and 
Ihe  court  declared  that  there  could  be  no 
•question  as  to  its  application  to  the  circuit 
4^nd  district  courts.  "These  courts  were 
created  by  act  of  Congress.  Their  powers 
and  duties  depend  upon  the  act  calling  them 
into  existence,  or  subse<^uent  acts  extending 
or  limiting  tiieir  jurisdiction.  The  act  of 
1831  is  therefore  to  them  the  law  specifying 
the  cases  in  which  summarv  punishment  for 
contempts  may  be  inflicted." 

Turning  to  the  Constitution  of  the  United 
States,  we  find  that  it  declares  that  "the  ju- 
dicial power  of  the  United  States  shall  be 
vested  m  one  supreme  court,  and  in  such  in- 
ferior courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish."  This  lan- 
jpuage  is  the  equivalent  of  that  found  in  our 
Constitution  prior  to  that  of  1851,  herein- 
before quoted.  The  inferior  Federal  courts 
and  their  jurisdiction  are  the  creatures  of 
Congress,  and  not  of  the  Constitution." 

It  may  be  remarked,  also,  with  respect  to 
the  case  of  Ejo  parte  Robinson,  that  although 
the  United  Stotes  statute  of  1831  carefully 
enumerates  the  subjects  for  which  courts 
may  punish  summarily  for  contempt,  that 
•enumeration  is  so  comprehensive  as  to  afford 
complete  protection  to  the  courts  in  the  per- 
formance of  their  duties,  and  contains  no 
limitation  whatever  upon  the  power  to  pun- 
ish in  the  enumerated  cases;  and  that,  while 
punishment  which  courts  may  inflict  is  lim- 
ited to  fine  and  imprisonment,  their  discre- 
tion is  without  limit  as  to  the  amount  of  the 
fine  or  the  duration  of  the  imprisonment. 
The  courts  of  the  United  States  will  never 
^  embarrassed  by  the  decision  in  Eao  parte 
Ilohinson;  for,  while  the  power  to  disbar  an 
attorney  is  denied  in  that  case  as  a  proper 
punishment  for  contempt,  the  jurisdiction 
^t  the  courts  to  disbar,  after  citation  to  ap- 
pear and  notice  of  the  ground  of  complaint 
against,  and  an  opportunity  for  explanation 
and  defense,  is  fully  recognized. 

It  were  an  unprofitable  task  to  attempt  to 
review  within  lie  limite  of  an  opinion  all 
the  adjudged  cases  to  which  our  attention 
has  been  called,  and  which,  with  very  many 
others,  have  been  considered  by  us.  For  thfe 
"benefit  of  those  who  may  feel  themselves 
moved  to  a  further  investigation  of  this  sub- 
ject, we  cite,  without  comment,  the  following 
cases: 

8tate  V.  Frew,  24  W.  Va.  416,  49  Am.  Rep. 
^57;  Hale  v.  State,  55  Ohio  St.  210,  36  L.  R. 

A.  254;  7?6  Shortridge,  99  Cal.    526,    21    L. 

B.  A.  755;  8toi*ey  v.  People,  79  111.  45,  22 
Am.  Rep.  158;  Holman  v.  State,  106  Ind. 
:513;  State  v.  Knight,  3  S.  D.  509;  State  v. 
(inlloiPay,  5  Coldw.  326,  98  Am.  Dec,  404; 
Little  V.  State,  90  Ind.  338,  46  Am.  Rep.  224: 
Baldtoin  v.  State,  126  Ind.  24;  Arnold  v. 
Com.  80  Ky.  300,  44  Am.  Rep.  480 ;  Ew  parte 
'CrenshatD,  80  Mo.  447;  Hughes  v.  People,  5 
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Colo.  445;  Wyatt  v.  People,  17  Colo.  262; 
Langdon  v.  Wayne  Circuit  Ct,  Judges,  76 
Mich.  367 ;  and  Ex  parte  Schenck,  65  N.  C. 
353. 

In  public  apprehension,  the  legislature  is 
deemed  in  a  peculiar  sense  the  agent  and  rep- 
resentative of  the  people.  It  is  true,  it  con- 
stitutes the  most  numerous  branch  of  the 
government,  and  the  brief  terms  for  which  its 
members  are  elected,  and  the  fact  that  they 
are  directly  voted  for  by  the  people,  give 
color  to  and  encourage  this  opinion;  but  a 
moment's  reflection  should  serve  to  dispel  it. 
In  our  system  of  government  all  power  and 
authority  are  dei'ived  from  the  people.  They 
have  seen  fit,  by  organic  law,  to  distribute 
the  powers  of  government  among  three  great 
co-oixiinate  departmente, — the  executive,  the 
legislative,  and  the  judicial.  The  Constitu- 
tion of  the  stote,  which  is  the  law  to  all,  de- 
clares in  the  7th  section  of  the  1st  article 
that  "the  legislative,  executive,  and  judicial 

?ower8  should  be  separate  and  distinct." 
his  is  a  quototion  from  the  Bill  of  Righte, — 
an  instrument  which  should  never  be  men- 
tioned, save  with  the  reverence  'due  to  the 
great  charters  of  our  libertiee.  Of  such  im- 
portence  is  this  principle  deemed  that  it  is 
repeated  and  constitutes  a  distinct  article, 
which  declares  that  "the  legislative,  execu- 
tive, and  judiciary  departmente  e^all  be 
separate  and  distinct,  so  that  neither  exer- 
cise the  powers  properly  belonging  to  either 
of  the  others;  nor  shall  any  person  exercise 
the  power  of  more  than  one  of  them  at  the 
same  time,  except  as  hereinafter  provided." 
Va.  Const,  art.  2.  Whoever,  therefore,  be- 
longs to  either  one  of  these  great  departmente 
is  an  agent  and  servant  of  a  common  master : 
and  each  and  all  represent  a  part  of  the  sov- 
ereignty of  the  stete,  so  long  as  they  move 
within  the  appropriate  spheres  prescribed 
to  them  by  the  organic  law.  A  court  and 
the  judge  thereof,  is  as  much  an  agent  and 
servant  of  the  people  as  any  other  officer  of 
government,  and  he  is  bound  by  the  duty  and 
obligation  which  he  owes  to  the  common- 
wealth to  cherish,  defend,  and  transmit  un- 
impaired to  his  successors  the  ofiice  with 
which  the  commonwealth  has  seen  fit  to  hon- 
or him.  A  judge,  therefore,  in  vindicating 
the  dignity  and  authority  of  the  court  over 
which  he  presides,  is  discharging  a  solemn 
duty  owed  in  his  ofiicial  character,  and  is  not 
engaged  in  a  personal  and  private  contro- 
versy. 

Speaking  upon  this  subject,  the  supreme 
court  of  West  Virginia  in  State  v.  Frew,  24 
W.  Va.,  at  page  477,  49  Am.  Rep.  257,  uses 
the  following  language: 

"Having  thus  shown  that  this  court  has 
the  power  to  punish  for  contempte  it  must 
not  be  overlooked  that  this  power  can  be  jus- 
tified by  necessity  alone,  and  should  rarely 
be  exercised,  and  never,  except  when  the  ne- 
cessity is  plain  and  unmistekable.  It  is  not 
given  for  the  private  advantage  of  the  judges 
who  sit  in  the  court,  but  to  preserve  to  them 
that  respect  and  regard  of  which  courte 
cannot  be  deprived  and  maintain  their  use- 
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iulness.  It  is  given  that  the  law  may  be  ad- 
ministered fairly  and  impartially,  uninter- 
rupted by  any  influence  which  might  affect 
the  rights  of  the  parties  or  bias  the  minds  of 
the  juidges — ^that  the  court  may  command 
tliat  respect  and  sanctity  so  essential  to  make 
the  law  itself  respected — and  that  the 
streams  of  justice  may  be  kept  pure  and  un- 
•corrupted.  .  .  .  The  public  have  a  pro- 
found interest  in  the  good  name  and  fame 
of  their  courts  of  justice  and  especially  of 
the  courts  of  last  resort.  Everything  that 
■affects  the  well-being  of  organized  society, 
the  rights  of  property,  and  the  lif^  and  lib- 
erty of  tJhe  citizen  is  submitted  to  their  final 
decision.  The  confidence  of  the  public  in  the 
judiciary  should  not  be  wantonly  impaired. 
«  .  .  We  know  full  well  that  respect  to 
•courts  or  judges  cannot  be  compelled.  'Re- 
spect is  the  voluntary  tribute  of  the  people 
to  worth,  virtue,  and  intelligence,  and  while 
these  are  found  on  the  judgment  seat,  so 
lon^,  and  no  longer,  will  courts  retain  the 
public  confidence.'  But  the  people  have 
placed  the  judge  in  a  position  m  which  he 
unavoidably  comes  in  conflict  with  the  jeal- 
ousies and  resentments  of  those  upon  whose 
interest  he  has  to  act;  his  character,  virtue, 
and  intelligence,  however  pure  and  unselflsh, 
are  not  always  a  protection  against  the  preju- 
dices and  passions  of  such  as  conceive  them- 
selves injured  by  his  legitimate  and  proper 
official  acts;  and,  when  assailed  by  such,  if 
he  may  not  pimish  them  as  a  court,  he  will 
4>e  reduced  to  the  alternative  of  either  submit- 
ting tamely  to  contumely  and  insult,  or  to 
resenting  it  by  force,  or  resorting  to  the 
•doubtful  remedy  of  an  action  at  law.'" 

As  was  said  by  Judge  Dade  in  Dandridge's 
Oase,  2  Va.  Cas.  408:  "In  such  a  state  of 
things  it  would  rest  in  the  discretion  of  every 
party  in  court  to  force  the  judge  either  to 
shrink  from  his  duty  or  to  incur  the  degrada- 
tion of  his  authority,  which  must  unavoida- 
1)ly  result  from  the  adoption  of  either  of  the 
above  alternatives.  To  suppose  that  the  per- 
sonal character  of  the  judge  would  be  a  suf- 
ficient guaranty  acainst  this  is  to  imagine  a 
-state  of  society  which  would  render  the  of- 
fice of  the  judge  wholly  unnecessary." 

The  enumeration  of  subjects  punishable  as 
•direct  contempts  in  the  act  unaer  considera- 
tion seems  to  embrace  almost  every  conceiv- 
able form  of  that  offense  which  can  occur  in 
the  presence  of,  or  in  proximity  to,  the  court; 
that  is  to  say,  under  circumstiBinces  likely  to 
arouse  the  passion  or  prejudice  of  the  judge, 
and  disturb  that  equanimity  essential  to 
•calm  and  wise  judicial  action.  The  court  may 
punish  summarily,  not  onl^  all  such  offenses, 
T>ut  for  disobedience  or  resistance  to  any  law- 
ful process,  judgment,  decree,  or  order;  its 
officers,  jurors,  and  witnesses  may  also  thus 
t)e  punished;  and  only  the  parties  to  the  suit 
«re  entitled  to  a  trial  by  jury.  Thus  we  see 
that  offenses  of  a  nature  personal  to  the  court 
are  to  be  punished  by  the  court  while  those 
which  interest  suitors  are  punishable  only 
ty  a  jury.  So  that  suitors,  having  obtained 
a  judgment  or  decree,  after  long  and  expen- 
45  L.  R.  A. 


sive  litigation,  find  the  court  powerless  to  se- 
cure to  them  its  fruition  and  enjoyment*  and, 
unless  their  antagonist  chance  to  be  a  law- 
abiding  citizen,  discover  that  their  success 
has  only  begotten  another  controversy.  Ours 
is  a  law-abiding  community,  and  good  citi- 
zens will,  without  compulsion,  respect  the 
lawful  orders  of  their  courts;  but  in  every 
society  there  are  those  who  obey  the  laws 
only  because  there  is  behind  them  a  force 
they  dare  not  resist.  Is  it  wise  or  beneficent 
legislation  which  accepts  the  obedience  of  the 
good  citizen,  but  is  powerless  to  enforce  the 
law  against  the  recalcitrant?  Under  this 
law,  the  authority  of  the  courts  would  be  re- 
duced to  a  mere  "power  of  contention." 

We  are  fully  aware  of  the  delicate  duty  in- 
volved in  holding  a  statute  to  be  unconstitu- 
tional, and  we  fully  recognize  that  it  should 
never  be  done,  except  in  the  case  of  a  plain 
deviation  from  the  organic  law. 

"The  courts  may  declare  legislative  enact- 
ments unconstitutional  and  void  in  some 
cases,  but  not  because  the  judicial  power  is 
superior  in  degree  or  dignity  to  the  legisla^ 
tive.  Beinff  required  to  declare  what  tiio 
.law  is  in  the  cases  which  oome  before  them, 
they  must  enforce  the  Constitution  as  the 
paramount  law,  whenever  a  legislative  en- 
actment comes  in  conflict  with  it.  But  the 
courts  sit,  not  to  review  or  revise  the  legis- 
lative action,  but  to  enforce  the  legislative 
will ;  and  it  is  only  where  they  find  that  tiie 
legislature  has  failed  to  keep  within  its  con- 
stitutional limits  that  they  are  at  liberty 
to  disregard  its  action,  and,  in  doing  so,  they 
only  do  what  every  private  citizen  may  do  in 
respect  to  the  mandates  of  the  courts  when 
the  judges  assume  to  act  and  to  fender  judg- 
ments or  decrees  without  jurisdiction." 
Cooley,  Const.  Lim.  6th  ed.  p.  192. 

"In  exercising  this  high  authority,  the 
judges  claim  no  judicial  supremacy;  they  are 
only  the  administrators  of  the  public  will. 
If  an  act  of  the  legislature  is  held  void,  it  is 
net  because  the  judges  have  any  control  over 
the  legislative  power,  but  because  the  act  is 
forbidden  by  the  Constitution,  and  because 
the  will  of  the  people,  which  is  therein^ de- 
clared, is  paramount  to  that  of  their  repre- 
sentatives expressed  in  any  law."  See  Linrf- 
say  V.  Charleston  Comrs.  2  Bay,  38,  61 ;  Peo- 
pie.  Tucker,  v.  Rucker,  5  Colo.  455. 

Reading  the  Constitution  of  the  state  in 
the  light  of  the  decisions  of  eminent  courts 
v*'hich  we  have  consulted,  we  feel  warranted 
in  the  following  conclusions: 

That  in  the  courts  created  by  the  Consti- 
tution there  is  an  inherent  power  of  self-de- 
fense and  aelf-preservation ;  that  this  power 
may  be  regulated,  but  cannot  be  destroyed, 
or  so  far  diminished  as  to  be  rendered  inef- 
fectual, by  legislative  enactment ;  that  it  is  a 
power  necessarily  resident  in,  and  to  be  ex- 
ercised by,  the  court  itself,  and  that  the  vice 
of  an  act  which  seeks  to  deprive  the  court  of 
this  inherent  power  is  not  cured  by  providing 
for  its  exercise  by  a  jury ;  that,  while  the  leg- 
islature has  the  power  to  regulate  the  juris- 
diction of  circuit,  county,   and   corporation 
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courts,  it  cannot  destroy,  while  it  may  con- 
line  within  reasonable  bounds,  the  authority 
necessary  to  the  exercise  of  the  jurisdiction 
conferred. 

It  was  suggested  in  argument  that  to 
maintain  the  position  that  to  intrust  juries 
with  the  power  to  punish  for  contempts 
would  impair  the  efficiency  and  dignity  of 
courts  disclosed  a  want  of  confidence  in  that 
time-honored  institution.  May  it  not  be  said 
in  reply  that  to  take  from  courts  a  jurisdic< 
tion  which  they  haye  possessed  from  their 
foundation  betrays  a  want  of  confidence  in 
them  wholly  unwarranted  by  experience? 
The  history  of  this  court,  and  indeed  of  all 
the  courts  of  this  commonwealth,  shows  the 
jealous  care  with  which  they  haye  eyer  de- 
fended and  maintained  the  just  authority 
and  respect  due  to  juriee  as  an  agency  in  the 
administration  of  justice;  but  our  auty,  as 
we  conceiye  it,  requires  us  not  to  be  less  finn 
in  yindicating  tne  rightful  authority  and 
power  of  the  courts. 

We  cannot  more  properly  conclude  this 
opinion  than  by  a  quotation  from  a  great 
English  judge:  "It  is,  therefore,  a  rule  found- 
ed on  the  reason  of  the  common  law  that  all 
contempts  to  the  process  of  the  court,  to  its 
judges,  jurors,  oincers,  and  ministers,  when 
acting  in  the  due  discharge  of  their  respective 
duties,  whether  such  contempts  be  by  direct 
obfftruction,  or  oonsequentially, — that  is  to 


say,  whether  they  be  by  act  or  writing,- 
punishable  by  the  court  itself,  and  may  bo- 
abated  instanter  as  nuisances  to  public  jus- 
tice. 

"There  are  those  who  object  to  attachments- 
as  being  contrary,  in  popular  Constitutions, 
to  first  principles.  To  tnis  it  may  briefljjr  be- 
replied  that  tney  are  the  first  of  all  princi- 
ples, being  founded  on  that  which  founds 
goyernment  and  constitutes  law.  Iliey  are 
the  principles  of  self-defense;  the  yindicatioUy. 
not  only  of  the  authority,  but  of  the  yery 
power  of  acting  in  a  oourt.  It  is  in  yain 
that  the  law  has  the  right  to  act,  if  there  be  a 
power  aboye  tlie  law  which  has  a  right  to  re- 
sist ;  the  law  would  then  be  but  the  right  of 
anarchy  and  the  power  of  contention."  Holt,. 
Libel,  chap.  9. 

Whateyer  opinion  may  be  entertained  of 
some  of  his  predecessors.  Chief  Justice  Holt 
was  no  seryile  minicm  of  arbitrary  power. 
Ife  was  an  actor  in  that  great  reyolution 
which  ended  foreyer  in  Great  Britain  the 
pernicious  dogma  of  the  diyine  right  of 
Kings,  which  first  recognized  the  will  of  the* 
people  as  the  only  rightful  source  of  goyern- 
ment, and  establish^  the  independence  of 
the  judiciary  as  one  of  the  surest  bulwarks- 
of  free  institutions. 

The  judgment  of  the  Circuit  Court  ie  af^ 
firmed. 
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Re   Estate   of   Marmadiike    C.    COPE,   De- 
ceased. 

(191  Pa.  1.) 

1.  Tlie  exemption  of  $6,000  in  eacli  es- 
tate from  the  Pennaylyanla  direct  In- 
heritance tax  act  of  May  12,  1897,  im- 
posing a  two- per  cent  tax  on  all  personal 
property  which  shall  pass  by  will  or  by  the 
intestate  law,  after  deducting  debts  and 
costs  of  administration,  is  In  violation  of 
Const,  art.  9,  ||  1,  2,  requiring  all  taxes  to  be 
uniform  upon  the  same  class  of  subjects,  and 
prohibiting  exemptions  other  than  those 
therein  specitled,  since  the  act  does  not  pro- 
fess to  be  anything  less  than  a  tax  law. 

a.  An  act  amending  or  anpplementlnflr 
tlie  laipra  reirnlatlnsr  ancceaalon  to  es- 
tates of  decedents,  which  Imposes  a  burden 
on  so  much  of  any  estate  only  as  is  in  excess 
of  $5,000,  and  leaves  the  law  unchanged  as 

KoTU. — For  other  cases  respecting  the  in- 
equality  of  col  lateral- Inheritance  taxes,  see 
State.  Schwartz,  ▼.  Ferris  (Ohio)  30  L.  R.  A. 
218;  and  State,  Gelsthorpe,  y.  Furnell  (Mont.) 
89  L.  R.  A.  170. 
45  L.  R.  A. 


to  the  residue,  is  a  special  law  prohibited  by- 
Const,  art.  8,  I  7. 

(April  24,  1899.) 

APPEAL  by  the  Commonwealth  from  a  de- 
cree of  the  Orphans'  Oourt  for  Phila- 
delphia County  dismissing  exceptions  filetl' 
to  the  adjudication  of  the  auditing  judge  in- 
the  estate  of  Marmaduke  C.  Cope,  deceased, 
which  resulted  in  refusal  to  give  effect  to- 
the  statute  taxing  ddrect  inheritances.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Francis  A.  Osboiira  and  Jolm. 
P.  Elkin,  with  Mr.  Henry  C.MoCormlok, 
Attorney  General,  for  the  Commonwealth: 

The  act  is  not  unconstitutional  because  it 
contains  an  exemption  of  property  from  tax- 
ation not  enumerated  in  S  1  of  article  9  of 
the  Constitution. 

The  reasonable  and  national  construction 
of  §  1  of  article  9  is  that  no  property,  except 
such  as  is  therein  designated,  can  be  taken 
entirely  out  of  the  list  of  taxable  subjects. 

The  constitutional  provision  did  not  mean 
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^at  the  legislature  may  not  exempt  a  par- 
ticular kind  of  property  from  a  particular 
Jdnd  of  tax. 

Property  majr  be  exempt  from  one  kind 
^f  tax,  but  subject  to  another  form  of  taxa- 
tion. 

Hatcea  Mfg,  Co,*8  Appeal,  1  Monaghan, 
^53;  Cam,  y.  Qermania  Brewing  Co,  145  Pa. 
S3. 

A  large  number  of  the  revenue-producing 
statutes  contain  exemptions  in  one  form  or 
4inother. 

Exemptions  of  the  kind  referred  to  haye 
■always  been  favored  by  the  court. 

Uinoi  V.  Winihrop,  162  Mass.  113,  26  L. 
B.  A.  259. 

In  collateral  and  direct  inheritance  tax 
statutes,  exemptions  have  always  been  fa- 
vored by  law-making  bodies,  and  have  gen- 
•crally  been  sustained  by  the  courts. 

MaqoMn  v.  IllinoiB  Trust  A  8av.  Bank,  170 
v.  S.'282,  42  L.  ed.  1037. 

It  does  not  offend  a^nst  that  provision 
^f  the  Constitution  which  requires  uniform- 
ity of  taxation. 

Cam,  V.  Delaware  Division  Canal  Co.  123 
Ta.  694,  2  L.  R.  A.  798;  Orcutt's  Appeal,  97 
Pa.  179;  Cam.  v.  Brush  Electric  Light  Co, 
145  Pa.  147;  Com,  v.  Merchants  d  Mfrs, 
2fat,  Bank,  168  Pa.  309. 

The  act  may  be  passed  under  the  power  to 
regulate  the  transmission  of  estates. 

United  States  v.  Perkins,  163  U.  S.  627, 

41  L.  ed.  287 ;  Com,  v.  Qilpin,  3  Pa.  Diet.  R. 

711;    Com,  v.  Herman,   16  W.  N.  C.  212; 

Mager  v.  Chima,  8  How.  490,  12  L.  ed.  1168; 

.State  V.  Alston,  94  Tenn.  674,  28  L.  R.  A. 

178 ;  Minot  v.  Winthrop,  162  Mass.  113,  26 

L.  R.  A.  259 ;  State  v.  Hamlin,  86  Me.  495, 

^5  L.  R.  A.  636;  State   v.  Ddlrymple,  70  Md. 

■294,  3  L.  R.  A.  375 ;  Kochersperger  v.  Drake, 

167  111.  122,  41  L.  R.  A.  446;  Eyre  v.  Jacob, 

14  Gratt.  430,  73  Am.  Dec.  367 ;  WaUace  v. 

Myers,  38  Fed.  Rep.  184,  4  L.  R.  A.  171; 

Re  Swift,  137  N.  Y.  83,  18  L.  R.  A.  709; 

Pullen  V.  Wake  County  Comrs.  66  N.  C.  363 ; 

Peters  v.  Lynchburg,  76  Va.  927 ;  Schoolfield 

V.  Lynchburg,  78  Va.  366;  Miwter's  Estate, 

^8  W.  N.  C.  182. 

The  right  to  inherit  or  succeed  to  property 
is  the  creature  of  the  civil  or  municipal  laws, 
and  is  in  all  respects  regulated  by  toem. 

2  Bl.  Ck>m.  pp.  10-13;  Strode  v.  Com,  52 
Pa.  181 ;  Clymer  v.  Com,  52  Pa.  185. 

The  act  does  not  change  the  law  of  de- 
■scent  or  succession,  and  is  not  special  legis- 
lation. 

Re  McPherson,  104  N.  T.  306,  58  Am.  Rep. 
502;  Re  Swift,  137  N.  Y.  77,  18  L.  R.  A.  709; 
Re  Merriam,  141  N.  Y.  484;  Wallace  v.  My- 
ers, 38  Fed.  Rep.  184,  4  L.  R.  A.  171;  Re 
Roffinan,  143  N.  Y.  327;  Re  Inheritarwe 
^ax,  23  Colo.  492;  The  Inheritance  Tax,  by 
Max  West,  Finance,  95,  102  et  seq,;  Doe 
Passes,  Inheritance  Tax  Law,  chap.  2,  §  8,  p. 
tJl. 

Stanrett,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  challenges  the  validity  of  the 
decree  of  tne  court  below,  in  which  t^e  act  of 
May  12,  1897  (Pub.  Laws,  56),  entitled  "An 
Act  Taxing  Gifta,  Legacies,  and  Inheritances 
45  L.  R.  A. 


in  Certain  Cases,  and  Providing  for  the  Col- 
lection Thereof,"  was  adjudged  unconstitu- 
tional and  void.  Section  1  of  the  act  declares 
"that  from  and  after  the  passage  of  this  act 
all  personal  property  of  whatsoever  kind  and 
nature  which  shall  pass  by  will,  or  by  the 
intestate  law  of  this  state,  from  any  person 
who  may  be  seised  or  possessed  of  the  same, 
.  .  .  shall  be/and  the  same  is  hereby  made 
subject  to  a  tax  of  $2  on  every  $100  of  the 
clear  value  of  such  personal  property,  after 
deducting  the  debts  of  the  decedent  and  costs 
of  administration,  ...  to  be  paid  for 
the  use  of  the  Commonwealth ;  and  all  heirs, 
legatees,  devisees,  administrators,  executors, 
and  trustees  shall  only  be  discharged  from 
liability  for  the  amount  of  such  taxes  ...  by 

gaying  the  same  for  the  use  aforesaid  as 
ereinafter  directed;  provided,  that  personal 
pix>perty  to  the  amount  of  $5,000  shall  be 
exempt  from  the  payment  of  this  tax  in  all 
estates;  and  provided  further,  that  so  much 
of  the  estates  of  persons  heretofore  deceased 
as  has  not  been  actually  distributed  and  paid 
to  persons  entitled  thereto  prior  to  the  pas- 
sage of  this  act  ^mll  be  liable  to  the  tax  im- 
posed by  this  law,  as  well  as  the  estates  of 
persons  who  die  hereafter.''  The  last-quoted 
proviso  appears  to  have  been  added,  by  way 
of  amendment,  to  the  first  section  of  the  bill 
while  it  was  under  consideration,  with  the 
view  of  so  enlarging  (by  improper  use  of  a 
proviso)  the  scope  of  that  section  as  to  bring 
within  its  operation  undistributed  portions 
of  all  estates  of  persons  theretofore  deceased. 
Inasmuch  as  the  testator,  in  the  case  now  un- 
der consideration,  died  September  5,  1897, — 
nearly  five  months  after  the  passage  of  the 
act  above  cited, — the  retroactive  provision  of 
said  proviso  is  not  involved,  and  requires  no 
further  notice  in  this  case.  In  other  cases, 
however,  which  have  been  argued,  the  com- 
monwealth's claims  are  based  upon  the  ret- 
roactive operation  of  said  proviso.  In  dis- 
poeing  of  them,  it  may  not  be  amiss  to  con- 
sider the  retroactive  effect  of  the  proviso. 

The  manifest  effect  of  the  first  above 
quoted  proviso  is  to  effectually  exclude  from 
the  operation  of  the  taxing  provisions  of  the 
act  "personal  property  to  the  amount  of  $5,- 
000  ...  in  all  estaies."  To  that  ex- 
tent the  operation  of  the  act  is  restricted  and 
qualified.  It  is  further  restricted  and  qual- 
ified by  §  16,  which  provides:  "This  act 
shall  be  known  as  the  direct  inheritance  tax 
law,  and  shall  not  be  held  to  dhange,  modify, 
or  alter  the  existing  law  in  reference  to  the 
collection  of  collateral-inheritance  taxes,  it 
being  the  intention  of  this  act  to  impose  a 
direct  inheritance  tax  on  all  estates  or  parts 
of  estates  not  subject  to  the  act  or  acts  pro- 
viding for  the  collection  of  collateral-inher- 
itance taxes."  The  intervening  §§  2  to  15, 
inclusive,  are  devoted  to  what  may  be  called 
the  administrative  provisions  of  the  act.  The 
second  declares:  "If  the  said  tax  shall  be 
paid  within  three  months  after  the  death  of 
the  decedent,  a  discount  of  5  per  cent  shall  be 
made  and  allowed,  and  if  the  said  tax  is  not 
paid  at  the  end  of  one  year  from  the  death 
of  the  decedent,  interest  at  the  rate  of  6  per 
centum  per  annum  shall  be  charged  for  such 
year;  and  after  the  expiration  of  one  year 
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from  the  dea.tb  of  the  decedent,  interest  shall 
be  charged  at  the  rate  of  12  per  centum  per 
annum  on  such  tax,"  etc.  The  proviso  to  8 
5  declares  "that  all  taxes  imposed  by  this 
act  shall  be  a  lien  upon  the  personal  property 
of  the  estate  on  which  the  tax  is  imposed,  or 
upon  the  proceeds  arising  from  the  sale  of 
such  property  from  the  time  the  said  tax  is 
due  and  payable,  and  shall  continue  a  lien 
until  said  tax  is  paid  and  receipted  for  by 
the  proper  officer  of  the  commonwealth."  As 
defined  and  limited  by  the  act  itself,  the  tax 
sought  to  be  charged  and  collected  under  its 
provisions  is  imposed,  in  express  terms,  on 
"all  personal  property  of  whatsoever  kind 
and  nature,  which  shall  (thereafter)  pass  by 
will,  or  by  the  intestate  laws  of  this  state," 
from  the  respective  owners  thereof,  upon 
their  decease,  and  upon  all  property  of  the 
same  kind,  which  had  theretofore  passed,  in 
the  same  manner,  from  the  owners  thereof, 
and  was  not  "actually  distributed  and  paid 
to  the  persons  entitled  thereto  prior  to  the 
passage  of  this  act;",  but  exempting,  how- 
ever, from  said  tax,  "in  all  estates,"  personal 
property  to  the  amount  of  $5,000,  and  ex- 
cepting from  the  operation  of  the  act  all 
personal  property  that  is  "subject  to  the  act 
or  acta  providing  for  the  collection  of  col- 
lateral-inheritance taxes." 

As  already  stated,  Marmaduke  G.  Ck)pe, 
the  testator  in  this  case,  died  nearly  five 
months  after  the  passage  of  the  act,  and  in 
due  course  his  executor's  account  was  filed 
and  confirmed,  showing  $917,519.88,  net  bal- 
ance of  personal  property  for  distribution. 
The  learned  auditing  judge  of  the  court  be- 
low rejected  the  commonwealth's  claim  on 
the  fund  for  state  tax,  under  the  provisions 
of  the  so-called  "direct-inheritance  tax  law" 
in  question  on  the  sround  that  in  Blight** 
Estate,  6  Pa.  Dist.  R.  459,  Portuondo's  Es- 
tate, a  Ba.  Dist.  R.  462,  and  other  cases  in- 
volving the  same  question,  the  said  court 
had  theretofore  declared  the  said  law  uncon- 
stitutional and  void.  Exceptions  to  said 
adjudication  having  been  filed  by  the  com- 
monwealth, the  same  were  duly  considered 
and  dismissed  by  the  court  in  banc,  which, 
in  an  opinion  by  its  learned  president,  con- 
firmed the  adjudication,  and  decreed  distri- 
bution accordingly.  Hence  this  appeal  by 
the  commonwealth. 

Substantially,  the  only  question  involved 
in  the  five  specifications  of  error  is  this: 
Did  the  learned  court  below  err  in  deciding 
that  the  act  in  question  is  unconstitutional  7 
In  our  opinion  it  did  not.  ^a  to  the  charac- 
ter of  the  act,  there  cannot  be  any  doubt. 
That  it  is  an  act  imposing  taxes  on  the  per- 
sonal property  therein  specified  is  too  plain 
for  discussion.  To  hold  otherwise  would  be 
a  perversion  of  the  plain  meaning  of  the 
words  employed  in  entitling  the  act  and 
specifying  its  provisions.  As  we  have  seen, 
its  title  declares  it  to  be  "An  Act  Taxing 
Gifts,  Legacies,"  etc.,  and  providing  for  the 
collection  thereof.  Section  16  declares  that 
it  shall  be  "known  as  the  direct-inheritance 
tax  law."  The  "personal  property"  speci- 
fied in  the  act  is,  in  express  words,  "made 
subject  to  the  tax,"  etc.  Section  1.  The 
second  proviso  to  that  section  expressly  de- 
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dares  "that  so  much  of  the  estates  of  per- 
sons heretofore  deceased  as  has  not  been  ae* 
tually  distributed  and  paid  to  persons  en- 
titled thereto  prior  to  the  passage  of  this  act 
shall  be  liable  to  the  tax  imposed  by  this 
law,  as  well  as  the  estates  of  persons  -mo  die 
hereafter."  Section  5  declares:  "All  taxes 
imposed  by  this  act  shall  be  a  lien  upon  the 
personal  property  of  the  estate  on  which  the 
tax  is  imposed,  or  upon  the  proceeds  arising^ 
from  the  sale  of  such  property,"  etc.  It  is 
also  an  act  exempting  "from  the  payment 
of  this  tax,  in  all  estates,"  personal  prop- 
erty specified  therein  to  the  amount  of 
$5,000. 

The  act  in  question  has  none  of  the  fea- 
tures of  an  intestate  law,  or  of  an  act  regu- 
lating the  disposition  of  property  by  will  or 
by  instruments  in  the  nature  thereof.  On 
the  contrary,  upon  its  face,  and  in  all  its- 
provisions  it  is  manifestlv  a  tax  law,  dearly 
and  distinctly  predicated  of  the  actual  ex- 
istence and  general  operation  of  an  intes- 
tate law  and  a  wills  act,  under  the  operation 
of  one  or  other  of  which  the  personal  prop- 
erty intended  by  its  provisions  to  be  subject- 
ed to  taxation  would  pass  from  the  tiien,  as* 
well  as  subsequent,  owners  thereof,  toothers, 
or  had  theretofore  passed  and  become  veste<) 
in  others  prior  to  the  date  of  the  act  under 
consideration. 

Havin^r  thus  seen  that  the  act  in  question 
is  essentially  and  avowedly  a  "tax  law"  im- 
posing a  state  tax  on  certain  specified  per- 
sonal property,  and  providing  for  the  collec- 
tion tnereof,  let  us  oriefiy  inquire  whether 
it  offends  against  the  fundamental  princi- 
ples of  taxation,  or  the  provisions  of  our 
Oonstitution  relating  thereto.  If  it  does, 
our  manifest  duty  is  to  support  and  defend 
the  latter  by  declaring  the  act  unconstitu- 
tional. Perkins  v.  Philadelphia,  156  Pa. 
654.  In  that  case,  it  was  well  said,  inter^ 
alia,  by  our  Brother  Dean:  "Every  de- 
partment of  the  government  is  bound  by  its- 
[the  Constitution's]  provisions,  but  espe- 
cially is  this  court,  for  on  it  is  the  duty  of 
judicially  determining  any  violation  of  it."' 
It  is  of  the  very  essence  of  taxation  that  it 
should  be  rclatiVely  equal  and  uniform,  and, 
where  the  burden  is  common,  there  shoulcr 
be  a  common  contribution  to  discharse  it.. 
Oooley,  Const.  Law,  *495.  In  his  treatise  on 
Taxation,  2d  ed.  pp.  2,  3,  the  same  learned' 
author  says:  "In  an  exercise  of  the  power 
to  tax,  the  purpose  always  is  that  a  common 
burden  shall  be  sustained  by  common  con- 
tributions, regulated  by  some  fixed  general 
rule,  and  apportioned  by  the  law  acoording^ 
to  some  uniform  ratio  of  equality.  The 
power  is  not,  therefore,  arbitral^,  but  rests 
on  fixed  principles  of  justice,  which  have  for 
their  object  the  protection  of  the  taxpayer 
against  exceptional  and  invidious  exactions, 
and  is  to  have  effect  through  established 
lules  operating  impartially.  .  .  .  Eaual- 
ity  in  the  imposition  of  the  burden  is  ct  the- 
very  essence  of  the  right,  and,  though  ab- 
solute equality  and  absolute  justice  may  not 
be  attainable,  the  adoption  of  some  rule 
tending  to  that  end  is  indispensable.  Equal- 
ity, as  far  as  practicable,  and  security  of 
property  against    irresponsible    power,    are* 
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principleB  which  underlie  the  power  of  tax- 
ation as  declared  ends  and  principles  of  fun- 
damental laws."  Desty,  Taxn.  29,  and  cases 
there  oited.  As  was  well  said  by  Mr.  Jus- 
tice Brewer  in  his  dissenting  opinion  in  Ma- 
goun  V.  Illinois  Trust  d  8av.  Bank,  170  U. 
8.  283,  301,  42  L.  ed.  1037,  "Equality  in 
right,  in  protection,  and  in  burden,  is  the 
thought  ^miich  has  run  through  the  life  of 
this  nation  and  its  constitutional  enact- 
ments from  the  Declaration  of  Independence 
to  the  present  hour.  Of  course,  a^bsolute 
equality  is  not  attainable,  and  the  fact  that 
a  law,  whether  tax  law  or  other,  works  in- 
equality in  its  actual  operation,  does  not 
prove  its  unconstitutionaliiy.  Merchants* 
d  Mfrs.  Nat,  Bank  v.  Pennsylvania,  167  U. 
S.  461,  42  L.  ed.  236.  But  when  a  tax  law 
directly,  necessarily,  and  intentionally 
creates  an  ine^ualit^  of  burden,  it  then  be- 
comes imperative  to  inquire  whether  this  in- 
equality, thus  intentionally  created,  can  find 
any  constitutional  justification." 

Furi^r  citation  of  authorities  in  support 
of  these  fundamental  principles  is  unneces- 
sary. In  nearly  every  ertate  in  the  Union 
they  are  more  or  less  carefully  guarded 
against  specific  transgressions  by  constitu- 
tional restrictions  and  limita&ons.  Our 
Constitution  (art^  0,  §§  1,  2)  declares: 
"All  taxes  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  territorial  lim- 
its of  the  authority  levying  the  tax;  .  .  . 
but  the  general  assembly  may,  by  general 
laws,  exempt  from  taxation  public  property 
used  for  public  purposes,  actual  places  of 
religious  worship,  places  of  burial  not  used 
or  held  for  private  or  corporate  profit,  and 
institutions  of  purely  public  charity.  All 
laws  exempting  property  from  taxation, 
other  than  the  property  above  enumerated, 
shall  be  void."  The  language  of  §  1,  as  to 
what  the  rule  of  uniformity  shall  embrace, 
is  as  broad  and  comprehensive  as  it  could 
possibly  have  been  made.  The  words  "all 
taxes"  must  necessarily  be  construed  to  in- 
clude property  tax,  inheritance  tax,  succes- 
sion tax,  and  all  other  kinds  of  tax  the  sub- 
jects of  which  are  susceptible  of  just  and 
proper  classification.  By  necessary  impli- 
cation, the  first  clause  of  that  section  rec- 
ognizes the  authority  of  the  legislature  to 
justly  and  fairly,  but  never  arbitrarily, 
classify  those  8u<bjects  of  taxation  with  the 
view  of  effecting  relative  equality  of  bur- 
dens. A  pretended  classification  that  is 
based  solely  on  a  difference  in  quantity  of 
precisely  the  same  kind  of  property  is  neces- 
sarily unjust,  arbitrary,  and  illegal.  For 
example,  a  division  of  personal  property  in- 
to three  classes,  with  the  view  of  imposing 
a  different  tax  rate  on  each, — class  1  con- 
sisting of  personal  property  exceeding  in 
value  the  sum  of  $100,000,  class  2  consisting 
of  personal  property  exceeding  in  value  $20,- 
000  and  not  exceeding  $100,000,  and  class  3 
consisting  of  personal  property  not  exceed- 
ing in  value  $20,000, — would  be  so  manifest- 
ly arbitrary  and  illegal  that  no  one  would 
attempt  to  justify  it.  The  next  clause  of 
§  1  expressly  authorizes  the  legislature  to 
exempt  from  taxation  four  specified  classes 
or  kinds  of  property.  This  specific  delega- 
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tion  of  authority  to  exempt  impliedly  pro- 
hibits express  exemption  from  taxation  of 
any  other  property,  but  to  place  this  matter 
beyond  the  reach  of  doubt,  it  is  expressly 
ordained  in  S  2  that  "all  laws  exempting- 
property     from    taxation,    other    than    the 
m-operty  above  enumerated,  shaJl  be  void."" 
These  limitations  on  the  power  of  the  legis- 
lature mean  something.    They  are  plainly 
intended  to  secure,  as  far  as  possible,  uni- 
formitv  and  relative  equality  of  taxation, 
by  prohibiting  generally  the  exemption  of  a 
certain  part  of  any  recognized  class  of  prop- 
erty, and  subjecting  the  residue  to  a  tax  tihat 
should   be   borne   uniformly  by   the  entire- 
class,  and  by  guarding  against  an^  other  de- 
vice   that  necessariljp"  or   intentionally   in- 
fringes on  the  established  rules  of  uniform- 
ity and  relative  equality,  which  as  we  have* 
seen,  underlie  every  just  system  of  taxation. 
In  any  view  that  can  reasonably  be  taken 
of  these  limitations,  it  must  be  miajiifest  to 
any  reflectin^^  mind  that  the  act  in  question 
offends    against   them   by    undertaking   to* 
wholly  exempt  from  taxation  the  personal 
property  of  a  very  large  percentage  of  de- 
cedents' estates,  and  imposes  increased  and 
unequal  burdens  on  the  residue  of  the  same- 
class  of  property.     If  the  authority  to  ex- 
empt, etc.,  which  was  assumed  and  exercised 
by  the  legislature  in  this  case,  is  sanctioned 
by  this  court,  the  constitutional  rule  of  uni- 
formity virtually  becomes  a  dead  letter,  and, 
in  lieu  of  the  will  of  the  people  as  plainly- 
declared  in  the  fundamental  law  of  the  state, 
the  unrestrained  will  of  t^e  legislature  be- 
comes the  supreme  law  on  that  subject.    If 
the  legislature   had    authority,    under    the* 
Constitution,  to  do  what  was  done  in  this 
case,  they  had  like  authority  to  reverse  their 
order  of  taxation,  etc.,  and  thus  impose  the 
tax  on  personal  property  amounting  in  value 
to  $5,000  and  less,  and  exempt  therefrom  all- 
property  of  same  recognized  class  in  excess 
oi  tnat  sum;  and  consequently  they  have  like- 
authority,  in  every  case,  to   establish   any 
other  arbitrary  ratio  between  the  amount  in 
wilue  of  property  to  be  taxed  and  that  which 
shall  be  exempt  therefrom,  in  any  class  of 
subjects. 

The  commonwealth's  contention  is  that  the  ■ 
"$2  on  every  $100  of  the  clear  value  of  such 
personal  property,"  in  excess  of  $5,000,  is 
not  a  tax  according  to  the  true  intent  and 
meaning  of  article  9,  §S  1,  2,  of  the  Ck>nsti- 
tution,  above  quoted ;  that,  independently  of 
the  taxing  power,  the  legislature  was  fully 
empowered  to  pass  the  act  in  question,  and 
hence  it  is  not  within  the  inhibition  of  ar- 
ticle 0  of  the  Constitution;  that  in  the  lan- 
g^uage  of  Dos  Passes  Inheritance  Tax  Law, 
chap.  2,  §  8,  "such  taxes  are  nothing  more- 
than  a  burden,  bonus,  excise,  or  assessment, 
as  they  have  been  variously  defined,  im- 
posed by  the  government  upon  the  passing, 
devolution,  transmission,  or  privilege  of  tak- 
ing or  receiving  property  under  wills  and* 
intestate  laws,  whether  such  property  passes 
to  collateral  or  lineal  heirs."  These  propo- 
sitions are  predicated  of  the  assumed  prin- 
ciple that  the  right  to  inherit  or  succeed, 
to  property  is  not  a  natural,  but  merelv  a 
civil,  right    (1   Sharswood's  Bl.  Com.  398, 
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399) ;  and  hence  the  common-wealth,  acting 
through  its  lawmaking  power,  may  assert 
its  sovereign  right  to  take  and  appropriate 
to  its  own  use  such  portion  or  portions  of 
the  estates,  real,  personal,  and  mixed,  of 
every  decedent,  as  the  legislature  in  its  wis- 
dom may  consider  necessary  and  proper. 
They  also  assume  that  the  people  of  this 
state,  in  their,  fundamental  law,  have  placed 
no  restriction  on  legislative  power  in  that 
TegsAxl,  without  pausing  to  consider  the 
soundness,  as  well  as  the  scope,  of  the  princi- 
ple thus  broadly  asserted,  but  conceding,  for 
argument's  sake  merely,  that  the  legislature 
has  the  power,  under  our  Constitution,  to  so 
•change  th«  law  ol  descent  and  succession  as 
to  give  the  commonwealth  a  certain  portion 
^f  every  decedent's  estate,  or  otherwise  to 
regulate  the  transmission  or  devolution  of 
such  estate,  it  does  not  by  any  means  follow 
that  the  direct  inheritance  tax  law  under  con- 
sideration is  such  an  act.  As  we  have  seen, 
the  act  does  not  profess  to  be  a  supplement  to, 
or  an  amendment  of,  our  laws  relating  to 
the  estates  of  testates  or  intestates,  but 
quite  the  reverse.  There  is  nothing  in  its 
title  or  its  text  to  indicate  anything  else  than 
that  it  was  intended  to  be  a  tax  law  impos- 
ing a  tax  of  2  per  cent  on  the  personal  prop- 
erty of  decedents  therein  specified,  within 
the  scope  of  article  9  of  the  Constitution. 
But  assuming,  for  argument's  sake  only, 
that  it  is  otherwise, — that  it  was  in  fact  in- 
tended to  be  an  act  supplementary  to,  or 
amendatory  of,  existing  laws  regulating  the 
succession  to  estates  of  decedents, — we  think 
it  clearly  offends  against  that  clause  of  ar- 
ticle 3,  8  7,  of  the  Constitution,  wiiich  de- 
clares: "The  general  assembly  shall  not 
pass  any  local  or  special  law  .  .  . 
changing  the  law  of  descent  or  succession." 
As  our  laws  of  descent  and  succession  stood 
prior  to  the  passage  of  the  direct  inherit- 
ance tax  law,  the  personal  property  specified 
in  said  act  was  never  subject  to  any  "bur- 
den, bonus,  excise,  or  assessmemt"  whatever. 
The  pre-existing  law  of  succession  is  changed 
by  that  act,  in  that  it  imposes  a  burden  on 
so  much  of  said  property  as  is  in  excess  of 
$5,000,  and  leaves  it  unchanged  as  to  the 
residue.  It  is  therefore  a  special,  and  not  a 
general,  act,  because  it  does  thus  impose  a 
burd«n  on  a  part  of  said  property,  and  de- 
clares that,  in  all  estates,  personal  property 
not  exceeding  $5,000  in  value  shall  be  ex- 
empt from  said  burden.  It  thus  changes 
the  law  of  succession  as  to  part  of  the  prop- 
erty specified  therein,  and  attaches  a  condi- 
tion to  the  right  of  succession  which  is  neith- 
er general  nor  uniform,  in  that  the  burden  is 
not  imposed  upon  all  distributees  or  all  es- 
tates of  decedents,  but  only  upon  a  portion 
of  them  arbitrarily  selected,  while  others  in 
precisely  the  same  class  are  exempted  there- 
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from.  As  to  classification,  it  is  verv  clear 
that  $5,000  in  value  of  the  personal  prop- 
erty specified  in  the  act  is  precisely  the 
same  kind  as  $50,000  (or  any-  other  sum) 
in  value  of  said  property.  The  money  value 
of  any  ffiven  kind  of  property,  such  as  that 
specified  in  the  act,  can  never  be  made  a 
l^al  basis  of  subdivision  or  classification  for 
the  purpose  of  imposing  unequal  burdens  on 
either  of  such  classes,  or  wholly  exempting 
either  of  them  from  any  burden.  On  the 
commonwealth's  own  assumption,  therefore, 
the  act  is  a  special  law  changing  the  law 
of  succession,  and  is  clearly  forbidden  by  ar- 
ticle 3,  5  7,  of  the  Constitution. 

In  the  absence  of  reliable  data,  the  practi- 
cal operation  of  the  $5,000  exemption  provi- 
so cannot  be  definitely  stated,  but  it  would 
perhaps  be  safe  to  say  that,  outside  of  the 
large  centers  of  population,  from  90  to  95 
per  cent  of  the  estates  of  decedents  admin- 
istered by  the  orphans'  court  from  year  to 
year  do  not  separately  represenlt  personal 
property  exceeding  in  value  the  sum  of  $6,- 
000;  so  that  probably  not  more  than  from 
5  to  10  per  cent  of  said  estates  therein  ad- 
ministered are  subject  to  the  2  per  cent  di- 
rect inheritance  tax.  Whatever  the  percen- 
tage of  such  estates  may  be,-^whether  more 
or  less  than  5  to  10  per  cent, — ^it  conclusive- 
ly fi^ows  the  special  character  of  the  act  in 
question.  It  aleo  illustrates  the  injustice 
and  inequality  that  must  result  from  such 
special  legislation.  If  the  exempted  person- 
al property  were  subjected  to  the  same  tax 
rate  that  is  required  to  be  paid  on  personal 
property  in  excess  of  $6,000,  it  would  yield 
to  the  commonwealth  an  average  of  about 
$50  on  each  decedent's  estate, — a  sum  that 
is  by  DO  means  insignificant  when  the  aggre- 
gate number  of  such  estates  is  taken  into 
consideration. 

Appellant's  suggestion,  that  we  have  a 
precedent  for  exemption  in  the  proviso  to 
our  collateral  inheritance  tax  law,  has  no 
force  when  we  recall  the  hunt  that  said  pro- 
viso was  enacted  in  1826  (Pub.  Laws,  227), 
long  before  the  adoption  of  our  present  Con- 
stitution coxvtaining  the  limitations  on  the 
powers  of  the  legislature  which  we  have  been 
considering.  No  such  limitations  existed 
in  1826,  when  the  proviso  to  our  collateral 
inheritance  tax  law  was  enact^,  and,  of 
course,  it  was  a  valid  enactment,  which  has 
never  been  repealed  or  modified. 

There  are  oUier  points  of  minor  importance 
to  which  reference  might  be  made,  but 
enough  has  been  said  to  show  that,  in  any 
view  that  can  be  reasonably  taken  of  the 
act  in  question,  it  is  unconstitutional  and 
void. 

Decree  affirmedy  and  aippeal  dismissed,  at 
appellant's  costs. 
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BENTON   COUNTY    SAVINGS    BANK   of 

Norway 

V. 

Joseph  BODDICKER  ei  <a.,  Appia. 

(105  Iowa,  548.) 

1.  Tbe  breach  of  a  condition  on  "vrlilcli 
■nretlea  slam  a  bond»  that  It  will  not  be 
delivered  until  other  sureties  have  signed  It, 
will  not  prevent  them  from  being  liable  to  the 
obligee,  If  he  received  the  bond  In  good  faith 
for  a  Bufflclent  consideration,  without  knowl- 
edge or  notice  of  the  condition. 

"8.  The  bnrden  of  proof  la  npon  the 
snrety  who  claims  that  the  bond  was  deliv- 
ered in  violation  of  a  condition  as  to  pro- 
curing additional  sureties,  with  the  knowl- 
edge of  the  obligee. 

8.  A  creditor  -wlio  iri'ves  false  informa- 
tion, or  withholds  Information  without  suffi- 
cient cause  from  a  surety,  thus  Inducing  him 
to  refrain  from  taking  steps  to  protect  him-, 
self,  Is  liable  for  the  loss  which  is  thus 
caused. 


4.  A  bond  conditioned  to  pay  tbe  fnll 
amonnt  of  tbe  indebtedness  of  a  firm, 

but  which  recites  an  intention  to  indemnify 
against  all  losses  by  reason  of  the  failure 
of  the  firm  to  pay  indebtedness  then  owing  or 
afterward  contracted.  Is  not  limited  to  the 
Indebtedness  then  existing. 

6.  A  bond  taken  by  a  savings  bank  in 
excess  of  tbe  amonnt  iprbicb  it  is  an- 
tborised  to  take  by  Acts  15th  Gen.  Assem. 
chap.  60,  f  18,  limiting  the  amount  of  money 
that  may  be  loaned  to  any  person  or  firm,  is 
not  for  that  reason  void, — especially  when  it 
is  not  limited  to  indebtedness  for  borrowed 
money. 

G.  Knoipvledare  of  sncb  facts  as  'wonid 
canse  a  person  of  reasonable  prn- 
dence  to  InvestivAte  and  discover  that  the 
delivery  of  a  bond  was  not  authorized  would 
be  sufficient  to  charge  one  with  notice  that 
the  bond  was  illegal. 

«  (May  19,  1808.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Ck>urt  for  Benton  Ck)unty 


Note. — Conditional  eapecution  of  contract  under    til    others   sign   arise   in   connection   with   all 


parol  aareement  that  it  shall  not  take  effect 
until  others  have  signed  it, 

I.  Scope  of  the  suhfeot, 
II.  Bonds, 

a.  Rule  that  nonperformance  of  oondi- 

tiofi  vitiates. 

b.  Rule     that    validity     depends     upon 

knoicledge  or  notice. 

c.  Rule  when  bond  is  joint, 

d.  What  a  sufficient  condition, 

e.  Knowledge  of  or  notice  to  obligee, 

1.  Effect  of, 

2.  Bufftciency  of, 

3.  Evidence  of. 

f.  "Waiver  and  estoppel, 

g.  Particular  classes  of  bonds. 

1.  Application  of  general  rules. 

2.  Bonds  for  paiiment  of  debts. 
8.  Bonds  of  contractors, 

4.  Bonds  of  employees, 

5.  Appeal  bonds. 

6.  Bonds  in  attachment,  execution, 

etc. 

7.  Bail  bonds. 

8.  Revenue  bonds, 

9.  Official  bonds,  generally. 

10.  Bonds   of  sheriffs,  deputies,  con- 

stablest  etc. 

11.  Treasurers'  bonds. 

12.  Collectors'  bonds. 

13.  Ouardians*  bonds, 

14.  Bonds  of  executors  and  <idminis- 

trators, 
16.  Miscellaneous  unchusifled  bonds. 

III.  Conveyances. 

IV.  Ordinary  contracts  or  agreements, 
y.  Negotiable  instruments. 

a.  Conflict  of  authority  as  to. 

b.  Rule    that   failure  to   perform   condi- 

tion vitiates  instrument. 
e.  Rule  that  failure  to  perform  is  no  de- 
fense. 
d.  The  condition;  sufficiency  and  waiver. 
■  e.  Notice  of  condition, 
YI.  y on-negotiable  notes. 

I.  Boope  of  the  subject. 

Questions  with  relation  to  the  effect  of  a  con- 
dition that  a  contract  shall  not  talse  effect  un- 
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classes  of  contracts.  Including  bonds,  deeds, 
leases,  general  contracts,  and  negotiable  instru- 
ments. And  some  conflict  of  authority  has 
arisen  In  connection  with  each  subject.  The 
different  results  in  the  two  classes  of  cases 
would  seem  to  arise  from  a  different  conception 
of  the  principles  of  agency  as  applied  to  cases 
of  this  class.  On  the  one  hand,  the  courts 
seem  to  have  regarded  the  person  to  whom  a 
written  instjrument  is  delivered  to  be  finally  de- 
livered to  the  other  party  upon  being  slgfied  by 
others,  as  a  special  agent,  the  limit  to  whose 
authority  must  be  ascertained,  so  that  a  deliv- 
ery without  the  performance  of  the  condition 
would  pass  no  title.  But,  on  the  other  hand, 
the  courts  in  the  other  class  of  cases  have 
seemed  to  take  the  ground  that  the  depository, 
especially  If  he  be  a  party  to  the  instrument, 
Is  a  general  agent,  and  that  delivery  is  within 
the  apparent  scope  of  his  authority,  and  that 
therefore  a  delivery  by  him  will  be  binding  on 
the  signers  though  the  condition  has  not  been 
performed. 

II.  Bonds, 

a.  Rule     that    nonperformance     of    condition 

vitiates. 

Quite  a  respectable  showing  of  cases,  both  in 
number  and  weight,  have  adopted  the  unquall- 
tied  rule  that  the  performance  of  a  condition  at- 
tached to  the  execution  of  a  bond,  that  others 
shall  sign,  is  imperative  and  necessary  to  ren- 
der it  valid  and  binding.  Under  this  rule  a 
bond  may  be  delivered  to  a  co-obligor  upon  con- 
dition that  it  shall  become  the  deed  of  the  per- 
son signing,  only  when  another  person  signs  it 
as  cosurety,  and  it  will  not  be  operative  as  his 
deed  until  such  condition  is  performed.  Bibb 
V.  Reid,  3  Ala.  88 ;  Pawling  v.  United  States,  4 
Cranch,  219.  2  L.  ed.  601 :  Smith  v.  Kirkland, 
81  Ala.  845 ;  Wright  v.  Lang,  66  Ala.  389 ; 
Duncan  v.  United  States,  7  Pet.  435,  8  L.  ed. 
739. 

And  a  surety  on  a  bond  putting  it  in  escrow 
may  stipulate  that  It  shall  not  be  delivered  until 
other  persons,  or  a  given  number  of  other  per- 
sons, ;iot  named  or  otherwise  identified,  shall 
have  signed  It  as  sureties.  White  Sewing  Mach. 
Co.  V.  Saxon  fAla.)  25  So.  784. 


823 


Iowa  Sufrsmb  Coitrt. 


Ma7, 


in  favor  of  plaintiff  in  an  action  brought  to 
enforce  a  bond.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Helm  Sc  Heine  for  appellant. 

Messrs.  Tliomas  H.  Wilner  for  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

In  January,  1881,  the  plaintiff  was  organ- 
ized as  a  corporation  by  virtue  of  chapter 
60  of  the  Actfi  of  the  15th  General  Assembly 
for  the  purpose  of  transacting  business  as 
a  savings  bank  at  Norway,  in  Benton  county. 
Its  capital  stock,  at  first  but  $10,000,  was, 
in  the  year  1887,  increased  to  $15,000.  The 
firm  of  G.  A.  Miller  &  Sons  was  engaged  at 
Norway  in  selling  coal,  lumber,  and  agricul- 
tural implements,  and  borrowed  money  of  the 
plaintiff.  In  the  first  part  of  the  year  1891 
the  firm  was  indebted  to  the  plaintiff  to  the 
amount  of  about  $6,()00,  and  upon  the  de- 
mand of  the  plaintiff  executed  and  delivered 


A  surety  signing  a  bond  on  express  condition 
that  all  named  in  the  body  of  the  bond  shall 
sign  It  Is  released  if  one  of  them  does  not  sign, 
and  his  name  Is  erased  from  the  bond.  *  State  v. 
Churchill,  48  Ark.  426. 

And  where  a  surety  hands  a  bond  signed  by 
him  to  the  principal  therein,  expressly  stlpnlat- 
Ing,  and  the  principal  promising,  that  it  shall 
not  he  delivered  until  two  other  names  are  ob- 
tained to  it,  it  is  not  an  absolute  delivery  but  a 
conditional  one  under  which  the  surety  will  not 
become  liable  ontil  such  signatures  are  ob- 
tain ed.     Warfel  v.  Frants,  76  Pa.  88. 

And  a  surety  on  a  bond,  who  executes  it  npon 
the  express  stipulation  that  it  shall  not  be  de- 
livered until  twelve  names  are  obtained  thereto, 
putting  it  in  the  hands  of  the  agent  of  the  ob- 
ligee as  an  escrow.  Is  not  liable  thereon,  and 
the  bond  is  never  legally  delivered,  where  the 
condition  is  not  performed.  Fertig  v.  Bucher,  8 
Pa.  308. 

So,  a  bond  signed  by  two  sureties  and  left 
by  them  with  the  principal  obligor  with  the  un- 
derstanding and  upon  the  condition  that  It  waii 
not  to  be  delivered  to  the  obligee  and  they  were 
not  to  be  bound  by  it  until  and  unless  four  or 
five  other  good  men  should  sign  it,  is  not  bind- 
ing on  the  sureties  signing  where  the  bond  was 
delivered  in  violation  of  the  condition.  White 
Sewing  Mach.  Co.  v.  Saxon  (Ala)  25  So.  784. 

And  a  provision  in  a  bond  that  each  one  sign- 
ing it  is  bound  according  to  the  purport  of  it 
without  any  regard  to  any  understanding  that 
another  person  should  also  sign  it,  and  the  per- 
son to  whom  it  is  intrusted  has  absolute  au- 
thority to  deliver  it,  does  not  validate  the  bond, 
where  it  is  inoperative  and  invalid  because  de- 
livered by  the  sureties  signing  to  the  principal 
obligor  upon  condition  that  four  or  five  other 
good  men  sign,  and  delivered  by  him  to  the 
obligee  in  violation  of  such  condition,  as  the 
stipulation,  being  a  part  of  the  bond,  never  be- 
came operative  on  the  sureties  conditionally  de- 
livering it.     Ihid. 

So,  one  who  signs  a  bond  and  delivers  it  to 
another  npon  condition  that  it  shall  not  be 
negotiated  until  he  signs  It,  which  condition  is 
not  performed,  is  not  rendered  liable  thereon  by 
the  fact  that  the  proceeds  of  the  bond  went  to 
I>ay  an  existing  mdebtednees  of  the  person  who 
should  have  signed,  for  which  the  person  sign- 
ing was  liable.  Fales  v.  Fllley,  2  Mo.  App.  345. 
And  a  surety  on  a  bond  may  insist  on  com- 
pliance with  a  condition  accompanying  his  sig- 
nature, that  others  should  sign  as  cosureties,  | 
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to  it  the  instrument  in  suit,  of  which  the  fol* 
lowing  is  a  copy: 

Know  all  men  by  these  presents  that  we^ 
G.  A.  Miller  &,  Sons,  as  principals,  and  Jo- 
seph Boddicker  and  V.  A.  Thoman,  as  sure- 
ties, of  Benton  county,  Iowa,  are  held  and 
firmly  bound  unto  the  Benton  County  Sav- 
ings Bank  of  Norway,  Benton  county,  Iowa,, 
in  the  sum  of  five  thousand  ($5,000)  dollars, 
to  be  paid  to  the  said  Benton  County  Sav- 
ings Bank  or  its  assigns;  to  the  payment  of 
which  we  bind  ourselves,  and  each  of  us,  our 
heirs  and  legal  representatives,  firmly  by 
these  presents.  It  is  the  intention  and  pur- 
pose of  this  instrument  or  obligation  to  fully 
protect  and  indemnify  the  said  Benton  Coun- 
ty Savings  Bank  or  its  assigns  against  any 
and  all  losses  by  reason  of  the  failure  of  the 
said  G.  A.  Miller  &  Son«  to  pay  their  indebt- 
edness now  owing  (or  which  may  be  contract- 
ed hereafter)  to  the  said  .Benton  Coujity  Sav- 
ings Bank.    The  condition  of  the  above  oblx- 


and  such  condition  will  not  be  satisfied  by  a 
subsequent  ratification  of  the  signature  which, 
previous  to  his  execution,  had  been  written 
thereon  by  an  unauthorized  person.  Morton  v. 
Harvey  (Neb.)  77  N.  W.  808 ;  Middleboro  Nat. 
Bank  v.  Richards.  55  Neb.  682. 

And  where  a  bond  is  delivered  by  sureties 
either  to  a  third  person  not  a  party  thereto,  or 
to  the  principal  or  any  other  obligor,  upon  con- 
dition that  the  same  shall  not  take  effect  as 
their  bond  unless  it  shall  be  executed  by  an- 
other person  whose  name  is  recited  therein  aa 
co-obligor,  and  such  condition  is  not  complied 
with,  the  sureties  signing  are  not  bound  by  the 
bond  whether  the  condition  was  known  to  the 
obligee  or  not,  and  it  is  also  without  effect  as 
against  another  surety  who  afterwards  executed 
It  without  condition.  Ward  v.  Chum,  18  Gratt. 
801,  08  Am.  Dec.  740. 

But  see  infra,  II.  b. 

The  rule  that  when'  one  of  two  Innocent  per- 
sons must  suffer,  he  who  has  employed  the  agent 
and  enabled  him  to  commit  a  fraud  should  be 
the  loser  rather  than  a  stranger,  is  not  deemed 
in  this  class  of  cases  to  apply  to  a  case  of  the 
delivery  of  a  bond  by  sureties  signing  it  to  the 
principal  debtor  upon  condition  that  he  obtain 
the  signature  of  another  thereto  as  a  cosm'ety, 
and  the  delivery  of  the  bond  by  the  principal 
debtor  without  obtaining  such  signature,  so  as 
to  render  the  sureties  signing  liable,  the  posi- 
tion of  the  obligee  being  rather  that  of  one  who 
takes  a  security  to  which  the  party  giving  it 
had  no  title.     People  v.  Bostwick,  48  Barb.  9. 

And  Arkansas  act  No.  55,  of  1891,  |  2,  provid- 
ing that  it  shall  not  be  a  defense  in  favor  of  a 
surety  on  any  bond  or  obligation  that  he  became 
surety  thereon  on  condition  that  the  principal 
obligor  should  obtain  the  cosuretyshlp  of  other 
persons  before  the  instrument  should  be  de- 
livered, does  not  apply  to  a  bond  existing  at  the 
time  of  its  enactment,  and  only  affects  bonds 
subsequently  made.  State  v.  Wallis  (Ark.)  20 
S.  W.  811. 

So,  under  this  rule  it  Is  competent  to  show 
In  an  action  on  a  bond  that  It  was  never  com- 
pletely executed  because  It  was  to  have  been 
signed  by  other  persons  besides  those  who 
signed  it  and  that  they  did  not  do  so.  Clarke 
V.  Williams,  61  Minn.  12. 

And  proof  that  pei'sons  subscribing  a  bond  as 
sureties  thereon  did  so  upon  condition  that 
other  persons  named  in  it  as  sureties  would  sign 
it,  is  not  incompetent  as  designed  to  vary  the 
terms  of  a  written  instrument,  but  is  admissible 
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gation  is  such  that,  if  the  said  G.  A.  Miller  ft 
Sons  shall  pay  the  full  amount  of  their  in- 
debtedness to  the  said  Benton  Ck>unty  Savings 
Bank,  then  this  obligation  to  be  void  and  of 
none  effect;  otherwise  to  remain  in  full  force 
and  virtue.  * 

G.  A.  Miller  &  Sons. 

Joseph  Boddicker. 

V.  A.  Thoman. 

On  the  31st  day  of  January,  1896,  the 
plaintiff  commenced  this  action  against  the 
firm  of  G.  A.  Miller  ft  Co.  and  its  members 
to  recover  the  amount  due  on  certain  promis- 
sory notes,  and  against  the  sureties  to  re- 
cover the  amount  of  the  bond.  The  action 
was  aided  by  attachment  which  was  issued 
against  the  property  of  the  firm  and  its  mem- 
bers. In  April,  1896,  judgment  was  rendered 
against  all  the  defendants  excepting  the  sure- 
ties on  the  bond  for  the  sum  of  $14,620.55,  an 


attorney's  fee,  and  costs,  and  a  special  exe- 
cution was  ordered  against  certain  town  lots. 
Thereafter,  by  order  of  the  court,  a  separate 
petition  setting  out  the  claims  of  the  plain- 
tiff upon  the  bond  was  filed,  and  to  that  the 
sureties  Boddicker  and  Thoman  filed  an  an- 
swer. The  verdict  and  judgment  against 
them  were  for  the  full  amount  of  the  bond. 
1.  The  defendants  claim  that  each  of  them 
signed  the  bond  upon  the  express  condition 
that  before  it  should  be  delivered  and  take 
effect  it  should  also  be  signed  by  three  other 
men  of  good  financial  responsibility;  also 
that  Boddicker  signed  the  bond  on  that  con- 
dition, and  notifi^  the  plaintiff  of  that  fact 
before  the  bond  was  delivered,  and  that  Tho- 
man signed  after  Boddicker  did,  and  relying 
upon  his  signature.  There  was  evidence 
which  tended  to  support  these  claims.  The 
court  charged  the  jury  that  the  burden  was 
on  the  defendants  to  show  that  the  plaintiff 


to  show  that  there  never  was  a  complete  execu- 
tion of  such  instniment.     Ihid. 

And  the  defense  In  an  action  on  a  bond  that 
It  was  to  have  been  signed  by  two  others,  and 
that  the  signature  thereto  was  made  opon  con- 
dition that  the  others  should  sign,  which  was 
not  done,  may  be  made  under  a  plea  of  payment 
with  leave.  Sharp  v.  United  States,  4  Watts, 
21,  28  Am.  Dec  676. 

And  the  sureties  on  a  bond  may,  under  a 
special  plea  of  non  est  factum  when  Issue  is 
taken  thereon,  show  In  defense  that  they  signed 
It  and  left  It  with  their  principal  as  an  escrow 
to  be  delivered  only  on  the  express  condition 
that  other  named  persons  should  also  sign  It 
as  cosureties  with  them,  and  that  such  condi- 
tion was  not  performed.  Wright  v.  Lang,  66 
Ala.  398. 

So,  where  a  person  executes  a  bond  and  de- 
livers It  to  another  as  his  deed,  and  the  person 
to  whom  It  Is  delivered  subsequently  hands  It 
back  to  him  and  requests  him  to  procure  the 
signatures  of  certain  other  persons,  he  thereby 
constitutes  the  former  his  agent  for  the  purpose 
of  obtaining  such  signatures,  and  a  party  after- 
wards slfming  and  delivering  the  bond  under 
each  circumstances  to  the  agent  upon  condition 
can  prove,  under  a  plea  of  non  eat  factum  by 
the  agent  or  by  himself,  the  fact  of  agency  and 
the  condition  upon  which  the  delivery  was  made 
to  the  agent,  and  the  condition  made  known  to 
the  agent  at  the  time  of  delivery  Is  notice  to 
the  principal  which  will  bind  him.  Newlln  v. 
Beard.  6  W.  Va.  110. 

If  the  rule  of  principal  and  agent  Is  to  be 
applied  to  a  case  of  a  delivery  of  a  bond  to  the 
obligee  therein  named  by  the  principal  debtor 
to  whom  It  had  been  Intrusted  by  tiie  sureties 
thereon  for  the  purpose  of  securing  the  signa- 
ture of  another  person  as  cosurety  on  condition 
that  It  should  not  be  delivered  until  such  signa- 
ture had  been  obtained,  which  condition  was 
violated,  the  sureties  would  be  bound  only  by 
authorized  acts ;  and  where  delivery  was  to  be 
conditional,  and  the  condition  had  not  hap- 
pened, delivery  was  unauthorized.  People  v. 
Bostwick,  43  Barb.  9. 

For  the  present  New  York  rule,  which  seems 
to  have  been  greatly  altered,  If  liot  diametrically 
reversed,  see  later  New  York  cases  set  forth  be- 
low In  the  note,  and  particularly  In  infra,  II. 
b. 

b.  Rule  that  validity  depends  upon  knowledge 

or  •notice. 

By  the  weight  of  authority,  however,  knowl- 
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edge  or  notice  of  the  condition  or  agreement 
that  others  iriiall  sign  Is  made  the  criterion  of 
the  validity  of  the  bond. 

Under  this  rule  the  fact  that  a  bond  was 
signed  by  a  surety  upon  condition  that  others 
should  sign  It  as  cosureties  with  him,  and  that 
such  condition  was  not  performed,  does  not  af- 
fect the  rights  of  the  obligee  unless  he  had  no- 
tice of  the  agreement  before  he  accepted  the 
bond.  Hall  v.  Smith,  14  Bush,  604 ;  Whitaker 
V.  Crutcher,  5  Bush,  621;  Doorley  v.  Farmers' 
&  M.  Lumber  Co.  4  Kan.  App.  98. 

And  It  Is  no  defense  for  a  surety  in  a  bond 
that  he  signed  it  on  condition  that  It  should 
also  be  executed  by  another  person  as  cosurety 
before  It  should  be  delivered,  and  that  It  was 
delivered  to  the  obligee  in  violation  of  such  con- 
dition, where  It  does  not  appear  that  the  obli- 
gee had  notice  of  the  condition.  Comstock  v. 
Gage,  91  III.  328. 

And  In  the  absence  of  notice  or  knowledge 
evidence  tending  to  prove  the  agreement  is  Inad- 
missible In  an  action  on  the  bond.  Whitaker 
V.  Crutcher,  5  Bush,  621.  And  see  Rhode  v. 
McLean,  101  III.  467,  infra,  II.    g,  5. 

And  an  answer  In  an  action  on  a  bond,  al- 
leging that  the  defendant  signed  It  on  condition 
that  others  named  should  also  sign  before  the 
bond  should  be  delivered,  and  that  such  others 
did  not  sign,  Is  Insufficient  where  It  does  not 
show  that  the  plaintiff  had  notice  of  the  condi- 
tion.    Hart  V.  Mead  Investment  Co.  53  Neb.  168. 

So,  where  a  surety  signs  an  Instrument  ap- 
parently perfect  and  complete,  and  hands  it  to 
his  principal  to  be  finally  delivered  to  the  obligee 
when  It  shall  be  executed  by  certain  others  as 
cosureties,  and  then  only,  and  the  principal, 
without  complying  with  the  condition,  delivers 
the  Instrument  to  the  obligee,  who  has  no  notice, 
actual  or  constructive,  of  the  condition,  and 
takes  It  in  good  faith,  the  surety  will  be  bound. 
State,  Grlswold,  v.  Blalr,  82  Ind.  814;  Garvey 
V.  Marks,  134  Mo.  1. 

Where  there  Is  nothing  upon  the  face  of  a 
paner  indicating  that  other  cosureties  were  ex- 
pected to  become  parties  thereto,  and  no  fact 
Is  brought  to  the  knowledge  of  the  obligee  be- 
fore he  accepts  the  Instrument  calculated  to 
put  him  on  his  guard  in  regard  to  that  point, 
and  which  would  naturally  have  led  a  prudent 
man  to  have  made  inquiry  before  accepting  the 
security,  the  fault  cannot  be  said  to  rest  upon 
the  obligee  if  other  persons  were  expected  to  be- 
come cosureties  but  the  instrument  was  deliv- 
ered by  the  principal  without  such  others  join- 
ing.    Deardorfl  v.  Foresman,  24  Ind.  481. 
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had  knowledge  or  notice  of  the  condition  on 
which  the  hond  was  signed,  if  it  was  signed 
on  the  condition  alleged,  before  it  was  deliv- 
ered, or  before  any  credits  had  been  extended 
or  benefits  conferred  by  virtue  thereof;  and 
of  that  portion  of  the  charge  the  appellants 
complain.  The  answer  alleges  that  the 
plaintiff  had  the  knowledge  or  notice  speci- 
fied before  the  bond  was  delivered,  but  the 
appellants  insist  that  upon  proof  of  the  fact 
that  tlie  bond  was  executed  on  the  condition 
stated  a  presumption  that  the  plaintiff  to<^ 
the  bond  with  knowledge  of  the  condition 
was  created,  and  that  the  burden  of  rebut- 
ting that  presumption,  and  showing  that  the 
bond  was  taken  in  good  faith,  was  upon  the 
plaintiff.  It  is  a  rule  of  general  application 
that  the  holder  of  negoti£3>le  paper  which  is 
payable  to  bearer  or  is  indorsed  in  blank  is 
presumed  to  be  its  bona  fide  owner,  but  that, 
when  fraud  or  other  illegality  in  the  incep- 


tion of  the  paper  is  shown,  the  burden  is 
shifted  to  the  holder  to  show  that  he  acquired 
and  holds  it  in  good  faith.  Union  Nat.  Bank 
V.  Barber,  56  Iowa,  559,  and  authorities 
therein  cited;  Bcmk  of  Monroe  v.  An^ 
deraon  Bros.  Miff,  d  R.  Co,  65  Iowa, 
692,  701;  Lane  v.  Krekle,  22  Iowa,  399; 
Bennett  State  Bank  v.  Schloeaser,  101 
Iowa,  571;  Firet  Nat,  Bank  v.  Holan, 
63  Minn.  525;  Bank  of  Montreal  v.  Rich- 
ter,  55  Minn.  362 ;  1  Am.  &  Eng.  £nc.  Law,  2d 
ed.  p.  360;  Tiedeman,  Com.  Paper,  f  303. 
And  when  an  alteration  in  an  indorser's  con- 
tract is  shown  the  burden  is  on  the  holder 
of  the  note  to  show  the  sufficiency  of  the  in- 
dorsement.' Robinson  y.  Reed,  46  Iowa,  219. 
The  rule  of  these  cases  applies  notwithstand- 
ing the  fact  that  in  actions  by  persons  not 
payees  of  such  paper  it  is  necessary  to  plead 
in  defense  that  the  plaintiffs  are  not  good- 
faith  holders  of  the  paper  in  suit.    Lane  ▼. 


In  the  above  case  Fawllng  v.  United  States, 
4  Cranch,  219,  2  L.  ed.  601,  8upra,  II.  a,  was 
distinguished  apon  the  ground  that  in  that  case 
the  representative  of  the  government  had  notice 
on  the  face  of  the  instrument  that  the  same 
was  not  complete,  not  having  been  executed  by 
all  the  parties  whose  names  appeared  upon  its 
face  as  co-obligors.  And  United  States  v.  Lef- 
fler,  11  Pet.  86,  9  L.  ed.  642,  infra,  II.  g,  12, 
was  limited,  the  court  saying  that  the  only 
question  for  consideration  was  as  to  the  compe- 
tency of  the  witnesses  to  prove  a  conditional  ex- 
ecution. 

When  a  surety  Intrusts  a  bond  to  the  princi- 
pal obligor  In  perfect  form  with  hie  own  name 
attached  as  surety,  and  there  is  nothing  upon 
the  paper  to  indicate  that  any  other  persons 
are  expected  to  sign  it  in  order  to  give  it  full 
validity  against  all  the  parties,  he  makes  such 
principal  his  agent  to  deliver  the  same  to  the 
obligee,  and  if  the  principal  under  such  circum- 
stances gives  assurance  to  the  surety  in  regard 
to  procuring  other  cosureties  or  performing  any 
other  condition  before  he  delivers  the  bond, 
which  he  fails  to  perform,  the  surety  giving  con- 
fidence to  such  assurance  must  stand  the  haz- 
ard of  its  performance.  Deardorff  v.  Fores- 
man,  24  Ind.  481. 

A  bond  which  Is  perfect  on  its  face,  and  ap- 
parently executed  by  all  whose  names  appear 
therein,  which  purports  to  be  signed  and  de- 
livered by  the  several  obligors  and  is  actually 
delivered  by  the  principal  without  a  stipulation, 
reservation,  or  condition,  cannot  be  avoided  by 
the  sureties  upon  the  ground  that  they  signed 
it  on  the  condition  that  it  should  not  l>e  deliv- 
ered unless  it  should  be  signed  by  other  per- 
sons who  did  not  sign,  where  the  obligee  had 
no  notice  of  such  condition,  and  there  was  noth- 
ing to  put  him  upon  inquiry  as  to  the  manner 
of  its  execution,  providing  he  has  been  induced 
upon  the  faith  of  such  bond  to  act  to  his  own 
prejudice.  Cutler  v.  Roberts,  7  Neb.  4,  29  Am. 
Rep.  371 ;  Bangs  v.  Bangs,  41  Hun,  41 ;  Dunn 
V.  Garrett,  93  Tenn.  650;  Gwyn  v.  Patterson, 
72  N.  C.  189. 

In  Bangs  v.  Bangs,  41  Hun,  41,  »uvra,  Grtm- 
wood  V.  Wilson,  31  Hun,  215,  infra,  II.  g,  5, 
was  explained  and  limited,  the  court  saying 
that  the  announcement  of  the  rule  that  an  in- 
strument not  under  seal  may  be  delivered  upon 
conditions,  the  observance  of  which  as  between 
the  parties  is  essential  to  its  validity,  may  be 
regarded  as  the  extent  to  which  the  court  in- 
tended to  go ;  And  People  v.  Bostwiclc,  43  Barb. 
9,  32  N.  T.  445,  supra,  II.  a,  was  criticised, 
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but  distinguished  on  the  ground  that  in  that 
case  the  bond  was  delivered  to  the  proper  of- 
ficer, who  was  told  at  the  time  that  another 
person  would  call  and  sign  it,  and  he  replied 
that  it  was  good  enough  as  It  was. 

And  in  Dunn  v.  Garrett,  93  Tenn.  650,  aupra, 
Msjors  V.  McNeilly,  7  Hetsk.  294,  infra,  VI., 
was  distinguished  upon  the  ground  that  that, 
was  a  case  in  which  the  note  in  question  had 
been  placed  in  the  possession  of  the  payee  upon 
an  understanding  with  such  payee  that  It  was 
conditionally  delivered. 

And  Carrick  v.  French,  7  Humph.  459,  supra, 
III.,  was  limited  and  explained,  the  court  say- 
ing that  it  simply  holds  that,  to  make  out  an  es- 
crow, the  evidence  must  clearly  show  that  the 
snrety  signed  on  an  express  condition,  snd  not 
on  a  casual  statement  of  the  principal  obligee 
that  he  intended  to  procure  other  sureties,  even 
if  It  appears  that  the  statement  was  an  induce- 
ment to  the  surety  so  signing.  And  Quarles  v. 
Governor,  10  Humph.  122,  infra,  II.  g,  12,  was 
criticised,  the  court  saying  that  it  may  be  this 
case  was  rested  by  the  court  upon  the-  ground 
that  the  clerk  of  the  court  who  took  the  bond 
from  the  surety  with  full  knowledge  of  the  con- 
dition attached  was  the  statutory  agent  of  the 
payee  of  the  bond,  and  that  notice  to  him  was 
notice  to  his  principal ;  but  unless  this  be  so  we 
do  not  believe  the  case  to  t>e  reconcilable  with 
the  best-considered  authorities. 

And  in  that  case  it  was  said  that  what  was 
said  In  Perry  v.  Patterson,  5  Humph.  133,  42 
Am.  Dec  424,  infra,  V.  b,  with  reference  to 
the  receipt  ot  the  note  by  the  attorney  without 
knowledge  that  it  had  been  conditionally  exe- 
cuted, was  unnecessary  to  the  determination  of 
the  case,  and  therefore  not  binding  as  authority. 
And  it  was  said  that  the  authority  of  People 
V.  Bostwick,  32  N.  Y.  445,  infra,  II.  g,  2,  was 
much  weakened,  if  not  effectually  destroyed,  by 
the  doubt  as  to  its  soundness  suggested  In  Rus- 
sell V.  Freer.  56  N.  Y.  67,  infra,  II.  g,  12 :  and 
Smith  V.  Kirkland,  81  Ala.  346,  supra,  II.  a, 
and  Crawford  v.  Foster,  6  Ga.  202,  50  Am.  Dec. 
327,  infra,  II.  g,  10,  holding  the  same  rule 
were  also  disapproved.  And  It  was  said  that 
while  It  is  true  that  Jordan  v.  Jordan,  10  Lea, 
124,  43  Am.  Rep.  294,  infra,  V.  c,  finally  tests 
upon  the  fact  that  the  note  sued  on  was  negoti- 
able, and  passed,  for  value,  without  notice  and 
before  maturity,  into  the  hands  of  the  payee,  yet 
the  reasoning  and  illustration  of  the  opinion 
embrace  lH>th  negotiable  and  non-negotiable 
paper. 

So,  in  State,  McCarty,  v.  Pepper,  31  Ind.  76, 
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Krekle,  22  Iowa,  399 ;  Sillyman  y.  King,  36 
Iowa,  207,  214.  These  rules  have  been  ap- 
plied to  purohasera  of  real  property  whose 
titles  were  assailed.  Bush  v.  Mitchell,  71 
Iowa,  333;  Chrdner  y,  Jjarly,  72  Iowa,  518; 
Merrill  y.  Tobin,  82  Iowa,  529 ;  Billyman  v. 
King,  36  Iowa,  207,  214.  In  this  case  there 
has  not  been  any  transfer  of  the  instrument 
alleged  to  have  been  wrongfully  delivered, 
and  it  is  not  a  negotiable  instrument.  There- 
fore the  rules  which  protect  the  bona  fide 
owners  of  negotiable  instruments  are  not  in 
all  respects  applicable.  We  cannot,  how- 
ever, assent  to  the  claim  of  the  defendants 
that,  if  the  bond  in  suit  was  delivered  in 
violation  of  an  agreement  to  the  effect  that 
it  should  not  be  delivered  until  three  addi- 
tional sureties  should  sign  it,  no  recovery  can 
be  had  thereon,  even  though  the  plaintiff  took 
it  without  knowledge  or  notice  of  the  agree- 
ment.   The   case  ^  Johnston  y.  Cole,  102 


Iowa,  109,  involved  the  validity  of  a  con- 
tractor's bond,  on  which  recovery  was  sought 
against  a  surety  named  Cole.  He  pleaded  as 
a  defense  that  the  bond  was  not  to  be  deliv- 
ered unless  it  should  be  signed  by  another 
surety,  and  the  jury  found  specially  that  he 
did  not  deliver  the  bond  nor  authorize  its  de- 
livery without  the  signature  of  another  sure- 
ty. We  held,  under  the  issues  tendered  and 
the  special  finding,  that  the  invalidity  of  the 
bond  had  been  established,  and  called  atten- 
tion to  the  fact  that  the  issues  did  not  bring 
in  question  the  legal  effect  of  the  delivery 
made;  and  that  the  answer  pleaded  an  af- 
firmative defense,  the  sufficiency  of  which 
was  not  in  any  manner  questioned.  Whether 
the  bona  fide  holder  of  such  a  bond  might, 
in  any  event,  be  entitled  to  recover  upon  it 
as  against  the  surety  who  had  jK>t  author- 
ized its  delivery,  and  upon  whom  rested  the 
burden  of  proof  as  to  the  good  faith  of  the 


it  was  said  that  where  the  surety  signs  an  in- 
Btrament  complete  on  its  face,  and  deltvers  it 
to  the  principal  to  pass  over  to  the 
obligee.  If  he  Imposes  any  condition  upon 
Its  delivery,  he  must  rely  opon  the  principal  to 
execute  that  condition,  as  he  has  made  him  his 
agent  for  the  general  purpose  of  the  delivery, 
and  the  obligee  accepts  an  Instrument  perfect  In 
form  and  execution,  which  comes  to  him  from 
the  person  who  should  have  possession  of  it  for 
the  purpose  of  such  delivery,  and  the  entire 
transaction,  so  far  as  the  obligee  Is  Involved, 
is  according  to  the  ordinary  and  natural  course, 
and  If  he  departs  from  the  ordinary  course  ot 
procedure  by  circumscribing  the  general  author- 
ity by  a  condition  unknown  to  the  obligee,  a 
fraud  Is  accomplished,  and  he  who  haM  trusted 
his  principal  with  the  Insignia  of  general  au- 
thority to  make  the  delivery  must  stand  the 
hazard  he  has  Incurred. 

e.  Rule  ithen  hond  is  faint. 

it  a '  bond,  In  form  a  joint  obligation,  Is 
signed  by  a  surety  on  condition  that  others  are 
to  become  parties  to  the  Instrument  in  the  same 
capacity,  and  the  bond  Is  delivered  without 
compliance  with  the  condition,  the  Instrument 
Is  Ineffective  as  to  the  party  who  so  signed  It,  un- 
less the  obligee  was  Ignorant  of  the  condition 
prior  to  the  delivery  or  unless  the  signer 
waived  the  condition  subsequent  to  execution. 
Morton  v.  Harvey  (Neb.)  77  N.  W.  808;  Mld- 
dleboro  Nat.  Bank  v.  Richards,  55  Neb.  682; 
Mullen  V.  Morris,  43  Neb.  596;  Clarke  v.  Wil- 
liams, 61  Minn.  12. 

When  a  bond  purports  to  be  a  joint  bond  of 
all  the  parties  named  In  It,  but  Is  not  signed 
by  one  of  them,  It  will  be  presumed  from  Its 
face.  In  the  absence  of  evidence  to  the  contrary, 
that  the  party  thus  named,  but  not  signing,  was 
intended  to  be  bound  along  with  the  others, 
and  a  separate  verdict  cannot  be  found  against 
him.  Ward  v.  Chum,  18  Gratt.  801,  08  Am. 
Dec.  749. 

And  where  a  bond  which  Is  in  form  a  joint 
obligation  Is  delivered  to  the  obligee  without 
being  executed  by  all  the  persons  named  in  the 
body  thereof  as  obligors,  it  is  sufficient  to  put 
the  obligee  upon  Inquiry  whether  those  who 
signed  consented  to  its  being  delivered  with- 
out the  signature  of  the  others.  Mullen  v.  Mor- 
ris, 48  Neb.  506. 

As  to  presumption  that  all  were  expected  to 
sign,  see   Sacramento  v.  Dunlap,  14  Cal.  423, 
infra,  II.  g,  9. 
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d.  What  a  sufficient  condition. 

The  requirement  that  others  shall  sign  must 
amount  to  a  condition  that  the  bond  shall  not 
take  effect  without  Its  performance,  as  distin- 
guished from  a  mere  expectation  that  others 
shall  sign. 

Thus,  the  failure  of  the  principal  to  execute 
a  joint  and  several  bond  does  not  Invalidate  the 
same  as  to  a  surety  unless  there  was  an  express 
agreement  that  the  bond  should  not  be  valid  un- 
til so  executed.  Douglas  County  v.  Bardon,  79 
Wis.  641. 

And  a  bond  signed  and  sealed  by  a  surety, 
and  delivered  without  any  condition  or  reserva- 
tion. Is  binding  upon  him,  although  it  was  exe- 
cuted under  the  expectation  that  it  would  be 
signed  by  others,  where  such  others  did  not  sign 
It.  Hasklns  v.  Lombard,  16  Me.  142.  33  Am. 
Dec.  645 :  New  York  County  Mut.  F.  Ins.  Co.  v. 
Broosk,  51  Me.  506. 

And  the  fact  that  a  surety  on  a  bond  signed  It 
with  the  expectation  that  his  partner  would  also 
sign  It  as  surety,  which  for  some  reason  he  failed 
to  do,  will  not  relieve  the  one  who  signed  from 
liability.  Whitaker  v.  Richards,  134  Pa.  101, 
7  L.  II.  A.  740. 

And  an  understanding  between  a  surety  on 
an  executor's  bond,  and  the  executor  at  whose 
request  he  signed  It,  that  other  designated  per- 
sons would  execute  It  as  cosureties,  his  signa- 
ture having  been  made  with  the  expectation  that 
thoy  would  do  so,  will  not  be  deemed  to  amount 
to  an  express  agreement,  and  he  will  be  deemed 
to  be  estopped  to  set  It  up  in  defense,  where  the 
bond  was  perfect  on  Its  face,  and  was  In  fact 
delivered  by  principal  and  surety  to  the  obligee 
therein  named,  and'  had  been  duly  approved  and 
letters  testamentary  Issued  thereon.  Berkey 
V.  Judd,  34  Minn.  303.  And  see  Russell  v. 
Freer,  56  N.  Y.  67,  infra,  II.  g,  12. 

ijio,  where  a  bond  was  presented  to  a  person 
for  signature  as  surety  and  the  name  of  another 
person  was  written  In  the  body  of  the  bond  as 
cosurety,  and  the  principal  Informed  him  that 
such  other  person  would  sign,  whereupon  he 
signed  with  the  expectation  that  the  other 
would  do  so,  he  Is  liable  thereon,  though  the 
other  never  executed  It  and  another  person 
executed  It  In  his  place,  where  there  was  no 
agreement  that  he  should  sign,  and  the  delivery 
of  the  bond  was  not  conditional  upon  such  sig- 
nature.    Reed  v.  McGregor,  62  Minn.  04. 

And  one  who  signs  a  joint  and  several  bond 
cannot  excuse  himself  from  liability  upon  the 
ground  that  It  appears  on  the  face  of  the  bond 
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holder,  were  questions  not  decided  in  that 
case.  In  Daniels  v.  Oower,  54  Iowa,  319,  a 
recovery  was  sought  against  the  sureties  on 
a  non-negotiable  promissory  note.  Three  of 
the  sureties  signed  the  note  when  it  was  in 
the  hands  of  one  Stoller,  with  the  agreement 
that  it  should  not  be  delivered  unless  the 
signature  of  one  Blajok  should  be  obtained. 
It  was  held  that  if  StoUer  was  not  the  agent 
<yf  the  plaintiff,  and  the  note  was  delivered 
without  the  knowledge  and  consent  of  the 
three  sureties,  in  viol<ation  of  the  condition 
upon  which  it  had  been  placed  in  the  hands 
of  StoUer,  the  sureties  would  not  be  liable. 
The  correctness  of  that  decision  was  ques- 
tioned in  Taylor  County  v.  King,  73  Iowa, 
153,  and  the  fact  was  pointed  out  that  it 
rested  in  part  upon  the  supposed  authority 
of  Pepper  x.  State,  Ha/rvey,  22  Ind.  399,  85 
Am.  Dec.  430,  which  has  been  overruled  in 
State,  McOarty,  v.  Pepper,  31  Ind.  76,  and  in 


part  upon  the  case  of  Ayrea  v.  Milroy,  53  Ma 
616,  14  Am.  Rep.  465,  which  was  examined 
and  questioned,  if  not  distinguieftied,  in  State, 
Bothriok,  v.  Potter,  63  Mo.  212,  21  Am.  Rep. 
440.  The  case  of  People  v.  Boatwiok,  32  N. 
Y.  445,  tends  to  sustain  the  doctrine  of  Dan- 
tele  V.  Ootoer,  but  was  questioned  in  RuaseU 
V.  Freer,  56  N.  Y.  67,  although  it  was  cited 
in  Whitford  v.  Laidler,  94  N.  Y.  146,  46  Am. 
Rep.  131.  In  some  cases  a  distinction  has 
been  suggested  between  official  bonds  and 
other  non-negotiable  instruments,  based  upon 
grounds  of  public  policy.  OarroU  County  v. 
Rugglee,  69  Iowa.  269,  68  Am.  Rep.  223; 
Taylor  County  v.  King,  73  Iowa,  153.  But, 
although  thelre  are  a  few  authorities  which 
support  the  rule  of  Daniels  v.  Oower,  the 
greater  number  do  not.  See  Butler  v.  Unit- 
ed  States,  21  Wall.  272,  22  L.  ed.  614;  Dair 
V.  United  States,  16  Wall.  1,  21  L.  ed.  491; 
White  V.  Duggan,  140  Mass.  18,  54  Am.  Rep. 


that  It  was  Intended  to  be  signed  by  others  who 
did  not  sign,  unless  he  declared  at  the  time  that 
lie  would  not  be  bound  unless  such  signatures 
were  obtained.  Los  Angeles  v.  Melius,  59  Cal. 
444  ;  Cutter  v.  Whittemore,  10  Mass.  442.  And 
see  Goodyear  Dental  Vulcanite  Co.  v.  Bacon, 
148  Mass.  542,  infra,  II.  g,  4 ;  Grim  v.  Jackson 
Twp.  School  Directors,  51  Pa.  219;  People  v. 
Stacy,  74  Cal.  878,— (nfra,  II.  g,  12;  State, 
Barnes,  v.  Lewis,  78  N.  C.  188,  21  Am.  Bep.  461, 
infra,  II.  g,  13. 

In  Los  Angeles  v.  Melius,  59  Cal.  444,  supra, 
Sacramento  v.  Dunlap,  14  Cal.  421,  infra,  II. 
g,  9,  was  distinguislied  upon  the  ground  that 
the  Instrument  in  tbat  case  was  a  joint  bond 
only,  and  was  not  Joint  and  several. 

One  who  executes  a  Joint  and  several  bond, 
but  does  not  intend  to  become  bound  thereon 
until  all  others  named  in  it  have  signed  it, 
must  protect  himself  by  delivering  it  as  an  es- 
crow oniy.     Loew  v.  Stocker,  68  Pa.  226. 

No  condition  can  be  added  to  the  execution 
by  several  obligors  that  the  bond  shall  be  exe- 
cuted by  all  the  persons  named  ta  it  before  it 
becomes  binding  upon  any  of  them,  where  it  is 
a  several  as  well  as  a  Joint  obligation.     Ihid. 

And  where  a  t>ond  or  deed  or  other  written 
Instrument  is  executed  by  a  portion  oniy  of 
those  who  appear  in  the  body  of  the  instrument 
as  parties,  the  question  whether  those  who 
executed  it  are  bound,  depends  upon  the  circum- 
stances under  which  the  instrument  was  deliv- 
ered, and  if  it  appears  that  at  the  time  of  the 
delivery  by  any  party  whose  signature  is  af- 
fixed anytliing  was  said  indicating  that  such 
party  did  not  intend  to  be  bound  unless  other 
parties  also  signed,  the  delivery  will  be  consid- 
ered as  not  absolute,  but  in  escrow  only.  Chou- 
teau V.  Suydam,  21  N.  Y.  179. 

While  sureties  who  sign  a  bond  in  which  they 
and  the  principal  debtor  are  named  as  parties 
are  l>ound  though  the  principal  debtor  did  not 
sign,  when  there  is  nothing  to  prevent  it  from 
operating  without  his  signature,  they  would 
not  be  liable  if  they  had  expressly  declared 
when  they  signed  that  they  would  not  be  bound 
except  in  the  event  of  its  execution  by  him. 
Parlier  v.  Bradley,  2  Hill,  584. 

But  an  instruction  in  an  action  on  a  bond 
In  which  the  defense  was  that  it  was  signed  on 
condition  that  it  should  be  signed  by  another 
as  cosurety  with  the  signer,  but  that  it  was  de- 
livered without  such  signature,  that  such  must 
have  been  the  understanding  of  the  plaintiff  as 
well  as  of  the  defendants.  Is  not  error,  though 
an  instruction  that  such  must  have  been  the 
45  L.  R.  A. 


agreement  of  the  parties  would  have  been  a  tet- 
ter form  of  expression.  Garvey  v.  Marks,  184 
Mo.  1. 

And  it  has  been  held  that  a  surety  signing 
a  bond  for  the  release  of  property  attached  in 
whidi  three  persons  are  named  as  principals, 
and  the  bond  is  signed  by  but  one  of  the  princi- 
pals, is  not  bound,  in  the  absence  of  evidence,  to 
destroy  the  presumption  that  he  expected  the 
three  persons  named  as  principals  to  be  bound 
as  such,  and  to  show  that  he  would  have  re- 
course against  them  if  he  paid  the  amount.  Cle- 
ments V.  Cassilly,  4  La.  Ann.  880. 

The  question  whether  the  delivery  of  a  bond 
was  absolute  or  conditional  upon  the  signature 
of  other  persons  is  one  of  fact  for  the  deter- 
mination of  the  lury.  Warfei  v.  Frants,  76  Pa. 
88. 

And  if  one  of  the  obligors  at  the  time  of 
executing  a  bond,  in  the  presence  of  some  of  the 
other  obligors,  says :  We  acknowledge  this  in- 
strument but  others  are  to  sign  it, — ^it  is  evi- 
dence from  which  the  Jury  may  infer  a  deliv- 
ery in  escrow,  by  the  obligors  who  were  pres- 
ent. Pawling  V.  United  States,  4  Cranch,  219, 
2  L.  ed.  601. 

A  bond  or  single  bill  for  the  payment  of 
money,  perfect  on  its  face,  however,  which  is 
delivered  by  the  obligor  directly  to  the  obligee 
upon  condition  that  another  person  should  exe- 
cute it.  Is  valid  and  binding  upon  the  person 
signing,  though  the  condition  Is  not  complied 
with,  as  a  deed  cannot  be  delivered  as  an  escrow 
to  the  grantee  or  obligee,  and  parol  evidence 
of  the  condition  is  inadmissible  in  an  action 
thereon.  Miller  v.  Fletcher,  27  Gratt.  407,  21 
Am.  Rep.  356;  Firemen's  Ins.  Co.  v.  McMillan, 
29  Ala.  147. 

And  a  conditional  delivery  by  a  surety  on  an 
undertaking  to  secure  the  performance  of  a  con- 
tract of  dissolution  of  a  partnership,  to  the  prin- 
cipal will  not  make  the  paper  a  mere  escrow  so 
as  to  release  the  surety  from  liability  in  case 
o<  nonperformance  of  a  condition  that  others 
should  sign  with  the  principal,  as  a  delivery  of 
the  paper,  to  constitute  an  escrow,  must  have 
been  made  to  a  third  person,  and  not  to  a  co- 
obligor,  whether  the  instrument  is  assignable  or 
not.     Mlllett  V.  Parker,  2  Met.  (Ky.)  608. 

In  that  case  Carswell  v.  Renlck,  7  J.  J. 
Marsh.  281,  infra,  II.  g,  10,  was  distinguished 
upon  the  ground  that  the  delivery  of  the  bond 
in  that  case  was  made  to  the  clerk  of  the  county 
court,  it  being  an  official  bond,  and  the  question 
there  was  whether  the  delivery  to  tiie  clerk  of 
the  court  was  a  delivery  to  the  obligee. 
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437 ;  Ordinary  of  State  v.  Thatcher,  41  N.  J. 
L.  403^  32  Am.  Rep.  225;  Quick  v.  Milligan, 
108  Ind.  419«  58  Am.  Rep.  49;  Russell  y. 
Freer,  66  N.  Y.  67;  State  v.  Peck,  63  Me. 
284;  State,  McCarty,  v.  Pepper,  31  Ind.  76; 
McCormick  v.  Bay  City,  23  Mich.  457;  MiU 
lett  V.  Parker,  2  Met  (Ky.)  608;  i8f*at«, 
Bothrick,  v.  Po«er,  6a  Mo.  2}  2,  21  Am.  Rep. 
440,  and  cases  therein  cited;  Cutler  y.  Rob- 
erts, 7  Neb.  4,  29  Am.  Rep.  371;  Nash  v. 
Fugate,  32  Gratt.  596,  34  Am.  Rep.  780; 
Jordan  v.  Jordan,  10  Lea,  124,  43  Am.  Rep. 
294;  7id6aZ{  v.  Halley,  48  Cal.  613;  Chicago 
y.  Go^e,  95  111.  613,  35  Am.  Rep.  182.  The 
l^round  upon  which  some  of  these  decisions 
are  based  is  that,  where  sureties  haye  placed 
in  the  hands  of  their  principal  an  instru- 
ment which  purports  to  be  yalid  and  com- 
plete, they  are  estopped  to  assert,  as  against 
an  innocent  holder  for  yalue,  that  they  did 
not  execute  it.    In  this  case,  if  the  testimony 


for  the  plaintiff  be  credible,  the  defendants 
executed  what  purported  to  be  a  yalid  bond, 
complete  excepting  that  the  names  of  the 
sureties  were  not  inserted,  and  intrusted  it 
to  the  principal.  He  deliyered  it  wrongful- 
ly, it  is  said,  but  the  plaintiff  had  no  knowl* 
edge  of  that  fact,  nor  of  any  circumstances 
which  should  haye  caused  it  to  inquire  as 
to  the  condition  on  which  the  bond  was 
signed.  We  do  not  think  that,  in  the  ab- 
sence of  such  knowledge,  the  plaintiff  re- 
frained at  its  peril  from  making  inquiry  as 
to  the  signing  of  the  bond.  It  is  a  rule  of 
general  application  that  when  one  of  two 
innocent  parties  must  suffer  loss  it  should 
fall  upon  the  one  whose  acts  caused  it. 
Quick  y.  Milligan,  108  Ind.  419,  58  Am.  Rep. 
49.  We  reach  the  conclusion  that  the  doc- 
trine of  Daniels  y.  Gou>er,  which  we  haye  con- 
sidered, is  contrary  to  reason  and  the  weight 
of  authority,  and  so  far  as  the  case  announces 


There  Is  a  substantial  distinction  between 
the  delivery  of  a  bond  to  a  stranger,  to  be  de- 
liyered to  the  obligee  after  haying  been  signed 
by  others,  and  a  delivery  to  the  principal  obligee 
by  one  who  signs  it  as  surety,  as  a  third  person 
would  be  a  mere  castodian  having  a  naked  spe- 
cial agency,  and  the  obligee,  finding  the  paper 
in  .the  hands  of  such  a  person,  is  booind  to  find 
out  his  aathority  and  how  he  obtained  posses- 
sion of  it.  Nash  y.  Fugate,  24  Gratt.  202,  18 
Am.  Rep.  640. 

To  constitute  an  escrow  It  Is  necessary  that 
the  writing  be  delivered  to  a  third  person  to 
'be  held  by  him  until  the  condition  upon  which 
it  was  to  become  absolute  shall  be  complied 
with,  and  the  delivery  of  the  bond  by  the  ob- 
ligor to  the  obligee,  though  coupled  with  a  con- 
dition that  the  signature  of  another  surety 
rtiould  be  procured,  will  not  be  regarded  as  a 
delivery  in  escrow,  as  a  delivery  to  the.  obligee 
renders  the  condition  void  *  and  the  bond  ab- 
•Bolute.     Johnson  v.  Branch,  11  Humph.  521. 

Where  an  instrument  Is  delivered  directly  to 
the  obligee  the  delivery  cannot  be  regarded  as 
•conditional  In  respect  to  the  party  who  makes 
it  unless  the  condition  is  made  known  to  the 
obligee,  and,  although  the  face  of  the  paper  in- 
•dlcates  that  it  was  intended  originally  that 
other  persons  should  sign  It,  the  obligee  has  a 
right  to  infer  from  the  unconditional  delivery 
that  the  original  Intention  had  been  relinquished 
1>y  the  party  who  made  the  delivery.  Ward  v. 
Chum,  18  Oratt.  801,  98  Am.  Dec.  740. 

But  where  an  instrument  indicates  on  Its  face 
that  others  were  to  execute  It  besides  those  who 
did  so,  it  may  be  shown  by  extrinsic  evidence 
that  the  delivery,  though  made  to  the  grantee  or 
•obligee,  was  conditional  upon  the  execution  of 
the  Instrument  by  the  other  parties,  and  not 
absolute.    IMd. 

And  a  delivery  of  a  bond  to  a  clerk  of  the 
court,  who  was  authorized  to  receive  it,  on  con- 
dition that  it  should  become  the  signer's  act  and 
deed  when  another  named  person  signed  it  as 
cosurety  with  him,  Is  not  necessarily  a  delivery 
to  the  obligee  which  cannot  be  made  in  escrow 
merely.     Whitaker  v.  Crutcher,  5  Bush,  621. 

And  where  an  instrument  Is  delivered  upon 
•condition  that  others  shall  sign  it,  which  condi- 
tion Is  made  known  to  the  obligee,  his  assent 
to  it  will  be  presumed  from  the  acceptance  of 
the  Instrument,  and  he  will  not  be  allowed  to 
repudiate  the  condition  thus  assented  to  and 
treat  the  delivery  as  absolute  and  uncondition- 
al. Ward  V.  Chum,  18  Gratt.  801,  98  Am.  Dec. 
740 
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So,  a  plea  in  an  action  on  a  bond  against  a 
surety  thereon,  that  it  was  signed  by  him  upon 
condition  that  twelve  or  fifteen  other  good  men 
should  sign  It,  which  was  not  done,  and  that  an- 
less  suoh  number  of  persons  did  sign  It  was  not 
to  be  considered  his  deed,  is  bad  on  demurrer, 
as  It  admits  the  signature  to  the  bond,  and  does 
not  deny  that  the  same  was  delivered  to  the  ob- 
ligee, as  when  so  signed  and  delivered  it  would 
become  absolute.  State,  Barrell,  v.  Chrlsman, 
2  Ind.  126. 

And  a  special  plea  of  non  est  factum  In  an 
action  on  a  bond,  averring  that  the  instrument 
was  delivered  upon  condition  that  it  should  be 
signed  by  another  person,  which  condition  had 
not  been  performed,  is  fatally  defective  where 
It  does  not  allege  to  whom  the  delivery  was 
made.  Firemen's  Ins.  Co.  v.  McMillan,  20  Ala. 
147. 

See  also,  as  to  conditional  delivery  to  the  ob- 
ligee. Graves  v.  Tucker,  10  Smedes  &  M.  0,  in- 
frGf  II.  g,  11.  And  for  an  apparently  contrary 
case,  see  Knight  v.  nurlbut,  74  111.  133,  infra, 
V.  b. 

e.  Knowledge  of  or  notice  to  obligee, 
1.  Effect  of. 

One  who  signed  a  bond  as  surety  with  the 
understanding  that  other  persons  were  to  sign 
it  as  cosureties  with  him,  and  that  the  bond 
was  not  to  be  delivered  or  used  until  it  had  been 
signed  by  such  other  parties,  is  not  liable  there- 
on, where  it  was  delivered  without  such  signa- 
ture and  without  his  consent,  and  the  under- 
standing that  additional  names  should  be  pro- 
cured was  known  and  assented  to  by  the  ob- 
ligee. Garvin  v.  MoMey,  1  Bush,  48;  Cutler 
V.  Roberts,  7  Neb.  4,  20  Am.  Rep.  371. 

In  Garvin  v.  Mobley,  1  Bush,  48,  supra,  Hub- 
ble V.  Murphy,  1  Duv.  278,  infra,  V.  d,  was  dis- 
tinguished upon  the  ground  that  in  the  former 
case  the  surety  did  not  deliver  the  bond  to  the 
obligee  or  authorize  its  delivery  unless  the  addi- 
tional names  should  first  be  afllxed  to  it,  but  in 
the  latter  case  the  note  was  delivered  by  the 
surety  to  the  payee  upon  the  parol  agreement 
of  the  latter  to  obtain  the  signature  of  another 
person  thereto. 

So,  a  bond  apparently  perfect  and  complete 
may  be  avoided  by  parol  proof  that  the  obligee 
at  the  tinie  he  received  it  from  the  principal 
obligor  had  notice  that  other  persons  were  to 
sign  it  in  order  to  make  the  instrument  effectual 
as  to  those  who  did  sign  it ;  but  evidence  of  no- 
tice to  the  obligee  where  there  is  nothing  on  the 
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that  doctrine  it  is  overruled.  If  it  be  shown 
that  the  bond  was  delivered  by  the  principal 
in  violation  of  the  condition  on  which  it  was 
signed  by  the  sureties,  nevertheless  the  plain- 
tiff may  recover  if  it  ahow  that  it  received 
the  bond  in  good  faith,  for  a  sufficient  consid- 
eration, without  knowledge  or  notice  of  the 
condition  upon  which  the  defendants  signed  it. 
2.  The  defendants  state  that,  being  igno- 
rant of  the  financial  standing  of  G.  A.  Miller 
ft  Sons,  they  applied  to  the  plaintiff,  a  short 
time  before  this  action  was  commenced,  for 
information,  and  were  then  assured  by  the 
plaintiff  that  the  firm  was  solvent,  and  in 
good  financial  condition;  that  the  plaintiff 
knew  that  the  statements  were  false;  that 
the  defendants  believed  them  to  be  true,  and 
relied  upon  them,  and  in  consequence  re- 
frained from  taking  measures  to  secure 
themselves  which  they  would  have  taken  but 
for  the  false  represeirtations  made  as  stated. 


In  view  of  the  fact  that  what  evidence  will 
be  given  on  another  trial  of  this  case  is  un- 
certain, we  content  ourselves  with  saying  on 
this  branch  of  the  case  that  as  the  contract 
of  suretyship  is^  as  a  rule,  for  the  benefit  of 
the  creditor,  he  is,  in  dealing  with  the  surety, 
to  observe  the  utmost  good  faith,  and  if  he 
fail  to  do  so,  without  a  sufificient  excuse  for 
his  neglect,  the  surety  will  be  discharged  to 
the  extent  to  which  he  suffers  by  reason  of 
tho  lack  of  good  faith  on  the  part  of  the  cred- 
itor. If  the  surety  applies  to  the  creditor 
for  information  respecting  the  principal 
which  the  creditor  has,  and  may  properly 
give,  but  which  he  withholds  without  suffi* 
cient  cause,  or  if  he  knowingly  give  false  in- 
formation, he,  and  not  the  surety,  should 
suffer  the  loss  occasioned  by  the  wrong.  See 
Bank  of  Monroe  v.  Anderson  Bros.  Min,  d 
R,  Co,  65  Iowa,  692;  Rowley  v.  Jeweit,  56 
Iowa,    492;    Auchampaugh   v.    Schmidt,  77 


face  of  the  paper  to  put  liim  on  inquiry  ought 
to  be  very  clear  and  satJsfactory.  Nash  v.  Fu- 
gate,  82  Gratt.  505.  34  Am.  Bep.  780. 

And  a  bond  is  invalid  and  of  no  effect  where 
the  principal  debtor  delivered  it  to  the  obligee 
with  the  statement  that  there  were  two  other 
obligors  who  were  in  fact  sureties,  and  that  the 
person  signing  it  had  signed  with  the  under- 
standing and  agreement  that  they  were  also  to 
sign  It.     Stuart  v.  LIveeay,  4  W.  Va.  45. 

So,  If  there  is  anything  on  the  face  of  a  bond, 
or  In  the  attending  circumstances,  to  apprise 
the  person  to  whom  It  is  given  that  it  was 
delivered  by  the  sureties  to  the  obligor  to  be 
delivered  to  the  obligee  only  upon  condition  that 
others  should  sign,  which  condition  has  not  been 
complied  with,  the  sureties  may  plead  the  fail- 
ure to  comply  with  such  condition  as  a  de- 
fense to  an  action  on  the  bond.  Cutler  y.  Rob- 
erts, 7  Neb.  4,  29  Am.  Rep.  871 ;  Middleboro 
Nat.  Bank  v.  Richards,  65  Neb.  682;  Henry  & 
C.  Co.  V.  Fisherdlck,  87  Neb.  207. 

And  a  bond  so  written  that  it  appears  upon 
its  face  that  it  was  contemplated  by  the  parties 
that  it  should  be  signed  by  several  is  not  bind- 
ing upon  a  surety  signing  who  at  the  time  an- 
nexed a  reservation  or  condition  to  his  act  that 
it  should  not  be  binding  upon  him  unless  it 
was  signed  by  the  others.  Haskins  v.  Lombard, 
16  Mc.  142,  83  Am.  Dec.  645. 

And  one  who  signs  a  bond  and  delivers  It  to 
another  upon  condition  that  it  Is  not  to  be  nego- 
tiated until  signed  by  him,  is  not  liable  thereon, 
even  when  the  bond  is  in  the  hands  of  an  inno- 
cent holder,  where  the  fact  appears  upon  its 
face  that  the  signature  of  the  person  to  whom 
it  was  delivered  was  essential  to  its  comple- 
tion.    Fales  V.  Fllley.  2  Mo.  App.  345. 

But  see  Ward  v.  Chum,  18  Gratt.  801,  98 
Am.  Dec.  749,  supra,  II.  a. 

2.  Sufficiency  of. 

The  question  as  to  the  effect  of  the  appear- 
ance in  the  body  of  a  bond  of  names  of  per- 
sons who  did  not  sign  it.  as  notice  that  it  was 
executed  by  those  who  did  sign  upon  condition 
that  the  persons  named  should  also  sign,  has 
given  rise  to  some  contrariety  of  opinion. 

Thus,  upon  the  one  hand,  the  rule  has  been 
laid  down  that  where  a  bond  shows  upon  its 
face  that  It  has  been  signed  by  a  part  only  of 
the  sureties  therein  named,  it  is  Itself  sufficient 
notice  to  the  obligee  that  it  was  signed  by  those 
who  signed  upon  condition  that  the  sureties 
therein  named  were  to  execute  It.  Hall  v. 
Smith,  14  Bush,  604;  State  v.  Wallis  (Ark.) 
45  L.  R.  A. 


20  S.  W.  811 ;  Cutler  v.  Roberts,  7  Neb.  4,  29 
Am.  Rep.  871 :  Dalr  v.  United  States,  16  Wall. 
1,  21  L.  ed.  491. 

If  a  bond  is  so  written  that  it  appears  that 
several  were  expected  to  sign  It  the  obligee 
takes  It  with  notice  that  the  obligors  who  did 
sign  It  can  set  up  In  defense  the  want  of  execu- 
tion by  the  others  if  they  agreed  to  become 
bound  only  on  condition  that  the  other  cosure- 
ties Joined  In  the  execution. .  Dalr  v.  United 
States,  16  Wall.  1,  21  L.  ed.  491. 

And  the  obligee  in  a  bond  which  purports  in 
the  body  thereof  to  be  signed  by  the  principal 
and  his  sureties,  but  which  when  delivered  Is  not 
signed  by  the  principal,  Is  chargeable  with  no- 
tice that  it  Is  Imperfect,  and  the  sureties  there- 
on may  show  that  they  did  not  consent  to  its 
delivery  before  being  signed  by  the  principal. 
Wild  Cat  Branch  v.  Ball,  45  Ind.  218;  Parker 
V.  Bradley,  2  Hill,  584. 

And  where  the  name  of  a  surety,  although 
in  the  body  of  the  Instrument  and  as  signed  by 
him,  is  erased  and  so  appears  to  a  reader  there- 
of, the  alteration  is  such  as  to  put  the  obligee 
upon  notice  as  against  a  surety  who  signed  upon 
the  express  condition  that  all  named  In  the  body 
of  the  bond  should  also  sign.  State  v.  Churchill, 
48  Ark.  426 ;  Henry  &  C.  Co.  v.  Flsherdlck,  37 
Neb.  207. 

Upon  the  other  hand,  however,  the  rule  is 
laid  down  by  cases  perhaps  equally  numerous 
and  authoritative  that  the  fact  that  the  name 
of  a  second  person  appears  in  a  l>ond  as  surety 
is  not  of  Itself  notice  that  the  Instrument  is 
Incomple-te  without  his  signature,  and  that  the 
delivery  thereof  by  a  surety  who  signed  it  was 
conditioned  upon  its  being  signed  by  the  other 
surety.     State,  Barnes,  v.  Lewis,  73  N.  C.  136» 

21  Am.  Rep.  461 ;  Blume  v.  Bowman,  24  N.  C. 
(2  Ired.  L.)   338. 

And  that  there  is  no  presumption  that  a  bond 
not  signed  by  all  the  persons  named  therein  as 
obligors,  which  is  delivered  to  the  obligee,  is 
not  to  be  considered  binding  upon  those  signing 
until  executed  by  all  the  obligors  named  In  the 
body  thereof,  and  that  It  Is  for  those  who  exe- 
cuted It  to  show  that  they  were  not  to  be  bound 
unless  It  was  executed  by  the  others.  Mullen 
V.  Morris,  43  Neb.  596. 

Thus,  the  fact  that  a  bond  was  prepared  for 
six  obligors,  and  was  executed  by  only  five  of 
them,  does  not  raise  an  inference  that  it  is  in- 
complete and  not  binding  on  those  who  did  exe- 
cute It,  where  It  contains  a  declaration  that  the 
principal  had  become  surety  for  another  person 
on  the  promise  of  the  six  persons  named  In  It 
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Iowa,  13;   Wolf  v.  Madden,  82  Iowa,  114; 
'  Sarris  v.  Brooks,  21  Pick.  195,  32  Am.  Dec. 
254;  Brandt,  Suretyship,  611. 

3.  The  evidence  tended  to  show  that  the 
time  of  paying  some  of  the  indebtedness  of 
G.  A.  Miller  &  Sons  which  existed  when  the 
bond  in  suit  was  given  was  afterwards  ex- 

.  tended,  and  that  new  indebtedness  was  there- 
after contracted;  and  it  is  insisted  that  the 
bond  does  not  cover  either  class  of  indebted- 
ness. The  bond,  in  terms,  covers  the  in- 
debtedness of  the  firm  whioh  it  owed  to  the 
plaintiff  at  the  time  the  bond  was  given,  or 
which  should  be  thereafter  contracted.  It  is 
true,  the  third  paragraph  of  the  bond  recited 
that  the  condition  of  the  bond  is  that  the 
firm  "shall  pay  the  full  amount  of  their  in- 

.  debtedness"  to  the  plaintiff,  and  that  para- 
graph, taken  alone,  might  well  be  said  to 
refer  only  to  indebtedness  existing  when  the 
bond  was  given;  but  all  the  provisions  of 


the  bond  must  be  construed  together,  and 
when  that  is  done  it  is  clear  that  the  bond 
was  intended  to  secure  the  payment  of  the 
indebtedness  of  the  firm  to  the  plaintiff 
whioh  existed  at  the  time  the  bond  was  given, 
and  also  that  which  should  be  created  by  con- 
tract thereafter.  The  provisions  were  suffi- 
ciently broad  to  include  renewals  of  existing 
debts  as  well  as  those  whioh  ^ould  other- 
wise accrue,  for  a  continuance  of  the  busi- 
ness of  the  firm  was  evidently  contemplated, 
and  contracts  for  the  extension  of  existing 
debts  were  as  much  within  the  scope  and 
purpose  of  the  bond  as  were  those  which 
should  be  thereafter  created.  We  do  not 
think  that  the  case  of  Crapo  v.  Broton,  40' 
Iowa,  487,  nor  other  authorities  cited  by  the 
appellants,  are  in  conflict  with  the  conclu- 
sion we  reach,  as  each  was  made  to  depend 
upon  the  terms  of  the  obligation  construed, 
and  none  were  like  the  bond  in  suit. 


that  they  would  indemnify  him.  Keyser  v.  Keen, 
17  Pa.  330. 

And  the  possession  of  a  bond  by  the  obligee 
Is  prima  facie  evidence  of  delivery  though  it 
was  drawn  for  the  signatures  of  four,  three  be- 
ing sureties  of  the  fourth,  and  was  signed  only 
by  the  principal  and  two  sureties.  Grim  v. 
Jackson  Twp.  School  Directors,  51  Pa.  219. 

And  the  fact  that  the  name  of  a  person  who 
did  not  execute  a  bond  is  inserted  in  the  body 
of  It  as  one  of  the  obligors,  and  a  seal  Is  left 
for  his  name,  is  not  of  Itself  evidence  to  show 
that  those  who  did  sign,  seal,  and  deliver  It,  de- 
livered It  only  as  an  escrow  upon  condition  that 
the  person  whose  name  was  thus  inserted 
should  also  execute  it.  Towns  v.  Kellett,  11 
Ga.  289 :  Comstock  v.  Gage,  91  III.  328. 

And  see  also  Fertlg  v.  Bocher,  3  Pa.  308, 
aupra,  II.  a:  Loew  v.  Stocker,  68  Pa.  226,  su- 
pra, II.  d ;  Chouteau  v.  Suydam,  21  N.  T.  179, 
supra,  II.  d. 

So,  the  fact  that  while  a  bond,  perfect  in 
form  and  apparently  duly  executed  by  all  whose 
names  appear  thereon,  but  which  has  on  it 
scrolls  to  wiilch  no  names  are  attached,  is  on 
Its  face  an  Incomplete  and  imperfect  instru- 
ment, may  be  a  clTcamstanoe  to  be  considered 
In  connection  with  other  evidence  tending  to 
show  that  the  obligee  had  actual  knowledge  of 
the  agreement,  it  Is  not  of  itself  sufBclent  to 
put  him  upon  inquiry,  or  even  to  create  suspi- 
cion of  the  existence  of  such  an  agreement. 
Nash  V.  Fugate,  32  Gratt.  595,  84  Am.  Bep. 
780 

And  the  fact  that  three  seals  were  affixed 
to  a  covenant  without  any  names  written  be- 
fore them  Is  not  sufficient  to  rebut  the  presump- 
tion of  delivery  thereof  arising  from  the  fact 
that  It  was  in  the  hands  of  the  obligee,  or  to 
show  that  those  who  did  sign  It  did  not  Intend 
that  it  should  be  delivered  until  other  persons 
had  signed  it.  Williams  v.  Springs,  20  N.  C. 
(7  Ired.  L.)  384. 

But  a  bond  required  by  law  to  be  executed 
by  two  sureties  is  Invalid  where  only  one  surety 
executes  it,  and  Is  not  binding  apon  him.  Cut- 
ler V.  Roberts.  7  Neb.  4,  29  Am.  Rep.  371. 

And  the  testimony  of  one  of  the  payees  In  a 
joint  and  several  promissory  note  that  within 
a  few  days  after  the  transfer  of  the  note  he  took 
it  for  the  purpose  of  endeavoring  to  get  the 
signatures  of  other  parties,  who  were  to,  but 
had  not,  signed  It,  sufficiently  tends  to  show 
that  the  payee  from  whom  he  obtained  It  knew 
of  the  Incompleteness  of  the  note  when  trans- 
ferred to  him,  to  require  the  case  to  be  given  to 
45  L.  R.  A. 


the  Jury  on  the  question  of  notice  to  the  payee 
that  the  note  was  obtained  by  fraudulent  rep* 
resentatlons,  and  was  not  to  be  delivered  or  in. 
force  unless  twenty  solvent  persons  signed  it. 
Ward  V.  Johnson,  57  Minn.  301. 

As  to  notice  from  fact  that  bond  was  joint  in- 
form, see  Mullen  v.  Morris,  43  Neb.  596,  supra,. 
II.  c 

3.  Evidence  of. 

Evidence  In  an  action  upon  a  bond  that  at 
the  time  of  the  delivery  thereof  to  the  obllgee- 
by  the  principal  debtor  it  was  stated  to  him 
that  the  obligors  who  had  signed  as  sureties 
did  so  upon  the  understanding  and  agreement 
that  certain  other  parties  were  also  to  sign  It, 
is  admissible  unctor  a  plea  of  non  est' factum. 
Stuart  V.  Livesuy,  4  W.  Va.  45. 

And  evidence  that  a  creditor  was  to  call  on  a 
proposed  surety  on  a  bond  for  his  Indebtedness, 
and  that  the  proposed  surety  was  Informed  of 
an  arrangement  by  which  a  surety  previously 
signing  did  so  on  condition  that  he  would  be- 
come cosurety,  is  admissible  in  an  action 
against  the  sureties  signing  the  bond.  Miller 
V.  Stem,  12  Pa.  383. 

So,  the  obligor  in  a  bond  is  a  competent  wit- 
ness In  an  action  thereon  to  prove  that  it  was 
delivered  to  him  by  the  sureties  upon  condi- 
tion that  it  should  not  be  operative  until  an- 
other person  had  signed  it,  which  condition 
was  not  performed,  where  he  had  been  released 
from  liability  by  the  sureties.  Bibb  v.  Reid,  a 
Ala.  88. 

And  the  burden  of  proof  of  notice  to  the  ob- 
ligee, as  well  as  of  a  conditional  delivery  of 
the  bond,  rests*  with  the  surety  alleging  It. 
Glbbs  V.  Johnson,  68  Mich.  671;  Chouteau  v. 
Suydam,  21  N.  Y.  170. 

And  the  plaintiff  makes  his  case  by  proving, 
the  execution  of  the  bond  and  introducing  it  In 
evidence.  '  Glbbs  v.  Johnson,  63  Mich.  671. 

And  the  burden  rests  with  the  party  who  has 
signed  and  delivered  an  Instrument  to  estab- 
lish that  the  delivery  was  Intended  to  be  in  es- 
crow, and  that  it  was  conditional  upon  other 
persons  also  executing  it.  Chouteau  v.  Suy- 
dam, 21  N.  Y.  179. 

f.  Waiver  and  estoppel. 

A  surety  on  a  bond  may  waive  a  condition 
that  others  shall  sign  it,  or  estop  himself  to 
assert  such  condition. 

Thus,  while  a  surety  who  signs  a  bond  upon 
condition  ihat  it  shall  be  signed  by  other  desig- 
nated persons,  which  condition  is  not  performed^ 
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4.  It  is  urged  that  there  was  no  considera- 
ition  for  the  bond,  but  without  sufficient  rea- 
son. Although  G.  A.  Miller  &*Sons  were 
•owing  more  than  the  amount  oi  the  bond 
when  it  was  given,  yet  it  applied  to  future  as 
well  as  to  existing  indebtedness,  and  the  evi- 
<dence  shows  that  new  debts  were  contracted 
after  the  bond  was  giten.  It  is  also  said 
that  the  debts  the  firm  was  permitted  to  in- 
cur were  largely  in  excess  of  the  amount  per- 
mitted by  the  bond ;  but  that  did  not  purport 
to  limit  the  amount  of  indebtedness  the  prin- 
cipal might  incur,  but  only  the  amount 
which  the  bond  should  secure. 

5.  Section  18  of  chapter  60  of  the  Acts  of 
the  15th  Greneral  Assembly  provides  that 
''the  total  liabilities  to  any  association  of  any 
person,  or  of  any  company,  corporation,  or 
firm,  for  money  borrowed,  including  in  the 
liabilities  of  a  company  or  firm  the  liabili- 
ties of  the  several  members  thereof,  shall  at 
no  time  exceed  20  per  cent  .of  the  capital 
stock  actually  paid  in;  provided:  that  the 
•discount  of  bona  fide  bills  of  exchange  drawn 


against  actually  existing  value  and  the  dis- 
count of  commercial  or  business  paper  ac- 
tually owned  by  the  person  or  persons,  cor- 
poration or  firm  negotiating  the  same  shall 
not  be  considered  money  borrowed."  As  the 
capital  stock  of  the  plaintiff  was  but  $15,000, 
the  amount  of  the  bond  was  $2,000  in  excess 
of  the  sum  which  the  plaintiff  was  author- 
ized to  lend  to  the  firm,  and  the  amount  of 
its  debts  to  the  plaintiff  when  this  action 
was  commenced  was  nearly  five  times  that 
which  it  was  authorized  to  borrow  of  the 
plaintiff.  It  is  argued  that  the  firm  and  tiie 
plaintiff  violated  the  law  in  creating  the 
debt,  and  that  the  sureties  are  thereby  dis- 
charged. It  is  true  that  every  contract  must 
be  construed  with  respect  to  the  law  appli- 
cable to  it,  and  that  contracts  in  violatio'n  of 
law  are  void ;  but  it  does  not  api>ear  that  the 
bond  was  designed  to  accomplish  or  to  pro- 
mote an  illegal  purpose.  It  was  not  restrict- 
ed to  indebtedness  which  should  have  been 
or  should  be  thereafter  incurred  for  borrowed 
money,  and  the  prohibition  of  the  statute  is 


is  liable  thereon,  If  he  permits  the  delivery  of 
the  bond  before  such  eondltion  is  performed, 
and  is  chargeable  with  notice  of  its  delivery  If 
he  permits  the  principal  to  act  under  it  without 
objection,  he  is  estopped  from  setting  up  a  non- 
performance of  such  condition  In  avoidance  of 
;ils  liability.  Smith  v.  Kirkiand,  81  Ala.  847 ; 
Wright  V.  I^ang,  66  Ala.  S80. 

And  sureties  signing  a  bond  and  placing  it 
In  the  hands  of  the  principal  obligor  to  be  de- 
livered to  the  obligee  only  on  condition  that 
four  or  five  others  shall  sign,  who  have  knowl- 
edge that  it  was  delivered  in  violation  of  such 
condition,  and  fall  to  repudiate  it,  and  con- 
tinue while  the  business  for  which  the  bond 
was  given  to  secure  is  being  carried  on  to  al- 
low the  obligee  to  rest  upon  the  supposed  se- 
curity of  the  bond,  so  acquiesce  in  and  ratify 
the  wrongful  delivery  of  the  instrument  as  to 
estop  them  from  insisting  on  their  nonliability 
In  an  action  on  the  bond.  White  Sewing  Mach. 
Co.  V.  Saxon  (Ala.)  25  So.  784. 

And  where  one  of  several  sureties  named  in 
a  bond  neglects  or  refuses  to  sign  It,  and  all 
the  others  sign  and  deliver  the  bond  to  the  ob- 
ligees without  insisting  upon  Its  execution  by 
such  other  named  surety  as  a  condition  of  its 
becoming  operative,  or  any  notice  to  the  ob- 
ligee to  that  effect,  It  takes  effect  immediately 
upon  its  delivery,  and  such  delivery  may  be 
deemed  a  waiver  of  say  such  condition.  Van 
Norman  v.  Barbeau,  54  Minn.  388.  And  see 
Berkey  v.  Judd,  84  Minn.  393,  supra,  II.  d. 

The  possession  of  a  bond  by  the  obligee  is 
prima  facie  evidence  of  its  delivery,  and  the 
acquiescence  in  his  retention  thereof  by  the  sure- 
ties without  afterwards  speaking  to  him  upon 
the  subject  is  stroog  evidence,  either  that  the 
delivery  was  unconditional,  or  if  it  was  condi- 
tioned upon  the  signature  by  others  as  cosure- 
ties, that  they  had  waived  such  condition.  Com- 
stock  V.  Gage,  91  111.  328.  And  see  Towns  v. 
Kellett,  11  Ga.  289,  supra,  II.  e,  2;  Johnson  v. 
Weatherwax,  0  Kan.  76,  infra,  II.  g.  6. 

While  no  obligation  Is  incurred  by  signing  a 
bond  on  condition  that  It  shall  be  signed  by  an- 
other until  the  condition  happens,  the  delivery 
of  a  bond,  ss  well  as  Its  signatures  by  the 
party,  is  a  question  of  fact  for  the  Jury ;  and 
where  the  surety  acknowledt^ed  and  delivered 
the  bond  unconditionally,  and  the  legal  question 
arising  from  the  delivery  is  not  stated  in  the 
bill  of  exceptions,  the  court  on  appeal  will 
45  L.  R.  A. 


not  declsre  the  bond  invalid.  Duncan  v.  United 
States,  7  Pet.  435,  8  L.  ed.  739. 

But  where  several  names  are  written  as  co- 
obligors  in  a  bond>  one  of  them  signing  it  does 
so  upon  an  implied  understanding  that  he  could, 
in  case  of  being  held  responsible,  not  only  have 
his  right  to  contribution,  but  a  further  right 
to  have  it  capable  of  proof  and  enforcement,  ac- 
cording to  the  terms  of  the  contract  as  it  pur- 
ports to  be  drawn  up,  and  he  hss  a  right  to 
insist  that  he  will  not  be  boimd  except  upon 
his  own  terms,  reasonable  or  unreasonable :  and 
If  it  is  claimed  that  he  hss  waived  his  rights 
to  determine  as  to  the  terms  upon  which  he  will 
stand  and  become  estopped  from  relying  upon 
them,  the  burden  of  pro<^  of  showing  such 
waiver  or  estoppel  rests  with  the  other  party. 
Johnston  v.  Kimball  Twp.  39  Mich.  187,  33  Am. 
Rep.  372. 

In  the  above  case  McCormlck  v.  Bay  City,  23 
Mich.  467,  infra,  II.  g,  15,  was  distinguished 
upon  the  ground  that  there  the  surety  signed  a 
bon<l  which  had  not  the  names  of  other  obligors 
inserted,  and  which  when  completed  and  filled 
had  nothing  suspicious  on  Its  face,  while  here  the 
bond  shows  on  its  face  that  the  principal  hss 
not  signed  a  paper  In  which  he  Is  positively  set 
forth  as  the  person  whose  signature  is  to  be 
that  of  the  primary  debtor,  whose  fellow  obli- 
gors only  promise  that  he  shall  do  his  duty. 

The  rule  that  It  is  a  good  defense  to  an  action 
on  a  bond  against  a  surety  that  he  intrusted 
it  with  the  principal  obligor  as  an  escrow  with 
authority  to  deliver  it  only  on  the  express  con- 
dition that  other  named  persons  should  Join  as 
sureties  in  its  execution  prior  to  such  delivery, 
and  that  it  was  delivered  in  violation  of  such 
condition,  does  not  apply  where  the  surety  hav- 
ing knowledge  or  notice  of  the  delivery  of  the 
bond  suffers  the  principal  to  act  under  it  to  the 
prejudice  of  the  obligee  so  as  to  waive  the  con- 
dition and  estop  him  from  insisting  upon  the 
defense.     Smitb  v.  Klrkland,  81  Ala.  345. 

And  the  act  of  sureties  on  a  bond,  who  had 
signed  upon  the  condition  and  agreement  that 
other  named  persons  should  also  sign,  in  tak- 
ing security  to  protect  themselves  against  loss. 
Is  not  a  ratlflcatioo  of  the  delivery  of  the  bond 
without  the  signature  of  such  other  persons  or 
a  waiver  of  objection  thereto,  where  they  were 
Ignorant  at  that  time  of  the  fact  that  such 
other  persons  had  not  signed.  Henry  &  C.  Co. 
V.  Fisherdlck,  87  Neb.  207. 
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n^fiinst  liabilities  for  money  borrowed.  It 
will  be  noticed  that  the  statute  does  not 
vake  a  loan  of  money  in  excess  of  the  per- 
•eentum  named  void,  and  the  general  rule  ap- 
.plicable  to  loans  o^  that  character  is  that 
t^ey  are  not  void,  the  prohibition  of  the  stat- 
ute being  intended  as  a  rule  for  the  govern- 
ment of  the  bank.  Union  Oold  Min,  Co.  v. 
Rocky  Mountain  Nat.  Bank,  96  U.  S.  640,  24 
li.  ed.  048 ;  Mills  County  Nat.  Bank  v.  Perry, 
72  Iowa,  15;  Pangbom  v.  Weatlake,  36  Iowa, 
546 ;  Bank  of  Cadiz  v.  SlemmonSf  34  Ohio  St. 
142,  32  Am.  Rep.  364;  Atlantic  State  Bank 
-V.  Savery,  82  N.  Y.  291;  4)uncoinh  v.  New 
York,  H.  d  N.  R.  Co.  84  N.  Y.  190;  O'Hara 
V.  Second  Nat.  Bank,  77  Pa.  96 ;  Farmington 
:Sav.  Bank  t.  Fall,  71  Me.  49 ;  27  Am.  &  iSng. 
Enc.  Law^  pp.  380,  381.  Since  it  does  not 
appear  that  the  bond  was  given  for  an  ille- 
gal purpose,  and  the  plaintiff  can  enforce  as 
against  G.  A.  Miller  k  Sons  the  full  amount 
of  their  debts,  we  are  of  the  opinion  that  the 
defendants  may  be  liable  in  this  action  for 
the  full  amount  of  the  bond  in  suit. 


m 

6.  The  twelfth  paragraph  of  the  diarga 
given  by  the  court  in  effect  authorized  the 
jury  to  find  for  the  plaintiff,  even  though  the 
bond  was  delivered  in  violation  of  the  condi- 
tion on  which  it  was  signed  by  the  defend- 
ants, if  the  plaintiff  did  not  have  "express 
notice"  that  its  delivery  was  unauthorized. 
We  think  that  in  giving  that  portion  of  the 
charge  the  court  erred.  If  the  bond  was  de- 
livered in  violation  of  the  condition  on  which 
the  defendants  signed  it,  knowledge  of  such 
facts  as  would  have  caused  a  person  of  rea- 
sonable prudence  to  investigate  and  discover 
that  the  delivery  was  not  authorized  would 
have  been  sufficient  to  charge  the  plaintiff 
with  notice  that  the  bond  was  illegal.  The 
conclusions  we  have  expressed  dispose  of  the 
controlling  questions  presented  for  our  con- 
sideration and  of  those  which  are  likely  to 
arise  on  another  trial. 

For  the  errors  which  we  have  pointed  out» 
the  judgment  of  the  District  Court  is  reversed. 

* 

Rehearing  denied. 


And  knowledge  of  persons  signing  a  bond  as 
surety  and  delivering  it  to  the  principal  obligor 
to  be  delivered  to  the  obli^gBe  only  after  it  is 
signed  by  foar  or  five  others,  that  the  princi- 
pal obligor  had  begun  to  carry  on  the  business 
which  the  bond  was  given  to  secure,  does  not 
put  them  upon  notice  that  the  bond  had  been 
•delivered  to  the  obligee  in  violation  of  the  con- 
dition, so  that  their  failure  to  assert  its  in- 
validity on  account  thereof  would  estop  them 
'to  set  it  up' as  a  defense  In  an  action  on  the 
lK>nd.  White  Sewing  Mach.  Co.  v.  Saxon  (Ala.) 
25  So.  784. 

The  right  of  the  surety  to  waive  a  condition 
that  others  shall  sign  the  bond  Is  also  recog- 
nized in  the  cases  set  forth  supra,  II.  c. 

And  see  also  Dair  v.  United  States,  16  Wall. 

I,  21  L.  ed.  491,  infra,  II.  g,  8;  State  v.  Mc- 
Gonigle,  101  Mo.  353,  8  L.  R.  A.  735,  infra,  II. 
g,  0 ;  Ashkum  v.  Lake,  12  111.  App.  26,    infra, 

II.  g,  15. 

g.  Particular  cituses  of  bonds. 

1.  Application  of  general  rules. 

The  general  rules  above  given  apply  generally 
to  all  kinds  of  bonds,  though  modified,  perhaps, 
in  some  cases  by  the  peculiar  nature  of  particu- 
lar classes  of  bonds :  and  of  course  the  same 
•conflict  of  opinion  c  sting  with  reference  to  the 
general  rules  arises  In  their  application  to  par- 
ticular cases  and  particular  classes  of  instru- 
ments. 

And  as  the  decisions  on  this  subject  given  be- 
low consist  of  applications  of  the  rules  above 
given,  the  two  subjects  should  be  considered 
together  as  making  one  complete  whole,  the  gen- 
eral rules  above  given  as  furnishing  the  founda- 
tion, and  decisions  with  reference  to  particular 
•classes  as  sunplementlng  It  and  furnishing  the 
4ipplication  and  illustration. 

2.  Bonds  for  payment  of  debts. 

The  rule  is  adopted,  on  the  one  hand,  that  a 
•condition  agreed  to  by  a  surety  in  a  bond  or 
aealed  note  for  the  payment  of  money  and  the 
obligee  therein  or  his  agent  that  it  should  be 
signed  by  another  named  person  as  cosurety,  is 
valid,  and  its  nonperformance  will  render  the 
bond  or  note  void  as  to  such  surety.  Goff  v. 
Bankston,  35  Miss.  518. 

And  that  a  bond  for  the  payment  of  money, 
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executed  by  the  surety  and  delivered  by  him  to 
the  principal  to  be  delivered  by  him  to  the  ob- 
ligee upon  condition  that  he  procure  the  signa- 
ture thereto  of  a  specified  person  named  there- 
in as  cosunety,  is  not  binding  upon  the  surety 
so  executing  it,  and  cannot  be  given  in  evidence 
against  him  In  an  action  on  the  bond,  where  It 
appears  on  its  face  that  it  was  never  executed 
by  the  person  named  as  cosurety.  State  Bank 
V.  Evans,  15  N.  J.  L.  155,  28  Am.  Dec.  400. 

In  the  above  case  Austen  v.  Howard,  7  Taunt. 
27,  1  J.  B.  Moore,  68,  was  distinguished  upon 
the  ground  that  it  did  not  involve  the  question 
of  delivery,  but  attention  was  called  to  the  fact 
that  in  the  same  book,  p.  827,  when  the  same 
case  was  again  before  the  court,  one  of  the 
Judges  said  that  If  the  defendant  had  pleaded 
that  he  delivered  the  bond  in  question  as  an  es- 
crow he  doubted  whether  he  would  not  have 
succeeded  in  escaping  liability. 

So,  under  this  rule  one  who  becomes  surety 
on  condition  that  anorther  will  become  a  co- 
surety is  discharged  if  the  creditor  fails  to  pro- 
cure the  execution  of  the  instrument  by  the  pro- 
posed cosurety.     Miller  v.  Stem,  12  Pa.  383. 

And  a  plea  in  an  action  upon  a  bond  for  the 
payment  of  money  purporting  to  have  been 
made  by  the  principal  and  two  others  as  sure- 
ties, to  a  creditor,  by  wblch  the  sureties  Jointly 
and  severally  covenanted  to  repay  the  creditor 
moneys  advanced  to  the  principal,  that  the  sure- 
ty executed  the  indenture  on  the  faith  that  a 
third  surety  should  Join  therein  and  execute  it, 
which  be  never  did,  is  bad  on  demurrer.  Cum- 
t>erlege  v.  Lawson,  1  C.  3.  N.  S.  709,  40  Eng. 
L.  &  Eq.  228. 

And  a  bond  for  the  repayment  of  money  bor- 
rowed, executed  by  several  persons  as  sureties 
and  intrusted  to  one  of  the  cosureties  with  the 
understanding  that  it  was  not  to  be  used  until 
it  should  be  signed  by  another  person  as  co- 
surety, and  upon  the  express  condition  that 
such  person  should  also  execute  it,  has  no  legal 
existence  as  a  bond  against  the  persons  signing 
as  sureties,  where  it  was  transferred  and  deliv- 
ered in  violation  of  the  agreement,  such  third 
person  never  having  executed  it.  People  v. 
Bostwick,  32  N.  Y.  445.  43  Barb.  9. 

And  a  surety  who  executed  a  deed  for  the 
repsyment  of  moneys  to  be  advanced  to  the 
principal  debtor  upon  the  understanding  that 
it  was  to  be  executed  by  another  as  cosurety^ 
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and  that  tli«  'money  woald  not  be  advanced  nn- 
tll  rJie  deed  was  so  executed,  Is  entitled  to  be 
discharged  In  equity  from  every  part  of  the 
debt,  and  to  an  Injunction  to  restrain  all  pro- 
ceedings under  It,  where  It  was  never  done  and 
no  notice  of  the  failure  of  the  other  to  execute 
was  given  to  the  executing  surety  until  the  prin- 
cipal debtor  had  made  default  and  become  in- 
solvent. Evans  v.  Bremrldo-A  8  De  O.  M.  &  O. 
100,  25  L.  J.  Ch.  N.  S.  384,  2  Jur.  N.  S.  311,  2 
Kay  &  J.  174,  35  Eng.  L.  &  Eq.  397,  25  L.  J. 
Ch.  N.  S.  102,  2  Jur.  N.  S.  134. 

So,  in  Warfel  v.  Frantz,  76  Pa.  88,  it  was  held 
that  a  surety  on  a  iwnd  for  t>orrowed  money 
which  he  was  not  Induced  to  sign  by  false  rep- 
resentations or  misstatements  Is  liable  thereon 
as  such  for  the  amount  thereof,  though  It  was 
not  signed  by  one  of  the  sureties  named  therein, 
unless  th«  delivery  was  conditional  and  only  to 
become  absolute  upon  obtaining  such  signature. 

And  in  Danker  v.  Atwood,  119  Mass.  146»  it 
waa  held  that  a  t>ond  for  the  payment  of  money 
containing  the  name  of  the  principal  followed 
by  a  blank  before  the  words  "as  sureties,"  and 
signed  by  the  principal  and  another,  shows  that 
the  second  person  signed  as  surety,  and  he  Is 
bound  by  it  unless  it  appears  that  at  the  time 
of  executing  it  he  understood  that  it  was  to  be 
executed  by  other  persons  as  cosureties  with 
him. 

Upon  the  other  hand,  however,  it  has 
been  held  that  where  a  surety  signs  a  bond  for 
th«  payment  of  money,  complete  in  all  Its  forms 
and  provisions,  and  Intrusts  it  to  the  principal 
d^'b^^"  for  delivery  to  the  obligee  upon  condi- 
tion that  it  shall  be  first  signed  by  others,  he 
is  liable  thereon  though  it  Is  not  so  signed,  the 
question  in  such  case  being  not  what  was  the 
power  conferred  as  to  delivery,  but  what  was 
the  power  the  obligee  had  a  right  to  suppose 
was  conferred,  as  the  principal  obligor  had 
certainly  an  apparent  authority  to  deliver  it. 
Nash  V.  Fugate,  24  Gratt.  202,  18  Am.  Rep.  640. 

And  that  a  surety  on  a  bond  for  the  payment 
of  money,  which  was  signed  by  nine  others, 
cannot  defend  an  action  thereon  upon  the 
ground  that  the  bond  was  signed  upon  condition 
that  l>efore  it  should  be  delivered  to  the  obligee 
it  should  be  executed  by  twenty  persons  Includ- 
ing certain  specified  ones,  which  condition  was 
violated,  where  the  condition  was  not  made 
known  to  the  obligee  and  there  was  nothing  in 
the  appearance  of  the  bond  to  Indicate  that  it 
was  not  complete.     Ibid. 

In  the  above  case  People  v.  Bostwlck,  32  N. 
Y.  445,  aupra,  and  State  Bank  v.  Evans,  15 'N. 
J.  L.  155.  28'  Am.  Dec.  400,  supra,  were  criti- 
cised and  explained,  the  court  saying  that  in 
them,  and  a  large  majority  of  the  cases  relied 
on  to  sustain  the  opposing  view,  it  appeared 
that  the  obligee  either  had  notice  of  the  con- 
dition or  there  was  something  in  the  transac- 
tion or  on  the  face,  of  the  Instrument  to  put 
him  upon  inquiry. 

Within  this  rule  where  twenty-one  out  of 
thirty-seven  stockholders  of  a  railroad  company 
sign  and  deliver  a  bond  for  the  payment  of  a 
sum  of  money  to  three  of  their  number,  and 
it  appears  on  the  face  of  the  Instrument  that 
the  bond  was  to  be  binding  upon  such  as  should 
sign  it,  and  that  each  should  become  respon- 
sible when  he  signed  it,  parol  evidence  is  not 
admissible  to  show  an  agreement  that  it  was  not 
to  be  binding  on  any  until  all  had  signed. 
Black  V.  Shreve,  13  N.  J.  Eq.  456. 

And  a  bond  stating  the  names  of  nineteen 
of  the  stockholders  of  a  railroad  company,  re- 
citing that  the  company  had  borrowed  a  sum  of 
money,  and  covenanting  that  the  persons  whose 
names  are  thereunto  subscribed  will,  In  case  the 
company  fails  to  pay,  sustain  an  equal  portion 
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of  the  loss,  expressly  provides  that  each  shall' 
become  responsible  when  he  signs,  and  excludes, 
parol  proof  that  none  are  to  be  responsible  un- 
til all  the  stockholders  have  signed.     Ibid. 

And  where  a  surety  on  a  bond  given  to  the- 
state  as  security  for  a  bank  depository  sign*, 
it  before  another  surety,  whose  name  precedes- 
his  in  the  body  of  the  bond  but  is  forged  there- 
to, and  the  name  of  the  same  person,  as  well 
as  that  of  another  whose  name  appears  l>efore 
that  of  the  complaining  party  in  the  body  of 
the  bond,  appears  as  having  signed  an  affidavit 
that  they  were  worth  a  certain  sum  to  which 
the  names  wei«  also  forged,  and  the  complain- 
ing party  intrusts  the  bonds  to  the  president 
of  the  bank  aa  an  egcrow  not  to  l>e  delivered  un- 
til such  sureties  execute  the  bond,  but  the 
president  of  the  bank  delivfitrs  It  with  all  the 
signatures  apparently  genuine  thereon,  such 
surety  Is  liable  thereon,  there  being  nothing  on 
the  face  of  the  bond  or  in  the  attending  circnm- 
stances  to  apprise  the  taker  that  such  further 
signature  was  called  for  to  complete  the  in- 
strument. Mathls  V.  Morgan,  72  Ga.  617,  53 
Am.  Ben.  847. 

8.  Botids   of  ooniractora, 

Tlie  rule  has  been  laid  down  that  a  bond  giv- 
en as  security  for  the  faithful  performance  of  a 
building  contract,  which  was  signed  by  the- 
surety  upon  the  express  agreement  that  it  was 
not  to  be  delivered  unless  another  designated ^ 
person  should  become  a  cosurety  thereon  with 
him,  is  of  no  validity  against  him  where  suchi 
other  person's  signature  was  not  obtained. 
Johnston  v.  Cole,  102  Iowa,  109. 

But  it  has  been  held,  upon  the  other  hand, 
that  a  condition  imposed  by  sureties  in  a  bond! 
given  to  secure  the  performance  of  a  building 
contract  that  another  person  named  should  also 
sign  as  surety  before  they  should  be  held  liable 
thereon  must  be  known  to  the  obligee  to  render 
it  effective  against  him.  Owen  v.  Udall,  80 
Neb.    14. 

And  a  covenant  upon  a  contract  to  build  a 
mill  in  which  there  were  five  parties,  which  was. 
so  drawn  as  to  give  either  party  a  right  of  ac- 
tion against  either  of  the  other  parties  in  sev- 
eralty, is  binding  upon  those  who  signed,  though* 
it  is  not  signed  by  all,  on  the  principle  that 
no  Instrument  can  be  deemed  an  escrow  when 
delivered  to  the  party  entitled  to  receive  it  and 
claiming  an  Interest  under  it.  Scott  v.  Whip- 
ple, 5  Me.  336. 

So,  the  fact  that  the  principal  In  a  bond  giv- 
en by  a  contractor  under  the  Kansas  statute 
relating  to  mechanics'  Hens  procured  the  signa- 
ture of  a  surety  upon  the  promise  that  he  would 
afterwards  obtain  the  signature  of  another  sure- 
ty, which  was  not  done,  will  not  relieve  the- 
surety  from  obligation  on  a  bond  delivered,  ap- 
proved, and  filed  as  required  by  law.  Rlsse  v. 
Hopkins  Planing  Mill  Co.  55  Kan.  518. 

And  where  a  contractor  building  a  house  is- 
required  by  the  owner  to  furnish  security 
against  mechanics'  liens  by  subcontractors  aa  a 
condition  for  the  advancement  of  money  upon 
the  contract,  and  pursuant  to  such  requirement 
he  procures  the  subcontractors  to  sign  a  bond 
on  representation  that  It  will  not  be  binding 
unless  all  the  subcontractors  sign  it,  and  the 
signatures  of  a  part  of  such  subcontractors  are- 
not  obtained,  the  bond  will  still  be  binding  upon 
those  who  sign,  as  the  contractor  cannot  be- 
regarded  as  the  agent  of  the  owner  and  there- 
fore authorised  to  make  such  repreflentation,  aa- 
he  was  acting  for  himself  upon  notice  that  he 
would  not  receive  any  more  money  without  se- 
curity, and  not  for  the  owner.  Bugger  v.  Cress- 
well  (Pa.)  12  Atl.  829. 
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4.  Bondt  of  emplowees. 

A  surety  on  n  bond  given  by  a  collecting 
-agent  to  secure  the  faithful  performance  of  his 
trust  is  liable  thereon  though  he  signed  it  on 
the  promise  of  the  agent  that  he  would  procure 
the  signature  of  another  designated  person  as 
cosurety,  which  he  failed  to  do,  where  the  exist- 
ence of  such  promise  was  unknown  to  the  per- 
.son  to  wthom  the  t>ond  was  given.  New  York 
•County  Mut.  F.  Ins.  Co.  t.  Brooks,  51  Me.  506. 

And  the  sureties  on  sucti  bond  are  not  re- 
leased by  the  fact  that  the  name  of  a  responsi- 
ble person  signed  thereto  at  the  time  was  a  for- 
gery/  where  they  imposed  no  conditions  limit- 
ing the  legal  effect  of  their  signatures.     Ibid. 

So,  the  sureties  on  a  bond  of  an  express 
agent,  given  for  the  faithful  discharge  of  his 
•duties,  are  bound  thereon  though  they  deliv- 
ered the  bond  to  the  agent  as  an  escrow  to  be 
held  by  him  until  he  procured  the  signatures 
-of  two  other  designated  persons  whose  signa- 
tures were  never  procured,  and*  the  bond  was  de- 
livered without  them,  where  it  was  perfect  in 
form,  and  there  was  nothing  to  show  that  the 
persons  receiving  it  had  any  knowledge  of  such 
agreement.  Webb  v.  Balrd,  27  Ind.  868,  89 
Am.  Dec.   507. 

And  the  violation  of  an  agreement  between 
•an  agent  and  a  surety  on  his  bond  to  secure  the 
repayment  of  moneys  coming  to  his  hands  as 
-such  agent,  that  the  agent  should  procure  the 
signature  of  another  person  as  cosurety  thereon, 
and  its  delivery  by  the  agent  without  having 
•obtained  such  signature,  are  no  defense  in  an 
action  on  the  bond  against  the  surety  for 
moneys  appropriated  by  the  agent,  where  the 
bond  was  regular  on  its  face  and  contained 
nothing  calculated  to  suggest  that  it  was  in- 
complete. Singer  Mfg.  Co.  ▼.  Drummond,  40 
Hun,  260. 

In  the  above  case  People  ▼.  Bostwick,  43 
Barb.  D,  82  N.  Y.  445,  supra,  II.  a,  and  II.  g, 
'2,  was  distinguished  upon  the  ground  that  'In 
that  case  the  creditor  had  notice  that  another 
person  was  to  sign,  which  was  sufficient  to  put 
him  upon  inquiry  as  to  the  rights  of  those  who 
had  signed.  And  Orlmwood  v.  Wilson,  31  Hun, 
215,  infra,  II.  g,  5,  was  distinguished  upon  the 
ground  that  In  that  case  the  undertaking  did 
not  have  the  number  of  sureties  required  by 
law,  which  was  a  sufflclent  circumstance  to  put 
the  obligee  upon  inquiry. 

So,  in  Goodyear  Dental  Vulcanite  Co.  v. 
Bacon,  148  Mass.  542,  a  recovery  was  had  by 
a  corporation  upon  a  bond  given  by  its  treas- 
urer for  the  faithful  performance  of  his  duties, 
which  purported  to  have  been  executed  by  the 
principal  and  three  sureties,  but  which  was 
executed  by  only  two  sureties ;  but  It  does  not 
appear  whether  there  was  an  agreement  or  un- 
derstanding that  a  third  person  should  exe- 
•cute  it,  or  whether  the  question  of  the  effect  of 
his  failure  to  execute  was  raised. 

Upon  the  other  hand,  however,  it  has  been 
lield  that  evidence  in  an  action  upon  a  bond 
given  by  a  person  employed  as  a  collector 
against  a  surety  therein,  in  which  the  defense 
was  that  the  bond  was  signed  by  the  defendant 
under  an  agreement  with  the  plaintiff  that  it 
should  not  take  effect  or  be  considered  as  exe- 
cuted or  delivered  until  another  designated  per- 
son signed  it  as  a  cosurety,  which  was  never 
•done,  and  that  the  bond  was  presented  to  him 
for  signature  by  a  bookkeeper  of  the  plaintiff 
after  he  had  been  Informed  through  the  tele- 
phone by  a  person  claiming  to  be  a  member  of 
the  plaintiff's  company,  that  the  bond  was 
ready  and  that  the  others  bad  signed  it,  and 
that  the  bond  when  presented  to  him  and  signed 
hy  him  was  so  folded  as  to  conceal  the  place 
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of  his  former  signature  and  where  the  others 
should  have  signed, — is  sufficient,  though  con- 
tradicted In  part,  to  sustain  a  verdict  in  favor 
of  the  surety.  Deering  v.  Shumk>lk,  67  Minn. 
848. 

6.  Appeal  hond$. 

With  reference  to  appeal  bonds,  a  failure  to 
conform  to  the  requirement  of  the  statute  would 
seem  to  have  been  usually  regarded  as  sufflclent 
to  put  the  respondent  upon  inquiry  as  to 
whether  or  not  conditions  had  been  annexed  to 
the  delivery. 

Thus,  the  respondent  in  an  appeal  in  which 
a  bond  is  given  by  the  appellant  the  sureties  on 
which  signed  upon  the  express  condition  that 
the  appellant  wa.s  also  to  sign,  which  condition 
was  not  performed,  is  chargeable  with  notice 
of  the  defect  In  the  t>ond,  the  statute  requiring 
its  execution  by  the  appellant  and  two  sureties. 
Ney  V.  Orr,  2  Mont.  559. 

And  an  appeal  bond  signed  by  the  sureties 
and  delivered  to  the  Judge  with  express  direc- 
tions that  the  same  be  not  filed  until  it  was 
signed  by  the  appellant,  which  direction  the 
Judge  promised  to  heed  but  filed  the  bond  with- 
out doing  so,  shows  upon  Its  face  that  the  sure- 
ties undertook  to  pay  any  Judgment  the  court 
might  iTender  against  the  appellant,  he  being 
liable  with  them  upon  the  bond,  if  he  did  not 
pay  it,  and  they  are  not  liable  thereon  in  the 
absence  of  his  Signature.     Jhid. 

So,  an  action  cannot  be  maintained  upon  an 
appeal  bond  against  a  surety  thereon  who  signed 
it  and  left  it  with  the  appellant  with  the  agree- 
ment and  understanding  that  it  was  not  to  be 
delivered  to  the  mayor  or  used  until  it  should 
be  signed  by  other  designated  persons,  where  it 
was  afterwards  signed  by  one  o-f  them  but  not 
by  the  other,  and  the  other's  name  was  erased, 
though  it  was  approved  by  the  mayor  and  he 
had  no  notice  of  the  condition  upon  which  it 
was  signed  other  than  that  conveyed  by  the 
erasure.  Allen  v.  Marney,  65  Ind.  398,  82  Am. 
Rep.  78. 

And  a  surety  in  an  undertaking  on  appeal 
under  a  statute  requiring  two  sureties,  who 
signs  It  upon  condition  that  another  person  will 
become  a  cosurety  with  him,  is  not  t>ound  by  a 
delivery  thereof  in  violation  of  the  condition, 
and  the  fact  that  the  appellant  had  signed  it 
Is  of  no  effect,  as  the  appellant  cannot  be  re- 
garded as  a  surety.  Grlmwood  v.  Wilson,  31 
Hun.  215. 

But  while  one  who  agrees  to  Join  another  as 
his  surety  on  an  appeal  bond,  and  executes  and 
delivers  the  t>ond  as  an  escrow  on  condition 
that  another  also  shall  Join  in  and  execute  it  as 
cosurety,  which  is  not  done,  will  be  released 
from  all  liability  on  the  bond,  he  will  not  l>e  re- 
leased where  such  third  person  actually  exe- 
cutes the  bond,  although  It  Is  done  after  the 
expiration  of  the  four  days  within  which  appeals 
are  allowed  to  be  entered.  Riley  v.  Johnson, 
10  Ga.  419. 

And,  upon  the  other  hand,  it  has  been  held 
that  the  fact  that  sureties  on  an  appeal  bond 
signed  It  on  condition  that  It  was  not  to.  be 
used  unless  signed  by  other  parties  who  did  not 
sign,  and  that  It  was  used  contrary  to  such 
condition.  Is  no  defense  unless  the  obligee  in 
the  bond  was  chargeable  with  notice  of  such 
condition,  and  the  exclusion  of  evidence  that  It 
was  signed  on  such  condition,  In  an  action  on 
the  bond.  Is  not  error  where  the  obligee  was  not 
chargeable  with  such  notice.  Rhode  v.  Mc- 
Lean, 101  III.  4C7. 

And  the  facts  that  a  party  to  an  action  In 
which  a  corporation  was  the  appellant  executed 
an  appeal  bond  as  president  of  the  corporation, 
and  signed  It  also  Individually  as  surety,  with 
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the  understanding  and  belief  that  others  were 
to  sign  as  cosureties  with  him  before  it  was 
filed,  and  that  it  was  filed  without  being  signed 
by  such  other  sureties,  are  no  defense  to  an  ac- 
tion against  him  as  surety  on  such  bond.  Byers 
▼.  Glimore,  10  Colo.  App.  79. 

In  the  above  case  it  was  said  that  People  ▼. 
Boetwick,  82  N.  Y.  445,  supra,  II.  g,  2,  has  been 
questioned  by  a  later  decision  of  the  same 
court.  And  Allen  y.  Mamey,  65  Ind.  300,  32 
Am.'  Rep.  73,  supra,  was  distinguished  on  the 
ground  that  in  that  case  the  names  of  three 
sureties  were  Inserted  in  the  bond,  and  that 
two  signed,  and  upon  doing  so  expressly  In- 
structed the  principal  not  to  deliver  the  bond 
until  he  had  secured  the  signatures  of  all,  while 
in  the  present  case  the  wrong,  if  any,  was  per- 
petrated by  the  surety  himself  upon  himself, 
and  there  was  no  agreement  between  the  parties 
as  to  the  execution  of  the  bond  or  as  to  its  de- 
livery or  nondelivery. 

Within  this  rule  no  agreement  between  the 
principal  and  surety  in  a  supersedeas  bond  that 
it  is  not  to  become  the  surety's  act  and  deed 
until  it  is  signed  by  another  named  person  as 
cosurety  with  him  can  affect  the  obligee's  right 
to  recover  thereon  unless  the  obligee  or  clerk 
who  took  the  bond  was  informed  of  the  condi- 
tion at  the  time  of  its  execution.  Whitaker  v. 
Crutcher,  5  Bush,  621. 

But  a  surety  on  such  a  bond,  which  was  de- 
livered to  the  clerk  of  the  court  authorized  to 
receive  It  upon  condition  that  It  should  become 
his  act  and  deed  only  when  another  named  sure- 
ty*signed  it  as  cosurety  with  him.  Is  not  lia- 
ble thereon  where  such  other  did  not  sign,  If  the 
clerk  was  apprised  when  he  took  it  of  the  condi- 
tion upon  which  it  was  delivered.     Jhid. 

6.  Bonds  in  attaohment,  execution,  etc, 

Tbe  fact  that  a  person's  name  appeared  In 
an  attachment  bond  given  for  the  release  of  at- 
tached property,  and  had  been  erased  and  an- 
other name  put  in  Its  place,  upon  which  bond 
the  property  is  discharged,  is  sufficient  to  put 
the  plaintiff  in  the  attachment  suit  upon  inquiry 
as  to  the  authority  to  deliver  the  bond  thus  al- 
tered.     Hessell  v.  Johnson,  68  Mich.  623. 

And  where  &  surety  In  an  attachment  bond 
signs  upon  condition  that  another  designated 
person  is  to  sign,  and  such  person  afterwards 
refuses  to  do  so  and  another  signs  in  his  place, 
the  fact  that  his  name  was  in  the  bond  Is  suf- 
ficient notice  to  put  the  parties  to  whom  it  was 
given  on  inquiry  as  to  the  rl^t  to  deliver  the 
bond.     Ihid. 

In  an  action  on  an  attachment  bond  against 
a  surety  thereon,  in  which  it  is  claimed  that 
the  surety  executed  it  on  condition  that  another 
designated  person  would  also  execute  it,  how- 
ever, the  exclusion  of  another  bond  offered  in 
evidence,  which  was  executed  at  the  same  time, 
is  not  error  where  the  surety  was  permitted 
to  testify  without  objection  that  he  signed  the 
two  bonds  together,  and  that  he  took  up  the 
othejr  bond  first  and  saw  the  paroposed  surety's 
name  therein  and  supposed  It  was  also  in  the 
one  in  suit,  as  such  evidence  would  have  no 
tendency  to  prove  the  knowledge  of  the  plain- 
tiff or  his  agent.  Glbbs  v.  Johnson,  63  Mich. 
671. 

So,  one  who  signed  an  attachment  bond  for 
the  release  of  attached  property  upon  the  ex- 
press understanding  and  condition  that  It  was 
to  be  signed  also  by  a  designated  person  as  co- 
surety, which  condition  was  made  known  to  the 
plaintiff's  attorney,  after  which  such  person 
refused  to  sign  and  another  signed  In  his  place, 
Is  not  liable  thereon  because  as  to  him  there 
had  never  been  any  delivery  of  tlie  bond.  Hes- 
sell V.  Johnson,  63  Mich.  623. 
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And  if  it  was  accepted  with  notice  that  lt»> 
delivery  was  not  authorized,  and  the  property 
discharged  with  that  notice,  the  surety  cannot 
be  held  liable  on  the  ground  that  he  was  in* 
fault  for  not  having  given  further  notice.     /Md. 

And  where  a  surety  signed  an  attachment 
bond  for  the  release  of  property  seized  upon 
condition  that  another  designated  person  would' 
sign  It  as  cosurety  with  him,  and  notified  the- 
attorney  for  the  plaintiff  in  the  attachment  suit 
of  such  condition,  and  the  name  of  such  person' 
was  stricken  out  and  another  name  taken  In  its 
place  without  the  consent  of  the  signer,  he  was- 
a  good  defense  to  an  action  thereon.  Gibbs  v. 
Johnson,  63  Mich.  671. 

A  surety  on  a  bond  given  to  Indemnify  a  sher- 
iff for  selling  under  execution,  however.  Is  not 
relieved  from  liability  where  the  bond  is  Joint 
and  several  because  the  name  of  one  of  the 
co-obligors  was  affixed  to  It  by  a  person  who  as- 
sun^d  without  authority  to  seal  and  deliver- 
the  bond  as  his  attorney  In  fact.  Loew  v. 
Stocker,  68  Pa.  £26. 

And  one  who  executes  a  forthcoming  bond  )xy 
attachment  as  surety  thereon  In  favor  of  the- 
sherlff  and  in  his  presence  without  saying  any- 
thing will  be  deemed  to  have  created  thereby 
an  absolute  obligation,  and  will  not  be  per- 
mitted to  claim  that  he  signed  It  only  upon  con- 
dition that  another  person  should  also  sign  as 
cosurety.     Johnson  v.  Weatherwax,  9  Kan.  75. 

But  forthcoming  bonds  signed  by  a  surety 
and  delivered  to  the  principal  as  an  escrow  ta 
be  signed  by  another  surety  are  void  unless  so 
signed  by  the  other  surety.  Sessions  v.  Jones, 
6  How.  (Miss.)  123. 

And  where  a  person  agrees  to  Join  the  princi- 
pal as  his  surety  In  a  forthcoming  bond,  and 
executes  and  delivers  It  as  an  escrow  upon  con- 
dition that  another  designated  person  shall  exe- 
cute It  as  cosurety,  and  such  other  person 
agrees  to  Join  as  surety,  and  executes 
and  delivers  the  bond  as  an  escrow  upon 
condition  that  a  second  designated  person  shall 
also  execute  It  as  cosurety,  and  such  second 
designated  person  never  executes  It,  neither  of 
the  parties  so  executing  it  are  liable  thereon. 
King  V.  Smith,  2  Leigh,  157. 

A  replevin  bond  required  by  statute  to  be 
given  with  two  or  more  sureties  Is  not  void  be- 
cause actually  signed  and  delivered  by  one  only, 
and  the  obllgoir  cannot  avoid  his  liability  by 
showing  that  he  was  Induced  to  execute  It  by 
the  fraud  of  one  of  his  co-obligors  In  which  the 
obligee  had  no  participation.  Blgelow  v.  Com- 
egys,  5  Ohio  St.  256. 

And  It  Is  no  defense  that  a  replevin  bond  pur- 
poirtlng  to  have  been  entered  into  by  two  sure- 
ties was  executed  by  one  only.  Austen  v.  How- 
ard, 7  Taunt.  27,  1  J.  B.  Moore,  68. 

But  the  fact  that  a  replevin  bond  recites 
two  other  principal  parties  beside  the  one  sign- 
ing, and  that  such  others  do  not  sign  It,  does 
not  affect  the  validity  of  the  bond  a^ralnst  the 
principal  and  the  sureties  signing,  where  It  does 
not  appear  that  the  sureties  signed  on  condi- 
tion that  the  other  persons  named  as  principal 
should  also  sign,  and  the  principal  signing  was 
the  person  actually  replevying  the  property. 
McLeod  Artesian  Well  Co.  v.  Craig  (Tex.  Civ. 
App.)  43  S.  W.  034. 

7.  Bail  "bonds. 

Where  a  bail  bond  is  taken  on  the  arrest  of  a 
defendant  on  a  capias  under  an  agreement  that 
it  is  to  be  inoperative  unless  other  or  additional 
bail  is  procured  by  the  defendant,  and  the  de- 
fendant is  permitted  to  go  at  large,  the  bond 
has  no  legal  existence  where  such  additional 
ball  is  not  secured,  and  the  officer  making  the 
arrest   may   retake   the   defendant   before  the 
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return  of  the  process.  Bronson  t.-  Noyes,  7 
Wend.  188. 

And  the  rule  is  the  same  where  the  agreement 
was  that  it  should  be  considered  only  as  security 
for  the  forthcoming  of  the  defendant  on  tvio  iIat 
succeeding  the  arrest  onJess  other  or  additional 
ball  be  given,  and  when  such  other  or  aaaitiun- 
al  bail  Is  not  given,  the  officer  making  the  arrest 
may  retake  the  defendant.     Ihid. 

And  a  Justice  has  no  authority  to  approve 
a  bond  given  to  answer  a  charge  of  abduction, 
where  the  surety  thereon  signed  it  with  the  ex- 
press understanding  and  agreement  between 
himself  and  his  cosureties  and  the  Justice  that 
it  should  not  be  accepted  or  approved  or  used  in 
any  manner  until  it  was  signed  by  another  des- 
ignated person  whose  name  was  Inserted  there- 
in as  obligor,  but  who  in  fact  never  signed  it, 
as  such  an  approval  would  be  a  fraud  upon  his 
rights,  and  in  such  case  the  bond  would  be  a 
nullity  as  to  him.  People  v.  Cleaver,  74  111. 
App.  210. 

An  undertaking  to  release  a  debtor  from  im- 
prisonment under  Kansas  Code  of  Civil  Proced- 
ure, I  G12,  however,  entitling  a  debtor  to 
prison  bounds  upon  executing  an  undertaking 
with  one  or  more  sufficient  sureties,  which  runs 
in  the  name  of  the  debtor  as  principal  and  two 
others  as  sureties  and  Is  executed  by  the  sure- 
ties alone.  Is  not  so  Incomplete  as  to  render  It 
absolutely  void,  but  is  a  good  obligation  against 
the  sureties.  Hickman  v.  Fargo,  1  Kan.  App. 
605. 

8.  Revenue  hondt. 

One  who  signs  a  bond  given  for  the  Issuance 
of  a  license  to  the  owners  of  a  still  used  for  dis- 
tilling spirituous  liquors  purporting  to  be  a 
Joint  and  several  bond  and  intended  to  be 
signed  by  two  others  besides  himself  has  a  right 
to  believe  that  such  others  will  sign,  and  his 
signature  Is  conditioned  thereon,  and  he  cannot 
be  held  liable  thereon  In  case  of  their  failure 
to  sign  unless  It  be  shown  that  such  execution 
by  them  had  been  dispensed  with  by  him. 
Sharp  V.  United  States,  4  Watts,  21,  28  Am. 
Dec.  676. 

And  a  surety  on  a  distiller's  bond  conditioned 
for  his  faithful  compliance  with  all  the  require- 
ments of  law  in  relation  to  distilled  spirits, 
who  signs  upon  the  promise  of  the  principal  to 
procure  the  signature  of  another  designated  per- 
son as  cosurety  thereon,  and  delivers  the  bond 
to  him  for  the  purpose  of  getting  such  signature, 
is  not  liable  thereon  where  the  principal  de- 
livers the  bond  without  procuring  such  signa- 
ture, and  the  person  to  whom  It  is  delivered 
has  full  notice  of  such  agreement  and  that  it 
is  to  l>e  signed  by  another.  United  States 
V.  Hammond,  4  Blss.  283. 

Tbe  rule  that  sureties  on  a  revenue  bond  are 
estopped  to  set  up  a  condition  that  they  were 
not  to  be  bound  unless  another  shared  the  re- 
sponsibility, where  they  did  not  inform  the  rev- 
enue officer  of  the  condition,  does  not  apply 
where  the  additional  suiretles  to  be  procured 
are  named  on  the  face  of  the  bond.  Dalr  v. 
United  States,  16  Wall.  1,  21  L.  ed.  491. 

But  sureties  In  a  revenue  bond  cannot  defeat 
a  recovery  thereon -on  the  ground  that  they  did 
not  Intend  to  be  bound  unless  another  shared 
the  responsibility,  where  they  did  not  inform 
the  revenue  officer  to  whom  the  bond  was  given 
of  this  condition,  as  their  omission  to  do  so 
estopped  them  from  setting  it  up.     Ihid. 

9.  Official  Jionde  generallv. 

The  prevailing  rule  would  seem  to  be  that  a 
presentation  of  an  official  bond  in  the  body  of 
which  certain  names  are  Inserted  as  obligors 
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to  a  person  for  signature  as  surety  thereon* 
amounts  to  a  representation  that  the  persons 
named  in  it  will  sign  it  before  delivery,  and  If 
he  signs  It  and  a  part  of  the  persons  so  named) 
do  not  do  so,  it  Is  not  binding  upon  him.  Pepper 
V.  State,  Harvey,  22  Ind.  899,  85  Am.  Dec.  430. 

Each  signer  of  an  official  bond  which  la  the- 
Joint  obligation  of  the  principal  and  sureties, 
and  which  is  not  several,  Is  presumed  to  have 
signed  upon  the  understanding  that  all  the- 
others  named  as  obligors  would  also  sign.  Sac- 
ramento V.  Dunlap,  14  Cal.  423. 

In  the  above  case  Parker  v.  Bradley,  2  Hill, 
584,  supra,  II.  e,  2,  and  Cutter  v.  Whlttemore. 
10  Mass.  442,  «iipra,  II.  d,  were  distinguished' 
upon  the  ground  that  In  the  case  at  bar  the  in- 
strument is  in  form  a  Joint  bond  only,  and  not 
Joint  and  several. 

Where  a  principal  proposes  certain  names  a» 
his  sureties  on  his  official  bond«  and  such  names 
are  approved  by  the  court,  each  of  the  sureties, 
as  he  signs,  has  a  legal  and  moral  right  to  ex- 
pect and  rely  upon  the  officer  to  see  that  each 
approved  party  shall  sigh  It  and  not  regard  it 
as  an  executed  and  delivered  obligation  until  so 
perfected,  and  the  sureties  who  do  sign  are  un- 
der no  obligation  or'  duty  to  see  that  the  other 
approved  parties  signed,  and  in  case  of  their 
failure  to  do  so  it  is  invalid  against  them. 
Fletcher  v.  Lelght,  4  Bush,  308. 

And  one  who  upon  being  solicited  to  sign  an* 
official  bond  as  surety  by  a  person  having  no- 
connection  with  the  bond,  authorizes  such  per- 
son to  sign  his  name,  provided  two  other  named* 
persons  first  execute  it,  is  not  bound  as  surety 
thereon  where  such  person  signs  his  name  to- 
the  bond  without  procuring  the  execution  there- 
of by  the  other  designated  persons.  Bagot  v; 
State,  Dennlson,  33  Ind.  262. 

But  a  surety  on  an  official  bond  who  deliv- 
ered it  to  the  principal  upon  an  sj^reement  be- 
tween them  that  another  person  not  named  In* 
the  instrument  should  be  procured  as  a  surety 
before  it  should  be  delivered  to  the  obligee, 
cannot  set  up  such  agreement  and  its  violation^ 
as  a  defense  in  an  action  on  the  bond,  where  It 
was  received  by  the  obligee  without  notice  of 
the  condition  or  of  any  circumstance  puttlng- 
him  upon  inquiry.  Mowbray  v.  State,  Peru,  88 
Ind.  324. 

And  a  bond  of  an  officer  which  is  presented^ 
to  a  county  board  and  approved  by  it  binds  all 
parties  who  sign  it  as  sureties  notwithstanding 
the  fact  that  they  may  have  signed  the  instru- 
ment upon  the  condition  that  they  should  not  be 
bound  unless  previous  signers  consented  to  Its 
being  signed  by  them,  where  the  board  bad  no 
notice  of  the  condition  of  signing  and  there 
was  nothing  to  raise  the  duty  of  inquiry  on> 
their  part  as  to  the  manner  of  the  execution 
of  the  bond.     Stoner  v.  Keith  County,  48  Neb. 

270. 

And  the  rule  that  the  sureties  on  an  official* 
bond  cannot  defend  against  an  action  thereon 
on  the  ground  that  they  signed  it  on  condition 
that  others  should  sign,  which  condition  was- 
not  fulfilled,  where  it  was  left  with  the  officer 
authorized  to  receive  It,  is  especially  applicable 
where  sevei'al  years  have  elapsed  during  whlch^ 
the  sureties  failed  to  inform  themselves,  or  even 
make  inquiry,  as  to  whether  the  condition  had 
been  performed,  and  the  officer  had  received  his 
commission  and  acted  in  his  office  in  conse- 
quence of  the  filing  of  the  bond.  Lewis  v.  Gor- 
don County  Comrs.  70  Ga.  486. 

So,  the  knowledge  of  one  member  of  a  county 
board  at  the  time  of  the  approval  of  an  official 
bond  by  them  that  it  was  signed  upon  the  condi- 
tion that  previous  signers  should  consent  to  its 
being  signed  by  subsequent  signers,  not  shown 
to  have  been   imparted   to   the   Iward,   is   nob 
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knowledge  of  or  notice  to  the  board  of  such 
fact.     Stoner  v.  Keith  County,  48  Neb.  279. 

And  the  knowledge  of  the  mayor  of  a  city 
of  the  fact  that  an  official  bond  given  by  a  city 
jotHcer  was  signed  by  sureties  on  condition  that 
it  should  not  be  delivered  and  executed  unless 
•certain  other  persons  should  sign  it,  who  did 
not  in  fadt  sign,  will  not  bind  the  city  so  as  to 
release  the  sureties  from  liability,  though  it  was 
his  duty  OS  mayor  to  approve  the  bond,  where 
he  had  signed  the  bond  as  surety,  as  the  fact 
that  he  was  a  party  to  the  bond  would  pre- 
clude him  from  acting  officially  in  approving  it. 
Stevenson  v.  Bay  City,  26  Mich.  44. 

10.  Bond*  of  sheriffs,  deputiea,  constables,  etc. 

The  general  rule  has  been  laid  down,  that 
a  bond  of  a  sheriff  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  the  office,  signed 
|>y  sureties  upon  the  understanding  and  condition 
that  It  was  to  be  signed  by  other  designated 
parties  as  cosureties,  but  which  was  delivered 
without  such  signature.  Is  Invalid,  and  the  fact 
that  it  was  so  signed  may  be  shown  by  parol. 
•Crawford  v.  Foster,  6  Oa.  202,  60  Am.  Dec.  327. 

And  that  the  burden  of.  proof  rests  with  the 
/commonwealth  in  an  action  upon  the  bond  of 
a  sheriff  for  the  county  revenue  and  public 
.dues,  to  prove  the  signature  of  each  of  the  sure- 
ties on  the  bond,  and  where  it  fails  to  introduce 
evidence  of  the  genuineness  of  the  signatures 
.of  a  part  of  the  signers,  it  is  not  binding  for 
.any  purpose  on  the  other  sureties  named  there- 
in.    Com.  V.  Campbell,  20  Ky.  L.  Rep.  64. 

Upon  the  other  hand,  however,  It  has  been 
held  that  the  fact  that  the  sureties  on  the  bond 
.of  a  sheriff  executed  it  upon  condition  that  an- 
jother  should  become  cosurety  with  them,  and 
that  such  other  never  signed,  is  not  a  defense 
in  an  action  on  such  bond  where  they  delivered 
It  to  the  sheriff,  as  the  sheriff  is  the  agent  ol 
the  state,  and  the  delivery  therefore  was  to  the 
state,  the  obligee  therein  named,  and  the  bond 
cannot  be  delivered  to  the  obligee  as  an  escrow. 
Brown  v.  State,  18  Tex.  App.  326. 

And  that  the  fact  tiiat  a  surety  signed  the 
official  bond  of  a  sheriff  upon  the  express  condi- 
tion and  stipulation  stated  to  the  principal 
that  such  principal  should  procure  twelve  other 
responsible  men  to  execute  such  bond  as  cosure- 
ties with  him,  which  the  principal  failed  to  do, 
is  no  defense  in  an  action  against  him  upon  the 
bond,  and  an  answer  setting  up  such  facts  is  bad 
on  demurrer.  State,  Lakey,  v.  Garton,  32  Ind.  1, 
-2  Am.  Rep.  315. 

So,  it  has  been  held  that  sureties  signing  the 
ibond  of  a  deputy  sheriff  upon  the  condition  and 
agreement  that  all  the  other  parties  named  there- 
in are  to  sign  It  before  delivery  to  the  obligee 
are  not  bound  thereby  until  executed  by  the 
parties  named,  unless  they  waive  the  right  to 
such  execution  or  consent  to  the  delivery  to  the 
obligee  without  It^  Uall  v.  Smith,  14  Bush, 
.604. 

And  that  where  a  bond  given  by  a  deputy 
sheriff  to  the  sheriff  as  security  for  the  proper 
performance  of  his  duties  contains  In  the  obliga- 
tory part  the  names  of  several  persons  as  sure- 
ties. If  a  part  of  the  sureties  sign  with  an  un- 
derstanding and  on  condition  that  it  is  not  to 
be  delivered  until  signed  by  the  others,  it  is  not 
effectual  as  to  those  who  did  sign  without  a 
compliance  with  the  condition.  Fletcher  v. 
Austin.  11  Vt.  447,  34  Am.  Dec.  698. 

And  the  fact  that  such  a  bond  contains  the 
names  of  other  obligors  than  those  who  signed 
It,  and  Is  delivered  without  their  signatures,  Is 
sufficient  to  put  the  sheriff  upon  inquiry  as  to 
whether  those  who  had  signed  it  consented  to 
its  delivery  without  the  signatures  of  the 
.others.  Ibid. 
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But  the  contrary  rule  has  also  been-  held,  that 
though  some  of  the  persons  named  In  the  penal- 
ty of  the  bond  of  a  deputy  sheriff  did  not  sign 
it,  those  who  did  sign  are  to  be  considered  obli- 
gors, and  as  being  bound  thereby.  Cox  v. 
Thomas,  9  Gratt.  312. 

So,  it  has  been  held  that  while  the  sureties 
signing  a  bond  of  a  deputy  sheriff  upon  condi- 
tion that  the  principal  will  procure  the  signa- 
ture of  others,  which  condition  is  not  per- 
formed, does  not  bind  them  unless  they  consent 
to  the  substitution  of  others  In  the  place  of 
those  who  were  named  but  did  not  sign,  if  the 
principal  strikes  out  the  names  of  the  sureties 
who  did  not  sign  and  inserts  the  names  of  those 
who  did  sign  in  theLr  place  before  delivery  and 
without  the  knowledge  or  consent  of  the  obligee, 
all  have  the  right  to  presume  that  the  change 
and  substitution  aire  made  with  the  knowledge 
and  consent  of  the  sureties  originally  named 
who  signed  it,  and  in  such  case  all  who  signed 
are  bound  thereby.  Hall  v.  Smith,  14  Bush, 
004. 

And  a  bond  reciting  that  the  sheriff  has  ad- 
mitted   the    above-bound .leaving    a    blank 

space  for  the  names,  as  his  deputies,  which  has 
nothing  on  its  face  to  Indicate  that  sil  named  In 
the  penalty  were  not  appointed  as  deputies, 
works  an  estoppel  upon  an  obligor  who  sealed 
and  delivered  it  in  that  shape,  to  deny  execu- 
tion by  him,  and  to  assert  that  two  of  the  per- 
sons  whose  names  were  inserted  In  the  penal 
part  of  the  bond  did  not  sign  it,  and  that  one 
who  signed  it  is  not  named  in  the  body  of  the 
instrument.     Cox  v.  Thomas,  9  Oratt.  312. 

So,  a  constable's  bond  signed  by  several  tm 
sureties  and  delivered  by  them  to  a  third  person 
to  be  delivered  to  the  obligee  when  executed  by 
other's  as  sureties  does  not  become  operative 
until  the  condition  is  perfoarmed.  Robertson  v. 
Coker,  11  Ala.  466. 

And  a  plea  in  an  action  against  the  sureties 
on  a  Jailer's  official  bond,  that  It  was  to  be  de- 
livered as  an  escrow  to  be  binding  only  when 
executed  by  another,  and  that  such  other  never 
executed  it,  sets  forth  a  good  defense.  Carswell 
V.  Renick,  7  J.  J.  Marsh.  281. 

But  a  private  agreement  between  the  princi- 
pal and  a  surety  on  a  constable's  bond  In  the 
nature  of  a  condition  that  it  was  to  be  signed 
by  certain  other  persons  named  before  it  was 
to  be  delivered  to  the  county  court,  and  the  fail- 
ure to  procure  such  signatures,  will  not  affect 
the  rights  of  the  public  where  the  bond  was  de- 
livered and  accepted  without  notice  of  the  con- 
dition, and  there  was  nothing  on  the  face  of  the 
bond  to  give  notice.  Amis  v.  Marks,  3  Lea, 
568. 

A  special  plea  of  non  est  factum  Is  necessary 
to  a  defense  in  an  action  upon  a  deputy  sheriff's 
bond  upon  the  ground  that  It  was  signed  by  a 
surety  upon  condition  that  others  should  sign 
it,  and  a  general  plea  of  non  est  f€tctum  cannot 
be  considered.     Hall  v.  Smith,  14  Bush,  604. 

And  the  fact  that  there  was  an  understand- 
ing between  a  division  court  bailiff  and  the 
surety  on  his  bond  executed  under  Con.  Stat. 
U.  C.  chap.  19,  I  25,  that  the  principal  should 
also  execute  the  bond,  which  he  failed  to  do.  Is 
not  an  answer  in  an  action  thereon  by  the  party 
for  whose  benefit  the  security  was  designed,  and 
who  for  the  flvst  time  became  a  quasi  party  to 
It,  when  he  had  occasion  to  resort  to  it  for  in- 
demnity against  the  default  of  the  bailiff.  Mil- 
ler V.  Tunis,  10  U.  C.  C.  P.  423. 

11.  Treasurer's  bonds. 

The  rule  that  a  failure  to  procure  the  sig- 
nature of  a  surety  when  others  signed  on  con- 
dition tliat  such  proposed  surety  should  sign 
I  with   them   vitiates  the   bond*   applies   to   ths 
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bandB  of  traasurers  In  Indiana,  and  some  of  the 
other  states, — at  least  where  the  fact  that  all 
the  proposed  sureties  had  not  executed  appears 
oik  the  face  of  the  bond. 

Thus,  persons  signing  the  official  bond  of  a 
county  treasurer  on  the  representation  by  the 
treasurer  thait  he  would  have  a  designated 
number  of  other  names  on  the  bond,  upon  con- 
dition that  such  other  signatures  shall  be  pro- 
cured, are  not  bound  thereby  where  they  are  not 
ao  procured.  Pepper  v.  State,  Harvey,  22  Ind. 
390,  85  Am.  Dec.  430. 

And  the  presentatloo  of  a  treasurer's  bond 
to  a  person  requested  to  sign  as  surety,  already 
signed  by  another  person,  is  an  effective  repre- 
sentation that  the  previous  signer  was  to  be  a 
co-obllgoT,  and  where  he  Is  discharged  from  lia- 
bility subsequent  signers  are  not  bound.     Ibid. 

Each  surety  signing  a  treasurer's  bond 
has  a  right  to  rely  upon  the  fact,  appearing 
thereon,  that  he  was  entering  into  a  contract 
In  which  certain  other  men  whose  names  were 
there  signed  were  Jointly  bound  with  him,  and 
that  when  they  were  discharged  or  not  bound,  as 
it  would  increase  his  liability.  It  would  no 
longer  be  his  contract,  and  in  such  case  he 
would  not  be  bound  thei'eon.     Ihid. 

An  official  bond  of  a  county  treasurer  signed 
by  a  surety  upon  tbe  express  agreement  with 
the  principal  that  the  signatures  of  other  desig- 
nated persons  were  to  be  obtained  thereon,  and 
that  he  was  to  retain  the  bond  In  his  hands  as 
an  escrow  not  to  be  delivered  unless  the  other 
parties  also  executed  it,  cannot  be  deemed  to 
have  been  fully  executed  and  delivered,  and  Is 
of  no  validity  against  the  surety,  where  the 
name  of  one  of  the  designated  parties  was 
forged  thereon.  Linn  County  v.  Farrls,  52  Mo. 
75,  14  Am.  Kep.  389. 

It  is  tbe  approval  of  the  bond  of  a  county 
treasurer  by  the  tribunal  designated  by  law  to 
superintend  its  execution  which  completes  its 
execution  and  delivery  and  makes  it  obligatory, 
and  where  the  county  judge  is  charged  with  the 
duty,  and  he  approves  the  proposed  names  and 
individuals  as  sureties  on  the  bond,  and  di- 
rects the  clerk  to  prepare  the  bond,  he  cannot 
waive  the  signature  or  approve  or  accept  the 
bond  until  all  the  sureties  named  sign  It.  Blan- 
ton  V.  Com.  91  Va.  1. 

But  a  surety  on  the  official  bond  of  a  county 
treasurer,  who  signs  and  delivers  it  to  the  prin- 
cipal obligor  upon  condition  that  others  not 
named  in  the  Instrument  shall  sign  it  before 
its  delivery  to  the  obligee,  cannot  escape  lia- 
hlllty  thereon  on  the  ground  that  it  was  so  de- 
livered upon  condition,  and  that  the  condition 
-waa  not  compiled  with,  where  It  was  received  by 
the  obligee  without  notice  of  the  condition  or 
circumstances  which  should  have  put  him  upon 
Inquiry.     State,  McCarty,  v.  Pepper,  31  Ind.  76. 

And  the  principal  obligor  in  a  county  treasur- 
er's official  bond  is  not  the  agent  of  the  board  of 
county  commissioners  in  procuring  its  execution 
so  as  to  charge  it  with  notice  that  it  had  been 
delivered  to  him  by  a  surety  on  condition  that 
he  obtained  the  signatures  of  others  as  co- 
sureties thereon.     Ibid. 

In  many  of  the  states,  however,  the  contrary 
role  prevails. 

Thus,  sureties  who  sign  a  treasurer's  bond 
and  deliver  it  to  third  persons  upon  the  under- 
standing and  condition  that  such  third  persons 
shall  deliver  it  only  on  condition  that  the  signa- 
tures of  other  persons  shall  be  obtained,  and 
that  the  persons  signing  the  bond  shall  quali- 
fy as  owners  of  a  designated  amount  of  prop- 
erty, cannot  escape  liability  thereon  when  it  Is 
delivered  to  the  principal  by  such  persons,  who 
obtain  its  approval  without  tbe  performance 
of  the  condition,  as  delivery  In  violation  of  the 
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conditions  will  be  deemed  to  have  been  the  fault 
of  their  own  agents.  Taylor  County  v.  King,  73 
Iowa,  153. 

And  the  fact  tbat  tbe  sureties  upon  a  treas- 
urer's bond  do  not  qualify  to  the  ownership  of 
sufficient  property  appearing  upon  the  face  of 
the  bond  Is  not  sufficient  to  put  the  board  of 
supervisors  upon  Inquiry  upon  the  question  as 
to  whether  or  not  the  bond  was  signed  upon 
condition  that  other  signatures  should  be  ob- 
tained, in  the  absence  of  anything  else  to  lead 
to  the  Inference  that  such  a  condition  had  been 
imposed.    Ibid. 

And  a  treasurer's  bond  signed  by  sureties  up- 
on condition  that  other  signatures  should  be  ob- 
tained will  not  be  deemed  an  escrow,  where  it 
was  deposited  with  third  persons  by  the  obligors 
alone,  and  not  by  any  agreement  between  them 
and  the  obligee.     Ibid. 

In  the  above  case  Daniels  v.  Gower,  54  Iowa, 
319,  infra,  VI.,  was  distinguished  upon  the 
ground  that  that  was  an  action  upon  a  non- 
negotiable  promissory  note  which  had  been  de- 
posited by  the  surety  with  a  third  person,  and 
which  was  afterwairds  obtained  by  the  principal 
and  delivered  by  him  in  contravention  of  the 
terms  Imposed  by  tbe  surety. 

So,  the  fact  that  the  sureties  on  the  bond  of  a 
state  treasurer  executed  it  under  a  belief  that 
It  was  absolute  when  in  fact  two  other  sureties 
thei'eon  had  executed  It  as  an  escrow  to  be 
binding  on  condition  that  c^tain  other  desig- 
nated persons  should  execute  It,  who  did  not  do 
so,  does  not  release  them  from  liability  thereon. 
Graves  v.  Tucker,  10  Smedes  &  M.  9. 

To  constitute  an  escrow  a  delivery  must  be 
to  a  stranger,  and  the  fact  that  sureties  on  a 
bond  of  the  state  treasurer  delivered  it  to  the 
principal  to  be  obligatory  on  condition  that  two 
others  should  execute  It,  which  was  never  done, 
is  no  defense  in  an  action  on  the  bond.     Ibid. 

And  the  bond  of  a  state  treasurer,  which, 
when  presented,  was  upon  its  face  a  perfect  in- 
strument drawn  according  to  the  requirements 
of  law,  and  apparently  duly  executed  by  all 
whose  names  appear  therein,  which  was  duly  de- 
livered without  stipulation,  reservation,  or  con- 
dition to  the  proper  committee  of  the  legislature 
and  duly  approved  and  filed,  and  upon  the  faith 
of  it  the  treasurer  elect  became  treasurer  of  the 
state,  cannot  be  avoided  by  the  sureties  upon  the 
ground  that  they  signed  It  on  condition  that  it 
should  not  be  delivered  unless  it  was  executed 
by  others,  where  it  does  not  appear  that  the 
obligee  had  notice  of  such  condition  or  knowl- 
edge of  facts  or  circumstances  sufficient  to  put 
him  upon  inquiry.     State  v.  Peck,  53  Me.  284. 

In  the  above  case,  People  v.  Bostwlck,  43 
Barb.  9,  supra,  II.  a,  was  questioned. 

So,  the  sureties  on  the  bond  of  a  oounty  treas- 
urer which  had  been  duly  approved  by  the  board 
of  supervisors  are  liable  thereon  where  the  bond 
was  complete  in  every  respect  and  in  usual  and 
proper  form,  though  the  treasurer  assured  them 
that  he  would  procure  the  names  of  others,  nam- 
ing them,  and  they  signed  with  this  understand- 
ing, Intending  to  be  liable  only  upon  condition 
that  the  other  names  were  procured,  which 
condition  was  not  performed.  Carroll  County 
V.  Ruggles,  69  Iowa,  269,  58  Am.  Rep.  232. 

The  obligee  in  the  official  bond  of  a  county 
treasurer  has  a  right  to  presume.  In  the  absence 
of  notice,  that  the  sureties  thereon  had  con- 
ferred full  authority  upon  the  principal  to  de- 
liver the  bond,  and  the  surety  cannot  set  up  an 
agreement  between  him  and  the  principal  that 
it  should  not  be  delivered  to  the  obligee  until 
another  person  not  named  should  sign  It,  but 
that  it  was  delivered  without  such  signature, 
as  a  defense  in  an  action  on  the  bond.  Smith 
V.  Peoria  County  Supers.  50  III.  414. 
22 
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And  the  sureties  on  a  bond  ol  a  county  treas- 
urer which  was  absolute  on  Its  face  and  did  not 
appear  to  ha^ie  been  conditionally  executed  can- 
not, after  breach  of  the  bond  by  the  principal, 
set  up  by  way  of  defense  and  establish  by  parol 
that  they  sl^ed  the  bond  and  left  it  in  the 
hands  of  the  officer  authorized  to  receive  it  upon 
condition  that  they  were  not  to  be  bound  until 
other  named  sureties  had  also  signed  it.  Lewis 
T.  Gordon  County  Road  Comrs.  70  6a.  486. 

It  is  the  duty  of  the  sureties  on  the  bond  of 
a  county  treasurer  to  see  that  the  principal  In 
the  bond,  who  is  their  agent  and  undertakes  to 
procure  the  addltlona]  sureties,  peo^forms  that 
duty,  and  tn  the  event  of  his  failure  to  do  so 
withdraw  from  the  bond  before  its  approval ; 
and  they  are  liable  In  case  of  their  failure  to 
do  so.  Carroll  County  ▼.  Buggies,  69  Iowa, 
260,  58  Am.  Rep.  232. 

In  the  above  case  Pepper  v.  State,  Harvey, 
22  Ind.  399,  85  Am.  Dec.  430,  aupra,  was  dis- 
tinguished upon  the  ground  that  in  that  case 
the  names  of  certain  persons  were  inserted  in 
the  body  of  the  bond,  and  only  a  part  of  such 
names  were  afterwards  signed  to  it. 

And  Daniels  ▼.  Gower,  54  Iowa,  319,  infra, 
VI.,  was  distinguished  upon  the  ground  that 
that  was  an  action  against  sureties  upon  a  non- 
negotiable  promissory  note,  the  court  saying 
that  the  question  as  to  the  rights  af  sureties 
upon  official  bonds  was  not  before  the  court,  and 
what  was  said  In  the  opinion  in  relation  tiiere- 
to  was  not  essential  to  the  determination  of  the 
case. 

So,  the  fact  that  the  principal  obligor  In  a 
bond  of  a  defaulting  school  treasurer  failed  to 
sign  the  bond  Is  a  mere  technicality  where  the 
suiretles  executed  the  instrument  and  relied 
merely  upon  the  promise  of  the  treasurer  that 
he  would  before  delivery  of  the  bond  sign  it; 
but  if  the  bond  had  been  signed  by  the  sureties 
upon  condition  that  it  should  not  be  delivered 
without  being  executed  by  the  treasurer,  and  if 
the  trustees  to  whom  it  was  delivered  had  re- 
ceived notice  of  such  condition,  or  notice  of  such 
facts  pointing  to  such  a  condition,  as  might  put 
a  prudent  person  on  inquiry  before  the  bond  was 
approved,  then  they  could  not  be  regarded  as 
innocent  holders  of  the  instrument,  and  entitled 
to  maintain  action  upMi  It.  Trustees  of 
Schools  V.  Sheik,  119  III.  679,  59  Am.  Rep.  830. 

12.  Oolleotors*  honds. 

In  some  states  the  rule  is  that  sureties  whose 
names  were  placed  upon  the  bond  of  a  collector 
of  taxes  upon  condition  that  the  bond  should 
be  executed  by  those  whose  names  appear  there- 
on, together  with  another  designated  person, 
and  that  the  bond  should  not  be  delivered  with- 
out the  fulfilment  of  that  condition,  are  not 
bound  thereby  where  the  condition  was  not  per- 
formed, unless  they  subsequently  waived  the  con- 
dition. Readfleld  v.  Shaver,  50  Me.  36,  79  Am. 
Dec.  502. 

Under  this  rule  one  who  signs  a  collector's 
bond  as  surety,  saying  that  it  was  not  strong 
enough,  and  that  the  collector  must  get  other 
names  on  it,  and  that  he  would  not  be  security 
with  those  who  were  on  the  bond  before  him, 
with  which  declarations  lie  left  the  bond  in  the 
hands  of  the  clerk,  is  not  bound  thereon  without 
the  other  signers  to  the  bond.  Queries  v.  Go>v- 
emor,  10  Humph.  122. 

And  the  surety  on  a  collector's  bond  who 
pleads  in  defense  In  an  action  thereon  that  it 
was  signed  upon  condition  that  they  should  sign 
and  deliver  it  as  an  escrow  may  prove  the 
truth  of  his  plea  by  oral  evidence.     Fbid. 

And  a  collector  of  taxes,  who  Is  sued  with  his 
sureties  upon  his  bond  and  confesses  judgment 
upon  which  a  body  execution  is  issued  and  he  is 
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imprisoned  and  afterwards  discharged  from  con- 
finement under  the  insolvent  law  of  the  United 
States,  may  testify  in  a  proceeding  against  the 
sureties  on  trial  of  the  case  before  a  jury  that 
one  of  the  co-obligors  had  executed  the  bond  on 
condition  that  others  would  execute  it,  which 
condition  had  not  been  performed.  United 
States  V.  Leffler,  11  Pet.  86,  9  L.  ed.  642. 

But  parol  evidence  is  not  admissible  to  show 
that  a  bond  for  the  collection  of  parish  taxes 
was  to  be  signed  by  other  persons  than  those 
who  appear  on  It  as  sureties,  where  the  instru- 
ment itself  affords  no  evidence  of  that  fact,  and 
the  principal  was  intrusted  with  it  to  procure 
the  signature  of  his  sureties.  Police  Jury  v. 
Haw,  2  La.  41,  20  Am.  Dec.  295. 

Upon  the  other  hand,  however,  it  Is  held  by 
many  of  the  courts  that  a  surety  on  the  bond 
of  a  collector  of  taxes  is  liable  thereon  in  case 
of  default,  though  he  signed  It  on  the  assur- 
ance by  the  principal  that  certain  other  persons 
were  to  become  sureties  who  did  not  do  so,  as 
the  failure  to  procure  other  sureties  could  not 
affect  the  liability  of  those  who  did  sign  it. 
Lewlston  v.  Gagne,  89  Me.  395. 

Within  this  doctrine  the  bond  of  a  tax  collect- 
or which  is  perfect  on  its  face  and  apparently 
duly  executed  by  all  whose  names  appear  there- 
in, and  which  purports  to  be  signed,  sealed,  and 
delivered,  and  which  was  actually  delivered  to 
and  approved  by  the  supervisors  to  whom  it 
was  given  without  notice  of  any  condition,  can- 
not be  avoided  by  the  sureties  upon  the  ground 
that  they  signed  It  on  condition  that  it  should 
not  be  delivered  unless  it  was  also  executed  by 
another  designated  person, — especially  where 
they  allow  the  bond  to  stand  unquestioned  and 
permit  the  collector  to  proceed  with  the  collec- 
tion of  the  tax  and  to  depocdt  the  same  in  the 
hands  of  one  of  the  sureties  w<)thout  objection. 
Blchardson  ▼.  Rogers,  60  How.  Pr.  403. 

And  the  absence  of  the  name  of  a  fourth 
suraty  named  in  a  school  collector's  bond  signed 
by  three  sureties  is  not  per  ae  a  defense  against 
payment  by  the  three  on  behalf  of  the  princi- 
pal. Grim  V.  Jackson  Twp.  School  Directors, 
51  Pa.  219. 

So,  the  official  bond  of  a  license  tax  collector 
given  pursuant  to  Cal.  Pol.  Code,  |  058,  renders 
the  sureties  thereon  jointly  and  severally  lia- 
ble when  it  Is  accepted  and  approved,  and  is 
valid  against  the  parties  signing  it.  and  not  sub- 
ject to  objection  as  invalid  because  a  person 
named  in  It  as  surety  for  a  designated  sum  had 
not  signed  It.     People  v.  Stacy,  74  Cal.  373. 

And  an  official  bond  given  by  a  deputy  collect- 
or of  internal  revenue  to  secure  the  payment  of 
moneys  collected  by  him  as  such,  though  signed 
by  two  of  the  sureties  with  the  expectation  that 
a  third  person  would  also  execute  it  before  de- 
livery, is  a  valid  obligation  upon  those  who 
executed  it,  though  such  third  person  did  not 
sign  and  his  name  was  subsequently  erased  from 
the  bond  without  their  knowledge  or  consent, 
where  the  collector  to  whom  the  bond  was  given 
knew  nothing  of  such  expectation  and  appointed 
the  deputy  collector  in  reliance  upon  the  bond. 
Bussell  V.  Freer,  56  N.  T.  67. 

And  the  sureties  on  such  a  bond  cannot  de- 
feat liability  thereon  upon  default  of  their  prin- 
cipal upon  the  ground  that  their  signatures 
were  obtained  on  the  express  understandings 
that  it  should  be  signed  by  certain  other  per- 
sons named,  and  that  without  such  signatures 
It  should  not  be  delivered,  and  that  such  signa- 
tures were  not  obtained,  where  it  does  not  ap- 
pear that  the  express  understanding  was  had 
with  the  person  to  whom  the  bond  was  deliv- 
ered, or  that  such  person  had  notice  of  such 
understanding.     Tldball  v.  Hal  ley,  48  Cal.  610. 

The  fact  that  a  bond  given  by  a  deputy  ool- 
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lector  of  fntei'nal  reTenue  shows  apon  its  face 
that  the  name  of  a  person  had  been  inserted 
therein  as  an  obligor  and  erased  therefrom  is 
not  sufficient  to  put  the  revenue  collector  to 
whom  the  boDd  was  given  upon  inquiry  as  to 
whether  or  not  the  signature  of  the  surety  there- 
to w-as  given  upon  condition  that  the  person 
thus  named  should  also  sign,  where  all  the 
names  in  the  body  of  the  bond  were  written  by 
the  justice,  who  took  the  acknowledgments  of 
tbose  who  executed  it,  and  by  whom  the  oath 
to  the  justification  was  administered.  Russell 
V.  Freer,  66  N.  Y,  67. 

In  the  above  case  Chouteau  v.  Suydam,  21  N. 
Y.  179.  infra^  IV.,  was  distinguished  as  being 
entirely  different  in  its  facts  and  not  within  the 
same  principle.  And,  it  was  said  that  whether 
or  not  People  v.  Bostwick»  82  N.  Y.  445,  supra, 
IL  g,  2,  was  well  decided,  may  well  be  ques- 
tioned ;  but  the  court  distLngulahed  it  upon  the 
ground  that  in  that  case  the  judgment  was 
based  upon  the  fact  that  the  agent  of  the  princi- 
pal was  directed  by  the  sureties  executing  the 
bond  not  to  dellvteor  Lt  to  the  auditor  unless  it 
should  first  be  executed  by  a  designated  person 
as  cosurety,  and  that  he  delivered  it  without 
such  executioQ. 

So,  knowledge  upon  the  part  of  a  surety 
on  the  bond  of  a  collector  of  taxes,  of  the  eras- 
ure of  one  of  the  names  accepted  as  sureties 
by  the  town  at  the  time  he  signs  is  immaterial 
to  afTect  his  liability  thereon  if  he  did  not  annex 
to  hJs  signatui'e  the  condition  that  the  bond 
was  not  to  be  delivered  until  all  those  accepted 
by  the  town  should  sign.  Readfleld  v.  Shaver, 
50  Me.  86,  79  Am.  Dec.  692. 

13.  Chtardians*  bonds. 

The  rule  has  been  stated  generally  to  be  that 
one  who  signs  a  guardian's  bond  conditionally, 
leaving  It  with  the  principal  upon  the  under- 
standing that  he  is  not  to  become  a  surety 
thereon  unless  two  other  designated  peirsons  be- 
come cosureties  with  him,  is  not  bound  as  surety 
thereon  where  such  other  persons  had  not 
signed  it.  Evans  v.  Daughtry,  84  Ala.  68 ; 
Daughtry  v.  Stewart.  81  Ala.  60. 

But  one  wiho  signs  a  guardian's  bond,  and  per- 
mits the  guardian  to  obtain  the  appointment 
thereon  and  to  act  under  it,  thereby  estops 
himself  to  deny  his  liability  as  surety  upon  the 
condition  that  others  should  also  sign  If  he  had 
knowledge  of  the  facts,  though  it  must  be  shown 
that  he  had  knowledge  oar  notice  of  some  sug- 
gestive fact,  which  If  followed  up  would  have 
led  to  such  knowledge.     Ibid. 

A  surety  on  a  guardian's  bond  Is  not  released 
from  liability  thereon  by  the  fact  that  he  signed 
and  executed  It  upon  the  agreement  of  the  guard- 
Ian  to  procure  certain  other  named  persons  to 
sign  and  execute  it  as  cosureties,  which  agree- 
ment he  failed  and  neglected  to  perform,  where 
the  bond  was  delivered  to  the  obligee  without 
notice  of  such  condition.  Blackwell  v.  State, 
Simpson,  26  Ind.  204. 

And  a  curator's  bond  regular  In  form  cannot 
be  avoided  at  the  instance  of  a  surety  upon  the 
ground  that  he  had  signed  It  under  a  condi- 
tional agreement  made  at  the  time  with  the  prin- 
cipal that  the  latter  was  not  to  deliver  the  bond 
until  the  signature  of  a  certain  person  had  also 
been  obtained,  and  that  notwithstanding  such 
ai^reemcnt  and  in  violation  thereof  the  bond 
was  delivered,  where  there  was  nothing  on  the 
face  of  the  bond  or  in  the  circumstances  of  the 
cacie  to  apprise  the  taker  that  such  further  sig- 
nature was  called  for  in  order  to  complete  the 
Instrument.  State,  Bothrlck,  v.  Potter,  63  Mo. 
212,  21  Am.  Kep.  440. 

One  who  signs  il  guardian's  bond  upon  the 
agreement  with  the  principal  that  the  principal 
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shall  procure  the  signature  of  a  designated 
person  as  cosurety,  and  that  the  bond  shall  not 
be  used  without  such  signature,  makes  the  prin- 
cipal his  agent  to  have  it  completed  and  deliv- 
ered, and  no  secret  instructions  can  afllect  bis- 
power  to  do  this  in  anything  which  was  not  so 
apparent  on  the  face  of  the  bond  as  to  make  the 
charge  suspicious ;  and  therefore  the  fact  that 
he  did  not  obtain  such  signature,  but  took  the 
bond  to  the  judge  of  probate  where  It  was  ap- 
proved, will  not  release  the  surety.  Brown  v. 
Kent  County  Probate  Judge,  42  Mich.  501. 

And  a  surety  on  the  bond  of  a  general  guar- 
dian running  to  the  Infant  as  obligee,  who  exe- 
cuted It  pursuant  to  an  understanding  and  agree- 
ment with  the  guardian  and  infant  that  It 
should  not  be  filed  or  used  until  it  was  executed 
by  one  of  thi*ee  designated  persons  or  some 
other  responsible  person  as  cosurety,  but  which 
was  filed,  and  approved  and  a  certificate  of 
guardianship  granted  thereon,  is  liable  thereon 
where  the  t>ond  was  in  all  respects  regular 
and  complete  on  its  face,  and  contained  nothing 
to  indicate  that  It  was  to  be  •signed  by  anyone 
else,  though  the  regular  practice  of  the  surro- 
gate's court  was  to  require  two  sureties.  Bangs 
V.  Bangs,  41  Hun,  41. 

And  that  a  surety  signed  a  guardian's  bond 
upon  the  expi-css  condition  that  the  principal 
t>efore  delivering  It  to  the  clerk  would  have  it 
signed  by  one  or  more  other  good  and  solvent 
men  as  cosureties  thereon,  which  was  not  done. 
Is  not  a  sufficient  defense  In  an  action  there- 
on against  the  surety  signing,  and  an  answer 
setting  up  such  condition  Is  not  sufficient.  Hunt 
V.  State,  Martin,  63  Ind.  321. 

So,  that  a  surety  signed  a  guardian's  bond  up- 
on a  representation  by  the  guardian  that  an- 
other person  would  also  sign  It  as  cosurety, 
and  upon  his  promise  to  obtain  the  signature  of 
such  person,  and  that  the  surety  signing  did  so 
in  the  presence  of  the  court,  and  that  the  name 
of  such  other  person  thus  mentioned  appeared 
in  the  bond  as  one  of  the  sureties,  are  no  defense 
to  an  action  against  the  surety  upon  a  bond 
where  no  fraud  is  Imputed.  State,  Barnes,  ▼. 
Lewis,  73  N.  C.  138,  21  Am.  Rep.  461. 

And  a  delivery  by  two  sureties  signing  a 
guardian's  bond  conditioned  for  execution  by 
three  sureties  by  leaving  it  with  the  surrogate 
and  instructing  the  guai'dlan  to  have  it  signed 
by  the  other  surety,  which  he  promised  to  do» 
Is  not  a  delivery  on  condition,  and  not  an  es- 
crow which  would  prevent  liability  on  their 
part,  though  the  other  surety  never  signed,  as 
the  delivery  to  the  surrogate  Is  a  delivery  to 
the  grantee.  Ordinary  of  State  v.  Thatcher,  41 
N.  J.  L.  403,  32  Am.  Rep.  225. 

In  the  above  case  Pawling  v.  United  States, 
4  Cranch,  210,  2  L.  ed.  601,  supra,  II.  a. 
Ward  V.  Churn,  18  Gratt.  801,  98  Am.  Dec.  749, 
supra,  II.  a,  and  other  similar  cases,  were  dis- 
tinguished upon  the  ground  that  they  relate  to 
the  effect  of  deeds  left  in  the  hands  of  a  co- 
obligor  or  of  a  third  party  to  be  vitalized  oo 
the  performance  of  a  condition  clearly  ex- 
pressed. And  Evans  v.  Bremrldge,  8  De  G.  M. 
&  G.  100.  25  L.  J.  Ch.  N.  S.  334.  2  Jur.  N.  S. 
311,  supra,  II.  g,  2.  was  distinguished  on  the 
ground  that  it  arose  on  a  bill  in  chancery  and 
relief  was  afforded  on  grounds  that  do  not  seem 
to  be  present  in  the  case  in  hand.  And  it  was 
said  that  Sharp  v.  UnUed  States,  4  WatU,  21, 
28  Am.  Dec.  676,  supra,  II.  a,  appears  to  have 
been  decided  upon  little  consideration,  and  the 
decision  Is  put  upon  a  principle  that  is  incon- 
sistent with  almost  all  the  authorities  on  the 
subject.  And  Fletcher  v.  Leight,  4  Bush,  303, 
supra,  II.  g,  9,  was  said  to  be  nothing  but  the 
exposition  of  a  local  statute. 

So,  a  surety  on  a  guardian's  bond  Is  not  re> 
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leased  from  llaVlHty  by  the  fact  that  he  signed 
It  upon  a  representation  by  the  guardian  that 
the  name  of  another  person  signed  thereto  was 
genuine,  where  in  fact  such  name  was  forged. 
.State,  Hewitt,  v.  Hewitt.  72  Mo.  604. 

And  the  fact  that  the  obligation  clause  in 
the  printed  form  of  a  guardian's  bond  was  so 
filled  out  as  to  read  "sureties,"  which  the  pro- 
bate Judge  changed  so  as  to  read  "surety"  upon 
the  discovery  that  but  one  surety  had  signed, 
is  not  enough  to  suggest  to  the  approving  officer 
that  a  condition  had  been  attached  to  the  sig- 
nature by  such  surety  that  the  signature  of  an- 
other surety  should  have  been  obtained.  Brown 
T.  Kent  County  Probate  Judge,  42  Mich.  501. 

A  minor  under  general  guai'dianshlp  is  in- 
capable of  receiving  or  being  charged  with  no- 
tice with  respect  to  an  agreement  with  the  sure- 
ty on  the  bond  ot  her  general  guardian  that 
Che  bond  should  not  be  filed  or  used  until  an- 
other had  signed  It  as  cosurety.  Bangs  v. 
Bangs,  41  Hun,  41. 

14.  Bonds  of  eaiecutora  and  adminiatratorg. 

A  few  of  the  states,  including  Louisiana  and 
Michigan,  seem  to  have  adopted  the  rule  that  a 
t>ond  of  an  executor  or  administrator  is  ren- 
dered Invalid  as  to  sureties  signing  by  a  failure 
to  perform  a  condition  that  others  shall  sign, 
though  this  rule  may  be  deemed  to  be  confined 
to  cases  in  which  the  fact  that  others  were  ex- 
pected to  sign  appears  on  the  face  of  the  bond. 

Thus,  a  bond  given  by  the  curator  of  the  es- 
tate of  a  deceased  person  drawn  in  the  name  of 
the  principal  and  sureties,  which  one  of  the 
parties  to  the  contract  refuses  to  sign,  is  in- 
complete, and  those  who  sign  are  not  bound 
thereby.     Wells  v.  Dill.  1  Mart.  N.  S.  592. 

It  must  be  assumed  that  the  sureties  in  an 
administration  l>ond  when  they  sign  it  contem- 
plate that  all  the  other  sureties  named  in  it 
will  Join  In  the  execution,  and  the  absence  of 
one  of  the  names  thus  appearing  on  the  bond 
makes  it  incumbent  on  a  person  seeking  Judg- 
ment against  the  other  sureties  to  give  some 
explanation  thereof.  Woodin  v.  Durfee,  46 
Mich.  424. 

And  the  failure  of  any  of  the  obligors  in  an 
administratrix's  bond,  who  were  named  therein, 
to  sign  it,  authorizes  the  others  to  retract,  but 
they  must  do  so  seasonably  before  the  contract 
takes  efPect.  McNamara  v.  Jarvls,  2  La.  Ann. 
501;  Canal  ft  Bkg.  Co.  v.  Brown,  4  La.  Ann. 
545. 

But  it  is  too  late  to  oppose  the  objection  that 
other  signatures  had  been  omitted  after  the  ob- 
ligation of  those  who  signed  it  had  been  com- 
pleted by  a  delivery  of  the  bond,  and  the  Judge, 
the  creditors  of  the  succession,  and  the  admin- 
istrator have  been  permitted  to  act  upon  It. 
Canal  &  Bkg.  Co.  v.  Brown,  4  La.  Ann.  546. 

And  a  probate  Judge  by  whom  the  bond  of  an 
administratrix  was  accepted  and*  letters  of  ad- 
ministration granted  cannot  be  permitted  to 
testify  as  a  witness  to  establish  the  fact  that 
one  of  the  parties  by  whom  the  bond  was  signed 
executed  it  on  the  express  condition  that  other 
persons  who  never  signed  it  should  become  co- 
sureties with  him.  Taylor  v.  Jones,  8  La.  Ann. 
619. 

Parol  evidence  in  an  action  upon  such  a  bond 
to  establish  the  fact  that  one  of  the  parties 
executing  the  bond  signed  it  on  the  express  con- 
dition that  other  persons  who  sign  It  should  be- 
come cosureties  with  them  is  inadmissible. 
Ibid. 

The  rule  that  such  a  bond  signed  by  sureties 
on  condition  that  others  shall  sign  is  good  un- 
less taken  by  the  obligee  with  notice  of  the 
violation  of  the  condition,  however,  is  the  pre- 
vailing one. 
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Thus,  sureties  on  the  bond  of  an  executor 
are  not  released  from  liability  thereon  by  the 
fact  that  they  signed  the  bond  upon  the  parol 
agreement  made  at  the  time  by  the  executor 
with  them  that  he  would  procure  other  addi- 
tional sureties  and  furnish  them  an  indemnity 
bond,  which  he  did  not  do.  State.  Wight,  v. 
Modrel,  60  Mo.  152. 

An  agreement  between  the  principal  and  the 
sureties  in  a  probate  bond,  that  he  should  pro- 
cure another  designated  person  to  sign  the  bond 
as  surety,  which  was  violated,  cannot  avail  the 
sureties  signing  as  a  defense  where  the  bond 
as  returned  to  the  probate  court  appeared  to 
be  a  perfected  bond  with  nothing  on  its  face  to 
indicate  that  it  was  not  perfected,  It  being 
in  Just  the  condition  that  ail  the  signers  de- 
signed it  to  l>e  when  returned  and  delivered  to 
the  court.  Probate  Court  v.  St.  Clair,  52  Vt. 
24. 

And  one  who  signs  a  probate  bond  as  surety, 
and  delivers  it  to  the  agent  of  the  principal 
with  nothing  on  its  face  to  Indicate  that  other 
sureties  are  to  be  obtained,  will  not,  after  it  has 
been  delivered  to  the  probate  Judge  who  has  no 
notice  of  the  omission  to  obtain  the  other  sure- 
ties, be  permitted  to  defend  against  liability 
thereon  by  contending  that  It  was  not  to  be  de- 
livered without  the  addition  of  the  names  of 
other  persons  as  sureties.  Belden  v.  Horlbut, 
94  Wis.  562,  37  L.  R.  A.  853. 

In  the  above  case  the  court  refused  to  follow 
Pawling  V.  United  States,  4  Cranch,  219,  2  L. 
ed.  601,  st^pra,  II.  a.  State  Bank  v.  Kvans,  15 
N.  J.  L.  155,  28  Am.  Dec.  400.  supra,  II.  g.  2. 
Bibb  V.  Reld.  3  Ala.  88,  supra,  II.  a.  and  People 
V.  Bostwlck,  82  N.  Y.  445,  supra,  II.  g,  2,  say- 
ing that  the  current  of  decision,  and  especially 
of  modern  decision,  is  decidedly  to  the  con- 
trary, and  that  People  v.  Bostwlck,  82  N.  Y. 
445,  had  been  practically  overruled. 

So,  one  who  has  signed  an  administrator's 
bond  as  surety  cannot  avoid  liability  by  show- 
ing that  he  signed  upon  the  understanding  with 
the  administrator  that  another  person  was  also 
to  sign,  and  that  such  understanding  was  made 
known  to  the  probate  court  at  the  time  of  ac- 
cepting him  as  surety,  and  that  the  other  per- 
son never  signed.  Wolff  v.  SchaefFer,  74  Mo. 
154. 

And  the  delivery  by  an  administrator  to  the 
probate  Judge  of  his  bond.  In  the  body  of  which 
he  had  written  his  name,  Is  not  a  violation  of 
an  express  condition  between  himself  and  the 
sureties  on  which  they  signed  the  bond,  that  It 
should  not  be  filed  with  the  probate  court  until 
the  administrator  had  signed  it  Keuck  v.  Par- 
Chen  (Mont.)  57  Pac.  94. 

Sureties  on  such  a  bond  are  not  relieved  from 
liability  thesreon  because  it  was  delivered  in 
violation  of  such  a  condition  between  the  sure- 
ties and  the  administrator.     Ibid. 

The  possession  of  an  executor's  official  bond 
by  the  probate  Judge  to  whom  It  Is  made  pay- 
able, and  his  approval  of  It,  raise  a  presump- 
tion that  it  was  properly  executed  and  delivered 
to  him,  and  tlie  burden  of  rebutting  such  pre- 
sumption and  showing  that  it  was  executed  and 
delivered  upon  condition  that  others  should  sign 
it  as  cosureties  rests  with  the  party  asserting 
Its  invalidity.  First  Nat.  Bank  v.  Dawson,  78 
Ala.  67. 

And  the  fact  that  a  person  signing  an  exec- 
utor's bond  was  informed  by  those  interested  In 
procuring  his  signature  that  it  would  also  be 
signed  by  another  responsible  surety,  which 
promise  was  not  fulfilled,  will  not  release  him 
from  liability  thereon  where  It  does  not  annear 
that  he  delivered  the  bond  merely  as  an  escrow, 
or  that  it  was  fraudulently  delivered  without 
his  consent,  or  that  there  was  any  positive  agree* 
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ment  or  condition  that  it  should  not  be  deliv- 
ered as  his  deed  unless  so  signed.  "Wolff  t. 
Schaeffer,  4  Mo.  App.  367. 

As  to  execution  of  executor's  bond  on  the 
mere  expectation  that  others  would  sign,  see 
Berkey  t.  Judd,  84  Minn.  394,  «iipra,  II.  d. 

10.  Miaccllaneoua  unclasaitled  bondt. 

It  has  been  held  that  the  law  presumes  that 
a  party  slgnbig  a  bond  of  a  paymaster  of  the 
United  States  does  so  upon  the  condition  that 
the  other  obligors  named  in  the  instrument 
should  also  sign  It,  and  where  It  was  stipulated 
between  the  principal  and  surety  that  another 
designated  person  should  sign  It  as  a  cosurety, 
which  was  never  done,  the  contract  is  incom- 
plete, and  Is  not  binding  upon  the  surety  sign- 
ing. Duncan  v.  United  States,  7  Pet.  436,  8 
L.  ed.  739. 

And  that  the  suirety  on  a  bond  for  costs  has 
the  right  upon  signing  it  to  make  It  an  abso- 
lute condition  that  the  instrument  shall  not 
become  his  bond  unless  it  is  also  executed  by 
the  principal.  Uall  v.  Parker,  37  Mich.  690, 
26  Am.  Rep.  640. 

And  such  a  bond,  purporting  on  Its  face  to 
have  been  executed  by  and  to  be  binding  upon 
the  principal  as  well  as  the  surety,  is  not  bind- 
ing upon  the  surety,  and  is  void  wheare  It  was 
signed  upon  the  expirees  condition  that  the  prin- 
cipal should  sign  as  such,  and  that  It  should 
not  be  used  without  his  signature,  and  he  did 
not  Join  In  it,  and  the  obligees  must  be  taken 
to  have  been  fully  cognizant  of  Its  effect  and  to 
have  had  notice  of  Its  fak*  and  reasonable  im- 
port.    Ihid. 

So,  a  surety  on  an  injunction  t>ond  who  signs 
It  as  such  and  Intrusts  it  to  the  principal  ob- 
ligor for  delivery,  but  with  authority  to  deliver 
It  only  on  condition  that  other  persons  Join 
as  sureties  in  its  execution,  which  bond  is  de- 
livered without  such  other  persons  having 
Joined,  is  not  liable  thereon,  as  one  who  accepts 
delivery  of  such  t>ond  from  a  co-obligor  is  bound 
at  his  peril  to  Inquire  if  he  had  authority  to 
make  it.  Guild  v.  Thomas,  64  Ala.  414,  25  Am. 
Kep.  703. 

But  wnere  a  clerk  and  master  has  accepted 
an  Injunction  bond  proof  to  overturn  his  action, 
by  showing  that  tlie  signatures  of  many  of  the 
parties  were  put  thereto  as  an  escrow  upon  con- 
dition that  others  should  also  sign  who  did  not, 
should  be  as  clear,  satisfactory,  and  demon- 
strative as  that  required  to  set  aside  a  decree 
or  Judgment  of  a  court  of  record  unon  the 
ground  of  fraud.  Ward  v.  Cullom,  2  Coldw. 
364. 

And  one  who  signed  his  name  to  the  official 
bond  of  a  city  comptroller  in  blank,  leaving 
space  for  the  names  of  the  obligors  unfilled  upon 
the  condition  and  understanding  that  the  comp- 
troller was  to  obtain  the  names  of  at  least  four 
other  responsible  men  as  cosureties  thereon,  and 
delivered  It  to  the  comptroller,  thereby  made 
him  his  agent  to  do  what,  according  to  their 
agreement,  was  necessary  to  give  It  legal  effi- 
cacy ;  and  where  the  comptroller  delivers  the 
bond  without  having  obtained  the  other  signa- 
tures agreed  upon,  and  there  is  nothing  on  the 
face  of  the  bond  to  put  anyone  on  guard,  the 
surety  is  bound  by  the  action  of  the  comptroller 
without  regard  to  such  secret  instructions,  and 
estopped  from  setting  up  such  condition  In  de- 
fense in  an  action  on  the  bond.  McCormlck  v. 
Bay  City.  23  Mich.  457. 

And  neither  a  supervisor  nor  the  sureties  on 
bis  official  bond  can  be  heard  to  object  that  the 
bond  was  not  approved  in  the  manner  pointed 
out  by  Uw,  because  the  town  clerk  refused  to 
accept  It  without  further  security,  which  the 
supervisor  promised  to  get  but  never  did,  where 
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the  sureties  signed  it  unconditionally  without 
any  understanding  that  other  sureties  would 
be  procured,  intending  that  it  should  be  ac- 
cepted as  their  bond  if  the  town  clerk  would  ac- 
cept it,  and  the  town  clerk  took  the  bond  and 
kept  It,  permitting  the  supervisor  to  act  for 
the  two  years  that  he  was  town  clerk.  Ashkum 
V.  Lake,  12  111.  App.  25. 

So,  a  bond  of  a  special  commissioner  to  make 
a  sale  In  a  chancery  cause  which  Is  delivered 
by  tlie  commissioner  to  the  clerk  of  the  court, 
which  on  Its  face  appeal's  to  be  a  complete  and 
perfect  bond,  but  which  was  executed  by  the 
sureties  on  condition  that  it  should  not  be  de- 
livered until  it  was  also  executed  by  another 
person  as  surety,  of  which  fact  the  clerk  was 
not  Informed  when  he  received  It,  Is  neverthe- 
less a  valid  bond,  and  the  sureties  cannot  set 
up  a  failure  of  such  other  person  to  sign  it  as 
a  defense,  as  the  handing  of  the  bond  to  the 
clerk  was  a  delivery  thereof.  Lyttle  v.  Cozad, 
21  W.  Va.  183. 

And  a  surety  upon  a  convict  bond  given  for 
the  amount  of  fine  and  costs  adjudged  against 
a  convict,  who  signed  the  bond  with  the  under- 
standing that  the  convict  was  to  get  two  other 
designated  persons  to  sign  it  also,  is  not  re- 
lieved from  liability  thereon  because  the  agree- 
ment that  others  were  to  be  procured  to  sign 
the  bond  had  been  violated,  where  the  fact  of 
the  existence  of  such  agreement  had  not  heea 
communicated  to  the  county  Judge  whose  duty 
it  was  to  approve  the  t>ond,  and  he  approved 
it  without  any  knowledge  of  such  understand- 
ing. Bannister  v.  Wallace,  14  Tex.  Civ.  App. 
452. 

And  the  bond  of  a  clerk  and  master,  signed 
by  a  surety  on  condition  that  others  named 
would  Join,  the  surety  telling  the  chancellor 
that  others  would  sign  but  not  tixat  his  signa- 
ture was  conditioned  thereon  and  would  be 
void  unless  they  did,  which  Is  approved  by  a 
chancellor  though  the  other  persons  did  not 
sign,  Is  valid  and  binding  upon  the  surety  sign- 
ing.    Bramley  v.  Wilds,  9  Lea,  674. 

III.  Conveyances. 

,The  rules  with  reference  to  conveyances 
signed  on  condition  that  others  shall  sign  seem 
to  be  the  same,  and  the  same  conflict  of  opinion 
seems  to  have  arisen,  as  in  case  of  bonds. 

Thus,  to  defeat  an  absolute  delivery^  of  a  deed 
and  convert  it  into  an  escrow,  the  party  deliv- 
ering it  must  have  made  an  express  condition 
on  which  he  delivered  It,  and  that  condition 
must  not  have  been  compiled  with ;  and  an  un- 
derstanding that  others  are  to  sign  who  fail 
to  do  so  is  not  sufficient  unless  it  was  handed 
over  on  the  condition  that  if  such  others  did  not 
sign  It  should  be  no  deed.  Carrlck  ▼.  French, 
7  Humph.  460. 

But  where  the  two  parts  of  an  indenture  are 
executed  by  the  parties  of  the  one  part,  and  by 
some  of  the  parties  of  the  other  part  with  an 
agreement  that  one  of  the  latter,  who  had  exe- 
cuted the  instrument,  should  obtain  the  signa- 
tures of  his  co-obligors  to  one  part  to  be  then 
exchanged  for  the  other  part,  which  such  party 
was  in  like  manner  to  get  signed,  and  one  part 
of  the  instrument  was  executed  accordingly  but 
was  never  exchanged  for  the  other,  the  execu- 
tion of  which  was  not  completed,  tJiere  is  no 
sufficient  legal  delivery  of  the  instrument  to 
make  it  binding  upon  the  parties  named  therein. 
Chandler  v.  Temple,  4  Cush.  285. 

So.  a  deed  perfect  on  Its  face,  which  Is  deliv- 
ered to  one  of  the  grantees  therein  named,  can- 
not be  shown  by  parol  evidence  to  have  been 
delivered  as  an  escrow,  not  to  operate  as  a  deed 
until  it  was  completed  by  the  signature  of  the 
wife  of  one  of  the  grantors,  as  this  would  In- 
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fringe  the  rule  forbidding  the  admission  of  oral 
declarations  of  the  parties,  made  contemporane- 
ously with,  or  antecedent  to,  the  execution  of  a 
written  instrument  tor  the  purpose  of  contra- 
dicting its  terms.  Hargrave  y.  Melbourne,  86 
Ala.  270. 

The  rule  that  there  cannot  be  a  delivery  in 
escrow  to  an  obligee  applies  to  a  delivery  to  one 
of  a  firm  where  the  partnership  is  the  obligee, 
and  a  delivery  of  a  deed  to  a  member  of  a  firm 
to  which  it  runs  upon  condition  that  it  should 
afterwards  be  signed,  sealed,  and  delivered  by 
some  other  person,  which  was  not  done,  is  an 
absolute  delivery,  and  the  violation  of  the  con- 
dition does  not  render  the  delivery  invalid. 
Moss  V.  Riddle,  5  Cranch,  351,  3  L.  ed.  123. 

Though  a  deed  may  be  delivered  to  the 
grantee  to  await  complete  execution  by  other 
parties  without  the  conclusive  inference  that 
sach  delivery  gives  efCect  to  it.  Brackett  v. 
Barney.  28  N.  Y.  333. 

And  it  has  been  held  that  one  wiio  guarantees 
the  performance  of  the  conditions  of  a  lease 
by  the  lessees  upon  the  agreement  and  condition 
that  he  should  not  be  liable  as  guarantor,  and 
that  the  lease  should  not  be  delivered  to  the 
lessor  until  all  those  named  ss  lessees  in  the 
lease  should  sign  it,  may  successfully  defend 
against  an  action  on  the  guaranty  where  the 
lease  was  delivered  In  violation  of  the  agree- 
ment. Marlcland  Mln.  ft  Mfg.  Co.  ▼.  Kimmel, 
87  Ind.  672. 

And  an  answer  in  an  action  upon  a  guaranty 
of  the  performance  of  the  conditions  of  a  lease 
by  the  lessee  reciting  that  the  lessees  were 
partners,  naming  them,  alleging  that  the  guar- 
anty was  signed  and  delivered  to  one  of  the 
partners  with  instructions  not  to  deliver  it  to 
the  lessor  until  another  had  signed  it,  and  that 
one  of  the  persons  named  refused  to  sign,  and 
that  there  was  no  firm  composed  of  the  persons 
signing,  sets  up  a  good  defense.     Ibid. 

And  the  fact  that  a  mining  lease  was  not 
executed  by  all  those  named  in  it  as  lessee  is 
sufBcient  to  put  the  lessor  upon  inquiry  and 
charge  him  with  notice  of  the  condition  that  a 
guaranty  of  the  performance  of  the  conditions 
thereof  should  not  be  binding  until  he  had 
signed.     Ibid.  « 

And  a  lease  made  by  an  owner  of  property 
signed  by  certain  officers  of  a  corporation  as 
lessee,  which  by  the  mutual  consent  of  the 
parties  was  left  with  a  designated  person  to 
procure  the  signatures  thereto  of  other  officers 
of  the  corporation  with  instructions  to  deliver 
the  paper  to  the  town  clerk  upon  accomplishing 
this  object,  is  incomplete  and  unexecuted  until 
such  condition  is  performed ;  and  where  it  is 
not  performed,  and  such  signatures  are  not  ob- 
tained, it  does  not  take  effect  as  a  valid  con- 
tract between  the  parties  thereto.  Whitford  v. 
Laldler,  04  N.  Y.  145,  46  Am.  Rep.  131. 

But  a  surety  who  indorses  a  guaranty  upon  a 
lease  that  the  lessees  shall  faithfully  fulfil 
their  part  of  the  agreement,  cannot  escape  lia- 
bility upon  the  ground  that  the  lease  was  exe- 
cuted by  only  one  of  the  lessees  where  it  ap- 
pears that  both  lessees  occupied  the  demised 
premises  and  had  possession  of  all  the  property 
mentioned  in  the  lease  for  the  whole  term.  Mc- 
Laughlin V.  McGovei-n,  34  Barb.  208. 

And  one  who  slgnes  a  bond  to  secure  the  pay- 
ment of  rent  by  a  lessee  in  which  another  is 
named  as  co-obligor  on  the  representation  that 
such  other  could  not  be  present  but  would  sign 
it  at  any  time,  buti  who  afterwards  refused  to 
sign,  is  not  relieved  thereby  from  liability  to 
the  lesiFor  on  nonpayment  by  the  lessee.  Sidney 
Road  Co.  T.  Holmes,  16  U.  C.  Q.  B.  268. 

And  one  who,  as  guarantor,  signs  a  lease 
made  to  two  lessees,  only  one  of  whom,  with  the 
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lessor,  had  executed  it.  Is  bound  by  his  guaranty 
where  he  knew  of  the  formal  defect  in  the  in- 
strument when  he  signed,  though  he  stated  at 
the  time  of  signing  that  it  was  not  to  be  bind- 
ing without  the  signature  of  the  other  lessee. 
Adams  v.  Bean,  12  Mass.  137,  7  Am.  Dec.  44. 

So,  where  a  bond  to  secure  the  payment  of 
rent  by  a  lessee  is  executed  by  a  surety  in  which 
another  Is  also  named  as  obligor,  and  the  per- 
son executing  it  does  so  upon  the  reijMresentatlon 
that  the  other  cannot  conveniently  attend,  but 
will  sign  at  any  time,  and  such  other  person 
afterwards  refuses  to  sign,  such  refusal  is  no 
defense  in  an  action  thereon  under  a  plea  of 
non  eat  factum  as  showing  a  variance  between 
the  bond  declared  on  and  that  set  out.  Sidney 
Road  Co.  V.  Holmes,  16  U.  C.  Q.  B.  268. 

But  a  defense  in  an  action  on  a  covenant  by  a 
surety  for  the  payment  of  rent  that  the  cove- 
nant was  executed  upon  the  representations  by 
the  lessee  thait  other  named  persons  should  also 
execute  it,  and  that  he  should  be  responsible 
with  them  only,  and  that  he  gave  due  notice  of 
the  facts  to  the  lessor  before  any  breach.  Is 
good  where  the  evidence  showed  that  the  rep-  , 
resentations  ^"ere  made  by  the  lessor's  agent  as 
showing  in  substance  that  he  executed  it  condi- 
tionally and  as  an  escrow.  Huron  County  ▼. 
Armstrong.  27  U.  C.  Q.  B.  533. 

Though  such  a  plea  would  not  be  good  if 
there  was  nothing  to  connect  the  plaintiff  with 
the  representations  on  which  tlie  surety  exe- 
cuted the  covenant,  as  he  might  have  executed 
it  on  the  understanding  that  he  only  should  be 
surety.     Ibid. 

IV.  Ordinary  contracts  or  agrccmentt. 

Ordinary  contracts  signed  on  condition  th&t 
others  shall  sign  do  not  seem  to  be  governed 
by  a  different  rule  from  that  governing  bonds 
and  sealed  instruments. 

Thus,  where  one  executes  an  assignment  ex- 
pressing a  Joint  as  well  as  a  several  contract 
and  showing  on  its  face  that  it  was  intended  to 
be  executed  by  three  subscribers,  and  leaves  the 
Instrument  with  the  attorney  for  the  assignee 
under  an  agreement  that  it  shall  not  be  oper- 
ative unless  the  signatures  of  the  two  other  snb- 
cribers  shall  be  obtained  thereto,  there  is  no  such 
delivery  and  acceptance  of  the  instrument  as 
will  bind  either  party  by  the  stipulations  there- 
in contained  until  such  signatures  be  obtained, 
and  there  is  no  rule  of  evidence  which  excludes 
parol  testimony  tending  to  prove  such  condi- 
tion and  such  nondelivery  and  nonacceptance. 
Gibbons  v.  Ellis.  83  Wis.  434. 

And  a  composition  deed  before  the  execution 
of  which  it  was  agreed  in  the  presence  of  the 
surety  that  it  should  be  void  unless  all  the 
creditors  executed  it,  though  it  was  afterwards 
executed  by  him  in  the  ordinary  way  without 
saying  anything  when  it  was  delivered  to  one 
of  the  creditors  for  the  purpose  of  getting 
it  executed  by  the  rest,  is  to  be  considered  as 
having  l>een  delivered  as  an  escrow,  and 
the  surety  is  not  bound  thereby  where 
all  the  creditors  did  not  execute  it.  Johnson  v. 
Baker,  4  Barn.  &  Aid.  440. 

And  a  surety  in  an  undertaking  to  secure 
the  performance  of  a  contract  of  dissolution  of 
a  partnership  is  a  competent  witness  for  the 
principal  where  both  surety  and  principal  were 
sued  upon  such  undertaking,  to  sustain  the  de- 
fense set  up  by  the  surety  that  he  was  to  be 
bound  only  on  condition  that  another  would  exe- 
cute it,  which  had  not  been  done,  as  the  con- 
tingent interest  of  the  surety  is  not  such  as  to 
affect  his  competency,  but  goes  only  to  his  cred- 
ibility.    Mlllett  V.  Parker,  2  Met.  (Ky.)  608. 

So,   an  agreement   between  merchants  of  m 
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cit7  to  pay  t3i€  owner  of  a  wharf  boat  the  des- 
ignated amount  for  recelying  and  storing  goods. 
In  consideration  of  which  he  agreed  to  forego  a 
tax  previously  charged  by  him  npon  all  boats 
In  the  city  for  collecting  their  freight  bills,  is 
rendered  void  by  the  failure  to  procure  the  sig- 
nature of  all  merchants  in  the  city  using  the 
facilities  thus  furnished.  Butler  ▼.  Smith,  35 
Miss.  457. 

And  parol  evidence  of  a  promise  by  the  owner 
of  a  wharf  boat  left  in  front  of  a  city  to  procure 
the  signatures  of  other  merchants  in  the  city, 
to  a  contract  in  which  he  agreed  to  forego  a 
certain  charge  for  collecting  their  frel^t  bills 
which  he  failled  to  do,  is  admissible  in  an  action 
of  replevin  brought  by  the  merchants  against 
him  for  refusing  to  deliver  certain  goods  without 
giving  notice  that  he  would  no  longer  be  bound 
by  the  agreement.     Ihid. 

And  parol  evidence  is  admissible  to  show  that 
previous  to  the  signing  of  a  deed  by  several  of 
the  stockholders  of  a  company  there  was  an 
agreement  between  the  parties  to  the  instru- 
ment that  all  the  stockholders  should  sign  it, 
and  that  it  was  signed  by  those  who  executed 
it  with  the  understanding  or  agreement  that  it 
should  not  be  delivered  until  the  signatures  of 
all  were  procured.  Black  v.  Lamb,  12  N.  J.  Eq. 
108. 

So,  whether  an  agreement  executed  by  a  part 
ot  the  stockholders  of  a  company  was  executed 
by  them  as  tb^ir  act  and  deed  unconditionally, 
or  upon  the  understanding  or  agreement  that 
the  same  should  be  executed  by  the  remaining 
stockholders  before  the  same  should  be  deliv- 
ered, and  whether  the  same  ever  was.  In  point 
of  fact,  legally  delivered  by  the  parties  or  by 
their  authority,  is  a  proper  issue  in  an  action 
upon  the  agreement  in  which  it  was  alleged  that 
It  was  executed  upon  the  condition  that  it 
should  be  executed  by  all.    Ibid. 

And  the  burdoi  of  proof  in  an  action  upon  a 
contract  executed  by  one  person  in  which  an- 
other Is  named  as  joint  contractor  vrlth  him 
rests  with  the  person  executing  it  to  show  that 
he  was  not  to  be  bound  thereby  by  his  execution 
of  it  unless  and  until  it  was  also  executed  by 
the  other  party.  Dillon  v.  Anderson,  43  N.  Y. 
231. 

It  has  been  held,  however,  that  one  who  exe- 
cutes a  contract  alone  in  which  another  is 
named  as  Joint  contractor  with  him,  if  he  does 
not  mean  to  be  bound  by  the  contract  thus  exe- 
cuted, should  accompany  the  delivery  of  it  with 
an  expression  of  such  intention.     Ibid. 

And  under  this  rule  the  fact  that  in  the  body 
of  a  contract  for  the  construction  of  a  pair  of 
boilers  for  a  steamboat  a  person  who  did  not 
execute  it  was  named  as  a  joint  contractor 
with  another  who  did  execute  It  does  not  pre- 
vent it  from  having  effect  as  a  contract  against 
the  person  executing  it.     Ibid. 

And  one  who  executes  a  contract  in  which  an- 
other Is  named  as  Joint  contractor  with  him, 
but  who  does  not  sign,  cannot  testify  in  an  ac- 
tion thereon  in  his  own  behalf  as  to  whether 
or  not  he  intended  to  make  an  individual  con- 
tract.    Ibid. 

So,  an  agreement  between  the  executor  of  a 
deceased  partner  and  a  credltoir  of  the  partner- 
ship with  relation  to  partnership  debts  is  not 
rendered  invalid  by  the  fact  that  upon  its  face 
it  appears  that  it  was  also  to  be  executed  by 
the  assignee  of  the  partnership  but  was  not  ex- 
ecuted by  him,  where  no  extrinsic  evidence  was 
offered  to  show  that  the  agreement  was  not  In- 
tended to  be  obligatory  until  so  signed,  and  the 
firm  being  utterly  insolvent  the  execution  of 
the  agreement  by  its  assignee  could  be  of  no  Im- 
portance.    Chouteau  v.  Suydam,  21  N.  Y.  179. 

And  where  an  assignment  is  made  by  an  Insolvent 
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debtor  in  trust  for  his  creditors  by  an  indenture 
of  three  parts,  signed  and  sealed  and  purporting 
to  have  been  delivered  by  the  debtor  and  some 
of  the  creditors  to  the  trustees,  and  the  debtor's 
property  passes  into  the  hands  of  one  of  the 
trustees,  parol  evidence  is  inadmissible  to  show 
that  the  delivery  was  conditional  to  take  effect 
when  the  instrument  should  be  signed  by  a 
major  part  In  Interest  of  the  creditors.  Ward  ▼. 
Lewis,  4  Pick.  518. 

v.  Negotiable  instruments, 

a.  Conflict  of  authority  as  to. 

There  is  the  same  conflict  of  authority  with 
reference  to  the  conditional  execution  of  nego- 
tiable instruments  under  parol  agreements  that 
others  shall  sign  as  that  appearing  with  refer- 
ence to  such  an  execution  of  bonds  and  other 
agreements.  Such  instruments  are  held  to  be 
vitiated,  even  in  the  hands  of  an  innocent  hold- 
er, by  failure  to  procure  the  performance  of  the 
condition  in  the  one  class  of  cases  apparently 
upon  the  theory  that  the  authority  to  deliver 
the  instrument  is  special  and  limited,  and  there- 
fore such  that  the  person  taking  it  is  bound  to 
inform  himself  as  to  its  scope.  But  In  the 
other  class  of  cases  the  person  executing  a  ne- 
gotiable instrument  on  such  a  condition  is  held 
bound  when  it  has  come  to  the  hands  of  an 
innocent  holder  on  the  theory  that  the  authority 
to  deliver  was  general,  and  that  therefore  if 
the  person  delivering  it  had  apparent  authority 
the  signer  would  be  bound  without  reference  to 
the  condition. 

b.  Rule-  that  failure  to  perform  condition  vi' 
tiates  instrument. 

Under  this  rule  one  who  agreed  to  Join  an- 
other in  making  a  promissory  note  upon  the 
representation  that  another  named  person  would 
also  Join,  and  who  signed  the  note  Jointly  with 
the  other,  after  which  the  proposed  cosurety  re- 
fused to  sign  and  the  other,  without  his  knowl- 
edge, delivered  the  note  to  the  payee  for  value, 
is  not  liable  thereon  as  it  is  a  case  of  limited 
authority  to  deliver  which  was-  countermanded 
by  the  refusal  of  the  cosurety  to  Join.  Awde 
V.  Dixon.  6  Exch.  869,  20  L.  J.  Exch.  N.  S.  295, 
5  Eng.  L.  &  Eq.  512. 

And  signing  a  note  and  placing  it  in  the 
hands  of  one  of  the  signers  with  direction  to 
deliver  it  only  on  condition  that  it  should  be 
signed  by  other  designated  persons  is  not  a  case 
of  an  escrow  of  an  executed  instrument  left 
to  be  delivered  on  certain  conditions,  but  is  a 
case  of  an  instrument  not  executed  in  full,  and 
there  can  be  no  recovery  against  those  executing 
it  where  it  had  not  been  executed  by  all.  Keen- 
er V.  Crago,  81*  Pa.  166. 

So,  where  a  person  signs  a  promissory  note 
as  surety  upon  the  express  condition  that  an- 
other shall  sign  it  as  cosurety,  and  places  the 
note  thus  signed  in  the  hands  of  the  principal 
debtor  to  procure  the  signature  of  such  other 
person  before  delivery,  and  such  other  person 
refuses  to  sign  and  the  note  is  delivered  to  the 
attorney  for  the  payee,  this  will  constitute  a 
delivery  as  an  escrow,  and  the  note  will  not  be 
obligatory  upon  the  surety  signing  it,  unless 
the  condition  is  performed  or  unless  he  agrees 
that  it  shall  be  so  after  being  informed  that 
the  other  had  refused  to  sign;  and  the  fact 
that  the  attorney  received  the  note  without 
knowledge  that  It  had  been  conditionally  exe- 
cuted makes  no  difference.  Perry  v.  Patterson, 
5  Humph.   133.  42  Am.  Dec.  424. 

And  the  cashier  of  a  bank  with  whom  certain 
notes  were  left,  payable  to  a  third  person,  to 
be  signed  by  other  persons  at  the  bank  simply 
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for  the  convenience  of  the  parties  concerned, 
merely  for  the  purpose  of  getting  the  signatures 
of  such  other  parties.  Is  not  the  agent  of  the 
payee  so  that  the  payee  will  be  bound  by  decla- 
ratloi  s  made  by  him  to  the  signers.  Warburt- 
on  V.  Ralph,  9  Wash.  537. 

So,  promissory  notes  dellTered  by  a  person 
who  executed  them  upon  the  express  condition 
that  they  should  not  be  deemed  to  be  his  notes 
or  be  regarded  as  delivered  unless  they  were  al- 
so executed  by  another  person  named  as  co- 
maker, cannot  be  enforced  by  the  pavee  against 
the  person  so  executing  them,  unless  such  con- 
dition is  complied  with.  McCormlck  Har- 
vesting Mach.  Co.  V.  Faulkner,  7  S.  D.  363. 

And  one  who  signs  a  promissory  note  as  in- 
dorser  on  condition  that  another  shall  sign  it 
above  his  signature  is  not  liable  thereon  unless 
the  condition  is  compiled  with.  Miller  ▼. 
Gamble,  4  Barb.  146. 

And  the  pa}'ees  in  a  note  signed  by  a  person 
on  the  representation  that  others  are  to  Join 
cannot  recover  against  the  person  signing  in  an 
action  thereon  unless  the  Jury  is  satisfied  that, 
knowing  the  facts  and  being  aware  of  his 
rights,  he  consented  to  waive  his  objection. 
Leaf  V.  Glbbs,  4  Car.  &  P.  466. 

So,  a  note  upon  the  back  of  which  persons 
write  their  names,  and  leave  it  with  the  agent 
of  the  payees  to  procure  the  signatures  of  other 
designated  persons,  with  the  understanding 
that  when  these  signatures  shall  be  procured, 
and  not  before,  the  guaranty  or  indorsement 
shall  become  operative,  never  becomes  their  con- 
tract so  that  they  are  liable  thereon,  where  such 
other  signatures  are  never  procured.  Merchants' 
Exch.  Bank  v.  Lnckow,  37  Minn.  542. 

And  a  note  signed  by  one  person  as  surety 
upon  condition  that  another  person  also  sign  it 
as  cosurety  with  him,  and  left  with  the  payee 
for  that  purpose,  cannot  be  enforced  against  the 
surety  signing  unless  executed  also  by  the  per- 
son indicated  as  cosurety.  Jordan  v.  Loftin,  18 
Ala.  547. 

And  a  note  signed  by  the  suretfes  and  sent 
by  them  to  the  payee  under  the  agreement  that 
he  was  to  procure  it  to  be  signed  by  the  principal 
debtor  and  then  accepted  In  liquidation  of  cer- 
tain indebtedness  Is  incomplete  where  the  payee 
neglected  to  obtain  the  principal  debtor's  sig- 
nature or  present  the  note  to  him  for  that  pur- 
pose, and  the  sureties  are  not  bound.  Knight 
▼.  Hurlbut,  74  111.  133. 

And  a  surety  who  signs  a  Joint  and  several 
bill  of  exchange  for  a  firm  on  the  faith  that 
another  will  Join  as  cosurety,  who  never  does 
80,  who  is  afterwards  compelled  to  pay  it  by 
proceedings  at  law  at  the  suit  of  an  Indorsee,  is 
entitled  to  recover  the  amount  and  costs  of  the 
proceedings  both  at  law  and  in  equity;  and 
where  one  member  of  the  firm  dies  and  the  other 
becomes  bankrupt  the  claim  is  not  provable  un- 
der the  bankruptcy  act,  and  therefore  not 
barred  by  the  certificate.  Rice  v.  Gordon,  11 
Beav.  265. 

So,  the  rule  that  it  is  competent  to  show  by 
parol  that  notwithstanding  its  deliver>  an  in- 
strument not  under  seal  was  intended  by  the 
parties  to  become  operative  as  a  contract  only 
upon  the  happening  of  a  future  contingent 
event,  such  as  that  it  should  first  be  executed 
by  some  other  person^  Is  applicable  to  negotiable 
paper.  Merchant's  Exch.  Bank  v.  Luckow,  37 
Minn.  542. 

And  a  condition  that  a  draft  should  not  be 
delivered  until  another  person  had  signed  It  as 
coguarantor,  and  noncompliance  therewith,  may 
be  established  by  parol  in  an  action  against  a 
guarantor  thereof,  not  as  tending  to  vary  or 
alter  the  contract  of  guaranty,  but  for  the  pur- 
pose of  showing  there  had  been  no  valid  dellv- 
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ery  thereof.  Belleville  Sav.  Bank  v.  Bornman, 
124  III.  200. 

And  parol  evidence  is  admissible  in  an  action 
on  a  note  to  be  paid  in  chattels,  against  a  surety 
thereon,  that  when  he  signed  the  note  as  surety 
it  was  agreed  between  him  and  the  plalntitf 
that  the  plaintiff  should  procure  the  signature 
of  another  designated  person  as  surety  thereon, 
and  that  unless  such  person  signed  it  it  should 
be  void  as  to  the  defendant,  and  that  it  was  de- 
livered to  the  plaintiff  for  the  purpose  of  get- 
ting such  person's  signature.  Westman  v. 
Krumweide,  30  Minn.  314. 

Parol  evidence  In  an  action  on  a  note  tending 
to  prove  that  it  was  signed  upon  condition  that 
it  should  not  be  deemed  the  note  of  the  signer 
or  regarded  as  delivered  unless  it  was  also  exe- 
cuted by  another  person  named  as  comaker,  and 
that  It  had  not  been  so  executed,  is  compete.nt,. 
and  does  not  fall  within  the  rule  that  pai*ol  evi- 
dence is  inadmissible  to  contradict  or  vary  the 
terms  of  a  written  instrument.  McCormick 
Harvesting  Mach.  Co.  v.  Faulkner,  7  S.  D.  363. 

And  a  defendant  sued  upon  a  paper  purport- 
ing to  be  his  promissory  note  may  show  under 
the  general  issue  that  after  he  signed  it  it  was 
delivered  to  the  payee  for  the  express  piu7>36c 
of  having  another  sign  it  before  it  should  take 
effect,  and  that  the  other  signature  was  not  pro- 
cured, and  it  is  error  to  exclude  evidence  of 
such  facts.  Mosher  v.  Rogers  (111.)  20  Cent. 
L.  J.  316. 

And  a  statement  by  a  person  presenting  a 
note  signed  by  himself  and  another  to  a  third 
person,  that  he  wanted  to  renew  a  note,  askint; 
him  to  execute  the  renewal  note  with  them 
which  he  did  believing  both  to  be  principals,  Ifr 
admissible  in  evidence  In  an  action  against  him 
as  surety  on  the  note  as  a  part  of  the  re§  gettw^ 
Bobbitt  V.  Shryer,  70  Ind.  513. 

c  Rule  that  failure  to  perform  is  no  defense. 

Under  this  rule,  which  seems  to  be  supported 
by  a  majority  of  the  cases  where  a  note  is  made 
and  delivered  to  another  upon  the  express  con- 
dition that  it  should  not  be  delivered  to  the 
payee  until  other  deslgnate^persons  have  signed 
it,  but  which  is  delivered  in  violation  of  such 
conditions,  the  payee  taking  it  for  value  with- 
out notice  of  the  condition  will  be  deemed  to 
have  constituted  the  person  to  whom  it  was  de- 
livered his  agent  to  negotiate  It,  and  having 
clothed  him  with  the  means  of  perpetrating  tho 
fraud,  must  bear  the  loss,  in  the  absence  of  any- 
thing to  show  notice  to  the  payee.  Tabor  v. 
Merchants'  Nat.  Bank,  48  Ark.  458. 

And  one  who  indorses  a  note  in  blank  and  in- 
trusts it  to  his  clerk  with  authority  to  deliver 
it  to  another  upon  his  signing  it  with  the  name 
of  his  firm,  is  bound  by  the  act  of  the  clerk  In 
delivering  the  note  in  excess  of  his  authority  be- 
fore it  had  been  so  signed.  Whltmore  v.  Nlck- 
erson,  125  Mass.  406,  28  Am.  Rep.  257. 

The  rule  that  it  is  a  good  defense  to  an  action 
on  a  bond  against  a  surety  that  he  intrusted  It 
to  the  principal  obligor  as  an  escrow  with  au- 
thority to  deliver  it  only  on  the  express  condi> 
tion  that  other  named  persons  should  Join  a» 
sureties  in  its  execution  prior  to  Its  delivery, 
and  that  it  was  delivered  in  violation  of  such 
condition,  does  not  apply  to  commercial  paper 
which  has  come  into  the  hands  of  a  bona  fide 
purchaser  before  maturity,  who  is  without 
notice  of  the  condition.  Marks  v.  First  Nat. 
Bank,  79  Ala.  550.  58  Am.  Rep.  620. 

And  a  surety  on  a  promissory  note  cannot 
escape  liability  thereon  upon  the  ground  that 
he  signed  It  upon  the  representation  and  prom- 
ise that  other  designated  persons  would  alsa 
sign  who  did  not  do  so,  where  it  does  not  appear 
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that  the  holder  had  any  knowledge  of  the  facts, 
or  that  the  note  had  been  delivered  uhen  the 
agreement  waa  made.  Mlcklewait  y.  Noel,  69 
Iowa,  344 ;  North  Atchison  Bank  y.  Gay,  114 
Mo.  203;  Merrlam  v.  Rockwood,  47  N.  H.  81; 
Flndley  y.  State  Bank,  6  Ala.  244;  Bank  of 
Missouri  Y.  Phillips,  17  Mo.  29 ;  Farmers*  Bank 
V.  Hunt,  124  N.  C.  171. 

And  where  there  is  nothing  on  the  face  of  it  in- 
dicating that  any  other  cosurety  was  expected  to 
sign,  and  no  fact  is  brought  to  the  knowledge 
of  the  payee  before  he  accepts  it  calculated  to 
put  him  upon  guard  or  which  should  Induce  in- 
quiry. Merrlam  y.  Rockwood,  47  N.  H.  81 ; 
Ward  Y.  Uackett,  30  Minn.  150,  44  Am.  Rep. 
187. 

In  Mlcklewait  y.  Noel,  69  Iowa,  344,  supra, 
Daniels  v.  Gower,  54  Iowa,  319,  infra,  VI.,  was 
distinguished  upon  the  ground  that  the  note  in 
that  case  was  not  negotiable,  and  was  given  to 
a  stranger  to  be  delivered  upon  compliance  with 
a  condition. 

So,  a  surety  on  a  Joint  and  several  promis- 
sory note,  who  signed  it  under  an  agreement 
with  the  principal  that  he  would  not  use  it  un- 
less he  could  also  procure  the  signature  of  a 
designated  person  as  cosurety  upon  It,  cannot 
defend  against  an  action  on  the  note  on  the 
ground  that  the  signature  of  such  person  was 
not  obtained,  where  neither  the  bank  advancing 
the  money  thereon  nor  any  of  its  directors  had 
knowledge  or  notice  of  such  agreement.  Pas- 
Bumpslc  Bank  v.  Goss,  31  Vt.  318 ;  Dixon  v. 
Dixon,  31  Vt.  450,  76  Am.  Dec.  128 ;  First  Nat. 
Bank  v.  Dawson,  78  Ala.  67. 

Though  the  payee  had  notice  that  the  surety 
signed  as  such  when  he  received  it  in  payment 
of  a  pre-existing  debt,  and  had  no  notice  or 
knowledge  of  the  agreement  to  obtain  another 
signer.  Dixon  v.  Dixon,  81  Vt.  450,  76  Am. 
Dec.  128. 

In  Passumpsic  Bank  y.  Goss,  31  Vt.  318, 
9upra,  Fletcher  v.  Austin,  11  Vt.  447,  34  Am.  Dec. 
608,  supra,  II.  g,  10,  and  Pawling  v.  United 
States.  4  Cranch,  210,  2  L.  ed.  601,  supra,  II.,  a, 
were  distinguished  upon  the  ground  that  in  those 
cases  the  bonds  bore  evidence  on  their  face  that 
they  had  not  bee#  completed  according  to  the 
original  intention.'  And  Leaf  v.  Gibbs,  4  Car.  & 
P.  466,  supra,  V.  b,  was  distinguished  upon  the 
ground  that  the  plaintiff  in  that  case  was  fully 
cognizant  of  the  arrangement,  and  knew  that 
us  against  the  defendant  he  was  not  entitled  to 
hold  and  enforce  the  notes.  And  Awde  v.  Dix- 
on, 5  Bng.  L.  &  Eq.  512,  supra,  V.  b,  was  dis- 
tinguished on  the  ground  that  in  that  case  the 
payee's  name  was  left  blank,  that  the  defendant 
signed  the  note  as  surety  and  It  was  inserted  at 
the  time  the  note  was  delivered  and  the  money 
advanced,  and  that  the  plaintiff  became  the 
payee  by  having  his  name  inserted  when  the 
note  was  in  that  condition.  And  Johnson  v. 
Baker,  4  Barn.  &  Aid.  440,  supra,  IV.  was  dis- 
tinguished upon  the  ground  that  the  deed  in 
that  case  had  never  been  delivered,  but  had  been 
intrusted  to  one  of  the  creditors  for  the  purpose 
of  having  all  the  creditors  sign  it,  and  that  all 
the  creditors  were  named  In  it  and  It  was  in- 
complete upon  its  face  as  between  the  parties 
ontii  all  the    creditors  executed  it. 

And  when  a  note  is  signed  by  the  principal 
and  four  sureties,  an  agreement  between  the 
principal  and  such  sureties  that  it  is  not  to 
be  delivered  to  the  payee  until  a  certain  other 
person  signs  as  surety,  which  condition  is  not 
complied  with,  constitutes  no  defense  unless  the 
payee  had  notice  or  knowledge  of  the  agree- 
ment at  the  time  of  the  delivery,  or  of  facts 
which  should  have  Induced  inquiry.  Brumback 
Y.  German  Nat.  Bank,  46  Neb.  540. 

And  a  negotiable  note  signed  bv  sureties  upon 
45  L.  R.  A. 


the  agreement  with  their  principal  that  he 
would  not  delivear  it  to  the  payee  until  another 
person  had  signed  it  as  cosurety  with  them  be- 
comes a  valid  and  enforceable  obligation  against 
them,  though  it  was  turned  over  to  the  payee 
without  the  signature  of  the  cosurety,  when  it 
passes  from  the  party  holding  it  in  escrow  into 
the  hands  of  a  bona  fide  holder  for  value. 
Lookout  Bank  v.  Aull,  93  Tenn.  645 ;  Jordan  v. 
Jordan,  10  Lea,  124,  43  Am.  Rep.  204;  Smith 
Y.  Moberly,  10  B.  Mon.  266,  52  Am.  Dec.  543. 

Where  he  took  it  without  notice,  direct  or 
constructive,  of  such  condition.  Jordan  v.  Jor- 
dan, 10  Lea,  124,  43  Am.  Rep.  294. 

In  that  case  it  was  said  that  the  correctness 
of  the  decision  in  People  v.  Bostwick,  32  N. 
Y.  445.  had  been  expressly  questioned  in  a  sub- 
sequent case. 

Where  a  note  is  perfect  on  its  face  and  con- 
talqjB  no  Indication  that  It  is  delivered  in  viola- 
tion of  an  agreement  that  the  principal  should 
procure  an  additional  surety,  the  taker  will  not 
be  affected  by  such  agreement  if  he  took  It  in 
good  faith  and  for  a  valuable  consideration. 
Whitcomb  V.  Miller,  90  Ind.  384. 

One  who  signs  a  note  as  surety  upon  condi- 
tion that  another  shall  also  sign  is  not  dis- 
charged by  the  delivery  of  the  paper  by  the 
principal  to  the  payee  without  such  additional 
name,  where  the  payee  is  not  notifled  of  such 
condition  and  money  is  advanced  thereon. 
Clark  V.  Bryce,  64  Ga.  486. 

And  one  who  refused  to  sign  a  note  as  surety 
unless  another  person  would  first  execute  it, 
when  the  principal  forged  the  name  of  such 
other  person,  will  be  held  liable  thereon  where  he 
afterwards  slgned.it  and  money  was  procured 
upon  it  from  a  person  who  had  no  notice  of  the 
fraud.     Stoner  v.  Milllkin,  85  111.  218. 

A  note  complete  and  perfect  on  its  face  in  the 
hands  of  an  indorsee  in  the  ordinary  course  of 
business  for  full  value  before  maturity  without 
notice  of  limitation  of  authority  on  the  part  of 
the  persons  putting  it  in  circulation  cannot 
be  defended  against  by  a  surety  thereon  upon  the 
ground  that  he  indorsed  it  with  certain  blanks 
to  be  filled  up,  and  intrusted  it  to  a  third  party 
to  secure  other  Indorsers,  with  instructions  that 
it  was  not  to  be  negotiated  until  such  other  in- 
dorsers were  secured,  but  that  he  violated  such 
instructions  and  negotiated  the  note  without  the 
performance  of  such  conditions.  First  Nat. 
Bank  v.  Compo-Board  Mfg.  Co.  61  Minn.  274  ; 
Ward  v.  Hackett,  30  Minn.  150,  44  Am.  Rep. 
187. 

And  an  agreement  between  a  surety  and  the 
principal  In  a  promissory  note  at  the  time  the 
surety  signed  it  that  before  it  should  be  used 
the  principal  would  procure  It  to  be  signed  by 
another  responsible  person  as  cosurety,  and 
that  the  note  should  be  used  at  the  bank  to 
which  it  was  made  payable,  which  the  principal 
violated  by  selling  and  delivering  the  note  to  a 
third  person  who  advanced  the  full  amount  of 
it  In  cash  acting  in  entire  good  faith  and  with- 
out notice  of  the  agreement,  does  not  affect 
the  rights  of  the  person  to  whom  the  note  was 
sold,  and  such  person  is  entitled  to  recover  there- 
on In  the  name  of  the  bank  as  plaintiff.  Farm- 
ers' &  M.  Bank  v.  Humphrey,  36  Vt.  554. 

And  an  understanding  and  condition  between 
a  person  signing  a  note  as  joint  maker  for  se- 
curity and  the  maker  thereof,  that  the  maker 
would  get  two  others  to  sign  as  surety  or  des- 
troy the  note,  does  not  relieve  the  person  so 
signing  from  liability  thereon  where  the  maker 
took  the  note  and  got  one  of  the  other  persons 
to  sign  but  net  the  other,  and  delivered  it  for 
value  before  maturity  to  the  payee,  who  had  no 
notice  of  the  condition.  Terrell  v.  Hunter,  21 
Mo.  436. 
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Bot  ordering  a  yerdlct  on  a  promissory  note 
in  favor  of  a  surety,  who  defended  upon  the 
ground  that  he  signed  the  note  on  the  express 
condition  that  It  should  not  be  dellyered  or  take 
effect  until  two  other  designated  persons  had 
signed  It,  which  condition  and  its  violation 
were  Icnown  to  the  holder,  is  not  error  as 
against  another  surety  thereon  who  had  closed 
the  transaction  without  the  additional  security, 
and  procured  the  holder  to  advance  the  consid- 
eration. German-American  Nat.  Bank  t.  Peo- 
ple's Gas  &  Electric  Co.  63  Minn.  12. 

The  defense  in  an  action  between  the  origi- 
nal parties  on  a  promissory  note,  payment  of 
which  is  resisted  by  a  surety  on  the  ground  that 
he  left  it  with  his  principal  upon  the  under- 
standing that  another  surety  was  to  sign  also, 
who  did  not  do  so,  must  comprehend  the  two 
elements  of  incompleteness  of  the  instrument, 
and  notice  thereof,  actual  or  virtual,  to  the 
payee.     Bonner  v.  Nelson,  57  G  a.  433. 

And  the  essential  thing  to  relieve  a  surety 
on  a  note  who  signed  it  on  condition  that  an- 
other surety  should  be  obtained,  which  condi- 
tion was  violated,  from  liability  thereon,  is 
knowledge  on  the  part  of  the  taker  of  the  note 
that  it  has  been  so  delivered  and  the  agreement 
Tiolated,  and  an  answer  in  an  action  on  the 
note  not  alleging  notice  or  knowledge  is  Insuffl- 
clent  on  demurrer.  Whltcomb  v.  Miller,  90 
Ind.  3S4. 

And  parol  evidence  is  not  admissible  to  prove 
that  the  payee  of  a  note  agreed  when  he  re- 
ceived it  that  he  would  procure  another  person 
to  sign  it  and  that  it  was  not  to  be  binding  on 
the  maker  until  it  was  so  signed.  Clanln  v. 
Esterly  Harvesting  Mach.  Co.  118  Ind.  372,  3 
L.  R.  A.  863. 

Parol  evidence  in  an  action  upon  a  promis- 
sory note  that  the  defendant  signed  and  deliv- 
ered the  note  to  the  plaintiff  under  an  arrange- 
ment and  verbal  understanding  with  him  that 
It  should  be  signed  by  another  designated  per- 
flon,  and  that  if  not  so  signed  it  should  be  con- 
sidered as  inoperative  and  void,  and  that  such 
other  person  never  executed  the  note,  is  inad- 
missible as  tending  to  vary  the  legal  effect  of 
the  note.     Massmann  v.  Holscher,  49  Mo.  87. 

d.  The  condition;  sufficiency  and  waiver. 

To  establish  the  delivery  of  a  bill  as  an  es- 
crow it  must  be  proved  affirmatively,  not  that 
the  principal  promised  something  further  should 
be  done  by  way  of  Inducement  to  the  execution 
of  the  Instrument  by  a  surety,  but  that  per- 
formance of  such  further  act  was  the  condition 
upon  which  he  was  to  become  bound  or  the  in- 
strument to  be  delivered  as  his  act  or  deed. 
Evans  v.  Glbbs,  6  Humph.  407. 

A  surety  upon  notes  is  not  discharged  from 
his  contract  because  when  he  signed  them  he 
expected  a  certain  person  would  also  sign  them 
with  him  and  that  the  principal  debtor  would 
deliver  to  him  certain  books  and  papers  as  an 
indemnity  for  the  surety,  unless  it  be  also 
shown  that  he  stipulated  with  the  creditor  or 
his  agent  that  his  signature  should  not  have 
effect  until  one  or  both  of  such  things  were 
done,  or  unless  the  agent  obtained  the  signature 
by  fraudulently  representing  that  such  person 
would  sign,  and  that  the  creditor  would  place 
in  such  person's  hands  his  books  and  papers 
to  l>e  by  him  collected  and  applied  in  payment 
of  the  debt.  Martin  v.  Stribling,  1  Speers,  L. 
28. 

And  proof  that  a  person  signing  a  note  as 
surety  heard  the  principal  debtor  ask  the 
cashier  of  the  bank  if  he  would  be  good  on  the 
note,  after  which  he  signed  It  on  the  state- 
ment that  other  sureties  would  also  sign,  when 
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the  principal  said  to  the  cashier:  **I  will  take 
the  note  and  get  the  other  names  on  it  and 
send  or  bring  it  up," — ^to  which  the  cashier  as- 
sented, no  other  names  having  been  mentioned 
in  the  cashier's  presence,  does  not  establish  a 
conspiracy  betwen  the  principal  and  the  cash- 
ier to  get  the  surety  to  sign  under  the  belief 
that  others  were  to  sign.  North  Atchison  Bank 
V.  Gay,  114  Mo.  203. 

So,  the  reaaons  upon  which  the  doctrine  that 
a  delivery  in  escrow  cannot  be  made  to  the 
payee  or  obligee  apply  with  equal  force  to  writ- 
ings which  are  transferable,  executed  upon  con- 
dition that  others  shall  sign,  as  to  writings 
which  are  not  transferable.  Millett  ▼.  Parker, 
2  Met.   (Ky.)  608. 

And  the  common-law  rule  that  a  deed  did 
not  pass  title  by  delivery  to  the  grantee  as  an 
escrow  is  applicable  to  a  sealed  instrument  for 
the  payment  of  money,  though  it  may  be  nego- 
tiated, which  was  executed  by  two  or  three 
parties  and  left  with  the  plaintiff  for  the  pur- 
pose of  procuring  Its  execution  by  a  third  per- 
son where  It  was  to  be  used  In  lien  of  a  former 
instrument  of  the  same  kind.  Neely  v.  Lewis, 
10  III.  32. 

And  an  oral  condition  that  promissory  notes 
were  to  be  signed  by  another  before  taking  effect 
as  such  is  a  nuJIlty  where  they  are  not  delivered 
to  a  third  party  but  to  the  payee  himself.  Mass- 
mann V.  Holscher,  40  Mo.  87. 

And  the  fact  that  a  note  was  delivered  by  a 
surety  thereon  to  the  payee  upon  the  payee 
agreeing  to  obtain  the  signature  of  another  per- 
son thereto  presents  no  defense  in  an  action  on 
the  note,  as  such  an  agreement  by  parol  would 
be  contradictory  to  the  writing,  and  could  not 
be  permitted  to  destroy  its  obligation.  Hubble 
V.  Murphy,  1  Duv.  280. 

So,  a  note  cannot  be  signed  by  a  surety  and 
delivered  upon  condition  that  it  shall  be  signed 
by  others  as  cosureties  to  the  payee,  or  to  his 
agent  for  him,  and  an  answer  alleging  such  a 
delivery  sets  forth  no  defense,  and  parol  evi- 
dence of  such  an  agreement  is  inadmissible 
thereunder,  and  a  Judgment  on  the  pleadings  is 
proper  where  no  fraud  appears.  Hurt  v.  Ford, 
142  Mo.  283,  41  L.  R.  A.  823, 

Though  In  Tennessee  the  rigid  rule  of  the 
common  law  has  been  modified  so  as  to  give  re- 
lief, both  at  law  and  in  equity,  to  a  surety  upon 
a  promissory  note  who  has  signed  upon  the  con- 
dition that  others  shall  sign,  although  the  de- 
livery may  have  been  directly  to  the  payee  or 
obligee.     Alexander  v.  Wilkes,  11  Lea,  221. 

So,  one  of  two  sureties  on  a  promissory  note 
cannot  escape  liability  thereon  on  the  ground 
that  he  signed  on  the  understanding  that  two 
other  designated  persons  should  also  sign, 
which  they  refused  to  do,  where  he  himself 
closed  the  transaction  without  their  signatures, 
and  upon  his  procurement  the  bank  advanced 
the  consideration  therefor.  German-American 
Nat.  Bank  v.  People's  Gas  &  Electric  Co.  63 
Minn.  12. 

And  the  mere  presentation  of  a  note  signed 
by  the  person  presenting  it  and  another  to  a 
third  person  for  his  signature  is  equivalent  to 
a  representation  that  the  two  signers  were 
principals,  and  will  estop  the  person  by  whom  it 
was  formerly  signed  to  claim  that  he  was  a 
surety  only  and  entitled  to  contribution  from 
the  subsequent  signer.  Bobbltt  v.  Shryer,  70 
Ind.  513. 

But  that  one  who  Indorsed  a  note  upon  condi- 
tion that  another  should  indorse  above  his  sig- 
nature had  an  agency,  or  had  t>een  active  in 
getting  a  payment  Indorsed  upon  the  note,  does 
not  constitute  a  waiver  of  the  condition.  Mil- 
ler V.  Gamble.  4  Barb.  146. 
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€.  yotioe  of  condition. 

The  rule  that  a  negotiable  Instmment  exe- 
cuted upon  condition  that  it  should  be  signed 
by  others,  which  condition  was  not  performed, 
is  Invalid  and  not  binding  on  those  who  did 
sign,  where  it  Is  In  the  hands  of  one  who  re- 
ceived It  with  knowledge  or  notice  of  the  viola- 
tion of  the  condition,  is  practically  universal, 
though  there  is  perhaps  a  slight  difference  of 
opinion  as  to  what  Is  sufficient  notice  or  suf- 
ficient to  put  the  holder  upon  inquiry. 

Thus,  if  a  surety  signs  a  note  upon  the  con- 
dition that  someone  else  Is  to  sign,  that  condi- 
tion being  known  to  the  payee  and  assented  to 
by  him,  the  surety  is  not  bound  or  liable  on 
such  note  unless  It  be  signed  by  the  other  party. 
Williams  V.  Luther,  17  Ey.  L.  Rep.  811. 

And  that  sureties  upon  a  note  signed  it  as 
such  upon  the  agreement  and  condition  that 
two  other  solvent  persons  would  also  sign  it, 
which  condition  was  not  performed  and  of 
which  and  its  breach  the  plaintiff  had  due  no- 
tice before  the  note  was  delivered  to  them,  is 
a  valid  defense  in  an  action  thereon  against  the 
surety.  Coffman  v.  Wilson,  2  Met.  (Ky.)  542; 
Blvlns  T.  Ilelsley,  4  Met.  (Ky.)  78. 

And  where  the  payee  of  a  note  knows  that  a 
surety  thereon  had  signed  upon  the  distinct  and 
express  agreement  that  it  was  not  to  be  bind- 
ing upon  him  unless  signed  by  other  parties, 
no  recovery  can  be  had  by  him  against  such 
surety  on  the  note  where  the  signatures  of  such 
other  parties  were  not  obtained.  Jackson  v. 
Cooper,  19  Ky.  L.  Rep.  9;  Hill  v.  Sweetser,  5 
N.  H.  168. 

So,  one  who  writes  his  name  upon  a  draft  as 
guarantor  has  the  right  to  impose  as  a  condi- 
tion to  its  acceptance  by  a  bank  that  another 
person  should  become  his  coguarantor  thereon, 
and  where  the  bank  had  actual  notice  of  such 
condition  prior  to  its  acceptance  of  the  draft 
the  surety  is  not  liable  thereon  where  the  condi- 
tion was  not  performed.  Belleville  Sav.  Bank 
y.  Bomman,  124  111.  200. 

And  a  note  presented  by  the  payee  to  another 
to  sign  as  security  for  its  payment,  and  signed 
by  him  upon  the  false  representation  by  the 
payee  that  another  named  person  would  also 
sign  it  as  a  cosurety  with  him,  which  was  not 
done,  is  void  for  fraud,  the  fraud  being  the  act 
of  the  payee  of  the  note.  Dunn  v.  Smith,  12 
Smcdes  &  M.  602. 

And  one  who  sues  on  a  note  indorsed  by  the 
defendant  upon  condition  that  another  should 
Indorse  it  above  his  signature,  which  condition 
was  not  compiled  with,  is  bound  to  show  how 
it  came  to  his  hands  without  compliance  with 
such  condition.     Miller  v.  Gamble,  4  Barb.  146. 

So  that  the  surety  on  a  note  left  with  the 
maker  with  the  express  understanding  that  he 
was  to  procure  the  signature  of  another  surety, 
and  that  then  the  attorney  for  the  payee  was 
to  get  the  note  discounted  and  receive  the  mon- 
ey for  the  payee,  but  that  such  other  signature 
was  not  secured  and  the  note  was  not  dis- 
counted, but  after  maturity  It  was  indorsed  to 
such  attorney  without  recourse  for  the  purpose 
of  bringing  suit,  is  a  good  defense  in  an  action 
brought  by  him  against  a  surety  who  signed  It, 
4he  attorney  being  a  mere  depository  of  the 
note  and  in  no  sense  an  innocent  holder.  Strick- 
lin  V.  Cunningham,  58  111.  203. 

And  a  person  who  signed  a  note  in  the  pres- 
ence of  the  agent  of  the  payee  and  holder  as 
security,  with  the  understanding  that  he  would 
not  be  bound  unless  another  named  person 
should  also  sign  it  as  security,  and  upon  the 
express  condition  that  such  person  would  sign, 
is  not  liable  where  such  condition  is  not  per- 
formed if  the  understanding  was  mutual. 
Cowan  V.  Balrd,  77  N.  C.  202. 
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So,  one  who  signed  a  promissory  note  as  sure- 
ty for  another  upon  the  understanding  and  con- 
dition that  it  should  not  become  binding  upon 
him  until  it  was  signed  by  other  named  persons 
as  cosureties  thereon  is  not  liable  where  the  note 
Itself  bears  upon  its  face  evidence  that  some 
other  pairty  was  to  sign  it  above  the  name  of 
the  surety  so  sought  to  be  bound  thereby.  Bead 
V.  McLemore,  84  Miss.  110. 

And  a  Joint  note,  which,  when  presented  to 
the  payee,  had  one  of  the  names  thereon  oblit- 
erated or  erased,  which  name  was  prior  in  posi- 
tion to  those  of  the  pearsons  sought  to  be  charged 
thereon,  and  which  name  was  there  when  they 
signed  it,  is  sufficient  to  put  the  payee  upon  in- 
quiry as  to  the  right  to  deliver  the  note  with 
the  name  thus  erased,  and  as  to  whether  or  not 
the  other  parties  consented  to  be  bound  without 
the  person  whose  name  was  erased.  McCram- 
er  V.  Thompson,  21  Iowa,  244. 

And  where  a  bank  takes  a  note  with  notice 
that  a  surety  has  signed  It  upon  condition  that 
it  shall  not  be  delivered  until  others  have  signed 
It  as  cosureties,  and  the  names  of  the  Indorsers 
appear  thereon  one  after  another  without  any- 
thing to  indicate  a  Joint  liability,  a  prima  facie 
case  of  several  consecutive  liability  is  shown, 
which  is  notice  to  the  bank  that  the  condition 
has  not  been  complied  with.  First  Nat.  Bank 
V.  Dawson,  78  Ala.  67. 

So,  testimony  in  an  action  on  a  promissory 
note  against  a  surety  thereon  by  one  of  the 
sureties  as  to  conversations  had  between  him 
and  his  oodefendants,  wherein  he  told  them  he 
would  sign  the  note  as  surety  with  them  in  case 
they  signed  it,  is  admissible  as  tending  directly 
to  sustain  the  defense  that  it  was  signed  on 
condition  that  another  would  sign  it,  who  failed 
to  do  so,  where  there  was  evidence  tending  to 
show  that  the  plaintiff  had  knowledge  of  such 
conversation  when  he  accepted  the  note.  Weis 
V.    Morris  Bros.  102  Iowa,  327. 

But  where  one  of  the  sureties  on  a  note 
signed  a  renewal  note  as  surety  upon  the  rep- 
resentation by  the  principal  that  the  renewal 
would  be  accepted  in  payment  of  the  old  note 
and  that  the  other  surety  upon  the  old  note 
would  sign  It  as  cosurety  with  him,  and  such 
cosurety  refused  to  sign,  and  the  maker  pro- 
cured tbe  signature  of  another  person  as  surety 
In  his  place,  and  the  creditor  accepted  the  note 
so  signed  without  notice  of  the  agreement  be- 
tween the  principal  and  the  surety  first  sign- 
ing, it  is  binding  upon  such  surety  as  the  cred- 
itor had  a  right  to  accept  the  note  tendered  in 
renewal  of  the  original  note  without  reference 
to  whether  it  contained  any  or  all  of  the  names 
agreed  to  be  procured  or  which  appeared  upon 
the  old  note.  Jones  v.  Shelbyvllle  Fire,  L.  & 
M.  Ins.  Co.  1  Met.  (Ky.)  60. 

The  fact  that  officers  of  a  bank  discounting  a 
note  had  said  in  the  beginning  that  three  desig- 
nated persons  would  be  sufficient  security  there- 
on, and  that  one  of  them  refused  to  sign  and  the 
bank  saw  fit  to  take  it  without  such  signature, 
does  not  show  constructive  notice  on  the  part 
of  the  bank  of  an  agreement  between  the  maker 
and  the  signing  sureties  that  it  was  not  to  be 
used  without  procuring  the  signature  of  an- 
other surety.  Farmers*  Bank  v.  Hunt,  124  N. 
C.  171. 

The  fact  that  a  part  of  the  money  derived 
from  the  discount  of  a  note  went  toward  the 
payment  of  a  debt  due  from  the  maker  to  the 
person  discounting  it  does  not  constitute  the 
maker  of  the  note  the  agent  of  the  person  ad- 
vancing the  money  so  as  to  fix  the  latter  with 
knowledge  or  notice  of  an  agreement  between 
the  maker  and  sureties  that  It  should  not  be 
used  until  signed  by  another  surety.     Ibid, 

And  the  burden  of  proof  in  an  action  on  m 
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promissory  note  against  a  surety  thereon,  of 
notice  on  the  part  of  the  holder  of  a  conditional 
delivery  thereof  to  the  payee  by  which  It  was 
not  to  take  effect  until  others  had  signed  as 
cosureties,  rests  with  the  defendant.  First 
Nat.  Bank  y.  Dawson,  78  Ala.  67. 

VI.  Kon-neffotiahle  notes. 

So  far  as  the  rules  differ  non-negotiable  notes 
are  governed  by  the  rules  applicable  to  bonds 
rather  than  that  applicable  to  negotiable  In- 
struments. 

Thus,  sureties  on  a  non-negotiable  note;  who 
signed  It  with  the  agreement  that  It  should  not 
be  delivered  unless  the  signature  of  another 
should  be  obtained  as  cosurety,  may  properly 
claim  that  as  to  them  the  Instrument  was  not 
delivered,  and  that  therefore  they  were  not  lia- 
ble thereon,  where  the  signature  of  such  per- 
son was  never  obtained.  Daniels  v.  Gower,  54 
Iowa,  321. 

And  a  surety  on  a  non-negotiable  promissory 
note  who  signed  It  as  such  upon  the  express  un- 
derstanding that  the  principal  debtor  was  to 
procure  the  signature  of  another  designated  per- 
son as  a  cosurety,  and  that  if  such  name  was 
not  obtained  he  was  not  to  be  bound,  and  that 
it  was  not  to  be  delivered  unless  such  signature 
was  obtained,  is  not  bound  thereby  where  such 
signature  was  not  obtained,  though  the  holder 
had  no  notice  of  the  fact  when  he  took  the 
note.  Ayres  ▼.  Mllroy,  53  Mo.  516,  14  Am.  Bep. 
465. 


And  the  makers  of  an  accommodation  note 
which  was  not  negotiable,  who  consented  to  its 
delivery  only  on  condition  that  it  should  be 
signed  by  ten  solvent  men,  are  not  bound  by 
its  unauthorized  delivery  without  being  so 
signed.  Campbell  Printing  Press  &  Mfg.  Co.  ▼. 
Powell,  78  Tex.  53. 

So,  one  who  signs  a  non-nesrotiable  note  as 
surety  In  just  reliance  upon  the  sureties  whose 
signatures  preceded  his  cannot  be  held  liable 
thereon  if  for  any  reason  they  are  not  liable. 
Daniels  v.  Gower,  54  Iowa,  321. 

And  one  who  signed  a  clerk  and  master's 
notes  upon  the  assurance  that  there  was  to  be 
another  solvent  surety  upon  them  also,  and  re* 
fused  to  sign  them  until  the  other  security 
should  be  procured,  but  signed  upon  the  assur- 
ance by  the  clerk  and  master  that  the  notes 
would  not  be  operative  against  him  until  it 
was  procured,  which  was  never  done,  is  entitled 
to  relief  against  Judgment  taken  by  motion 
against  him  on  such  notes.  Majors  v.  McNelllyp 
7  Helsk.  294. 

And  while  a  party  signing  his  name  condi- 
tionally as  surety  to  clerk  and  master's  notes 
upon  the  understanding  that  another  solvent 
security  should  be  procured  is  not  entitled  to 
relief  by  petition  without  asking  for  process, 
as  the  ground  for  relief  would  be  that  he  never 
became  surety,  but  should  proceed  by  an  origi- 
nal bin  ;  the  proceeding  may  be  considered  as  an 
original  bill,  and  relief  granted  where  all  the 
parties  appear  and  make  defense  without  pro- 
cess.    Ibid.  F.  H.  B. 
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STATE  of  Arkansas,  Appt., 

V, 

LANCASHIRE  FIRE    INSURANCE   COM- 
PANY. 


( 


,Ark. 


) 


1.  A  penal  statate  aflratnst  trnutu  and 
combtnattons  will  not  be  given  an  extra- 
territorial effect  because  the  legislature  after 
the  attorney  general  placed  that  construc- 
tion upon  the  statute  rejected  a  proposed 
amendment  expressly  limiting  its  effect  to 
combinations  formed  to  affect  prices  in  the 
state. 

2.  An  extraterritorial  effect  of  a  stat- 
ute airatnst  trasts  and  combinations 
does  not  follow  from  thd  use  of  the  words 
*'any  corporation,  partnership,  or  individual," 
and  "any  pool,  agreement,  contract,  combina- 
tion," in  describing  the  persons  or  acts  to 
which  the  statute  applies. 

8.  A  foretirn  insarance  contpanT  dotnv 
basiness  in  Arlcansas,  which  enters  into 
an  agreement  with  other  insurance  companies 
formed  outside  the  state,  for  the  purpose  of 
fixing  the  rates  of  Insurance  In  foreign  coun- 
tries, not  intended  to  affect,  and  which  does 
not  affect,  persons,  property,  or  prices  of  in- 
surance in  the  state,  does  not  thereby  sub- 
ject Itself  to  the  penalty  Imposed  by  act  May 
6,  1899,  upon  any  corporation  transacting 
any  kind  of  business  in  the  state,  which  be- 
comes a  party  to  any  pool  or  combination  to 
tix  or  limit  rates  of  insurance. 

(May  27,  1899.) 

Note. — For  cases  similar  to  the  above,  see 
State  V.  Phlpps  (Kan.)  18  L.  R.  A.  657;  Queen 
Ins.  Co.  V.  State  (Tex.)  22  L.  R.  A.  483;  iGtna 
Ins.  Co.  V.  Com.  (Ky.)  po8t,  355;  and  State, 
Crow,  V.  Firemen's  B^und  Ins.  Co.  (Mo.)  po«t^368. 
45  L.  R.  A. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County 
sustaining  a  demurrer  to  a  complaint  charg- 
ing defendant  with  violating  the  anti-trust 
laws.     Affirmed, 

Statement  by  Rlddiok,  J. : 

The  attorney  general  of  the  state  filed  a 
complaint  against  the  defendant,  Lancashire 
Fire  Insurance  Company,  alleging  that  it 
was  a  foreign  corporation,  organized  under 
tho  laws  of  England;  that  it  was,  on  and 
after  March  6,  1899,  engaged  in  the  business 
of  insuring  property  in  this  state  against 
loBB  or  damage  by  fire;  and  that  while  so 
engaged  it  became  and  was  a  member  of  a 
pool  or  combination  with  other  corporations 
engaged  in  a  similar  business,  to  regulate  or 
fix  the  price  or  premium  to  be  paid  for  in- 
suring property  against  loss  or  damage  by 
fire;  wherefore  he  asks  judgment  against 
said  company  for  the  sum  of  $5,000.  The 
defendant  company  filed  its  answer,  admit- 
ting that  it  was  engaged  in  the  business  of 
in.suring  property  against  loss  or  damage  by 
fire,  as  alleged  in  the  complaint,  but  denied 
that  while  so  engaged  in  business  of  insur- 
ing property  in  this  state  it  became  or  w^s 
a  member  of  any  pool  or  combination,  either 
in  this  state  or  elsewhere,  for  the  purpose  of 
fixing  or  regulating  the  price  or  premium  to 
be  paid  for  insuring  property  in  this  state 
against  loss  or  damage  by  fire,  etc.  The 
state,  by  her  attorney,  filed  a  demurrer  to 
this  answer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  valid  de- 
fense. The  circuit  court  overruled  the  de- 
murrer, and,  the  state  electing  to  stand  on 
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Ha  demurrer,  final  judgment  was  entered 
against  it>  from  which  judgment  the  state 
appealed. 

Messrs,  Jeff  DaTia,  Attorney  General, 
Cl&arlea  Jaeobaon,  Jesse  C.  Hart,  and 
Hal  Id,  Nonvood,  for  appellant: 

A  declaration,  though  not  drawn  in  ac- 
cordance with  the  precedents,  containing 
necessary  commencement,  statement,  and 
breach  is  held  sufficient. 

Dougherty  v.  Edwards,  25  Ark.  84. 

Under  the  Code  no  specific  form  need  be 
followed  when  technical  words  are  used. 

Hughes  v.  Watt,  26  Ark.  228. 

When  some  of  the  averments  of  a  com- 
plaint are  wanting  in  completeness  and  cer- 
tainty, defendant's  remedy  is  by  motion  to 
have  the  pleading  rendered  more  definite. 

Mcllroy  v.  Adams,  32  Ark.  315;  Mc- 
Creary  v.  Taylor,  38  Ark.  393. 

The  common-law  rules  in  regard  to  cer- 
tainty in  pleading  are  abrogated  by  the 
Code. 

Bushey  v.  Reynolds,  31  Ark.  657;  Bu^h  v. 
Cella,  62  Ark.  378. 

It  is  sufficient  if  the  charges  be  in  the  lan- 
guage of  the  act  creating  the  penalty,  or  in 
words  of  equivalent  import. 

Kirkpatrick  w  Steicart,  19  Ark.  695. 

The  office  of  a  demurrer,  under  the  Code, 
is  to  state  objections  apparent  upon  the  face 
of  the  pleadings. 

Nordman  v.  Craighead,  27  Ark.  369. 

In  indictments  for  offenses  created  by 
statute,  all  that  is  required  in  ordinary  cases 
is  that  the  olfense  should  be  charged  in  the 
language  of  the  statute  creating  it. 

Medlock  v.  Btate,  18  Ark.  368;  Lemon  v. 
State,  19  Ark.  173. 

If  a  defect  at  all  exists  it  is  a  defect  in 
the  statute^  and  appellee's  remedy  was  not 
by  a  general  demurrer,  but  by  a  motion  to 
make  the  complaint  more  definite  and  cer- 
tain. 

Ball  V.  Fulton  County,  31  Ark.  379; 
Struver  v.  Ocean  Ins.  Co.  16  How.  Pr.  422; 
2  Estee,  PI.  (Boone)  §  3074,  note  79;  Davy 
V.  Betts.  23  How.  Pr.  396;  Dillaye  v.  Wil- 
son, 43  Barb.  261. 

The  state,  in  her  sovereign  capacity,  may 
exclude  foreign  insurance  companies  entire- 
ly from  her  borders,  or  she  may  so  regulate 
their  mode  and  manner  of  doing  business 
within  her  borders,  or  place  such  restric- 
tions and  inhibitions  upon  their  entering 
therein,  as  she  may  see  proper. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
367. 

An  agreement  between  several  fire  insur- 
auce  companies  to  delegate  to  an  association 
of  persons  the  power  of  prescribing  the  pre- 
mium rates,  and  to  abide  by  the  rates  so 
fixed,  is  a  trust  and  a  combine. 

Beach,  Monopolies  &  Trusts,  600. 

In  the  construction  of  all  penal  statutes, 
and  even  constitutionfil  provisions,  the  his- 
tory of  the  enactment,  as  furnished  by  the 
rolls  or  journals,  is  the  very  best  evidence  as 
to  what  is  the  true  intent  or  meaning  of  the 
act  or  lavr 

Hill  V.  Mitchell,  5  Ark.  613. 

The  word  "any"  is  used  thirteen  times  in 
45  L.  R.  A. 


§  1  of  this  act,  and  it  should  be  given  ita 
plain,  natural,  and  ordinary  meaning. 

Re  Board  of  Street  Opening,  133  N.  Y. 
332,  16  L.  R.  A.  180;  Leonard  v.  Com.,  Cas- 
sidy,  112  Pa.  620;  Clark,  Crim.  L.  360;  Cam- 
eron V.  Vandergriff,  53  Ark.  386;  State  v. 
Chapin,  17  Ark.  561,  65  Am.  Dec.  452. 

The  state  has  power  to  impose  any  condi- 
tion it  may  see  proper  on  a  foreign  corpo- 
ration. 

Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
15  L.  ed.  451;  Doyle  v.  Continental  Ins.  Co, 
94  U.  S.  535,  24  L.  ed.  148 ;  United  States  v. 
Trans- Missouri  Freight  Asso.  53  Fed.  Rep. 
440,  19  v.  S.  App.  36,  58  Fea.  Rep.  58,  7  C. 
C.  A.  15,  24  L.  R.  A.  73,  4  Inters.  Com.  Rep. 
443;  State  Freight  Taw  Case,  15  Wall.  232, 
21  L.  ed.  146;  Western  U.  Teleg.  Co.  v.  Tex- 
as, 105  U.  8.  460,  26  L.  ed.  1067 ;  Lemmon  v. 
People,  20  N.  Y.  627;  Ward  v.  Maryland, 
12  Wall.  418,  20  L.  ed.  449. 

The  police  power  of  the  state  in  a  compre- 
hensive sense  embraces  its  whole  system  of 
internal  regulations  by  which  the  state 
seeks,  not  only  to  preserve  the  public  order 
and  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  citi- 
zens with  citizens  those  rules,  good  manners, 
and  good  neighborhood  which  are  calculated 
to  prevent  a  conflict  of  rights,  and  to  insure 
to  each  the  uninterrupted  enjoyment  of  his 
own  so  far  as  it  is  reasonably  consistent 
with  a  like  environment  of  rights  by  others. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  140, 
62  Am.  Dec.  625. 

llie  police  power  of  the  state  is  as  broad 
and  plenary  as  the  taxing  power. 

Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205;  Louisville  d  N.  R.  Co.  v.  Kentucky, 
161  U.  S.  677.  40  L.  ed.  849. 

Every  possible  presumption  is  in  favor  of 
the  validity  of  a  statute  and  its  continuance 
until  the  contrary  is  shown  beyond  a  rea- 
sonable doubt. 

Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253. 

Rules  for  the  conduct  of  the  most  neces- 
sary and  common  occupations  may  be  pre- 
scribed and  enforced  by  a  state  whenever  it 
is  deemed  they  afford  opportunities  for  im- 
position or  fraud. 

Cooley,  Const.  Lim.  5th  ed.  743,  note  1, 
p.  744;  Lothrop  v.  Stedman,  42  Conn.  683; 
Ward  V.  Farwell,  97  111.  593. 

Insurance  companies,  whether  composed 
of  individuals  or  consisting  of  a  company,  or 
existing  as  a  corporation  in  one  state,  and 
authorized  to  carry  on  their  business  there- 
in, have  no  natural  right  to  carry  on  their 
business  in  any  other  state,  and  permission 
to  do  so  can  only  be  secured  in  accordance 
with  the  laws  of  the  latter  state. 

Tiedeman.  Pol.  Power,  281;  Paul  v.  Vir- 
ginia, 8  Wall.  168,  19  L.  ed.  357;  Ducat  v. 
Chicago,  10  Wall.  410,  19  L,  ed.  972;  Liver- 
pool d  h.  Life  d  F.  Ins.  Co.  v.  Massachusetts, 
10  Wall.  566,  Liverpool  d  L.  Life  d  F.  Ins. 
Co.  V.  Oliver,  19  L.  ed.  1029;  Leavenworth 
v.  Booth,  15  Kan.  628;  State  v.  Phipps,  50 
Kan.  609,  18  L.  R.  A.  6.17,  4  Inters.  Com. 
Rep.  297 ;  State  v.  Stone,  118  Mo.  388,  25  L. 
R.  A.  243. 
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The  state  may  regulate  the  carrying  on  of 
any  business  within  its  limits. 

Biggins  v.  Rinker,  47  Tex.  381;  Com,  v. 
Vrooman^  164  Pa.  306,  26  L.  R.  A.  250; 
Beach,  Monopolies  k  Trusts,  §  13 ;  Munn  v. 
lUinoia,  94  U.  S.  124,  24  L.  ed.  83 ;  License 
Cases,  5  How.  583,  12  L.  ed.  291 ;  Minneapo- 
lis d  St.  L.  R,  Co,  V.  Beckwith,  129  U.  S. 
29,  32  L.  ed.  586;  State  v.  Moore,  104  N.  0. 
714;  Com,  v.  Alger,  7  Gush.  84;  Thorpe  v. 
Rutland  d  B.  R.  Co,  27  Vt.  140,  62  Am.  Dec. 
626;  Ck)oley,  Const.  Lim.  6th  ed.  707-720; 
8t.  Louis  d  8.  F.  R,  Co.  v.  Mathews,  166  U. 
S.  16,  41  L.  ed.  617 ;  fifoon  Hing  v.  Crowley, 
113U.  S.  709,  28  L.  ed.  1147;  Crowley  v. 
Christensen,  137  U.  S.  89,  34  L.  ed.  621; 
Bennington  v.  Georgia,  163  U.  S.  304,  41  I., 
ed.  169;  Calhoun  v.  Lanauw,  127  U.  S.  634, 

32  L.  ed.  297 ;  Frishie  v.  United  States,  157 
U.  S.  160,  39  L.  ed.  657 ;  Bolden  v.  Bardy, 
169  U.  S.  391,  42  L.  ed.  791. 

The  object  in  construing  penal,  as  well  as 
other,  statutes,  is  to  ascertain  the  legisla- 
tive intent.  That  constitutes  the  law.  If 
the  language  be  clear,  it  is  conclusive. 

United  States  v.  Bartwell,  6  Wall.  395,  18 
L.  ed.  832;  United  States  v.  Reese,  92  U.  S. 
244,  23  L.  ed.  674;  Re  Coy,  31  Fed.  Rep.  800; 
United  States  v.  Morris,  14  Pet.  474,  10  L. 
ed.  648;  State,  Barton  County,  v.  Kansas 
City,  Ft,  S.  d  Q,  R.  Co,  32  Fed.  Rep.  726; 
Walster  v.  United  States,  42  Fed.  Rep.  891; 
Sickles  V.  Sharp,  13  Johns.  497. 

A  penal  statute  should  not  be  construed 
strictly  for  the  mere  purpose  of  defeating 
it,  when  its  intent  is  plain. 

State  V.  Stone,  118  Mo.  388,  25  L.  R.  A. 
243;  Meadowcroft  v.  People,  163  111.  66,  35 
L.  R.  A.  176;  State,  School  Dist.  No.  6,  v. 
Moore,  45  Neb.  12 ;  Doles  v.  Bilton,  48  Ark. 
305;  Bill  v.  Mitchell,  5  Ark.  613;  Blake  v. 
National  Banks,  23  Wall.  307,  23  L.  ed.  119; 
Edger  v.  Randolph  County  Comrs.  70  Ind. 
332;  23  Am.  &  Eng.  Enc.  Law,  p.  335. 

Courts,  in  construing  a  statute,  may  with 
propriety  regard  the  history  of  the  time 
when  it  was  passed,  and  this  is  frequently 
necessary  in  order  to  ascertain  the  reason, 
as  well  as  the  meaning,  of  particular  provi- 
sions in  it. 

United  States  v.  Union  P.  R.  Co,  91  U.  S. 
79,  23  L.  ed.  228;  United  States  v.  Oregon 
d  C.  R.  Co.  57  Fed.  Rep.  429 ;  United  States 
V.  Wilson,  58  Fed.  Rep.  768;  Stout  v.  Grant 
County  Comrs,  107  Ind.  348;  Bunt  v.  Lake 
Shore  d  M,  S,  R.  Co,  112  Ind.  75;  Connecti- 
cut Mut,  L,  Ins,  Co.  V.  Talhot,  113  Ind.  373; 
Garland  v.  Montgomery  County  Bd,  of  Rev- 
enue, 87  Ala.  223;  Dunlap  v.  United  States, 

33  Ot  01.  136;  Pacific  Coast  S.  S.  Co,  v. 
United  States,  33  Ct  CI.  36;  Leep  v.  St. 
Louis,  I.  M.  d  S.  R.  Co.  58  Ark.  407,  23  L. 
R.  A.  264. 

The  fact  that  a  section  or  portion  of  a  sec- 
tion of  an  act  is  unconstitutional  does  not 
necessarily  render  the  whale  act  void. 

English  v.  State,  31  Fla.  340;  State  v. 
Scott,  98  Tenn.  254,  36  L.  R.  A.  461 ;  State, 
Wheeler,  v.  Stuht,  52  Neb.  209;  Noble  v. 
Mitchell,  100  Ga.  519,  25  L.  R.  A.  238;  Com, 
v.  Vrooman,  164  Pa.  306,  25  L.  R.  A.  250; 
Fort  V.  State,  92  Ga.  8,  23  L.  R.  A.  87. 
45  L.  R.  A. 


Messrs,  Rose,  Heniingway,  ft  Rose, 
Cookrill  ft  Cookrllly  J.  M.  Moore, 
Dodge,  Johnsoiit  Carroll,  ft  Pember- 
ton,  and  Morris  M.  Oolm,  for  appellee: 

In  aid  of  the  construction  of  the  act,  its 
title  may  be  considered. 

Black,  Interpretation  of  Statutes,  174; 
Coosaw  Min,  Co,  v.  South  Carolina,  144  U. 
S.  550,  36  L.  ed.  537;  Church  of  the  Boly 
Trinity  v.  United  States,  143  U.  S.  457,  3d 
L.  ed.  226. 

The  title  says:  "An  Act  Providing  for 
the  Punishment  of  Pools,  Trusts,  and  Con- 
spiracies to  Control  Prices,  and  as  to  Evi- 
dence and  Prosecution  in  Such  Cases." 

An  attempt  to  legislate  for  offenses  that 
do  not  concern  our  property  or  people  can- 
not be  inferred,  for  such  an  inference  would 
lead  to  absurd  results. 

In  the  construction  of  criminal  and  penal 
statutes  the  legislature  is  presumed  to  have 
intended  to  keep  within  the  territorial  lim- 
its of  its  jurisdiction. 

Cooley,  Const.  Lim.  128;  Endlich,  Inter- 
pretation of  Statutes,  §§  167-171,  178;  Bish- 
op, Written  Laws,  §  141 ;  Story,  Confl.  L.  §§ 
18-20;  Iowa  v.  Chicago,  B.  d  Q.  R,  Co.  37 
Fed.  Rep.  497,  3  L.  R.  A.  554;  Grenada 
County  Supers,  v.  Brogden,  112  U.  S.  269, 
Grenada  County  Supers,  v.  Brown,  28  L.  ed. 
707 ;  United  States  v.  Coomhs,  12  Pet  76,  » 
L.  ed.  1006;  Black,  Interpretation  of  Stat- 
utes, 91;  Bond  v.  Joy,  7  Cranch,  360,  3  Lb 
ed.  367. 

The  terms  of  the  act  are  clearly  those  of 
a  criminal  act. 

Boyd  V.  United  States,  116  U.  S.  616,  29 
L.  ed.  746;  Lees  v.  United  States,  160  U.  S. 
476,  37  L.  ed.  1150;  Iowa  v.  Chicago,  B.  d 
Q.  R.  Co,  37  Fed.  Rep.  497. 

Penal  statutes  must  be  strictly  construed. 

Bughes  v.  State,  6  Ark.  134;  Stout  v. 
State,  43  Ark.  415;  Casey  v.  State,  53  Ark. 
336;  Little  Rock  d  Ft,  S,  R,  Co.  v.  Oppen- 
heimer,  64  Ark.  271,  44  L.  R.  A.  353;  United 
States  V.  Bartwell,  6  Wall.  385,  18  L.  ed. 
830;  Whitehead  v.  Wilmington  d  W.  R.  Co. 
87  N.  C.  255 ;  Dwyer  v.  Chilf,  C.  d  S.  F.  R. 
Co.  (Tex.)  23  Am.  &  Eng.  R.  Cas.  654; 
Bawkins  v.  Taylor,  56  Ark.  45;  Basham  v. 
Toors,  51  Ark.  309;  Little  Rock,  B.  S.  d  T. 
R.  Co.  V.  Spencer,  65  Ark.  183,  42  L.  R.  A. 
334;  Watkvns  v.  Griffith,  59  Ark.  344;  Fan- 
ning V.  State,  47  Ark.  442;  St.  Louis,  I,  M. 
d  S.  R.  Co.  V.  Berry,  41  Ark.  517 ;  Re  Mitch- 
ell, 120  Cal.  384;  Tiffany  v.  National  Bank, 
18  Wall.  409,  21  L.  ed.  862. 

The  law  should  have  no  oonstruetion 
which  gives  it  an  extraterritorial  operation. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  243,  40  L.  ed.  956; 
Story,  Confl.  L.  §§  18-20;  Black,  Interpreta- 
tion of  Laws,  91  et  seq.;  Endlich,  Interpre- 
tation of  Statutes,  §§  169,  170,  335;  Bishop, 
Statutory  Crimes,  |  141 ;  Jefferys  v.  Boosey, 
L.  R.  4  H.  L.  946;  Cope  v.  Doherty,  4  Kay 
&  J.  367;  Routledge  v.  Law,  L.  R.  3  H.  L. 
100;  Ex  parte  Blain,  L.  R.  12  Ch.  Div.  522? 
Benderson  v.  Bise,  3  Starkie,  158;  Wells  v. 
Porter,  2  Bing.  N.  C.  722;  Betoitt  v.  Price, 
4  Mann.  &  G.  S55;'Selkrig  v.  Davies,  2  Rose, 
Bankr.   Cas.    311;    Cockerell  v.   Dickens,  3 
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Moore,  P.  C.  C.  133 ;  United  States  v.  Palmer^ 
3  Wheat.  610,  611,  4  L.  ed.  471,  472;  Iowa 
V.  Chicago,  B.  d  Q.  R.  Co.  37  Fed.  Rep.  497 ; 
Boyd  V.  United  States,  116  U.  S.  616,  29  L. 
ed.  746 ;  Bond  v.  Jay,  7  Cranch,  350,  3  L.  ed. 
367 ;  The  Ohio  v.  Stunt,  10  Ohio  St.  687 ; 
Collier  v.  Davis,  94  Ala.  456 ;  People  v.  Cae- 
sar, 1  Park.  Grim.  Rep.  645;  1  Bishop,  Mar. 
&  Div.  §§  353,  657;  2  Nelson,  Mar.  &  Div. 
568;  Van  Voorhis  v.  BHntnall,  86  N.  Y.  18, 
40  Am.  Rep.  505;  Com.  v.  Lane,  113  Mass. 
458,  18  Am.  Rep.  509;  People  v.  Mosher,  2 
Park.  Crim.  Rep.  195;  Tenny  v.  Porter,  61 
Ark.  329;  Bank  of  Harrison  v.  Oibson,  60 
Ark.  269. 

Messrs.  Blackwood   ft   Williams   also 
for  appellee. 

Riddick*  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  against  a  foreign  insur- 
ance company  in  which  the  state,  through 
her  attorney  general,  claims  a  penalty  of 
$5,000.  The  question  presented  is  whether 
a  foreign  corporation,  doing  a  fire  in«uranoe 
business  in  this  state,  subjects  itself  to  a 
penalty,  under  the  recent  statute  against 
trusts  and  combinations,  by  entering  into  an 
agreement  with  other  insurance  companies 
for  the  purpose  of  fixing  rates  of  insurance 
in  foreign  countries,  when  such  agreement 
19  neither  made  in  this  state,  nor  intended  in 
any  way  to  affect  the  prices  or  premiums  to 
be  paid  for  insuring  property  in  this  state. 
As  the  legislature  has  the  power  to  entirely 
exclude  foreign  insurance  companies  from 
doing  business  in  this  state,  it  can,  of 
course,  dictate  the  terms  upon  which  such 
companies,  may  do  business  here.  Tlie 
whole  matter  rests  in  the  discretion  of  the 
legislature.  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  ed.  357.  There  is  no  controversy  on 
this  point,  but  the  attorney  general  con- 
tends that  no  insurance  company,  while  a 
member  of  a  trust  or  combination  to  fix  rated 
in  any  portion  of  the  world,  can  do  business 
here,  without  becoming  liable  to  a  penalty 
under  our  statute.  T^e  defendant,  on  the 
other  hand,  denies  that  the  language  of  the 
statute  in  question  carries  the  meaning  con- 
tended for  by  the  attorney  general,  and  the 
question  before  us  has  reference,  not  to  the 
power  of  the  legislature, — for  that  is  con- 
ceded,— but  to  the  proper  construction  and 
meaning  of  the  statute. 

The  statute  in  question,  so  far  as  it  affects 
this  case,  provides  that  "any  corporation  or- 
ganized under  the  laws  of  this  state  or  any 
other  state  or  country,  and  transacting  or 
conducting  any  kind  of  business  in  this 
state,  or  any  partnership  or  individual 
.  .  .  who  shall  create  or  enter  into  or  be- 
come a  party  to  any  pool,  agreement,  con- 
tract, combination,  association,  or  confeder- 
ation to  fix  or  limit  the  price  or  premium  to 
be  paid  for  insuring  property  against  loss  or 
damage  by  fire,  shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  to  defraud  and  be  sub- 
ject to  the  penalties  as  provided  by  this  act." 
Act  March  6,  1899.  Another  section  pro- 
vides that  "any  person  or  corporation  violat- 
ing any  provisioiu  of  the  act  shall  forfeit 
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not  less  than  $200  nor  more  than  $5,000  for 
every  such  offense,  and  each  day  such  corpo- 
ration or  person  shall  continue  to  do  so  shall 
be  a  separate  offense." 

Before  proceeding  to  discuss  the  language 
of  this  statute,  we  will  notice  an  argument 
on  the  part  of  the  attorney  general  to  the 
effect  that  the  intention  of  the  legislature 
that   this    statute   should   have   the   broad 
meaning  contended  for  by  him  is  conclusive- 
ly shown  by   the  fact  that,   after  he  had 
placed  such  construction  upon  tlie  statute, 
the  legislature  rejected  a  proposed  amend- 
ment expressly  limiting  its  effect  to  combin- 
ations formed  to  affect  prices  in  this  state. 
This  argument  assumes  that  the  only  reason 
moving  members  of  the  legislature  to  oppose 
such  amendment  was  that  they  agreed  with 
the  attorney  general  in  his  construction  of 
the  act,  and  desired  the  act  to  stand  as  he 
construed  it.     But  how  can  we  know  that 
this  assumption  is  true?    While  some  mem- 
bers may  have  acted  from  that  motive,  is  it 
not  just  as  reasonable  to  suppose  that  others 
differed  with  him  in  his  construction  of  the 
law,  and  voted  against  the  amendment  on 
the  ground  that  it  was  unnecessary  and  a 
needless  waste  of  time  to  pass  an  amend- 
ment in  order  to  make  the  law  mean  what 
they  supposed  it  already  meant?    The  set- 
tled rule,  established  by  the  highest  author- 
ity, is  ti^at  but  little  weight  should  be  at- 
tached to  expressions  of  individual  members 
of  the  legislature,  or  to  the  fact  that  certain 
amendments     were    rejected.     Aldridge    v. 
Williams,  3  How.  24,  1.1  L.  ed.  476,  opinion 
by  Chief  Justice  Taney;  Black,  Interpretar 
tion  of  Laws,  226.    These  matters  are  liable 
to  be  misunderstood.     It  is  not  always  true 
that  those  members  who  speak  are  the  most 
influential,  or  that  those  who  speak  expresa 
the  views  of  those  who  do  not  speak,  and  we 
therefore  have  no  means  of  knowing  the  rea- 
sons that  influenced  the  legislature  in  vot- 
ing   down    the   amendment.    To   determine 
the  meaning  of  a  statute,  the  courts  must 
look  mainly  to  the  language  of  the  act  it- 
self; for  that  is  the  final  expression  of  the 
legislative  will,  and  therein  must  such  will 
and  intention  be  sought.     Whatever  the  leg- 
islature may  have  intended,  such  intention 
can  have  no  effect  unless  expressed  in  the 
statute,  for  this,  being  a  penal  statute,  can- 
not be  extended  by  implication.     It  would 
be  in  the  highest  degree  unjust  to  punish 
conduct  not  dearly  forbidden  by  the  law  it- 
self.    Casey  v.  State,  53  Ark.  336.    And  so, 
to  quote  the  words  of  a  recent  opinion  of  the 
Supreme  Court  of  the  United  States,  "we  are 
left  to  determine  the  meaning  of  this  act  as 
we   determine   the   meaning  of   other   acts, 
from  the   language   used   therein."     United 
States  V.  Trans- Missouri  Freight  Asso.  166 
U.  S.  318,  41  L.  ed.  1020. 

The  words  of  the  statute  to  which  coun- 
sel for  state  attach  such  a  wide  meaning 
are,  "any  corporation,"  "any  partnership 
or  individual,"  "any  pool,  agreement,  con- 
tract, combination."  It  will  be  noticed  that 
these  are  general  words.  The  statute  no- 
where expressly  says  that  it  was  intended  to 
have  the  wide  extraterritorial  effect  which 
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the  construction  of  counsel  for  the  state  nee- 
«s<»{Lrily  imputes  to  it. 

Now,  in  determining  the  meaning  of  this 
statute,  we  must  keep  in  mind  certain  well- 
known  rules  of  construction,  based  on  rea- 
son, and  so  well  settled  that  members  of  the 
legislature  must  be  supposed  to  have  been 
familiar  with  them,  and  to  have  had  them  in 
▼iew,  in  framing  the  law.  One  of  these 
rules  is  that  the  legislature  is  presumed  to 
intend  that  its  statutes  shall  not  apply  to 
.a^ts  or  contracts  done  or  effected  beyond  the 
limits  of  the  state,  and  having  no  reference 
to,  or  effect  upon,  persons  or  property  in  this 
«tate.  As  the  legislature  of  each  state  as- 
sembles to  legislate  especially  for  the  bene  (It 
•of  the  people  of  that  state,  it  is  reasonable 
to  suppose,  when  the  statute  does  not  ex- 
;pressly  show  to  the  contrary,  that  it  was 
not  designed  to  punish  acts  done,  or  con- 
tracts made,  in  foreign  countries,  and  affect- 
ing only  the  people  of  such  countries.  For 
this  reason,  although  the  l^islature  may 
use  general  words,  such  as  "any"  or  "all," 
in  describing  the  persons  or  acts  to  which 
the  statute  applies,  still  it  does  not  follow 
that  the  law  has*  an  extraterritori&l  effect; 
for  it  is  presumed  that  the  legislature  did 
not  intend  to  have  such  effect  unless  the 
language  of  the  statute  admits  of  no  other 
reasonable  interpretation.  Bond  v.  t/ay/,  7 
-Cranch,  350,  3  L.  ed.  367.  The  reports  fur- 
nish  numerous  instances  of  the  application 
of  this  rule,  by  which  general  words  used  in 
statutes  are  taken  as  limited  to  cases  within 
the  jurisdiction  of  the  legislature  passing 
the  statute,  and  confining  its  operation  to 
matters  affecting  persons  and  property  in 
-such  jurisdiction.  It  will  be  necessary  to 
notice  only  a  few  of  such  cases. 

In  the  case  of  United  States  v.  PalmeTy  3 
Wheat.  610,  4  L.  ed.  471,  there  was  a  prose- 
-cution  under  a  statute  which  provided  for 
the  prosecution  and  punishment  of  "any 
person  or  persons"  committing  murder  or 
robbery  upon  the  high  seas.  Chief  Justice 
Marshall,  discussing  in  that  case  the  ques- 
tion whether  the  act  applied  to  all  persons 
^committing  such  crimes,  or  only  to  those  ow- 
ing allegiance  to  the  United  States  or  com- 
mitting the  offense  against  her  citizens,  said 
that  no  doubt  Congress  had  power  to  enact 
laws  punishing  pirates,  although  they  may 
be  foreigners  and  may  have  committed  no 
particular  offense  against  the  United  States. 
He  admitted  that  the  words,  "any  person  or 
persons,"  used  in  the  statute,  were  broad 
enough  to  comprehend  every  human  being; 
but  he  said  that  such  general  words  must  be 
limited  in  some  degree,  and  he  held  that  it 
was  offenses  against  the  United  States,  not 
offenses  against  the  human  race,  that  Con- 
gress by  the  law  intended  to  punish.  "Every 
nation,"  he  said,  "provides  for  such  offense 
the  punishment  its  own  policy  may  dictate, 
and  no  general  words  of  a  statute  ought  to 
be  construed  to  embrace  them  when  commit* 
ted  by  foreigners  against  a  foreign  govern- 
ment." 

So,  a  learned  English  court,  construing  an 
act  of  Parliament  which  abolished  certain 
weierhts  and  measures,  and  enacted  "that 
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any  contract,  bargain,  or  sale  made  by  any 
such  weights  or  measures  shall  be  wholly 
null  and  void,"  held  that  the  general  words 
used  in  the  law  should  be  limited  to  con- 
tracts in  which  the  goods  bought  or  sold 
were  to  be  weighed  in  that  country,  and  that 
the  statute,  though  the  words  used  were  aa 
broad  as  those  under  consideration  here,  had 
no  application  to  contracts,  though  made  in 
England,  when  the  goods  were  to  be  weighed 
in  a  foreign  country.  Rosseter  v.  CahU 
mann,  8  Exch.  361. 

If  it  were  necessary,  hundreds  of  cases 
and  statutes  could  be  referred  to  in  which 
general  words  are  thus  limited.  It  is  com- 
mon for  penal  statutes  to  contain  general 
words  such  as  "any"  or  "all,"  in  order  to 
cover  all  persons  of  the  kind  referred  to  in 
the  state  where  the  legislature  a'lsembles; 
but  these  general  words  must  necessarily  he 
treated  as  limited  in  some  respects,  other- 
wise innumerable  conflicts  between  the  laws 
of  different  states  and  countries  would  re- 
sult, and  unutterable  confusion  be  brought 
into  the  law.  Among  the  vast  number  of 
cases  construing  such  statutes,  it  is  doubtful 
if  one  can  be  found  in  which  such  |;eneral 
words  have  not  been  treated  as  limited  to 
some  extent,  for  it  is  unusual  for  a  legisla- 
ture to  intend  that  its  statutes  shall  apply 
over  the  whole  world.  For  these .  reasons, 
we  think  the  words,  "any  pool  or  com  ui  na- 
tion," used  in  the  statute  here,  must  al^ 
bo  treated  as  limited,  and  we  cannot  adept 
the  broad  construction  contended  for  by  the 
state's  counsel. 

The  cases  cited  by  the  attorney  general 
on  this  point  do  not,  we  think,  support  his 
construction  of  this  statute.  Take,  for  in- 
stance, the  case  of  Leonard  v.  Com.,  (Jaasidy, 
112  Pa.  620,  cited  by  him,  in  which  the  court 
construed  a  section  of  the  Constitution  of 
Pennsylvania  which  provided  that  "any  per- 
son who  shall  while  a  candidate  for  office  be 
guilty  of  bribery,  fraud,  or  wilful  violation 
of  any  election  law  shall  be  forever  disquali- 
fied from  holding  any  office  of  trust  or  nrofft 
in  this  commonwealth."  The  court  held  that 
this  meant  "any  election  law  then  in  exist- 
ence or  thereafter  to  be  passed  by  the  legis- 
lature, which  that  body  had  a  right  to  pass." 
It  will  be  noticed  that  the  court  limited  the 
general  words  "any  election  law"  to  laws 
passed  by  the  legislature  of  Pennsylvp.nia. 
But,  if  the  court  had  applied  the  rules  of 
construction  contended  for  here  by  counsel 
for  the  state,  the  words,  "any  election  lii\r," 
would  have  included  the  election  laws  of  ev- 
ery state  or  country,  so  as  to  prohibit  per- 
sons violating  such  laws  in  another  state 
from  afterwards  holding  office  in  Pennsyl- 
vania. But  no  such  broad  construction  was 
suggested  by  either  court  or  counsel  in  that 
case. 

Again,  take  the  illustration  that  the  attor- 
ney general  makes  of  a  man  in  Missouri 
who  shoots  and  kills  a  person  in  this  state. 
He  says  that  such  a  man  could  be  indicted 
and  punished  here.  Suppose  that  this  is  so, 
still  the  argument  is  not  in  point,  for  the 
defendant  here  denies  that,  either  in  Mis- 
souri or  elsewhere,  it  has  entered  into  cr 
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made  any  combination  to  affect  rates  in  this 
Btate.  In  other  words,  to  continue  the  illus- 
tration, it  denies  that  it  has  shot  or  killed 
any  man  in  this  state,  yet  the  state,  by  its 
demurrer,  says  that  this  is  not  a  good  an- 
swer. 

But  let  us  follow  the  argument  of  counwel 
for  the  state,  and  see  whither  it  would  lead. 
The  defendant  company  is  an  English  corpo- 
ration, engaged  in  the  business  of  lire  insur- 
ance. It  may,  and  probably  does,  carry  on 
such  business,  not  only  in  America,  but  also 
in  Europe  and  Asia.  Now,  under  the  con- 
struction which  counsel  for  the  state  seeks 
to  have  placed  on  this  statute,  if  this  Eng- 
lish company,  while  doing  business  here, 
should,  at  its  office  in  England,  enter  into  an 
agreement  with  other  foreign  companies,  for 
the  purpose  of  fixing  rates  of  fire  insurance 
in  Hong  Kone  or  in  the  city  of  Canton, 
China,  it  would  at  once  become  liable  to  a 
penalty,  under  our  statute;  for  counsel  for 
the  state  contend  that  the  words,  ''any  pool 
or  combination,"  used  in  the  statute,  em- 
brace such  combinations  in  any  portion  of 
the  world.  This,  we  admit,  is  the  logical 
result  of  their  construction  of  the  law.  XJiere 
is  no  middle  ground.  Either  the  act  applies 
only  to  combinations  affecting  persons,  prop- 
erty, or  prices  in  this  state,  or  its  scope  is 
unlimited.  If  this  be  the  meaning  of  tbe 
statute,  then,  if  the  attorney  general  was 
informed  that  a  company  doing  business 
here  had  entered  into  a  c<)mbination  in  Ja- 
pan or  South  Africa  fixing  rates  of  fire  in- 
surance in  those  countries,  he  would  be  re- 
quired to  institute  an  inquiry,  and  perhaps 
to  take  proof.  It  is  easy  to  see  that,  under 
such  a  law,  litigation  might  take  a  wide 
range,  for  the  field  of  evidence  would  be  as 
wide  as  the  habitable  globe.  Investigations 
of  that  kind  would  be  expensive.  The  time 
of  the  attorney  general  and  the  courts  of 
the  state  would  often  be  consumed  by  con- 
troversies concerning  trusts  and  combina- 
tions in  different  parts  of  the  world,  having 
no  reference  to,  or  effect  upon,  the  people  of 
this  state.  If  the  legislature  intended  the 
statute  to  have  such  a  broad  scope,  it  should 
have  expressly  said  so  in  plain  words. 

It  is  so  unusual  for  a  legislature  to  intend 
that  its  acts  shall  have  such  world-wide 
effect  that  courts  are  never  justified  in  put- 
ting such  construction  upon  them,  if  their 
language  admits  of  any  other  reasonable  in- 
terpretation. Bond  V.  Jay,  7  Cranch,  350, 
3  L.  ed.  367.  Such  a  construction  might  re- 
sult in  defeating  the  main  purpose  in  pass- 
ing the  act,  for  it  is  evident  that  one  object 
in  passing  the  act  was  to  encourago  com- 
petition. By  preventing  the  combinations 
and  agreements  named  m  the  act,  the  legis- 
lature wisely  intended  to  stimulate  compe- 
tition, and  thus  reduce  prices.  But  it  might 
happen  that  a  company  willing  to  lower 
prices  here  might,  by  force  of  circumstances, 
be  compelled  to  enter  such  combinations  in 
certain  foreign  countries  whose  laws  permit 
them.  If  such  a  company  can  for  that  rea- 
son only  be  shut  out  from  doing  business 
here,  although  its  contract  as  to  prices  in 
«iieh  foreign  country  had  no  reference  to,  or 
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effect  upon,  prices  here,  competition,  instead 
of  being  increased,  mieht  be  lessened,  and 
prices  thereby  increased. 

Again,  this  statute  not  only  forbids  cor- 
porations from  entering  into  pools  and  com- 
binations, but  it  also  forbids  individuals, 
persons,  and  partnerships,  and  they  are  sub- 
jected .  to  like  penalties.  Now,  while  the 
legislature  can  dictate  the  terms  under  which 
corporations  of  other  states  may  do  business 
here,  it  does  not  have  such  control  of  the 
citizens.  If  a  merchant  of  Missouri,  doing 
business  also  in  this  state,  should  enter  into 
a  pool  or  combination  in  Missouri  to  regu- 
late prices  there,  but  not  intended  to  have 
effect  in  this  state,  our  legislature  could 
not,  on  that  account,  prevent  him  from  do- 
ing business  here  or  subject  him  to  a  penalty. 
So,  if  we  adopt  the  construction  contended 
for  by  the  attorney  general,  we  must  as- 
sume, as  to  a  portion  of  the  statute,  that  the 
legislature  was  attempting  to  do  something 
it  plainly  had  no  right  to  do,  and  such  por- 
tion must  be  treated  as  unconstitutional  and 
void.  But  the  courts  always  endeavor  to 
avoid  declaring  an  act,  or  any  part  thereof, 
unconstitutional.  If  it  can  reasonably  be 
done,  they  avoid  such  a  result  by  giving  the 
statute  such  a  construction  as  will  enable  it 
to  take  effect  in  all  its  parts;  for  the  pre- 
sumption is  that  the  legislature  intended  the 
whole  act  to  take  effect.  This  furnishes  an- 
other reason  why  the  construction  contend- 
ed for  by  counsel  for  the  state  should  not  be 
adopted. 

Our  conclusion  is  that  this  statute  does  not 
apply  to  pools  or  combinations  formed  out- 
side of  this  state,  and  not  intended  to  affect, 
and  which  do  not  affect,  persons,  property, 
or  prices  of  insurance  in  this  state.  In 
other  words,  we  are  of  the  opinion  that  the 
legislature,  by  this  act,  did  not  intend  to 
prohibit  or  punish  acts  done,  or  agreements 
made,  in  foreign  countries,  by  corporations 
doing  business  here,  when  such  acts  or  agree- 
ments have  reference  only  to  persons,  prop- 
erty, or  prices  in  such  foreign  countries.  We 
therefore  hold  that  the  answer  sets  up  a 
valid  defense,  and  that  the  demurrer  thereto 
was  properly  overruled. 

Entertaining  no  doubt  of  the  correctness 
of  the  judgment  of  the  Circuit  Court,  the 
same  is  affirmed. 


Wood,  J.,  concurring: 

The  proposition,  when  analyzed,  is  ex- 
ceedingly simple.  The  legislature  has  no  ex- 
traterritorial power  to  punish  crime.  The 
crime  specified  in  this  act  is  the  entering 
into,  becoming  "a  member  of,  or  a  party  to, 
any  pool,''  etc.,  'Ho  fix  or  limit  the  prices  or 
premiums  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,"  etc.  If  a 
foreign  corporation  doing  business  in  this 
state  enter  into,  or  become  a  member  of,  this 
pool  or  trust  beyond  the  limits  of  the  state, 
then  the  crime  is  clearly  committed  beyond 
the  limits  of  the  state,  unless  the  pool  or 
trust  is  to  fix  the  premiums  for  insuring 
property  in  Arkansas,  in  which  event  the 
crime  put  in  motion  in  the  foreign  state 
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takes  effect  and  becomes  complete  in  Arkan- 
sas. Just  as  in  the  cases  cited  by  the  at- 
torney general,  where  a  man  in  one  state 
throws  a  stone  or  shoots  a  gun  across  the 
line  and  kills  a  man  in  another  state,  or 
forms  a  conspiracy  in  one  state  to  burn  or 
destroy  property  in  another  state,  the  crime, 
in  such  cases,  becomes  complete  where  tlie 
person  is  killed  or  where  the  property  is  de- 
stroyed. But  where  the  foreign  corpora- 
tion enters  into,  and  becomes  a  member  of, 
a  pool  or  trust  in  a  foreign  state,  which  does 
not  purport  to,  and  does  not,  in  any  manner, 
aflFect  the  property  of  the  people  of  this  state, 
of  course  no  crime  is  committed  in  this  state. 

The  legislature  certainly  did  not  intend 
to  make  a  crime  and  punish  the  mere  act  of 
doing  business  in  this  state  by  a  foreign  in- 
surance company,  although  a  member  of  a 
pool  or  trust,  whether  in  or  out  of  the  state ; 
for  the  very  gravamen  of  the  crime  is  enter- 
ing a  pool  or  trusrt  to  fix  the  price  or  pre- 
miums to  be  paid  for  insuring  property,  etc. 
Now,  suppose  the  member  of  the  pool  or 
trust  in  the  foreign  sitate  proposed  to  do 
business,  and  did  business,  in  Arkansas  on 
a  strictly  competitive  basis,  which  tended  to 
cheapen  and  lower  the  rates  of  insurance  to 
the  people  of  this  state;  could  any  dispas- 
sionate lawyer  say  that  the  legislature  in- 
tended by  this  act  to  punish  such  a  beneficial 
and  commendable  deed  as  that?  Certainly 
not.  The  legislature  manifestly  was  intend- 
ing to  correct  an  evil  existing  which  affects, 
or  might  affect,  injuriously  the  people  of  this 
state. 

Now,  the  prohibiting  of  foreign  corpora- 
tions from  doing  business  in  this  state  on 
any  terms  and  conditions  that  the  legisla- 
ture may  prescribe  is  one  thing,  and  the 
punishing  of  them  for  any  crime  they  may 
commit  is  another,  and  entirely  different 
thing.  As  to  the  former, — the  privilege  to 
do  business, — the  legislature  had  the  power 
to  say:  "Foreign  corporations,  you  cannot  do 
business  in  this  state  if  you  are  a  member  of 
a  pool  or  trust  to  fix  or  limit  prices  anywhere 
in  the  wide  world."  As  to  the  latter, — the 
entering  the  pool  or  trust, — ^they  could  only 
say:  "You  will  be  punished  with  the  severe 
penalties  demanded  by  the  act,  if  you  are  a 
member  of  a  pool  or  trust  to  fix  the  price  or 
premium  upon  property  in  Arkansas."  As 
the  legislature  had  no  power  to  punish  for- 
eign corporations  for  becoming  members  of 
a  pool  or  trust  outside  of  the  s^te,  which  do 
not  propose  to  affect  prices  in  the  state,  and 
as  it  did  have  full  power  to  punish  them  for 
entering  pools  or  trusts  to  affect  prices  or 
premiums  in  Arkansas,  and  also  to  forfeit 
their  right  to  do  business  in  this  state,  is 
it  not  conclusive  that  they  intended  by  the 
words,  "any  pool  or  trust,"  to  mean  any  pool 
or  trust  to  fix  the  price  or  premium  on  prop- 
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erty  in  this  state?     We  must  not  convict  the- 
legislature  of  doing,  or  attempting  to  do,  & 
vain  and  idle  thing.     Had  the  legislature  in- 
tended to  exclude  foreign  corporations  that 
were  members  of  a  pool  or  trust  anyvvhera 
in  the  world    to  fix    prices    anywhere,    how 
easy  would  it  have  been  to  have  made  it  un- 
lawful for  such  corporations  to  do  business- 
in  this  state^  and  to  have  provided  sufficient 
penalties  for  the  violation  of  such  law  to  se- 
cure its  enforcement!     But  no  such  thing  as 
that  was  provided    in    the   act   under    con- 
sideration.    The  purpose  of  the  legislature 
is  doubtless  correctly  reflected  in  the  title^ 
"An  Act  Providing  for   the   Punishment    of 
Pools,  Trusts,  and   Conspiracies  to  Control 
Prices,"  etc.     The  fact  that  the  legislature 
embraced  the  other  persons  named  in  the  act 
along  with  foreign  cor])oration3  shows  that 
it   intended  that   these   corporations  might 
be  considered  as  violating   the   law    in    the 
same  way  as  any  '^partnership  or  individual 
or  any  other  association  or  persons  whatso- 
ever" might  do.     It  is  an  egregious  mistake 
to   suppose   that    a    foreign    corporation    is 
guilty  of  an  offense  for  merely  doing  busi- 
ness in  this  state,  or  to  consider  the  act  of 
doing  business  as  an  element  of  the  offense 
under  this  law.     It  would  be  no  more  an 
offense  for  them  to  do  business  than  for  do- 
mestic   corporations   or    individuals    to    do 
business.     Foreign  corporations  are  express- 
ly authorized  to  do  business.     The  doing  of 
business  by  them  is  not  an  ingredient  of  the- 
offense  at  all.     The  words,  "and  transacting 
or  conducting  any  kind  of  business  in  this 
state,"  applied  to  them,  are  us^d  in  the  sense 
merely    of    descriptio    personarum.      They 
merely  indicate  that  these  corporations  are 
within   t'be   legislative   jurisdiction   because 
of  the  fact  of  their  doing  business  in  this 
state.     There  are  no  separate  acts  conjoined 
as  the  attorney  general  supposes  and  argues^ 
but  one  act.     The  proof  which  would  estab- 
lish the  crime  would  also  establish  the  for- 
feitures of  the   right  to  do  business   in  the 
state.     The  legislature  could  both  forfeit  the 
right  of  the  insurance  company  to  do  busi- 
ness and  punish  for  the  crime  of  entering  a 
pool  or  trust  to  fix  the  price  or  premium,  if 
the  act  was  done  in,  or  became  complete  and 
effectual  in,  Arkansas,  but  it  could  not  pun- 
ish for  the  crime  unless  it  did.     Therefore 
the  fact  that  the  legislature  has  included  in- 
dividuals and  domestic  and  foreign  corpora- 
tions, and  has  prescribed,  as  a  result  of  the- 
violation  of  this  act,  both  a  penalty  for  the 
crime  committed  and  a  forfeiture  of  the  right 
to  do  business,  shows  conclusively  that,  as  to- 
foreign  corporations,  it  could  only  have  in- 
tended to  reach  such  of  these  corporations 
as  were  in  a  pool  or  trust  in  this  state  or  in 
a  foreign  state   to   regulate   prices   in   this- 
state. 
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!•  Contracts  rearolatliiK  tnsnrance 
rates  are  not  within  Stat.  §  3915,  prohibit- 
ing combinations  to  regulate,  control,  or  fix 
the  price  of  "any  merchandise,  manufactured 
articles,  or  property  of  any  kind." 

2.  A  combination  for  the  purpose  of 
maintaining  rates  of  Insurance,  al- 
thou^  it  may  be  a  Told  contract,  is  not  an 
indictable  offense  at  common  law. 

8.  Valid  service  of  summons  on  a  nils- 
demeanor  Indictment  against  a  foreign 
insurance  company  may  be  made  under  Stat. 
g  631,  requiring  consent  to  service  of  process 
on  the  commissioner  "in  any  action,"  and 
Crlm.  Code,  g  147,  providing  that  process 
upon  indictments  shall  be  served  as  in  civil 
actions. 

(Ouffv,  /.«  dissents  from  propositions  1  and  £.) 
(June  15,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  convicting  defendants  of  conspiring 
to  stihe  free  competition  among  fire  insur- 
ance companies  as  to  rates.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  S.  E.  Sloss  and  W.  W.  Thium, 
for  appellants: 

The  indictment  is  bad  upon  two  grounds: 

1.  Because  it  is  defective  in  form  and 
wholly  insufficient  in  stating  the  facts  of  the 
alleged  offense  so  as  to  apprise  defendants 
of  the  offense  charged  in  order  that  the 
judgment  therein  would  be  a  bar  to  any 
other  prosecution  for  the  same  offense.  This 
is  true  whether  the  offcnde  attempted  to  be 
described  be  a  criminal  conspiracy  by  stat- 
ute or  at  common  law,  or  whether  it  be  such 
by  reason  of  the  object  being  unlawful  or 
whether  by  reason  of  the  use  of  unlawful 
means  in  a'Ceomplishing  the  object. 

Crim.  Code,  §S  122-124;  Com.  v.  Ward, 
92  Ky.  158;  United  States  v.  Walsh, 
5  Dill.  58;  March  v.  People,  7  Barb.  391; 
Lambert  v.  People,  9  Cow.  678;  State  v. 
Parker,  43  N.  H.  83 ;  State  v.  Keach,  40  Vt. 
118;  State  V.  Roberts,  34  Me.  320;  State  v. 
Mayberry,  48  Me.  218;  State  v.  Ripley,  31 
Me.  386;  Com.  v.  Wallace,  16  Gray,  221; 
Com.  V.  Prius,  9  Gray,  127;  Wright,  Crimi- 
nal Conspiracies,  205,  211,  257. 

2.  The  combination  of  insura^ice  com- 
panies for  inspection  in  common  and  to  fix 
rates  of  insurance  is  no  criminal  offense  in 
Kentucky  by  common  law  or  by  statute,  and 
the  indictment  does  not  describe  any  offense 
known  to  the  law.  Kentucky  courts  an- 
nounce that  only  such  rules  of  the  common 
law  of  England  and  acts  of  Parliament  as 

Note. — See  the  preceding  case  of  State  v.  Lan- 
eashire  F.  Ins.  Co.  (Ark.)  ante,  348,  and  foot- 
note thereto;  also  State,  Crow,  v.  Firemen's 
Fund  Ins.  Co.  (Mo.)  post,  863. 
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are  of  a  general,  and  not  local,  nature  to 
that  Kingdom,  and  were  in  force  prior  to 
1607,  are  adopted  by  this  state,  and  "that 
no  rule  of  the  common  law  not  then  recog- 
nized and  in  force  in  England  should  be 
recognized  and  enforced  here." 

Lathrop  v.  Commercial  Bank,  8  Dana, 
121,  33  Am.  Dec.  481;  Ray  v.  Sweeney,  14 
Bush,  2,  29  Am.  Rep.  388. 

No  case  for  conspiracy  other  than  under 
statute  can  be  found  in  England  prior  to 
1607,  though  it  is  remarked  that  a  conspir- 
acy to  falsely  indict  a  man  for  murder 
would  be  a  conspiracy  at  common  law.  The 
then  existing  statutes  against  combinations 
to  raise  wages  and  to  raise  prices  of  food 
stuffs,  etc.,  on  the  way  to  market  have  never 
been  extended  beyond  their  terms,  and  do 
not  embrace  the  subject-matter  here.  There 
arc  no  conspiracies  punishable  at  common- 
law  except  those  involving  fraud,  malice, 
political  conspiracies,  conspiracies  to  com- 
mit crimes,  to  maintain  false  suits  and 
prosecutions,  etc.  Combinations  in  the 
business  world  in  restraint  of  trade,  etc., 
while  in  many  cases  v^oid  as  against  public 
policy  so  that  contracts  made  in  pursuance 
thereof  are  not  enforceable,  are  not  unlaw- 
ful in  the  sense  of  being  criminal. 

Wright,  Criminal  Conspiracies,  chap.  1, 
and  notes  (accompanied  by  (Arson's  Ameri- 
can Cases)  :  Sir  J.  S.  Stephen,  History  of 
the  -  Criminal  Law  of  England,  chap.  30 ; 
Mogul  8.  S.  Co.  v.  McGregor,  L.  R.  21  Q.  B. 
Div.  544,  L.  R.  23  Q.  B.  Div.  616  [1892] 
A.  C.  25;  Queen  Ins.  Co.  v.  State,  86  Tex.  250, 
22  L.  R.  A.  483;  Anheuser-Busch  Brewing 
Asso.  V.  Houck  (Tex.  Civ.  App.)  27  S.  W. 
692;  Continental  Ins.  Co.  v.  Board  of  Fire 
Underwriters,  67  Fed.  Rep.  313;  State  v. 
Rickey,  9  N.  J.  L.  364;  Huston  v.  Reut' 
linger,  91  Ky.  333;  Schulten  v.  Bavarian 
Brewing  Co.  96  Ky.  224;  Sayre  v.  Louis- 
ville Union  Benev.  Asso.  1  Duv.  143,  85  Am. 
Dec.  613;  Brewster  v.  C.  Miller's  Sons,  19 
Kv.  L.  Rep.  593,  38  L.  R.  A.  505 ;  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio  d  M.  R.  Co.  98  Ky. 
152,  36  L.  R.  A.  850;  Hetterman  v.  Powers, 
19  Ky.  L.  Rep.  1087,  39  L.  R.  A.  211;  Long- 
shore Printi7ig  Co.  v.  Howell,  26  Or.  527,  28 
L.  R.  A.  464;  Union  P.  D.  d  0.  R.  Co.  v. 
Cook,  cited  in  50  Am.  &  Eng.  R.  Oas.  89, 
note;  Fire  Ins.  Cos.  v.  State,  75  Miss. 
24 ;  United  States  v.  Addyston  Pipe  d  S.  Co. 
54  U.  S.  App.  723,  85  Fed.  Rep.  271,  29  C. 
C.  A.  141. 

The  Kentucky  statute  being  broader  than 
the  common-law  statutes,  and  embracing  the 
subject-matter  of  those  statutes,  and  many 
other  matters  besides,  and  being  general  in 
its  character,  supersedes  and  substitutes  all 
previous  laws  existing  on  the  subject  of 
pools,  trusts,  and  combinations. 

Ky.  Stat.  §  3915;  Ky.  CJonst.  §  198;  End- 
lioh.  Interpretation  of  Statutes,  §  203;  Com. 
v.  Cooley,  10  Pick.  37;  Com.  v.  Marshall,  11 
Pick,  350,  22  Am.  Dec.  377 ;  State  v.  Boog- 
her,  71  Mo.  631 ;  Totcle  v.  Marrett,  3  Me.  22, 
14  Am.    Dec.  206;    Broaddua  v.    Broaddus^ 


856 


Kentucky  Coubt  of  Appbals. 


JUJNB, 


10  Bush,  299;  Patterson  v.  Com.  86 
Ky.  313;  Smith  v.  Mattingly,  96  Ky.  228; 
Buohannon  v.  Com.  95  Ky.  334;  Lot^g  v. 
Stone,  19  Ky.  L.  Rep.  246. 

Criminal  statutes  may  be  confined  to  the 
matters  embraced  in  them,  and  no  one  can 
be  deprived  of  his  life,  liberty,  or  property 
by  virtue  of  criminal  laws,  unless  the  same 
bo  definite,  and  expressly  and  clearly  em- 
brace the  supposed  offense  charged. 

Louisville  d  N.  R.  Co.  v.  Com.  18  Ky.  L. 
Rep.  483;  Endlich,  Interpretation  of  Stat- 
utes, 329-339;  State  v.  Powers,  36  Ck)nn. 
77 ;  Com.  v.  Cooke,  50  Pa.  201 ;  Western  U. 
Teleg.  Co.  v.  Aatell,  69  Ind.  199;  Lair  v. 
Killmer,  25  N.  J.  L.  522;   City  v.  WHght, 

4  Phila.  138;  United  States  v.  Wiltberger, 
6  Wheat.  76,  5  L.  ed.  37 ;  Proctor  v.  Ma/n- 
tearing,  3  Barn,  k  Aid.  145. 

Messrs.  W.  S.  Pryor,  Pirtle  ft  Trabue, 
and  Paddock,  Wrisbt,  ft  Billing  also 
for  appellants. 

Mr,  W.  S.  Taylor,  Attorney  General, 
with  Mr.  Robert  B.  Franklin,  for  appd- 
lee: 

It  is  an  indictable  offense  at  common  law 
to  conspire  to  do  any  act  the  manifest  tend- 
ency of  which  is  to  affect  injuriously  the 
public  or  any  class  or  body  of  men.  And 
where  a  purpose  to  be  accomplished  is  m 
manifest  injury  to  the  public,  the  means  for 
its  accomplishment  need  not  be  specifically 
stated  in  the  indictment. 

PWe  Ins.  Cos.  v.  State,  75  Miss.  24;  AndeV' 
son  V.  Jett,  89  Ky.  375,  6  L.  R.  A.  390 ;  Hus- 
ton v.  Reutlinger,  91  Ky.  333;  Stanton  v. 
Allen,  5  Denio,  434,  49  Am.  Dec.  282;  Craft 
V.  McConougky,  79  111.  346,  22  Am.  Rep. 
171;  Morris  Bun  Coal  Co.  v.  Barclay  Coal 
Co.  68  Pa.  173,  8  Am.  Rep.  159;  Hilton  y. 
Eokersley,  6  El.  &  Bl.  47;  Amot  v.  Pitts- 
ton  d  E.  Coal  Co.  68  N.  Y.  558,  23  Am.  Rep. 
190;  People  v.  Sheldon,  139  N.  Y.  251,  23 
L.  R.  A.  221;  Judd  v.  Harrington,  139  N. 
Y.  105;  People  v.  Milk  Exchange,  145  N. 
Y.  267,  27  L.  R.  A.  437;  Leonard  v.  Poole, 
114  N.  Y.  371,  4  L.  R.  A.  728;  Stewart  v. 
Erie  d  W.  Transp.  Co.  17  Minn.  395;  Wright 
V.  Ryder,  36  Cal.  342,  95  Am.  Dec.  186;  Peo- 
ple, Peabody,  v.  Chicago  Oas  Trust  Co.  130 
111.  268,  8  L.  R.  A.  497;  More  v.  Bennett, 
140  111.  69.  15  L.  R.  A.  361 ;  King  v.  De  Ber- 
enger,  3  Maule  &  S.  67,  3  Chitty,  Crim.  L. 
1139;  4  Am.  &  Eng.  Enc.  Law,  Criminal 
Conspiracy,  by  Robert  Desty,  pp.  582-640; 
King  v.  Journeymen-Taylors,  8  Mod.  10; 
Queen  v.  Kenrick,  6  Q.  B.  49;  King  v.  Eo- 
cles,  3  Dougl.  337 ;  Reg.  v.  Pamell,  14  Cox  C. 
C.  508 ;  Levi  v.  Levi,  6  Car.  &  P.  239 ;  Note 
to  Casey  v.  Cincinnati  Typographical  Union 
No.  S,  12  L.  R.  A.  193 ;  State  v.  Buchanan, 

5  Harr.  &  J.  317,  9  Am.  Dec.  534,  note; 
State  V.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649,  note;  Crump  v.  Com.  84  Va.  927; 
People  v.  Richards,  1  Mich.  216,  51  Am. 
Dec.  75,  92,  note;  Mifflin  v.  Com,  5  Watts 
A^  S.  461,  40  Am.  Dec.  527 ;  State  v.  Murphy, 

6  Ala.  766,  41  Am.  Dec.  79;  Com.  v.  Ward, 
92  Ky.  158;  Com.  v.  Ward,  1  Mass.  473; 
Com.  V.  Judd,  2  Mass.  329,  3  Am.  Dec.  54; 
State  V.  Bumham,  15  N.  H.  396;  People  v. 
North  River  Sugar  Ref.  Co.  54  Hun,  354,  5 
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L.  R.  A.  386;  State  v.  Norton,  23  N.  J.  L. 
40;  State  v.  Phipps,  50  Kan.  609,  18  L.  R. 
A.  657;  Beeehley  v.  Mulville,  102  Iowa,  G02; 
United  States  v.  Trans- Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007;  UrUted 
States  V.  Joint  Trafflo  Asso.  171  U. 
S.  505,  43  L.  ed.  259;  Roberson,  Ky.  Crim. 
Law  &  Procedure,  §  94. 

The  indictment  complained  of  in  this  case 
alleges  specifically  a  combination  to  stifle 
and  kill  the  effect  of  free  competition  in  in- 
surance rates,  and  thereby  to  enable  the 
defendants  to  extort  from  the  insuring  pub- 
lic large  sums  of  money  which  they  would 
not  obtain  if  such  competition  were  not 
stifled.  This  indictment  was  sufficiently 
specific. 

Mr.  M.  H.  Tkatoker  also  for  appellee. 

Dn  Relle,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  of  con- 
viction under  an  indictment  charging  appel- 
lants with  "the  offense  of  unlawfully  con- 
spiring, by  persuasion,  intimidation,  and 
force,  to  counteract,  avoid,  stifle,  and  kill 
the  ^ect  of  free  competition  among  fire  in- 
surance companies  and  agents  engaged  in 
and  offering  to  do  a  fire  insurance  business 
in  the  city  of  Frankfort,  coimty  of  Frank- 
lin, and  state  of  Kentucky,  committed  as  fol- 
lows, via.:  The  said  ^tna  Insurance  Com- 
pany, a  corporation  organized  under  the  laws 
of  the  state  of  Connecticut  [and  eigthy-six 
others], in  the  said  city  of  Frankfort,  coun- 
ty of  Franklin,  and  state  aforesaid,  on  the  22d 
day  of  September,  1898,  and  within  one 
year  before  the  finding  of  this  indictment^ 
did  then  and  there,  each  with  the  other,  and 
with  other  persons,  associations,  firms,  and 
coiporations  to  this  grand  jury  unknown, 
unlawfully  conspire,  confederate,  combine, 
enter  into,  maintain,  consummate,  and  con- 
tinue an  unlawful  pool,  trust,  conspiracy, 
confederation,  combination,  compact,  and 
agreement  intending  and  contriving  thereby 
to  persuade,  intimidate,  compel,  and  force 
all  agents  and  companies  then  and  there  en- 
gaged in  and  offering  to  do  a  fire  insurance 
business  to  enter  into,  maintain,  consum- 
mate, and  continue  said  unlawful  pool, 
trust,  conspiracy,  combination,  confedera- 
tion, compact,  and  agreement,  the  objects, 
aims,  and  ends  of  which  were  then  and  there 
to  counteract,  avoid,  stifie,  and  kill  the  ef- 
fect of  free  competition  among  all  insurance 
companies  and  agents  then  and  there  en- 
gaged in  and  offering  to  do  a  fire  insurance 
business,  to  fix  and  maintain  the  cost 
of  fire  insurance  to  the  insuring  public 
at  a  greater  premium  rate  than  would 
otherwise  have  to  be  paid,  and  thus  un- 
lawfully to  exact,  extort,  and  procure 
great  sums  of  money  from  citizens  of 
this  commonwealth  owning  and  insuring 
property  in  the  city  of  Frankfort,  county  of 
Franklin,  and  state  aforesaid,  which  said 
great  sums  of  money  said  citizens  would  not 
liave  to  pay  but  for  the  existence  of  said  un- 
lawful pool,  trust,  conspiracy,  combination, 
confederation,  compact,  and  agreement  and 
which  said  unlawful  pool,  trusty  conspiracy. 
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combination,    confederation,    compact,    and 
agreement    so    as    aforesaid    entered    into, 
consummated,    maintained,    and    continued 
by    the    parties     aforesaid     is    of     griev- 
ous   prejudice    and    hurt    to    the    common 
and  public  good   and   welfare,  of  evil   ex- 
ample,  and  against   the   peace  and  digni- 
ty of  the  commonwealth  of  Kentucky."      To 
sustain  this  charge  of  conspiracy,  the  common- 
wealth introduced  the  constitution  and  by- 
laws of  the  Kentucky  and  Tennessee  board 
of  fire  undei'wr iters  and  the  Frankfort  board 
of  underwriters,  to  show  the  objects  of  the 
associations   named,  together  with   the  evi- 
dence that  appellants   were  engaged  in   fire 
insurance   business    at    Frankfort    through 
agents  who  were  members  of  the  Frankfort 
or  local  board.       Not  all  of  the  appellants 
were  members  of  the  Kentucky  and  Teunes- 
seo  board,  but  all  appear  to  have  done  busi- 
ness in  Frankfort  through  members  of  the 
local  board.     The  Kentucky  and  Tennessee 
board  was  an   association  of  fire  insurance 
companies  doing  business  in  the  two  states 
named;  the  object  stated  in  its  constitution 
being,    "to    organize   and    maintain    local 
boards,   to    establish    and   enforce    uniform 
commissions,  adequate   rates,  correct   forms 
of  policies,  and  to  inculcate  sound  principles 
of    underwriting."    Each  company  desiring 
membership     was     required     to     subscribe 
to   the    constitution   and   by-laws    through 
its      representatives,      "thereby      pledging 
itself    to    the    objects    and    regulation^    of 
the  association,  and  every  member  of  this 
association  shall  require  its  agents  to  unite 
with  local    boards,  and   co-operate   actively 
therewith;  but  all  rules  and  rates  of  the  as- 
sociation   must    be    enforced    by    members, 
whether  adopted  by  the  local  boards  or  not." 
The  by-laws   require  the   secretary,   "under 
the  direction  of  the  executive  committee,  to 
promulgate   rates  and   rules  of  the  associa- 
tion."   The  Frankfort  board,  entitled  "The 
Local   Board  of   Fire  Insurance  Agents  of 
Frankfort,  Kentucky,"  had  for  one  of  its  ob- 
jects, as  declared  by  its  constitution,  the  es- 
tablishment "and  maintenance  of  adequate 
and     equitable    rates."      Membership    was 
confined  to  agents  of  companies  and  officers 
of  local  companies,  and  no  person  was  eligi- 
ble to  be  a  member  who  was  in  any  way  in- 
terested in  insurance  business  with  a  person 
or  company  not  a  member,  "unless  they  al- 
so are  governed  by  all  the  rules  and  rates 
adopted  by  the  board."    Every  member  was 
required  "strictly  and  rigidly  to  adhere  to 
the   rules   and  rates   adopted  by  the  board, 
without  deviation  in  letter  or  spirit."     By 
the  by-laws,  provision  was  made  for  an  exec- 
utive and  rating  committee  to  survey  and 
report  risks.      The  surveys  and  rate  books 
issued  to  members  were  the  property  of  the 
board,  and  returnable  upon  its  order.     Mis- 
representation or  improper  means  of  inter- 
ference by  agents  subjected  the  party  offend- 
ing to  charges.       No  agent  was  allowed  to 
employ  a  solicitor  or  broker.     Members  were 
forbidden  to    attempt  to    create  or    foster 
prejudice  against  the  state  association,  the 
local  board,  or  its  members.       There  were 
provisions    against    dividing    commissions, 
45  L  R.  A. 


and  writing  risks  outside  the  jurisdiction  of 
the  board  at  less  than  the  established  rate 
at  the  locality  of  the  risk.  Obedience  to 
these  regulations  was  to  be  enforced  accord- 
ing to  a  schedule  of  penalties  fixed  in  the  by- 
laws, and  members  were  to  be  punished  for 
violation  of  rules  or  rates  by  suspension 
from  membership,  after  hearing,  upon  a  two- 
thirds  vote,  followed  by  a  request  to  the  com- 
panies of  such  agent  that  his  commission 
be  canceled.  Testimony  was  introduced 
tending  to  show  that  a  considerable  increase 
had  taken  place  in  the  rate  of  insurance  in 
Frankfort  and  vicinity  after  the  establish- 
ment of  these  boards.  It  is  not  necessary 
here  to  go  further  into  the  testimony. 

A  number  of  questions  are  presented  upon 
this  appeal,  and  have  been  most  elaborately 
argued  by  counsel.  Among  other  grounds 
for  reversal  presented,  it  is  urged  that  under 
the  ruling  in  Com.  v.  Ward,  92  Ky.  158,  the 
indictment  did  not  sufficiently  set  forth  tlie 
facts  stating  the  offense  attempted  to  be 
charged;  that  the  evidence  was  insufficient 
to  sustain  the  charge;  that  this  was  especi- 
ally true  as  to  the  so-called  nonboard  com- 
panies, which  were  not  members  of  cither 
board,  and  against  whom  the  only  testimony 
.connecting  them  with  the  alleged  conspiracy 
is  the  fact  that  they  employed  agents  in 
Frankfort  who  were  members  of  the  local 
board,  thereby  adopting  the  rates  promul- 
gated by  that  board ;  that  the  service  and  sum- 
mons upon  the  insurance  commissioner  were 
not  sufficient  to  bring  the  defendants  bef(>re 
the  court  to  answer  an  indictment;  and  that 
the  instructions  did  not  present  the  law  to 
the  jury.  But  the  underlying  question, 
which,  if  answered  in  the  negative,  renders 
the  consideration  of  these  questions  unneces- 
sary for  the  disposition  of  this  case,  is  wheth- 
er, either  by  the  common  law  or  under  the 
statute,  there  is  in  this  commonwealth  such 
an  offense  as  that  attempted  to  be  described 
in  the  indictment.  This  question  we  shall 
consider  first. 

It  was  conceded  by  counsel  representing 
the  commonwealth,  both  in  oral  argument 
and  brief,  that  this  proceeding  was  not  insti- 
tuted under  the  statute,  but  under  the  com- 
mon law;  and  a  careful  examination  of  the 
statute  has  convinced  us  that  it  does  not  ap- 
ply to  a  case  like  the  one  at  bar.  It  provides 
(Ky.  Stat  §  3915)  "that  if  any  corporation 
under  the  laws  of  Kentucky,  or  under  the 
laws  of  any  other  state  or  country  for  trans- 
acting or  conducting  any  kind  of  business  in 
this  state,  or  any  partnership,  company, 
firm,  or  individual,  or  other  association  of 
persons,  shall  create,  establish,  organize,  or 
enter  into,  or  become  a  member  of,  or  a 
party  to,  or  in  any  way  interested  in  any 
pool,  trust,  combine,  agreement,  confedera- 
tion, or  understanding  with  any  other 
corporation,  partnership,  individual,  or  per- 
son, or  association  of  persons,  for  the  pur- 
pose of  regulating  or  controlling  or  fixing 
the  price  of  any  merchandise,  manufactured 
articles  or  property  of  any  kind,  or  shall  en- 
ter into,  become  a  member  of,  or  party  to, 
or  in  any  way  interested  in,  any  pool,  agree- 
ment, contract,  understanding,  combination. 
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or  confederation,  having  for  its  object  the 
fixing,  or  in  any  way  limiting  the  amount 
or  quantity  of  any  article  of  property,  coin 
modity,  or  merchandise  to  bo  produced  or 
manufactured,  mined,  bought,  or  sold,  shall 
be  deemed  guilty  of  the  crime  of  conspiracy, 
and  punished  therefor  as  provided  in  the 
subsequent  sections  of  this  act."  The  lan- 
guage used  would  indicate  that  the  statute 
was  intended  to  prevent  pools  and  trusts 
forming  for  the  purpose  of  fixing  the  price 
of  merchandise  and  manufactured  articles. 
Without  giving  undue  weiglit  to  the  ars*u- 
ment  that  the  punctuation  shows  tlie  word 
"property"  to  be  qualified  by  the  adjective 
"manufactured,"  it  seems  certain  that  the 
ejusdem  generis  rule  of  construction  does 
apply,  and  that  property  referred  to  in  the 
section  was  property  of  the  same  general 
class  or  nature  as  that  described  previously 
by  the  words  "merchandise  and  manufac- 
tured articles."  And  while  it  may  be  admit- 
ted that  a  contract,  either  for  labor,  or  for 
indemnity  against  contingent  loss,  like  an 
insurance  contract,  when  executed,  becomes 
property,  because  it  is  then  a  chose  in  action, 
the  right  to  enter  into  such  contracts,  which 
belongs  to  all  persons  capable  of  contract- 
ing,— as  well  natural  persons  as  artificial 
ones  authorized  by  their  organic  law  to 
make  such  contracts, — would  hardly  be  con- 
sidered to  be  included  by  the  word  "proper- 
ty," unless  that  word  were  used  in  a  much 
broader  sense  than  it  is  customarily  used  by 
lawyers  or  in  statutes.  We  conclude, 
therefore,  that  the  word  "property,"  as  used 
in  the  statute,  does  not  include  the  right  to 
enter  into  a  contract  of  insurance,  nor  to 
fix  the  terms  upon  which  such  a  contract 
will  be  made. 

This  brings  us  to  consider  whether,  by  the 
common  law,  as  adopted  into  the  jurispru- 
dence of  Kentucky,  the  acts  whereof  appel- 
lants have  been  charged,  constitute  an  indict- 
able offense.  And  we  should  inquire  further 
whether  the  English  common  law,  at  the 
time  of  its  importation  into  our  system, 
contained  a  principle  which,  by  natural 
growth  and  expansion  to  meet  the  needs  of 
social  progress  in  a  civilized  state,  has  so 
enlarged  its  original  scope  as  to  include 
those  acts  in  the  catalogue  of  public  offenses. 
On  behalf  of  the  commonwealth  it  is  con- 
tended with  great  ability  and  fervor  that 
criminal  conspiracies — that  is,  conspiracies 
that  were  indictable  at  common  law — included 
three  classes :  First,  conspiracies  to  do  an  un- 
lawful or  indictable  thing;  second,  conspir- 
acies to  accomplish  a  lawful  purpose  by  means 
which  were  themselves  unlawful  or  indict- 
able; and,  third,  conspiracies  to  do  a  wrong 
aff'ecting  the  general  public,  or  an  individual 
thereof,  though  neither  the  acts  done  to  ac- 
complish the  end  nor  the  end  itself,  would 
be  in  themselves  indictable,  but  for  the  con- 
spiracy. Perhaps  as  clear  and  compact  a 
statement  of  the  commonwealth's  contention  as 
can  be  given  is  to  be  found  in  an  extract  from 
the  article  by  Mr.  Robert  Desty  on  Criminal 
Conspiracies,  in  the  American  and  English 
Encyelopspdia  of  Law,  vol.  4,  p.  583:  "A 
criminal  conspiracy  is  (1)  a  corrupt  com- 
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bination  (2)  of  two  or  more  persons,  (3)  by 
concerted  action,  to  commit   (4)   a  criminal 
or  an  unlawful  act,  (a)  or  an  act  not  in  it- 
self criminal  or    unlawful,    by  criminal    or 
unlawful  means;   (b)  or  an  act  which  would 
tend  to  prejudice  the  public  in  general,  to 
subvert    justice,  disturb    the  peace,    injure 
public  trade,  affect  public  health,  or  violate 
publid  policy;    (5)   or  any  act,  however  in- 
nocent, by  means  neither  criminal  nor  un- 
lawful, wliere   the    tendency    of  the   object 
sought  would  be  to  wrongfully  coerce  or  op- 
press  either   the   public    or   an    individual. 
It    it    the    corrupt    agreeing    together    of 
two   or  more   persons   to  do,   by   concerted 
action,    something    unlawful,    either    as    a 
means  or  an  end,  that  constitutes  a  criminal 
conspiracy.       The     unlawful     thing     must 
either    be    such  as  woujd  be    indictable    if 
performed  by  one  alone,  or  of  a  nature  par- 
ticularly  adapted    to  injure    the    public  or 
some  individual  by  reason  of  the  combina- 
tion.    It  is  not  necessary,  in  order  to  con- 
stitute a  conspiracy,  that  the  acts  agreed  to 
be    done    shjuld    be    acts    which,    if    done, 
would  be  criminal;  it  is  enough  that  they 
are    wrongful — that   is,    amount  to  a    civil 
wrong.     .     .     .     Every  conspiracy  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  for  an 
illegal,    fraudulent,    malicious,    or    corrupt 
purpose,  or  lor  a  purpose  which  has  a  tend- 
ency to  prejudice  the  public  in  general,  is 
an  indictable  offense,  regardless  of  the  means 
whereby    it     is     to     be     accomplished."     2 
Bishop,  Crim.  L.  §   172,  is  to  substantially 
the  same  effect:  "Conspiracy  is  the  corrupt 
agreeing  together  of  two  or  more  persons  to 
do  by  concerted  action,  something  unlawful, 
either  as  a  means  or  as  an  end.     The  unlaw- 
ful thing  must  be  such  as  would  be  indict- 
able performed  by  one  alone,  or,  not  being 
such,  be  of  a  nature  particularly  adapted  to 
injure  the  public,  or  some  individual,  by  rea- 
son   of    the    combination."     Relying    upon 
these  text-writers,  and  upon  the  expressions 
of  courts    in  a   number  of    adjudged  cases, 
the  commonwealth  urges  that  fire  insurance, 
in  the  progress  of  civilization,  has  grown  to 
be  an  everyday  necessity;  that  a  combina- 
tion   to    prevent    free    competition    among 
those  engaged  in  the  business  is  against  pub- 
lic policy;  that,  at  common  law,  all  combi- 
nations to  raise  the  cost  of  necessaries  were 
indictable,  and    therefore    this    combination 
is  indictable  here.       Considerable  argument 
on  the  other  side  is  devoted  to  the  attempt 
to    show    that    the    combination    here  com- 
plained   of    is    not   only  not   obnoxious   as 
against  public  policy,  but  a  positive  benefit 
to  the  public,  since  by  the  maintenance  of 
adequate    rates    it    secures    the    companies 
bound  by  it  against  doing  business  in  a  man- 
ner which  might  render  them  insolvent,  and 
thereby   cause   loss   to   the    policy   holders. 
This    argument,  which  is    plausible,  if    not 
convincing,  need  not  be  here  considered. 

In  this  state  the  law  seems  to  be  well- 
settled  that  agreements  in  restraint  of  trade 
or  commerce  are  so  far  against  public  policy 
as  to  be  illegal,  in  the  sense  of  being  void  and 
not  enforceable.  Anderson  v.  Jetty  89  Ky. 
375,  6  L.  R.  A.  390.     In  Huston  v.  Reut- 
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iiR^er,  91  Ky.  333,  it  was  held  that  an  as- 
sociation of  underwriters  almoi^t  exactly 
similar  to  the  ones  now  in  question,  organ- 
ized **for  the  purpose  of  securing  uniformity 
in  the  rates  of  premiums,  harmony  in  the 
conditions  of  insurance,"  etc.,  was  void,  in 
so  far  as  it  undertook  to  regulate  the  em- 
ployment of  iK>licitor3,  the  time  of  employ- 
ment, and  the  compensation  to  be  paid. 
And  while  there  are  decisions  on  the  subject 
holding  that  the  business  of  insurance,  as 
carried  on  in  one*  state  by  a  company  incor- 
porated in  another,  was  not  commerce  be- 
tween the  .states  (Paul  v.  Virginia,  8  Wall. 
h'>S,  19  L.  ed.  357;  State  v.  Phipps,  30  Kan. 
(m,  18  L.  R.  A.  657,  4  Inters.  Cora.  Hep. 
207),  and  in  which  it  has  been  held  that  a 
dealer  in  foreign  exchange  was  not  engaged 
in  commerce,  but  merely  in  supplying  an  in- 
strument of  commerce  (Nathan  v.  Louisiana, 
8  How.  73,  12  L.  ed.  993),  this  court  seems 
to  have  had  no  difficulty  in  holding  that  a 
combination  in  restraint  of  the  exercise  of 
the  right  to  contract  for  labor  was  again»«t 
public  policy,  and  an  agreement  to  be  bound 
by  the  rules  of  such  combination  was  void. 
We  shall  assume,  therefore,  that  under  the 
cases  of  Anderson  v.  Jett,  89  Ky.  375,  6  L. 
E.  A.  390,  and  Huston  v.  Reutlinger,  91  Ky. 
333,  and  Sayre  v.  Louisville  Union  Bene  v. 
Asso.  1  Duv.  143,  85  Am.  Dec.  613,  the  agree- 
ment whereby  appellants  and  their  agenta 
became  members  of  the  tu^Rociations  men- 
tioned was  against  public  policy  and  void,  in 
60  far  as  it  restrained  or  prevented  free 
comjfetition  in  the  fire  insurance  business, 
anu  shall  proceed  to  consider  whether  sucii 
a  combination  was  an  indictable  oirense  by 
the  common  law  as  we  obtained  it,  or  in- 
cluded within  the  spirit  of  the  common-law 
doctrine  as  to  criminal  conspiracies.  In 
lathrop  V.  Commercial  Bank,  8  Dana.  121, 
3o  Am.  Dec.  481,  in  an  opinion  by  Chief 
Ju.-tice  Robertson,  this  court,  construing  the 
que.stion  of  how  far  the  common  law  of  Eng- 
land was  adopted  by  Kentucky,  said  that 
ot,\y  such  principles  of  the  common  law  as 
had  been  adjudicated  before  the  fourth 
year  of  James  I.  had  been  adopted  in  Ken- 
tucky. The  history  of  the  adoption  is  given 
as  follows:  **By  an  ordinance  of  1776,  Vir- 
ginia adopted  'the  common  law  of  England, 
tad  all  statutes  or  acts  of  Parliament  made 
in  aid  of  the  common  law,  prior  to  the 
fourth  year  of  King  James  I.,  and  which 
(were)  of  a  general  nature,  and  not  local 
to  that  Kingdom.'  And  the  8th  section  of 
the  6th  article  of  the  Constitution  of  Ken- 
tucky adopted,  with  certain  qualifications, 
'all  kws  which,  on  the  Ist  of  June,  1792; 
were  in  force  in  the  state  of  Virginia.'  Un- 
less the  British  mortmain  acts  were  in  force 
in  Virginia  on  the  Ist  of  June,  1792,  they 
have  never  been  in  operation  in  Kentucky. 
Virginia  had  never,  prior  to  June,  1792, 
specially  enacted  any  mortmain  statute; 
and.  therefore,  if  the  mortmain  acts  of  Eng- 
land, prior  to  the  fourth  James  I.,  were  all 
*local  to  that  Kingdom,'  no  part  of  them 
was  ever  in  force  in  either  Virginia  or  Ken- 
tucky." In  Ray  v.  Sweeney,  14  Bush,  2,  29 
Am.  Rep.  388,  in  an  opinion  by  Judge  Cofer, 
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the  court  said:  ''By  an  act  of  the  Virginia 
convention  of  1776  it  was  declared  'that  the 
common  law  of  England,  ail  statutes  or  acts 
of  Parliament  made  in  aid  of  the  common 
law  prior  to  the  fourth  year  of  the  reign  of 
King  James  I.,  and  which  are  of  a  general 
nature,  and  not  local  to  that  Kingdom 
.  .  .  shall  be  the  rule  of  decision,  and 
shall  be  considered  in  full  force,  until  the 
same  shall  be  altered  by  the  legislative  pow- 
er of  this  colony.'  Morehead  &  B.  Ky.  Stat. 
612.  The  present  Constitution  provides, 
and  previous  Constitutions  in  substance  pro- 
vided, that  'all  laws  which  on  the  first  day 
of  June,  1792,  were  in  force  in  the  state  of 
Virginia,  and  which  are  of  a  general  nature, 
and  not  local  to  that  state,  and  not  repug- 
nant to  this  Constitution,  nor  to  the  laws 
which  have  been  enacted  by  the  general  as- 
sembly of  the  commonwealth,  shall  be  in 
force  in  this  state  until  they  shall  be  altered 
or  repealed  by  the  general  assembly.'  .  .  . 
But  only  such  principles  and  rules  as  consti- 
tuted a  part  of  the  common  law  prior  to  the 
fourth  year  of  the  reign  of  James  I.  are, 
or  ever  were,  in  force  in  this  state.  This  ia 
clearly  implied  in  the  act  of  1776.  To  de- 
clare that  the  common  law  and  statutes  en- 
acted prior  to  that  time  should  be  in  force 
was  equivalent  to  declaring  that  no  rule  of 
the  common  law  not  then  recognized  and  in 
force  in  England  should  be  recognized  and 
enforced  here.  James  I.  ascended  the 
throne  of  England  in  1603,  ^larch  24,  and 
the  fourth  year  of  his  reign  commenced 
March  24,  1607,  and  when  it  is  sought  to 
enforce  in  this  state  aiiy  rule  of  English 
common  law,  as  such,  independently  of  its 
Houndness  in  principle,  it  ought  to  appear 
that  it  was  established  and  recognized  as  the 
law  of  England  prior  to  the  latter  date." 
What,  therefore,  was  the  common  law  as  to 
criminal  conspiracies  in  the  year  1607?  In 
Mr.  Wright's  admirable  little  book  upon  the 
Law  of  Criminal  Conspiracies  (§  1),  it  Is 
said :  "There  appears  to  be  no  evidence  that 
during  the  first  of  these  periods  [a.  d. 
1200  to  1600]  any  other  crime  of  conspiracy 
or  combination  was  known  to  the  common 
law  than  that  which  was  authoritatively 
and  'finally'  defined  in  A.  D.  1305  by  the  or- 
dinance of  conspirators  (33  Edw.  I.),  aa 
consisting  in  confederacy  or  alliance  for  the 
false  and  malicious  promotion  of  indict- 
ments and  pleas,  or  for  embracery  or  main- 
tenance of  various  kinds.  During  the  reigns 
from  that  of  Edward  III.  to  the  end  of  that 
of  Elizabeth  various  statutes  were  directed 
against  combinations  for  treasonable  pur- 
pohes  or  for  breaches  of  the  peace,  against 
combinations  by  merchants  to  disturb  the 
markets  or  prices,  and  against  combinations 
by  masons  and  carpenters,  by  victualers  to 
raiee  prices,  and  by  laborers  to  raise  wages 
or  alter  hours;  but  no  mention  has  been 
found  in  any  of  the  writers'  reports,  or 
abridgments  of  the  period  before  the  seven- 
teenth century  of  any  kind  of  conspiracy, 
contederation,  or  combination,  as  being 
criminal  at  common  law,  except  the  crime  of 
conspiracy  as  defined  by  the  ordinance  of 
1305.       The  process  by  which  this  specific 
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offense  has  been  expanded  into  the  compre- 
hensive title  of  conspiracy  or  combination  in 
the  modern  criminal  law  is  now  to  be 
traced."  The  author  then  proceeds  to  trace 
the  expansion  of  the  criminal  law  of  Eng- 
land ill  this  behalf  until  it  "grew  into  a  rule 
that  a  combination  to  commit  or  procure  the 
commission  of  any  crime  was  criminal,  and 
might  be  prosecuted  as  a  conspiracy,  al- 
though the  crime  might  have  nothing  to  do 
with  the  crime  of  conspiracy,  properly  so- 
called."  He  ascribes  the  principal  share  in 
the  earlier  stages  of  this  development  to  the 
court  of  star  chamber.  Speaking  of  this 
book,  Sir  James  Fitzjames  Stephen,  emin- 
ent alike  as  judge  and  law  writer,  says  in 
the  thirtieth  chapter  of  his  magnificent 
History  of  the  Criminal  Law  of  England: 
"Mr.  R.  S.  Wright,  in  a  work  of  remark- 
able learning  and  ability,  collected  and  com- 
mented, with  a  special  view  to  this  particu- 
lai'  subject,  upon  every  case  ever  decided 
upon  the  subject  of  conspiracy.  The  matter 
h&»  also  been  fully  discussed  in  many  other 
works.  The  result  is  that  tlie  following 
statement  as  to  the  result  of  the  authorities 
upon  the  subject  may  be  depended  upon: 
(1)  No  case  has  ever  been  cited  in  which 
any  person  was,  for  having  combined  with 
others  for  the  raising  of  wages,  convicted  of 
a  conspiracy  in  restraint  of  trade  at  com- 
mon law  before  the  year  1825.  There  is, 
indeed,  one  case  (that  of  the  journeymen 
tailors  of  Cambridge)  which  may  perhaps 
be  an  authority  the  other  way,  but  this  ap- 
pears doubtful.  (2)  There  are  some  dicta 
to  the  effect  that  such  combinations  would 
be  unlawful.  The  most  imjportant  of  these 
is  the  dictum  of  Grose,  J.,  m  King  v.  Maw- 
hey  [6  T.  R.  636]':  *In  many  cases  an 
agreement  to  do  a  certain  thing  has  been 
considered  as  the  subject  of  an  indictment 
for  a  conspiracy,  though  the  same  act,  if 
done  separately  by  each  individual  without 
any  agreement  among  themselves,  would  not 
have  been  illegal  as,  in  the  case  of  journey- 
men conspiring  to  raise  their  wages;  each 
may  insist  on  raising  his  wages,  if  he  can, 
but  if  several  meet  for  the  same  purpose,  it 
is  illegal,  and  the  parties  may  be  indicted 
for  a  conspiracy.'  This  dictum  is  an  il- 
lustration not  necessary  to  the  decision  of 
King  v.  Mawhey,  and  founded,  as  it  seems 
to  me,  upon  the  case  of  the  Cambridge  tail- 
ors. (3)  'Some  traces  may  be  found  in  the 
ancient  books  of  a  doctrine  that  it  may  be 
criminal,  independently  of  combination,  for 
one  mantool)lige  another,  by  bond  or  other- 
wise, to  abstain  from  the  exercise  of  his 
proper  craft  or  employment.'  These  traces, 
however,  are  very  faint,  though  it  is  clear 
enough  that  the  attempt  to  create  monopo- 
lies by  royal  grants,  or  by  the  by-laws  made 
by  bodies  corporate  or  the  like,  or  to  restrain 
people  by  contract  from  exercising  their 
trade,  were  always  held  to  be  illegal,  except 
under  certain  limitations  which  do  not  af- 
fect this  matter,  in  such  sense  as  to  be  void." 
The  result  of  the  examination  of  the  English 
cases  is  thus  summarized  in  Stephen's  re- 
markable book:  "Such,  for  the  present,  is 
the  final  result  of  the  long  history  which  I 
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have  been  relating.  It  is  one  of  the  most 
characteristic  and  interesting  passages  in 
the  whole  history  of  the  criminal  law. 
First  there  is  no  law  at  all,  either  written 
or  unwritten.  Tlien  a  long  series  of  statutes 
aim  at  regulating  the  wages  of  labor,  and 
end  in  general  provisions,  presenting  and 
punishing,  as  far  as  possible,  all  combina- 
tions to  raise  wagc^.  During  the  latter 
part  of  this  period  an  opinion  grows  up  that 
to  combine  for  the  purpose  of  raising  wage« 
is  an  indictable  conspiracy  at  common  law. 
In  1825  the  statute  law  is  put  upon  an  en- 
tirely new  basis,  and  all  the  old  statutes  are 
repealed,  but  in  such  a  way  as  to  oounte* 
nance  the  do<-.ti'iue  about  conspiracies  in  re- 
straint of  trade  at  common  law.  From  1825 
to  1871  a  series  of  ca^es  are  decided  which 
give  form  to  tho  doctrine  of  conspiracy  in 
restraint  of  trade  at  common  law,  and  carry 
it  so  far  aa  to  say  that  any  agreement  be- 
tween two  people  to  compel  anyone  to  do 
anything  he  does  not  like  is  an  indictable 
conspiracy,  independently  of  statute." 

In  the  volumes  of  Wright  and  Stephen,  all 
tite  English  cases  cited  on  behalf  of  the 
commonwealth  are  considered  and  discussed, 
and  it  is  very  conclusively  shown  that  prior 
to  1607  there  was  no  such  thing  at  the  com- 
mon law  as  criminal  conspiracy,  except  the 
confederacy  for  the  false  and  malicious  pro- 
motion of  indictments  and  pleas,  or  for  em- 
bracery or  maintenance  of  various  kinds, 
and  that  whatever  ma^  have  been  the  dicta 
of  the  judges  who  decided  subsequent  cases, 
or  the  deductions  drawn  therefrom  by  some 
of  the  text  writers,  the  cases  themselves,  for 
more  than  200  years  thereafter,  do  not  sup- 
port the  contention  made  on  behalf  of  the 
commonwealth.  There  were  a  large  number 
of  statutes  against  forestalling,  engrossing, 
regrating,  and  badgering,  and  a  vei-y  large 
number  against  combinations  of  laborers  and 
artisans  to  raise  their  wages.  Some  of  the 
latter  class  were  not  formally  repealed  until 
the  year  1875.  Of  this  system  of  statutes 
Stephen  says:  "I  should  not  myself  describe 
it  as  a  system  specially  adapted  and  de- 
signed to  protect  freedom  of  trade.  The 
only  freedom  for  which  it  seems  to  me  to 
have  been  specially  solicitous  is  the  freedom 
of  the  employers  from  coercion  by  their 
men."  The  English  cases  cited  on  behalf  of 
the  commonwealth  are  all  discussed  in  the 
works  referred  to  and  shown  not  to  sustain 
appellee's  contention.  In  the  case  of  Mogul 
S,  a.  Co.  V.  MoOregor,  L.  R.  21  Q.  B.  Diy.  549, 
there  was  a  confederation  of  steamship  com- 
panies, united  to  drive  their  rivals  out  of 
the  carrying  trade  between  England  and 
China.  The  question  for  decision  was 
whether  the  federation  constituted  a  con- 
spiracy at  common  law,  as  being  in  general 
restraint  of  trade,  and  of  particular  injury 
to  certain  individuals  and  to  the  generaJ 
public.  The  opinion  in  the  Queen's  bench 
division  was  delivered  by  Lord  Coleridge. 
Subsequently,  in  the  appeal  division  of  the 
Queen's  bench,  reported  in  L.  R.  23  Q.  B. 
Div.  616,  the  opinion  was  delivered  by  Bow- 
en,  L.  J.  It  was  subsequently  decided  in 
the  House  of  Lords.      The  opinions  of  the 
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judffes  on  the  two  first  hearings,  and  those 
of  uie  various  law  lords  upon  the  final  ap- 
peal, present  a  very  complete  review  of  all  the 
English  cases.  Not  to  occupy  too  much 
time  in  their  consideration,  it  may  be  re-, 
marked  that  the  language  of  Crompton,  J., 
in  HUton  v.  Eckeraley,  6  £1.  &  Bl.  47,  relied 
on  for  appellee,  was  disapproved,  Lord  Hals- 
bury  saying  in  his  opinion,  [1892]  A.  0.  39: 
''I  am  unable  to  assent  to  that  dictum.  It 
is  opposed  to  the  whole  current  of  authori- 
ty^ it  was  dissented  from  by  Lord  Camp- 
bell and  Chief  Justice  Erie,  and  found  no 
support  when  the  case  in  which  it  was  said 
came  to  the  exchequer  chamber,  and  it  seems 
to  me  contrary  to  principle."  In  the  opin- 
ion of  Lord  Bramwell  in  the  House  of  Lords 
the  doctrine  was  thus  stated:  "I  think,  upon 
the  authority  of  Hilton  v.  Eckersley  and 
other  eases,  we  should  hold  that  the  agree- 
ment was  ill^al, — that  is,  not  enforceable 
by  law.  I  will  assume,  then,  that  it  was, 
though  I  am  not  quite  sure.  But  that  is 
not  enough  for  the  plaintiffs.  To  maintain 
their  action  on  this  ground,  they  must  make 
out  that  it  was  an  offense,  a  crime,  a  mis- 
demeanor. I  am  clearly  of  opinion  it 
was  not.  Save  the  opinion  of  Crompton,  J. 
(entitled  to  the  greatest  respect  but  not  as- 
sented to  by  Lord  Campbell  or  the  exchequer 
chamber ) ,  there  is  no  authority  for  it  in  the 
English  law.''  We  think  it  unnecessary  to 
go  further  in  an  examination  of  the  English 
cases  upon  thi^  subject.  The  opinions  in 
the  Mogul  Steamship  Case  in  themselves 
form  a  treatise  upon  the  subject,  and  a  very 
complete  discussion  of  practically  all  of  the 
English  cases  upon  it.  It  is  evident  from 
this  examination  that  at  the  time  the  Eng- 
lish common  law,  and  the  English  statutes 
of  a  general  nature,  became  a  part  of  our 
system,  the  acts  charged  as  an  offense  in 
this  case  were  not  indictable.  Nor  do  we 
think  that  any  such  principle  has  been 
adopted  generally  by  the  states  of  this  Union 
as  would  justify  us  in  holding,  in  the  ab- 
sence of  all  precedent  to  that  effect  in  this 
state,  that  the  acts  charged  are  criminal. 

We  do  rot  consider  it  necessary  to  go  into 
an  extended  review  of  the  American  cases 
upon  this  subject,  but  we  shall  refer  to  a  few 
of  them.  In  Hutchins  v.  Hutchins,  7  Hill, 
107,  Chief  Justice  Nelson  [Chief  Justice 
Shaw  in  Com.  v.  Hunt,  4  Met.  134,  38  Am. 
Dec.  346],  in  an  elaborate  opinion,  in  which 
the  English  cases  are  reviewed  at  length, 
said:  "We  think,  therefore,  that  associa- 
tions may  be  entered  into,  the  object  of 
which  is  to  adopt  measures  that  may  have  a 
tendency  to  impoverish  another,  that  is,  to 
diminish  his  gains  and  profits,  and  yet  so 
far  from  being  criminal  or  unlawful  the  ob- 
ject may  be  highly  meritorious  and  public- 
spirited.  The  legality  of  such  an  associa- 
tion will  therefore  depend  upon  the  means 
to  be  used  for  its  accomplishment.  If  it  is 
to  be  carried  into  effect  by  fair  or  honorable 
and  lawful  means,  it  is,  to  say  the  least,  in- 
nocent; if  by  falsehood  or  force,  it  may  be 
stamped  with  the  character  of  conspiracy." 
To  the  same  effect  see  Carew  v.  Rutherford, 
100  Mass.  14.  In  a  carefully  considered 
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opinion  in  the  case  of  United  States  v.  Ad- 
dyston  Pipe  d  Steel  Co.  54  U.  S.  App.  723, 
86  Fed.  Rep.  278,  29  C.  C.  A.  141,— a  caae 
arising  under  the  Federal  statute, — Judge 
Taft,  m  discussing  the  statute,  said:  "Con- 
tracts that  were  in  unreasonable  restraint  of 
trade  at  common  law  were  not  unlawful,  in 
the  senee  of  being  criminal,  or  giving  rise  to 
a  civil  action  for  damages  in  favor  of  one 
prejudicially  affected  thereby,  but  were  sim- 
ply void,  and  were  not  enforced  by  the 
courts.  Mogul  8.  S,  Co,  v.  McGregor  [1892 J 
A.  C.  26;  Hornby  v.  Close,  L.  R.  2  Q.  B.  153; 
Lord  Campbell,  Ch.  J.,  in  Hilton  v.  Eckers- 
ley, 6  El.  &  Bl.  47^  66;  Hannen,  J.,  in  Far- 
rer  v.  Close,  L.  R.  4  Q.  B.  602,  612.  The 
effect  of  the  act  of  1890  is  to  render  such 
contracts  unlawful,  in  an  affirmative  or  pos- 
itive sense,  and  punishable  as  misdemeanors, 
and  to  create  a  right  of  civil  action  for  dam- 
ages in  favor  of  those  injured  thereby  and 
a  civil  remedy  by  injunction  in  favor  of 
both  private  persons  and  the  public  against 
the  execution  of  such  contracts  and  the  main- 
tenance of  such  trade  restraints."  And  see 
Orr  V.  Home  Mut.  Ins.  Co.  12  La.  Ann.  255, 
68  Am.  Dec.  770 ;  Macauley  Bros.  v.  Tiemey, 
19  R.  1. 255, 37  L.  R.  A.  455 ;  Longshore  Print- 
ing Co.  V.  Hoicell,  26  Or.  527, 28  L.  R.  A.  464. 
In  the  view  we  have  reached  as  to  this  case, 
it  is  immaterial  to  discuss  the  cases  which 
have  arisen  under  more  or  less  stringent 
stiitutes  in  a  number  of  the  states,  of  which 
Queen  Ins,  Co.  v.  State,  86  Tex.  250,  22  L. 
R.  A.  483,  upon  the  one  side,  and  State  v. 
Phipps,  60  Kan.  609,  18  L.  R.  A.  657, 
4  Inters.  Com.  Rep.  297,  upon  the 
other,  h.re  fair  examples.  There  are  some 
cases,  it  is  true,  where  it  seems  to  have 
been  held  that  a  combination  to  injure  an- 
other in  his  business  or  reputation  consti- 
tuted an  offense  or  afforded  a  cause  of  ac- 
tion. In  these  the  element  of  malice  seems 
to  have  been  relied  on.  'Toledo,  A.  .1.  d  .V. 
M.  ft.  Co.  V.  Pennsylvania  Co.  54  Fed.  Kop. 
738,  19  L.  R.  A.  387,  5  Inters.  Com.  Rep.  522; 
Casey  v.  Cincinnati  Typographical  Union, 
No.  S,  46  Fed.  Rep.  135,  12  L.  R.  A.  193. 

We  must  not  be  mistaken  as  intimating 
that  contracts  in  restraint  of  trade,  or 
which  prevent  a  contracting  party  from  ac- 
cepting employment  from  or  giving  it  to 
whomsoever  he  may  desire,  are  not  illegal, 
in  the  sense  of  being  void  as  against  public 
policy.  That  such  contracts  are  unenforce- 
able is  settled  law  in  this  state,  and  in  most 
of  the  states  of  the  Union.  Indeed,  the  bulk 
of  quotations  from  adjudged  cases  given  in 
the  very  ingenious  brief  of  counsel  who  rep- 
resented the  commonwealth  upon  the  trial 
are  from  cases  where  this  was  the  question 
for  decision.  This  is  notably  the  case  in 
his  quotations  from  Anderson  v.  Jett  and 
Httston  V.  Rcutlinger,  decided  by  this  court. 
It  is  true  that  in  Com.  v.  Ward,  92  Ky.  158, 
this  court — misled,  doubtless,  by  similar 
loose  expressions  in  the  text  writers — ^used 
this  language:  "A  criminal  conspiracy  is  a 
corrupt  combination  of  two  or  more  persons 
by  concerted  action  to  do  an  unlawful  act, 
or  an  act  not  unlawful  by  unlawful  means, 
or  an  act  which  would  tend  to  prejudice  the 


862 


Kentucky  Coubt  of  Affbals. 


JUNB, 


general  public."  But  the  latter  clause  of 
the  sentence  quoted  was  not  at  all  necessary 
to  the  decision  of  the  case  then  before  the 
court,  and  must  be  considered  as  dictum. 

We  are  not  able,  from  a  consideration  of 
the  cases  decided  in  this  state,  to  reach  the 
conclusion  that  the  doctrine  as  to  criminal 
conspiracies  to  be  deduced  from  the  common 
law  and  statutes  recognized  in  England 
prior  to  4  Jac.  I.  has  exhibited  &ny  such 
growth  in  this  state  as  to  include  any  offenses 
not  then  cognizable.  On  the  contrary,  the 
tendency  in  this  state  in  one  respect,  at 
least,  has  been  in  the  other  direction.  The 
statutes  of  Edw.  VI.,  adopted  in  1552,  were, 
at  the  time  we  got  our  common  law,  in  full 
force  against  forest-allers  and  regrators.  But, 
notwithstanding  the  English  law  had  been 
adopted,  by  which  it  was  unlawful  to  buy 
goods  on  their  way  to  market;  to  contract 
to  buy  them  before  they  came  to  market; 
to  make  any  motion,  by  word,  letter,  mes- 
sage, or  otherwise,  to  any  person  for  the 
enhancing  of  the  price  or  dearer  selling  of 
any  goods;  to  buy  up  dead  victuals  of  any 
kind  in  one  market  in  order  to  sell  them  at 
a  higher  price  later  at  the  same  place,  or 
within  4  miles, — it  was  found  necessary  in 
Virginia  to  adopt  statutes  against  forestal- 
ling and  ingrossing  food,  in  order  to  obtain 
provisions  for  the  Rev'olutionary  army. 
Even  more  marked  has  been  the  progress,  or, 
rather,  retrogression,  in  relation  to  labor 
unions.  At  the  time  we  adopted  the  Eng- 
lish law,  the  statutes  passed  in  the  time  of 
the  sixth  Edward  were  in  full  force,  which 
forbade  all  conspiracies  and  covenants  of 
artificers,  workmen,  or  laborers  not  to 
make  or  do  their  work  but  at  a  certain  price 
oj*  rate,  under  the  penalty,  on  a  third  con- 
viction, of  the  pillory  and  the  loss  of  an  ear, 
and  to  be  taken  as  a  man  infamous.  There 
were  also  in  force  at  that  time,  unless  super- 
seded by  the  elaborate  act  of  fifth  Elizabeth, 
the  statute  of  3  Hen.  VI.,  providing  that, 
"whereas  by  the  yearly  congregations  and 
confederacies  made  by  the  masons  in  their 
general  chapters  and  assemblies  the  good 
course  and  effect  of  the  statutes  of  labour- 
ers be  openly  violated  and  broken,"  the 
chapters  should  not  be  holden,  those  that 
caused  them  to  be  assembled  and  holden 
should  be  "judged  for  felons,  and  punished 
by  imprisonment,  fine,  and  ransom."  The 
statute  of  Elizabeth  referred  to  fixed  the 
hours  of  work;  required  all  persons  able  to 
work,  and  not  possessed  of  independent 
means  or  other  employiiient,  to  labor  on 
demand;  gave  power  to  the  justices  to  fix 
the  rate  of  wages;  and  forbade  anyone  to 
set  up  or  exercise  any  craft,  mystery,  or  oc- 
cupation unless  he  had  served  an  apprentice- 
ship of  seven  years.  But,  so  far  as  we  are 
informed,  the  right  of  workingmen  to  com- 
bine for  an  increase  or  maintenance  of  their 
wages  by  lawful  means  has  never  been  held 
unlawful  in  this  commonwealth.  The  stat- 
utes of  Henry,  Edward,  and  Elizabeth  upon 
that  subject,  so  far  as  the  Kentucky  author- 
ities show,  have  always  been  as  dead  as  they 
were  in  England  after  the  act  of  1875.  Says 
Mr.  Bishop  (2  New  Crim.  Law,  §  233): 
46  L.  R.  A. 


"Whatever  the  language  of  some  of  the  old 
cases,  no  lawyer  of  the  present  day  would 
hold  it  indictable  for  men  simply  to  associ- 
ate to  promote  their  own  interests,  or 
specifically  to  raise  their  wages.  If  the 
means  adopted  were  mutual  improvement  of 
their  mental  or  physical  powers,  mi'.tual  in- 
struction in  their  methods  of  doing  their 
work,  mutual  inquiring  and  imparting  in- 
formation as  to  the  wages  paid  in  other  lo- 
calities, or  anything  else  of  a  like  helpful 
nature,  severally  enabling  the  members  to 
obtain  higher  wages,  nothing  could  be  more 
commendable,  and  nothing  further  from  the 
inhibition  of  the  law.  Or,  if  employers 
should  combine  simply  to  reduce  wages,  not 
proposing  any  unlawful  means,  perhaps  we 
might  not  so  much  commend  them,  yet  still 
they  would  stand  under  no  disfavor  from  the 
law.  The  result  of  which  is  that  a  con- 
spiracy to  enhance  or  'reduce  wages  is  not 
indictable  per  se,  while  yet  it  may  be  so  by 
reason  of  proposed  unlawful  means."  And 
this  has  be^n  the  doctrine  recognized  in  this 
state.  In  Schulten  v.  Bavarian  Brew.  Co. 
96  Ky.  224,  this  court  said  that  it  was  "not 
unlawful  for  several  persons  in  trade  to  con- 
federate together  to  protect  themselves  by 
lawful  acts  from  dishonest  debtors."  In 
Sayre  v.  Louisville  Union  Benev.  Asso.  1 
Duv.  145,  85  Am.  Dec.  613,  referring  to  a 
New  York  case,  the  court  said:  "It  seems 
to  have  been  held  [in  New  York]  that  all 
combinations  of  workmen ,  to  raise  their 
wages  are  necessarily  injurious  to  trade  or 
commerce,  and  indictable  as  misdemeanors. 
.  .  .  It  seems  to  be  doubtful  whether 
either  of  those  positions  is  correct.  It  is 
entirely  consistent  with  the  interest  of  the 
public  that  labor  shall  be  fairly  rewarded. 
If  the  employer  of  a  number  of  workmen 
should  refuse  to  pay  them  fair  wages,  why 
may  they  not,  if  bound  by  no  contract,  com- 
bine for  the  purpose  of  obtaining  reasonable 
prices  for  their  labor?  We  do  not  perceive 
that  the  public  would  be  injured  by  it,  nor 
any  principle,  upon  which  it  can  be  con- 
demned as  illegal."  See  also  Brewster  v. 
C.  Miller's  Sons,  19  Ky.  L.  Rep.  693,  38  L. 
R.  A.  505,  citing  Bohn  Mfg.  Co.  v.  Hollis,  64 
Minn.  223,  21  L.  R.  A.  337.  And  in  Better- 
man  ▼.  Powers^  19  Ky.  L.  Rep.  1087,  39  L. 
R.  A.  211,  in  an  opinion  by  Judge  Hazelrigg, 
this  court  distinctly  recognized  the  doctrine 
that  a  laborers'  union,  formed  for  the  pur- 
pose of  maintaining  wages,  might  be  pro- 
tected in  the  use  of  a  label  indicating  that 
manufactured  goods  had  been  made  by  mem- 
bers of  the  union.  We  conclude  that  by  the 
common  law  of  Kentucky  it  is  not  an  in- 
dictable offense  to  combine  for  the  purpose 
of  maintaining  rates  of  insurance. 

One  other  question  should  perhaps  be  de- 
cided, as  necessary  to  determine  what  order 
shall  be  entered  in  the  circuit  court  as  to  the 
foreign  insurance  companies  when  the  case 
goes  back.  That  is  the  sufficiency  of  the 
service  of  summons  upon  the  insurance  com- 
missioner. By  the  statute  (Ky.  Stat,  § 
631),  foreign  insurance  companies  are  re- 
quired to  file  with  the  commissioner  a  reso- 
lution "consenting   that   service   of   process 
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upon  any  agent  of  such  company  in  this 
rotate,  or  upon  the  commissioner  of  insurance 
of  this  state,  in  any  action  brought  or  pend- 
ing in  this  state  shall  be  a  valid  service  upon 
said  company."  Section  11  of  the  Criminal 
►Code  provides :  "A  public  offense,  of  wliich  the 
only  punishment  is  a  fine,  may  be  prosecuted 
by  a  penal  action  in  the  name  of  the  com- 
monwealth of  Kentucky.  .  .  .  The  pro- 
ceedings in  penal  actions  are  regulated  by 
the  Code  of  Practice  in  civil  actions."  Sec- 
tion 9  provides:  "All  public  offenses  may 
be  prosecuted  by  indictment,  except  of- 
fenses of  public  officers,"  etc.  Chapter  3  of 
the  Criminal  Code,  on  the  subject  of  "Pro- 
cess upon  Indictments,"  provides  in  §  147 : 
"The  summons  shall  be  issued  and  served  in 
the  same  manner  as  a  summons  in  civil  ac- 
tions." It  is  urged  that  as  the  consent  goes 
no  further  than  to  make  the  service  upon 


the  commissioner  sufficient  in  an  action,  civ- 
il or  penal,  it  cannot  be  extended  to  an  in- 
dictment, because  the  action  is  within  the 
consent  given  by  the  company,  and  the  in- 
dictment is  not  But  we  think  these  stat^ 
utes,  though  they  might  have  been  better  ex- 
pressed for  the  purpose,  were  intended  to 
apply  to  exactly  this  class  of  cases,  and  to 
make  valid  service  upon  the  commissioner 
of  summons  on  a  misdemeanor  indictment, 
and  give  jurisdiction  of  such  prosecutions  to 
the  Franklin  circuit  court. 

For  the  reasons  given,  the  judgment  is 
reversed,  with  directions  to  sustain  the  de- 
murrer to  the  indictment. 

Gnlfy,  J.,  dissents,  except  frcHn  that  part 
of  the  opinion  as  to  service  upon  the  com- 
missioner. ' 
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ward C.  CROW,  Attorney  General, 
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PANY et  al. 
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"1.  An  nnlai^fal  c«»inbtnatloii  Inaar- 
erM  in  violation  of  Mo.  act  1H07,  pro- 
hibiting any  pool  or  combination  to  regulate 
prices  or  the  premium  to  be  paid  for  Insur- 
ance, is  made  by  insurance  companies  each  of 
which  buys  and  furnishes  to  its  agent  the  rate 
book  and  correction  slips  prepared  by  a  cer- 
tain person,  v  ^ile  the  agents  form  what  is 
called  an  "Underwriters'  Social  Club."  to  the 
secretary  of  which,  who  is  an  inexperienced 
young  man  and  not  an  insurance  expert,  each 
local  agent  submits  his  daily  reports  in  an 
unsealed  envelope,  addressed  to  his  company, 
that  the  secretary  may  see  that  the  agent  does 
not  write  policies  at  less  than  the  rates 
agreed. 

'2.  A  ireneral  denial  by  immrance  com- 
panies of  knowledge  of  tlte  acta  of 
their  affcnta  In  forming  a  combination  to 
maintain  rates  in  violation  of  a  statute  is  not 
suflicient  to  raise  an  Issue  on  that  question 
when  the  special  defenses  In  the  answer 
amount  to  a  practical  admission  of  such  vio- 
lation and  challenge  the  constitutionality  of 
the  statute. 

*8.  A  provision  agrainat  a  combination 
to  maintain  prices  or  premiums  for  in- 
surance is  within  the  title  of  "An  Act  for  the 
Punishment  of  Pools,  Trusts,  and  Conspira- 
cies to  Control  Prices." 

4.  The  constitutional  grnarantr  of  the 
riiiirht  to  life,  liberty,  and  property  docs  not 
include  the  right  of  Insurers  to  contract 
among  themselves  for  the  maintenance  of 
rates. 

H.  A  foreinrn  Insurance  company  does 
not  acquire  any  vested  rights  by  com- 
plying  with    existing   police    regulations    or 

Note. — See  the  preceding  cases  of   State  v. 
Lancashire  F.   Ins.  Co.    (Arlc.)    ante,  348,   and 
footnote  thereto :  and  iEtna  Ins.  Co.  v.  Com. 
<Ky.)  ante.  355. 
45  L.  R.  A. 


comity  laws,  which  cannot  be  affected  by 
subsequent  changes  in  such  regulations  or 
laws. 

6.  The  Invalidity  of  a  section  of  a  stat- 
ute which  is  separable  from  the  remainder  of 
the  act,  leaving  provisions  which  are  sufficient 
to  be  operative  and  accomplish  their  purpose, 
does  not  make  the  statute  altogether  void. 

7.  Insurance  companies  may  be  ousted 
of  all  riisrhts.  privileflresy  and  fran- 
chises under  the  laws  of  the  state,  because 
of  the  violation  of  such  laws  by  their  agents, 
through  whom  they  do  business. 

8.  Insurance  companies  charared  with 
violatinif  the  statutes  aarainst  lllegral 
combinations  which  make  common  cause 
with  other  companies  similarly  charged  which 
are  found  guilty  will  be  treated  in  the  same 
way  with  the  other  defendants,  and  ousted 
of  all  rights,  privileges,  and  franchises  under 
the  law,  although  the  evidence  does  not  show 
that  they  were  guilty, 

(Gantt,  Oh.  J.,  and  Robinson  and  Valliant,  J  J., 

dissent.) 

(June  30,  1899.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  oust  defendants  from  exercising  the 
rights,  privileges,  and  franchises  conferred 
upon  them  by  law  permitting  them  to  do  in- 
surance business  in  the  state.  Judgment  of 
ouster  entered. 

Statement  hy  Marshall,  J.: 

This  is  an  original  proceeding  by  quo  war- 
ranto to  oust  seventy-three  fire  insurance 
companies  of  their  corporate  rights,  privi- 
leges, and  franchises  under  the  laws  of  Mis- 
souri on  account  of  a  violation  by  them  of 
the  laws  of  this  state  relating  to  "pools, 
trusts,  and  conspiracies,  unlawful  combina- 
tions." ITie  defendant  companies  are  or- 
ganized under  the  laws  of  other  states  or 
foreign  countries,  and  are  doing  an  insurance 
business  in  Missouri  by  reason  of  and  com- 
pliance with  the  comity  laws  of  this  state. 
The  petition,  after  stating  the  necessary  facts 
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afl  to  the  character  and  organization  of  the 
defendants  and  their  compliance  with  the 
lawe  of  Miaeouri  in  respect  to  foreign  insur- 
ance companies  doing  business  in  this  state, 
is   as   follows:     "That  afterwards,  on   the 

day  of  November,  1896,  each  and  all 

of  said  defendant  corporations  unlawfully, 
illegally,  and  wilfully  misused  and  abused 
their  said  franchises,  rights,  and  privileges 
as  fire  insurance  companies  authorized  to  do 
business  under  the  lawe  of  the  state  of  Mis- 
souri, in  this,  to  wit:     That  each  and  all  of 
said  defendant  corporations  having  an  au- 
thorized agent  and  representative  in  the  city 
of  St.  Joseph,  a  city  of  less  than  one  hundred 
thousand  inhabitants,  did  then  and  there, 
through  and  by  means  of  a  certain  organiza- 
tion known  as  the  'Underwriters' Social  Club' 
of  said  city  ( which  said  Underwriters'  Social 
Club  of  said  city  was  organized,  and  has  been 
maintained,  and  is  now  maintained,  with  the 
knowledge  and  consent,  and  according  to  the 
desire  and  wish,  of  said  defendant  corpora- 
tions, and  for  the  sole  purpose  of  the  ad- 
vancement of  the  business  interests  of  said 
defendant  corporations  in  said  city  of  St. 
Joseph ) ,  create,  enter  into,  become  a  member 
of  and  a  party  to  a  certain  pool,  trust,  agree- 
ment, combination,  confederation,   and   un- 
derstanding with  each  other  and  other  fire  in- 
surance corporations  and  associations  of  per- 
sons to  regulate,  fix,  and  control  the  price 
or  premium  to  be  paid  for  insuring  property 
in  St.  Joseph,  Buchanan  county,  Missouri, 
against  loss  or  damage  by  fire,  lightning,  and 
storm;   and  to  maintain  and  control  said 
price,  when  so  regulated  and  fixed,  and  to 
prevent  competition  in  said  business  in  said 
city.     That  each  and  every  one  of  said  cor- 
porations, being  so  represented  in  said  city 
of  St.  Joseph  by  a  local  resident  fire  insur- 
ance agent,  legally  and  fully  authorized  by 
each  of  said  several  defendant  corporations 
to  act  for  their  respective  corporations  in  all 
matters  relating  to  the  insurance  of  property 
against  loss  or  damage  by  fire,  lightning,  and 
storm  in  said  city,  that  said  agents,  and  each 
of  them,  did  then  and  there,  with  the  knowl- 
edge and  consent  and  according  to  the  wish 
and  desire  of  the  said  respective  defendant 
corporations  which  the  said  agents  repre- 
sented, and  for  the  sole  and  only  purpose  of 
advancing  the  business  interests  of  said  de- 
fendant corporations,  then  and  there  wilful- 
ly, unlawfully,  and  knowingly  did  agree,  con- 
federate,  and  combine   with  each   other  to 
form  and  organize  on  the day  of  No- 
vember, A.  D.   1896,  a  certain  organization 
whose  membership  was  composed  exclusively 
of  local  resident  fire  insurance  agents,  rep- 
resentatives alone  of  defendant  corporations ; 
and  that  said  organization  was   then  and 
there  perfected  by  the   said  local   resident 
agents  of  defendant  corporations  by  the  elec- 
tion of  a  president,  secretary,  treasurer,  and 
other  officials,  whose  names,  except  those  of 
the  secretary  and  president,  are  to  the  re- 
lator unknown,  but  who  were  at  said  time, 
and  are  now,  local  resident  fire  insurance 
agents   representing    different   ones   of   the  i 
45  L.  R.  A. 


defendant  corporations.  That  the  said  or» 
ganization  so  formed  was  the  Underwriters* 
Social  Club  of  St.  Joseph,  Missouri,  and  it 
was  formed  by  said  local  resident  agents  of 
said  defendant  corporations  solely  tor  the 
purpose  of  advancing  the  interests  of  said 
respective  defendant  corporations,  and  for 
the  purpose  of  maintaining  what  is  known  in* 
insurance  circles  as  'correct  practices;'  or, 
in  other  words,  for  the  purpose  of  keeping  up 
the  agreed  rate  on  all  the  different  classes  oi 
risks  of  insurance.  That  the  said  rates  so 
agreed  upon  to  be  maintained  in  said  city  of 
St.  Joseph  were  fixed  by  one  W.  J.  Fetter,  of. 
Kansas  City,  Missouri,  as  relator  la  informed 

and  believes.     That Wise  is  president 

of  said  Underwriters'  Social  Club,  and  that 
Mr.  E.  F.  Scott  is  secretary  of  said  organiza- 
tion, and  was  brought  from  the  office  of  Mr. 
Fetter  in  Kansas  City,  Missouri,  as  relator 
is  informed,  for  the  purpose  of  assuming  the 
duties  of  secretary  of  said  Underwriters'  So- 
cial Club  .of  St.  Joseph,  Missouri.  That» 
among  other  things,  the  duties  of  Mr.  E.  F. 
Scott  were  to  check  the  daily  reports  of  the 
different  agents  belonging  to  said  Under- 
writers' Social  Club,  and  to  see  that  the  pol- 
icies written  by  said  agents  were  all  writ- 
ten at  the  agreed  rate  as  fixed  by  said  W.  J. 
Fetter,  and  promulgated  in  the  rate  book 
sent  to  the  resident  local  agents  of  defendant 
corporations.  That  the  said  secretary,  E. 
F.  Scott,  was  and  is  paid  a  salary,  and  that 
the  method  of  paying  the  same  is  as  follows : 
That  the  local  resident  agents  of  defendant 
corporations  each  proportionately  contribute 
according  to  the  amounts  assessed  against 
them,  respectively,  sums  sufficient  in  the  ag- 
gregate to  pay  the  monthly  salary  of  said  E. 
F.  Scott  as  secretary  of  said  Underwriters^ 
Social  Club  of  St.  Joseph,  Missouri.  That 
each  of  said  resident  local  agents  of  defend- 
ant corporations  deduct  the  amount  so  con- 
tributed by  said  respective  local  agents  of 
defendant  corporations  to  the  monSily  sal- 
ary of  E.  F.  Scott  from  the  monthly  remit- 
tances of  said  respective  local  resident  agents 
to  the  said  respective  defendant  corpora- 
tions represented  by  said  local  resident 
agente,  and  that  said  respective  defendant 
corporations  acquiesced  in  said  deduction 
from  the  remittances  due  from  their  said  re- 
spective local  resident  agents,  and  credit  said 
local  resident  agents  with  the  amount  paid  by 
each  of  said  agente  toward  the  salary  of  said 
E.  F.  Scott.  Ihat  said  W.  J.  Fetter,  of  Kan- 
sas City,  Missouri,  styles  himself  an  insur- 
ance expert,  and  that  as  such  insurance  ex- 
pert he  supplies  the  rates  to  be  charged  on 
all  classes  of  risks  by  fire,  lightning,  and 
storm  in  the  stete  of  Missouri,  outeide  of  the 
cities  of  Kansas  City  and  St.  Louis ;  and  that 
the  defendant  corporations,  each  and  all  of 
them,  do  not  write  any  insurance  on  any 
class  of  risk  for  fire,  lightning,  and  storm 
insurance  except  at  the  rate  fixed  and  agreed 
upon  in  the  city  of  St.  Joseph  by  the  Under- 
writers' Social  Club  of  St.  Joseph,  which  rate 
is  obtained  from  a  rate  book  coming  to  mem- 
bers of  said  organization  in  a  blank  envelope^ 
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from  Kansas  City,  Missouri.  That  the  rate 
so  establiabed,  and  at  wiiich  all  insurance 
against  loss  by  fire,  lightning,  and  storm  is 
written  in  the  city  of  St.  Joseph  by  the  local 
resident  agents  of  defendant  corporations  is 
supplied  said  resident  local  agents  in  a  rate 
book  which  comes  from  Kansas  City,  Mis- 
souri, in  a  blank  envelope,  and  said  Under- 
writers' Social  Club  of  St.  Joseph,  Miasouxi, 
Is  organized  and  maintained  by  defendant  cor- 
porations and  their  agents  for  the  purpose  of 
maintaining  said  rates  so  furnished  as  afore- 
said. That  if  the  resident  local  agent  of  any 
of  said  defendant  corporations  writes  insur- 
ance against  loss  by  fire,  lightning,  and 
storm  in  St.  Joseph,  Missouri,  at  a  rate  not 
in  accordance  with  that  fixed  in  said  rate 
book,  and  agreed  upon  by  the  said  Under- 
.  writers'  Social  Club  of  St.  Joseph,  Missouri, 
that  said  defendant  corporation  in  which 
said  insurance  is  written  instructs  its  local 
resident  agent  to  cancel  said  policy  or  poli- 
cies. That  the  general  nature  and  object  of 
the  said  combination  and  confederation  so 
made  as  aforesaid  by  defendant  corporations, 
by  the  means  and  in  the  manner  aforesaid, 
in  the  city  of  St.  Joseph,  is:  First,  to  fix 
and  regulate  and  control  the  certain  price 
and  premium  to  be  paid  for  insuring  prop- 
erty against  loss  or  damage  by  fire,  lightning, 
and  storm  in  said  city  of  St.  Joseph,  Mis- 
souri ;  and,  second,  to  maintain  the  said  cer- 
tain price  or  premium  when  so  regulated  or 
fixed  for  insuring  property  against  loss  or 
damage  by  fire,  lightning,  and  storm  in  said 
city;  and  that  the  said  defendant  corpora- 
tions, through  their  said  local  resident 
agents  in  St.  Joseph,  Missouri,  have  entire 
control  of,  and  have  monopolized  to  the  ex- 
clusion of  all  others,  and  to  the  great  detri- 
ment of  the  public,  the  business  of  writing 
insurance  against  loss  or  damage  by  fire, 
lightning,  and  storm  in  the  city  of  St.  Jo- 
seph, Missouri ;  and  that  the  purpose  and  in- 
tention of  said  defendant  corporations  has 
been,  and  is  now,  to  unlawfully  and  wilfully 
thus  combine  and  confederate  with  each  oth- 
er to  monopolize  and  control  absolutely,  and 
prevent  competition  in,  the  business  of  writ- 
ing insurance  against  losses  by  fire,  light- 
ning, and  storm  in  the  said  city  of  St.  Joseph, 
Missouri;  and  the  said  defendant  corpora- 
tions, through  said  Underwriters'  Social 
Club  of  St.  Joseph,  Missouri,  and  in  pursu- 
ance of  the  object^  purpose,  and  intention 
of  said  defendant  corporations,  have  wilfully 
and  unlawfully  agreed,  combined,  and  con- 
federated with  es^  other,  and  with  other 
fire  insurance  companies  ( doing  business  un- 
der the  insurance  laws  of  the  state  of  Mis- 
souri), to  form  an  insurance  trust  and  pool 
in  St.  Joseph,  Missouri,  to  regula;te,  fix,  and 
maintain  the  price  and  premium  to  be 
charged  by  each  of  said  defendant  corpora- 
tions for  insuring  the  different  designated 
classes  of  risks  on  property  against  loss  or 
damage  by  fire,  lightning,  and  storm  in  St. 
Joseph,  Missouri;  and  the  said  defendant 
corporations,  and  other  insurance  companies 
acting  with  them,  in  pursuance  of  the  said 
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agreement,  combination,  confederation,  and 
trust,  and  through  the  said  Underwriters' 
Sociai  Club,  of  St.  Joseph,  Missouri,  are 
each  of  them,  through  their  respective  resi- 
dent local  agents,  wilfully  and  unlawfully 
maintaining  said  agreed  price  and  premium 
upon  the  respective  classes  of  risks  on  prop- 
erty against  loss  by  fire,  lightning,  and  storm 
in  St.  Joseph,  Missouri,  and  which  said  rate 
so  fixed  in  said  rate  book  aforesaid,  and  so 
agreed  to  by  members  of  said  Underwriters' 
Social  Club  of  St.  Joseph,  Missouri,  afore- 
said, is  the  minimum  rate  charged  in  St. 
Joseph,  Missouri,  by  all  said  detenaant  cor- 
porations for  insuring  the  different  desig- 
nated classes  of  property  against  loss 
or  damage  by  fire,  lightning,  and  storm; 
and  that  said  rate  aforesaid,  so  fixed 
as  aforesaid,  is  the  minimum  rate  the 
said  agents  of  said  defendant  insurance 
companies  are  allowed  to  charge  by  said 
defendant  corporations,  in  the  city  of 
St.  Joseph,  Missouri.  And  by  reason  of  the 
premises  aforesaid  relator  now  charges  and 

avers  that  since  the day  of  November, 

A.  D.  1896j  and  up  to  the  present  time,  said 
defendant  corporations  in  the  city  of  St. 
Joseph,  Missouri,  have  grossly  offended 
against  the  laws  of  this  state,  azid  have  wil- 
fully, flagrantly,  and  grossly  abused  and 
misused  their  corporate  authority,  fran- 
chises, and  privileges,  and  have  wilfully  and 
unlawfully  assumed  and  wilfully  usurped 
franchises  and  privileges  not  granted  to  said 
defendant  corporations  by  the  laws  of  the 
state  of  Missouri,  by  then  and  there  enter- 
ing into  and  becoming  a  member  of  and  a 
party  to  said  trust,  combination,  and  confed- 
eration and  pool,  as  aforesaid,  in  said  city  of 
St.  Joseph,  Missouri,  to  monopolize  the  busi- 
ness of  writing  insurance  against  loss  or 
damage  by  fire,  lightning,  and  storm,  and  to, 
by  means  of  said  combination  and  confedera- 
tion, prevent  competition  in  said  business, 
and  to  regulate,  fix,  and  maintain  the  price 
and  premiums  to  be  paid  for  insuring  prop- 
erty against  loss  or  damage  by  fire,  lightning, 
and  storm  in  St.  Joseph,  Missouri.  And  re- 
lator further  here  now  oharges  and  avers 
that  the  action  of  the  defendant  corporations 
as  hereinbefore  set  out  is  a  wilful,  malicious, 
and  gross  perversion  of  the  tranchises 
granted  to  said  defendant  corporations  by  the 
state  of  Missouri,  and  an  illegal,  wilful 
usurpation  of  privileges  noi  granted  to 
them,  and  which  said  gross  and  wilful 
usurpation  of  privileges  and  franchises  not 
granted  them  is  of  great  and  permanent  in- 
jury to  the  public.  Wherefore  your  relator 
herein,  the  attorney  general,  prosecuting  in 
this  behalf  for  the  s&te  of  Missouri,  prays 
that  said  defendant  corporations,  each  and 
all  of  them,  severally  be  excluded  from  all. 
corporate  rights,  privileges,  and  franchises 
under  the  laws  of  the  state  of  Missouri,  and 
that  their  rights  and  certificates  to  do  busi- 
ness under  the  insurance  laws  of  this  state 
be  declared  forfeited,  and  that  proceedings  at 
law  may  be  issued  against  defendant  corpo- 
rations that  they  may  each  and  every  one  of 
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them  be  ousted  of  their  said  several  fran- 
chides  and  corporate  privileges." 

The  defendants  answered  jointly,  as  fol- 
lows: "Defendants  in  the  above-entitled 
cause,  by  leave  of  court,  file  this,  their 
amended  answer,  and  protesting  that  the  in- 
formation filed  in  said  cause  against  these 
defendants  is  not  sufficient  in  law,  for  their 
joint  and  several  amended  answers  thereto, 
say  that  they  admit  that  they  are  severally 
and  respectively  corporations  legally  organ- 
ized under  the  laws  of  their  respective  states 
and  countries  for  the  purpose  of  carrying  on 
the  business  respectively  stated  in  said  in- 
formation; that  they  have  respectively  com- 
plied with  the  laws  of  the  state  of  Missouri 
relative  to  foreign  insurance  companies  de- 
siring to  write  fire  and  other  insurance  in 
this  state;  that  they  have  been  respectively 
duly  licensed  by  the  superintendent  of  insur- 
ance of  this  state  to  write  said  insurance  in 
the  state  of  Missouri;  and  that  thev  have 
been,  from  the  date  of  their  respective  li- 
censes, and  are  now,  writing  fire  insurance 
and  insurance  against  loss  by  lightning  and 
storm  in  the  state  of  Missouri,  in  so  far  as 
they  are  respectively,  by  said  license,  author- 
ized to  write  such  insurance.  And,  further 
answering,  these  defendants  say  that  the  said 
act  of  the  general  assembly  of  the  state  of 
Missouri  entitled  *An  Act  Providing  for  the 
Punishment  of  Pools,  Trusts,  and  Conspir- 
acies to  Control  Prices,  and  as  to  Evidence 
and  Prosecution  in  Such  Cases,'  approved 
April  2,  1891,  ana  the  amendments  thereto, 
approved  April  11,  1895,  and  March  24, 
1897,  is  violative  of  the  provisions  of  the 
Constitution  of  the  state  of  Missouri  and  of 
the  United  States,  as  follows :  ( 1 )  That  the 
title  to  said  act  infringes  that  part  of  §  28 
of  art.  4  of  the  Constitution  of  the  state  pf 
Missouri  which  provides  that  no  bill  shall 
contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title,  in  this :  that 
the  subject  of  insurance  against  loss  or  dam- 
age by  fire,  lightning,  or  storm  is  a  different 
subject,  and  not  germane  to  the  matters  con- 
tained in  the  title  of  said  act;  and  defend- 
ants plead  that  said  law,  in  so  far  as  it  at- 
tempts to  cover  the  subject  of  such  insur- 
ance, is  uncon£rtitutional  and  void.  (2) 
That  the  Constitution  of  the  state  of  Mis- 
souri ( §  30,  art.  2 )  provides  'that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,'  and  defendants 
say  that  said  act  and  the  amendments  there- 
to, especially  as  set  forth  in  §  1  of  said 
amended  act  of  1897,  does  deprive  defend- 
ants of  their  liberty  without  due  process  of 
law,  inasmuch  as  it  renders  it  unlawful  for 
defendants  to  contract  or  agree  among  them- 
selves or  with  the  agents  of  other  insurance 
companies,  or  for  their  agents  to  contract 
and  agree  among  themselves,  for  the  reason- 
able adjustment  and  maintenance  of  rates  of 
premium  to  be  charged  for  insurance  against 
fire,  lightning,  or  storm  in  this  state.  (3) 
That  §  1  of  said  amended  act  contravenes 
and  infringes  §  10  of  article  1  of  the  Consti- 
tution of  the  United  States,  which  provides 
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that  no  state  shall  pass  any  law  impairing: 
the  obligation  of  contracts,  inasmuch  as  each 
of  defendants,  prior  to  the  enactment  of  said! 
law,  made  the  deposits  and  paid  the  fees  and. 
moneys  required  by  the  insurance  laws  of 
this  state  to  secure  to  themselves  respective- 
ly the  right  to  carry  on  their  said  business- 
in  said  state,  had  complied  with  all  the  re- 
quirements of  the  insurance  laws  of  said 
state,  and  were  respectively  duly  authorized 
to  conduct  and  carry  on  their  said  business- 
in  said  state ;  that  thereby,  in  virtue  of  said 
payments  and  said  law  of  the  state  of  Mis- 
souri, there  was  vested  in  each  of  said  de- 
fendants, at  the  time  of  their  admission  inta 
said  state,  the  right  to  contract  and  be  con- 
tracted with,  and  to  continue  and  carry  on 
their  said  business  in  a  reasonable,  usual,, 
and  lawful  manner.  And  defendants  say . 
that  until  the  enactment  of  said  law  they 
and  their  agents  had,  in  the  safe,  reasonable, 
and  usual  course  of  their  business,  been  mak- 
ing and  entering  into  contracts  or  agree- 
ments with  each  other  for  the  conservation 
of  their  business  and  the  protection  of  their 
policy  holders  by  adjusting,  agreeing  upon,, 
and  maintaining  reasonable  rates  of  insur- 
ance against  fire,  lightning,  and  storm  in  said 
state.  Defendants  say  tliat  said  act  does  de- 
prive said  defendants,  and  each  of  them,  of 
their  said  vested  rights,  in  forbidding  them 
or  their  agents  to  make  or  enter  into  such 
contracts  or  agreements,  and  impairs  the  ob- 
ligation of  the  contracts  entered  into  by  and 
between  each  of  them  and  said  state  of  Mis- 
souri at  the  time  of  their  respective  admis- 
sion into  this  state;  that,  therefore,  said  act 
is  unconstitutional  and  void.  (4)  That  § 
1  of  the  amended  act  is  in  violation  of  §  1  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States,  which  provides  'that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law^,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection,  of  the  law,'  in  this:  that 
said  act  and  section  provide  for  a  difference 
and  discriminates  between  foreign  insurance- 
companies  and  domestic  insurance  com- 
panies, and  discriminates  and  makes  a  dif- 
ference and  distinction  between  foreign  in- 
surance companies  insuring  property  in  this 
state  against  loss  or  damage  by  fire,  light- 
ning, or  storm  and  all  other  foreign  and  do- 
mestic insurance  companies  doing  other 
kinds  of  insurance  business  in  this  state,  by 
providing  by  §  1  of  said  amended  act  that  it 
should  iS  unlawful  for  any  corporation  or- 
ganized under  the  laws  of  this  or  any  other 
country,  insuring  property  against  loss  or 
damage  by  fire,  lightning,  or  storm,  to  make 
any  agreement  and  to  have  any  understand- 
ing with  any  other  insurance  company,  or 
with  the  agents  thereof,  to  fix  or  regulate 
the  premiums  to  be  paid  for  insuring  prop- 
erty in  this  state  against  fire,  lightning,  or 
storm,  or  to  maintain  said  premiums  when 
so  regulated  or  fixed,  or  to  fix  or  limit  the 
price  or  premium  to  be  paid  for  insuring 
property  against  such  loss  or  damage  in  this 
state.    And  these  defendants  say  that  each 
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and  every  one  of  them  did  comply  with  the 
laws  of  this  9tat«  before  being  admitted  to 
do  business  in  this  state,  and  that  in  said 
compliance  they  have  paid  the  fees«  and  made 
all  necessary  deposits,  and  secured  the  nec- 
essary licenses  required  by  the  insurance 
laws  of  this  state;  and  that,  having  done 
and  performed  all  that  was  required  by  law, 
they  were  each  of  them  duly  authorized  to 
do  the  business  of  insurance  in  this  state, 
and  that  thereby  the  right  to  do  said  busi- 
ness was  secured  and  vested  in  each  of  them 
by  the  laws  of  the  svtate  of  Missouri ;  and  that 
they  have  been  respectively  conducting  said 
business  under  the  said  laws  of  this  state, 
and  have  paid  and  are  paying  sums  of  money 
for  the  right  to  conduct  their  said  business 
in  this  state.  And  defendanits  say  that  said 
act  deprives  them  of  the  right  to  carry  on 
their  business  in  a  manner  fair  and  just 
among  themselves,  and  not  in  any  manner 
injurious  to  any  other  person  in  the  state, 
and  that  said  act  deprives  them  of  the  right 
of  making  the  necessary  and  proper  con- 
tracts relating  to  the  business  of  insurance, 
and  di<>criminates  against  them  and  in  favor 
of  other  domestic  and  foreign  insurance  com- 
panies who  are  not  embraced  in  said  law, 
and  that  said  act  is  unconstitutional  and 
roid.  (5)  That  §  6  of  said  amended  act  is 
Tiolative  of  §  1  of  art.  14  of  the  Amendments 
of  the  Constitution  of  the  ITnited  States,  in 
that  it  provides  'that  in  all  proceedings  to 
have  such  forfeiture  declared,  proof  that  any 
such  person  who  hsA  been  acting  as  the  agent 
of  any  such  foreign  corporation  in  transact- 
ing its  business  in  this  state,  has  been,  while 
actine  as  such  agent,  in  the  name,  behalf,  or 
interest  of  such  foreign  corporation,  violat- 
ing any  provision  of  the  preceding  sections 
of  this  act.  <»hall  be  received  as  prima  facie 
proof  of  the  act  of  the  corporation  itself:' 
and  defendants  say  that  said  act  discrimi- 
nates and  makes  a  difference  and  distinction 
Mween  foreign  insurance  companies  doing 
the  business  of  insuring  against  fire,  light- 
ning, and  storm  and  domestic  insurance  com- 
panies doing  like  business  in  like  situation 
by  providing  rules  of  evidence  and  plead- 
ir^  in  judicial  proceedings  under  said  act 
aeainst  foreign  insurance  companies  difTer- 
pnt  and  more  onerous  than  those  provided 
for  domestic  insurance  companies  who  may 
be  engaj^ed  in  the  same  business,  and  do  the 
^me  thing,  and  defendants  therefore  say 
that  said  act  is  unconstitutional  and  void. 

^0)  And  defendants  plead  that  §§  9  and  10 
of  said  act  are  violative  of  §  1  of  the  14th 
Amendment  to  the  Constitution  of  the 
Tnited  States,  in  that  it  imposes  upon  de- 
fendants and  other  corporations  n>entioned 
in  said  act^  in  case  judgment  is  rendered 
af^inst  defendants  in  proceedings  under  said 
wt,  attorney's  fees  of  not  less  than  twenty- 
five  (25)  dollars  or  more  than  five  hundred 

(500)  dollars,  and  the  expenses  of  attorneys 
for  the  state  incurred  in  the  prosecution  of 
Buoh  suits  when  such  fees  are  not  imposed 
opon  other  corporations  or  judgment  defend- 
tnts  under  the  laws  of  this  state;  and  defend- 
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ants  say  that  said  law  discriminates  and 
makes  a  distinction  and  difference  between 
defendants  as  aforesaid  and  the  state  of  Mis- 
souri by  imposing  such  fees  on  defendant 
corporations  against  whom  judgments  are 
rendered,  when  in  like  situation,  where  judg- 
ments should  be  rendered  against  the  state 
in  such  proceedings,  no  attorney's  fees  or  ex- 
penses are  imposed  upon  or  provided  to  be 
collected  from  the  sttate ;  and  defendants  say 
that  therefore  said  law  is  violative  of  the 
Constitution  of  the  United  States,  and  is  null 
and  void.  (7)  And,  further  answering, 
these  defendants  deny  each  and  every  allega- 
tion in  said  information  contained,  not  here- 
inbefore admitted  to  be  true.  And  defend- 
ants having  fully  answered,  pray  to  go  hence 
respectively  dismissed,  with  tlieir  costs  in 
this  behalf  expended." 

The  reply  is  a  general  denial  of  the  new 
matter  set  up  in  the  answer. 

Upon  these  issues  a  vast  volume  of  oral 
testimony  has  been  taken.  Briefly  stated, 
the  ultimate  facts  established  by  the  evi- 
dence are  these:  All  of  the  defendants  are 
corporations  organized  under  the  laws  of  sis- 
ter states  or  of  foreign  countries,  and  are 
doing  a  fire  insurance  business  in  Missouri 
under  licenses  issued  to  them  by  the  superin- 
tendent of  insurance  of  this  state.  With 
the  exception  of  the  Newark  Fire  Insurance 
Company,  Norwalk  Fire  Insurance  Company, 
liondon  Assurance  Corporation,  Citizens'  In- 
surance Company  of  New  York,  Union  Insur- 
ance Company  of  Philadelphia,  and  Equita- 
ble Fire  &,  Marine  Insurance  Company  of 
Providence,  Rhode  Island,  all  of  the  defend- 
ant companies  are  represented  by  agents  at 
St.  Joseph,  Missouri,  and  all  of  those  agents 
had  been  prior  to  and  were  at  the  date  of  the 
institution  of  this  proceeding  members  of  the 
Underwriters'  Social  Club  of  St.  Joseph, 
Missouri.  Prior  to  the  taking  effect  of  the 
amendment  of  1805  (Acts  1895,  p.  237)  to 
the  laws  relating  to  "pools  and  trusts," 
which  for  the  first  time  brought  fire  insur- 
ance companies  explicitly  and  specifically 
within  the  ban  of  the  law  prohibiting  trusts, 
there  existed  in  Missouri  an  association 
called  the  "Association  of  Fire  Underwriters 
of  Missouri,"  which  was  organized  for  the 
purpose  of  controlling  rates  of  insurance  in 
this  state.  W.  J.  Fetter  was  employed  to 
fix  such  rates,  and  all  insuranoe  was  required 
to  be  controlled  by  the  rates  fixed  by  him. 
When  the  act  of  18ft5  went  into  effect,  Fetter 
addressed  the  following  letter  to  all  the  com- 
panies doing  a  fire  insurance  business  in  Mis- 
souri: 

Missouri  Fire  Inspection  and  Advisory 
Bureau,  Inspection  of  Fire  Risks  and  Esti- 
mates of  Rates  Furnished  to  Order.  Aho 
Maps  of  Rated  Towns  not  Mapped  by  San- 
born-Perris  Map  Co. 

Office:  American  Bank  Building. 
Kansas  City,  Mo.,  June  11,  1895. 
Dear  Sir: 

You  are  probably  aware  that  an  amend- 
ment has  been  made  to  the  anti-trust  law  of 
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Missouri  to  include  fire  insurance  companies 
thus  prohibiting  all  combinations  of  persons 
or  corporations  from  making  or  maintaining 
fire-insurance  rates.  My  arrangement  with 
the  Association  of  Fire  Underwriters  of  Mis- 
souri for  state  rating  will  therefore  cease  on 
20th  inst.,  and  the  state  board  will  then  no 
longer  exercise  jurisdiction  over  rates.  In 
view  of  these  facts  I  have  concluded  to  make 
estimates  of  fire-insurance  rates  and  publish 
maps  on  my  own  volition,  without  any  con- 
nection with  any  board  whatever,  and  with- 
out combination  with  any  companies  or  in- 
dividual's. These  rates  so  made  will  be  pub- 
lished and  eold  to  any  person  or  company 
desiring  to  buy  them.  The  price  of  these 
rate  books,  and  corrections  from  time  to 
time,  will  depend  in  some  measure  on  the 
amount  of  work  made  necessary  by  the  great- 
er or  less  volume  oi  business  transacted  in 
the  state  by  the  company.  It  is  estima;ted, 
however,  at  about  8-10  to  9-10  of  1  per 
cent  of  the  premium.  For  this  work,  bills 
will  be  sent  quarterly.  The  local  boards  of 
St.  Louis  and  Kansas  Oity,  being  exempted 
from  the  operation  of  the  law,  have  separate 
arrangements  for  rating,  and  will  have  no 
control  of  nor  responsibility  for  the  above- 
proposed  system  of  rating.  Soliciting  your 
subscription  to  my  rate  books  and  supple- 
ments in  cities  or  towns  where  you  are  rep- 
resented, I  remain^  yours  truly, 

W.  J.  Fetter. 

The  prior  and  subsequent  'proceedings  are 
best  told  by  the  testimony  of  Fetter  himself. 
W.  J.  Fetter  testified  on  behalf  of  informant 
as  follows:  ''I  have  been  in  the  infinirance 
business  in  Missouri  forty-nine  years,  except* 
ing  two  years  that  I  was  in  Saline  county; 
and  have  been  in  Kansas  City  sixteen  years." 
Witness  was  here  handed  a  list  of  the  com- 
panies that  were  defendants  in  the  suit,  and 
he  said  that  he  had  heard  that  they  were 
all  doing  business  at  St.  Joseph.  **1  furnish 
estimates  for  Kansas  City,  Missouri.  Have 
been  doing  so  since  *91.  I  furnish  them  any- 
where in  the  state  they  are  asked  for,  if  I 
can.  I  furnish  them  in  towns  where  they 
are  asked  for,  except  St.  Louis.  Am  satisfied 
that  the  rates  furnished  by  me  in  the  book 
known  as  the  'Fetter  Rate  Book'  for  ditler- 
ent  towns  of  the  state  are  the  basis  of  rates 
upon  whioh  a  considerable  amount  of  Uie 
business  of  the  state  id  written.  I  do  not 
know  whether  there  is  an  agreement  among 
the  agents  at  St.  Joeeph  or  not.  Have  no 
real  knowledge  about  the  situation  at  St. 
Joseph.  I  have  beard  loose  talk,  and  have 
heard  it  as  a  fact,  that  my  rates  are  used. 
I  do  not  furnish  ^e  rates  to  the  agents  at 
St.  Joseph,  but  I  furnisih  the  rates  direct  to 
the  companies.  I  sell  the  book  directly  to 
the  insurance  companies.  That  is,  I  furnish 
the  book  either  to  the  companies  or  the  gen- 
eral agents  of  the  companies ;  not  to  the  local 
agents.  I  furnish  my  rate  book  to  the  gen- 
eral agents  of  all  the  companies  that  do  busi- 
ness in  St.  Joseph.  There  are  corrections 
that  go  with  the  book  from  time  to  time, 
and  I  supply  those,  and  they  are  sent  direct 
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to  the  companies.  I  had  a  young  man  named 
E.  F.  Scott  in  my  office  at  Kansas  City.  He 
was  a  dry-goods  clerk  when  he  came  to  my 
office,  and  got  acquainted  with  some  of  my 
boys,  and  they  asked  me  if  I  could  not  get 
him  a  job.  He  kept  on  coming  Ihere,  and  I 
gave  him  work  at  $10  a  week,  and  he  did 
good  service,  and  I  increased  his  salary ;  and 
after  awhile  somebody  asked  me  if  I  knew 
a  good  clerk, — some  man  that  was  good  in 
figures, — and  I  said,  'Yes,  I  know  a  man,'  and 
they  said  they  would  like  to  see  him.  Well, 
I  did  not  say  anything  to  him.  I  thought 
maybe  they  would  not  employ  him.  I  tele- 
phoned him  to  oome  to  the  depot ;  that  I  had 
something  I  wanted  to  know  about;  and  he 
came  down,  and  I  introduced  mm  to  two  in- 
surance agents  from  St.  Joseph.  One  of  them 
was  Mr.  Buckingham,  and  I  do  not  remember 
the  other  gentleman'a  name.  I  introduced 
Mr.  Scott  to  them,  and  he  wae  employed, 
and  I  supposed  that  he  was  hired  to  work 
in  the  insurance  business,  but  I  never  asked 
what  his  duties  were.  The  general  agent 
for  Missouri  of  the  Firemen's  Fund  Insur- 
ance Company  is  Mr.  Chard,  of  Chicago,  and 
in  the  period  from  November,  '96,  to  July, 
'97,  I  think  I  furnished  the  special  agent  of 
the  Firemen's  Fund  a  rate  book  for  Mis- 
souri. The  record  in  my  office  would  simply 
show  that  I  furnished  it  to  the  company.  I 
did  at  one  time  send  my  rate  books  direct  to 
the  company,  but  I'  concluded  that  was 
wrong,  or,  rather,  inexpediency  My  rate 
books  cover  all  of  Miesouri  except  Kansas 
City  and  St.  Louis,  except  aome  few  towns 
not  surveyed  and  examined.  I  mean,  by 
this,  small  towns.  If  the  companies  want 
towns  rated,  we  go  and  make  an  estimate. 
These  rate  books  are  not  furnished  annually, 
but  just  as  they  are  made.  The  last  book  I 
made  for  St.  Joseph,  Missouri,  was  in  1897. 
I  cannot  say  what  the  oontpanies  do  with  the 
rate  book.  I  furnish  them  for  St.  Joseph. 
I  sell  the  rate  books  to  any  company  that 
wants  to  buy  them.  I  do  not  know  of  any- 
one else  in  Missouri,  outside  of  St.  Louis  and 
Kansas  City,  from  whom  the  old-line  fire  in- 
surance companies  buy  rate  books  and  rate 
sheets.  Before  the  anti-trust  law  was 
passed,  I  was  employed  by  the  state  board 
for  Missouri  on  a  salary,  and  I  covered  the 
same  territory  that  I  do  now.  The  state 
board  was  composed  of  seventy  or  eighty  per- 
sons. Now  I  am  not  so  tied  down  by  rules 
and  regulations,  and  I  feel  at  liberty  to  in- 
crease or  decrease  the  rates,  as  I  think  feas- 
ible. For  instance,  at  Jefferson  City  Mr. 
Orear  thought  my  rates  were  a  little  too  high, 
and  he  wanted  me  to  look  into  it.  I  found 
that  the  buildings  had  improved, — they  had 
put  in  more  fireproof  buildings, — ^and  I  made 
a  reduction  in  the  rates.  I  do  not  account 
to  anybody  for  that.  I  just  make  it  of  my 
own  volition,  and  two  or  three  other  places 
the  same  way.  I  have  more  discretion  now 
than  I  had  before,  or,  rather,  I  exercise 
more.  It  is  the  tariff  the  companies  accept 
at  Jefferson  City  as  fixed  by  myself.  I  get 
my  rates  in  the  following  way:  Take,  for 
instance,  St.  Joe.    I  take  a  brick  building. 
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An  ordinary  brick  building  at  St.  Joe,  with 
gravel  roof,  makes  the  basis  rate,  sixty  cents, 
and  then,  if  the  side  walls  do  not  extend  2 
feet  higher  than  the  roof, — that  is,  where 
they  are  exposed, — ^we  add  five  cents.  If 
there  is  a  skylight  that  goes  onto  the  building, 
we  add  for  that;  if  wooden  cornice, — not 
iron, —  add  to  the  rates;  if  elevator  in  a 
three  or  four  story  building,  we  add  for 
that;  and  all  similar  charges  add  something 
for  each.  Then  if  an  exposure,-— other  build- 
ings might  bum  it, — ^we  add  to  it  in  propor- 
tion to  the  hazard  for  exposure ;  and  then  the 
question  of  the  area  comes  in, — the  size  of 
the  building.  If  a  very  large  building,  we 
have  a  very  small  charge  to  it;  and,  when  the 
rate  of  the  builaing  is  made  up,  then  we  add 
for  the  st^^k  being  more  perishable;  or 
when  a  building  is  easier  damaged  by  smoke, 
water,  etc.,  from  ten  to  twenty-five  cents, 
more  or  less.  There  are  two  classes  of  stock, 
the  preferred  and  the  nonpreferred.  This  is 
the  method  by  which  I  get  at  the  rate,  and 
I  get  the  personal  knowledge  of  the  build- 
ings by  going  to  St.  Joseph  and  examining 
them.  I  had  the  rate  book  for  St.  Joseph 
printed  in  St.  Joe,  and  it  took  me  nine 
months  to  get  it  printed.  I  paid  for  having 
th»»  book  made.  When  the  anti-trust  law  of 
'91  went  into  effect,  we  paid  no  attention 
to  it,  as  we  thought  it  did  not  include  us,  and 
I  furnished  rates  for  St.  Joseph  then  just 
the  same  as  I  had  been  doing  before.  I  fur- 
nished the  rates  for  St.  Joseph  before  1895. 
I  made  a  book  for  St.  Joseph  before  that 
time.  Before  the  anti-trust  law,  I  was  em- 
ployed on  a  salary  to  make  the  rates,  and 
furnish  them  for  the  different  towns, — St.  Jo- 
seph as  well  as  the  others.  After  the  anti- 
trust law  of  1895  became  operative,  I  read 
the  law.  It  seemed  to  me  tljat  the  law  pro- 
vided against  combinations  to  make  rates. 
The  state  board  was  therefore  abolished. 
I  sent  out  a  circular  to  the  companies 
and  stated,  in  substance,  that  the  state 
board  was  out  of  existence,  and  that 
I  proposed  to  make  estimates  of  rates, 
and  sell  them  to  the  companies,  with- 
out any  connection  or  association  with 
anything  at  all,  and  sell  these  rates  at  a 
given  price, — this  book  at  a  given  price;  and 
that  included  the  keeping  up  of  the  books, 
too.  These  books  I  offered  to  make  were  of 
the  same  kind  and  character  I  had  been  mak- 
ing. I  asked  the  companies  to  purchase  my 
books,  and  some  purchased  them,  and  some 
did  not.  The  agents  that  got  my  rate  books 
at  St.  Joseph,  and  the  correction  slips  I  fur- 
nish, got  them  from  the  companies."  Wit- 
ness was  here  handed  a  copy  of  the  petition 
containing  list  of  the  companies  against 
which  suit  is  brought,  and  was  asked  if  he 
had  examined' this  list  of  companies,  and 
he  said  he  had  and  that  he  furnished  a  por- 
tion of  these  companies  with  his  rate  book 
between  November,  181)0,  and  July,  1897, 
and  he  designated  as  those  that  he  had  fur- 
nished the  rate  book  to  as  follows:  ^tna  of 
Hartford,  Orient  of  Hartford,  Phoenix  of 
London,    British   America,    Westchester   In- 


surance Company,  Atlas,  Commercial  Union, 
London  &  Lancashire,  Lion's,  Lancashire, 
London  Assurance,  Union  &  Crown,  Lon- 
don &  Globe,  Imperial,  Manchester,  North- 
ern, North  British,  Palatine,  Royal  In- 
surance Company,  Sun  Insurance  Office, 
Aachen  &  Munich,  Hamburg-Bremen,  Prus- 
sian National,  German  of  Freeport,  Trad- 
ers' Insurance  Company,  Springfield  Fire  & 
Marine,  Michigan,  Detroit,  St.  Paul,  Mer- 
chants' of  Newark,  the  Agricultural,  Cale- 
donian, American  Fire  Insurance  Company 
of  New  York,  Citizens'  of  Missouri,  Commer- 
cial Union,  German  Ambrecian,  Hanover, 
Home,  Niagara,  Queen,  Westchester,  Glens 
Falls  Insurance  Company  of  North  America, 
Union  Insurance  Company  of  Philadelphia, 
Pennsylvania  Fire,  Merchants'  Insurance 
Company  of  New  Jersey,  Providence- Wash- 
ington, Scottish  Union  &  National,  Con- 
cordia, Milwaukee  Mechanics',  Brooklyn. 
"1  know  Mr.  Buckingham  at  St.  Joseph,  and 
from  November,  '96,  to  July,  '97.  He  was  in 
the  insurance  business,  and  a  local  resident 
agent  of  various  companies  at  St.  Joseph; 
and  he  came  and  inquired  about  someone  to 
do  a  certain  class  of  work.  I  recommended 
Mr.  Scott.  The  companies  responded  to  my 
circular  that  they  would  buy  the  rates.  I 
suppose  the  agents  at  St.  Joseph  get  the  rates 
from  the  companies,  as  I  mail  no  rates  from 
my  office  in  Kansas  City  to  the  agents  at  St. 
Joseph,  Missouri.  I  did  at  one  time  send  the 
slips  direct  to  St.  Joseph.  I  do  send  the 
slips  direct  to  the  agents  sometimes  in  this 
way:  The  companies  buy  my  rates,  and  they 
will  say  to  me,  *I  want  you  to  send  a  copy  to 
Mr.  John  Smith  at  Sedalia;  he  has  not  a 
copy:'  and  they  want  me  to  send  to  this  one 
and  to  that  one;  and  the  agent  at  St.  Joe 
wants  me  to  send  slips,  and,  if  the  com- 
panies order  me  to,  I  will  send  the  slips,  but 
not  otherwise.  I  did  that  a  short  time,  and 
I  concluded  I  would  not  do  it  any  more,  but, 
if  the  companies  order  me  to  send  the  slips  or 
books  to  any  town  in  Missouri  except  Kan- 
sas City,  I  will  do  so. 

Q.  Can  you  name  any  of  these  companies 
that  were  doing  business,  as  is  charged  in 
this  petition,  in  the  city  of  St.  Joseph,  be- 
tween November,  1896,  and  July,  1897,  at 
whose  instance  you  sent  any  of  those  slips? 

A.  As  I  understand  the  fact,  several,  I 
think,  have  them ;  but  to  say  that  they  do,  I 
could  not.  I  was  told  recently  that  an  agent 
there  at  St.  Joseph  who  has  the  agency  of 
the  northern  end  of  the  Home  and  two  or 
three  companies  that  way,  did;  but  I  do  not 
know,  and  there  are  no  records  in  my  oiTice 
that  would  indicate  whether  or  not  I  sent 
the  slips  or  rates  direct  to  the  agents  at  St. 
Joseph,  Mif^souri,  but  I  probably  did,  occa- 
sionally, between  November,  1896,  and  July, 
1897.  I  think  probably  in  the  interim  of 
time  from  November,  1896,  to  July,  1897,  I 
did  forward  the  slips,  as  well  as  the  books, 
to  some  resident  agents  at  St.  Joseph,  Mis- 
souri. I  might  have  a  record  in  my  office; 
my  books  might  show ;  probably  I  have.  We 
have  a  list  of  the  companies  who  take  the 
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elips  and  the  rate  books.  Some  of  them  do 
not  want  anything  but  this  town  and  that 
town,  but  otherwise  they  get  enrerything.  We 
just  send  them  to  th«  company  indiscrimi- 
nately, and  only  send  direct  to  the  resident 
agents,  either  the  slips  or  books,  by  direction 
of  the  company.  I  would  send  the  slips  reg- 
ularly to  resident  agents  at  St.  Joseph 
on  condition  that  every  agent  have  an  order 
from  some  company  of  his,  so  that  all  the 
agents  get  the  books;  but,  in  the  absence  of 
directions,  I  send  the  slips  to  the  companies. 
To  the  best  of  my  knowledge,  the  insurance 
business  at  St.  Joseph  is  generally  done  at 
the  rate  fixed  in  my  rate  book  and  my  slips. 
The  rate  I  fix  is  based  on  the  proposition 
that  the  companies  will,  by  securing  the  rate 
I  name,  be  enabled,  according  to  insurance 
statistics,  to  met  losses,  pay  expenses,  and  a 
fair  dividend  on  the  capital,  and  that  is  what 
we  term  an  'adequate  rate.'  I  aim  to  make 
an  adequate  rate.  I  suppose  that  is  the  rea- 
son the  companies  want  my  rates.  I  charge 
the  companies  about  eight  or  nine  tenths  of 
1  per  cent  of  the  volume  of  business.  That 
is  the  only  way  I  can  fix  it.  I  can  only  do 
this  work  for  the  companies  on  a  per  cent  of 
the  business,  and  I  get  the  volume  of  business 
of  the  companies  from  Mr.  Orear,  superin- 
tendent of  insurance.  This  nine  tenths  of 
1  per  cent  is  nine  tenths  of  1  per  cent  of  all 
the  premiums,  and  for  that  I  furniah  the 
companies  with  my  rate  book  and  correc- 
tions, and  such  mass  of  information  as  they 
may  desire,  and  that  I  may  have  in  my  pos- 
. session;  and  that  is  my  compensation  com- 
plete from  the  companies.  I  pay  my  own 
clerical  force  in  my  office.  This  book  is  a 
St.  Joseph  rate  book.  [Here  book  was  shown 
witness.]  This  is  the  only  rate  book  pub- 
lished by  myself  for  the  city  of  St.  Joseph. 
The  policy  that  is  written  and  the  reports 
that  are  made  of  the  daily  business  in  St. 
Joseph  does  not  come  to  my  office. 

Cross-examination:  I  make  the  Fetter 
rate  book.  I  sell  it  to  any  insurance  com- 
pany that  desires  it.  I  make  it  as  an  insur- 
ance expert.  The  use  of  a  rate  book  of  this 
kind  is  to  give  the  agents  an  idea  of  the 
risks  and  the  adequacy  of  the  rate. 

Redirect  examination:  My  compensation 
is  governed  by  the  volume  of  business  done 
by  an  insurance  company.  I  sell  this  book 
to  any  company  that  wants  to  buy.  I  have 
been  doing  that  since  the  anti-trust  law  went 
into  effect.  The  rates  were  made  about  on 
the  same  basis  by  myself  after  the  anti-trust 
law  became  operative  as  before. 

After  the  act  of  1895  became  operative, 
the  agents  of  the  defendant  companies  (ex- 
cept those  above  pointed  out)  got  together, 
and  formed  the  Underwriters'  Social  Club  of 
St.  Joseph.  The  president  of  the  duh,  Mr. 
Wise,  said:  "We  cannot,  in  this  club,  rec- 
ognize anything  in  writing  that  would  lay 
ourselves  liable  to  a  prosecution  under  the 
late  law  passed  regarding  trusts  in  Missouri. 
Consequently  anything  that  is  done  regard- 
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ing  the  maintenance  of  rates  shall  be  under- 
stood among  the  members  of  the  club."    Ac- 
cordingly no  constitution  or  by-laws  were 
ever  adopted  or  put  into  writing.    The  sec- 
retary of  the  club  was  E.  F.  Scott,  who  had 
formerly  been  a  dry-goods  clerk,  and  for  a 
short  time  before  he  went  to  St.  Joseph  was 
a  clerk  in  Fetter's  office  in  Kansas  City.  He 
had  no  other  experience  in  the  insurance 
business.    The  club  had  two  rooms.    In  one 
the  secretary  had  a  copy  of  Fetter's  rate 
book,  a  map,  a  desk,  and  a  few  chairs.     In 
the  other  there  were  some  chairs.  It  had  no 
regular  time  for  holding  meetings.     Some- 
times it  met  once  a  week,  and  sometimes  not 
once  in  three  or  four  weeks.    One  of  the 
members  defined  its  purpose  to  be  that  "ore 
of  the  objects  of  the  club  was  social  and  ad- 
visory to  our  business.    The  social  nature 
of  the  club  was  talking  to  eaoh  other  about 
Lloyd's  insurance  companies  and  the  mu- 
tuals,  and  inquiring  about  how  business  was, 
and  generally  anything  appertaining  to  our 
business.     .    .    .    There    were   no   billiard 
nor  card  tables  in  the  room.    No  periodicals 
kept  there.    I  guess  there  was  a  desk.     I 
never  took  an  inventory  of  it,    I  couldn't 
tell  whether  there  was  a  carpet  on  the  floor." 
Another  described  the  purposes  of  the  club 
as  follows:     "To  the  extent  of  smoking  ci- 
gars, one  of  the  objects  was  to  cultivate  good- 
fellowship.    Another  object  was  to  b^me 
better  acquainted  with  eaoh  other,  and  with 
the  methods  of  doing  business;  also  to  be- 
come better  acquainted  with  all  risks  in  St. 
Joseph,  and  get  wider  and  more  general  in- 
formation   about    insurance    business,    and 
about  conducting  insurance  business.    An- 
other object  was  to  secure  a  uniformity  of 
policies,  as  in  adjustment  of  partial  losses 
the  losses  become  extremely  complicated,  and 
it  requires  the  highest  order  of  s^ility  to  ad- 
just such  a  loss.    Concurrency  is  therefore 
insisted  upon  by  the  manager,  Mr.  Scott. 
That  is  one  of  the  things  accomplished  by  the 
club;  that  is«  it  is  deemed  beneficial  to  the 
insurer,  and  makes  it  easier  to  adjust  any 
losses.    In  speaking  of  the  objects  of  the 
club,   I   use   the  words   'correct   practices,' 
which  covers  all  this,  and  means  the  applica- 
tion of  concurrency  and  the  application  of  a 
general  form  to  a  big  scattered  risk.     I  also 
stated  that  the  object  was  to  maintain  rates." 
The  salary  of  the  secretary  was  made  up  by 
the  members  contributing  one  dollar  a  month 
for  each  company  represented  by  the  mem- 
bers.    Some  of  the  members  charged  this  to 
their  companies  direct,  and  it  was  allowed. 
Others  put  it  in  as  "postage,"  or  other  ex- 
penses, and  their  companies  allowed  it  in 
that  form.    After  the  formation  of  this  club, 
the  fire  insurance  done  by  the  agents  of  the 
defendant  companies  was  carried  on  in  t^is 
way:     The  secretary  had  a  list  of  the  num- 
bers of  all  policies  in  the  agent's  office,  so  as 
to  enable  him  to  keep  check  on  every  daily 
report  that  went  to  the  company.    The  daily 
report  contained  the  name  of  the  company 
by  which  the  policies  were  written,  the  name 
of  the  assured,  the  date  of  issuance  and  of 
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expiration,  the  amount  of  insurance,  pre- 
mium, rate,  general  form  of  policy,  the  prop- 
erty insured  wit3i  its  location.     These  daily 
reports  were  made  out  by  the  agents,  placed 
in    stamped,    but    unsealed    envelopes,    ad- 
dressed to  the  company  issuing  the  policy, 
and  theenvelopeswere  turned  over  to  tiie  sec- 
retary of  the  club  for  inspection,  and  to  be 
sealed  and  mailed  by  him.    He  kept  no  rec- 
ord of  anything  that  was  done  in  his  office, 
but  at  first,  if  there  was  a  variance  between 
the  rate  specified  in  the  policy  and  that  fixed 
by  the  Fetter  rate,  the  secretary  would  put 
a  small  slip  on  the  report  to  notify  the  gen- 
eral agent  of  the  company  of  the  variance. 
Afterwards  it  was  thought  "inexpedient"  to 
have  any  such  matters  in  writing,  so  the  sec- 
retary simply  notified  the  agents  verbally  of 
any  variance,  and  demanded  to  know  the  rea- 
son therefor.    In  this  way  every  daily  report 
from  an  agent  to  his  company  passed  under 
the  inspection  of  the  secretary,  and  he  alone 
mailed  all  reports  to  the  companies.    To  pre- 
vent an  agent  from  writing  a  rate  in  the  pol- 
icy in  coirformity  to  the  Fetter  rate,  and  aft- 
erwards giving  the  insured  a  rebate,  all  the 
agents    also   submitted    all    their   monthly 
statements  to  the  secretary,  and  he  inspected 
them,   and  likewise  mailed  them.    Several 
times  an  agent  was  detected  not  living  up  to 
the  Fetter  rate,  and  then  the  club  met,  and 
the  offending  agent  was  called  on  for  an  ex- 
planation, which  was  accepted  as  satisfactory, 
and  "everybody  arose  to  their  feet,  and  ex- 
pressed a  determination  to  live  up  to  the 
rates" (Fetter's  rates).    There  was  an  un- 
written by-law  of  the  club  prescribing  that 
"where  a  member  was  caught  catting  a  rate 
there  was  to  be  a  penalty  of  not  to  exceed  $50 
for  the  first  two  offenses,  and,  after  that, 
loss  of  his  agency."    Some  of  the  general 
managers  of  the  defendant  companies  testi- 
fied that  they  had  never  heard  of  the  club 
or  its  practices  until  this  proceeding  was  be- 
gun ;  others  testified  that  they  had  expressly 
refused  to  allow  their  agents  these  club  ex- 
penses, and  had  charged  them  back  to  the 
agent;  while  the  manager  of  the  Queen  In- 
surance Company  wrote  the  local  agent  as 
follows :     *'While  we  are  not  fully  advised  as 
to  the  sitniation  in  St.  Joseph,  yet  at  the 
same  time  we  understand  that  all  agents, 
with   the  exception  of  your  good  self,  are 
now  members  of  the  social  club.     In  the  in- 
terest of  harmony  and  correct  practice,  we 
trust  you  will  find  it  convenient  to  associate 
with  the  organization  referred  to,  as  it  will 
undoubtedly  redound  to   our  mutual   wel- 
fare." 

Messrs.  Edward  O.  Crow,  Attorney  Gen- 
eral, and  Samuel  B.  Jeffries,  for  relator. 

Messrs,  Given  Campbell  and  Waddill, 
EUerbe,  A  Hereford,  for  respondents: 

This  suit  is  in  the  nature  of  a  public  ac- 
cusation, and  if  the  state  makes  out  its  case 
the  judgment  is  penal,  and  in  such  case  the 
burden  of  proof  is  upon  the  state  to  prove 
the  charges  as  alleged. 

6  Thomp.  Corp.  §  6804;  State,  Crow,  v. 
Bland,  144  Mo.  534,  41  L.  R.  A.  297;  High, 
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Extr.  Legal  Rem.  §  710;  State,  Walker,  v. 
Talhot,  123  Mo.  69;  2  Spelling,  Extraordi- 
nary Relief,  §§  1860,  1851,  1860. 

The  overwhelming  weight  of  evidence  es- 
tablishes the  fact  that  the  Underwriters'  So- 
cial Club  of  St.  Joseph,  Missouri,  was  not 
created,  formed,  or  organized,  conducted  or 
carried  on  for  the  purpose  of  fixing 
or  maintaining  rates  of  insurance  in 
that  city,  or  for  the  purpose  of  controlling 
rates  of  insurance  in  any  respect,  and  that 
it  did  not  either  fix,  control,  or  maintain 
rates  of  insurance  according  to  Fetter  esti- 
mates. 

Anderson  v.  United  States,  171  U.  S.  604, 
43  L.  ed.  300. 

The  information  filed  by  relator  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

State,  Crow,  v.  Bland,  144  Mo.  534,  41  L. 
R.  A.  297. 

The  act  approved  April  2, 1891,  as  amended 
by  the  acts  of  April  11,  1895,  and  March  24, 
1897,  is  repugnant  to  the  Constitution  of 
the  state  of  Missouri,  for  the  following  rea- 
sons: 

1.  It  infringes  the  provisions  of  §  28  of  art. 
4,  which  provides  that  no  bill  shall  contain 
more  than  one  subject,  which  shall  be  clear- 
ly expressed  in  its  title. 

State,  Bixon,  v.  Sohofield,  41  Mo.  39;  St, 
Louis  V.  Tiefel,  42  Mo.  578;  State  v.  Per- 
singer,  76  Mo.  346;  State  v.  Blackstone,  115 
Mo.  427 ;  State,  Dickason,  v.  Marion  County 
Ct.  128  Mo.  427 ;  Witzmann  v.  Southern  R. 
Co.  131  Mo.  612;  State,  Keshlewr,  v.  Slover, 
134  Mo.  10;  Paul  v.  Virginia,  8  Wall.  168, 
19  L.  ed.  357;  Philadelphia  Fire  Asso.  v. 
New  York,  119  U.  S.  110,  30  L.  ed.  342; 
Oloucester  Isinglass  d  Glue  Co.  v.  Russia  Ce- 
ment Co.  154  Mass.  92,  12  L.  R.  A.  563; 
Hooper  v.  California,  155  U.  S.  655,  39  L.  ed. 
300,  5  Inters.  Com.  Rep.  610. 

2.  It  violates  §  30  of  art.  2,  which  provides 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law. 

State  V.  Loomis,  115  Mo.  316,  21  L.  R.  A. 
789 ;  State  v.  Julow,  129  Mo.  177,  29  L.  R.  A. 
257 :  Cooley,  Const.  Lim.  6th  ed.  481,  483. 

That  said  act,  as  amended,  is  unconstitu- 
tional in  that  §  1  of  said  act  is  violative  of  5 
1  of  the  14th  Amendment  to  the  Constitution 
of  the  United  States,  which  provides  that  no 
state  shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law. 

Duncan  v.  Missouri,  152  U.  S.  377,  38  L. 
ed.  485;  Marchant  v.  Pennsylvania  R.  Co, 
153  U.  S.  390,  38  L;  ed.  756;  Barhier  v.  Con- 
nolly, 113  U.  S.  27,  28  L.  ed.  923;  Missouri 
V.  Lewis,  101  U.  S.  22,  25  L.  ed.  989. 

That  said  act,  as  amended,  is  unconstitu- 
tional in  that  §  6  of  said  act  is  violative  of 
§  1  of  article  14  of  the  Amendments  to  the  ' 
Constitution  of  the  United  States  in  that 
said  §  6  provides,  among  other  things,  viz.: 
"And  in  all  proceedings  to  have  such  forfeit- 
ure declared,  proof  that  any  person  who  has 
been  acting  as  agent  for  any  such  foreign  cor- 
poration in  transacting  its  business  in  this 
state  has  been,  while  acting  as  such  agent,  in 
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the  name,  behalf,  or  interest  of  such  foreign 
corporation,  violating  any  provision  of  i£e 
preceding  sections  of  this  act,  shall  be  re* 
ceived  as  prima  facie  proof  of  the  act  of  the 
corporation  itself/'  which  makes  a  distinc- 
tion, difference,  and  discrimination  between 
foreign  insurance  companies,  insuring 
against  fire,  lightning,  and  storm,  and  domes- 
tic insurance  companies  engaged  in  the  like 
business  and  doing  like  acts. 

Cooley,  Const.  Lim.  pp.  207,  481,  483; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed.  819; 
State  y:  Kingsley,  108  Mo.  139;  Oihaon  v. 
Mississippi,  162  U.  S.  565,  40  L.  ed.  1075; 
State  V.  Loomis,  115  Mo.  316,  21  L.  R.  A. 
789 ;  State  v.  JuloWy  129  Mo.  177,  29  L.  R.  A. 
257;  Barbier  v.  Connolly,  113  U.  S.  27,  28  L. 
ed.  923;  Gulf,  C.  <£•  S.  F.  R,  Co.  v.  Ellis,  165 
U.  S.  150,  41  L.  ed.  666;  New  Orleans  Oas- 
light  Co.  V.  Louisiana  Light  d  H.  P.  d  Mfg. 
Co.  116  U.  S.  650,  29  L.  ed.  516;  Walling  v. 
Michigan,  116  U.  S.  446,  29  L.  ed.  691 ;  Gulf, 
O.  d  S.  F.  R.  Co.  V.  Eefi^y,  158  U.  S.  98,  39 
L.  ed.  910;  Emeri  v.  MissouH,  156  U.  S.  312, 
39  L.  ed.  434,  5  Inters.  Com.  Rep.  68;  Mis- 
souri V.  Lewis,  101  U.  S.  22,  25  L.  ed.  989; 
Missouri  P.  R.  Co.  v.  Humes,  115  U.  S.  512, 
29  L.  ed.  463 ;  Hayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578;  Railroad  Tax  Cases,  13 
Fed.  Rep.  733;  Re  Ah  Fong,  3  Sawy.  144; 
State,  Harris,  v.  Herma/nn,  75  Mo.  353; 
Home  Ins.  Co.  v.  Morse,  20  Wall,  445,  22  L. 
ed.  365. 

That  said  act,  as  amended,  is  unconstitu- 
tional in  this,  that  §§9  and  10  of  said  act 
are  contrary  to  §  1  of  art.  14  of  the  Amend- 
ments to  the  Constitution  of  the  United 
States,  in  that  said  §§9  and  10  impose  upon 
the  defendants,  in  case  judgment  is  rendered 
against  them,  an  attorney's  fee  of  from  $25 
to  $500  and  the  expenses  of  the  attorney  gen- 
eral, when  no  provision  is  made  in  said  act 
in  favor  of  defendants  for  their  counsel  fees 
and  expenses,  if  they  should  have  judgment 
rendered  in  their  favor,  thereby  discrimi- 
nating again<st  the  defendants  and  denying 
to  them  the  equal  protection  of  the  laws. 

Gulf,  C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107 ;  Rail- 
road Taw  Cases,  13  Fed.  Rep.  722,  8  Sawy. 
238. 

C/Ourts  are  extremely  reluctant  to  adjudge 
a  forfeiture  of  franchise,  especially  in  a  case 
of  this  character. 

Topeka  v.  Topeka  Water  Co.  58  Kan.  349 ; 
State,  Atiy.  Gen.,  v.  SociM4  Repuhlicaine,  9 
Mo.  App.  il4:  Cldcaqo  d  A.  R.  Co.  v.  People, 
Koerner,  67  III.  11,  16  Am.  Rep.  599;  State, 
Crow,  v.  Lincoln  Trust  Co.  144  Mo.  562; 
High,  Extr.  Lepral  Rem.  §  229 ;  Spelling,  Ex- 
traordinary Relief,  §§  1777,  1828,  1829. 

Marsliall,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  special  provision  of  the  statutes  of 
Missouri  under  which  this  proceeding  is 
prosecuted  and  which  it  is  claimed  the  de- 
fendants have  violated,  is  §  1  of  the  act  of 
1897  (Acts  1807,  p.  208).  and  is  as  follows: 

"Sec.  1.  Any  corporation  organized  under 
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the  laws  of  this  or  any  other  state  or  country 
for  transacting  or  conducting  any  kind  of 
business  in  this  state,  or  which  does  transact 
or  conduct  any  kind  of  business  in  this  state, 
or  any  partnership  or  individual,  or  other  as- 
sociation of  persons  whatsoever,  who  shall 
create,  enter  into,  become  a  member  of  or  a 
party  to  any  pool,  trust,  agreement,  combi- 
nation, confederation,  or  understanding  with 
any  other  corporation,  partnership,  individ- 
ual, or  any  other  person  or  association  of  per- 
sons, to  regulate  or  fix  the  price  of  any  arti- 
cle of  manufacture,  mechanism,  merchandise, 
commodity,  convenience,  repair,  any  product 
of  mining,  or  any  article  or  thing  whatsoever, 
or  the  price  of  premium  to  be  paid  for  in- 
suring property  against  loss  or  damage  by 
fire,  lightning,  or  storm,  or  to  maintain  said 
price  when  so  regulated  or  fixed,  or  shall  en- 
ter into,  become  a  member  of  or  a  party  to 
any  pool,  agreement,  contract,  combination, 
or  confederation  to  fix  or  limit  the  amount 
or  quantity  of  any  article  of  manufacture, 
mechanism,    merchandise,    commodity,    con- 
venience, repair,  any  product  of  mining,  or 
any  article  or  thing  whatsoever,  or  the  price 
or  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  or 
storm,  shall  be  deemed  and  adjudged  guilty 
of  a  conspiracy  to  defraud,  and  be  sultjo<;t 
to  penalties  as  provided  in  this  act:    pro- 
vided, however,  that  the  provisions  of  this 
section  shall  not  apply  to  agreements  of  fire 
insurance    companies,    or    their    agents,   or 
boards  of  fire  underwriters,  to  regulate  the 
price  or  premium  to  be  paid  for  insuring 
property   against   loss   or   damage   by    fire, 
lightning,  or  storm  in  cities  in  this  state, 
which  now  have  or  which  may  hereafter  ac- 
quire a  population  of  one  hundred  thousand 
inhabitants  or  more;  and  provided  further, 
that  if  such  insurance  companies,  or  their 
agents,  or  the  board  of  fire  underwriters  do- 
ing business  in  any  such  city,  shall  combine 
in  such  city,  either  directly  or  indirectly,  or 
agree  or  attempt  to  agree,  directly  or  indi- 
rectly, to  fix  or  regulate  the  price  or     pre- 
mium to  be  paid  for  insuring  property  lo- 
cated wholly  outside  of   such   city  against 
loss  or  damage  by  fire,  lightning,  or  storm, 
such  company  so  violating  the  provisions  of 
this  act,  either  by  itself,  its  agents,  or  by 
any   such   board   of  underwriters,   shall    lie 
taken  and  deemed  to  have  forfeited  its  right 
to  do  business  in  this  state,  and  shall  be- 
come liable  to  all  the  penalties  and  forfeit- 
ures provided  for  by  the  provisions  of  this 
act."     The  first  question,  therefore,  is  wheth- 
er the  defendant  companies  have  entered  in- 
to or  become  members  of  or  parties  to  a  pool, 
trust,    agreement,    combination,    confedera- 
tion, or  understanding  to  fix  the  price  or 
premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning,  or 
storm,  or  to  maintain   said  price  when   so 
regulated  or  fixed.     There  is   no   room  for 
doubt  that  prior  to  the  amendment  of  1895, 
which   specifically   brought   insurance   com- 
panies within  the  purview  of  the  anti-trust 
laws  the  Association  of  Fire  Underwriters 
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of  Missouri  was  organized  and  maintained 
for  the  purpose  of  establish in^^  and  main- 
taining the  rates  at  which  property  in  Mis- 
souri would  be  insured  against  lobs  or  dam- 
age by  fire,  and  that  Fetter  was  employed 
by  the  association  to  fix  such  rates,  and  see 
that  they  were  maintained.  Neither  can  it 
be  doubted  that  when  the  act  of  1805  be- 
came effective  that  association  realized  that 
its  practices  were  violative  of  that  act,  and 
hence  the  association  ceased  to  exist.  This 
is  clearly  shown  by  the  testimony  of  Fetter, 
and  by  his  letter  of  June  11,  1895,  above  re- 
ferred to.  After  the  passage  of  that  act, 
Fetter,  on  his  own  account,  published  a  book 
of  rates,  which  were  the  same  as  the  rates 
that  had  been  fixed  and  maintained  by  the 
association  before  the  law  went  into  effect. 
This  book^  with  correction  slips,  keeping  it 
up  to  date,  he  sold  and  delivered  to  the  de- 
fendant insurance  companies  direct,  except 
that,  when  specially  instructed  by  a  com- 
pany, he  sent  them  to  the  local  agent  instead 
of  to  the  company,  and  having  it  (and  the 
correction  slips)  reach  the  agent  through  the 
company.  All  of  the  local  agents  of  the  de- 
fendant companies  at  St.  Joseph  had  the 
book  and  slips.  Except  in  very  extraordi- 
nary cases,  all  policies  were  written  accord- 
ing to  the  Fetter  rates ;  and  when  there  was 
a  variance  the  general  agent  was,  at  first, 
notified  by  a  slip  attached  to  the  daily  report, 
and  later,  when  it  was  considered  "inexpedi- 
ent" to  commit  such  matters  to  writing,  the 
local  agent  was  notified,  and,  if  it  was 
not  corrected,  the  local  agent  was  called  to 
account  therefor.  Fetter  had  no  fixed  price 
for  his  book  and  slips,  but  charged  each  com- 
pany eight  or  nine  tenths  of  1  per  cent  of  the 
volume  of  business  done  by  each.  After  the 
act  of  1895  became  a  law,  the  local  agents  of 
all  the  defendant  companies,  except  those 
above  noted,  formed  the  Underwriters'  Social 
Club  of  St.  Joseph.  The  president  distinctly 
stated  that  it  would  not  put  anything  in 
writing  that  would  lay  the  members  liable 
to  prosecution  under  the  act  of  1895  relat- 
ing to  trusts,  and  that  everything  that  was 
done  regarding  the  maintenance  of  rates 
would  have  to  be  understood  by  the  mem- 
bers. No  written  constitution  or  by-laws 
were  ever  adopted.  The  club  had  no  regular 
meetings,  no  club  furnishings,  parapher- 
nalia, or  usual  accompaniments.  When  it 
met,  each  man  smoked  his  own  cigars,  and 
talked  about  Lloyd's  insurance  companies 
and  the  mutuals,  about  "concurrency"  and 
"correct  practices," — which  was  but  another 
name  for  maintaining  the  Fetter  rates, — or 
else  called  a  member  to  account  for  a  vari- 
ance from  the  Fetter  rates,  and,  although 
"whitewashing"  him,  "everybody  arose  to 
their  feet,  and  expressed  a  determination  to 
live  up  to  the  rates."  When  the  club  was 
formed,  a  committee  was  appointed  to  se- 
lect a  secretary  (doubtless  one  who  was  pe- 
culiarly social),  and  the  committee  went  to 
Kansas  City,  and  consulted  Fetter,  who  kindly 
let  them  have  one  of  his  clerks,  whom  he  had 
taken  out  of  a  dry-goods  store  a  short  time 
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before,  and  who  was  therefore  presumably 
"social,"even  if  he  was  not  an  insurance  ex- 
pert, and  knew  nothing  about  St.  Joseph  or 
its  insurable  risks.  This  young  man  was 
taken  to  St.  Joseph,  and  made  secretary  of 
this  social  club.  He  was  installed  in  a  room, 
with  a  copy  of  Fetter's  book,  a  map  of  St. 
Joseph,  a  desk,  and  a  few  chairs.  In  order 
that  he  might  not  become  lonesome  in  the 
club  rooms  (where  the  members  assembled 
only  on  rare  occasions  to  smoke  their  respec- 
tive cigars,  talk  about  Lloyd's,  the  mutuals, 
concurrency,  correct  practices,  call  an  offend- 
ing member  to  account  for  writing  a  policy 
at  a  rate  that  varied  from  Fetter's  and  stand 
up  and  promise  to  live  up  to  the  rates) ,  and, 
just  to  be  social,  each  of  the  local  agents  of 
the  defendant  companies  sent  him  their  daily 
reports  already  enclosed  in  unsealed  enve- 
lopes, addressed  to  their  respective  companies, 
and,  just  to  be  social,  he  examined  each  re- 
port, and,  so  as  not  to  forget  his  former  ben- 
efactor, he  compared  the  rates  specified  in 
each  policy  with  the  Fetter  rates,  and,  if 
there  was  a  variance,  put  a  slip  on  the  re- 
port, calling  the  attention  of  the  general 
agent  of  the  company  to  the  variance,  until 
it  was  discovered  that  this  practice  was  "in- 
expedient," and  in  conflict  with  the  expressed 
policy  of  this  social  club  not  to  put  any- 
thing in  writing  that  would  lay  the  members 
liable  to  a  prosecution  under  the  anti-trust 
laws,  and  then  he  adopted  the  more  social 
process  of  notifying  the  local  agents  person- 
ally of  the  variance.  Of  course,  each  agent 
only  wanted  to  keep  up  this  daily  social  com- 
munication with  the  secretary  of  the  club; 
and  of  course  the  secretary  only  wanted  to 
be  social  when  he  insisted  upon  concurrency, 
correct  practices,  and  the  exclusive  right  to 
seal  and  mail  all  the  reports  from  the  local 
agents  to  the  companies;  and  of  course  the 
monthly  reports  were  likewise  submitted  to 
the  secretary  for  social  reasons,  and  not  for 
the  purpose  of  advising  him  that  the  agent 
had  not  circumvented  Fetter's  rates  by  giv- 
ing the  insured  a  rebate  from  the  rate  writ- 
ten on  the  face  of  the  ]x>licy ;  and  of  course 
the  higher  officers  of  the  defendant  compa- 
nies did  not  know  (after  it  was  deemed  in- 
expedient for  the  secretary  to  put  slips  on 
the  daily  reports,  showing  variances  from 
the  Fetter  rates)  that  their  naughty  local 
agents  belonged  to  the  social  club,  whose 
practices  might,  if  put  in  writing,  make 
them  liable  to  prosecution  under  the  anti- 
trust laws,  and  hence  had  forbidden  them  to 
be  social,  notwithstanding  they  did  know 
that  the  policies  were  all  written  according 
to  the  Fetter  rates,  and  were  the  same  as 
they  were  before  the  anti-trust  laws  were  en- 
acted; and  of  course  the  general  managers 
wondered  why  they  had  teken  the  trouble 
and  gone  to  the  expense  of  maintaining  the 
association  of  Fire  Underwriters  of  Missouri, 
and  had  paid  Fetter  a  salary  to  fix  and  main- 
tain a  rate  in  Missouri  before  the  passage  of 
the  anti-trust  law  in  1895,  when,  after  that 
law  went  into  effect,  their  local  agents  could 
maintain  the  same  old  rates,  either  unas- 
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siated,  and  at  no  expense  to  their  companies, 
or  else  by  means  of  a  social  club,  which  cost 
the  companies  nothing!  But  we  decline  to 
believe  anything  of  th«  kind.  The  forma- 
tion of  the  club  immediately  after  the  pas- 
sage of  the  act  of  1895  is  admitted.  Ihe 
maintenance  of  the  old  Fetter  rates  as  es- 
tablished and  practised  by  the  Association 
of  Fire  Underwriters  of  Missouri,  which 
was  abolished  immediately  after  the  passage 
of  the  act  of  1895,  because  it  would  violate 
that  laWj  is  not  denied.  The  character  of 
the  club  arrangements,  and  that  it  had  no 
constitution  or  by-laws,  and  only  occasional 
meetings,  is  conceded.  The  fact  that  all 
daily  and  monthly  reports  were  submitted 
to  Uiis  inexperienced  young  man,  who  was 
not  an  insurance  expert,  by  all  the  local 
agente  of  the  defendant  companies,  and  that 
he  alone  had  a  right  to  seal  and  mail  the 
reports  to  the  companies,  is  confessed.  The 
fact  that  each  company  paid  Fetter  for  his 
book  and  correction  slips  a  percentage  on  the 
volume  of  ite  business,  and  that  the  book  and 
slips  were  sent  by  Fetter  to  the  company, 
and  by  the  company  to  the  local  agent,  or 
else  by  Fetter  to  the  local  agent  direct  when 
ordered  so  to  do  by  his  company,  is  proved 
and  not  controverted.  And  the  conclusion  is 
inevitable  and  irresistible  that  the  Under- 
writers' Social  Club  of  St.  Joseph  is  a  plain, 
palpable,  but  bungling  pool,  trust,  agree- 
ment, combination,  confederation,  and  un- 
derstanding organized  to  evade  the  anti-trust 
laws  of  Missouri,  but  wholly  inefficient  for 
such  a  purpose.  The  local  agente  did  it, 
and  all  knew  it,  and  their  knowledge  is  the 
knowledge  of  their  companies,  and  their 
acte  are  the  acte  of  their  companies  ( Nickell 
y.  PJiania)  Ins,  Co.  1C4  Mo.  420) ;  for  it  could 
not  be  tolerated  for  a  moment  that  an  in- 
surance company  could  hide  under  the  skirte 
of  ite  agente,  and  violate  the  anti-trust  laws 
of  our  stete  with  impunity.  These  corpora- 
tions can  only  act  through  agente,  and  if 
their  agente'  acte  or  practices  are  in  viola- 
tion of  their  orders,  they  must  suffer  the  con- 
sequences, for  the  law  must  be  enforced 
whether  the  act  violating  it  is  done  by  one  or 
another  of  the  agente  of  the  corporation.  The 
company  can  and  must  control  ite  agents, 
and  must  see,  at  ite  peril,  that  ite  agente 
do  not  violate  the  law  while  attending  to  the 
business  of  the  company.  This  is  &e  rule 
as  to  libels,  assaulte,  malicious  torts  by 
agente  of  incorporated  companies;  and  there 
is  greater  reason  for  it  being  the  true  rule 
in  cases  involving  the  anti-trust  laws.  In 
fact,  unless  it  was  so,  no  company  could  ever 
be  convicted  of  a  violation  of  those  laws,  for 
they  would  do  as  the  president  of  the  social 
club  said  the  club  must  do, — ^put  nothing  in 
writing  that  would  make  them  liable  to  pros- 
ecution, keep  no  records,  leave  no  tengible 
evidences  or  tracks  of  their  doings. 

A  few  illustrations  of  the  liability  of  a  cor- 
poration for  the  wilful  or  malicious  torte  of 
ite  agente  committed  while  in  the  prosecu- 
tion of  the  company's  business  committed  to 
their  care,  although  the  act  is  unknown  to 
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the  president,  board  of  directors,  or  manager 
of  the  corporation,  will  be  sufficient  to  point 
the  rule.  For  libel,  Buckley  v.  Knapp,  48 
Mo.  152;  Johnson  v.  8i.  Louia  Dispatch  Oo. 
65  Mo.  639^  27  Am.  Rep.  293;  and  this  ex- 
tends to  liability  for  criminal  libel,  Btate  v. 
Boogher,  3  Mo.  App.  442 ;  Brennan  v.  Tracy, 
2  Mo.  App.  540.  For  malicious  prosecution, 
Boogher  v.  lAfe  Asao,  of  America,  75  Mo.  319, 
42  Am.  Rep.  413.  For  assault  and  battery, 
Perkins  v.  Missouri,  K,  d  T,  R,  Co.  55  Mo. 
loc.  dt,  214.  For  conversion,  Sherman  v. 
Commercial  Printing  Co.  29  Mo.  App.  loc. 
cit.  38.  For  trespass.  Favorite  v.  Cottrill, 
62  Mo.  App.  119.  In  this  case,  however,  the 
companies  cannot  be  heard  to  say  that  they 
did  not  know  of  or  sanction  the  acte  of  their 
agente,  for  they  have  answered  jointly,  and 
boldly  confess  that  they  are  writing  insur- 
ance in  this  etete,  because  they  have  been 
licensed  to  do  so;  and  then  they  challenge 
the  constitutionality  of  the  act,  and  assert 
that  it  violates  five  different  provisions  of 
the  Constitutions  of  Missouri  or  of  the  United 
Stetes,  and  contend  that,  having  been  admit- 
ted to  do  business  in  this  stete  b^ore  the  pas- 
sage of  the  act  of  1895,  they  acquired  a 
vested  right  to  do  so  in  a  manner  fair  and 
just  among  themselves,  which  vested  right 
cannot  be  token  away  from  them  by  the  act 
of  1895  Nirithout  violating  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
Stetes.  In  short,  their  answer  is  a  dear  ad- 
mission that  they  have  violated,  and  do  vio- 
late, the  act  of  1895,  but  they  declare  l^at 
tiiey  have  committed  no  offense  in  so  doing, 
because,  they  say,  that  act  is  unconstitution- 
al. It  is  true  that  the  answer  closes  with  a 
general  denial  of  all  the  allegations  of  the 
petition  not  admitted  by  the  answer  to  be 
true,  but  this  avails  nothing  in  view  of  the 
diaracter  of  specific  defenses  pleaded,  which 
are  all  predicated  upon  the  facte  charged  be- 
ing true.  If  this  be  not  the  meaning  of  the 
answer,  then  so  mudi  of  it  as  raises  so  many 
constitutional  questions  amounte  only  to  a 
moot  court  proceeding,  for,  if  it  be  true  that 
the  defendante  have  never  done  the  acte 
charged,  but  have  observed  the  re<^uiremente 
of  the  act  of  1895,  and  avoided  ite  inhibi- 
tions, then  it  is  wholly  immaterial  in  this 
case  whether  the  act  is  constitutional  or  not. 
It  is  only  upon  the  theory  that  they  have 
violated  it  that  they  can  be  heard  to  ques- 
tion ite  constitutionality.  And  this  is  clear- 
ly the  idea  of  the  pleader  in  this  case,  luid 
is  the  only  way  in  which  the  general  denial 
can  be  made  to  consist  with  the  specific  de- 
fenses. Mississippi  Valley  Trust  Co.  v.  Ifo- 
Donald,  146  Mo.  loc.  cit.  480. 

This  brings  us  to  the  question  whether  the 
acte  done  constitute  a  pool,  trust,  conspiracy, 
or  unlawful  combination.  The  evident  pur- 
pose of  the  social  club  was  to  maintain  the 
Fetter  rates.  To  aocompllffh  this,  their  prac- 
tice was  for  each  agent  to  submit  to  their 
common  agent — the  secretory  of  the  club — a 
daily  report  of  all  the  policies  written  by 
each.  This  was  done  to  enable  him  to  see 
that  they  were  not  writing  policies  at  a  leas 
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rate  than  the  Fettrr  rates.  It  coul'd  have 
been  for  no  other  purpose,  for  he  was  not  an 
insurance  expert,  and  they  were  experts;  so 
they  did  not  need  his  judgment  or  advice  as 
to  whether  the  risk  was  a  proper  or  safe 
one.  He  could  only  watch  them,  and  see 
that  they  followed  "correct  practices;"  that 
is,  charged  the  Fetter  rates.  They  could  all 
have  done  this  without  him,  but  he  was  em- 
ployed to  watch  them  all  for  the  benefit  of 
each;  to  catch  anyone  who  attempted  to 
cheat  his  confederates  in  the  trust.  This 
could  have  been  the  only  purpose  of  submit- 
ting all  the  daily  and  monthly  reports  to 
him,  and  having  him  mail  them  to  the  com- 
panies. The  companies  all  knew  what  rates 
their  agents  were  to  charge,  for  the  Fetter 
books  and  slips  were  bought  by  the  com- 
panics  and  furnished  to  their  agents  as  a 
part  of  their  supplies.  They  knew  that  the 
Fetter  rates  were  charged  and  lived  up  to, 
because  they  could  see  that  fact  from  every 
policy  they  issued.  So  that  the  purpose, 
plan,  pool,  and  trust  are  plain.  The  prac- 
tice under  the  trust  is  also  plain.  The  fact 
that  the  ^parties  to  the  trust  were  treach- 
erous to  each  other,  and  in  the  desire  for 
business  violated  the  trust  agreement,  and 
occasionally  wrote  policies  for  less  than  the 
Fetter  rate,  does  not  even  tend  to  disprove 
the  existence  of  the  trust,  for  it  is  the  ex- 
perience of  all  lawful  as  well  as  unlawful 
associations  that  some  of  the  members  will 
violate  the  common  agreement  for  a  selfish 
purpose,  and  hence  penalties  are  usually  pro- 
vided (as  they  were  in  this  case)  for  such  vi- 
olations. Of  course,  there  was  no  written 
agreement  forming  the  trust,  for  that  was 
"inexpedient,"  yid  might  make  the  members 
liable  to  prosecution  under  the  trust  laws, 
as  the  president  of  the  club  well  and  wisely 
remarked  when  the  club  was  formed.  ^Vlien 
people  set  out  to  do  acts  that  are  either  rncUa 
in  86  or  fncda  prohihiia,  they  do  not  put  up 
a  sign  over  the  door,  or  a  stamp  on  the  act, 
declaring  their  purpose  and  intent.  Conceal- 
ment is  generally  their  prime  object.  But 
as  such  matters  exist  without  agreements, 
and  rest  upon  common  understanding  and 
practice,  so  the  proof  of  their  existence  may 
be  of  the  same  character;  and,  while  such 
laws  are  penal  in  their  nature,  and  should  be 
strictly  construed  {State,  Walker,  v.  Talbot, 
123  Mo.  69;  State,  Grow,  v.  Bland,  144  Mo. 
634,  41  L.  R.  A.  297),  nevertheless  a 
pool  or  trust  may  be  as  conclusively 
proved  by  facts  and  circumstances  as 
by  direct,  written  evidence,  for  in  this 
regard  they  are  like  all  other  frauds. 
As  was  weU  said  by  Campbell,  J.,  Webber 
V.  Jackson,  79  Mich,  loo,  cit.  180:  "While 
fraud  is  not  to  be  assumed  without  proof, 
it  is  nevertheless  oftener  shown  by  circum- 
stances than  in  any  other  way.  When  things 
appear  that  are  contrary  to  the  ordinary 
ways  of  honest  business  men,  and  call  for  ex- 
planations which  might  be,  but  are  not, 
given,  it  is  no  violent  inference  to  conclude 
that  there  is  something  wrong.  And  where 
this  occurs  repeatedly,  and  is  the  general 
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characteristic  of  the  conduct  and  statements 
of  the  parties,  it  is  their  own  fault  if  they 
are  held  to  the  consequences."  And  as  was 
equally  as  well  said  by  Sherwood,  Ch.  J.,  in 
Baldwin  v.  Whitcomb,  71  Mo.  2oc.  cit.  659: 
"Whenever  fraud  is  the  matter  in  issue,  any 
unusual  clause  in  an  instrument,  any  unusu- 
al method  of  transacting  the  business,  ap- 
parently done  with  the  view  for  effect,  and 
to  give  to  the  transaction  [of  the  business] 
an  air  of  honesty,  is  of  itself  a  badge  of 
fraud."  Pools  and  trusts  are  not  of  modern 
origin.  The  courts,  at  common  law,  ferreted 
them  out,  and  placed  the  stamp  of  disapprov- 
al on  them.  Then  they  usually  took  the  form 
of  contracts  in  restraint  of  trade  or  creating 
monopolies.  As  early  as  the  case  of  Mitchel 
V.  Reynolds,  1  P.  Wms.  181,  Chief  Justice 
Parker  laid  down  the  rule  that  such  con- 
tracts were  void  if  they  were  general,  and 
Best,  Ch.  J.,  in  Homer  v.  Ashford,  3  Bing. 
328,  said:  "The  law  will  not  permit  anyone 
to  restrain  a  person  from  doing  what  the 
public  welffiure  and  his  own  interest  require 
that  he  should  do."  The  same  rule  was  laid 
down  by  Parke,  B.,  in  Mallan  v.  May,  11 
Mees.  &  W.  653.  In  those  early  days  there 
was  no  legislation  against  such  practices, 
but  from  the  beginning  the  courts  have  rec- 
ognized the  danger  attending  such  combina^ 
tions,  and  in  the  absence  of  criminal,  pen- 
al, or  prohibitive  statutes,  have  refused 
to  enforce  such  contracts.  It  is  not  neces- 
sary here  to  review  the  cases  where  courte 
have  held  contracte  valid  which  only  partial- 
ly restrained  trade.  It  is  only  necessary  to 
call  attention  to  the  fact  that  in  such  excep- 
tional cases  the  main  purpose  of  the  con- 
tract was  lawful,  and  the  restraint  was  only 
a  necessary  incident  or  ancillary  to  the  con- 
tracte, "to  protect  the  covenantee  in  the  en- 
joyment of  the  legitimate  fruite  of  the  con- 
tract, or  to  protect  him  from  the  dangers  of 
an  unjust  use  of  those  fruite  by  the 
other  party."  United  States  v.  Addys- 
ton  Pipe  d  S.  Co,  54  U.  S.  App.  loc,  cit.  747, 
85  Fed.  Rep.  282,  29  C.  C.  A.  151.  In  the 
case  just  quoted,  Taft,  circuit  judge,  deliv- 
ered the  opinion  of  the  court,  which  was  con- 
curred in  by  Mr.  Justice  Harlan  and  Lur- 
ton,  circuit  judge,  and  we  might  well  leave 
the  law  of  the  case  at  bar  te  depend  upon  v 
that  decision,  for  it  is  a  most  lucid,  learned, 
and  luminous  exposition  of  all  the  law,  an- 
cient and  modem,  upon  the  questions  here 
under  consideration;  so  much  so,  in  fact» 
that  any  attempt  to  enlarge  upon  the  author- 
ities cited  and  reviewed  and  the  reasoning 
employed  by  the  learned  judge  would  prove 
futile,  feeble,  and  foolish.  After  reviewing 
the  instences  where  pools  and  trusts  have 
undergone  judicial  scrutiny  and '  condemna- 
tion. Judge  Taft  says:  "Upon  this  review 
of  the  law  and  the  authorities,  we  can  have 
no  doubt  that  the  association  of  the  defend- 
ants, however  reasonable  the  prices  they 
fixed,  however  great  the  competition  they 
had  to  encounter,  and  however  great  the  ne- 
cessity for  curbing  themselves  by  joint  agree- 
ment from  committing  financial  suicide  by  ill- 
advised  c(Mnpetition,  was  void  at  common 
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law,  because  in  restraint  of  trade,  and  tend- 
ing to  a  monopoly."  And  so  it  is  here.  But 
the  common-law  remedy  of  refusing  to  en- 
force such  contracts  proved  insufficient  to 
prevent  the  blighting  injuries  to  the  public 
interests  which  modern  trusts  produced,  and 
hence  it  has  been  found  necessary  by  the  na- 
tional and  state  legislatures  to  enact  drastic 
laws  against  trusts,  pools,  unlawful  combi- 
nations and  conspiracies,  which  will  prevent 
and  punish  them,  and  not  leave  them  to  ex- 
ist, and  enforce  their  contracts  among  them- 
selves, denying  them  only  the  aid  of  the 
courts  as  at  common  law.  The  general  as- 
sembly of  Missouri  has  done  lis  duty  in  this 
respect.  Our  statutory  law  has  been  pro- 
gressive. The  act  of  May  18,  1889  (Acts 
1889,  p.  90),  entitled  "An  Act  Entitled  *An 
Act  for  the  Punishment  of  Pools,  Trusts,  and 
Conspiracies,  and  as  to  Evidence  in  Such 
Cases,' "  as  was  to  be  expected,  was  not  effi- 
cient to  meet  all  cases,  and  it  was  therefore 
found  necessary  to  amend  it  in  1891  (Acts 
1891,  p.  186).  Even  this  proved  insufficient, 
and  it  was  amended  again  in  1895  (Acts 
1895^  p.  237) .  Again  the  law  was  found  not 
comprehensive  enough  to  meet  all  cases  (like 
this  case,  for  instance),  and  the  general  as- 
sembly proved  itself  equal  to  the  exigencies 
of  the  occasion,  and  passed  the  act  of  1897, 
under  which  this  proceeding  was  instituted 
(Acts  1897,  p.  208).  This  act  in  express 
terms  covers  the  case  at  bar,  and  the  courts 
would  be  recreant  to  their  duty,  their  past 
meritorious  rulings,  and  to  the  principles 
they  profess  to  practice  and  to  teach,  if  they 
let  the  game  out  of  the  legislative  trap  in 
which  it  has  been  caugiht  by  any  forced  con- 
struction of  law,  or  any  distortion  of  the 
facts,  or  any  maudlin  sentimentality  super- 
induced by  the  magnitude  of  the  interests 
involved. 

The  Underwriters'  Social  Club  of  St.  Jo- 
seph is  a  pool,  trust,  and  conspiracy  organ- 
ized and  maintained  by  the  defendant  com- 
panies, and  is 'therefore  an  unlawful  combi- 
nation, and  subject  to  the  penalties  pre- 
scribed by  the  act  of  1897.  "A  conspiracy  is 
a  combination  of  two  or  more  persons  to  ac- 
complish an  unlawful  end  by  lawful  means, 
or  a  lawful  end  by  unlawful  means."  United 
States  V.  Addyston  Pipe  d  8,  Co.  54  U.  S. 
App.  loc.  cit.  764,  85  Fed.  Rep.  293,  29  C.  C. 
A.  151.  A  trust  is  a  contract,  combination, 
confederation,  or  understanding,  express  or 
implied,  between  two  or  more  persons,  to  con- 
trol the  price  of  a  commodity  or  service  for 
the  benefit  of  the  parties  thereto,  and  to 
the  injury  of  the  public,  and  which  tends  to 
create  a  monopoly.  As  was  said  by  Chief 
Justice  Fuller  in  United  States  v.  E.  C. 
Knight  Co.  156  U.  S.  loc.  cit.  16,  39  L.  ed. 
330.  "Again,  all  the  authorities  agree  that, 
in  order  to  vitiate  a  contract  or  combination, 
it  is  not  essential  that  its  result  should  be  a 
complete  monopoly;  it  is  sufficient  if  it  really 
tends  to  that  end,  and  to  deprive  the  public 
of  the  advantages  which  flow  from  free  com- 
petition." In  United  States  v.  Trans-Mis- 
aouH  Freight  Asso,  166  U.  S.  loo.  dt.  342,  41 
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L.  ed.  1028,  it  was  said:  "For  these  rea- 
sons the  suit  of  the  government  can  be  main- 
tained without  proof  of  the  allegation  that 
the  agreement  was  entered  into  for  the  pur- 
pose of  restraining  trade  or  commerce  or  for 
maintaining  rates  above  what  was  reason- 
able. The  necessary  effect  of  the  agreement 
is  to  restrain  trade  or  commerce,  no  matter 
what  the  intent  was  on  the  part  of  those 
who  signed  it."  Just  so  here,  the  practice 
of  the  members  of  the  social  club  had  the  ef- 
fect of  maintaining  the  Fetter  rates,  and 
hence  constituted  it  a  trust,  no  matter  wheth- 
er the  members  intended  it  to  have  that  ef- 
fect or  not  (and  we  have  no  doubt  they  did 
so  intend  it),  and  no  matter  whether  they 
also  intended  to  be  "social"  in  the  manner 
hereinbefore  indicated  or  not.  In  the  olden 
times  such  practices  were  called  "contracts 
in  restraint  of  trade."  Nowadays  they  are 
called  "trusts."  There  is  no  difference  in  the 
principle.  There  is  a  difference  in  the  ex- 
tent and  methods.  Those  the  courts  con- 
demned long  ago  were  as  mere  saplings  com- 
pared to  the  mammoth  oaks  when  considered 
alongside  of  those  of  to-day.  When  the  evils 
to  the  public  interest  that  flow  from  these 
trust  combinations  are  attempted  to  be  de- 
scribed, words  become  mere  weaklings  in 
their  power  of  expression,  and  one  stands 
appalled  at  the  helplessness  of  the  people 
outside  of  judicial  aid.  This  case  striking- 
ly illustrates  the  condition,  and  calls  aloud 
for  the  enforcement  of  the  statute.  The 
facts  establish  the  case  laid  against  the  de- 
fendants, and  the  statutory  results  must  fol- 
low, if  the  statute  is  valid. 

2.  The  defendants  challenge  the  constitu- 
tionality of  the  anti-trust  law  of  Missouri, 
and  cite  two  specific  provisions  of  the  Con- 
stitution of  Missouri  and  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  which  the  act,  or  some  part  of  it,  vio- 
lates, and  we  will  consider  the  points  in  the 
order  they  are  pleaded. 

First  The  title  of  the  act  of  1891,  and  the 
amendments  thereof  in  1895  and  1897,  are 
said  to  infringe  "that  part  of  §  28  of  art.  4 
of  the  Constitution  of  Missoul-i  which  pro- 
vides that  no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in 
its  title,  in  this;  that  the  subject  of  insur- 
ance against  loss  or  damage  by  fire,  light- 
ning, or  storm  is  a  different  subject,  and  not 
germane  to  the  matters  contained  in  the  title 
of  said  act"  The  title  of  the  act  of  1891  is, 
"An  Act  Providing  for  the  Punishment  of 
Pools,  Trusts,  and  Conspiracies  to  Control 
Prices,  and  as  to  Evidence  and  Prosecution  in 
Such  Cases."  In  Ewing  v.  Hohlitzelle,  85 
Mo.  64,  it  was  held  that,  "where  all  the  pro- 
visions of  a  statute  fairly  relate  to  the  same 
subject,  have  a  natural  connection  with  it, 
are  the  incidentts  or  means  of  accomplishing 
it,  then  the  subject  is  single;  and,  if  it  is 
sufficiently  expressed  in  the  title,  the  statute 
is  valid."  In  State,  Atty.  Oen.,  v.  Miller^ 
100  Mo.  loc.  cit.  445,  Black,  J.,  said:  "In 
adopting  a  title  the  legislature  may  select 
its  own  language,  and  may  use  few  or  many 
words.    It  is  sufficient  that  the  title  fairly 
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embraces  the  subject-matter  covered  by  the 
act;  mere  matters  of  detail  need  not  be 
stated  in  the  title."  These  cases  have  been 
many  times  cited  approvingly,  and  have 
never  been  overruled,  and  state  the  law  to- 
day. If  a  combination,  arrangement,  or  un- 
derstood course  of  dealing  to  fix  and  main- 
tain prices  or  premiums  to  be  charged  for  in- 
suring property  against  loss  by  fire  consti- 
tutes a  pool,  or  trust,  or  conspiracy,  then  the 
title  of  the  act  of  1891  and  its  amendatory 
acts  covers  and  embraces  it.  That  it  is  a 
pool,  or  trust,  or  conspiracy  is  fully  shown 
by  what  is  hereinbefore  said.  It  follows 
that  this  contention  is  untenable.  The  su- 
preme court  of  Kansas  reached  the  same  con- 
clusion in  the  case  of  Re  Pinkney,  47  Kan. 
89. 

Second.  It  is  claimed  that  9  30  of  art.  2 
of  the  Constitution  of  Missouri  provides  that 
"no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,*'  and 
that  this  act  violates  that  provision,  because 
"it  renders  it  unlawful  for  defendants  to 
contract  or  agree  among  themselves,  or  with 
the  agents  of  other  insurance  companies,  or 
for  their  agents  to  contract  and  agree  among 
themselves,  for  the  reasonable  adjustment 
and  maintenance  of  rates  of  premium  to  be 
charged  for  insurance  against  fire,  lightning, 
or  storm  in  this  state."  This  is  a  total  mis- 
apprehension of  the  act.  It  does  not  prohibit 
any  company,  or  the  agent  of  any  company, 
from  contracting  with  any  person  who  de- 
sires to  insure  his  property  upon  any  terms 
they  two  may  agree  upon.  This  is  the  ex- 
tent and  true  meaning  of  the  right  to  con- 
tract. It  does  prohibit  any  company,  by  it- 
self or  through  its  agents,  oontracting  with 
any  other  company  or  its  agent  not  to  contract 
with  the  insured  except  upon  terms  which 
such  insurance  companies  or  their  agents 
have  previously  established.  In  other  words, 
it  protects  the  company  against  the  tempta- 
tions of  a  trust  or  monopoly  by  refusing  to 
permit  it  to  strip  itself  of  the  power  to  freely 
contract,  for  under  the  arrangement  shown 
in  this  case  the  applicant  for  insurance  is 
free  to  contract,  but  the  company  and  its 
agent  has  already  limited  and  qualified  its 
power  by  its  previous  contract  with  another 
company  or  its  agent.  The  law  has  made 
this  provision  more  out  of  regard  for  the 
otherwise  helpless  insurer  than  from  tender 
consideration  for  the  insurance  company, 
but  it  incidentally  preserves  what  it  is  here 
claimed  it  denies, — the  free,  unrestrained 
power  to  contract  by  both  parties  to  it.  Such 
laws  have  not  only  been  adjudged  constitu- 
tional by  the  Supreme  Court  of  the  United 
States  {United  States  v.  Trans- Missouri 
Freight  Asso,  166  U.  S.  290,  41  L.  ed.  1007; 
United  States  v.  Joint  Traffic  Asso,  171  U. 
S.  loc,  cii.  558^  43  L.  ed.  283),  and  by  the 
United  States  court  of  appeals  {United 
States  V.  Addyston  Pipe  d  8.  Co.  54  U.  S. 
App.  723-777,  85  Fed.  Rep.  271,  29  C.  O.  A. 
141),  but  the  principles  they  announce  have 
been  expressly  sanctioned  by  the  supreme 
courts  of  New  York  {People  v.  Sheldon,  139 
45  L.  R.  A. 


N.  Y.  251,  23  L.  R.  A.  221 ) ;  of  Pennsylvania 
{Morris  Run  Coal  Co.  v.  Barclay  Coal  Co. 
68  Pa.  173,  8  Am. Rep.  169), of  Ohio  {Central 
Ohio  Salt  Co.  v.  Outhrie,  35  Ohio  St.  666), 
of  Kentucky  {Anderson  v.  Jett,  89  Ky.  375, 6 
L.  R.  A.  390),  of  Iowa  {Chapin  v.  Broton, 
83  Iowa,  156,  12  L.  R.  A.  428),  of  Illinois 
{Craft  V.  McConoughy,  79  111.  346,  22  Am. 
Rep.  171;  More  v.  Bennett,  140  111.  69,  15  L. 
R.  A.  361),  of  Wisconsin  {Milwaukee  Mor 
sons  d  B.  Asso.  v.  Niezerowski,  95  Wis.  129, 
37  L.  R.  A.  127),  of  California  {Vulcan  Pow- 
der Co.  V.  Hercules  Powder  Co.  96  Cal.  510) , 
of  Texas  {Teofos  Standard  Oil  Co.  v.  Adoue, 
83  Tex.  650«  15  L.  R.  A.  598)  and  of  Louisi- 
ana {India  Bagging  Asso.  v.  Kock,  14  La. 
Ann.  164.)  There  is  no  more  merit  in  this 
contention  than  there  would  be  that  a  law 
was  unconstitutional  which  prohibited  two 
or  more  persons  from  conspiring  to  commit 
murder,  or  burglary,  or  any  other  felony. 
There  is  no  such  thing  in  civilized  society 
as  Ihe  unrestrained  power  to  contract. 
Ehrery  man  surrenders  some  of  his  individual 
rights  when  he  associates  with  or  becomes  a 
part  of  any  society  or  government,  and  the 
power  of  the  government  is  complete  to  leg- 
islate HO  that,  while  according  to  every  man 
the  fullest  possible  liberty  to  do  what  he 
pleases  with  his  own,  he  must  not  interfere 
with  the  similar  ri^ht  of  others.  This  prin- 
ciple underlies  and  runs  through  all  gov- 
ernments and  societies,  and  is  the  corner 
stone  of  the  police  power  of  the  state. 

Third.  It  is  contended  that  §  1  of  the 
act  is  in  violation  of  §  1  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  which  provides. "that  no  state  shall 
deprive  any  person  of  life,  liberty)  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,"  because  it  dis- 
criminates between  foreign  and  domestic  in- 
surance companiee,  and  l^cause  these  defend- 
ants had,  prior  to  the  enactment  of  this 
law,  complied  with  the  laws  of  the  state  of 
Missouri;  and  "that  said  act  deprives  them 
of  the  right  to  carry  on  their  business  in  a 
manner  fair  and  just  among  themselves,  and 
not  in  any  manner  injurious  to  any  other 
person  in  the  state;  and  that  said  act  de- 
prives them  of  the  right  of  making  the  nec- 
essary and  proper  contracts  relating  to  the 
business  of  insurance."  Section  1  of  the  act 
of  1897  makes  no  distinction  between  foreign 
and  domestic  insurance  companies,  but,  on 
the  contrary,  expressly  covers  "anv  corpo- 
ration organized  under  the  laws  of  this  or 
any  other  state  or  country."  So  the  postu- 
late of  this  proposition  is  not  true,  and 
hence  the  conclusion  fails.  It  is  a  miscon- 
ception of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States  to  suppose 
that  any  person  acquires  any  vested  right? 
by  complying  with  existing  police  regula- 
tions or  comity  laws  which  cannot  be  afifect- 
ed  by  subsequent  changes  in  such  regula- 
'tions  or  laws.  Such  compliance  is  equally 
the  duty  of  the  citizen  and  the  stranger,  and 
both  are  treated  alike  by  this  section  of  the 
act  of  1897.  Henco  the  protection  which 
the  Constitution  of  the  United   States  af- 
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fords  has  not  been  denied  or  abridged  by  the 
passage  of  this  law.  This  is  too  plain  to 
need  the  citation  of  authority  to  support  it, 
and  is  fully  illustrated  in  Uie  cases  herein- 
before referred  to. 

Fourth.  It  is  insisted  that  §  6  of  the  act 
of  1891,  aa  amended  by  the  act  of  1895,  vio- 
lates the  14th  Amendment  to  the  Constitu- 
tion of  .the  United  States  in  that  it  discrimi- 
nates between  foreign  and  domestic  compa- 
nies by  making  the  act  of  the  agent  prima 
facie  proof  of  the  act  of  the  company  as  to 
foreign  companies,  while  such  is  not  the  case 
as  to  domestic  companies.  It  might  be  con- 
ceded, for  the  purposes  of  this  caae,  that 
this  section  is  void  for  this  reason,  but  that 
would  avail  these  defendants  nothing,  for 
this  section  is  not  involved  in  this  case; 
and  no  prima  facie  presumptions  are  invoked 
by  the  attorney  general  or  indulged  in  by 
the  court.  The  case  has  been  tried  and  sub- 
mitted and  will  be  decided  just  as  any  other 
case  involving  a  Question  of  fact  is  tried,  and 
the  defendants  nave  been  accorded  every 
privilege  and  presumption  in  their  favor 
that  any  litigant  can  have  or  is  accorded  in 
any  other  kind  of  a  case;  even  more  so,  for, 
the  proceeding  being  penal  in  its  nature,  it 
is  strictly  construed,  and  its  abuse  or  viola- 
tion must  be  clearly  proved.  State,  Walker, 
V.  Talbot,  123  Mo.  69.  Aside  from  this, 
however,  this  section  is  clearly  separable 
from  the  remainder  of  the  act,  and,  if 
eliminated  from  it,  the  remainder  of  the 
act,  and  particularly  §§1  and  6,  would  con- 
stitute a  sufficient  law  to  reach  and  cover  the 
offenses  here  charged,  and,  this  being  the 
case,  it  is  wholly  immaterial — in  fact,  a 
mere  academic  question — whether  §  6  is  or  is 
not  constitutional.  St.  Louis  County  Ot.  v. 
Qriswold,  58  Mo.  loc.  cit.  199. 

Fifth.  It  is  further  argued  that  99  9  and 
10  of  the  act  violate  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  be- 
cause they  allow  an  attorney's  fee  of  not 
less  than  ^25  nor  more  than  $500  to  be  taxed 
against  defendants  in  such  cases,  while  no 
such  fees  are  taxable  a^inst  defendants  in 
ordinary  cases.  What  is  said  above  as  to  § 
6  applies  to  this  contention  with  equal  force. 
Besiaes,  no  such  question,  claim,  or  demand 
is  set  up  in  this  case,  and  it  will  be  time 
enough  to  consider  it  when  a  proper  case  in- 
volving such  a  claim  is  presented.  A  deci- 
sion, in  this  case,  of  that  proposition,  might 
well  be  regarded  as  obiter  dictum. 

We  have  thus  at  great  length  set  out  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord and  the  evidence,  examined  and  reviewed 
the  law  bearing  upon  the  case,  and,  with  a 
lively  appreciation  of  the  effects  and  conse- 
quences to  the  seventy-three  defendants,  have 
reached  the  only  conclusion  which  is  possi- 
ble on  the  facts  under  the  law, — that  the 
defendants  are  guilty  of  the  offense  charged 
against  them  of  deliberately  forming  a  trust 
to  fix  and  maintain  the  price  or  premium  to 
be  charged  and  paid  for  insurance  against 
loss  or  damage  by  fire,  lightning,  and  storm, 
contrary  to  Uie  provisions  of  the  laws  of 
this  state;  and,  having  reached  this  conclu- 
sion, it  only  remains  to  pronounce  and  en- 
45  L.  R.  A. 


force  the  ]penalty  which  the  law  has  fixed 
and  prescribed  in  such  caaes. 

T}y9  judgment  of  the  court  is  that  the  de- 
fendants be  ousted  of  all  rights,  privileges, 
and  franchises,  conferred  by  the  laws  of  this 
state,  and  of  their  certificates  to  do  business 
under  the  insurance  laws  of  this  state,  and 
that  they  pay  the  costs  of  this  proceeding, 
and  that  execution  issue  therefor. 

As  before  indicated,  the  evidence  does  not 
show  that  the  Newark  Fire  Insurance  Com- 
pany, Norwalk  Fire  Insurance  Company, 
London  Assurance  Corporation,  Citizens' 
Insurance  Company  of  New  York,  Union  In- 
surance Company  of  Philadelphia,  or  Equitr 
able  Fire  &  Marine  Insurance  Company  of 
Providence,  Rhode  Island,  or  their  agents, 
were  members  of  the  Underwriters'  Social 
Club  of  St.  Joseph,  but,  as  they  have  made 
common  cause  with  the  other  defendants  by 
the  pleadings  and  joint  answer,  they  will  m 
treated  in  &e  same  way  as  the  other  defend- 
ants, and  the  judgment  of  ouster  will  in- 
clude them. 

Bnrsess,  Sherwood,   and   Brace,   JJ., 

concur  in  all  the  opinion.  Gantt,  Ch.  J., 
and  Robinson,  J.,  concur  in  ail  except  the 
judgment  as  to  the  five  companies  specified 
m  Uie  last  sentence,  and  dissent  as  to  that. 

Gantt,  Ch.  J.,  dissenting: 

Concurring  with  my  learned  Brother  that 
the  relator  failed  to  establish  by  the  testi- 
mony that  five  of  the  defendants  or  their 
agents  were  guilty  of  the  charges  against 
them  in  the  information,  I  am  wholly  una- 
ble to  agree  to  his  conclusion  that,  because 
they  challenged  the  constitutionality  of  the 
statute  under  which  they  are  prosecuted  in 
common  with  their  confederates,  tiiey 
should,  for  that  reason,  be  held  to  have  con- 
fessed the  allegations  of  the  informaUon. 
As  I  understand  the  law,  each  defendant  is 
liable  only  when  it  is  shown  to  have  been  a 
party  to  the  trusts  The  fact  that  it  was 
sued  in  common  with  others,  and  filed  a  joint 
answer  denying  its  liability,  and  also  the 
constitutionality  of  the  act,  does  not  amount 
to  a  plea  of  confession  and  avoidance.  I  re- 
gard this  part  of  the  opinion  and  the  con- 
clusion against  them  as  a  radical  departure 
in  the  construction  of  pleadings,  ana  hence 
I  dissent.  Robinson  and  Valliant,  JJ. 
concur  with  me  in  these  views. 

Valliant,  J.,  dissenting: 

I  entirely  agree  with  the  majority  of  the 
court  in  the  opinion  that  the  acts  charged 
in  the  information  constitute  an  offense 
against  the  anti-trust  statutes  of  this  stete, 
and  I  also  agree  that  those  statutes  are  con- 
stitutional and  valid.  I  further  agree  that, 
if  the  agents  through  whom  the  respondents 
have  conducted  their  business  in  this  state 
have  been  guilty  of  the  offense  charged  in 
the  information,  the  respondents  cannot  es- 
cape the  condemnation  of  the  law  on  the 
plea  that  they  did  not  authorize,  or  were 
Ignorant  of,  the  unlawful  conduct  of  their 
agents.  But  the  evidence,  in  my  opinion, 
is  not  suflicient  to  convict  them  of  the  of- 
fense charged.    It  is  shown  by  the  evidence 
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that  the  local  agents  of  the  respondent  cor- 
porations were  associated  together  in  an  or- 
ganization  called  the  Underwriters'    Social 
Club,   which  was,  in  its  general   character, 
more  of  a   business  than  a   social   society, 
though  it  was  not  devoid  of  the  latter  charac- 
teristics. In  weighing  the  evidence,  the  name 
of  the  society  adopted  falls  rather  into  the 
side  of  the  scales  against  the  respondents,  be- 
cause it  seems  to  indicate  to  that  extent  an 
intention  to  mislead.    But  it  appears  that 
that  club  was  the  successor  of  one  that  had 
for  its  purpose,  or  at  least  for  one  of  its 
purposes,  the  maintaining  of  certain  rates 
of  premiums,  which,  whatever  its  legal  stat- 
us might  have  been  before,  became,  when  the 
aiiti- trust  statutes  were  adopted,  imlawful; 
and  in  organizing  the  new  society  it  may  be 
that  the  members,  in  choosing  this  name, 
only  desired  to  distinguish  it,  as  far  as  a 
mere  name  could  do  so,  from  its  predeces- 
sor, of  which  one  Lancaster  was  the  active 
officer.      A  great  deal  of  the  testimony  is 
devoted  to  what  is  called  the  "Fetter  book," 
and  the  use  made  of  that  book  by  the  re- 
spondents.  The  author  of  the  book  is  W.  J. 
Fetter,  an  insurance  expert  of  fifty  years' ex- 
perience.   It   is   published  on   his  own  ac- 
count)  and  sold  to  all  insurance  companies 
who  will  buy.    The  general  purpose  of  the 
book  is  to  indicate  to  the  insurer  the  rate  of 
premiums  to  be  charged  for  insurance  on  the 
various  classes  of   property  in  the  locality, 
and  to  classify  the  property.    According  to 
the  evidence,  these  rates  are  estimated  from 
data  derived  from  surveys  and  maps  of  the 
city,  drawn  with  special  reference  to  furnish- 
ing information  to  the  insurers  as  to  the  na- 
ture of  the  risk,  and  from  personal  inspec- 
tion of  the  property,  and  are  calculated  by 
an  experienced  actuary.       It  is  a  book  of 
technical  information  for  all  persons  inter- 
ested in  that  business,  and  is  estimated  in 
value,  like  all  technical  works,  in  proportion 
to  its   reputation,  or  in   proportion  to   the 
reputation  of  its  author.      When  used  and 
relied  upon,  the  effect  is  that  the  insurance 
agent  writes  a  policy  without  making  a  per- 
sonal inspection  and  survey  of  the  property; 
and,  the  book  being  not  only  in  the  hands  of 
the  local  agent,  but  also  in  the  home  office 
of  the  company,  the  latter  may  pass  on  the 
policy  without  a  special  survey  and  certifi- 
cate of  inspection.    The  evidence  shows  that 
the  book  is  in  extensive  use,  and  that  a  large 
proportion  of  the  business  of  the  respondents 
in  St.  Joseph  during  the  period  covered  by  this 
inquiry  was  based  on  the  rates  given  in  the 
Fetter  book.    There  is  nothing  unlawful  in 
the  character  of  the  book,  and  nothing  un- 
lawful in  the  insurance  companies  basing 
their  business  ventures  on  the  information 
it    contains;  and,     even    if    the    evidence 
showed  that  all  their  business  was  trans- 
acted on  that  basis,  that  would  not,  of  it- 
self, bring  them  under  the  condemnation  of 
the  law.    The  use  that  a  fire  insurance  com- 
pany, standing  alone,  may  see  fit  to  make  of 
the  book,  is  no  more  to  be  condemned  than 
the  use  that  a  merchant  may  make  of  the 
daily   price-current  reports,   or   than   that 
which  a  life  insurance  company  may  make 
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of  the  tables  of  experience  and  of  the  prices 
at  which  such  an  insurance  may  be  safely 
carried,  compiled,  and  computed  by  reput- 
able authors  and  actuaries.     But  there  is  a 
use  to  which  the  book  might  be  put  that 
would  be  unlawful,  and  that  is  the  use  to 
which  it  is  charged  in  the  information  these 
respondents  have  put  it;  that  is,  that  they 
have  made  it  a  standard  of  rates,  by  agree- 
ment ftino^g  themselves,  which  shall  not  be 
lowered.    The   evidence   shows   that   before 
the  anti-trust  statutes  were  enacted  there 
was  a  compact  to  maintain  those  or  simi- 
lar rates,  and  it  shows  that  this  so-called 
"social  club"  was  organized  just  after  that 
law  went  into  effect,  and  the  organizers  had 
that  law  very  much  in  mind.    There  was 
testimony  in  support    of    the  information 
tending  to  show  that  while  the  ostensible 
object  of  the  society  was  innocent,  its  real 
object  was  to  violate  the  law.    But,  on  the 
other  hand,  while  the  testimony  of  the  re- 
spondents was  weak  in  support  of  the  idea 
of  its  being  a  social  club,  yet  it  very  satis- 
factorily snowed  that  its  main  object  was 
the  regulation  among  themselves  of  the  in- 
surance business  transacted  by  its  members 
in  particulars  in  which  their  mutual  con- 
venience was  pr(»noted,  the  public  interest 
not  prejudiced,  and  the  law  not  violated. 
The  testimony  in  support  of  the  charge  of 
the  unlawful  agreement  to  maintain  rates  is 
chiefly  that  of  two  witnesses,  who  were,  or 
had  been,  members  of  the  dub,  and  between 
whom  and  the  other  members  there  seems  to 
have  fiurisen  some  unpleasant  feeling  grow- 
ing out  of  their  business.     While  both  of 
these  witnesses  testify  that  there  was  such 
an  unlawful  agreement,  yet  they  state  it 
rather  as  their  conclusion ;  their  understand- 
ing of  a  tacit  agreement.    They  say  that  no 
written  agreement  to  that  effect  was  made, 
and  they  do  not  state  what,  if  anything,  the 
members  said  among  themselves  that  would 
constitute  such  an  agreement.    They  under- 
took to  give  what  tney  said  the  president 
said  at  the  organization,  which  was,  in  sub- 
stance, that  they  could  not  put  anything  in 
writing  that  would  lay  themselves  liable  to 
prosecution  under  the  anti-trust  law,  and 
that  whatever  was  done  on  the  subject  of 
maintaining  rates  would  have  to  be  under- 
stood among  the  members.    One  of  these  wit- 
nesses said  that,  if  a  member  wrote  a  policy 
below  the  Fetter  rate,  the  secretary  would 
send  it  back  to  him,  and  he  would  be  re- 
quired to  take  it  up.    When  the  witness  wea 
asked  what  would  happen  if  the  member 
failed  to  take  up  the  policy,   he  said  that 
usually  there  would  be  a  bie  row,   and  a 
"whitewashing."    When  asked  to  state  an 
instance  in  which  a  member  had  been  thus 
disciplined,  he  was  able  to  remember  but 
one,  and  that  he  so  vaguely  stated  that  it 
did  not  clearly  appiear  either  that  the  mem- 
ber had  violated  the  supposed  rule,  or  that 
any  penalty  followed.    Another  one  of  these 
witnesses  testified  that  there  was  a  penalty 
prescribed  for  cutting  the  rate,  which  was  a 
fine  of  $50  for  the  first  two  offenses,  and, 
I  after  that,  loss  of  his  agency.     On  cross-ex- 
lamination  he  said   that  the  agreement  to 
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submit  to  that  $50  fine  was  in  writing, 
signed  by  all  the  members  of  the  club.  That 
is  in  contradiction  of  his  own  previous  state- 
ment and  that  of  the  other  witness  just 
mentioned,  to  the  effect  that  no  a^^reement 
on  that  subiect  was  reduced  to  writing  for 
fear  of  the  law.  The  evidence  showed  that 
the  club  had  a  secretary,  whom  it  paid  $75 
a  month.  This  secretary  had  been  obtained 
by  a  committee  sent  by  the  club  to  Kansas 
City  to  consult  Mr.  Fetter  on  the  subject, 
and  was  recommended  by  him  as  an  efficient 
man  for  their  business,  he  having  been  a 
cleric  in  Fetter's  office.  All  policies  written 
by  the  members  and  their  daily  reports  were 
sent  to  the  secretary,  who  examined  them, 
and,  if  the  policies  were  found  correct,  he 
forwarded  them  to  the  company;  if  anything 
wrong  was  discovered,  either  in  the  policies 
or  reports,  he  sent  them  back  to  the  agent 
for  correction.  The  state's  testimony  tend- 
ed to  show  that  this  was  for  the  purpose  of 
preventing  any  agent  from  cutting  the  rate. 
The  testimony  for  respondents  tended  to 
show  that  the  secretary  was  selected  because 
of  his  skill  in  insurance  business,  and  to  aid 
the  members  in  their  technical  work.  All 
policies  were  sent  to  him  for  his  judgment 
as  to  their  being  properly  written.  If  there 
was  anything  wron^  in  the  form  of  the  poli- 
cy, or  in  the  description  of  the  property,  it 
was  his  duty  to  note  the  correction,  and  re- 
turn it  to  the  writer.  When  a  number  of 
policies  were  written  by  different  agents  on 
the  same  property,  it  was  desirable  that  they 
should  all  be  what  in  technical  language 
they  call  "concurrent;"  that  is,  substantial- 
ly in  the  same  form.  It  was  the  secretary's 
duty  to  see  that  such  policies  were  concur- 
rent, and,  if  one  was  found  to  be  what  they 
called  ''nonconcurrent,"  his  duty  was  to  note 
the  difference,  and  return  it  to  the  writer 
for  correction.  This  could  be  done  only  by 
having  a  common  agent  of  this  kind,  or  by 
the  more  inconvenient  method  of  a  meeting 
of  all  the  agents  interested.  In  a  few  in- 
stances, when  he  first  began  his  office,  the 
secretary  noted  on  policies  that  t^ey  were 
written  below  the  rate  indicated  in  the  Fet- 
ter book,  which  was  the  usual  standard,  and 
returned  them  to  the  writers  for  such  action 
as  they  might  see  fit  to  take;  but  it  was 
done  as  a  mere  suggestion;  the  secretary 
took  no  further  action  on  it,  and  he  soon  dis- 
continued doing  BO.  That  he  had  nothing  to 
do  with  fixing  or  maintaining  the  rates. 
That  he  made  inspections  of  risks,  and, 
when  changes  in  the  property  or  occupancy 
occurred,  he  reported  it  to  Mr.  Fetter  at 
Kansas  City,  who,  if,  in  his  opinion,  the 
change  required  it,  prepared  for  distribution 
to  all  his  subscribers  slips  indicating  a 
change  in  the  rate  of  premium  that  should 
be  made.  The  testimony  of  the  president, 
secretary,  and  several  members  of  the  club 
was  taken,  and  they  all  testify  that  there 
was  no  agreement  to  maintain  rates.  It  is 
not  every  association  of  men  engaged  in  the 
same  business  that  is  condemned  by  our  anti- 
trust statutes,  even  though  the  object  of  the 
association  be  to  facilitate  the  conduct  of 
their  business  and  promote  their  mutual  in- 
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terests.  Such  associations  are  not  unusual, 
nor  necessarily  injurious  to  the  public  well- 
being.  It  was  pointed  out  by  witnesses  in 
this  case  that  tnere  are  features  of  the  in- 
surance business  which  render  an  association 
of  the  kind  in  question  convenient  and  prof- 
itable to  men  engaf;ed  in  the  business,  and 
that  such  an  association  may  be  conducted 
without  in  any  particular  violating  the  law. 
The  fact  that  before  the  anti-trust  lawa 
were  enacted  insurance  companies  were 
banded  in  an  association  to  maintain  rates 
doubtless  conduces  to  place  any  society  they 
may  now  form  under  suspicion,  especially 
at  a  period  when  the  public  mind  is  excited 
on  the  subject  of  trusts.  But  when  there  ia 
a  legitimate  purpose  for  which  they  may  or- 
ganize, and  when  we  are  told  by  reputable 
witnesses  that  such  was  the  purpose  of  this 
organization,  and  that  t^ere  was  no  agree- 
ment to  maintain  rates  we  have  no  right  to 
disregard  the  testimcmy  or  overweigh  it  with 
suspicion.  I  have  given  the  evidence  in  thia 
case  a  careful  study,  and  am  satisfied  that 
on  the  main  question  of  fact  the  decided  pre- 
ponderance is  in  favor  of  the  respondents* 
and  the  finding  should  be  that  they  are  not 
guilty  of  the  acts  charged,  and  the  judgment 
that  they  be  discharged. 


(Division  1.) 

KANSAS   CITY,  MEMPHIS,  &  BIRMINO- 
HAM  RAILROAD  COMPANY,  RespL, 

V, 

SOUTHERN     RAILWAY     NEWS     COM- 
PANY, Appt. 


( 


.Mo. 


) 


1.  A  contract  by  ivrlitclianeTvscoiiipaiix 
flndemnllles  a  railroad  company 
avatnst  any  loss  sustained  by  reason  of 
any  injury  to  employees  of  the  news  company, 
who  are  carried  by  the  railroad  company.  Is 
not  against  public  policy. 

2.  A  llndinsr  of  fact  by  the  court  in  a  case 
at  law  Is  conclusive  on  appeal. 

8.  The  fact  tliat  the  amount  of  a  Jndsr- 
mcnt  was  determined  by  agreement 

will  not  talre  the  judgment  out  of  the  protec- 
tion of  a  covenant  to  indemnify  the  defend- 
ant against  liability  upon  the  claim  on  which 
the  Judgment  is  taken,  although  it  will  re- 
chice  the  Judgment  from  conclusive  to  pre- 
sumptive evidence  of  the  liability. 

(June  14,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  upon  a  contract  by  defendant  to  in- 
demnify plaintiff  against  liability  for  in- 
juries to  defendant  s  employees  while  on 
plaintiff's  trains.     Affirmed. 

Note. — For  liability  of  carriers  to  postal 
clerics  on  trains,  see  Cleveland,  C.  C.  St  St.  L.  R. 
Co.   V.   Ketcham    (Ind.)    19  L.  B.  A.  339,  and 

note. 

For  express  messengers,  newsboys,  etc.,  as 
passengers,  see  note  to  Muldoon  v.  Seattle  City 
R.  Co.   (Wash.)  22  L.  R.  A.  on  page  796. 
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The  facts  are  stated  in  the  opinioiL 

Messrs,  Wallace  St  Wallace,  for  appel* 
lant: 

The  defendant  iB  not  liable  on  the  con- 
tract sued  on  for  the  reason  that  the  news- 
boy was  killed  while  acting  as  a  lookout  on 
plaintiff's  train,  and  while  outside  the  line 
of  his  employment  as  news  agent. 

The  engineer  in  charge  of  the  train  had 
authority,  under  the  circumstances  of  the 
case,  to  call  on  the  news  agent  for  assist- 
ance. 

Sloan  V.  Central  lotca  R.  Co.  62  Iowa,  736 ; 
Church  V.  Chicago,  M.  d  8t.  P.  R.  Co,  60 
Minn.  220,  16  L.  R.  A.  861;  Marks  v.  Roch- 
ester  R,  Co.  140  N.  Y.  181 ;  Georgia  P.  R, 
Co.  v.  Propst,  85  Ala.  203,  83  Ala.  525; 
Louisville  &  N.  R,  Co.  v.  Oinley,  100  Tenn. 
472;  Newport  News  d  M.  Valley  Co.  v.  Car- 
roll, 17  Ky.  L.  Rep.  374;  Pennsylvania  Co. 
V.  Oallagher,  40  Ohio  St  637,  48  Am.  Rep. 
689;  Arkansas  S.  R.  Co.  v.  Loughridge,  66 
Ark.  300;  Terre  Haute  d  I.  R.  Co.  v.  McMur- 
ray,  98  Ind.  358,  49  A^.  Rep.  762;  Louis- 
ville, N.  A.  d  C.  R.  Co.  V.  Smith,  121  Ind. 
353,  6  L.  R.  A.  320;  Marquette  d  0.  R.  Co.  v. 
Taft,  28  Mich.  289;  Elliott,  Railroads,  § 
302,  pp.  408,  409. 

If  it  should  be  held  that  the  employment 
of  the  newsboy  by  the  engineer  was  unau- 
thorized, the  defendant  is  still  not  liable.  The 
contract  of  the  news  company  was  to  save 
the  railroad  harmless  from  actions  for  dam- 
ages or  injury  to  the  employees  of  the  news 
company.  "rhis  case  does  not  come  within 
the  limits  of  that  contract.  At  the  time  of 
the  injury  the  newsboy  was  not  acting  for 
the  defendant  nor  in  the  line  of  his  employ- 
ment. 

When  the  servant  either  at  the  request  of 
a  third  person  or  at  his  own  volition,  for 
his  own  purposes,  undertakes  to  do  anything 
not  expressly  or  impliedly  called  for  by  the 
course  of  the  business  to  be  transacted  by 
him,  he  is  universally  held  to  temporarily 
leave  the  master's  employ. 

Church  V.  Mansfield,  20  Conn.  284;  Mali 
V.  Lord,  39  N.  Y.  381,  100  Am.  Dec.  448; 
Wright  v.  Wiloosp,  19  Wend.  343,  32  Am. 
Dec.  507;  M'Manus  v.  Crickett,  1  East,  106; 
Bard  v.  Yohn,  26  Pa.  482;  Lee  v.  Nelms,  57 
Ga.  253 ;  Rayner  v.  Mitchell,  L.  R.  2  C.  P. 
Div.  357 ;  Adams  v.  Cost,  62  Md.  264,  50  Am. 
Rep.  211;  Cavanagh  v.  Dinsmore,  12  Hun, 
405;  Stevens  v.  Armstrong,  6  N.  Y.  435; 
Broxon  v.  Purvi<inc€,  2  Harr.  &  G.  316; 
Stone  V.  II ills,  45  Conn.  44,  29  Am.  Rep. 
635;  People's  Ice  Co.  v.  Employers*  Liabili- 
ty Assur.  Corp.  161  Mass.  122. 

Decedent  was  a  volunteer  who  assumed  a 
position  of  danger  at  the  request  of  one  of 
defendant's  employees,  and  was  one  to  whom 
the  company  owed  no  duty,  and  the  rail- 
road company  was  not  liable  for  his  death. 

Everhart  v.  Terre  Haute  d  I.  R.  Co.  78  Ind. 
292,  41  Am.  Rep.  567;  Flower  v.  Pennsyl- 
vania R.  Co.  69  Pa.  210,  8  Am.  Rep.  251 ; 
Welch  V.  Maine  C.  It.  Co.  86  Me.  552,  25 
L.  R.  A.  658;  Georgia  P.  R.  Co.  v.  Propst, 
85  Ala.  203;  Union  P.  R.  Co.  v.  Nichols,  8 
Kan.  505,  12  Am.  Rep.  475;  Texas  d  N.  0. 
R.  Co.  V.  Skinner,  4  Tex.  Civ.  App.  661. 
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The  contract  sued  on,  in  so  far  as  it  is 
relied  on  to  protect  or  indemnify  the  plain- 
tiff against  the  penalty  which  is  incurred 
under  the  laws  of  Alabama  through  its  neg- 
ligent and  wrongful  act,  is  against  public 
policy  and  void. 

Jones  V.  St,  Louis  8.  W.  R.  Co.  125  Mo. 
666,  26  L.  R.  A.  718;  Voight  v.  Baltimore 
d  0.  8.  W.  R.  Co.  79  Fed.  Rep.  561 ;  Starr 
V.  Great  Northern  R,  Co.  67  Minn.  18 ; 
Magoffin  v.  Missouri  P.  R.  Co.  102  Mo.  540; 
Mellor  V.  Missouri  P,  R,  Co,  105  Mo.  455, 
10  L.  R.  A.  36;  Louisville  d  N,  R,  Co,  v. 
Kingman,  18  Ky.  L.  Rep,  82;  Chamberlain 
V.  Pierson,  59  U.  S.  App.  55,  87  Fed.  Rep. 
420,  31  C.  C.  A.  157;  Norfolk  d  W.  R.  Co. 
V.  Shott,  92  Va.  34 ;  New  York  G.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627; 
Money  v.  Chicago,  B,  d  Q.  R.  Co.  49  111.  App. 
105;  Delanoy  v.  Rohson,  6  Taunt  605;  Bah- 
cock  V.  Terry,  97  Mass.  482;  James  v.  Hen- 
dree,  34  Ala.  488;  Hayes  v.  Hayes,  8  La. 
Ann.  468;  Rintoul  v.  New  York  C.  d  H.  R. 
R.  Co.  17  Fed.  Rep.  905 ;  Willock  v,  Pennsyl- 
vania R.  Co.  166  Pa,  184,  27  L.  R.  A.  228; 
Frost  V,  Plumb,  40  Conn.  Ill,  16  Am.  Rep. 
18;  Hall  v.  Corcoran,  107  Mass.  253,  9  Am. 
Rep.  30;  Welch  v.  Wesson,  6  Gray,  505; 
Harringtor^  v.  Crawford,  136  Mo.  467,  35 
L.  R.  A.  477;  Parsons  v.  Randolph,  21  Mo. 
App.  353;  Harrison  v.  McCluney,  32  Mo. 
App.  481. 

Messrs.  Pratt,  Dana,  ft  Black,  for  re- 
spondent : 

The  contract  made  no  attempt  to  limit 
liability  as  a  common  carrier,  as  appears  for 
at  least  two  reasons: — 

First,  in  making  this  contract  plaintiff 
was  not  contracting  as  a  common  carrier. 
It  was  contracting  as  a  private  carrier,  or 
bailee  for  hire,  because,  as  a  matter  of  ac- 
commodation to  defendant  and  at  the  lat- 
ter's  request,  it  agreed  by  the  contract  to  al- 
low a  business  to  be  carried  on  upon  its 
trains  which  it  was  not  bound  to  consent  to 
as  a  common  carrier. 

New  York  C.  R,  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  ed.  627 ;  Hutchinson,  Carr.  §§  44, 
73,  77,  111. 

Having  the  right  to  refuse  to  perform  the 
services  requested  by  defendant,  plaintiff  had 
the  right  to  contract  for  their  performance 
as  a  private  carrier,  and  to  inipose  such  con- 
ditions as  it  saw  Hi. 

4  Elliott,  Railroads,  2173;  New  York  C. 
R.  Co.  V.  Lockicood,  17  Wall.  357,  21  L.  ed. 
627 ;  Chicago,  M.  d  St.  P.  R,  Co.  v.  Wallace, 
24  U.  S.  App.  589,  66  Fed.  Rep.  506,  14  C. 
C.  A.  257,  30  L.  R.  A.  161 ;  Piedmo7it  Mfg.  Co. 
V.  Columbia  d  G..R.  Co.  19  S.  C.  353;  Cout) 
V.  Wabash,  St.  L.  d  P.  R.  Co.  56  Mich.  Ill, 
56  Am.  Rep.  374 ;  Robertson  v.  Old  Colony  R. 
Co.  15C  Mass.  525;  Liverpool  d  G.  W.  Steam 
Co.  V.  Phenix  Ins.  Co.  129  U.  S.  440,  32  L. 
ed.  791 ;  Louisville,  N.  A.  d  C.  R.  Co.  v. 
Keefer,  140  Ind.  21,  38  L.  R.  A.  93;  Bafes  v. 
Old  Colony  R.  Co.  147  Mass.  265;  Hosmer 
V.  Old  Colony  R.  Co.  156  Mass.  507;  Hart- 
ford F.  Ins.  Co.  V.  Chicago,  M.  d  St.  P.  R. 
Co.  36  U.  S.  App.  152,  70  Fed.  Rep.  201,  17 
C.  C.  A.  62,  30  L.  R.  A.  193 ;  Stephens  v. 
Southern  P.  Co.  109  Cal.  86,  29  L.  R.  A.  751; 
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Breioer  v.  New  York,  L.  E.  d  W.  R.  Oo.  124 
N.  Y.  59,  11  L.  R.  A.  483;  Kenney  v.  New 
York  O.  d  H.  R.  R.  Oo,  126  N.  Y.  422. 

Second,  the  contract  was  not  against  pub- 
lic policy  and  not  an  improper  one,  beoausc 
it  was  merely  a  contract  ol  indemnity  and 
insurance,  by  which  plaintiff  provided  ad- 
ditional means  and  security  for  meeting  the 
common-carrier  obligations  which  might  be 
imposed  upon  it  in  carrying  out  the  terms 
of  the  agreement  with  defendant. 

Phomim  Ins,  Co.  v.  Erie  d  W.  Transp,  Co, 
117  U.  S.  324,  20  L.  ed.  879;  California  Ins, 
Co.  V.  Union  Compress  Co,  133  U.  S.  387,  33 
L.  ed.  730;  American  Casualty  Ins,  Co.'s 
Case,  82  Md.  636;  Boston  d  A.  R,  Co.  v. 
Mercantile  Trust  d  D,  Co,  38  L.  R.  A.  97; 
Trenton  Pass,  R.  Co,  v.  Ouarantors*  Lidbili' 
ty  Indemnity  Co,  60  N.  J.  L,  246,  44  L.  R. 
A.  213;  Donald  v.  Chicago,  B.  d  Q.  R,  Co, 
93  Iowa,  284,  33  L.  R.  A.  492;  Johnson  y, 
Philadelphia  dR,R,Co,lQZ  Pa.  127;  Pitts- 
burg, C,  C.  d  8t,  L,  R,  Co.  V.  Cox,  56  Ohio 
St.  497,  36  L.  R.  A.  607 ;  Shaver  v.  Pennsyl- 
vania Co,  71  Fed.  Rep.  931. 

The  burden  rests  upon  the  party  claiming 
that  a  contract  is  against  public  policy  to 
make  it  plainly  and  obviously  clear  that  it 
is  contrary  to  euch  policy. 

Hartford  F,  Ins,  Co,  v.  Chicago,  U,  d  8t, 
P,  R.  Co,  36  U.  S.  App.  162,  70  Fed.  Rep. 
207,  17  C.  C.  A.  62,  30  L.  R.  A.  193. 

Brace,  P.  J.,  delivered  the  opinion  of  the 
court: 

On  the  28th  of  December,  1889,  the  plain- 
tiff and  defendant  entered  into  a  written  con- 
tract b^  which  the  plaintiff,  for  and  in  con- 
sideration of  the  sum  of  $1,500,  and  of  the 
covenants  of  the  defendant  therein  contained, 
gi'anted  to  said  news  company  the  privilege 
of  selling  upon  its  regular  passenger  trains 
during  the  year  beginning  January,  1890, 
"periodicals,  newspapers,  S:x)ks,  confections, 
fruits,  cigars,  cakes,  pies,  and  sandwiches," 
under  certain  conditions  and  regulations 
therein  set  out;  said  contract  containing, 
among  others  the  following  covenants  upon 
the  part  of  the  defendant,  to  wit:  "And,  in 
consideration  of  the  foregoing  ^ant  and  the 
privileges  therein  specified,  said  news  com- 
pany releases  said  railroad  company  from 
any  right  of  action,  claim,  or  demand  which 
may  accrue  to  it  bv  reason  of  the  loss  of  any 
of  its  property  while  being  transmitted  on 
any  of  the  trains  of  the  railroad  company 
under  the  terms  of  this  contract,  and  fur- 
ther agrees,  for  such  consideration,  to  in- 
demnify said  railroad  company  and  save  it 
harmless  from  all  claims,  demands,  dama- 
ges, actions,  costs,  and  charges  to  which  the 
railroad  company  may  be  subject,  or  which 
it  may  have  to  pay,  by  reason  of  any  injury 
to  any  person  or  property,  or  loss  of  life  oV 
property,  suffered  or  susteined  by  any  agent 
or  employee  of  the  news  company  while  in, 
upon,  or  about  any  of  the  stations,  plat- 
forms, cars,  or  other  premises  of  the  railroad 
company,  whether  such  injuries  or  loss  arise 
from  the  negligence  of  the  employees  of  said 
railroad  company  or  otherwise."  This  is  an 
action  for  damages  for  a  breach  of  the  sec- ' 
45  L.  R.  A. 
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ond  covenant  aforesaid,  in  which  the  plain- 
tiff recovered  judgment  in  the  circuit  court 
of  Jackson  county  for  the  sum  of  $6,000,  and 
the  defendant  appeals. 

The  case  was  tried  by  the  court  without  a 
jury,  the  court  finding  the  facta  to  be  as  fol- 
lows: 

"(1)  Plaintiff  is  a  railroad  corporation 
owning^  and  operating  at  the  times  men- 
tioned in  the  amended  petition  a  line  of  rail- 
way in  the  states  of  Tennessee,  Mississippi, 
and  Alabama;  and  defendant  is  and  was  at 
the  same  times  a  corporation  organized  and 
existing  under  the  laws  of  Kentucky,  and 
having  an  office  for  the  transaction  of  ite 
usual  and  customarv  business  in  Jackson 
county,  Missouri,  and  at  such  times  was  en- 
gaged in  selling  newspapers,  bo(^s,  periodi- 
cals, and  merchandise  on  railroad  trains 
throughout  the  country,  through  agents  and 
servtante  commonly  and  generally  known  as 
'newsboys,'  and  in  conducting  such  business 
it  was  usual  and  necessary  for  such  agents 
and  servants  to  pass  back  and  forth  from 
car  to  car  on  the  trains  while  the  latter  were 
in  motion. 

"(2)  On  December  28,  1889,  plaintiff  and 
defendant  entered  into  a  written  contract,  a 
cop^  of  which  is  set  forth  in  the  amended 
petition  filed  herein,  on  the  22d  day  of  Feb- 
ruary, 1896. 

"(3)  That  pursuant  to  the  terms  of  said 
contract  said  plaintiff  throughout  the  year 
1890  received  and  carried  upon  ite  trains  the 
agente,  employees,  and  merchandise  of  said 
defendant  placed  thereon  by  the  latter,  and 
afforded  such  agente  and  employees  facili- 
ties for  selling  and  offering  for  sale  sudk 
merchandise;  that  among  such  agente  and 
employees  of  said  defendant  was  one  George 
W.  Davis,  who,  in  the  course  of  his  employ- 
ment, and  acting  as  agent  for  defendant,  did, 
on  the  2l8t  day  of  October,  1890,  at  plain- 
tiff's etation  oi  Birmingham,  Alahama,  un- 
der the  provisions  of  said  contract,  enter 
and  go  upon  one  of  plaintiff's  passenger 
trains  with  the  merchandise  furnished  him 
by  said  defendant,  and  for  the  purpose  of 
selling  the  same  thereon;  that  on  the  same 
day,  while  said  train  was  moving  over  plain- 
tiff's said  road  between  said  Birmingham  and 
the  stetion  of  Ensley,  and  while  in  said  stete 
of  Alabama,  it  came  in  collision  with  an- 
other train  on  plaintiff's  road,  and  in  conse- 
quence thereof  said  George  W.  Davis  while 
so  on  said  passenger  train  as  an  agent  and 
employee  of  said  defendant  as  aforesaid  re- 
ceived injuries  from  which  he  subsequently 
died.  Such  collision  occurred  and  such 
death  was  caused  by  the  negligence  of  plain- 
tiff's employees  in  the  operation  of  audi 
train,  and  the  personal  representetives  of 
Davis  were  thereby  damaged  in  the  sum  of 
$5,000. 

"(4)  By  the  laws  of  Alabama  in  force  at 
the  time,  the  plaintiff  became  and  was  liable 
to  the  personal  representetive  of  such  Davis 
for  such  damages  as  were  occasioned  by  the 
negligence  aforesaid.  Section  2589  of  vol- 
ume 1  of  the  Civil  Code  of  Alabama  of  1886, 
then  in  force,  provided  as  follows:  '2689 — 
(2641,2642,   2643).    Action  for   Wrongful 
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Act»  Omission,  or  Negligence  Causing  Death. 
A  personal  represenUitive  may  maintain  an 
action  and  recover  such  damages  as  the  jury 
may  assess  for  the  wrongful  act,  omission, 
or  negligence  of  any  person  or  persons  or 
corporations,  his  or  their  servants  or 
agents,  whereby  the  death  of  his  testa- 
tor or  intestate  was  caused,  if  the  testator 
or  intestate  could  have  maintained  an  action 
for  such  wrongful  act,  omission,  or  negli- 
gence, if  it  had  not  caused  death;  such  ac- 
tion shall  not  abate  by  the  death  of  the  de- 
fendant^ but  may  be  revived  against  his  per- 
sonal representative,  and  may  be  main- 
tained thouf^h  there  has  not  been  prosecu- 
tion or  conviction  or  acquittal  of  the  defend- 
ant for  such  wrongful  act  or  omission  or 
n^ligence,  and  the  damages  recovered  are 
not  8ubje(rt  to  the  payment  of  the  debts  or 
liabilities  of  the  testator  or  intestate,  but 
must  be  distributed  according  to  the  statute 
of  distributions.  Such  action  must  be 
brought  within  two  years  from  and  after  the 
death  of  the  testator  or  intestate/ 

"(5)  That  the  true  construction  of  said 
statute,  as  decided  by  the  supreme  court  of 
Alabama,  which  is  the  court  of  last  resort 
in  that  state,  is  and  was  that  a  person  enti- 
tled to  recovery  at  all  thereunder  may  re- 
cover any  amount  which  a  jury  may  see  fit 
to  allow;  there  being  no  limit  fixed  by  law 
to  the  amount  of  the  verdict  which  a  jury 
may  render  in  an  action  under  said  statute. 
{6)  George  W.  Davis  received  his  injuries 
on  the  21st  day  of  October,  1890,  and  died 
therefrom  on  the  29th  day  of  November, 
1890;  and  his  administrator  instituted  a 
suit  in  the  city  court  of  Birmingham,  Ala- 
bama, on  February  2,  1891,  against  plaintiff 
for  $50,000  damages  for  sudi  injuries  re- 
ceived, as  claimed,  through  the  negligence  of 
the  plaintiff.  Plaintiff  herein  was  duly 
served  with  process  in  such  suit,  which  was, 
on  the  18th  day  of  June,  1891,  dismissed. 

"(7)  After  the  death  of  George  W.  Davis, 
and  on  the}  2d  d^  of  February,  1891,  the 
probate  court  of  Jefferson  county,  Alabama 
(a  court,  having  under  the  laws  of  Alabar 
ma,  full  jurisdiction),  appointed  Eugene  S. 
Smith  as  the  administrator  of  said  Davis; 
and  under  the  laws  of  Alabama  said  admin- 
istrator became  and  was  the  personal  repre^ 
sentative  of  said  Davis,  and  entitled  to  have 
and  recover  the  damages  authorized  by  the 
laws  of  Alabama  for  the  death  of  said  Da- 
vis through  the  negligence  of  the  employees 
of  plaintiff. 

"(8)  On  the  19th  day  of  June,^1891,  Eu- 
gene S.  Smith,  administrator  of  George  W. 
Davis,  deceased,  instituted  in  the  circuit 
court  of  Walker  county,  Alabama  (a  court 
of  competent  jurisdiction  under  the  laws  of 
Alabama),  a  suit  against  plaintiff  for  $50,- 
000  damages  for  l£e  death  of  said  Davis 
through  the  negligence  of  the  plaintiff's  em- 
ployees. Tlie  plaintiff  herein,  as  defendant 
therein,  was  duly  summoned  with  process  in 
accordance  with  the  laws  of  Alabama.  On 
the  16th  day  of  February,  1892,  said  suit 
was  dismissed. 

"(9)  On  the  18th  day  of  September,  1891, 
Eugene  S.  Smith,  as  administrator  of  George 
45  L.  R.  A. 


W.  Davis,  deceased,  filed  in  the  city  court 
of  Birmingham,  Alabama  (a  court  of  compe- 
tent jurisdiction  under  the  laws  of  Alaba- 
ma) ,  a  suit  against  this  plaintiff  for  $20,000 
damages  for  the  death  of  Greorge  W.  Davis 
through  the  negligence  of  this  plaintiff's 
employees.  Process  was  served  on  this  plain- 
tifl^  as  required  by  the  laws  of  Alabama,  and 
this  plaintiff,  as  defendant  therein,  entered 
its  appearance  to  said  suit.  A  jury  was  duly 
impaneled  in  said  cause,  and  on  the  18th 
day  of  September,  1891,  rendered  a  verdict 
for  the  administrator,  assessing  the  damaged 
at  $5,000,  for  which  amount  said  court  on 
the  18th  day  of  September,  1891,  rendered 
judgment  in  favor  of  the  said  administrator 
and  against  this  plaintiff  for  $5,000,  which 
judgment  this  plaintiff  on  the  18th  day  of 
September,  1891,  paid  to  said  Eugene  S. 
Smith,  administrator  of  said  Davis. 

"(10)  As  a  matter  of  fact  the  verdict  and 
judgment  for  $5,000  were  entered  by  and 
wi^  the  consent  of  the  parties,  though  the 
proof  of  this  fact  was  received  over  the  ob- 
jection of  the  plaintiff  that  such  proof  was 
incompetent  and  immaterial.  As  a  matter 
of  fact,  there  had  been  negotiations  to  com- 
promise the  case  pending  in  Walker  county, 
Alabama,  and  $5,000  was  the  best  settlement 
that  could  be  made,  and  was  a  reasonable 
sum  to  be  allowed  for  the  damages;  and  so 
it  was  decided  between  plaintiff  and  said 
administrator,  after  long  n^otiations,  that 
there  should  be  a  seifGement  K>rthat  amount, 
and  pursuant  thereto  it  was  agreed  to  dis- 
miss the  case  in  Walker  county,  and  insti- 
tute a  new  suit  in  the  city  court  of  Birming- 
ham, Alabama,  in  which  the  jury  should 
assess  the  damages  at  $5,000,  and  the  court 
rendered  judginent  therefor.  This  was  all 
done  in  good  faith,  and  was  a  reasonable  set- 
tlement. 

''(11)  This  plaintiff  did  hire  doctors  and 
incur  expenses  for  medical  treatment  and 
hospital  care  of  George  W.  Davis  while  he 
was  suffering  from  his  injuries,  and  paid 
therefor  $430.85,  which  was  a  reasonable 
sum  to  pay  therefor.  It  also  hired  an  un- 
dertaker to  prepare  his  body  for  burial  and 
furnish  a  coffin  therefor,  and  paid  such  un- 
dertaker $80,  which  was  a  reasonable  sum  to 
pay  therefor.  But  the  court  refused  to  al- 
low plaintiff  for  that  money  so  expended  as 
aforesaid,  to  which  refusal  of  the  court  the 
plaintiff  excepted. 

"(12)  This  plaintiff  on  October  8,  1891, 
demanded  of  this  defendant  the  $5,000  on 
account  of  the  payment  of  the  judgment 
aforesaid,  and  also  said  sum  of  $510.85,  and 
this  defendant  refused  to  pay  either  of  said 
sums. 

"(13)  Upon  the  2l8t  day  of  February, 
1891,  this  plaintiff  notified  this  defendant  of 
the  pendency  of  said  suit  of  said  administra- 
tor in  the  city  court,  and  was  called  upon  by 
this  plaintiff  to  defend  the  same  or  settle 
the  claim,  but  refused  to  have  anything  to 
do  with  the  defense  of  the  case  or  settlement 
of  the  claim,  and  thereafter,  and  prior  to  the 
rendition  of  the  judgment  of  the  city  court 
of  Birmingham  in  the  last  case,  this  defend- 
ant was  fully  notified  of  the  pendency  of  the 
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case  in  Walker  county,  the  negotiations  for 
a  settlement,  and  that  the  case  would  be  set- 
tled for  $5,000;  and  defendant  made  no  ob- 
jection to  the  amount,  but  said  that  it  was 
a  reasonable  sum,  and  the  only  objection 
made  by  this  defendant  to  the  Bettlement 
was  that  it  could  not  take  any  part  in  the 
defense  or  settlement,  because  it  was  insured 
by  some  insurance  company  which  had  the 
control  of  the  matter. 

"(14)  The  collision  in  which  the  news- 
boy, George  W.  Davis,  was  injured,  occurred 
by  reason  of  the  engineer  of  the  passenger 
train  mistaking  a  signal,  and  starting  from 
Birmingham  with  only  the  baggage  car  and 
two  passenger  coaches  attached  to  his  en- 
gine ;  having  left  the  sleeping  car,  which  was 
to  be  a  part  of  the  train,  m  Birmingham, 
and  having  started  without  the  conductor  or 
brakeman  of  the  train.  The  engineer 
learned  these  facts  upon  stopping  at  Ensley, 
the  first  station  west  of  Birmingham,  and 
about  5  miles  therefrom.  The  fireman  was 
on  the  engine  with  the  engineer  and  baggage- 
man, in  tlie  baggage  car  attached  to  the  en- 
^ne.  There  were  a  good  many  passengers 
m  the  two  coaches.  Upon  finding  that  he 
had  left  part  of  the  train  and  the  conductor 
and  brakeman  in  Birmingham,  the  engineer 
asked  the  newsboy,  Davis,  if  the  red  lights 
were  on  the  rear  end  of  the  coach,  and  told 
him  to  get  on  the  platform  of  the  rear  coach, 
and  that  the  train  would  be  backed  up  to 
Birmingham  for  the  conductor,  and  also  told 
him  to  signal  if  he  saw  anything  in  the  way. 
Thereupon  Davis  said  he  would,  and  started 
towards  the  back  end  of  the  train,  and  was 
afterwards  seen  looking  through  the  rear 
door  of  the  coach,  but  inside  thereof  (said 
rear  door  was  locked) ,  but  at  the  time  of  the 
collision  was  running  through  the  rear  coach, 
in  the  direction  of  the  engine,  and  just  after 
the  collision  was  seen  crawling  on  his  hands 
in  the  nisle  of  the  rear  coach,  dragging  his 
legs,  going  towards  the  engine,  and  right 
ahead"  of  a  witness  seated  four  or  five  seats 
from  the  rear  of  the  coach.  As  the  collision 
came,  just  before  they  struck,  the  newsboy 
came  running  past  two  witnesses  who  sat 
about  the  fourth  seat  from  the  rear  of  the 
coech;  the  same  being  the  front  of  the  coach 
while  backing  towards  Birmingham.  The 
newsbov  came  from  towards  the  rear  door  of 
the  coach,  running  towards  the  engine  of  the 
passenger  train.  The  evidence  fails  to  show 
that  Davis  obeyed  the  directions  of  the  en- 
gineer, except  as  above  stated.  Under  the 
laws  of  Alabama,  railroad  companies  are  lia- 
ble for  negligence  of  Coemployees  in  some 
cas-es ;  and,  under  the  laws  of  that  state,  Da- 
vis did  not,  by  reason  of  the  directions  of  the 
engineer,  even  had  he  acted  under  such  di- 
rections and  obeyed  them,  become  an  em- 
ployee of  the  railroad  company,  or  cease  to 
be  a  servant  of  the  news  company." 

The  finding  of  facts  by  the  trial  court  is 
exhaustive,  supported  by  the  evidence,  and 
furnishes  a  sufficient  ptatement  for  the  dis- 
cussion of  the  legal  questions  raised. 

1.  It  is  contended  that  the  contract  sued 
on  is  against  public  policy,  and  is  for  that 
reason  void.     The  argument  in   support  of 
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this  contention  is  made  from  the  standpoint 
of  the  deceased  news  agent,  and  his  relation 
to  the  railroad  company,  and  is  predicated 
on  the  well-settled  principle  that  a  common 
carrier  cannot  by  contract  limit  its  liability 
to  a  passenger  for  the  negligence  of  its  serv- 
ants. It  may  be  conceded  that  the  news 
agent  in  this  case  was  a  passenger  on  the 
train  in  which  he  lost  his  life,  and  that  the 
company  could  not,  by  a  contract  such  as 
this,  relieve  itself  of  its  duty  to  him  as  a 
common  carrier  of  passengers,  or  of  its  lia- 
bility to  him  for  the  negligence  of  its  serv- 
ants. Jones  V.  8i.  Louis  S,  W.  R,  Co,  125 
Mo.  666,  26  L.  R.  A.  718;  Magoffin  v.  Mis- 
souri P.  R.  Co,  102  Mo.  640;  Mellor  v.  Mis- 
souri P,  R,  Co,  105  Mo.  455,  10  L.  R.  A.  36; 
Voight  V.  Baltimore  d  0.  8,  W.  R,  Co,  79 
Fed.  Rep.  561,  and  cases  cited;  New  York  C, 
R.  Co,  V.  Lockwood,  17  Wall.  359,  21  L.  ed. 
634;  Starr  v.  Great  Northern  R.  Co,  67 
Minn.  18.  But  the  contract  in  question  is 
not  with  a  passenger;  it  is  not  with  a  per- 
son to  whom  the  company  owed  a  duty  as  a 
common  carrier  of  passengers;  nor  does  it 
in  terms,  as  it  could  not  in  effect,  attempt 
to  relieve  the  railroad  company  from  any  of 
its  duties  or  liabilities  as  such.  The  con- 
tract is  simply  one  of  indemnity,  by  which 
the  news  company  agreed,  for  a  valuable  con- 
sideration, to  indemnify  the  railroad  com- 
pany against  loss  which  the  latter  might 
sustain  by  reason  of  the  duty  it  would  in- 
cur to  the  news  agent,  as  a  common  carrier 
of  passengers,  in  carrying  out  the  contract. 
In  PhoBnix  Ins.  Co,  v.  Erie  d  W,  Transp. 
Co,  117  U.  S.  312,  29  L.  ed.  873,  it  was  held 
by  the  Supreme  Court  of  the  United  States 
that  "no  rule  of  law  or  of  public  policy  is 
violated  by  allowing  a  common  carrier,  like 
any  other  person  having  either  the  general 
property  or  a  peculiar  interest  in  goods,  to 
have  them  insured  against  the  usual  perils, 
and  to  recover  for  any  loss  from  such  perils, 
though  occasioned  by  the  negligence  of  his 
own  servants.  By  obtaining  insurance  he 
does  not  diminish  his  own  responsibility  to 
the  owners  of  the  goods,  but,  rather,  in- 
creases his  means  of  meeting  that  responsi- 
bility." In  the  subsequent  case  of  Califor- 
nia Ins.  Co,  V.  Union  Compress  Co,  133  U. 
S.  387,  33  L.  ed.  730,  that  court  was  asked  to 
review  its  announcement  of  this  principle, 
to  which  it  was  replied:  "Nor  are  we  dis- 
posed to  review  our  decision  that  common 
carriers  can  insure  themselves  against  loss 
proceeding  from  the  negligence  of  their  own 
servants.  The  doctrine  in  the  case  cited 
has  been  referred  to  with  approval  in  the 
subsequent  cases  of  Orient  Ins.  Co.  v.  Adams, 
123  U.  S.  67,  72,  31  L.  ed.  63,  66,  and  Liv- 
erpool &  0.  W.  8 team  Co,  v.  Phcnix  Ins.  Co. 
129  U.  S.  397,  438,  32  L.  ed.  788,  791."  That 
this  doctrine  is  supported  by  the  great 
weight  of  authority  is  manifested  by  the 
cases  cited  in  the  above  cases,  by  others  in 
the  brief  of  counsel  for  the  plaintiff,  and  by 
some  of  those  cited  by  counsel  for  the  de- 
fendant. While  in  the  great  majority  of  the 
cases  the  principle  has  been  applied  to  con- 
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tracts  of  indemnity  against  damages  for  the 
loa»  of  property,  that  it  is  equally  applicable 
to  like  contracts  against  losses  for  injuries 
to  passengers,  has  in  two  very  recent  cases 
been  directly  decided.  America/n  Casualty 
Ins.  CoJs  Case  (1896)  82  Md.  635;  Boston 
-d  A.  R.  Co,  V.  Mercantile  Trttst  d  Deposit 
Co.  38  L.  R.  A.  97;  Trenton  Pass.  R.  Co. 
▼.  Chiarantors'  Liability  Indemnity  Co. 
(1897)  60  N.  J.  L.  246,  44  L.  R.  A.  213. 
In  these  cases  the  question  was  maturely 
-considered  and  thoroughly  discussed;  and 
in  each,  after  a  review  of  the  authorities, 
the  conclusion  reached  was  that  ''a  contract 
-to  indemnify  a  common  carrier  of  passengers 
against  losses  occurring  from  injuries  to 
passengers  carried  by  it  is  not  invalid,  as 
against  public  policy,  because  it  covers  losses 
resulting  from  its  negligence  or  the  negli- 
gence of  its  servants."  To  the  trenchant 
argument  in  support  of  this  conclusion  of 
McSherry,  Ch.  J.,  who  delivered  the  opinion 
-of  the  Maryland  court  of  appeals  in  the  first 
case,  and  which  was  highly  commended  and 
followed  by  the  supreme  court  of  New  Jersey 
in  the  second,  no  additional  force  could  be 
added  by  any  words  of  ours.  We  shall  there- 
fore content  ourselves  for  argument  on  this 
l>ranch  of  the  case  with  the  following  ex- 
tract from  that  opinion:  ''Whilst  the  car- 
rier will  not  be  permitted  by  contract  or  oth- 
•erwise  to  exempt  himself  from  lialbility  for 
losses  caused  by  his  own  negligence  or  the 
Diligence  of  his  servants,  there  is  no  reason 
-of  public  policy  which  prohibits  him  from 
contracting  with  a  third  person  for  insur- 
ance against  these  very  same  losses.  Conse- 
•quently  he  may  by  insurance  indemnify  him- 
self against  loss  of  or  injury  to  property  in- 
trusted to  his  care,  even  where  the  loss  or 
injury  is  caused  by  his  own  or  his  servant's 
negligence.  This  was  decided  in  Phcsniw 
Ins.  Co.  V.  Erie  d  W.  Transp.  Co.  117  U.  S. 
:324,  29  L.  ed.  879,  and  the  ground  upon 
which  the  decision  was  based  was  that  such 
insurance  did  not  diminish  the  carrier's  own 
responsibility  to  the  owner  of  the  goods,  but 
increased  the  means  of  meeting  that  respon- 
sibility. Notwithstanding  such  insurance, 
the  carrier  remains  liable  to  the  owner  or 
shipper  of  the  goods,  and  by  insuring  them 
lie  merely  contracts,  as  in  every  other  in- 
stance of  a  reinsurance,  with  someone  else 
-for  reimbursement  for  such  lose.  The  doc- 
trine announced  in  the  Phcsniw  Ins.  Co.*s 
Case,  117  U.  S.  324,  29  L.  ed.  879,  was  af- 
firmed in  California  Ins.  Co.  v.  Union  Com' 
press  Co.  133  U.  S.  387,  33  L.  ed.  730,  and  is 
the  settled  law  of  the  land.  A  reasonable 
restriction  by  contract  of  his  common-law 
liability  and  an  insurance  by  the  carrier  of 
goods  against  loss  are  recognized  by  the  law, 
and  are  not  in  contravention  of  its  policy 
to-day,  whatever  that  policy  might  have  been 
heretofore.  It  is  obvious  that  a  carrier  of 
passengers  cannot  by  contract  restrict,  di- 
minish, or  limit  that  obligation  to  the  pub- 
lic, or  that  duty  to  the  passenger,  which  re- 
^juires  the  exercise  of  the  highest  degree  of 
•care  and  diligence  on  his  part.    A  contract 
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which  stipulates  for  or  agrees  to  such  re- 
laxation, and  therefore  contemplates  im- 
munity from  the  carrier's  own  negligence, 
would  be  utterly  void^  precisely  as  would  a 
contract  purporting  to  relieve  a  carrier  of 
goods  from  liability  for  losses  occasioned  by 
his  own  or  his  servant's  negligence.  But 
the  policies  before  us  are  not  contracts  of 
that  character.  Neither  in  express  terms 
nor  by  implication  do  they  profess  or  pur- 
port to  abridge  in  any  way  the  carrier's  com- 
mon-law liability  for  injuries  to  passen- 
gers, employees,  or  strangers.  These  pol- 
icies leave  that  liability  precisely  where 
and  as  complete  as  it  was  before  they 
were  written.  They  contain  no  provision  im- 
pugning or  questioning  in  the  slightest  de- 
gree the  full  measure  of  that  responsibility. 
It  is  perfectly  manifest,  therefore,  that  they 
are  not  in  terms  contracts  restricting  or  at- 
tempting to  restrict  the  carrier's  conceded  li- 
ability; and,  if  they  contravene  public  policy 
at  all,  it  must  and  can  only  be  incidentally 
and  indirectly.  This  is  all  that  can  be  im- 
puted to  them.  But  they  are  all,  it  is  al- 
leged, repugnant  to  public  policy,  because, 
by  furnishing  the  carrier  with  a  fund  with 
which  to  reimburse  himself  for  losses  caused 
by  his  own  negligence,  their  inevitable  ten- 
dency or  effect  is  to  induce  less  vigilance  or 
to  promote  greater  carelessness  on  the  part 
of  the  carrier.  Precisely  the  same  reason- 
ing would  invalidate,  as  repugnant  to  public 
policy,  every  species  of  fire  and  marine  in- 
surance. To  Uie  extent  that  a  fire  insur- 
ance policy  affords  an  individual  protection 
against  loss,  to  exactly  the  same  extent  may 
it  be  said  the  assured  will  become  indifferent 
in  guarding  against  casualties  from  fire. 
And  in  so  far  as  a  carrier  may  have  a  policy 
covering  goods,  and  insuring  them  for  his 
own  benefit  against  losses  arising  from  his 
or  his  servant's  negligence,  just  so  far  will 
he  be  either  tempted  to  be  negligent  or  be- 
come indifferent  as  to  vigilance.  But  in 
neither  instance  can  it  be  said  that,  because 
a  temptation  to  be  negligent  may  possibly 
result  from  the  possession  of  an  insurance 
policy,  the  contract  of  insurance  necessarily 
begets  negligence  or  conflicts  with  public 
policy.  Nor  can  we  assume,  as  an  unvary- 
ing rule,  of  which  judicial  notice  will  be 
taken,  that  a  carrier  of  passengers,  who  has 
secured  an  indemnity  to  reimburse  himself 
for  losses  which  hia  own  negligence  may  pro- 
duce, will,  merely  because  and  solely  in  con- 
sequence of  having  such  indemnity, — which, 
at  best,  is  but  limited  and  partial, — ^neces- 
sarily disregard  the  duty  to  exercise  the 
highest  degree  of  care.  And,  unless  it  be 
assumed  as  a  postulate  that  the  mere  posses- 
sion of  an  indemnity  will  of  itself  necessarily 
and  invariably  produce  negligence,  it  does 
not  logically  follow  that -such  a  policy  or  in- 
demnity is  even  incidentally  or  indirectly  re- 
pugnant to  public  policy.  The  indemnity  in 
no  way  affects  the  liability  of  the  carrier  to 
the  person  injured."  The  only  distinction 
between  those  cases  and  the  one  in  hand  is 
that  in  those  the  contracts  were  formal  con- 
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tracts  of  insurance  with  insurance  oompap 
nies,  while  the  contract  in  question  is  a  con- 
tract of  indemnity  by  a  news  company.  But 
a  mere  contract  of  insurance  is  nothing 
more  nor  less  than  a  contract  of  indemnity 
against  losSj  as  is  this  with  the  defendant^ 
and  the  principles  governing  must  be  the 
same  in  each;  and,  as  nothing  can  be  predi- 
cated of  the  contract  in  this  case  which 
could  interfere  with  or  affect  the  liability  of 
the  carrier  to  the  person  injured,  there  is 
nothing  in  it  to  take  it  out  of  the  principle 
of  those  cases  or  render  it  obnoxious  to  pub- 
lic policy.  Hence  we  conclude  that  this  con- 
tract cannot  be  avoided  as  against  public 
policy. 

2.  It  is  next  contended  that  "the  defend- 
ant is  not  liable  on  the  contract  sued  on,  for 
the  reason  that  the  newsboy  was  killed  while 
acting  as  a  lookout  on  plaintiff's  train,  and 
while  outside  of  his  employment  as  news 
agent"  This  theory  of  fact  was  presented 
upon  the  trial,  and  upon  it  the  court  de- 
clared the  law  to  be:  "(2)  That  the  plain- 
tiff could  not  take  the  newsboy,  Davis,  from 
the  duties  for  which  he  was  employed  by  the 
defendant,  and  send  him  to  a  place  of  dan- 
ger, to  assist  in  the  plaintiff's  own  business, 
and,  while  said  Davis  was  at  said  place  of 
danger  by  its  (the  plaintiff's)  own  negli- 
gence, injure  said  Davis  so  that  thereafter 
ha  died,  and  then  in  this  action  recover  the 
amount  paid  by  it  on  account  of  the  injuries 
so  inflicted  by  it  on  said  Davis."  If  the 
court  had  found  the  fact  to  be  as  predicated 
in  this  contention,  under  this  declaration 
of  law  its  finding  and  judgment  would  have 
been  for  the  defendant;  but  the  court,  in  sub- 
stance, found  the  fact  to  be  that  the  news- 
boy was  not  in  fact  killed  in  a  place  of  dan- 
ger to  which  he  had  been  exposed  while  in 
the  employ  of  the  plaintiff  (that  is  to  say, 
as  ''a  lookout  on  plaintiff's  train"),  and  the 
argument  in  support  of  it  is  aimed  at  the 
finding  of  fact,  and  not  at  an  error  of  law, 
and,  as  the  finding  of  the  court  is  supported 
by  the  evidence,  that  finding  is  conclusive 
on  appeal,  as  has  been  uniformly  held  in 
cases  at  law,  where  the  issues  of  fact  are  sub- 
mitted to  the  court.  Suiter  v.  Rcteder, 
(Mo.)  50  S.  W.  813;  Rogers  v.  Warren,  75 
Mo.  App.  271 ;  Williama  v.  Monroe,  125  Mo. 
674;  Pitts  v.  Sheriff,  108  Mo.  110;  Hamilton 
T.  Boggeee,  63  Mo.  233.  This  point  must  be 
ruled  against  the  defendant. 

3.  The  defendant's  next  contention  is  that 
the  judgment  of  the  circuit  court  is  erro- 
neous ''for  the  reason  that  plaintiff's  evi- 
dence showed  that  it  compromised  the  claim 
made  by  the  administrator,  without  securing 
the  assent  of  the  defendant."  As  was  said 
by  Wagner,  J.,  in  Strong  v.  Phoenix  Ine.  Co, 
62  Mo.  289,  21  Am.  Rep.  417,  the  rule  to  be 
deduced  from  the  whole  current  of  authori- 
ties on  this  subject  is  that,  "where  one  is 
bound  to  protect  another  from  a  liability, 
he  is  bound  by  the  result  of  a  litigation  to 
which  such  other  is  a  party,  provided  he  had 
notice  of  the  litigation,  and  opportunity  to 
control  and  manage  it," — a  rule  that  has 
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been  frequently  announced  and  approved  in* 
the  decisions  of  this  court.  Oiurrison  ▼. 
Baggage  Tranap.  Co.  94  Mo.  130;  St.  Joseph 
V.  Union  B.  Co.  110  Mo.  636.  That  the  de- 
fendant was  notified  of  the  pendency  of  the- 
litigation  which  resulted  in  the  judgment 
against  the  plaintiff  for  $5,000  on  a  liabU- 
ity  against  which  the  defendant  by  its  con- 
tract had  agreed  to  indemnify  it,  and  was 
afforded  ample  opportunity  to  control  and 
manage  that  litigation  if  it  had  seen  proper 
to  do  BO,  was  abundantly  shown  by  the  evi- 
dence, and  was  so  found  by  the  court 
(thirteenth  finding).  The  fact  that  the 
amount  of  the  judgment  was  determined  by 
agreement  would  not  take  the  judgment  with- 
out the  protection  of  the  defendieint's  cove- 
nant "to  indemnify  the  plaintiff  for  all  dam- 
age to  which  it  may  be  subject  or  which  it 
may  have  to  pay."  The  only  effect  the  con- 
sent could  have  would  be  to  reduce  the  judg- 
ment from  conclusive  to  presumptive  evi- 
dence only  of  the  defendant's  liability  on  ita 
contract,  and  of  the  amount  thereof,  and  to* 
afford  it  the  right  and  privilege  of  showing 
either  that  the  judgment  was  procured  by  a 
fraudulent  collusion,  was  not  founded  upon 
a  legal  liability,  or  that  it  exceeded,  such  li- 
ability. Conner  v.  Reeves,  103  N.  Y.  627. 
This  the  defendant  did  not  attempt  to  show, 
but,  on  the  contrary,  it  affirmatively  ap- 
peared fi'om  the  evidence,  and  the  court 
found,  that  the  settlement  was  made  in  good 
faith,  that  there  was  a  l^gal  liability,  for 
which  the  judgment  was  rendered,  and  that 
the  amount  thereof  was  reasonable  (tenth 
and  fourteenth  findings). 

We  find  no  error  in  tiiis  record  for  which 
the  judgment  of  the  Circuit  Court  should  be 
reversed,  and  the  same  is  affirmed. 

All  concur. 


Charles  P.  WONDERLY,  Respt., 

V. 

LAFAYETTE  COUNTY,  Appt. 
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1,  An  asuflsmmeiit  made  !■  another 
state  of  a  Jndsrmeiit  of  a  Federal  covrt 

Is  not  made  admissible  In  evidence  by  an  ac- 
knowledgment before  a  clerk  in  another  state 
or  a  clerk's  certificate  such  as  Is  required  for 
proof  of  a  Judicial  proceeding  under  Rev. 
Stat.  1889,  I  4881. 

2.  A  Jndorment  is  vitiated  by  fraud  of 
tlie  plaintiff,  whereby  defendant  is  pre- 
vented from  making  bis  defense,  which  rests 
In  the  peculiar  knowledge  of  the  plaintiff,  who 
conceals  It  from  the  defendant. 

8.  A  false  pretense  tbat  tlie  nominal 
plaintiff  In  a  Federal  conrt  Is  tbe 
owner  of  bonds  sned  on»  when  made  to 
give  Jurisdiction  to  that  court  on  the  ground 

Note. — On  the  question  of  Federal  Jurisdlc- 
tlon  in  suits  by  assignees,  see  Goldsmith  v. 
Holmes  (C.  C.  D.  Or.)  1  L.  R.  A.  816,  and  note; 
Republic  Iron  Mln,  Co.  v.  Jones  (C.  C.N.D.Ga.) 
2  L.  R.  A.  746,  and  note;  Windsor  Bav.  Bank  v. 
McMahon  (C.  C.  S.  D.  Iowa)  8  L.  R.  A.  192 ;  and 
American  Presold  Land  St  Mortg.  Co.  v.  Thomas 
(C.  C.  S.  D.  Ga.)  12  L.  R.  A.  681,  and  note. 
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of  diTerse  dtizenship  of  the  parties,  while  the 
real  plaintlfT  is  in  fact  a  citizen  of  the  same 
state  as  the  defendant,  constitutes  a  fraud, 
which  will  render  the  judgment  subject  to  at- 
tack in  equity,  if  the  defendant  is  thereby  de- 
celYed  and  prevented  by  the  fraud  from  mak- 
ing his  defense. 
4.  A  state  eovrt  of  eauttr  mar  enter- 
tain a  bill  to  set  aside  a  judgment  obtained 
by  f  rand  In  a  Federal  court. 

(May  23,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lafayette 
County  in  favor  .of  plaintiff  in  an  action 
bxx>ught  to  enforce  a  judgment  holding  de- 
fendant liable  upon  certain  county  bonds. 
Beversed. 

Statement  by  Valllaat,  J. : 

This  is  a  suit  begun  September  IS,  1895, 
in  the  circuit  court  of  Lafayette  county,  upon 
a  judgment  rendered  Octo4>er  31,  1885,  in 
the  circuit  court  of  the  United  States  for  the 
western  division  of  the  western  district  of 
Missouri,  in  favor  of  one  Francis  D.  Owings 
against  Lafayette  county  for  $11,791.45, 
and  alleged  to  have  been  assigned  to  the 
plaintiff,  W<hiderly.  The  petition  alleges 
the  issuance  and  service  on  defendant  of  the 
summons,  the  return  of  same,  and  rendition 
of  judgment,  and  assignment  thereof  to 
plaintiff;  that  the  cause  of  action  on  which 
it  was  founded  consisted  of  bonds  and  cou- 
pons bearing  interest  at  10  per  cent  per  an- 
num from  maturity.  The  petition  did  not 
state  facts  showing  that  the  suit  in  which  the 
judgm€fBt  was  rendered  was  within  the  ju- 
risdiction of  the  Federal  court,  nor  did  it 
state  that  the  judgment  had  not  been  paid. 
Defendant,  by  its  amended  answer,  admitted 
the  rendition  of  the  judgment,  a^d  denied 
the  assignment.  Then  the  answer  proceeded 
affirmatively  to  etate  a  case  for  equitable 
cognizance,  charging  that  the  judgment  was 
procured  by  fraud,  and  praying  that  it  be 
set  aside  and  annulled.  In  substance,  the 
charge  of  fraud  was  that  the  bonds  and  cou- 
pons on  which  the  judgment  was  founded 
were  issued  under  a  certain  act  of  the  general 
assembly  of  Missouri  named,  which  was  in 
conflict  with  the  Constitution  of  the  state, 
and  was  therefore  invalid,  and  the  bonds 
and  coupons  were  null  and  void;  thajt,  under 
the  laws  then  eipsting,  the  circuit  courts  of 
the  United  States  within  this  state  had  ju- 
risdiction of  suits  involving  more  than  $2,000, 
wherein  a  citizen  of  another  state  was  plain- 
tiff and  a  citizen  of  this  state  defendant; 
that,  prior  to  the  institution  of  the  suit  in 
which  the  judgment  sued  on  was  rendered, 
the  supreme  court  of  this  state  had  in  nu- 
merous decisions  adjudged  the  act  of  the  leg- 
islature mentioned  unconfrtitutional  and 
void,  and  bonds  purporting  to  be  issued 
thereunder  of  no  force  and  effect^  but  that 
the  courts  of  the  United  States  had  taken  a 
contrary  view,  and  had  decided  that  the  act 
was  constitutional  and  valid,  and  bonds  is- 
sued under  it  binding  obligations;  that, 
prior  to  the  institution  of  that  suit^  the 
plaintiff  in  this  suit  was   fully  advised  of 
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the  decisions  of  the  supreme  court  of  this 
state,  and  also  of  those  of  the  United  States 
courts^  on  that  subject,  and  he  knew  that, 
if  he  sued  on  those  bonds  and  coupons  in  a 
court  of  this  state,  the  result  would  be  a 
judgment  for  defendant,  but  if  he  sued  in  the 
Federal  court,  the  probability  was  that  the 
bonds  would  be  held  valid,  and  he  would 
obtain  a  judgment  on  them;  that  at  the 
time  that  suit  was  instituted  in  the  name 
of  Owings,  he  was  not  the  owner  of  the  bonds 
or  coupons,  but  the  same  were  the  property 
of  the  plaintiff  in  this  case,  and  he  and  Ow- 
ings, both  knowing  how  the  Missouri  courts 
had  held,  and  also  how  the  Federal  courts 
had  held,  "combined  and  conspired  together 
for  the  purpose  of  wronging,  cheating,  and 
defrauding  this  defendant,  and  of  imposing 
and  perpetrating  a  fraud  upon  the  jurisdic- 
tion of  the  United  States  circuit  court  with- 
in and  for  the  western  divi-sion  of  the  western 
district  of  the  state  of  Missouri,  and.  In  pur- 
suance of  such  combination  and  conspiracy, 
the  said  plaintiff  and  the  said  Owings  falsely 
and  fraudulently  pretended  the  said  plain- 
tiff had  sold  and  assigned  and  transferred 
to  said  Owings  the  aforesaid  bonds,  and 
thereupon  the  said  Owings,  pretending  to  be 
the  holder  and  owner  of  said  bonds,  inerti- 
tuted  said  suit  in  said  United  States  court;" 
that  all  the  time  the  plaintiff  was  and  stiD 
is  a  citizen  of  Missouri,  and  Owings  was  and 
still  is  a  citizen  of  Illinois;  that  the  pre^ 
tended  transfer  to  Owings  was  to  enable  the 
plaintiff  in  that  name  to .  use  the  United 
States  court  to  obtain  a  judgment  which  he 
knew  he  could  not  obtain  in  his  own  name; 
that  defendant  had  no  knowledge  or  informa- 
tion as  to  the  real  ownership  of  the  bonds, 
or  of  the  facts  in  regard  to  the  pretended  as- 
signment, until  November,  1895;  that,  if  de- 
fendant had  had  an^  knowledge  or  informa- 
tion of  the  fraud,  it  should  have  made  the 
defense  in  that  court,  but  that  the  plaintiff 
and  Owings,  knowing  that  the  defendant 
was  ignorant  of  the  real  ownership  and  pre- 
tended transfer,  kept  the  facts  secret,  and  de- 
fendant was  thus  prevented  from  raising 
the  question  of  jurisdiction  in  that  court; 
and  that  defendant  had  no  information  or 
intimation  of  the  real  ownership  of  the 
bonds,  and  the  fraud  that  had  been  practised 
until  after  the  institution  of  the  present 
suit.  There  is  a  prayer  asking  tdiat  the 
judgment  be  set  aside,  etc.  Defendant  then 
proceeds,  by  way  of  a  cross  bill,  to  state  the 
rendition  of  the  same  judgment,  and  that  iff 
October,  1895,  a  writ  of  scire  facias  to  re- 
vive the  judgment  had  issued  out  of  th€ 
United  States  court  in  the  name  of  Owings, 
to  the  use  of  plaintiff,  against  defendant 
Then  the  same  facts,  to  show  that  the  judg- 
ment was  obtained  by  fraud,  as  above  stated, 
are  pleaded  again,  and  the  cross  bill  con- 
cludes with  a  prayer  for  an  injunction  to 
restrain  the  plaintiff  from  further  prosecut- 
ing the  writ  until  the  final  determination  of 
this  suit.  On  motion  of  the  plaintiff,  the 
court  struck  out  all  of  defendant's  answer 
except  the  first  clause,  which  admitted  the 
rendition  of  the  judgment  and  denied  the  as- 
signment, to  which  the  defendant  duly  er* 
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cepted.  The  cause  was  tried  by  the  court 
without  a  jury.  On  the  trial  the  plaintiff 
introduced  in  evidence  a  document  marked 
''Transcript  of  Judgment,"  which  purports 
to  set  out  a  copy  of  the  petition,  summona, 
and  return,  showing  service  on  defendant 
ajid  the  judgment  in  question,  and  a  certifi- 
cate purporting  to  be  signed  by  the  clerk, 
to  the  effect  that  on  September  12,  1891, 
there  was  presented  an  assignment  of  the 
judgment  "duly  acknowledged  to  Charles  P. 
Wonderly,  of  St.  Louis,  Mo.,  dated  Novem- 
ber 20,  1885."  To  the  whole  document  there 
is  the  attestation  of  the  clerk,  duly  certified 
by  the  judge,  that  it  is  a  "true  copy  of  the 
judgment  record  in  the  above-entitled  cause." 
Defendant  objected  on  the  ground  that  the 
certificate  of  the  clerk  was  not  sufficient,  the 
objection  waA  overruled,  and  defendant  ex- 
cepted. Then  plaintiff  offered  what  pur- 
ported to  be  an  assignment  of  the  judgment 
dated  November  28,  1885,  signed  by  Francis 
P.  Owings,  acknowledged  before  one  William 
H.  Bradley,  as  clerk  of  the  circuit  court  of 
the 'United  States  for  the  northern  district 
of  Illinois.  The  defendant  objeoted  on  the 
ground  that  the  judgment  was  in  the  name 
of  Francis  D.  Owings,  and  the  purported  as- 
signment was  in  the  name  of  Francis  P.  Ow- 
ings, and  also  on  the  ground  that  the  pur- 
ported certificate  of  acknowledgment  was 
not  evidence.  Objections  overruled,  and  ex- 
ception taken.  Then  there  wvis  a  certificate 
of  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered,  to  the  effect  that  he  had 
noted  the  assignment  on  the  margin  of  the 
entry  of  the  judgment,  "12th  Sept.  1891." 
This  was  objected  to  as  incompetent,  objec- 
tion overruled,  and  exception  taken.  That 
was  all  the  evidence  for  plaintiff.  Defend- 
ant offered  evidence  tending  to  prove  the 
facts  alleged  in  that  portion  of  the  answer 
which  had  been  stricken  out,  but,  on  objec- 
tion of  plaintiff,  it  was  excluded,  and  de- 
fendant excepted.  The  court  found  for  plain- 
tiff, and  rendered  judgment  in  his  favor  for 
$23,  928.63.  Motions  for  new  trial  and  in 
arrest  followed,  whioh  were  overruled,  and 
the  cause  is  here  on  defendant's  appeal. 

Messrs,  William  Avll,  J.  M.  Ifewis, 
and  Elijali  Robinson,  for  appellant: 

The  fact  that  plaintiff  was  the  actual  own- 
er of  the  bonds  which  are  the  basis  of  the 
judgment  in  the  Owings  case,  and  that  he 
transferred  said  bonds  to  Owings  to  have 
suit  brought  on  them  in  the  United  States 
court,  constituted  a  fraud. 

Williams  v.  Notiawa,  104  U.  S.  209,  26 
L.  ed.  719;  Farmingion  v.  Pillsbury,  114  U. 
S.  138,  29  L.  ed.  114;  Hartog  v.  Memory,  116 
U.  S.  688,  29  L.  ed.  725;  Morris  v.  Gilmer, 
129  U.  S.  315,  32  L.  ed.  690. 

Fraud  in  procuring  a  judgment  at  law  is 
always  good  ground  for  coming  into  equity 
to  set  aside  the  judgment. 

Freeman,  Judgm.  §§  489,  491;  Fish  v. 
Line,  3  N.  C.  (2  Hayw.)  342;  Noyes  v.  Loeh, 
24  La.  Ann.  48 ;  Pratt  v.  Northam,  5  Mason, 
95;  Ocean  Ins,  Go,  v.  Fields,  2  Story,  59; 
Reed  v.  Harvey,  23  Ark.  44. 

When  the  facts  are  known  to  plaintiff, 
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but  unknown  to  defendant,  and  purposely 
concealed  from  defendant  by  plaintiff,  that 
is  sufficient  excuse  for  not  setting  them  up 
as  a  defense. 

Shinkle  v.  Letcher,  47  111.  216;  Dunlap  v. 
Cody,  31  Iowa,  260,  7  Am.  Rep.  129;  Jack- 
son v.  Jackson,  1  Johns.  424;  Peel  v.  Janu- 
ary, 35  Ark.  331;  Payne  v.  O'Shea,  84  Mo. 
133;  Bresnehan  v.  Price,  67  Mo.  422. 

Any  facts  which  would  require  a  court  of 
equity  to  set  aside  a  judgment  may  be  set  up 
as  a  defense  in  an  action  on  the  judgment. 

Freeman,  Judgm.  §  435;  Wa/rd  v.  QuirUiV' 
in,  57  Mo.  425. 

Mr,  Frederiek  A.  Wind  for  respondent* 

Vallianty  J.^  delivered  the  opinion  of  the 
court: 

1.  The  cmswer  of  defendant  admits  the 
rendition  of  the  judgment,  as  alleged  in  the 
petition.  Therefore  there  was  no  necessity 
for  plaintiff  to  introduce  in  evidence  what 
purported  to  be  a  transcript  of  the  judg- 
ment, and,  if  there  was  any  error  in  admit- 
ting it,  it  was  immaterial.  The  answer, 
however,  does  deny  the  alleged  assignment, 
and  the  burden  of  proving  t£at  dev<Hved  on 
the  plaintiff.  The  proof  offered  was  a  paper 
purporting  to  be  signed  by  one  Francis  P. 
Owings,  and  attested  by  and  acknowledged 
before  one  William  H.  Bradley,  as  clerk  of 
the  circuit  court  of  the  United  Statee  for 
the  northern  district  of  Illinois,  and  a  cer- 
tificate of  the  clerk  of  the  court  in  which  the 
judgment  was  rendered  that  he  had  noted 
that  aasiffnment  on  the  margin  of  the  entiy 
of  the  judgment  The  noting  of  the  assign- 
ment on  the  margin  of  the  judgment  entry 
was,  for  the  purposes  of  this  case,  immater- 
ial. The  material  question  related  to  the 
fact  of  assignment.  The  only  evidence  on 
that  point  was  a  paper  purporting  to  have 
been  acknowledged  before  a  clerk  in  Illinois. 
The  acknowledgment  was  in  the  form  pre- 
scribed for  proof  of  a  deed  to  land  to  be  re- 
corded, but  the  statute  on  the  subject  of  ac- 
knowledgment of  deeds,  etc.,  does  not  provide 
for  the  acknowledgment  of  an  assignment  of 
a  judgment,  and  uie  certificate  was  not  evi- 
dence for  that  purpose.  Section  6043,  di- 
recting how  judgments  may  be  assigned, 
and  the  assignmeirts  entered  on  the  judgment 
record,  relates  only  to  judgments  of  the 
courts  of  this  state.  The  general  assembly 
has  no  control  over  the  records  of  a  Federal 
court,  and  although  it  might  lay  down  as  a 
law  of  evidence  for  use  in  a  state  court  a 
rule  for  the  proof  of  the  assignment  of  judg- 
ments of  a  Federal  court  in  the  form  that 
is  here  offered,  yet  it  has  not  done  so.  This 
alleged  assignment,  purporting  to  have  been 
made  in  Illinois,  although  it  relates  to  a 
record  of  a  court  of  the  United  States,  yet 
is  in  no  sense  a  judicial  proceeding,  within 
the  meaning  of  §  4881,  Rev.  Sta/t.  1889,  and 
therefore  not  a  subject  of  proof  by  clerk's 
certificate.  In  plaintiff's  addition  to  the  ab- 
stract of  the  record  it  is  stated  that  there 
was  other  proof  of  the  assignment  besides 
that  certificate.  That  does  not  cure  the  er- 
ror. The  other  evidence  may  or  may  not 
have  been  satisfactory  to   the  trior  of   tthe 
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fact.  The  attestation  of  the  clerk  and  the 
certifica;te  of  acknowledgment  were  not  legal 
evidence  of  the  alleged  assignment,  and  the 
defendant's  objection  to  it  should  have  been 
sustained. 

2.  But  the  serious  question  in  this  case  re- 
lates to  the  action  of  the  court  in  9triking 
out  of  defendant's  answer  its  equitable  af- 
firmative defense.  That  clause  in  the  answer 
was  sh&ped  to  all  intents  and  purposes .  as 
a  regular  bill  in  equity,  in  the  form  of  a 
dire<^  proceeding,  making  an  attack  on  the 
judgment  upon  the  ground  that  it  was  ob- 
tained by  fraud,  specifying  the  acts  which  it 
is  charged  constitute  the  fraud,  and  praying 
the  relief  of  cancelation  and  annulment  of 
iiie  judgment;  and  it  is  evident,  from  read- 
ing the  answer,  that  the  pleader  had  in  his 
mind  to  charge  that  the  fraud  complained  of 
was  in  the  procurement  of  the  judgment,  as 
distinguished  from  fraud  in  the  cause  of  ac- 
tion. The  ground  of  equity  jurisdiction  in 
such  case  is  clearly  markied  out  in  recent  de- 
cisions of  this  court.  Hamilton  v.  McLean, 
139  Mo.  679;  Bates  v.  Hamilton,  144  Mo.  1. 
The  very  able  briefs  of  the  counsel  in  this 
case  discuss  the  questions  of  la^w  involved 
and  review  the  authorities  with  so  much 
learning  and  industry  that  our  labors  are 
greatly  lightened.  In  reading  a  court's  de- 
cision, it  is  always  important  to  understand 
the  facts  of  the  particular  case,  in  order  to 
obtain  a  correct  view  of  the  law  declared  in 
the  opinion.  The  observance  of  that  precau- 
tion is  particularly  needed  in  reading  the 
authorities  encountered  in  the  search  for  the 
law  of  this  case,  because  one  is  constantly 
running  across  decisions  treating  of  indirect 
or  collateral  attacks  on  judgments,  and  of 
judgments  of  courts  of  peculiar  or  limited 
lurisdictions,  and  of  charges  of  fraud  relat- 
ing to  the  cause  of  action  on  which  the  judg- 
ment is  founded.  There  are  several  propo- 
sitions contended  for  by  the  counsel  for  the 
plaintiff,  which,  for  the  purposes  of  this 
case,  may  be  conceded  without  discussion, 
viz,:  In  a  suit  upon  a  judgment  of  a  cir- 
cuit court  of  the  United  States  it  is  not  nec- 
essary to  set  out  in  the  petition  facts  to  show 
that  the  court  had  jurisdiction ;  nor  can  such 
a  suit  be  defeated  on  a  plea  i.t  law  that  the 
facts  required  to  confer  the  jurisdiction  did 
not  exist.  The  judgment  of  that  court  is  not 
subject  to  attack  in  that  way.  If  the  facts 
conferring  jurisdiction  do  not  appear  on  the 
face  of  the  whole  record,  the  judgment  may 
be  reversed  on  appeal  or  writ  of  error;  but 
the  proceedings  cannot  be  treated  as  coram 
non  judice,  as  would  be  the  case  if  it  were  a 
court,  not  only  of  limited,  but  also  of  infe- 
rior jurisdiction.  The  circuit  courts  of  the 
United  States  are  of  limited,  but  not  inferior, 
jurisdiction.  Des  Moines  Nav.  d  R.  Co.  v. 
Towa  Homestead  Co,  123  U.  S.  652,  31  L.  ed. 
202.  The  judgments  of  such  courts  are 
entitled  to  equal  rank  and  presumption 
of  regularity  as  are  judgments  of  the  cir- 
cuit courts  of  this  state.  Reed  v.  Vaughan, 
16  Mo.  141,  55  Am.  Dec.  133.  The  jurisdic- 
tiona]  facts  in  a  suit  in  a  Federal  court,  al- 
though they  may  be  independent  of  the  facts 
constituting  the  cause  of  action,  are  yet 
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facts  to  be  pleaded,  and,  if  denied,  proved; 
but,  when  the  judgment  is  rendered,  the 
presumption  goes  with  it  that  the  court 
tried  aU  the  issues  that  were  raised,  and 
found  all  the  facts  necessary  on  which  to 
found  the  judgment,  and  that  judgment  does 
not  depend  for  its  validity  upon  the  ability 
of  the  plaintiff  therein  to  be  always  ready 
to  verify  his  statements  as  to  the  jurisdiction- 
al facts.  All  of  these  propositions  summed  up 
mean  that  such  a  judgment  is  not  subject  to 
a  collateral  attack;  and  no  one  is  here  con- 
tending that  it  is.  But  the  judgment  of  a 
circuit  court  of  the  United  States,  like  that 
of  a  circuit  court  of  the  state,  may  be  at- 
tacked in  a  direct  proceeding,  in  equity,  upon 
the  ground  that  it  was  concocted  and  pro- 
cured by  fraud ;  and  no  one  is  here  disputing 
that  proposition.  The  attack  made  on  the 
judgment  in  this  answer  is  not  collateral, 
but  a  direct  proceeding,  in  equity,  to  annul 
the  judgment.  The  plaintiff's  motion  to 
strike  out  confesses  the  facts,  and  the  only 
question,  therefore,  is.  Do  the  facts  stated 
make  out  a  case  of  a  judgment  concocted 
and  procured  by  fraud  ?  Taking  those  state- 
ments to  be  true,  the  plain<tiff  was  the  owner 
of  these  county  or  township  bonds,  and  he 
knew  that  this  court  had  in  numerous  cases 
decided  that  the  act  of  the  legislature  under 
which  they  were  issued  was  in  violation  of 
the  Constitution  of  the  state,  and  the  bonds 
were  invalid ;  he  knew  that  the  United  States 
courts  had  held  that  the  act  was  constitu- 
tional and  the  bonds  valid;  he  knew  that  he 
could  not  get  a  judgment  on  his  bonds  in  any 
court  in  the  state ;  he  knew  that,  if  he  could 
sue  in  the  Federal  court,  he  could  get  a  judg- 
ment, but,  being  a  citizen  of  Missouri,  he 
knew  he  had  no  right  to  sue  a  county  of 
Missouri  in  a  Federal  court.  Then,  to  ob- 
tain under  false  pretense  what  he  could  not 
obtain  by  truth,  he  impersonated  a  citizen 
of  Illinois,  and  under  that  disguise  went  in- 
to the  Federal  court  and  obtained  his  judg- 
ment. He  did  not;  go  in  with  his  own  face 
or  his  own  name.  But  equity,  which  looks 
at  the  substance,  and  not  at  the  shadow, 
which  regards  the  real,  and  not  the  sham, 
looks  through  the  mask,  and  recognizes  the 
plaintiff  in  this  suit  as  the  real  plaintiff  in 
that  suit.  The  scheme  was  a  fraud  on  the 
court,  whose  jurisdiction  was  betrayed,  and 
a  fraud  on  the  defendant,  who  was  tricked 
out  of  its  defense.  True,  the  statement  in 
the  petition  in  that  suit  that  Owings,  a  citi- 
zen of  Illinois,  was  the  owner  of  the  bonds,  is 
a  statement  which,  under  fair  conditions, 
might  have  been  traversed,  and  the  plaintiff 
put  to  his  proof.  But  there  were  no  such 
fair  conditions  there.  The  fact  that  that 
statement  was  false  was  known  only  to  the 
plaintiff  and  Owings,  and  they  concealed  it 
for  the  purpose  of  preventing  defendant  from 
making  that  defense.  Not  only  was  the  true 
ownership  of  the  bonds  known  to  them,  but 
the  false  appearance  of  ownership  was  a  fact 
of  their  own  creation,  concocted  for  the  pur- 
pose of  deceiving  the  court  into  entertein- 
ing  a  case  which,  if  the  truth  appeared,  it 
would  have  rejected  on  the  ground  that  it 
had  no  jurisdiction.     18  U.  S.  Stat,  at  L. 
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472,  chap.  137;  WilUama  v.  Nottau?a,  104 
U.  S.  209,  26  L.  ed.  719;  Farmingion  v.  Pills- 
hury,  114  U.  S.  138,  29  L.  ed.  114;  Hartog 
V.  Memory y  116  U.  S.  588,  29  L.  ed.  725; 
Morris  v.  Gilmer,  129  U.  S.  324,  32  L.  ed. 
693.  Oases  are  cited  to  support  the  conten- 
tion that  a  sale  made  to  a  nonresident  for 
the  purpose  of  enaibling  the  grantee  to  sue 
in  a  Federal  court  is  not  a  fraud,  within  the 
meaning  of  the  Federal  judiciary  act;  but 
those  cases,  if  they  bear  out  the  contention, 
do  not  help  the  plaintiff  in  this  suit,  because, 
according  to  the  averment  in  the  answer, 
there  was  no  sale  of  the  bonds  to  Owin^. 
They  were  the  property  of  Wonderly  while 
they  were  in  suit  under  the  false  pretense 
that  they  were  the  property  of  Owings.  Bar- 
ney v.  Baltimore,  6  Wall.  280,  18  L.  ed:  825. 
Farmingion  v.  PilUbury,  114  U.  S.  138,  29 
L.  ed.  114,  was  a  case  where  municipal  bonds 
of  a  village  in  Maine  had  been  issued  under 
an  act  of  the  legislature  which  the  supreme 
court  of  tha;t  state  had  declared  to  be  uncon- 
stitutional and  the  bonds  invalid.  The  hold- 
er of  some  of  them  made  a  collusive  transfer 
to  a  citizen  of  Massachusetts  for  the  purpose 
of  suing  on  them  in  a  United  States  court. 
The  Supreme  Court  of  the  United  States  in 
that  case,  per  Waite,  Ch.  J.,  said  (114  U.  S., 
loo.  cit.  143,  29  L.  ed.  116) :  "And  upon 
the  question  of  transfer  it  was  uniformly 
held  that«  if  the  transaction  was  real,  and 
actually  conveyed  to  the  assignee  or  grantee 
all  the  title  and  interest  of  the  assignor  or 
grantor  in  the  thing  assigned  or  granted,  it 
was  a  matter  of  no  importance  that  the  as- 
signee or  grantee  could  sue  in  the  courts  of 
the  United  States  when  his  assignor  or 
^antor  could  not.  .  .  .  But  it  was  equally 
well  settled  that,  if  the  transfer  was  fictitious, 
the  «u38ignor  or  grantor  continuing  to  be  the 
real  party  in  interest,  and  the  plaintiff  on 
record  but  a  nominal  or  colorable  party,  his 
name  being  used  only  for  the  purpose  of  ju- 
risdiction, the  suit  would  be  essentially  a 
controversy  between  the  assignor  or  grant- 
or and  the  defendant,  notwithstanding  the 
formal  assignment  or  conveyance,  and  tha4; 
the  jurisdiction  of  the  court  would  be  deter- 
mined by  their  citizenship  rather  than  that 
of  the  nominal  plaintiff.  .  .  .  Such  was 
the  condition  of  the  law  when  the  act  of 
1875  was  passed,  which  allowed  suits  to  be 
brought  by  the  assignees  of  promissory  notes 
negotiable  by  the  law  merchant,  as  well  as 
of  foreign  and  domestic  bills  of  exchange,  if 
the  necessary  citizenship  of  the  parties  ex- 
isted. This  opened  wide  the  door  for  frauds 
upon  the  jurisdiction  of  the  court  by  collu- 
sive transfers,  so  as  to  make  colorable  par- 
ties and  create  cases  cognizable  by  the  courts 
of  the  United  States.  To  protect  the  courts, 
as  well  as  parties,  against  such  frauds  upon 
their  jurisdiction,  it  was  made  the  duty  of 
a  court,  at  any  time  when  it  satisfactorily 
appeared  that  a  suit  did  not  'really  and  sub- 
stantially involve  a  dispute  or  controversy' 
properly  within  its  jurisdiction,  or  that  the 
parties  'had  been  improperly  or  collusively 
made  or  joined,  .  .  .  for  the  purpose  of 
creating  a  case  cognizable'  under  the  act.  'to 
proceed  no  further  therein.*  .  .  .  This, 
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as  was  said  in  Williams  v.  Nottaioa,  104  U. 
S.  209,  211,  26  L.  ed.  720,  'imposed  the  duty 
on  the  court,  on  its  own  motion,  without 
waiting  for  the  parties,  to  stop  all  further 
proceedings,  and  dismiss  the  suit  the  moment 
a  fraud  on  its  jurisdiction  was  discovered.' " 
We  have  thus  quoted  at  length  the  language  * 
of  the  Supreme  Court  of  the  United  States  to 
show  that  that  oourt  denounces  the  conduct 
of  the  parties  in  such  transactions  as  a  fraud 
on  the  courts  as  well  as  on  the  defendants. 
The  same  unvarnished  terms  are  used  in  the 
other  cases  above  cited.  The,  rea.son  of  the 
doctrine  that  ejjuity  will  not  entertain  a  bill 
to  set  aside  a  judgment  merely  on  the  aver- 
ment that  the  cause  of  action  on  which  it  is 
founded  is  tainted  with  fraud  is  that  the 
party  had  an  opportunity  to  interpose  that 
defense  in  the  suit  in  which  the  judgment 
was  rendered.  Irvine  v.  Leyh,  102  Mo.  200, 
loo.  cit.  207.  But  when  the  defendant  ia 
prevented  by  the  fraud  of  the  plaintiff  from 
making  the  defense,  and  when,  as  in  this  case, 
the  defense  rests  in  the  peculiar  knowledge  of 
the  plaintiff,  and  he  conceals  it  from  defend- 
ant, the  fraud  attaches  to  the  judgment  it- 
self, and  vitiates  it.  It  }s  a  fraud  in  procur- 
ing the  judgment.  Black,  Judgm.  §  371 ; 
Freeman,  Judgm.  §  491;  Fish  v.  Lane,  3  N. 
C.  (2  Hayw.)  342;  Reed  v.  Harvey,  23  Ark. 
44;  Spencer  v.  Vigneaux,  20  Gel.  442; 
Ocean  Ins.  Co.  v.  Fields,  2  Story,  59.  In  the 
case  last  cited  the  decispion  was  by  Judge 
Story,  wherein  he  says;  "Now,  the  very 
reason  upon  which  the  present  bill  is  found- 
ed, is  that  this,  a  perfect  and  valid  defense 
at  law,  was  by  the  fraudulent  concealment 
of  the  defendant,  and  the  total  ignorance  of 
the  plaintiffs  in  the  facts,  incapahle  of  being 
set  up  in  the  original  action;  and  the  re- 
covery was  therefore  inequitaible  and  iniqui- 
tous. It  would  be  against  all  principles  of 
a  court  of  equity  to  allow  one  party  to  prac- 
tise a  fraud  upon  another  innocent  party, 
and  by  another  act  of  fraudulent  conceal- 
ment recover  a  judgment  against  him  found- 
ed upon  the  prior  act,  ana  then  to  be  per- 
mitted to  assert  this  double  inequity  as  a 
bar  to  all  equitable  relief  against  the  judg- 
ment.'' Even  if  the  suit  in  which  the  judg- 
ment now  in  question  was  rendered  had  been 
in  a  state  court,  it  would  have  been  neces- 
sary for  the  nominal  plaintiff,  Owings,  to 
have  averred  in  his  petition  that  he  was  the 
owner  of  the  bonds,  because  thet  was  a  fact 
esential  to  his  cause  of  action ;  but  that  aver- 
ment in  that  case  in  the  Federal  court  had 
a  double  significance, — the  one  bearing  on 
the  plaintiff's  right  of  action,  the  other  on 
the  right  of  the  owner  of  tA\e  bonds  to  sue 
in  that  court.  In  the  one  sense  it  was  a 
fraud  on  the  defendant  alone,  and  in  the  oth- 
er it  was  a  fraud  on  both  the  court  and  the 
defendant.  The  law  which  required  the 
owner  of  the  bonds  to  be  a  citizen  of  another 
state,  in  order  to  give  the  Federal  court  ju- 
risdiction, was  a  law  of  that  court,  and  tiie 
plaintiff's  act  of  masking  as  Owings,  and 
thus  gaining  entrance,  which,  with  his  own 
face,  he  could  not  have  gained,  was  a  fraud 
on  that  law;  and  since,  by  that  means,  he 
evaded  the  law  of  this  state  applicable  to  hifl 
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•cause  of  actioii«  as  pronounced  by  this  court, 
bis  judgment  is  to  be  deemed  as  in  fraud  of 
the  law  of  this  state,  and  not  entitled  to  the 
protection  of  its  courts.  Freeman,  Judgm. 
%  566;  Dunlap  y.  Cody,  31  Iowa,  260,  7  Am. 
Rep.  129;  Duringer  ▼.  Moschino,  93  Ind. 
495.  In  the  Iowa  case,  just  «U)oye  cited,  the 
plaintiff's  cause  of  action  was  barred  by  the 
statute  of  limitations  in  Iowa,  where  the  de- 
fendant resided;  and  the  plaintiff,  to 
evade  that  defense,  by  a  fraudulent  scheme 
induced  defendant  to  go  to  Illinois,  where 
the  claim  was  not  barred,  and  there  served 
process  on  him,  and  obtained  judgment.  In 
a  suit  on  the  judgment  in  Iowa,  the  supreme 
court  of  that  statCj  by  Day,  Gh.  J.,  said: 
''Counsel  representing  plaintiff  in  this  court, 
and  who,  it  is  but  justice  to  say,  were  not 
concerned  in  obtaining  the  judgment  in  Illi- 
nois, do  not  seriously  controvert  the  position 
that  the  mode  of  obtaining  Jurisdiction  was 
fraudulent.  They  concede  that  it  'smells 
somewhat  of  fraud.'  The  only  palliation 
which  they  are  able  to  offer  is  the  suggestion 
•of  a  doubt  whether  it  may  not  be  considered 
ft  'pious  fraud,'  in  which  'the  end  justifies 
the  means.'  We  do  not  think  that  it  is  enti- 
tled even  to  that  small  measure  of  charity. 
An  enlightened  and  just  administration  of 
the  law,  no  less  than  sound  public  morals, 
condemns  such  practices,  and  demand's  that 
the  client  whose  cupidity  could  sanction,  and 
the  attorney  whoed  venality  oould  execute, 
such  a  purpose,  should  alike  be  disgraced." 
We  quote  the  words  of  these  high  courts  and 
distinguished  jurists  to  show  m  what  esti- 
mation they  hold  the  conduct  of  those  who, 
b^  cunning,  would  pervert  the  administra- 
tion of  justice.  There  is  no  difference,  in 
principle,  between  the  fraudulent  concoction 
of  a  scheme  that  brings  the  defendant  with- 
in the  jurisdiction  of  a  court  of  a  foreign 
state  and  the  fraudulent  concoction  of  a 
scheme  that  brings  him  within  the  jurisdic- 
tion of  a  Federal  court,  which  otherwise 
would  not  have  had  jurisdiction  over  him.  In 
whatever  aspect  we  view  it,  we  cannot  fail  to 
see  that  the  judgment  in  question  was  ob- 
tained by  a  fraudulent  abuse  of  the  court 
which  rendered  it,  and  a  fraudulent  scheme 
by  which  the  defendant  was  tricked  out  of 
the  defense  it  had  a  right  to  make,  and  could 
have  made  in  the  only  forum  in  which  the 
real  plaintiff  could  have  sued. 

The  point  is  advanced  in  plaintiff's  brief 
that  a  judgment  can  be  annulled,  on  the 
ground  that  it  was  obtained  by  fraud,  only  in 
the  court  in  which  it  was  rendered.  But 
there  is  no  foundation  in  reason  or  author- 
ity for  that  proposition,  and  the  contrary 
has  been  declared  in  Marx  v.  Fore,  51  Mo. 
69,  11  Am.  Rep.  432;  Payne  v.  O'Shea,  84 
Mo.  129;  Doughty  v.  Doughty,  27  N.  J.  Eq. 
316;  Pom.  £q.  Jur.  §  919.  A  suit  to  set 
aside  a  judgment  is  a  suit  in  equity,  and  it 
was  necessarily  in  another  court  than  that 
in  which  the  judgmei>t  was  rendered  when 
courts  of  law  and  courts  of  chancery  were 
separate,  and  when  the  judgment  attacked 
was  a  law  judgment.  In  the  case  at  bar,  if 
the  defendant  could  have  no  relief  in  a  state 
court,  it  could  have  none  at  all.  If  the  suit 
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at  bar   had  been   brought  in   the  United 
States  circuit  court,  the  defendant  could  not 
have  pleaded  the  equitable  defense  it  has 
pleaded  here,  because,  under  the  practice  in 
that  court,  only  legal  defenses  can  be  pleaded 
to  Icfgal  actions.    The  defendant  would  have 
been  compelled  to  have  filed  a  separate  suit 
in  equity,  under  that  practice,  to  obtain  the 
relief  it  seeks.     But,  being  a  citizen  of  this 
state,  it  could  not  have  maintained  such  a 
suit  there,  because  the  doors  of  that  court 
are  not  open  to  this  defendant.    Hence,  if 
the  plaintiff's  contention  is  correct,  a  citizen 
of    Missouri,    against    whom    a    judgment 
should  be  obtained  by  fraud  in  a  United 
States  court,  would  be  absolutely  without 
remedy.    A  suit  in  equity  to  set  aside  a 
judgment  in  no  sense  assails  the  court  in 
which   the  judgment  was  rendered.    It  is 
dmply  a  proceeding  in  personam,  and  the 
decree  adjudges  the  rights  of  the  parties  iiV' 
ter  aese  in  rdation  to  that  judgment.  Story, 
£q.  Jur.  §  875;  Black,  Jud^.  §  919;  Pearoe 
V.  Olney,  20  Conn.  644;  Marshall  v.  Holmes. 
141  U.  S.  589,  35  L.  ed.  870.    A  judgment  of 
a  United  States  circuit  court  sitting  in  this 
state  is  to  be  accorded  such  effect,  and  such 
effect  only,  as  a  judgment  of  a  circuit  court 
of  this  state.     Black,  Judgm.  §  938;   Cres' 
cent  City  L,  8.  L.  d  8,  H,  Co,  v.  Butchers' 
Union  8.  H.  d  L.  8.  L,  Co,  120  U.  S.  141,  30 
L.  ed.  614.    The  Federal  circuit  courts  have 
never  claimed  for  themselves  higher  author- 
ity than  the  highest  courts  of  original  juris- 
diction of  the  state  in  whicAi  they  sit,  and 
the  lofty  spirit  in  which  those  courts  admin- 
ieter  justice  repels  the  idea  that  they  would 
claim  that  a  judgment  of  theirs,  procured  by 
fraud  and  abuse  of  their  jurisdiction,  should 
be  held  exempt  from  a  dKrect  attack  in  the 
only  forum  in  which  the  injured  party  could 
obtain  relief.    There  are  decisions  to  the  ef- 
fect that  a  state  court  will  not  interfere  with 
the  due  course  of  a  writ  issuing  out  of  a  Fed- 
eral court  or  a  trial  there ;  and  in  like  man- 
ner, and  for  the  same  reason,  a  Federal  court 
would  not  interfere  with  the  process  of  a 
state  court,  or  with  a  trial  there.     But  the 
principle  on  which  those  decisions  are  found- 
ed has  -nothing  to  do  with  a  proceeding  in 
equity  to  set  aside  a  judgment  on  the  ground 
that  it  was  obtained  by  fraud.    In  such  case 
a  Federal  court  of  equity  will  entertain  a 
bill  to  set  aside  a  judgment  obtained  in  a 
state  court,  and  a  state  court  of  equity  will 
entertain  a  bill  to  set  a&ide  a  judgment  ob- 
tained in  a  Federal  court.    The  distinction 
here  made  is  pointed  out  by  the  Supreme 
Courtk  of  the  United  States  in  Marshall  v. 
Holmes,  141  U.  S.  589,  35  L.  ed.  870.    The 
circuit  courts  of  this  state  are  courts  of  gen- 
eral jurisdiction,  and  there  is  no  subject  of 
litigation  between  citizens  of  this  state  be- 
yond their  jurisdiction,  except  such  subjects 
as  are  by  bur  law  conferred  on  other  courts 
of  limited  jurisdiction.    When  a  suit  on  a 
judgment  is  brought  in  a  circuit  court  in  this 
state,  the  defendant  may,  under  our  Code  of 
Civil  Procedure,  plead  as  an  equitable  de- 
fense facts  showing  that  the  judgment  was 
procured  by  fraud.  Marts  v.  Fore,  51  Mo.  69, 
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11  Am.  Rep.  432;  Ward  ▼.  QwinUvin,  57  Mo. 
425. 

Plaintiff  in  his  brief  insi»to  that  the  de- 
fendant has  not  shown  due  diligence  in  dis- 
covering the  fraud.  The  answer  avers  that 
the  fraud  was  known  only  to  plaintiff  and 
Owings,  and  by  them  concealed,  so  that  de- 
fendant did  not  discover  it  until  after  the 
institution  of  this  suit.  There  could  be  no 
laches,  on  the  part  of  defendant,  under  those 
circumstances.  The  facts  pleaded  in  that 
portion  of  the  answer  now  under  discussion 
constitute  a  complete  equitable  defense  to 
the  suit,  and,  if  sustained  on  the  trial,  the 
defendant  will  be  entitled  to  a  decree  annul- 
ling the  judgment  on  the  ground  that  it  was 
procured  by  fraud,  and  perpetually  enjoin- 
ing the  plaintiff  from  proceeding  or  attempt- 
ing in  any  manner  to  enforce  it  or  make  any 
use  of  it  whatever.  The  circuit  court  erred 
in  striking  out  that  part  of  the  answer. 

3.  There  was  another  paragraph  of  de- 
fendant's answer  also  stricken  out  which 
contained  a  statement  of  the  same  facts,  and 
the  additional  fact  that  the  plaintiff  had 
sued  out  of  the  United  States  court  a  scire 
facias  to  revive  the  judgment,  and  prayed  an 
injunction  to  restrain  the  plaintiff  from 
prosecuting  that  writ.    It  will  not  be  neces- 


sary for  us  now  to  decide  whether  or  not  the* 
action  of  the  court  in  striking  out  that  par- 
agraph was  right,  because  its  sole  object  was 
to  (^tain  an  injunction  against  the  prosecu- 
tion of  the  scire  facias,  which  injunction  was 
denied,  and  that  writ  has  doubtless  taken 
its  course,  and  its  forpe  is  spent.  The  suing 
out  of  that  writ  serves  to  illustrate  wl^t 
has  been  said  a^ove  on  the  point  of 
the  jurisdiction  of  the  state  circuit  court  to- 
ad just  the  rights  of  the  parties  according  to- 
the  equities  pleaded  in  the  answer.  The  de- 
fendant in  that  writ,  whatever  its  equities^ 
was  entirely  defenseless.  That  court  could 
hear  nothing  in  answer  to  that  writ,  except 
that  the  judgment  had  been  paid.  No- 
equitable  defense  could  be  pleaded,  and  the 
defendant,  being  a  citizen  of  Missouri,  could 
bring  no  independent  suit  in  equity  in  that 
tribunal.  It  would  be  a  very  imperfect  sys- 
tem of  jurisprudence  if  the  courts  of  the 
state,  which  alone  have  jurisdiction  of  both 
parties,  were  powerless  to  enforce  justice  be- 
tween them. 

The  jttdgment  of  the  Circuit  Court  is  re- 
versedf  and  the  cause  remanded,  to  be  retried 
according  to  the  law  as  herein  expressed. 

All  concur. 
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Wilbur  F,  ROSE,  Appt.^ 

17. 

Charles  BARCLAY  et  al. 

(191  Pa.  594.) 

1.  A  sale  of  shares  of  stocic,  "Including 
all  dividends  due  or  to  be<K)me  due  there- 
on,** InchidieB  a  stock  dividend. 

2.  Tlie  failure  of  a  parcliaser  of  stock, 
^Inclndlngr  all  dl-vldends,*'  to  Inform 
the  seller  of  the  fact,  of  which  the  pur- 
chaser knew  he  was  Ignorant,  that  a  stock 
dividend  had  been  declared,  does  not  avoid 
the  sale,  where  the  dividend  had  been  declared 
at  a  regularly  called  meeting  of  the  stock- 


holders  and  each  had   abundant   and  equal 
opportunities  of  knowledge  on  the  subject. 

(May  23.  1899.) 

APPEAL  by  plaintiff  from  a  decree  of  th» 
Court  of  Common  Pleas  No.  4,  for  Phil- 
adelphia County,  setting  aside  a  contract  for 
the  sale  of  certain  corporate  stock  in  a  suit 
by  plaintiff  to  enforce  specific  performance 
of  it.     Reversed. 

llie  facts  are  stated  in  the  opinion. 

Mr,  John  G.  Jolinson,  for  appellant: 

The  plaintiff,  under  the  facts,  vras  entitled 
to  the  relief  prayed  for  originally. 

The  language  of  the  receipt  does  not  re- 


Note. — Right  to  dividends  on  transfer  of  stock. 

The  general  rule  is  that  the  dividends  belong 
to  the  one  who  owns  the  stock  at  the  time  they 
are  declared.  Special  circumstances  are  nec- 
essary to  take  a  case  out  of  this  rule.  Central 
R.  &  Bkg.  Co.  V.  Papot,  59  Ga.  342 ;  Southwest- 
ern R.  Co.  V.  Papot,  07  Ga.  675 ;  Waterman  v. 
Alden,  42  111.  App.  294 :  Goodwin  v.  Hardy,  57 
Me.  143,  99  Am.  Dec.  758 ;  Richardson  v.  Rich- 
ardson, 75  Me.  570,  40  Am.  Rep.  428 ;  Baltimore 
City  Pass.  R.  Co.  v.  Sewell,  35  Md.  238,  6  Am. 
Rep.  402;  Abercromhie  v.  Riddle,  3  Md.  Ch. 
320 ;  Brundage  v.  Brundage,  65  Barb.  397  ;  Mc- 
Glll  V.  Holmes,  23  Misc.  524 ;  Dow  v.  Gould  & 
C.  Silver  Min.  Qo.  31  Cal.  629. 

The  right  to  a  dividend  equitably  belongs  to 
the  one  who  is  the  equitable  owner  of  the  stock 
on  the  day  on  which  the  dividend  Is  declared. 
Union  Screw  Co.  v.  America  Screw  Co.  13  R,  I. 
673,  11  R.  I.  569. 

The  dividend  when  declared  becomes  a  debt 
from  the  corporation  to  the  one  holding  the 
stock  at  the  time  it  Is  declared,  and  does  not 
45  L.  R.  A. 


pass  with  a  subsequent  sale  of  the  stock  unless 
expressly  included,  and  the  fact  that  the  divi- 
dend Is  not  payable  until  after  the  transfer  of 
the  stock  Is  Immaterial.  Wheeler  v.  Northwest* 
ern  Sleigh  Co.  39  Fed.  Rep.  347. 

A  sale  of  stock  will  not  carry  prior  dividends 
although  they  are  not  payable  until  after  the 
sale.  Bright  v.  Lord,  51  Ind.  272,  19  Am.  Rep. 
732. 

In  the  absence  of  any  provision  to  the  con- 
trary in  a  contract  for  the  purchase  and  sale  of 
stock,  dividends  previously  declared  but  made 
payable  thereafter  belong  to  the  seller,  and  are 
not  transferred  by  the  contract.  Hopper  v.  Sage, 
112  N.  Y.  530,  Affirming  15  Jones  &  S.  77. 

Where  a  railroad  company  enters  upon  lt» 
journals  a  resolution  directing  the  treasurer  to 
allow  interest  on  Instalments  of  subscriptions 
as  paid,  payable  in  stock,  and  carry  to  the 
account  of  each  stockholder  the  Interest  annual- 
ly, and  when  the  amount  Is  sufficient  to  Issue 
stock  certificates  in  payment  thereof,  any  trans- 
fer of  the  stock  after  Interest  has  accrued  does 
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late  to  "money  dividends.'*  It  covers  "all 
dividends  due  or  to  become  due"  on  the  origi- 
nal shares. 

Weimer,  Pa.  Corp.  Law,  342;  Com.  v. 
Cleveland,  P,  d  A,  R.  Co.  29  Pa.  370;  Com. 
V.  Piiishurg,  Ft.  W.  d  C.  R.  Co.  74  Pa.  80; 
Allegheny  v.  Pittabwgh,  A.  d  M.  Pass.  R. 
Co.  179  Pa.  421. 

Both  of  the  parties  were  stockholders  of  a 
company  which,  at  its  annual  meeting,  had 
declarea  a  certain  dividend.  There  was  no 
duty  on  the  part  of  Boae  to  speak. 

There  was  silence  on  the  part  of  Rose  in 
communicating  a  fact  which  he  supposed  and 
had  a  right  to  suppose  was  known  to  Barclay. 

Bigelow,  Fraud,  590;  Hazlett  v.  Powell,  30 
Pa.  297. 

Even  were  this  a  bill  for  specific  perform- 
ance, there  was  an  intention  to  sell  and  to 
buy  all  the  interest  of  Barclay  in  the  gaslight 
company.  When  the  purchase  money  was 
paid,  Barclay,  upon  his  own  dictation,  wrote 
a  receipt  in  wnich  he  expressed  that  the 


money  had  been  paid  for  thirty  shares  of 
stock  and  all  dividends  due  or  to  become  due 
thereon.  There  wae  no  imposition  or  fraud 
of  any  kind. 

Under  a  sale  of  the  stock  with  all  divi- 
dends due,  the  stock  dividend  added  to  the- 
value;  but  in  agreeing  to  transfer  the  stock 
and  all  dividends  due,  Barclay  undertook  to 
devest  himself,  in  favor  of  Kose,  of  every- 
thing he  possessed. 

Beach,  Corp.  $  614;  Bispham,  Eq.  ft  211; 
Kintzing  v.  McElrath,  5  Pa.  467;  Neill  v. 
Shamhurg,  158  Pa.  263;  Edelman  v.  Lai- 
ahato,  159  Pa.  647. 

It  is  conclusive  presumption  of  law  that  a 
stockholder  of  a  corporation  has  "construc- 
tive notice"  of  the  provisions  of  its  charter 
and  by-laws,  and  of  all  acts  done  by  the  di- 
rectors and  stockholders  of  the  corporation 
in  their  corporate  capacity,  by  virtue  of  the 
powers  vested  in  them,  an  entry  of  the  same- 
being  made  on  the  minute  book  of  the  corpo- 
ration. 


not  give  the  transferee  the  right  thereto.  Ohio 
V.  Cleveland  &  T.  R.  Co.  6  Ohio  St.  489. 

As  between  vendor  and  vendee  or  pledgeor 
and  pledgee  of  stock,  it  la  a  settled  rule  that  all 
dividends  declared  after  the  sale  or  pledge  of 
the  stock  belong  to  the  vendee  or  pledgee,  even 
though  the  transfer  has  not  been  recorded  on 
the  b'>oks  of  the  corporation.  Gemmell  V.  Davis, 
76  Md.  546. 

An  assignee  is  entitled  to  dividends  declared 
after  the  assignmeut.  Pabst  Brewing  Co.  v. 
Montana  Brewing  Co.  19  Mout.  294. 

Under  a  sale  of  stock  for  a  certain  amount 
down  and  one  half  of  the  proceeds  of  a  subse- 
quent sale  the  seller  is  not  entitled  to  dividends 
Bubae^nently  declared.  Jones  v.  Kent,  80  N.  1'. 
685. 

Undeclared  dividends  paaa  ioith  the  etooh. 

Undivided  surplus  will  pass  by  a  transfer  of 
the  stock.     Earp's  Appeal,  28  Pa.  368. 

An  assignment  of  shares  will  Include  all  un- 
declared dividends.  Boardman  v.  Lake  Shore 
ft  M.  S.  R.  Co.  84  N.  Y.  157. 

The  right  to  share  in  the  profits  of  a  corpora- 
tion which  have  not  been  declared  is  a  mere 
Increment  of  the  stock,  and  will  pass  as  an  in- 
cident to  it.  NickalB  V.  New  York,  L.  E.  &  W. 
E.  Co.,  15  Fed.  Rep.  575. 

The  surplus  funds  of  a  corporation  whenever 
fhey  may  have  accrued  are,  until  declared  in  a 
dividend,  a  part  of  the  stock  itself,  and  will 
pass  under  that  name  in  a  transfer  or  bequest. 
Phelps  V.  Farmers'  &  M.  Bank,  26  Conn.  260. 

A  purchaser  of  a  life  interest  in  government 
stock  is  entitled  to  a  dividend  becoming  due  on 
the  day  following  the  sale.  Anson  v.  Towgood, 
1  Jac.  &  W.  687. 

A  purchaser  of  stock  takes  with  the  shares 
the  right  to  receive  a  proportionate  share  of  all 
profits  not  then  divided.  March  v.  Eastern  R. 
Co.  48  N.  H.  515. 

That  the  shareholders  of  a  corporation  ex- 
press an  intention  to  divide  certain  funds  among 
existing  stockholders  to  the  exclusion  of  those 
who  may  become  such  in  the  future  will  not 
give  a  stockholder  a  right  to  his  share  in  case 
be  parts  with  his  interest  in  the  stock  before 
the  dividend  is  declared.  America  Wire  Nail 
Co.  V.  Gedge,  06  Ky.  513. 

A  sale  or  gift  of  stock  carries  with  It  title 
to  all  dividends  declared  after  its  date,  whether 
from  profits  made  before  or  not.     King  v.  Fol- 
lett.  8  Vt.  885. 
45  L.  R.  A. 


One  who  purchases  stock  In  a  corporation* 
takes  with  the  stock  a  right  to  share  in  the  dis- 
tribution of  stock  which  has  been  bought  in  by 
the  corporation  prior  to  the  sale,  and  which  it 
subsequently  decides  to  distribute  among  share- 
holders. Coleman  v.  Columbia  Oil  Co.  61  Pa. 
74. 

Although  the  dividends  are  guaranteed  If 
they  have  not  been  declared  prior  to  the  trans- 
fer of  the  stock  the  transferee  will  be  entitled 
to  them  when  they  are  declared,  including  those 
for  periods  which  under  the  terms  of  the  guar- 
anty should  have  been  declared  and  paid  before 
he  received  the  transfer.  Jermain  v.  Lake 
Shore  &  M.  S.  R.  Co.  01  N.  Y.  483. 

Where  a  corporation  which  has  sold  shares 
of  its  stockholder  for  nonpayment  of  assess- 
ments afterwards  declares  dividends  and  then 
attempts  to  reorganize  because  of  doubt  as  to 
the  validity  of  its  original  organisation  and  to 
validate  acts  formerly  done,  if  the  reorganisa- 
tion is  sufficient  to  vest  the  stockholder  with 
rights  as  such  it  Is  also  sufficient  to  cut  ofT  his 
rights  and  vest  the  title  to  the  dividends  in 
the  one  who  purchased  his  stock  at  the  sale  for 
nonpayment  of  assessments.  Freeman  v.  Ma- 
chlas  Water  Power  &  Mill  Co.  88  Me.  343. 

Where  a  stockholder  of  a  bank  pledges  the 
stock  to  the  bank  for  a  loan,  and  while  the 
stock  Is  in  possession  of  the  bank  an  assessment 
is  made  upon  it  which  the  stockholder  fails  to 
pay,  whereupon  the  stock  is  sold  to  a  third 
person,  the  original  stockholder  cannot  upon 
subsequently  repaying  the  loan  compel  the  bank 
to  account  to  him  for  dividends  declared  be- 
tween the  date  of  the  assessment  and  the  repay- 
ment of  the  loan.  Marine  Bank  v.  Biays,  4 
Harr.  &  J.  338. 

Hule  applies  hetiocen  testator  and  legatee. 

Where  three  days  prior  to  the  death  of  one 
who  has  specifically  bequeathed  stock  a  bonus 
is  declared  by  the  corporation  payable  at  a 
time  which  proves  to  be  after  the  testator's 
death,  the  bonus  will  not  pass  by  the  specific 
bequest.     Lock  v.   Venables,  27   Beav.   598. 

Unreceived  dividends  do  not  pass  under  a  be- 
quest of  the  dividends  and  Interest  of  all  testa- 
tor's money  in  the  funds  to  a  legatee  for  life. 
Shore  v.  Weekly.  3  De  G.  &  S.  467. 

Dividends  declared  prior  to  the  death  of  the 
testator  are  part  of  his  estate,  and  do  not  pass 
under  a  specific  legacy  of  stock,  although  they 
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Gordon  v.  Preston,  1  Watts,  385,  26  Am. 
Dec.  75;  AahhuraVa  Appeal,  60  Pa.  317; 
Harvey  y.'  Kay,  9  Barn.  &  C.  356;  Beach, 
Corp.  §  383;  Sterkie,  Ev.  S§  455,  748,  762; 
2  Kent,  Com.  268;  Fry,  Spec.  Perf.  §  734. 

The  relief  demanded  was  not  specific  per- 
formance of  an  efzecutory  contract,  but  the 
-completion  of  a  partrperformed  contract. 

Pennsylvania  6o.  for  Ins,  on  Lives  &  G, 
A.  V.  Franklin  F.  Ins.  Co,  181  Pa.  40,  39  L. 
R.  A.  780;  McManus  v.  Cooke,  L.  R.  35  Ch. 
Div.  697 ;  Williams  v.  Morris,  95  U.  S.  457, 
24  L.  ed.  302;  Townsend  v.  Yanderwerker, 
160  U.  S.  171,  40  L.  ed.  383. 

Where  a  contract  has  been  entered  into  for 
the  sale  of  specific  stock,  and  the  considera- 
tion therefor  haa  been  paid  in  full,  the  equit- 
-ablc  title  becomes  vested  in  the  vendee,  and 
equity  considers  the  vendor  a  trustee  for  the 
purchaser. 

Hill,  Trustees,  171;  Goodwin  Gas  Stove  A 
Meter  Co*s  Appeal,  117  Pa.  536;  Cowles  v. 
Whitman,  10  Conn.  121. 


A  bill  for  specific  performance  will  be  en- 
tertained when  its  object  is  to  obtain  the 
delivery  of  certificates  of  stock  which  con- 
fer the  1^^  title  to  it. 

Bispham,  Eq.  §  368;  Doloret  v.  Roths- 
child, 1  Sim.  &  Stu.  590;  Pooley  v.  Budd,  14 
Beav.  34;  Kerr,  Inj.  120;  Ramsdell  v.  But- 
ler, 60  Me.  216;  Baum's  Appeal,  113  Pa.  66; 
Harper's  Appeal,  109  Pa.  15;  Brush  Electric 
Co.'s  Appeal,  114  Pa.  574. 

Mr.  E.  Cooper  Sliapleyy  for  appellees: 

The  plaintiff's  bill  should  have  been  dis- 
missed. 

It  will  not  avail  the  plaintiff  to  say  that 
he  misconceived  the  effect  of  the  facts.  That 
is  no  ground  for  relief  in  equity. 

Menges  v.  Oyster,  4  Watts  k  S.  23,  39 
Am.  Dec.  50;  Beeley  v.  Reed,  25  Fed.  Rep. 
361. 

He  cannot  claim  relief  aeainst  the  con- 
tract on  the  ground  of  mistaice  if  there  were 
no  concealment  or  unfair  dealing  by  the  op- 
posite party. 


are  not  payable  until  after  the  death  occurs. 
Re  Kemochan,  104  N.  T.  618. 

The  moment  'the  dividend  Is  declared  the 
shareholder  becomes  entitled  to  it  so  that  in 
case  he  dies  before  It  becomes  payable  having 
specifically  bequeathed  the  stock  the  dividend 
win  belong  to  the  estate,  and  not  to  the  legatee. 
De  Gendre  v.  Kent,  L.  R.  4  Eq.  283,  16  L.  T.  N. 
8.  694. 

Where  a  testator  bequeaths  a  certain  number 
of  shares  of  stock  to  a  certain  person,  and  be- 
tween the  making  of  the  will  and  the  time  of 
the  death  certificates  representing  profits  are 
Issued  by  the  corporation  payable  at  a  future 
day  either  in  money  or  stock,  these  certificates 
will  not  pass  to  the  legatee  as  part  of  the  stock, 
and  the  fact  that  the  certificates  do  not  become 
payable  until  after  testator's  death  Is  immate- 
rial. Brundage  v.  Brunda^e,  60  N.  Y.  544. 
This  ruling  was  expressly  placed  upon  the  rule 
that  the  will  speaks  from  the  death  of  the  tes- 
tator. 

In  case  of  a  specific  bequest  of  stock,  income 
from  the  testator's  death  follows  the  shares. 
Jacques  v.  Chambers,  2  Colly.  Ch.  Cas.  435,  15 
L.  J.  Ch.  N.  8.  225,  16  L.  J.  Ch.  N.  8.  243,  10 
Jur.  151,  11  Jur.  295. 

In  case  o<f  a  specific  legacy  of  bank  stock  If 
testator  dies  a  few  days  before  the  declaration 
■of  a  dividend  it  will  belong  to  the  legatee,  al- 
though the  profits  from  which  it  is  declared 
were  earned  during  testator's  lifetime.  Clive 
V.  Clive,  Kay,  600,  23  L.  J.  Ch.  N.  8.  981. 

If  the  dividend  is  not  declared  until  after 
the  testator's  death  it  will  belong  to  the  specific 
legatee.  Maclaren  v.  Stainton,  8  De  G.  F.  ft  J. 
202,  Reversing  27  Beav.  460,  6  Jar.  N.  8.  360, 
29  L.  J.  Ch.  N.  8.  401. 

One  to  whom  a  life  estate  in  corporate  stock 
is  given  is  entitled  to  dividends  declared  after 
the  testator's  death.  Murray  v.  Glasse,  17  Jur. 
816,  L.  B.  1  Bq.  641. 

Dividends  declared  after  the  death  of  the 
ahareholder  form  part  of  the  income  of  bis  es- 
tate, and  will  not  be  regarded  as  corpus.  Bates 
V.  Macklnley,  81  Beav.  280, '31  L.  J.  Ch.  N.  8. 
^89,  8  Jur.  N.  8.  299,  5  L.  T.  N.  8.  783. 

Under  a  bequest  of  shares  to  testator's  son 
when  he  completes  his  majority  he  will  be  en- 
titled to  dividends  which  have  been  declared 
alnce  the  testator's  death.  Wright  v.  Warren, 
4  De  G.  &  8.  867. 

But  in  TiCrt  V.  Porter,  8  N.  Y.  516,  a  recovery 
by  the  legatee  of  a  dividend  which  accrued  be- 
tween the  time  of  the  testator's  death  and  the 
45  L.  R.  A. 


payment  of  the  legacy  waa  denied  where  the 
legacy  wss  a  general  one  consisting  of  bank 
stock. 

Between  life  tenant  and  remainderman. 

Dividends  declared  before  the  death  of  the 
life  tenant  belong  to  his  estate,  although  they 
are  not.  payable  until  after  that  event.  Wright 
V.  Tuckett,  1  Johns.  &  H.  266. 

Where  a  tenant  for  life  of  stock  dies  on  the 
day  on  which  the  dividend  becomes  due  it  will 
belong  to  his  estate.  Paton  v.  8heppard,  10 
81m.  186. 

The  executor  of  a  life  tenant  of  stock  In  a 
corporation  has  no  title  to  dividends  declared 
after  the  death  of  the  life  tenant,  although  the 
profits  from  which  they  were  declared  were 
earned  during  the  lifetime  of  the  life  tenant. 
Foote,  Appellant,  22  Pick.  299. 

Between  pledgeor  and  pledgee. 

A  pledgee  of  stock  Is  entitled  to  the  dividends 
declared  while  he  holds  the  stock.  Gaty  v.  Hoi- 
liday,  8  Mo.  App.  118. 

In  case  of  a  pledge  of  stock  the  pledgee  will 
not  be  entitled  to  dividends  declared  before  the 
pledge,  but  will  be  entitled  to  those  declared 
subsequently  thereto.  Fairbank  v.  Merchants' 
Nat.  Bank,  132  111.  120. 

But  a  pledgee  whose  claim  has  been  satisfied 
has  no  standing  In  court  to  contest  the  right 
of  an  assignee  of  the  stock  to  dlyldends  declared 
prior  to  the  assignment.  Cross  v.  Eureka  Lake 
&  Y.  Canal  Co.  73  Cal.  302. 

Sale  for  future  delivery. 

In  cases  of  options  and  sales  for  future  deltv- 
ery  the  right  to  dividends  depends  upon  the 
question  at  what  time  with  respect  to  the  dec- 
laration  of  the  dividend  the  title  passes.  All 
dividends  declared  before  the  passing  of  the 
title  will  belong  to  the  seller,  while  those  after 
that  event  will  belong  to  the  purchaser. 

Upon  a  sale  of  stock  delivwable  at  a  future 
day  at  the  option  of  the  seller  a  dividend  de- 
clared before  the  sale,  but  not  payable  until  the 
day  fixed  for  the  delivery,  belongs  to  the  seller. 
Spear  v.  Hart.  8  Robt.  420. 

A  contract  for  sale  and  purchase  of  stock 
by  which  the  purchaser  is  given  liberty  to  call 
on  the  seller  for  the  stock  at  any  time  In  six 
months  from  date,  stating  that  "the  buyer  Is 
entitled  to  all  the  dividends  or  surplus  divi- 
dends declared  during  the  time."  does  not  give 
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Perkina  v.  Qay,  3  Serg.  &  R.  327,  7  Am. 
Dec.,  653. 

Nothing  but  fraud  or  palpable  mistake  or 
.turpitude  of  consideration  is  ground  for  re- 
scinding an  executed  contract. 

Rockafellou)  v.  Baker,  41  Pa.  321,  80  Am. 
Dec.  624;  Stephen's  Appeal,  87  Pa.  202; 
Sird'a  Appeal,  91  Pa.  68. 

A  mistake  as  to  value  is  no  ground  for  a 
rescission  of  an  executed  contract. 

Hunter  v.  Ooudy,  1  Ohio,  449 ;  Good  v. 
Herr,  7  Watts  &  S.  253,  42  Am.  Dec.  236; 
Meckley*8  Estate,  20  Pa.  478;  Ch^ham  v. 
Panooast,  30  Pa.  89;  Bispham,  £q.  §  191; 
Ludingtan  v.  Ford,  33  Mich.  123;  Balen  v. 
JSanover  F.  Ins.  Oo,  67  Mich.  179. 

An  act  which  has  been  done  intentionally 
and  with  full  knowledge  will  not  be  consid- 

Oriffith  y.  United  States,  22  Ct  Ci.  165; 
Wier  y.  Johns,  14  Colo.  493. 


Dean*  J.,  delivered  the  opinion  of  the 
court: 

A  large  amount  of  the  gross  earnings  of 
the  Camden  Gaslight  Company  having  been 
expended  in  improvements  of  its  plant, 
which  had  also,  from  other  causes,  increased 
in  value,  it  was  resolved  by  the  company  on 
5th  of  June,  1893,  to  increase  the  capital 
stock  from  $300,000  to  $600,000;  the  increase 
to  represent  the  enhanced  value  of  the  prop* 
erty.  It  was  further  directed  that  this  in- 
crease of  stock  should  be  divided  among  the 
stockholders  as  they  appeared  of  record  on 
1st  of  July  following,  and  within  twenty 
days  thereafter  certificates  for  the  same 
should  be  delivered.  Charles  Barclay,  the 
appellee,  was  the  owner  of  record  of  thirty 
shares  of  the  stock  on  the  5th  of  June,  when 
the  resolution  was  adopted,  and  on  the  1st 
of  July,  when  it  took  effect.  On  the  6th  of 
July,  before  the  expiration  of  the  twenty 


41  right  to  the  dividends  which  were  declared 
prior  to  the  date  of  the  contract,  although  at 
the  time  o£  the  execution  of  the  contract  the 
«tock  was  selling  "dividend  on."  Lombardo  v. 
Case,  45  Barb.  05. 

There  haa  been  some  difference  of  Interpre- 
tation as  to  the  time  the  title  would  pass  under 
■the  contract.  The  majority  of  the  cases  have 
been  Inclined  to  regard  the  date  of  the  contract 
as  the  date  of  sale,  and  to  regard  the  future 
matters  as  conditions  subsequent,  failure  to  per- 
form which  might  defeat  the  title. 

Where  on  the  sixth  of  the  month  a  proposi- 
tion is  made  for  the  sale  of  stock  provided  se- 
•curlty  for  the  price  is  furnished  by  the  24th,  in 
•case  the  security  is  furnished  before  thbt  date 
the  purchaser  will  be  entitled  to  dividends  de- 
4:lared  since  the  option  was  given.  Harris  v. 
■Stevens,  7  N.  H.  454. 

Where  a  sale  on  the  Ist  of  August  to  be  com- 
pleted on  the  29th  was  silent  as  to  dividends, 
And  a  dividend  was  declared  on  the  24th  out  of 
profits  earned  prior  to  the  sale,  the  dividends 
were  held  to  belong  to  the  purchaser.  Black 
w.  Homersham,  L.  R.  4  Exch.  Dlv.  24,  39  L.  T. 
N.  8.  671,  48  L.  J.  Exch.  N.  S.  79,  27  Week.  Rep. 
171.  In  that  case  one  of  the  judges  says  it 
would  be  strauge  If  the  matter  were  otherwise 
determined,  for  we  know  that  the  value  of  such 
property  falls  immediately  a  dividend  is  paid. 
The  purchaser  bought  at  the  value  before  divi- 
dend, and  if  he  does  not  receive  It  he  will  be 
paying  so  much  more  for  his  shares  than  he  bar- 
gained for. 

A  contract  for  the  purchase  and  sale  of  stock 
at  a  specified  price  ''payable  and  deliverable, 
seller's  option,  in  this  year  with  Interest"  effects 
a  sale  in  propsenti,  and  the  purchaser  is  en- 
titled to  all  dividends  on  the  shares  thereafter. 
Cnrrie  v.  White,  45  N.  Y.  822. 

But  in  one  case  it  was  held  that  the  buyer 
will  not  be  entitled  to  dividends  declared  pend- 
ing an  option  for  the  purchase  or  refusal  of 
stock  where  the  contract  la  silent  as  to  divi- 
dends, although  it  is  not  payable  until  after  the 
^cislon  has  been  made  to  purchase.  Bright  v. 
Lord,  51  Ind.  272,  19  Am.  Rep.  732. 

Speotal  contracts. 

Where  the  owner  of  stock  transfers  it  with 
all  dividends  made  after  the  morning  of  a  cer- 
tain date,  which  is  the  day  after  the  transfer 
Is  msde,  both  parties  expecting  a  declaration 
of  dividends  oo  the  day  the  transfer  was  made, 
the  dividend  will,  in  case  it  is  not  in  fact  made 
until  after  the  time  specified  in  the  contract, 
belong  to  the  former  owner,  since  that  is  the 
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plain  Intention  of  the  agreement.  Brewster  v. 
Lathrop,  15  Cal.  21. 

A  transfer  of  stock  under  an  agreement  that 
all  profits  and  dividends  up  to  a  certain  date 
shall  belong  to  the  seller  will  not  Include  divi- 
dends not  declared  until  after  that  date,  al- 
though  they  were  earned  before  that  time. 
Hyatt  V.  Allen,  56  N.  Y.  55S,  15  Am.  Rep.  449. 

A  sale  of  stock  and  all  future  benefit  and  divi- 
dends thereof  will  not  pass  a  right  to  dividends 
already  declared.  Harper  v.  Raymond,  8  Boaw. 
29. 

Under  a  will  directing  the  executor  to  permit 
testator's  wife  to  take  the  interest  or  dividends 
on  certain  stock  during  her  natural  life,  she 
will  be  entitled  to  whatever  dividends  accrue 
or  are  declared  or  become  payable  at  any  tlms 
after  the  death  of  the  testator.  Cogswell  v. 
Cogswell,  2  Edw.  Ch.  231. 

Under  a  will  giving  a  person  the  use  and 
Improvement  of  testator's  estate,  real  and  per- 
sonal,* daring  life,  dividends  earned  on  corpo- 
rate stock  for  a  period  ending  during  the  life- 
time of  the  life  tenant  will  belong  to  her  es- 
tate, although  the  dividends  are  not  declared 
until  after  her  death.  Johnson  v.  Brldgewater 
Iron  Mfg.  Co.  14  Gray,  274. 

In  Hill  V.  Newlchawanick  Co.  8  Hun,  459, 
it  is  said  it  is  understood  that  sales  of  stock 
made  at  the  board  of  brokers  at  any  time  be- 
fore the  day  fixed  for  the  closing  of  the  books 
of  transfer  of  the  corporation  after  declaring 
a  dividend  payable  at  a  future  day,  carry  with 
them  the  dividends  so  declared,  and  the  price 
paid  Is  regulated  accordingly.  After  the  books 
are  closed  the  sales  are  understood  to  be  ex-divi- 
dend, and  the  price  is  accordingly  affected  by 
the  fact  that  the  seller  retains  and  Is  to  collect 
the  dividend. 

A  custom  or  usage  among  brokers  that  a  divi- 
dend already  declared  at  the  time  of  the  sale 
of  stock  shall  pass  to  the  purchaser  Is  not  ad- 
missible to  vary  the  terms  of  the  contract  if 
there  Is  nothing  to  show  that  the  contract  was 
made  with  reference  to  it.  Hopper  v.  Sage,  15 
Jones  &  S.  77. 

Where  a  pledgee  of  stock  fraudulently  sells 
it  on  the  stock  exchange.  It  will  not,  as  against 
the  rights  of  the  plcdgeor,  be  subject  to  the 
custom  of  the  exchange  that  the  sale  will  carry 
dividends  declared  but  not  paid.  Warner  v. 
Watson,  4  Misc.  12. 

Peculiar  droumatcmcea  under  which   dividend 

icaa  declared. 

Where  under  the  charter  of  the  corporation 
the  dividends  are  to  be  declared  at  the  half* 
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days  for  delivery,  Barclay  made  this  o<m- 
tract  with  Roee,  the  appellant: 

409  Chestnut  Street,  Philadelphia. 
Received,  Philadelphia^  July  6,  '93,  of  W. 
F.  Rose,  $4,500  in  full  payment  for  thirty 
shares  of  the  capital  stock  of  the  Camden 
Gaslight  Company,  including  all  dividends 
due  or  to  become  due  thereon. 

[Signed]  Charles  Barclay. 

The  price  was  at  the  rate  of  $150  per 
share.  The  par  value  was  $100  per  share. 
The  price  agreed  to  be  paid  was  considerably 
higher  than  the  stock  had  theretofore  sold 
for;  the  highest  before  that  being  $135  per 


share.  The  thirty  shares  were  transferred 
and  delivered  by  Barclay  to  Rose,  on  .pay- 
ment to  him  by  Rose  ol  the  full  considera- 
tion. Rose  then  bad  the  certificate  for  the 
thirty  shares  duly  placed  in  his  name  on  the- 
books  of  the  company,  but^  when  he  demand- 
ed those  embraced  by  the  stock  dividend,  he- 
was  informed  that  Barclay  had  given  the 
company  notice  not  to  deliver  them  to  him 
(Rose),  as  they  did  not  pass  by  the  contract, 
and,  being  a  mere  stakeholder,  as  between, 
the  seller  and  purchaser,  it  could  not  act  un- 
til the  disputed  ownership  was  settled. 
Rose  then  orought  this  bill  against  both 
Barclay  and  the  company  to  compel  a  trans- 
fer of  the  stock  dividend.    It  is,  really,  not 


yearly  meetings,  and  are  to  be  payable  twenty- 
one  days  afterwards,  no  shareholder  to  receive 
any  dividend  after  the  period  at  which  he 
ceased  to  be  a  proprietor  of  shares  if  the  testa- 
tor specifically  bequeaths  his  shares  and  dies  six- 
ty-nine days  after  a  half-yearly  meeting  but 
before  notice  has  been  given  that  the  dividend 
is  payable,  it  will  go  to  the  legatee  and  not  to 
his  executor.  Clive  v.  Cllve,  Kay,  600,  23  L. 
J.  Ch.  N.  8.  081. 

Where  the  corporation  attempts  to  pay  a  divi- 
dend of  a  certain  amount  on  the  day  of  the  date 
when  it  is  declared,  and  another  of  like  amount 
at  the  option  of  the  corporate  agent  from  earn- 
ings of  last  year,  owners  of  stock  at  the  time 
are  entitled  to  the  latter  dividend,  although  it 
Is  not  declared  by  the  agent  uuiil  aiier  iiiL*y 
have  parted  with  their  stock.  Hill  v.  Newlcha- 
wanlck  Co.  8  Hon,  459,  Al&rming  48  How.  Pr. 
427. 

Where  a  pledgee  fraudulently  sells  the  stock 
the  fact  that  dividends  already  declared  are 
made  payable  at  certain  times  in  the  future  to 
those  who  are  then  the  stockholders  of  record 
will  not  carry  the  dividends  to  the  transferee 
if  he  never  has  the  shares  transferred  to  him. 
Warner  v.  Watson,  4  Misc.  12. 

Apportionment. 

Some  attempt  has  been  made  to  apply  the  old 
equity  doctrine  of  apportionment  of  income  ac- 
cruing day  by  day  to  dividends  where  different 
persons  were  successively  Interested  in  the 
stock.  But  in  the  absence  of  statute  this  at- 
tempt has  for  the  most  part  been  discounte- 
'nanced,  although  the  doctrine  has  been  applied 
in  a  few  cases. 

Dividends  on  South  Sea  annuities  cannot  be 
apportioned.  W^llson  v.  Harman,  2  Yes.  Br. 
672,  1  Ambl.  279. 

Where  a  person  is  to  have  all  dividends  and 
profits  on  stock  so  long  as  he  remains  in  a  cer- 
tain employment,  if  he  quits  before  any  divi- 
dend is  made  he  cannot  have  an  apportionment 
of  a  general  dividend  afterwards  declared. 
Clapp  V.  Astor,  2  Bdw.  Ch.  370. 

A  statute  providing  that  income  of  property 
given  by  will  until  the  happening  of  a  contin- 
gent event  shall  be  apportioned  upon  the  hap- 
pening of  such  event  at  any  time  before  the  end 
of  a  year  from  the  time  when  the  whole  of  the 
annual  amount  for  the  preceding  year  had  be- 
come due  does  not  make  apportlonable  divi- 
dends from  the  profits  of  an  incorporated  com- 
pany not  declared  at  the  time  when  the  event 
happens.     Granger  v.  Bassett,  98  Mass.  462. 

Under  the  English  act  of  1870,  dividends  and 
other  periodical  payments  in  the  nature  of  In- 
come are  to  be  considered  as  accruing  from  day 
to  day,  and  are  to  be  apportioned  in  respect 
to  time  accordingly ;  but  this  act  does  not  gov- 
ern in  case  a  testator  bequeaths  specifically  all 
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dividends  so  that  a  dividend  declared  after  the- 
testator's  death  out  of  profits  partly  earned  dur- 
ing his  lifetime  will  not  be  apportioned  between 
the  state  and  the  legatee.  Jones  v.  Ogle,  L.  R. 
14  Eq.  419,  41  L.  J.  Ch.  N.  S.  633,  27  L.  T.  N. 
S.  367,  20  Week.  Rep.  794. 

Where  the  charter  of  the  corporation  provides 
that  dividends  shall  be  declared  from  net  profits 
at  each  half-yearly  meeting,  the  dividends  as 
accruing  aire  apportlonable  under  the  statute  of 
4  &  6  Wm.  IV.  chap.  22,  making  apportlonable- 
all  dividends  made  payable  or  coming  due  at 
Axed  periods :  but  a  special  dividend  of  money 
coming  to  the  corporation  through  a  sale  of  its 
stock  is  not  apportlonable.  Hartley  v.  Allen, 
4  Jur.  N.  S.  600,  27  L.  J.  Ch.  N.  8.  621. 

In  E»  parte  Rutledge,  Harp.  Eq.  65.  14  Am. 
Dec.  606,  where  a  life  tenant  died  a  few  days 
before  the  declaration  of  the  regular  semian- 
nual dividend,  the  dividend  was  apportioned  be- 
tween his  estate  and  the  remaindermen.  The 
court  places  the  ruling  upon  the  ground  that 
the  life  estate  was  created  for  maintenance, 
and  that  the  profits  out  of  which  the  dividends 
were  payable  were  daily  accruing  so  as  to  bring 
the  case  within  the  rule  as  to  apportionment. 

Where  the  corporation  has  promised  to  pay 
its  shareholders  interest  at  a  certain  rate  npon- 
their  stock  the  right  of  the  shareholder  ceases 
upon  the  transfer  of  his  stock,  although  he  may 
recover  for  the  proportion  of  the  Interest  period 
during  which  he  retains  such  ownership.  Bates 
V.  Androscoggin  ft  K.  R.  Co.  49  Me.  491. 

In  case  stocks  are  sold  for  reinvestment  be- 
tween dividend  periods  the  court  will  not  ap- 
portion the  undeclared  dividends  which  may  en- 
hance the  value  of  the  stock  as  between  Iif» 
tenants  and  remaindermen.  Scholefleld  v.  Red- 
fern,  8  L.  T.  N.  S.  487,  2  Drew.  &  8.  173.  9  Jur. 
N.  S.  485,  32  L.  J.  Ch.  N.  8.  627,  11  Week.  Rep. 
453. 

Right  to  deal  vHth  dividend  separately. 

A  stockholder  may  sell  or  transfer  his  shares 
of  stock  with  or  without  gains  or  accrued  div- 
idends, and  a  dividend  which  has  been  declared 
may  be  made  the  subject  of  a  contract  in  the 
same  manner  and  to  the  same  extent  as  other 
kinds  of  personal  property.  Cook  v.  Monroe, 
45  Neb.  349. 

Before  the  dividend  has  been  declared  the 
right  to  it  cannot  be  sold  separately  from  the 
stock.  Manning  v.  Quicksilver  Mln.  Co.  24 
Hun.  361. 

No  valid  reservation  of  future  dividends  can 
be  made  upon  sale  of  a  stock  certificate.  Mar- 
ble V.  Van  Wert  Nat.  Bank,  3  Ohio  C.  C.  464. 

Right  to  demand  order  for  dividend  as  oonditUm 
of  performing  contract  to  purchase. 

Although  the  transferee  is  entitled  to  div- 
idends which  accrue  after  the  consummation  of 
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a  bill  for  specific  performance  of  a  contract 
between  the  buyer  and  seller  of  stock,  but 
one  to  compel  tne  performance  of  an  alleffed 
•corporate  duty  by  a  corporation  which  has 
before  it  the  contract,  and,  by  the  pleadings, 
has  submitted  itself  to  the  order  of  the  court. 
The  court  below,  after  full  hearing,  decreed 
a  rescission  of  the  contract.  Whether  the 
•court  shall  direct  the  company  to  transfer  to 
appellant  the  stock  divid^id  depends  on  the 
interpretation  and  validity  of  the  contract 
between  the  parties  to  it,  Rose  and  Barclay. 
We  first  peruse  the  writing  to  ascertain 
the  terms  of  the  contract.  The  paper  is  not, 
as  argued  by  appellee,  a  memorandum.  It 
18  a  contract  complete  in  all  its  parts,  with 


no  omission  of  expression  <^  intention.  We 
do  not  see  in  it  the  least  sign  of  ambiguity. 
It  was  written  by  Barclay,  a  lawyer  of 
standing  in  the  profession,  who  certainly 
must  be  presumed  to  have  known  the  l^al 
effect  of  tne  words  he  adopted  to  describe  his 
own  property,  the  subject  of  the  sale.  He 
sold  thirty  shares  of  stock,  "including  all 
dividends  due  or  to  become  due  thereon." 
It  is  argued  that  only  cash  dividends  were 
intended  by  these  words.  That,  however,  is 
not  the  meaning  of  the  word  "dividend."  In 
Weimer  on  Pennsylvania  Corporation  Law 
this  definition  of  dividend  is  given  (page 
342) :  "A  dividend  is  that  portion  of  the 
profits  and  surplus  funds  of  a  corporation 


the  contract,  he  Is  not  entitled  to  refuse  to  per- 
form bis  contract  of  purchase  because  the  seller 
refuses  to  execute  an  order  upon  the  corpora- 
tion for  the  payment  of  the  dividends  to  the 
transferee.  Phlnisy  v.  Murray,  83  Qa.  747,  6 
I«.  B.  A.  426. 

Biffht  a»  hetween  corporation  and  transferee. 

The  corporation  Is  bound  to  pay  dividends  to 
the  registered  owner  until  notice  of  a  transfer. 
Bell  V.  LafTerty,  1  Pennyp.  464. 

If  stock  stands  in  the  name  of  a  pledgee  the 
corporation  Is  bound  to  pay  dividends  to  him. 
Boyd  V.  ConshohodLen  Worsted  Mills,  149  Pa. 
368. 

The  corporation  Is  protected  In  paying  div- 
idends to  the  registered  owner  until  notice  of 
the  transfer.  Smith  v.  American  Coal  Co.  7 
Lans.  317 ;  Brisbane  v.  Delaware,  L.  ft  W.  R. 
•Co.  25  Hun,  438 ;  Cleveland  &  M.  B.  Co.  v.  Rob- 
ins, 36  Ohio  St.  483 ;  Brisbane  v.  Delaware,  L. 
■ft  W.  B.  Co.  94  N.  Y.  204;  Qemmell  v.  Davis, 
75  Md.  646. 

In  Bank  of  Utlca  v.  Smalley,  2  Cow.  770, 
14  Am.  Dec.  526,  It  Is  Intimated  that  the  bank 
will  be  protected  In  paying  dividends  to  the 
one  In  whose  name  the  stock  stands  without 
regard  to  any  secret  transfer. 

After  the  corporation  has  recognized  the 
transferee  as  the  owner  of  the  stock  by  trans- 
ferring it  to  his  name  It  Is  estopped  to  deny 
his  title  to  the  dividends  subsequently  declared. 
Rlchmondvllle  Mfg.  Co.  v.  Prall,  9  Conn.  487. 

A  pledgee  of  stock  is  entitled  to  dividends  as 
against  the  corporation  which  has  notice  of  the 
pledge.  Central  Nebraska  Nat.  Bank  v.  Wilder, 
82  Neb.  454. 

An  assignee  of  stock  who  has  notified  the 
corporatloo  of  his  rights  may  compel  payment 
of  dividends  to  him  as  against  the  claim  of  the 
corporation  to  apply  them  upon  Indebtedness  of 
the  former  stockholder  to  It.  Tlmberlake  v. 
Shippers'  Compass  Co.  72  Miss.  323. 

In  Kellogg  V.  Stockwell,  75  111.  73,  the  rule 
is  recognized  that  the  transferee  Is  entitled  to 
dividends,  although  the  transfer  Is  not  entered 
on  the  books  of  the  corporation. 

Where  a  person  holds  a  full  and  perfect  equi- 
table title  to  stock  of  which  the  corporation  has 
notice  he  Is  also  entitled  In  equity  to  the  div- 
idends thereafter  accruing  on  It.  Conant,  E. 
ft  Co.  V.  Beed,  1  Ohio  St.  298. 

In  the  absence  of  specific  contract  a  pledgee 
of  stock  has  the  right  to  collect  the  dividends 
and  apply  them  to  the  debt,  and  If  with  notice 
of  the  pledge  the  corporation  pays  the  dividends 
to  the  pledgeor  It  will  be  liable  to  account  to 
the  nledgee  therefor.  Guarantee  Co.  of  N.  A. 
V.  East  Bome  Town  Co.  96  Ga.  611. 

But  in  Sargent  v.  Essex  Marine  B.  Corp.  9 
Pick.  202,  it  Is  said  that  a  transferee  cannot 
compel  the  corporation  to  pay  the  divlden<20  to 
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him  until  he  has  obtained  a  transfer  of  the 
shares  on  the  books  of  the  corporation  as  re- 
quired by  the  by-laws. 

As  between  the  corporation  and  the  stock- 
holder the  dividends  may  be  paid  to  the  one 
who  Is  the  registered  owner  ol  the  shares  when 
the  dlvldoids  become  payable,  where  the  resolu- 
tion by  which  the  dividend  Is  declared  pro- 
vides for  a  closing  of  the  books  for  a  short 
time  before  each  dividend  period,  thereby  Indi- 
cating that  the  dividend  shall  be  payable  to  the 
registered  owner.  Burroughs  v.  North  Carolina 
B.  Co.  67  N.  C.  376,  12  Am.  Rep.  611.  In  that 
case,  however,  the  court  takes  the  general  posi- 
tion that  he  who  Is  the  stockholder  when  the 
dividend  becomes  payable  Is  entitled  to  It. 

In  case  an  administrator  transfers  stock 
without  authority  the  corporation  will  be  com- 
pelled to  pay  the  dividends  to  the  rightful  own- 
er notwithstanding  the  transfer.  Southwest- 
ern B.  Co.  V.  Thomason,  40  Ga.  408. 

If  shares  of  stock  are  sold  for  nonpayment 
of  taxes  under  proceedings  which  are  apparent- 
ly legal  the  corporation  will  be  justified  In 
transferring  the  stock  to  the  name  of  the  pur- 
chaser, and  In  paying  the  accruing  dividends  to 
him.  Smith  v.  Northampton  Bank,  4  Cush.  1. 
•  Where  the  rule  of  the  corporation  forbids  a 
transfer  of  the  stock  until  It  has  been  fully  paid, 
and  the  corporation  obtains  an  equitable  lien 
on  the  shares  for  a  claim  against  the  sub- 
scriber before  notice  of  the  transfer,  It  may  re- 
tain dividends  declared  on  the  stock  to  be  ap- 
plied apon  such  Indebtedness  prior  to  the  time 
that  the  stock  becomes  fully  paid.  Bates  v. 
New  York  Ins.  Co.  3  Johns.  Cas.  238. 

The  corporation  may,  under  the  West  Vir- 
ginia statutes,  go  by  Its  books  in  determining 
who  Is  entitled  to  receive  dividends,  for  the  pur- 
pose of  determining  whether  or  not  It  may  re- 
tain them  to  apply  upon  Indebtedness  of  the 
stockholder.  Donnelly  v.  Hearndon,  41  W.  Ya. 
619. 

Where  one  In  whose  name  stock  has  been 
standing  for  a  long  period  of  time  purchases  It 
from  the  equitable  owner  without  Inquiring  ol 
the  corporation  as  to  the  true  state  of  the  title 
he  Is  bound  to  give  the  corporation  notice  of  his 
claim,  and  upon  his  failure  to  do  so  he  cannot 
hold  the  corporation  liable  for  dividends  which 
have  been  paid  to  a  third  person  who  has  ac- 
quired title  to  the  stock  under  attachment 
against  the  former  owner.  Sabln  v.  Bank  of 
Woodstock,  21  Yt.  353. 

Where  a  bondholder  surrenders  his  bonds  and 
takes  stock  In  lieu  thereof  he  will  be  entitled, 
as  against  the  corporation,  to  share  In  div- 
idends subsequently  declared,  although  the  prof- 
Its  were  earned  before  he  made  the  exchange. 
Jones  V.  Terre  Haute  &  B.  B.  Co.  57  N.  Y.  196, 
Affirming  29  Barb.  358. 

H.  P.  F. 
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vliich  haa  actually  been  set  apart  by  a  valid 
resolution  of  the  board  of  directors,  or  by 
the  shareholders  at  a  corporate  meeting,  for 
distribution  among  the  stockholders,  accord- 
ing to  their  respecUve  intere&ts,  in  such  a 
sense  as  to  become  segregated  from  the  prop- 
erty of  the  corporation,  to  become  the  prop- 
erty of  the  shareholders  distributively.  It 
is  a  matter  of  no  difference  whether  the  divi- 
dend is  declared  in  stock,^  or  paid  in  cash, 
and  thereafter  converted  into  stock  by  the 
shareholders.  In  either  event  it  is  a  aistri- 
bution  of  the  surplus  prpfits  of  the  corpora- 
tion." And  this  text  is  amply  supported  by 
Com.Y.  Cleveland,  P.  d  A.  R,  Co.  29  .Pa. 
370,  which  was  followed  in  Com,  v.  Pitts- 
hurgy  Ft,  W.  d  C,  R,  Co,  74  Pa.  89,  and  then 
by  Allegheny  v.  Pittshurghi  A.  d  M,  Pose, 
R,  Co,  179  Pa.  421. 

The  express  language  <^  the  contract, 
therefore,  passed  to  Rose  absolutely  the 
stock  dividend,  and  Barclay  is  bound  by  his 
own  words,  uiUess.Roee  perpetrated  a  fraud 
upon  him.  It  is  not  sufficient  answer  for 
him  to  say,  "I  did  not  know  of  the  stock 
dividend,  and  consequently  did  not  mean 
what  I  said."  A  lunatic,  or  one  under  some 
mental  disability,  such  as  gross  ignorance 
or  intoxication,  might  perhaps  make  sudi 
answer;  but  it  cannot  avail  a  lawyer,  who 
ought  to  be  presumed  to  know,  not  only  the 
oommon  meaning  of  common  words,  but  also 
their  legal  signincation.  Nor  was  there  any 
evidence  of  overreaching,  or  of  such  con- 
straint as  at  times  is  exercised  over  a  weak 
and  impecunious  owner  by  a  hard  and  grasp- 
ing buyer.  According  to  Barclay's  own  evi- 
dence, when,  in  a  casual  conversation,  he 
learned  that  Rose  would  have  given  $150  for 
the  one  share  he  had  sold  to  Stiles  for  $135 
his  cupidity  was  at  once  aroused,  and  he 
within  an  hour  sought  out  Roee,  and  solicit-* 
ed  him  to  buy  his  remaining  shares  at  $150. 
There  is  no  evidence  that,  before  this  second 
interview,  Rose  even  ksiew  that  Barclay 
owned  other  than  the  one  Stiles  share.  The 
party  claiming  to  have  been  wron^^ed  hunted 
up  the  wrongdoer,  and  besought  him  to  pur- 
chase his  wares.  Hard  and  fraudulent  bar- 
gains are  not  often  thus  initiated.  Then, 
the  question  of  dividends  was  not  a  mere 
trivial  incident  of  the  negotiations,  which 
might  have  inadvertently  crept  into  the  con- 
tract by  reason  of  its  insignificance.  It  was 
the  one  prominent  point  of  the  bargain  over 
which  they  "higgled."  Rose  exacted,  as  a 
prerequisite  to  ne^tiations,  this  concession 
on  part  of  the  seller,  and  peremptorily  re- 
fused to  buy  unless  the  dividends  passed  by 
the  contract.  Nor  was  the  bargain  such  a 
hard  one  as  is  assumed  in  the  argument. 
There  was  no  such '  disparity  between  the 
value  and  the  price  paid  as  suggested.  The 
$600,000  of  stock  stood  for  precisely  the  same 
value  as  the  $300,000.  The  increased  issue 
only  operated  to  make  available  the  increased 
value  to  the  individual  stockholders.  In  a 
certain  sense,  they  simply  divided  what  they 
had  theretofore  held  in  common.  Rose  paid 
$160  per  share  for  thirty  shares,  and  with 
the  stock  dividend  was  entitled  to  thirty 
more,  or  sixty  shares.  For  these  he  paid 
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$4,500.  But  the  stock  soon  after  droj^ped 
to  $100  per  share,  making  the  whole  sixty 
shares  worth  $6,000,  onlv  $1,600  more  than 
he  had  paid,  instead  of  being  worth  $4,500 
more,  as  argued.  In  fact^  at  the  time  of  the 
purchase,  it  was  largely  a  matter  of  opinion 
as  to  a  probable  future  profit.  There  was 
no  such  hardship  in  the  oargain  as  shock* 
eauity,  and  of  itself  gives  rise  to  a  suspici(»r 
of  fraud. 

Up  to  this  point)  there  is  nothing  in  the 
contract  itaeli,  the  subiect  of  it^  or  in  the 
conduct  of  the  party  claiming  its  enforce- 
ment, to  move  a  chancellor  to  destroy  it. 
But  three  other  facts  are  found  by  the 
learned  judge  of  the  court  below,  on  which, 
in  the  main,  he  bases  his  conclusion  that  the 
contract  should  be  set  aside:  (1)  Rose 
knew,  before  he  purchased,  that  the  stock 
dividend  had  been  declared.  (2)  Barclay 
did  not  know  it.  (3)  Rose  did  not  disclose 
his  knowledge  of  the  stock  dividend  to  Bar- 
day.  It  wul  be  noticed  this  dividend  was 
declared  at  a  regularly  called  meeting  of  the 
stockholders.  The  corporate  action  was 
binding  on  all  the  stockholders.  As  to  them 
the  resolution  was  public,  and,  constructiv€»- 
ly,  all  knew  of  it  Both  of  the  parties  were 
stockholders.  It  was  the  case  <k  two  stock- 
holders of  the  same  corporation,  men  ol 
equal  intelligence  and  business  shrewdness, 
dealing  at  arm's  length  about  property  con- 
cerning which  each  had  abundant  and  equal 
opportunities  of  knowledge ;  for  the  office  of 
the  company  was  within  five  minutes'  walk 
of  the  room  where  they  bargained.'  The  sel- 
lei  reposed  no  trust  in  the  buyer,  and  relied 
on  no  representation  of  his  as  to  value,  or 
circumstances  affecting  the  value.  The  buy- 
er made  no  representation.  The  seller  sold 
for  the  highest  price  he  thought  he  could  get. 
It  may  be  that,  in  bargaining,  each  of  the 
parties  should  disclose  to  the  other  his  real 
belief  as  to  actual  value  of  the  thine  to  be 
sold;  that  is,  Rose's  conscience  should  have 
been  tender  enough  to  impel  him  to  say  to 
Barclay,  "A  stock  dividend  has  been  declared 
on  this  stock,  which,  in  my  opinion,  will  en- 
able me  to  make  a  profit."  And,  as  we  un- 
derstand it,  that  is  the  rule  of  the  civil  law, 
which,  in  theory,  denies  any  rule  of  action 
except  that  derived  from  a  rigorous  inspec- 
tion of  the  anatomy  of  conscience.  But,  as 
said  by  Gibson,  Ch.  J.,  in  Kinteing  v.  Mo- 
Elrath,  5  Pa.  467 :  The  civil  law  "ijrofees- 
es  to  deal  with  principles  of  morality  too 
subtle  for  administration  by  an  earthly  tri- 
bunal, and  to  enforce  duties  which  are  not 
regarded  by  the  common  law."  The  rule, 
too,  he  further  says,  ''is  predicated  of  the 
duty  of  the  vendor,  who  alone  is  presumed 
to  know  the  quality  and  condition  of  the 
commodity,  and  I  doubt  very  much  whether 
even  a  Roman  judge  would  have  set  aside  a 
sale  of  land  containing  a  mine  which  was 
known  only  to  the  vendee."  Says  this  court 
in  Hazlett  v.  Powell,  30  Pa.  297,  quoting 
with  approval  Atkinson  on  Marketable 
Titles:  ''When  the  means  of  information 
as  to  the  facts  and  circumstances  affecting 
the  value  of  the  subject  of  sale  are  equally 
accessible  to  both  parties,  and  neither  of 
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them  does  anything  to  impose  on  the  other, 
the  disclosure  of  any  superior  knowledge 
which  one  party  may  have  over  the  other  is 
not  reauisite  to  the  validity  of  the  contract.'' 
And  this  is  the  common-law  rule  ae  stated 
by  Story,  Oontr.  §  516.  It  is  also  laid  down 
by  Chief  Justice  Marshall  in  the  celebrated 
case  of  Laidlaw  v.  Organ,  2  Wheat.  178,  4 
L.  ed.  214;  and  it  is  said,  in  Herahey  v. 
Keemhorts,  6  Pa.  128>  referring  to  Laidlaw 
V.  Organ,  "a  severer  rule  of  morality  would 
be  impracticable  in  a  commercial  communi- 
ty." 

Therefore,  assuming  the  facts  to  be  aa  the 
learned  jud^e  of  the  court  below  found 
them,  they  did  not  warrant  him  in  decree- 
ing ft  rescission  of'  this  contract.  We  hold 
that,  Barclay  by  his  contract  having  devest- 
ed himself  of  the  stock  dividend,  which  was 
thirty  additional  shareB>  and  IJie  contract 
having  been  presented  to  the  company,  and 
a  transfer  requested  by  Rose,  it  was  the 
duty  of  the  company  to  transfer  to  him  on 
its  books,  not  only  the  thirty  old  shares,  but 
also  to  issue  in  his  name  and  deliver  to  him 
the  thirty  new  shares  embraced  in  the  terms 
of  the  resolution  of  the  5th  of  June,  1893; 
and  it  is  accordingly  decreed  that  such  trans- 
fer cmd  delivery  be  made  by  said  company. 

Further,  the  decree  of  the  court  below  of 
the  2d  of  February,  1899,  declaring  the  con- 
tract between  Rose  and  Barclay  rescinded, 
etc.,  is  reversed  and  set  aside,  at  the  costs  of 
Charles  Barclay,  the  appellee. 


Hiram  DE  WALT'S  APPEAL. 

Be  J.  F.  BOYLE'S  RETAIL  LIQUOR  LI- 
CENSE. 

(100  Pa,  677.) 

1.  Tite  Mtate  has  pcvrer  to  regrulate  the 
•ale  of  Intoxlcatinar  liquors,  and,  in  the 
exercise  of  that  power,  to  authorize  the  grant- 
ing of  licensea  to  fit  persons,  under  such  con- 
ditions aa  the  legislature  may  impose. 

3.  Tl&e  coastructlon  or  application  of 
the  Constitution  of  Pennsjrl-vanla  Is 
not  In-rolved  for  the  purpose  of  an  appeal 
to  the  supreme  court  by  reason  of  a  so-called 
constitutional  question,  which  has  theretofore 
been  raised,  fully  considered,  and  more  than 
once  definitely  settled. 

S.  An  application  for  an  appeal  to  the 
snpreme  conrt  of  Pennsyl-Fanla  shonid 
be  by  petition  stating  clearly  and  dis- 
tinctly the  reasons,  so  that  the  court  or  any 
of  its  Justices  may  readily  determine  whether 
It  is  within  the  letter  as  well  as  the  spirit 
of  the  superior  court  act. 

(April  8,  1899.) 

APPEAL  by  remonstrant  from  a  judgment 
of  the  Superior  Court  affirming  an  order 
of  the  Oourt  of  Quarter  Sessions  for  Phila- 


delphia County  granting  a  retail-liquor  li* 
cense  to  James  F.  Boyle.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  HIriMn  De  Walt»  in  propria  per- 
sona: 

The  record  showing  that  the  case  involvee 
the  construction  of  the  Constitution  of  the 
United  States  and  of  Pennsylyania«  no  spe- 
cial allowance  was  necessary. 

Be  Melon  Street,  182  Pa.  397,  38  L.  R.  A. 
275. 

The  retail  liquor  saloon  or  dram  shop  is< 
a  common  nuisance. 

License  Cases,  5  How.  626,  12  L.  ed.  311; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205;  Crowley  v.  Christensen,  137  U.  S.  86,. 
34  L.  ed.  620. 

The  retail  liquor  saloon  or  dram  shop  ex- 
ists only  by  permission  of  the  acts  of  legis- 
lature. 

Youngblood  v.  Sexton,  32  Mich.  406,  20< 
Am.  Rep.  654;  State  ▼.  Hipp,  38  Ohio  St. 
206. 

There  is  no  inherent  right  in  a  citizen  to* 
thus  sell  intoxicating  liquors  by  retail;  it 
is  not  a  privilege  of  a  citizen  of  the  state- 
or  of  a  citizen  of  the  United  States. 

Crowley  v.  Christensen,  137  U.  S.  86,  34r 
L.  ed.  620;  Baudenbusch's  Petition,  120  Pa. 
342. 

On  the  contrary^  our  law  creates  a  mo- 
nopoly in  this  business,  but  not  in  any  other 
business. 

The  effort  to  muddle  this  question  by 
specious  allusions  on  the  part  of  advocates 
of  the  system  of  saloon  licensing,  to  the  po- 
lice power  of  the  state,  does  not  dim  nor  ob- 
scure the  fact  that  the  saloon  as  it  now  ex- 
ists and  is  conducted  is  malum  in  se. 

Acts  of  legislature  creating,  permitting,, 
or  attempting  to  regulute  the  retail  liquor 
saloon  or  dram  shop  are  unconstitutional! 
and  void. 

IThe  United  States  Conetitution  in  its  pre- 
amble declares  that  it  was  ordained  and  es- 
tablished in  order  to  insure  domestic  tran- 
quillity and  to  promote  the  general  welfare^ 

The  Constitution  of  Pennsylvania  in  its 
declaration  of  rights  declares  that  all  men> 
have  certain  inherent  and  indefeasible^ 
rights,  among  which  are  those  of  acquiring, 
possessing,  and  protecting  property  and  rep- 
utation, and  of  pursuing  their  own  happi^ 
ness. 

No  law  can  be  enacted  by  Congress  or  the- 
state  legislature  contrary  to  these. 

What  is  wrong  cannot  be  law. 

If  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety  has  no  real 
or  substantial  relation  to  those  objects,  or  is 
a  palpable  invasion  of  rights  secured  by  the 
fundamental  law«  it  is  the  duty  of  the  courts 
so  to  adjudge,  and  thereby  give  effect  to  the 
Constitution. 

A  statute  creating  a  retail-liquor  saloon 


NOTK. — The  ccnatltutionallty  of  statutes  regu- 
lating and  licensing  sales  of  intoxicating  liquors, 
which  has  been  sustained  In  many  cases  against 
the  contention  of  those  engaged  in  the  traffic, 
has  been  recently  attacked  in  Beveral  cases  by 
those  who  contend  that  the  state  has  no  power 
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to  permit  the  sales.  This  contention  has  been 
uniformly  rejected  by  the  courts.  See  Haggart 
y.  Stehlln  (Ind.)  22  L.  R.  A.  677,  and  Plumb  v. 
Christie  (Ga.)  42  L.  R.  A.  191,  which  agree  with: 
the  present  case  on  this  point. 
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or  dram  shop  does  not  promote  the  general 
welfare. 

1  contend  against  the  constitutionality  of 
the  feature  creating  the  dram  shop.  This  is 
a  new  contention  in  our  state,  and  the  courts 
must  now  conflider  it  as  a  new  question. 

Sterrett,  Ch.  J.«  delivered  the  opinion 
of  the  court: 

This  appeal  from  the  judgment  of  the  su- 
perior court  affirming  the  order  granting  a 
retail-liquor  license  to  James  F.  Boyle  is 
here  without  any  allowance  by  that  court  or 
by  this  court  or  any  of  its  justices. 

It  is  claimed  by  appellant,  who  appears  in 
person,  that  the  appeal  is  rightly  here,  be- 
cause, in  his  opinion,  "the  case  involves  the 
construction  or  application  of  the  Constitu- 
tion of  the  Unit^  States,"  as  well  as  "the 
construction  or  application  of  the  Constitu- 
tion of  Pennsylvania."  Superior  Court  Act, 
June  24,  1895,  Pub.  Laws,  217.  He  says,  the 
retailing  of  intoxicating  liquors  "is  a  com- 
mon nuisance^"  which  exists  only  by  per- 
mission of  acts  of  the  legislature.  His  broad 
proposition  is,  that  any  act  of  assembly 
which  regulates  or  attempts  to  regulate  the 
retail  sale  of  spirituous,  vinous,  or  malt  li- 
4]Uors  is  necessarily  and  essentially  uncon- 
stitutional; and,  applying  that  principle  to 
the  facts  of  this  case,  his  contention  is  that 
our  acts  of  assembly  providing  for  the  grant- 
ing of  hotel,  saloon,  and  restaurant  licenses, 
ai^  regulating  the  sale  of  intoxicating  li- 
quors thereunder,  are,  ew  necessitate  ret,  un- 
constitutional and  void«  and  should  be  so  de- 
clared by  the  courts,  notwithstanding  the 
fact  that  the  same  question  has  been  repeat* 
edly  presented  to  them,  and,*  after  full  con- 
sideration, such  acts  have  been  adjudged 
constitutional. 

Adhering  to  that  line  of  decisions,  the  su- 
perior court  in  this  case  said  [8  Pa.  Super. 
Ct.  523] :  "And  notwithstanding  the  very 
earnest  argument  of  the  appellant,  who  ap- 
peared in  person,  we  see  no  reason  to  doubt 
the  constitutionality  of  the  law  under  which 
the  license  was  granted.  The  power  of  the 
state  to  regulate  the  sale  of  intoxicating 
liquors,  and,  in  the  exercise  of  that  power,  to 
authorize  the  granting  of  licenses  to  fit  per- 
sons under  such  conditions  as  the  legislature 
may  impose,  is  too  well  settled  to  be  open  to 
discussion."  We  unanimously  concur  in 
this  conclusion;  and  if  we  thought  that  this 
case  should  be  disposed  of  on  its  merits 
alone,  we  would  affirm  the  judgment  of  the 
learned  court  below  for  the  reason  so  ac- 
curately and  tersely  stated  in  the  last  sen- 


tence of  the  foregoing  quotation  from  its 
opinion. 

But,  aside  from  the  want  of  merit,  we  are 
of  opinion  that,  according  to  the  true 
intent  and  meaning  of  the  provision  above 
referred  to,  this  case  does  not  involve  any 
such  constitutional  "construction"  or  "ap- 
plication" as  is  contemplated  by  the  su- 
perior court  act.  It  contemplates  only  act* 
ual,  open,  and  unsettled  constitutional  ques- 
tions— not  so-called  questions  that  have 
theretofore  been  raised,  fully  considered,  and* 
more  than  once  definitively  settled,  as  had 
been  appellant's  supposed  question  in  this 
case.  It  was  never  intended  that  such  prac- 
tically dead  issues  of  law  should  be  revived 
and  rerevived  and  agitated  ad  infinitum. 
The  ipse  dixit  of  an  appellant,  that  his  case 
involves  a  constitutional  question,  does  not 
make  it  so;  and  it  is  the  duty  of  this  court 
or  one  of  its  justices  to  be  satisfied,  prelimi- 
narily, that  the  case  is  one  in  which  a  riffht 
of  appeal  is  contemplated  by  the  act.  If  it 
is  not  a  case  in  which  the  right  of  appeal 
from  the  judgment  or  decree  of  the  superior 
court  is  given,  the  sooner  that  fact  is  deter- 
mined the  better  for  all  parties  concerned. 
Such  a  course  of  practice  will,  in  many 
cases,  avoid  useless  expenditure  of  time  and 
money,  and  tend  to  prevent  useless  and  vex- 
atious delays. 

In  addition  to  all  that,  regular  and  order- 
ly practice  requires  that  applications  for  all 
appeals  should  be  by  petition,  setting  forth 
clearly  and  distinctly  the  reason  therefor, 
etc.,  so  Uiat  this  court  or  any  of  its  justices 
may  readily  determine  whether  the  applica- 
tion is  within  the  letter  as  well  as  the  spirit 
of  the  superior  court  act.  In  this  connec- 
tion it  is  worthy  of  notice  t^at  the  last  sen- 
tence of  §  18  of  the  act  May  19,  1897,  Pub. 
Laws,  71,  appears  to  contemplate,  that,  as 
the  first  step  in  the  proceeding,  petitions  for 
allowance  of  appeals  be  filed  with  the  pro- 
thonotary  of  this  court,  so  that  a  record  of 
the  same  may  be  kept,  etc.  If  the  court  is 
in  session,  they  will  be  laid  before  it  and 
acted  upon;  if  not,  they  will  be  forwarded 
to  such  justice  or  justices  as  the  petitioners 
may  suggest.  Our  established  practice  is 
that,  as  far  as  practicable,  each  member  of 
the  court  shall  participate  in  the  disposition 
of  such  petitions. 

Without  further  elaboration,  our  opinion 
is  that  there  is  no  ground  on  which  an  ap- 
peal in  this  case  can  be  based,  and  hence  the 
appeal  is  quashed,  and  it  is  ordered  that 
the  appellant  pay  the  costs. 
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Dnress  in  not  a  defense  to  notes  and 
deed    sriven    by   a   man  to   settle   a 


claim  aflratnat  Itlii  son-ln-Iaipv  and  re- 
lease him  from  arrest  for  felony,  when  he 
enters  Into  the  transaction  deliberately, 
after  manoenvering  for  a  compromise,  and  on 
an  understanding  with  his  daughter  that  the 
payment  shall  constitute  an  advancement  to 
her. 


Note. — As  to  contracts  procured  by  threats  I  v.  Kusworm   fWis.)   26  L.  R.  A.  48,  and  not*, 
of  prosecution  of  a  relative,  see  City  Nat.  Bank  I  See  also  Mack  v.  Prang  (Wis.)  post,  407. 
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a.  It  irlll  be  pre«iimed  that  the  la'w  of 
another  state  as  to  which  tSiere  is  no  proof 
is  the  same  as  that  of  the  forum  in  respect 
to  public  poiicy. 

8*  An  obliaration  iri^en  for  the  settle- 
ment of  a  elainft  for  embesBlement  by 
an  agent  of  a  private  person,  although  the 
purpose  of  the  transaction  is  to  prevent  a 
prosecution  of  the  embezzler,  is  not  void  on 
grounds  of  public  policy. 

4*  Oral  e-videnee  that  a  deed  wa«  sriTen 
merely  as  secnrity  for  notes  can  be 
given  by  the  grantee  to  disprove  a  claim  by 
the  grantor  that  the  deed  was  intended  to  pay 
the  notes. 

(March  2,  1890.) 

APPEAL  by  defendant  from  a  decree  of  the 
Court  of  Chancery  Appeals  reversing  a 
decree  of  the  Chancery  Court  for  Lincoln 
^County  which  dismissed  the  bill  filed  to  en- 
force payment  of  certain  promissory  notes. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the 
Court  of  Chancery  Appeals,  which  was  de- 
livered by  Neil,  J.,  and  was  as  follows: 

The  complainant  filed  his  bill  seeking  to 
recover  judgment  of  the  defendant  on  four 
promissory  notes,  of  $247  each,  and  interest 
due.  With  the  bill,  and  as  an  exhibit  there- 
to, is  filed  an  instrument  executed  by  defend- 
ant to  complainant,  conveying  certain  real 
estate,  and  bearing  the  same  date  as  the  note 
sued  on,  which  appears  in  form  to  be  a  deed, 
but  which  complainant  insists  is,  in  effect, 
and  was  at  the  time,  intended  to  be  simply 
security  for  the  note,  and  hence  should  be 
construed  as  a  mortgage,  and  the  real  estate 
subjected  to  the  satisfaction  of  the  judgment 
sought  on  the  notes.  The  notes  were  each 
dated  August  14,  1893,  and  due,  respectively, 
at  six,  twelve,  eighteen,  and  twenty-four 
months  after  date.  The  bill  was  filed  on  De- 
cember 5,  1895.  On  March  13,  1896,  the  de- 
fendant filed  his  answer,  in  which  he  denied 
that  the  deed  was  given  merely  as  security 
for  the  notes,  and  averred  that  the  deed  and 
notes  were  given  under  the  following  circum- 
stances, namely:  That  he  had  a  daughter 
who  had  married  one  W.  C.  Murphy;  that 
the  said  Murphy  became  the  agent  or  sales- 
man of  the  complainant  for  the  sale  of  pianos 
and  organs;  that,  after  Murphy  had  acted  as 
«uch  agent  or  salesman  for  a  while,  a  differ- 
ence arose  between  the  complainant  and  the 
said  Murphy,  in  which  the  complainant 
charged  said  Murphy  with  not  having  ac- 
counted for  the  amounts  received  by  him  for 
the  complainant;  that  complainant,  at  Deca- 
tur, Alal)ama,  hiid  Murphy  arrested,  charged 
with  felony  in  not  accounting  for  what  com- 
plainant alleged  he  was  liable  for;  that  de- 
fendant was  telegraphed  for  to  come  to  Deca- 
tur, where  he  went,  and  found  there  com- 
plainant and  said  Murphy,  that  defendant'^ 
daughter  was  then  advanced  in  pregnancy, 
and  was  prostrated  with  grief  on  account  of 
the  arrest  of  her  husblind  charged  with  felo- 
ny; that,  after  some  talk  with  complainant 
and  Murphy  and  wife,  defendant  agreed  to 
give  the  complainant  a  deed  to  the  house  and 
lot  described  in  the  bill,  for  the  release  of 
said  Murphy  from  arrest,  and  from  the 
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charge  of  felony,  and  in  full  discharge  of  said 
Murphy's  liability  to  complainant;  that,  up- 
on this  being  agreed  to  by  the  complainant, 
the  notes  above  referred  to  were  drawn  up 
and  signed  by  the  defendant  for  the  purpose 
of  showing  an  indebtedness  of  defendant  to 
complainant  upon  which  to  base  the  consider- 
ation for  the  deed  to  the  house  and  lot,  that, 
so  far  as  defendant  was  concerned,  he  gave  the 
deed  in  full  discharge  of  the  notes,  and  for  the 
discharge  of  Murphy,  as  above  stated;  that 
the  reason  the  complainant  did  not  deliver  'the 
notes  to  defendant,  but,  on  the  contrary,  re- 
tained them,  was  that  defendant  agreed  with 
Murphy  and  wife  to  give  them  this  property 
as  an  advancement  out  of  his  estate,  and 
Murphy  and  wife  desired  to  repossess  them- 
selves of  the  house  and  lot  conveyed  in  said 
deed,  or  get  it  by  paying  off  the  notes  to 
complainant,  the  intention  being  to  pay  off 
the  notes  to  complainant,  and  that  complain- 
ant should  make  a  deed  thereto  to  said  Mur- 
phy or  Murphy  and  wife;  that  defendant's 
daughter  Mrs.  Murphy  died  in  February, 
1894,  and  that  from  that  time  Murphy  ceased 
to  manifest  any  desire  to  secure  the  house 
and  lot  by  paying  off  the  notes  held  by  the 
complainant.  It  is  further  averred  that  the 
consideration  above  mentioned  for  the  execu- 
tion of  said  note,  as  well  as  said  deed,  was 
against  public  policy  and  illegal. 

On  the  8th  of  March,  1897,  the  defendant 
filed  a  cross  bill,  in  which,  after  setting  out 
the  contents  of  the  original  bill  and  the  an- 
swer, the  following  allegations  were  made: 
"That,  in  addition  to  the  allegations  con- 
tained in  his  said  answer,  this  complainant 
states  and  charges  that  the  defendant.  Loud, 
had  complainant's  son-in-law  Murphy  ar- 
rested on  the  charge  stated  in  the  answer 
above  set  forth,  for  the  purpose  of  extorting 
the  notes  and  deed  referred  to,  and  to  extort 
money  from  this  complainant;  that  said 
notes  and  deed  were  executed  by  this  com- 
plainant without  any  consideration  what- 
ever, and  were  executed  by  compulsion  and 
duress  of  this  complainant  by  the  defendant. 
Loud,  in  having  complainant's  son-in-law  ar- 
rested, while  complainant's  daughter  was  in 
the  condition  set  forth  in  the  said  answer,  for 
the  unlawful  purpose  of  coercing  payment,  or 
a  contract  from  the  complainant  to  pay  the 
whole  of  the  alleged  demand  of  the  said  Loud 
against  complainant's  son-in-law,  the  said 
Murphy."  The  prayer  of  the  cross  bill  is 
that  the  notes  and  deed  be  declared  void  and 
canceled. 

On  the  8th  of  March,  1897,  cross  defend- 
ant, Loud,  filed  his  answer,  in  which  he  de- 
nied that  he  had  complainant's  son-in-law 
arrested  for  the  purpose  of  extorting  the 
notes  and  the  deed  referred  to,  and  to  extort 
money  from  complainant,  and  that  said  deed 
and  notes  were  executed  by  complainant 
without  consideration,  or  under  duress,  or 
that  Murphy  was  arrested  for  the  unlawful 
purpose  of  coercing  payment  or  a  contract  on 
the  part  of  complainant  to  pay  the  whole  of 
cross  defendant's  demand  or  any  part  thereof. 
The  answer  admits  that  Murphy  had  been 


409 


Tennessee  Supreme  Coubt. 


Mak.» 


arrested  in  Alabama^  and  at  the  instance  of 
cross  defendant,  for  having  collected  and  for 
appropriating  to  his  own  use  certain  moneyc) 
belonging  to  cross  defendant,  and  that  Mur- 
phy was  at  that  time  cross  complainant's 
son-in-law,  but  denies  all  knowledge  as  to  the 
condition  of  Mrs.  Murphy's  health.  It  is  al- 
so denied  that  the  notes  were  for  the  release 
of  said  Murphy  from  arrest,  but  it  is  averred 
they  were  given  in  settlement  of  what  Mur- 
phy really  owed  cross  defendant,  the  amount 
he  collected  for  l^he  latter^  and  appropriated 
to  his  own  use,  and  failed  to  account  for.  It 
is  further  averred  that  at  the  time  of  this 
settlement,  at  the  earnest  solicitation  of 
Murphy  and  his  wife  and  cross  complainant, 
cross  defendant  did  agree  to  withdraw  the 
prosecution  of  Murphy,  so  far  as  he  was  con- 
cerned, but  that  no  part  of  the  consideration 
of  settlement  was  paid,  or  agreed  to  be  paid, 
to  cross  defendant  for  his  withdrawal  of  said 
prosecution,  and  that  in  fact  the  settlement 
was  made  wholly  upon  the  basis  of  what 
Murphy  owed  cross  defendant;  that  what  was 
done  in  the  way  of  arranging  said  indebted- 
ness was  not  of  cross  dSendant's  procure- 
ment or  solicitation,  but  was  done  out  of  con- 
siderations moving  between  cross  complain- 
ant and  his  son-in-law. 

The  facts  are  as  follows :  Mr.  Murphy, 
the  son-in-law  of  defendant,  Hamilton,  was 
agent  of  complainant.  Loud,  for  the  sale  of 
pianos  and  organs,  and  at  the  time  of  his  ar- 
rest, referred  to  in  the  pleadings,  was  short 
in  his  accounts  the  amount  of  the  above-men- 
tioned notes,  being  something  over  $989.  At 
the  instance  of  complainant.  Loud,  he  was 
arrested  on  the  charge  of  embezzling  the 
funds  of  his  employer,  and  had  so  embezzled 
them.  At  the  time  of  his  arrest,  Mr.  Mur- 
phy's wife  was  considerably  advanced  in 
pregnancy.  She  was  deeply  disturbed  over 
the  arrest  of  her  husband,  and  telegraphed 
to  her  father,  at  Elora,  Tennessee,  that  she 
and  her  husband  were  in  deep  trouble,  and 
asked  him  to  come  to  Decatur.  The  proceed- 
ings at  Decatur  in  behalf  of  complainant, 
Loud,  were  in  the  hands  of  his  attorney,  Mr. 
Oceola  Kyle.  Mr.  Kyle  gives  the  following 
account  of  the  matter:  "Murphy,  who  was 
Hamilton's  son-in-law,  had  become  indebted 
to  complainant  in  the  sum  of  $989.21,  as  I 
remember  now.  This  money  had  been  em- 
bezzled by  Murphy  from  Loud,  and  we  were 
threatening  Murphy  with  a  criminal  prose- 
cution therefor.  He  (Murphy)  begged  for 
time,  some  three  days,  saying  he  had  tele- 
graphed for  his  father-in-law,  Mr.  Hamilton, 
and  that  he  would  come  from  Elora,  Tennes- 
see, on  the  first  train,  and  satisfactorily  ad- 
just the  shortage.  To  the  best  of  my  recol- 
lection, within  about  two  days  thereafter,  de- 
fendant, Hamilton,  came  to  Decatur,  and 
was  introduced  to  me  and  complainant. 
Loud,  as  being  Murphy's  father-in-law.  He 
at  once  agreed  to  make  good  the  amount  ow- 
ing by  Murphy  to  Loud,  but  claimed  that  he 
did  not  have  cash  money,  but  would  give  his 
notes,  and  would  make  his  deed  to  certain 
real  estate,  situated  in  Elora,  Tennessee;  it 
being  agreed  by  and  between  Loud  and  Ham- 
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ilton  that  when  the  notes  were  paid,  with  in- 
terest thereon,  the  said  real  estate  was  to  be 
reconveyed  by  Loud  to  Hamilton.  In  order 
that  there  should  be  a  valuable  consideration 
for  the  agreement,  and  before  the  same  was 
put  in  writing,  at  my  suggestion.  Loud  trans- 
ferred and  assigned  to  defendant,  Hamilton, 
all  of  his  right,  title,  and  interest  in  and  to 
the  debt  owing  to  him  by  Murphy,  absolute- 
ly. This  agreement  was  made,  and  Murphy 
was  released  from  any  obligation  to  Loud  on 
account  of  said  debt.  ...  It  was  not 
agreed  and  understood  that  the  house  and  lot 
were  transferred  absolutely  in  full  settle- 
ment of  Murphy's  release.  On  the  contrary,, 
it  was  agreed  and  understood  that,  on  the 
payment  of  the  notes  with  interest,  the  prop- 
erty was  to  be  reconveyed  to  Hamilton.  It 
was  agreed  that  Loud  should  give  Hamilton^ 
credit  on  the  notes  for  whatever  amount  the 
house  and  lots  should  rent  for."  Being  asked 
at  whose  suggestion  the  matter  was  thus  ar- 
ranged, he  said :  ''I  do  not  know  how  to  an- 
swer this  question,  further  than  to  say  th&t, 
when  Murphy  was  confronted  with  embezzle- 
ment, he  begged  for  time  until  his  father-in- 
law  could  come,  claiming  that  he  would  ad« 
just  it.  When  defendant,  Hamilton,  came, 
the  principal  negotiations  were  in  trying  to 
find  out  from  Murphy  the  full  amount  and 
extent  of  his  defalcation.  Hamilton  seemed 
willing  to  do  anything,  except  he  was  anxioafr 
to  have  the  amount  made  as  small  as  possi- 
ble, and  that  the  rents  as  received  by  Loud 
should  be  credited  on  the  notes."  Mr.  Kyle 
further  states  that  Mrs.  Murphy  was  not 
present  at  the  time  of  the  negotiations  above- 
referred  to,  and  that  they  took  place  at  hi:; 
office  in  Decatur,  Alabama.  He  says  that  he 
had  seen  Mrs.  Murphy  a  few  days  before  at 
her  home  in  New  Decatur,  when  her  husband 
was  under  arrest,  and  about  two  or  three 
days  before  her  father,  Mr.  Hamiltoii,  came ; 
that  she  looked  worried  about  her  husband's 
condition,  but  otherwise  seemed  well;  that 
she  seemed  at  this  time  about  six  or  seven 
months  advanced  in  pregnancy.  He  further 
states  that  Mr.  Hamilton  was  not  represent- 
ed by  any  attorney  or  counselor  in  making 
tlie  arrangements  above  referred  to. 

We  adopt  the  foregoing  statement  of  Mr. 
Kyle  as  setting  forth  the  facts  of  the  trans- 
action, with  the  following  additions  and  mod- 
ifications :  Mr.  Loud  testifies  that,  when  the- 
negotiations  were  first  entered  into,  Mr. 
Hamilton  wanted  him  to  take  the  property 
in  settlement  for  the  claim,  but  he  would  not 
agree  to  this,  as  he  did  not  consider  that  the 
property  was  of  sufficient  value.  He  says: 
"We  refused  to  release  Murphy  from  arrest 
on  this  settlement,  and  Mr.  Hamilton  then 
agreed  to  give  his  notes  for  the  full  amount 
of  the  claim."  Mr.  Hamilton  testifies: 
"The  consideration  for  the  deed  was  the  re- 
leasement  of  Murphy.  Mr.  Murphy  was  un- 
der arrest  at  Decatur,  Alabama.  The  com- 
plainant stated  that  if  this  conveyance  was 
not  made,  and  Murphy  released,  he  would 
have  him  put  in  the  coal  mines,  and  work  it 
out  at  40  cents  per  day,  and  he  stated  this  in 
my  presence,  after  I  had  got  to  Decatur."  This- 
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statement  is  not  denied  by  Mr.  Loud.  We 
find,  then,  us  a  fact,  that  the  purpose  of  the 
transaction  was  to  release  Murphy  from  ar- 
rest, and  to  quiet  his  prosecution  for  the  of- 
fense of  embezzlement;  and,  further,  that  it 
was  entered  into  after  the  above-mentioned 
threat  was  made. 

Mr.  Hamilton  testifies  that  when  the  pa- 
pers were  executed  by  him  he  was  very  much 
excited,  and  hardly  knew  what  he  was  do- 
ing, on  account  of  the  condition  of  his  daugh- 
ter. This  statement,  however,  is  not  borne 
out  by  the  other  facts  in  the  record.  The 
negotiation  was  begun  in  the  morning,  and 
the  terms  agreed  on,  but  the  papers  were  not 
executed  until  the  afternoon  of  the  same  day. 
Mr.  Hamilton's  daughter  told  him  that,  if  he 
would  execute  the  deed  to  the  house  and  lot 
in  Elora,  she  would  consider  it  as  her  part  of 
his  estate,  and  would  ask  no  more  from  him. 
When  asked  about  this  matter  in  cross-ex- 
amination, as  to  why  his  daughter  made  such 
a  proposition  to  him,  and  if  he  was  hesitat- 
ing about  making  the  deed,  he  answered: 
"Well,  I  did  not  know  what  I  would  do.  I 
did  not  know  what  kind  of  a  compromise  I 
could  make  with  Mr.  Loud."  This  is  not  the 
conduct  of  a  man  overwhelmed  with  grief,  or 
whose  self-poise  is  overthrown  by  mental  ex- 
citement. It  seems  rather  the  act  of  one  who 
was  holding  back,  or  feigning  to  do  so,  with 
expectation,  or  hope,  at  least,  of  getting  bet- 
ter terms.  In  addition  to  this,  after  he  re- 
turned home,  he  went  to  Nashville  to  see  Mr. 
Loud,  and  said  to  him  that  it  was  not  right 
for  him  to  hold  both  the  property  and  the 
note.  This  was  on  the  theory  that  seemed  to 
be  entertained  by  Mr.  Hamilton  at  the  time 
that  the  deed  was  an  absolute  conveyance. 
As  he  returned  from  Nashville,  he  consulted 
his  attorneys  at  Fayetteville.  These  gentle- 
men, on  the  28th  of  August,  1893,  just  two 
weeks  after  the  transaction,  addressed  the 
following  letter  to  Mr.  Loud : 

Dear  Sir: — Mr.  N.  A.  Hamilton,  of  Elora, 
Tennessee,  has  submitted  to  us  a  copy  of  a 
deed  made  by  himself  and  wife  to  you  to 
property  in  Elora,  and  an  assignment  by  you 
to  him  of  one  W.  C.  Murphy's  indebtedness  to 
you.  and,  if  we  understand  the  transaction 
had  between  you  and  Mr.  Hamilton,  an  injus- 
tice has  been  done  Mr.  Hamilton,  perhaps  un- 
wittingly, and  we  write  to  get  your  explan- 
ation of  it,  which  we  hope  you  will  kindly 
give  us,  as  you  understand  it.  It  appears 
that  you  have  an  absolute  deed  to  the  prop- 
erty in  Elora  covered  by  the  deed,  and  also 
Hamilton's  note,  amounting  to  $989.20.  and 
that  Hamilton  only  gets  Murphy's  indebted- 
ness to  you  of  $800.  What  was  Murphy  in- 
debted to  you,  and  was  the  deed  only  to  se- 
cure that?  And,  if  it  was,  why  was  it  that 
Hamilton  gave  you  his  note  for  the  $989.20? 
By  giving  us  a  full  explanation,  in  your  own 
way,  you  will  oblige  us  very  much.  Was  the 
deed  intended  as  a  security,  or  as  absolute 
and  unconditional?  Let  us  hear  from  you 
on  receipt  of  this. 

This  letter  was  turned  over  by  Mr.  Loud 
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to  his  attorney,  Mr.  Kyle,  who,  on  August  30, 
1893,  replied  as  follows: 

Gentlemen: — ^Mr.  Robert  L.  Loud,  of 
Nashville,  Tenn.,  requests  me  to  reply  to  your 
favor  of  the  28th  inst.,  directed  to  him.  W. 
C.  Murphy  was  indebted  to  Mr.  Loud  in  the 
sum  of  $989.20.  This  was  transferred  by 
Mr.  Loud  to  Mr.  Hamilton.  Mr.  Hamilton 
makes  a  deed  to  certain  real  property,  its  es- 
timated value  being  $800,  and  Hamilton  exe- 
cutes his  notes  for  $989.20.  When  the  notes 
are  paid,  with  interest,  the  real  property  is  to 
be  reconveyed  to  Hamilton.  That  was  the 
oral  agreement  made,  as  I  remember  it, 
prior  to  the  execution  of  the  deed  and  bill  of 
sale.  I  do  not  recollect  what  provision,  if 
any,  the  notes  provide  in  the  event  there  is 
default  in  payment.  You  will  see,  from  this, 
Mr.  Loud  does  not  claim  $1,789.20  from  Mr. 
Hamilton,  but  only  $989.20. 

To  this  Mr.  Hamilton's  attorneys  replied 
on  September  2, 1893,  to  Mr.  Kyle  as  follows: 

Dear  Sir: — ^Yours  of  the  30  ult.  received. 
Your  explanation  of  the  transaction  between 
Mr.  Hamilton  and  Mr.  Loud  comports  with 
Mr.  Hamilton's  statement  to  us.  The 
ground  of  complaint  on  the  part  of  Mr.  H. 
is  that  the  papers  do  not  properly  express 
the  transaction,  nor  the  rights  of  the  parties, 
in  this:  that  the  conveyance  of  the  real  es- 
tate of  Mr.  H.  to  Mr.  Loud  appears  to  be  a 
deed  in  fee  to  the  property,  whereas  it  should 
have  been,  and  was  only  intended  as,  a  mort- 
gage security  to  the  $989.20  note.  In  the 
deed  there  should  have  been  the  expression  of 
a  defeasance  to  the  effect  that,  upon  payment 
of  the  note  ( $989.20 ) ,  the  conveyance  should 
be  void,  or  reconveyance  of  the  property.  In 
the  absence  of  such  expression,  it  is  within 
the  power  of  Loud  to  transfer  the  note  and 
the  real  estate  to  innooent  persons  without 
notice,  thereby  causing  Mr.  Hamilton  to  pay 
the  note  and  also  lose  the  real  estate.  We 
would  suggest  that  this  can  be  remedied  by 
Mr.  Loud  making  a  deed  to  the  real  estate  to 
Mr.  Hamilton,  retaining  a  lien^  in  the  deed, 
for  the  payment  of  the  $989.20  note.  If  this 
meets  your  approval,  we  will  draw  the  deed 
and  send  it  to  you  for  examination. 

The  matter  rested  in  this  condition  until 
the  original  bill  was  filed,  on  the  5th  of  De- 
cember, 1895,  more  than  two  years  thereaft- 
er. During  all  this  time  there  was  no  inti- 
mation, so  far  as  the  record  shows,  that  Mr. 
Hamilton  had  acted  under  duress,  or  while 
in  such  a  state  of  mind  as  he  testifies  to  in 
his  deposition.  When  the  answer  was  filed, 
also,  on  the  13th  of  March,  1896,  nearly  three 
years  after  the  transaction,  there  was  still 
no  intimation  of  duress.  In  this  pleading 
the  defense  was  placed  upon  two  grounds : 
First,  that  the  defendant,  Hamilton,  was  not 
liable  on  the  notes,  because  the  deed  had  been 
given  in  payment  of  them;  and,  secondly, 
that  the  transaction  was  illegal,  as  we  infer 
from  the  answer,  on  the  ground  that  the  con- 
sideration given  was  that  a  felony  was  com- 
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pounded.  Finally,  on  tlie  8th  of  March,  1897, 
nearly  four  }ears  after  the  transaction,  the 
cross  bill  was  filed,  charging  duress.  This 
was  the  llr&t  intimation  of  duress  in  the  rec- 
ord, and  the  first  complaint  of  that  character 
which  Mr.  Hamilton  made.  Under  these  cir- 
cumstances, we  cannot  believe  that  he  was 
so  overwhelmed  with  excitement  and  grief 
at  the  time  he  gave  the.  deed  and  notes  that 
he  hardly  knew  what  he  was  doing,  as  he 
testifies.  Nor  can  we  believe  that  he  was 
seriously  influenced  by  the  threat  which  he 

S roves  that  Mr.  Loud  made  about  putting 
[r.  Murphy  in  the  penitentiary,  and  thence 
in  the  coal  mines,  to  work  at  40  cents  per 
day.  We  do  believe,  however,  that,  while 
Mr.  Hamilton  did  purchase  the  indebtedness 
of  Murphy  to  Loud,  that  was  merely  sub- 
sidiary to  the  main  consideration,  which  was 
to  release  his  son-in-law  from  custody  and 
from  prosecution  for  the  embezzlement  of 
which  he  was  guilty,  and  we  find  that  this 
was  the  chief  consideration  of  the  transac- 
tion, as  understood  by  both  Hamilton  and 
Loud,  and  that  in  view  of  this  the  deed  and 
notes  were  executed. 

As  to  the  dontantion  that  the  deed  to  the 
land  was  given  in  satisfaction  of  the  notes, 
the  weight  of  the  evidence  is  very  decidedly 
to  the  contrary.  This  is  shown  both  by  the 
testimony  of  Mr.  Loud  and  Mr.  Kyle;  also 
by  the  fact  that  Mr.  Loud  retained  the  notes, 
and  that  there  was  an  agreement  that  the 
rents  of  the  place  should  he  collected  by  Mr. 
Hamilton,  and  that  he  should  have  credit 
therefor  on  his  notes  when  he  should  forward 
the  amount  to  Mr.  Loud;  and  also  by  the 
correspondence  which  we  have  above  copied. 
The  chancellor,  upon  the  hearing  below,  dis- 
missed the  original  bill,  and  taxed  the  com- 
plainant with  all  of  the  costs,  except  the 
costs  of  filing  Hamilton's  cross  bill  and  of 
taking  Hamilton's  deposition.  Upon  the 
cross  bill  he  decreed  that  Hamilton  was  not 
entitled  to  have  the  deed  to  the  house  and  lot 
set  aside,  and  the  title  reinvested  in  him,  and 
as  to  this  matter  he  decreed  that  the  cross 
bill  Should  be  dismissed,  but,  further,  that 
Hamilton  was  entitled  to  have  the  four  notes 
above  mentioned  declared  void  and  canceled, 
and  a  decree  was  so  entered.  He  taxed  Ham- 
ilton with  the  costs  of  filing  his  cross  bill 
and  with  taking  his  own  deposition.  The 
complainant  appealed  from  so  much  of  the 
decree  as  dismissed  the  original  bill.  The 
defendant^  Hamilton,  appeal^  from  so  much 
of  the  decree  as  denied  him  relief  against  the 
deed.  Both  appeals  were  granted,  but  only 
the  first  was  prosecuted.  But  the  defendant 
assigns  error  upon  the  chancellor's  failure  to 
grant  relief  against  the  deed.  The  complain- 
ant's assignments  are  as  follows :  First,  the 
court  erred  in  dismissing  complainant's  bill, 
because  the  proof  clearly  shows  that  the  in- 
strument was  intended  as  a  mortgage;  sec- 
ond, the  court  erred  in  not  dismissing  de- 
fendant's cross  bill,  because  the  proof  fails  to 
show  that  defendant  signed  the  deed  under 
any  misapprehension  or  duress,  and  does 
show  that  the  transaction  was  supported  by 
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a  valid  consideration,  and  was  dearly  under- 
stood and  freely  entcnred  into. 

First,  as  to  the  subject  of  duress.  In  the 
earliest  case  we  have  upon  this  question 
{Blair  v.  Ooffman,  2  Overt.  176,  6  Am.  Dec. 
669),  it  is  said:  '*Upon  an  issue  of  duress, 
the  inquiry  mxist  necessarily  be  as  to  the  state 
of  mind  of  the  person  pleading  it;  and  not  as 
to  the  existence  of  some  fact,  such  as  acts 
done  or  things  which  are  susceptible  of  dem- 
onstration from  the  senses.  •  •  .  Evi- 
dence of  conversation,  acts  before,  at  the 
time,  and  after  the  supposed  duress,  would 
be  proper  to  show  the  state  of  mind  in  which 
the  act  was  done.  In  the  nature  of  things, 
it  is  the  best  evidence  of  which  the  case  is 
capable;  for  no  man  can  swear  particularly 
how  another  felt  at  the  time  he  did  an  act. 
It  is  not  the  mere  affair  of  a  person  being  in 
prison,  or  under  circumstances  of  hardship, 
that  will  enable  him  to  avoid  an  act.  Such 
things  may  exist,  and  yet  no  coercion.  Hence 
the  necessity  of  the  inquiry  as  to  the  state  of 
the  plaintiff's  mind,  and  no  evidence  so  prop- 
er as  his  own  acts  and  conversation  to  show 
it."  In  the  case  of  McStoeen  v.  MUler,  1 
Heisk.  104,  note,  it  is  said:  "The  rule  is, 
where  a  threat  of  unlawful  mischief  or  in- 
jury to  the  person,  property,  or  good  name  of 
a  party  is  of  sufficient  importance  to  destroy 
his  free  agency,  the  law,  because  of  such  du- 
ress, will  not  enforce  any  contract  which  he 
may  be  induced  by  such  tiireats  to  make. 
The  controlling  question  is,  Was  the  threat 
of  such  a  character  as,  imder  the  circumstan- 
ces surrounding  the  parties  at  the  time,  was 
sufficient  to  overcome  the  mind  and  will,  or, 
in  other  words,  to  destroy  the  free  agency,  of 
a  person  of  ordinary  firmness,  and,  his  free 
agency  being  thus  destroyed,  was  he  thereby 
induced  to  give  his  assent  to  the  oontractT 
If  BO,  the  contract  can  have  no  validity  what- 
ever, because  it  is  wanting  in  the  essential 
elements  of  a  valid  binding  contract,  to  wit: 
the  free  and  voluntary  assent  of  the  minds 
of  the  parties  making  it."  In  the  case  of 
Rollinga  v.  Gate  it  was  held  that,  in  order  to 
constitute  "duress,"  in  its  legal  sense,  it 
must  appear  that  the  party  acted  under 
"some  threatening  of  life,  or  member,  or  of 
imprisonment^  or  beating  of  the  party  act- 
ing, or  of  his  wife,  with  the  view  to  procure 
the  execution  of  the  deed  or  other  instru- 
ment, and  the  danger  existing  or  threatened" 
should  affect  the  person  or  goods  or  proper- 
ty. 1  Heisk.  97,  reaffirmed  in  Bogle  v.  Ham- 
mona,  2  Heisk.  141,  142.  In  McCartney  v. 
Wade,  2  Heisk.  369,  374,  it  is  said:  "It  is 
not  necessary,  in  the  view  of  a  court  of  equi- 
ty, to  show  that  a  party  acted  under  the 
influence  of  extreme  terror  in  making  a  con- 
tract. If  he  acted  imder  threats  or  appre- 
hensions, short  of  duress,  but  imder  such  cir- 
cumstances as  to  show  that  he  was  not  a  free 
agent,  and  was  unable  to  protect  himself, 
the  contract  will  be  annulled."  In  Johnson 
V.  Roland,  2  Baxt.  203,  206,  it  is  said :  "The 
threat  must  be  of  such  a  character  as  to 
overcome  the  mind  and  will,  and  destroy  the 
free  agency,  of  a  person  of  ordinary  firm- 
ness."   To  the  same  general  effect^  see  Belote 
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▼.  Hetiderson,  6  Coldw.  471,  98  Am.  Dec. 
432;  Wilkeraon  v.  Bishop,  7  Coldw.  24; 
hooper  y.  PhiUpa,  1  Shannon,  269 ;  Coffman 
V.  Lookout  Bank,  5  Lea,  232,  40  Am.  Rep.  31. 
The  lastrmentioned  case  is  very  striking  in 
its  facts.  The  substance  of  it  is  that  a  fath- 
er was  called  into  the  back  room  of  a  bank, 
in  the  presence  of  some  of  its  officers,  and 
suddenly  informed  that  his  son  had  forged 
two  notes,  of  $900  each,  and  got  the  money  on 
them  from  the  l^ank,  and  the  notes  were  ex- 
hibited to  the  father.  He  was  greatly  agi- 
tated, and,  as  the  court  said,  "literally  over- 
whelmed by  the  calamity.''  The  bank  offi- 
cers said  that  he  was  greatly  moved  and  dis- 
tressed, and  wept  bitterly.  He  himself  said 
in  his  testimony  that  during  his  interview 
with  the  bank,  owing  to  the  suddenness  of 
the  communication,  and  the  nature  of  the  ca- 
lamity, he  was  incapacitated  from  entering 
into  any  contract  with  full  knowledge  of  its 
scope.  The  proof  of  his-  brother  and  his 
neighbors  was  that  he  was  thoroughly  im- 
nerved  by  the  calamity;  "almost  in  a  state 
of  mental  aberration,"  to  use  the  language  of 
a  neighbor  and  a  physician;  "and  wellnigh 
crazy,"  te  use  the  words  of  other  witnesses. 
This  was  the  state  of  mind  in  which  he  exe- 
cuted the  note  to  the  bank.  Promptly,  with- 
in a  few  days  after  the  transaction,  he  repu- 
diated it,  and  demanded  back  his  note  which 
he  had  given  to  cover  the  two  $900  notes.  In 
this  case  it  seems  that  there  was  no  impris- 
onment of  the  son,  nor  any  threat  to  prose- 
cute him,  or  promise  to  refrain  from  doing 
so.  The  case  goes  otf  on  the  idea  that,  owing 
to  the  shock,  surprise,  and  grief  under  which 
the  father  labored  when  he  executed  the  note, 
he  was  not  in  such  a  nientel  condition  as  to 
enable  him  to  execute  a  contract. 

We  are  referred  by  counsel  to  the  case  of 
City  Nat,  Bank  v.  Kusworm  (Wis.)  26  L.  R. 
A.  48,  and  the  full  note  attached  thereto,  and 
especially  to  pages  64  and  65,  or  the  section 
of  the  note  there  appearing.  The  doctrine 
referred  to  in  the  pages  last  mentioned  may 
be  prefaced  with  this  stetement  from  Lord 
Bacon's  maxims:  "So,  if  a  man  menace  me 
that  he  will  imprison  or  hurt  in  body  my 
father  or  my  child,  except  I  make  unto  him 
an  obligation,  I  shall  avoid  this  duress,  as 
well  as  if  the  duress  had  been  to  my  own  per- 
son." In  section  VI.  of  the  note  referred  to 
it  is  said  that  the  doctrine  applies  to  other 
relations  besides  those  of  husband  and  wife 
or  parent  and  child.  Continuing,  it  is  said : 
'^et,  when  such  a  state  of  mind  ensues  upon 
the  prosecution  or  oppression  of  a  brother, 
and  the  conveyance,  or  other  obligation,  is 
thereby  extorted,  relief  will  not  be  granted 
as  readily  as  where  the  conveyance  or  con- 
tract has  been  extorted  from  either  a  father 
or  son  by  the  duress  of  the  other.  In  such 
cases,  circumstences  of  oppression  or  impo- 
sition must  clearly  appear,  and  it  must  not 
be  simply  a  case  where  a  party  may  have 
purchased  immunity  for  his  brother  from 
lawful  prosecution," — citing  Davis  v.  Luster, 
64  Mo.  43.  It  is  said  in  the  same  note  that 
in  Sharon  v.  Oager,  46  Conn.  189,  the  court 
refused  to  foreclose  a  mortgage  executed  by 
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an  aunt  to  secure  her  nephevv's  defalcation 
as  town  treasurer,  procured  by  one  of  the  se- 
lectmen under  threats  and  menace  of  the 
prosecution  of  the  nephew;  and  that,  in 
Bradley  v.  IiHsh,  42  111.  App.  85,  where  the 
notes  were  extorted  through  fraud  and  du- 
ress, in  connection  with  the  criminal  process 
issued  against  a  grandson  charged  with  em- 
bezzlement and  forcery,  the  mortgage  and 
notes  in  question  being  obtained  by  means  of 
a  scheme  whereby  a  warrant  was  procured 
fbr  his  arrest,  the  accused  being  taken  by  the 
deputy  sheriff  to  his  grandmother's  home, 
where,  by  threats  of  putting  him  in  the  pen- 
itentiary, knowing  her  great  affection  for 
him,  the  note  and  mortgage  in  question  were 
procured,  the  court  held  the  mortgage  null 
and  void,  and  directed  it  set  aside  as  a  cloud 
upon  title  and  delivered  up  for  cancelation, 
and  enjoined  ite  enforcement.  Referring, 
again,  to  the  case  of  Davis  v.  Luster,  it  is 
said  in  the  same  note  that  this  was  a  case 
where  it  was  sought  to  set  aside  a  convey- 
ance procured  by  means  of  threate  of  prose- 
cution of  the  plaintiff's  brother,  and  that  the 
court  held  that,  in  order  to  entitle  the  plain- 
tiff to  the  relief  sought,  he  must  show  that  it 
was  given  for  the  express  purpose  of  freeing 
his  brother  from  prosecution  upon  an  inno- 
cent charge,  and  that  the  prosecution  was 
unlawful,  and  also  must  show  that  the  deed 
was  .executed  upon  the  belief  that  ite  nonex- 
ecution  would  lead  to  a  criminal  prosecution. 
We  are  referred  by  defendant's  counsel  espe- 
cially to  the  case  of  Snyder  v.  Willey,  33 
Mich.  483,  mentioned  in  the  same  note.  In 
this  case  it  appears  that  a  joint  and  several 
promissory  note  was  given,  and  a  material 
part  of  the  consideration  was  the  stifling  of 
two  criminal  prosecutions,  one  for  forgery, 
commenced  by  the  plaintiff  against  defend- 
ant's son-in-law,  and  it  was  held  that  the 
notes  were  void,  and  their  collection  could 
not  be  enforced,  the  consideration  being  il- 
legal. In  tlie  case  just  referred  to  the  fath- 
er-in-law's signature  was  procured  mainly  by 
the  entreaties  of  the  daughter,  urged  on, 
and  her  fears  played  upon,  by  the  plaintiff, 
the  court  admitting  her  evidence  as  to  the 
inducement  as  part  of  the  res  gestcs.  The 
case  last  cited  does  not  go  to  the  extent  of 
holding  that  a  son-in-law  would  stend  in  the 
same  relation  with  regard  to  the  question  we 
now  have  in  hand  as  would  a  son  or  wife, 
the  case  going  off  on  a  different  ground  al- 
together. But  we  are  inclined  to  the  opin- 
ion that  where  a  son-in-law  and  his  wife  are 
living  in  harmony,  and  there  is  nothing  to 
show  any  estrangement  between  the  father- 
in-law  and  the  son-in-law,  the  latter  would 
stand  in  the  same  relation,  so  far  as  concerns 
the  present  question,  as  would  the  daughter 
herself.  It  is  without  doubt  true  that  the 
danger  to  the  son-in-law,  and  the  consequent 
grief  and  terror  of  the  daughter,  would  act 
upon  the  father's  heart  with  substantially 
the  same  force  as  if  the  daughter  herself  were 
in  danger,  or,  at  least,  nearly  so.  We  may 
go  further  and  hold,  as  was  done  in  the  caiie 
of  Coffman  v.  Lookout  Bank,  5  Lea,  232,  40 
Am.  Rep.  31,  that  if  a  party's  mind  is  so  agi- 
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tated  from  the  peril  in  which  a  near  relative 
stands,  even  though  there  is  no  prosecution 
or  threat  of  prosecution,  as  that  his  free 
agency  is  substantially  canceled,  a  contract 
made  by  him  under  such  circumstances  could 
not  stand.  But  it  is  said  in  some  of  the 
cases  that  if  a  father  is  appealed  to  to  take 
upon  himself  a  civil  liability,  with  the 
knowledge  that,  unless  he  do  so,  his  son  will 
be  exposed  to  a  criminal  prosecution,  with 
the  moral  certainty  of  conviction,  even 
though  that  is  not  put  forward  by  any  party 
as  a  motive  for  the  arrangement,  he  is  not 
a  free  and  voluntary  agent,  and  the  agree- 
ment he  makes,  under  such  circumstances,  is 
not  enforceable  in  equity.  See  cases  cited  on 
page  66  of  26  L.  R.  A.,  and  note.  We  can- 
not yield  our  assent  to  the  full  extent  of  the 
doctrine  thus  stated.  We  do  not  think  it  can 
be  said  with  truth  that,  owing  to  parental 
affection,  such  a  proposition  made  to  a 
father  for  the  release  of  his  son, — that  is,  by 
the  execution  of  the  father's  obligation, — 
would  leave  him  no  alternative  but  to  exe- 
cute the  obligation,  and  thus  substantially 
for  the  time  destroy  his  free  agency.  If  this 
were  a  sound  view,  few  bail  bonds,  where  the 
father  executes  them  as  surety  for  the  son, 
could  be  held  good,  and  the  same  infirmity 
would  exist  in  obligations  executed  for  coun- 
sel fees.  The  principle  would  be  the  same. 
What  we  mean  to  say  is  that  a  proposition  of 
the  nature  referred  to,  made  to  a  father, 
would  not  be  such  as,  under  the  normal  oper- 
ation of  the  principles  and  emotions  govern- 
ing human  conduct,  would  necessarily  com- 
mand his  compliance,  or  deprive  him  of  his 
free  agency.  The  situation  referred  to 
would  no  doubt  be  very  strong  evidence  to 
support  a  charge  of  duress,  and,  in  the  ab- 
sence of  other  evidence,  sufficient,  but  not 
necessarily  conclusive.  In  the  face  of  these 
facts,  it  may  yet  be  shown  that  the  father 
was  in  such  a  state  of  mind  as  that  he  was 
able  to  consider  the  propriety  of  the  act  pro- 
posed, not  only  from  the  standpoint  of  pa- 
rental affection,  but  also  from  the  stand- 
point of  moral  and  legal  duty.  This  we  say 
with  regard  to  legal  prosecutions.  Of 
course,  the  same  situation  may  also  arise  in 
case  of  the  threat  of  a  prosecution  without 
legal  justification.  ^Vhether  obligations  so 
obtained  would  not  be  invalid  for  another 
reason — that  is,  as  being  without  considera- 
tion, and  against  public  policy,  as,  in  the 
case  of  legal  prosecutions,  the  compounding 
of  felonies — is  another  matter,  the  above  ol? 
servations  being  confined  merely  to  the  de- 
fense of  duress. 

And  in  this  connection  it  is  proper  to  ob- 
serve that  confusion  occurs  in  citing  cases 
under  the  law  of  duress,  if  we  fail  to  dis- 
tinguish between  those  instances  in  which 
obligations  are  given  for  the  purpose  of  com- 
pounding criminal  prosecutions  and  those  in 
which  a  party  may  be  lawfully  released  from 
custody  upon  the  payment  of  a  sum  of  mon- 
ey. It  is  said  that,  in  order  to  put  a  party 
under  duress  by  imprisonment, — ^that  is,  le- 
gal duress, — the  imprisonment  must  be  un- 
lawful, or  there  must  be  an  abuse  of,  or  an 
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oppression  under,  legal  process  or  legal  de- 
tention. 6  Am.  &  £ng.  Enc.  Law,  p.  62.  lu 
a  note  to  the  above  authority,  it  is  said  that 
where  there  is  an  arrest  for  an  improper 
purpose  without  just  cause,  or  where  there 
is  an  arrest  for  a  just  cause  but  without 
lawful  authority,  or  for  a  just  cause  but  for 
an  unlawful  purpose,  the  rule  is  that,  in 
either  of  the  events,  the  party  arrested,  if  he 
is  thereby  induced  to  enter  into  a  contract, 
may  avoid  it  as  one  procured  by  duress. 
Again,  it  is  said  that  it  is  a  general  rule  that 
imprisonment  by  order  of  the  law  is  not  du- 
ress; but,  to  constitute  duress  by  imprison- 
ment, either  the  imprisonment,  or  the  duress 
after,  must  be  tortious  and  unlawful.  If, 
therefore,  a  man,  supposing  that  he  has  a 
cause  of  action  against  another,  by  lawful 
process  cause  him  to  be  arrested  and  impris- 
oned, and  the  defendant  voluntarily  executes 
a  deed  for  his  deliverance,  he  cannot  avoid 
such  deed  by  duress  of  imprisonment,  al- 
though in  fact  the  plaintiff  had  no  cause  of 
action,  but  although  the  imprisonment  be 
lawful,  unless  the  deed  be  made  freely  and 
voluntarily,  it  may  be  avoided  by  duress; 
citing  Waticins  v.  Baird,  6  Mass.  506,  4  Am. 
Dec.  170.  Again,  it  is  said  (p.  64)  a  con- 
tract made  by  one  under  arrest,  through 
lawful  process,  as  a  condition  of  his  deliver- 
ance from  imprisonment,  cannot  be  avoided 
on  the  ground  of  duress,  although  it  be 
shown  that  no  cause  of  action  really  existed; 
citing  Clark  v.  Turnbull,  47  N.  J.  L.  265,  64 
Am.  Rep.  157,  and  numerous  other  authori- 
ties. The  case  last  referred  to  was  as  fol- 
lo\^  s :  The  plaintiff,  Clark,  advanced  money 
to  Henry  E.  Turnbull,  in  the  city  of  New 
York,  to  the  amoimt  of  about  $4,000.  She 
insisted  that  he  received  the  money,  as  her 
agent,  to  invest  for  her  in  good  interest-bear- 
ing security,  and  that  he  fraudulently  appro- 
priated the  money  to  his  own  use.  The  de- 
fendant, who  was  a  brother  of  Henry  E. 
Turnbull,  claimed  that  the  money  so  ad- 
vanced to  him — that  is,  to  Henry  E.  Turn- 
bull — was  placed  with  him  as  a  stock  brok- 
er, under  instructions  to  invest  in  stock  spec- 
ulations on  margins,  and  that  it  was  used  in 
such  gaming  transactions,  and  lost.  To  as- 
sert her  claim  for  this  money  as  a  debt,  the 
plaintiff  brought  suit  against  Henry  E. 
Turnbull  in  one  of  the  courts  of  New  Yorl^ 
under  which  legal  proceedings  the  defendant 
therein  was  arrested  and  taken  into  custody. 
While  so  in  custody,  in  an  arrangement  to 
settle  that  suit,  Walter  A.  Turnbull,  his 
brother,  the  defendant  in  the  case  above  re- 
ferred to,  was  called  in  to  participate,  and 
did  BO  by  advancing  for  Henry  $1,200  in  cash, 
and  giving  to  him  the  promissory  note  sued 
on,  which  Henry  indorsed  to  the  plaintiff  for 
the  balance.  Henry  was  thereupon  released 
from  his  imprisonment,  and  the  suit  against 
him  was  subsequently  discontinued.  This 
state  of  facts  it  was  held  did  not  support  the 
defense  of  duress.  So,  in  this  state,  it  ia 
held  that,  under  our  statute,  an  agreement 
based  upon  the  settlement  of  an  embezzle- 
ment by  a  private  agent  of  the  funds  of  his 
principal  would  be  a  legal  agreement,  even  if 
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tliere  were  included  in  a  pitrt  of  it  a  etipula- 
tion  not  to  prosecute  the  agent  criminally. 
Allai  V.  Dunham,  92  Tenn.  257,  269.  The 
making  of  a  contract  to  be  releaaed  from  im- 
prisonment in  such  a  case  could  not  be  de- 
feated by  the  defense  of  duress  put  forward 
by  the  embezzler  himself,  and  a  fortiori 
oould  noi  be  defeated  by  a  near  relative  who 
should  execute  such  a  contract  for  the  deliv- 
erance of  the  prisoner. 

To  apply  what  has  been  said:  We  are  of 
opinion  that  the  facts  stated  fail  to  show 
that  the  defendant  acted  under  duress;  and 
that  they  also  show  that  he  ratified  the  con- 
tract. The  absence  of  duress  is  shown  by 
the  deliberation  with  which  the  contract  was 
made  at  Decatur ;  by  the  understanding  had 
between  the  father  and  daughter  as  U>  the 
advancement;  by  his  own  statement  that  he 
was  manoeuvering  for  a  compromise;  by  his 
trip  to  Nashville,  and  conference  with  com- 
plainant. Loud;  by  the  correspondence  insti- 
tuted on  his  behalf  by  his  attorneys,  with  his 
sanction;  and  by  the  long  delay  to  bring 
forward  any  objection  to  the  contract  on  the 
ground  of  duress.  The  ratification  is  shown 
by  the  same  acts,  above  referred  to,  whicli 
happened  subsequent  to  the  execution  of  the 
contract,  and  also  by  the  delay  mentioned. 
Where  a  contract  is  sought  to  be  avoided  as 
procured  under  duress,  the  party  wronged 
must  proceed  promptly.  If  he  remain  silent, 
keeps  the  property  received,  or  recognizes  the 
contract  by  affirmative  acts,  he  will  be  held 
to  have  waived  the  duress.  6  Am.  &  Eng. 
Enc.  Law,  p.  88.  We  have  also  an  authority 
in  this  state  to  the  eflfect  that  contracts  pro- 
cured by  duress  may  be  ratified.  Belote  v. 
Henderson,  5  Coldw.  471,  476,  98  Am.  Dec. 
432. 

As  to  the  point  that  the  consideration  of 
the  obligation  given  was  the  compounding  of 
a  felony,  and  therefore  that  it  was  void  on 
grounds  of  public  policy,  this  is  met  by  the 
case  of  Allen  v.  Dunham,  92  Tenn.  257,  269, 
«id  the  discussion  in  connection  therewith. 
It  is  true  that  the  transaction  occurred  in 
Alabama,  but,  there  being  no  proof  as  to  the 
law  of  Alabama  in  this  class  of  cases,  we 
must  presume  that  it  is  the  same  as  our  own. 
We  therefore  hold  that  the  contract  was  not 
void,  as  against  public  policy. 

It  is  insisted  by  defendant  that  it  was  not 


proper  to  hear  proof  below  to  show  on  behalf 
of  complainant  that  the  deed  above  referred 
to  was  a  mortgage,  and  not  a  deed.  It  is 
said  that  such  proof  is  competent  in  favor  of 
the  maker  of  an  instrument,  but  no  authori- 
ty authorizes  its  introduction  in  behalf  of 
the  vendee.  No  objection  was  urged  in  the 
court  below  on  this  ground.  But  the  objec- 
tion itself  has  no  real  weight,  as  we  think, 
in  any  event.  It  was  certainly  competent 
for  the  complainant  to  defend  the  charge  of 
the  cross  bill,  and  show,  as  a  matter  of  fact, 
the  notes  were  not  paid,  or  intended  to  be 
paid,  by  the  deed.  We  have  held  that  this 
was  very  clearly  proved.  The  defendant  al- 
so insisted,  in  the  correspondence  which  we 
have  copied,  that  the  deed  was  only  intended 
as  security  for  the  notes,  and  the  complain- 
ant admits  that  this  was  true.  So  it  is  es- 
tablished that  the  deed  was  in  fact  a  mere 
security.  It  is  established  in  the  manner 
just  stated,  and  also  by  the  direct  proof  of 
two  witnesses,  as  against  the  defendant's  tes- 
timony alone.  But  if  it  be  conceded  that  the 
deed  was  indeed  absolute,  inasmuch  as  it  is 
shown  that  the  notes  were  never  paid  the  de- 
fendant could  not  be  heard  to  object  that  the 
complainant  should  sell  his  own  land  for 
their  payment  However,  as  stated,  it  is  ful- 
ly proved  that  the  notes  are  unpaid,  and  that 
the  deed  was  intended  as  a  mere  security. 

The  result  is  the  decree  of  the  chancellor 
dismissing  the  original  hill,  and  decreeing  re* 
lief  against  the  notes  under  the  cross  hiU, 
must  be  reversed,  and  a  decree  must  be  en- 
tered here  in  favor  of  the  complainant,  Loud, 
against  the  defendant,  Hamilton,  for  the 
amount  of  the  notes  and  interest,  and  also  to 
sell  the  land  described  in  the  bill  for  the  pay- 
ment thereof.  The  decree  will  direct  a  sale 
on  a  credit  of  twelve  months,  and  in  bar  of 
the  equity  of  redemption,  a  special  prayer  to 
this  effect  appearing  in  the  bill.  The  defend- 
ant will  pay  the  costs  of  this  court  and  of 
the  court  below. 

All  the  Judges  concur. 

Messrs.  Chambers  ft  Zareeor  for  appel- 
lant. 

Messrs.  Holman  ft  Carter  for  appellee. 

The  above  decision  was  affirmed  by  the  su- 
preme court  March  2,  1899,  without  any 
written  opinion. 


WISCONSIN  SUPREME  COURT. 


Bertha  HACK,   Guardian   of   Alma   Mack, 

Appt., 

V. 

Marie  PRANG,  Impleaded,  etc.,  Bespt. 


( 


.Wis. 


) 


1.     Tlireata  to  arrest  a  man  for  embes- 
slenient    unless    his    wife    will    execute    a 

Note. — As  to  effect  of  duress  on  relatives,  see 
case  of  Loud  v^  Hamilton  (Tenn.)  ante,  400, 
also  note  to  City  Nat.  Bank  v.  Kusworm  (Wis.) 
26  L.  B.  A.  48. 

As  to  the  defense  of  fraud  against  bona  fide 
holder  of  a  negotiable  Instrument,  see  note  to 
Green  v.  Wllkle  (Iowa)  36  li.  R.  A.  434. 
-45  L.  R.  A. 


mortgage  constitute  duress,  which  will  avoid 
the  mortgage  made  by  her,  If  they  were  suf- 
ficient to  control  her  will. 

a.  A  flraardlan  Is  a  bona  fide  bolder  of 
an  nnn&atnred  note  taken  from  a  former 
joint  guardian,  who  has  resigned,  to  pay  an 
Indebtedness  to  the  ward  for  property  which 
the  resigning  guardian  has  had  and  failed  to 
account  for. 

8.  Tbe  defense  of  dnre««  is  one  of  the 
defenses  to  negotiable  paper  which  is  cut  oflC 
by  transfer  to  a  bona  fide  holder. 

(June  22,  1899.) 
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APPEAL  by  plaintiff  from  a  judgment  ol 
the  Superior  Court  for  Milwaukee  Coun- 
ty in  f&vor  of  defendant  in  a  proceeding  to 
foreclose  a  mortgage  which  defendant  al- 
leged to  be  void  for  duress.    Reversed, 

Statement  by  TRTinsloWy  J.: 

This  is  an  action  of  foreclosure  of  a  note 
and  mortgage  for  $2,600  executed  Jime  10, 
1892,  by  the  defendaiiit  Marie  J.  Prang  and 
her  husband,  William  Prang,  a^d  delivered 
to  one  Herman  S.  Mack,  and  assigned  by  him 
to  the  plaintiff,  as  guardian  of  Alnoa  Mack, 
December  19,  1894,  and  before  maturity. 
The  mortgage  covered  real  estate  in  the  city 
ol  Milwaukee,  which  was  the  property  of 
the  defendant  Marie  Prang,  and  both  note 
and  mortgage  were  given  to  secure  payment 
of  an  indebtedness  Uien  owing  by  tiie  hus- 
band, William  Prang,  to  Herman  S.  Mack. 
The  defense  was  that  both  note  and  mort- 

fage  were  executed  by  iftie  defendant  Marie 
'ran^  under  duress,  consisting  of  threats  of 
imprisonment  of  her  husband,  William 
Prang.  The  action  was  referred  to  W.  J.  Mc- 
Elroy,  Esq.,  to  hear,  try,  and  determine  the 
tame.  The  referee  found  that  prior  to  the 
10th  of  June,  1892,  William  Prang  was  a 
traveling  salesman  in  the  employ  of  H.  S. 
Mack  &  Co.,  of  Milwaukee,  and  that  at  said 
time  he  had  appropriated  to  his  own  use,  of 
the  moneys  of  said  firm,  more  t^ian  $5,000; 
tJhat  during  three  days  prior  to  and  on  the 
10th  day  of  June,  1892,  Herman  8.  Mack, 
directly  and  through  tdie  defendant  William 
Prang,  threatened  Marie  that,  if  she  did  not 
execute  the  note  and  mortgage  in  queetiooi, 
lie  would  prosecute  her  hu)S>and,  William 
Prang,  and  have  him  sent  to  prison,  and  that 
Marie  executed  said  note  and  mortgage  only 
under  the  fear  that,  if  she  refused  to  execute 
the  same,  her  husband  would  be  prosecuted 
and  sent  to  prison;  that  no  money  was  ever 
paid. or  authorized  to  be  paid  by  the  defend- 
ant Marie  Prang  upon  said  note  and  mort- 
gage, nor  had  she  knowledge  of  any  payment 
being  made  thereon;  that  the  amount  due 
on  the  note  from  William  Prang  to  the  plain- 
tiff amounted  to  the  sum  of  $3,321.25.  And 
as  conclusions  of  law  the  referee  found  that 
the  defendant  Marie  Prang  was  entitled  to 
judgment  of  dismissal  of  the  action  with  coste, 
and  that  as  to  her,  said  note  and  mortgage 
be  canceled,  and  that  the  plaintiff  was  en- 
titled to  judgment  against  William  Prang 
for  the  amount  of  the  note  wilih  costs.  Upon 
motions  being  made  by  the  plaintiff  to  modi- 
fy said  report,  and  by  the  defendant  to  con- 
firm the  same,  the  court  modified  i^e  find- 
ings by  adding  a  finding,  in  effect,  that  ihe 
plaintiff  was  and  is  a  bona  fide  purchaser, 
for  value  and  before  maturity,  of  the  note 
and  mortgage  in  question,  and  also  that  at 
the  time  of  the  execution  of  said  mortgage 
the  will  of  said  Marie  Prang  was  over- 
powered by  said  threate,  and  that  the  execu- 
tion of  said  mortgage  by  her  was  not  her 
voluntary  act.  Thereupon  judgment  was 
entered  in  favor  of  the  defendant  Marie  J. 
Prang,  setting  aside  the  said  note  and  mort- 
gage as  to  her,  and  from  l^t  iudgment  this 
appeal  is  taken. 
45  L.  R.  A. 


Messrs,  Miller,  Noyes,  Miller,  ft  TRTalil* 

for  appellant: 

The  evidence  on  behalf  of  the  defendant 
does  not  show  that  there  was  any  danger  of 
the  alleged  threat  being  immediately  car- 
ried out.  nor  that  such  tihreat  implied  any 
harsh  or  unusual  use  of  criminal  process. 
Under  these  circumstances  the  defense  of 
duress  was  not  made  out. 

Wolff  V.  Bluhm,  95  Wia.  267;  6  Am.  ft 
Eng.  Enc.  Law,  pp.  64-69 ;  Campion  v.  Bunk- 
er HUl  Bank,  96  111.  301 ;  lifealley  v.  Oreen- 
ough,  25  N.  H.  325;  Alexander  v.  Pierce,  10 
N.  H.  494;  Eddy  v.  Herrin,  17  Me.  338,  35 
Am.  Dec.  261;  Harmon  v.  Harmon,  61  Me. 
227,  14  Am.  Rep.  556;  Higgins  v.  Brown,  78 
Me.  473;  Hilhom  v.  Bucknam,  78  Me.  482, 
67  Am.  Rep.  816;  Taylor  v.  Jaques,  lOd 
Mass.  291 ;  Landa  v.  Ohert,  45  Tex.  539. 

The  defense  of  duress  cannot  be  set  up  as 
againet  the  appellant,  who  was  a  bona  fide 
purchaser  before  maturity  for  value,  of  the 
note  and  mortgage. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  334 ;  10 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  335 ;  Marti- 
neau  v.  McCollum,  3  Finney,  455;  Andrews 
V.  Hart,  17  Wis.  298;  Fisher  v.  Otis,  S 
Chand.  (Wis.)  83;  W.  W.  KimhdU  Co.  v. 
Mellon,  80  Wis.  133;  City  Nat.  Bank  v.  Kus- 
worm,  01  Wis.  166;  National  Bank  v.  Whee- 
lock,  62  Ohio  St  534. 

The  respondent  ratified  the  note  and  mort- 
gage, and  is  estopped  to  deny  their  validity. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  337. 

Where  a  party  relies  upon  duress  in  equity 
as  a  ground  for  avoiding  his  security,  he 
ought,  as  in  other  cases  of  fraud,  to  move 
promptly  and  not  sleep  upon  his  righte.  If 
he  goes  on  and  by  his  oooduct  assumes  the 
contract  to  be  in  force  until  the  position  of 
the  other  party  in  respect  to  it  has  changed, 
he  ought  to  be  held  to  have  affirmed  it. 

Lyon  V.  Waldo,  36  Mich.  346;  Eherstein 
V.  WUlots,  134  111.  101;  10  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  337;  Bchultz  v.  Culhert- 
son,  46  Wis.  313;  Hildehrand  v.  Tarhell,  VI 
Wis.  446;  Franey  v.  Wauwatosa  Park  Co.  0& 
Wis.  40. 

Messrs.  8ylTeater»  Soheiber,  ft  Orthf 
for  respondent: 

An  arrest,  even  upon  a  legal  warrant  and 
upon  a  criminal  charge  to  compel  the  pay- 
ment of  a  mere  debt,  would  be  misuse  of  le- 
gal process,  and  the  threat  of  such  an  arrest 
may  constitute  unlawful  duress. 

Taylor  v.  Jaques,  106  Mass.  294 ;  Hacketi 
V.  King,  6  Allen,  58;  Morse  v.  Woodworth, 
155  Mass.  252. 

The  facte  proved  and  foimd  by  the  court 
constitute  duress. 

Kuelkamp  v.  Bidding,  31  Wis.  503; 
Schultz  V.  Culhertson,  46  Wis.  313,  49  Wis. 
122;  Schultz  V.  Catlin,  78  Wis.  611;  City 
Nat.  Bank  v.  Kusworm,  88  Wis.  188,  26  L. 
R.  A.  48;  Taylor  v.  Jaques,  106  Mass.  291. 

Duress  is  available  as  a  defense  against  a 
bona  fide  purchaser  for  value  before  matur- 
itv. 

Story,  Bills  of  Exchange, '9  185;  1  Dan. 
Neg.  Inst.  858;  1  Parsons,  Notes  ft  Bills, 
276;  Palmer  v.  Poor,  121  Ind.  135,  6  L.  R.  A. 
469;  Barry  v.  Equitahle  Life  Assur.  Soe,  59 
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N.  Y.  687 ;  Hatch  y.  Barrett,  34  Kam.  233 ; 
Duncan  y.  Scott,  1  Campb.  100;  Tiedemaiij 
Com.  Paper,  S  287. 

The  extorted  act  is  nothing  more  nor  less 
than  the  act  of  H.  S.  Mack,  who  used  the 
helpless  person  of  Mrs.  Prang  as  the  influ- 
ence of  forging  her  name. 

Earle  y.  Norfolk  do  N,  B,  Hosiery  Co.  36 
N.  J.  Eq.  192;  Jordan  y.  Elliott,  12  W.  N. 
G.  66. 

Fraud  hi  the  inception  of  a  negotiable 
note,  whereby  the  supposed  maker  was  mis- 
led into  the  signinff  ol  the  note,  he  innocent- 
ly believing  it  to  be  a  paper  of  a  different 
kind  or  character,  and  being  free  from  fraud 
or  negligence  on  his  part,  renders  it  void  in 
the  hands  of  innocent  purchasers  for  value 
before  maturity. 

Walker  v.  Ehert,  29  Wis.  194,  9  Am.  Rep. 
548;  Kellogg  v.  Steiner,  29  Wis.  62C;  Tisoh- 
er  y.  Beckworth,  80  Wis.  55;  Andrews  v. 
Thayer,  30  Wis.  228;  Butler  v.  Car;i9,  37 
Wis.  61 ;  Chipman  y.  Tucker,  38  Wis.  43,  20 
Am.  Hep.  1;  Roberts  v.  McOrath,  38  Wis. 
62;  Griffiths  y.  Kellogg,  39  Wis.  290;  Bow- 
ers y.  Thomas,  62  Wis.  480. 

Appellant  is  not  a  bona  fide  holder  for 
yalue  of  the  mortgage  in  question. 

Herman  S.  Mack  nad  no  ri^ht  to  invest 
his  ward's  money  in  his  (Mack's)  business. 
By  so  doing  he  was  guilty  of  a  conversion 
thereof  and  made  himself  personally  liable 
to  the  estate  for  the  amount.  Consequently 
the  ward  could  not  be  compelled  to  accept 
the  note  and  noortgage  in  payment  of  his 
guardian's  liability  to  him. 

Martin  v.  Davis,  80  Wis.  378. 

Plaintiff  is  chargeable  with  notice  of  the 
acts  of  Mackf  and  took  the  note  and  mort- 
gage subjecft  to  all  equities. 

Conceding  that  he  obtained  it  for  himself 
as  an  individual,  nevertheless  whatever 
knowledge  he  acquired  in  that  oapacity — to 
say  nothing  of  his  express  acts — is  imputa- 
ble to  him  as  guardian. 

McDonald  y.  Fire  Asso,  of  Philadelphia, 
93  Wis.  348. 

The  plaintiff  and  Herman  S.  Mack  were 
coguardiane  at  the  Ume,  and  their  acts  as 
such  were  joint  and  entire.  The  act  of  one 
must  be  taLen  to  have  been  the  act  of  both. 
They  are  one  and  the  same  person  in  legal 
effeot. 

Schouler,  Exrs.  &  Admrs.  S  400. 

There  was  no  consideration  for  bhe  assign- 
ment of  the  note  and  mortgage  from  Mack 
to  her. 

Bowman  v.  Van  Kuren,  29  Wi-j.  209,  19 
Am.  Rep.  664;  Black  y.  Tarhell,  89  Wis. 
390;  Bumham  y.  Merchants*  Exch.  Bank,  92 
Wis.  277. 

TRTiiulow,  J^  delivered  the  opinion  of  the 
court: 

It  is  admitted  that  this  was  a  mortgage 
given  by  the  wife,  upon  her  own  property, 
to  secure  the  debt  of  her  husband,  but  it  is 
claimed  by  the  app^loint  that  there  was  not 
sufficient  evidence  to  establish  the  defense  of 
duress.  We  cannot  agree  with  this  oonten- 
taoiD.  The  d^endant  William  had  been  for 
seveinal  years  a  traveling  salesman  for  Her- 
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man  S.  Mack,  the  original  mortgagee,  am 
was  short  in  his  accounts  to  the  amount  of 
$5,000.  The  evidence  of  both  Marie  and 
William  Prang  was  to  the  effeot  that  both 
Mack  and  his  bookkeeper  personally  oame 
to  see  Mrs.  Prang,  and  threatened  to  prose- 
cute William  for  embezzlement,  and  send 
him  to  jail,  imlees  she  would  give  the  mort- 
gage; that  she  at  first  refused,  and  that  they 
gave  her  a  day  or  two  to  think  the  matter 
over;  that  she  was  greatly  excited  and 
alarmed  at  these  threats,  and  hod  fainting 
spells  both  before  and  after  she  executed  the 
mortgage,  and  that  she  only  executed  it  to 
prevent  her  husband  being  sent  to  jail.  It 
is  true,  this  testimony  was  substantially  con- 
tradicted by  Mack  said  the  bookkeeper,  but 
we  cannot  say  that  the  findings  on  this  point 
were  againdt  the  weight  of  the  evidence. 
Facts  substantially  similar  to  these  have 
frequently  been  held  to  constitute  duress 
which  renders  voidable  a  security  or  oon- 
traot  executed  under  their  influence.  Mo- 
Cormiok  Harvesting  Mach,  Oo.  v.  Hamilton, 
73  Wis.  486;  City  Nat.  Bank  v.  Kusworm, 
88  Wis.  188«  26  L.  R.  A.  48,  and  cases  cited 
in  opinion.  It  is  true  that  the  will  of  the 
person  making  the  cooitiuat  must  be  over- 
come so  that  the  act  is  not  his  volimtary 
act,  but  that  fact  is  found  in  the  presentt 
case,  upon  evidence  which  we  think  sufficient. 
Nor  is  this  doctrine  in  any  way  in  conflict 
with  what  was  said  by  this  court  in  Wolff 
V.  Bluhm,  95  Wis.  257.  That  was  a  case,  as 
distinctly  stated  in  the  opinion,  w'here  the 
evidence  showed  that  the  will  was  not  over- 
come, and  the  party  acting  under  the  alleged 
duress  was  free  to  act  as  he  chose,  and  only 
acted  after  consulting  his  friends  and  neig4i- 
bors.  It  was  also  there  said  that  in  order 
to  constitute  duress  "the  threat  must  be  of 
such  a  nature,  and  made  under  such  circum- 
stances, as  to  oonatituite  a  reasonably  ade- 
quate cause  to  control  the  will  of  tbe  threat- 
ened person,  and  must  have  that  effeot,  and 
the  act  soughit  to  be  avoided  must  be  per- 
formed by  such  person  whUe  in  such  condi- 
tion." 

The  fact  of  duress  being  found  upon  suffi- 
cient evidence,  two  furSier  questions  re- 
quire consideration,  namely:  Was  tiie  plain- 
tiff a  bona  fide  holder?  and,  if  so,  does  such 
fact  cut  off  the  defense  of  duress? 

The  court  below  found  that  the  plaintiff 
was  a  bona  fide  holder  before  due,  and  this 
was  plainly  correct.  The  facte  were  these: 
Herman  Mack  and  Bertlia  Mack,  the  plain- 
tiff, were  joint  guardians  of  Alma  Mack,  an 
infant.  Herman  received  $10,000  of  the 
property  of  Alma,  and  in  December,  1894, 
was  in  failing  circumstances,  and  unable  to 
account  for  it.  Thereupon  he  resigned  his 
guardianship,  wliich  resignation  was  accept- 
ed by  the  county  court,  leaving  Bertha  sole 
guardian.  After  i-esigning,  he  turned  over 
this  note  and  mortgage  to  Bertha,  who  re- 
ceived it  in  payment,  pro  tanto,  at  its  face 
value,  upon  Herman's  indebtedness  to  his 
ward.  It  had  not  matured  when  thus  sold 
to  Bertha.  No  reason  is  perceived  why  the 
remaining  gtiardian  might  not  receive  the 
mortgage  in  payment  of  the  former  guard- 
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ian's  lkiJ[)ility  to  the  ward, — at  leafft,  to  the 
amoun't  of  its  actual  value.  A  transfer  of 
negotiable  paper  before  due  in  payment  of 
a  pre-exi&ting  debt  constitutes  the  purchaser 
a  bona  fide  holder.  Shufeldt  v.  Pease,  16 
Wis.  659;  Kellogg  v.  Fancher,  23  Wis.  21, 
99  Am.  Dec.  96. 

There  is  «onie  oonflidt  in  the  authorities 
upon  the  question  whether  the  defense  of 
duress  by  threats  can  be  euccessfuUy  urged 
against  a  bona  fide  holder  for  value  of  nego- 
tiatble  paper^  but  the  better  opinion  and 
weight  of  authority  is  that  such  defense 
stands  upon  tine  same  footing  as  other  de- 
fenses which  may  be  maxle  as  between  the  orig- 
inal parties,  but  is  cut  off  when  the  paper 
reaches  the  hand-s  of  a  bona  fide  holder.  Fair- 
hanks  V.  S}ww,  145  Mass.  153;  Farmers'  d 
M.  Bank  v.  Butler,  48  Mich.  192;  Clark  v. 
Pease,  41  N.  H.  414;  Beals  v.  Neddo,  1  Mc- 


Crary,  206,  2  Fed.  Rep.  41 ;  Martineau  v. 
McCoilum,  3  Pinney,  455 ;  4  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  334.  Duress  which  consists 
of  three/ts  of  imprisonment  of  a  husband  or 
a  child  is  a  species  of  fraud,  which  renders 
the  contract  made  under  its  influence  void- 
able only,  and  not  void.  City  Nat.  Bank  v. 
Ktisworm,  91  Wis.  166.  If  it  be  simply  a 
voidable  contract,  then  it  follows  naturally 
that,  when  the  contract  consists  of  negotia- 
ble pa'per,  the  defense  is  cut  off  by  truisfer 
to  a  bona  fide  purchaser  before  maturity,  in 
the  same  manner  that  other  defenses  upon 
the  ground  of  fraud  are  out  off.  The  con- 
clusion is  that  the  plaintiff  was  ent»tled  to  a 
judgment  of  foreclosure  notwithstanding  the 
dui-ess. 

Judgment  revei'sed,  and  actioo  remanded, 
with  directions  to  enter  the  usual  judgment 
of  foreclosure  and  sale. 
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Julia  E.  HOFFMAN,  Exrx.,  etc.,  of  Lee 

Hoffman,  Deceased, 

v. 

John  Mcmullen. 

<48  U.  S.  App.  696,  83  Fed.  Rep.  372,  28  C.  C. 

A.  178.) 

1.  An  aflrreenient  between  bidders  for 
pnbllc   ^ork  to  pool  their  Interests, 

procure  the  contract  at  the  highest  price 
possible,  each  having  knowledge  of  the  other's 
bid  for  that  purpose,  and  divide  the  profits 
while  representing  themselyes  as  rival  bid- 
ders. Is  void  80  that  In  case  the  contract  Is 
procured  in  the  name  of  one  of  them,  the 
work  done  and  the  money  paid  to  him,  the 
others  will  have  no  standing  In  court  to  com- 
pel an   accounting. 

H.  That  a  mnnldpal  corporation  bas 
accepted  irork  done  nnder  a  contract 
let  upon  competitive  bidding,  and  paid  the 
price  with  knowledge  of  a  partnership  agree- 
ment between  the  bidders  which  enhanced  the 
contract  price,  will  not  entitle  the  partners  to 
an  account  of  the  profits  from  one  of  their 
number  who  received  the  money  on  the  ground 
that  the  municipality  was  not  injured  by  the 
Illegal  partnership  agreement. 

3.  A  contract  by  IntendlnfC  bidders  for 
pnbllc  urork  to  procnre  tbe  contract 
for  a  price  as  blsrb  as  possible  and 
become  partners  in  its  execution  is  not,  after 
the  work  has  been  done,  and  the  money  paid 
to  one  of  them,  within  the  rules  that  a  con- 
tract will  be  enforced  even  if  Incidentally 
connected  with  an  illegal  transaction,  pro- 
vided It  is  supported  by  an  Independent  con- 
sideration, and  that  after  the  Illegal  contract 
has  been  fully  executed  one  party  in  posses- 
sion of  the  gains  will  not  be  tolerated  to  in- 
terpose the  objection  that  the  business  was  In 
violation  of  law,  so  as  to  enable  the  other 
parties  to  compel  an  accounting. 

(October  4,  1897.) 

Noi'B. — As    to    the    effect    of    preventing    or 
checking  bids  upon  the  validity  of  sales  at  auc- 
tion, see  note  to  Herndon  v.  Gibson  (S.  C.)  20 
L.  R.  A.  545. 
45  L.  R.  a. 


CROSS-APPEALS  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the 
District  of  Oregon  in  a  suit  to  compel  am  ac- 
counting of  alleged  partnership  transac- 
tions; defendant  appealing  from  so  much  of 
the  decree  as  sustained  the  partnership  and 
directed  the  accounting,  and  plaintiff  appeal- 
ing from  so  much  as  allowed  the  managing 
partner  his  salary  and  refused  to  allow  inter- 
est and  costs.  Reversed  on  defendants  appedL 

The  facts  are  stated  in  the  opinion. 

On  writ  of  certiorari  from  the  Supreme 
Court  of  the  United  States  the  decision  in 
this  case  was  affirmed  May  22,  1899.  See 
McMullen  v.  Hoffman,  174  U.  S.  639,  43  L. 
ed.  1117. 

Messrs,  Dolph,  Mallory,  ft  Siaioiiy  for 
appellant : 

Any  agreement  which  in  its  object  or  nec- 
essary operation  tends  to  diminish  competi- 
tion for  the  obtainment  of  a  public  or  quasi- 
public  contract  to  the  detriment  of  the  pub- 
lic or  those  awarding  the  contract  is  void. 

Gihhs  V.  Smith,  115  Mass.  592. 

Nor  is  it  any  answer  to  show  that  no  in- 
jury has  been  done  to  the  party  selling. 

Atcheson  v.  Mallon,  43  N.  Y.  14/,  3  Am. 
Rep.  678;  Doolin  v.  Ward,  6  Johns.  194; 
Wilbur  V.  Hou),  8  Johns.  444;  Woodworth  v. 
Bennett,  43  N.  Y.  273,  3  Am.  Rep.  706;  Hot- 
man  v.  Johnson,  1  Cowp.  343;  Belding  ▼. 
Pitkin,  2  Cai.  147;  Breslin  v.  Brown,  24 
Ohio  St  665,  15  Am.  Rep.  627;  Swan  y. 
Chorpenning,  20  Cal.  182:  Oulick  v.  Ward, 
10  N.  J.  L.  107,  18  Am.  Dec.  389 ;  Weld  ▼. 
Lancaster,  56  Me.  453;  Hannah  v.  Fife,  27 
Mich.  172 ;  Hunter  v.  Pfeiffer,  108  Ind.  197 : 
Sharp  V.  Wright,  35  Barb.  236;  Buck  v.  AU 
lee,  26  Vt.  184,  62  Am.  Dec.  564;  Scott  ▼. 
Duffy,  14  Pa.  18;  Providence  Tool  Co,  t. 
y orris,  2  Wall.  45,  17  L.  ed.  868;  Jenkins  t. 
Frink,  30  Cal.  586,  89  Am.  Dec.  134;  Woo- 
ton  V.  Hinkle,  20  Mo.  290;  Noyes  v.  Day,  14 
Vt.  384;  Kelly  v.  Devlin,  58  How.  Pr.  487; 
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Loyd  V.  MaUme,  23  111.  43,  74  Am.  Dec. 
179 ;  Woodruff  v.  Berry,  40  Ark.  251 ;  Jones 
V.  Caswell,  3  Johns.  Cas.  29,  2  Am.  Dec.  134; 
I'Aompson  V.  Davies,  13  Johns.  112. 

The  law  looks  to  the  general  tendency  of 
such  contracts.  The  vice  is  the  very  nature 
of  the  contract,  and  it  is  condemned  as  be- 
longing to  a  class  which  the  law  will  not 
tolerate. 

Richardson  v.  Crandall,  48  N.  Y.  348;  At- 
oheson  v.  Mallon,  43  N.  Y.  147,  3  Am.  Rep. 
678;  Swan  v.  Chorpenning,  20  Cal.  182; 
Weld  V.  Lancaster,  56  Me.  453;  Hunter  v. 
Ffeiifer,  108  Ind.  197;  Buck  v.  Alhee,  26  Vt. 
184,  62  Am.  Dec.  504 :  Greenhood,  Pub.  Pol. 
178;  Uolladay  v.  Patterson,  5  Or.  177. 

The  question  of  the  validity  of  a  contract 
does  not  depend  upon  the  circumstance 
whether  it  can  be  shown  that  the  public  has, 
in  fact,  suffered  any  detriment,  but  whether 
the  contract  is  in  its  nature  such  as  might 
have  been  injurious  to  the  public. 

Oihhs  V.  Smith,  115  Mass.  592;  Engelman 
V.  Skrainka,  14  Mo.  App.  438;  Woodruff  v. 
Berry ^  40  Ark.  251;  2  Pom.  Eq.  Jur.  §  934; 
2  Kent,  Com.  11th  ed.  466,  467. 

The  courts  of  justice  will  allow  the  objec- 
tion that  the  consideration  of  the  contract 
was  immoral  or  illegal  to  be  made  by  the 
guilty  party  to  the  contract;  for  the  allow- 
ance is  not  for  the  sake  of  the  party  who 
raises  the  objection,  but  is  grounded  on  the 
general  principles  of  policy. 

Hope  V.  Linden  Park  Blood  Horse  Asso. 
58  N.  J.  L.  627. 

The  rule  is  the  application  of  the  maxim, 
Ex  turpi  causa  non  oritur  actio. 

Den,  Wooden,  v.  Shoticell,  23  N.  J.  L. 
474 ;  Holnian  v.  Johnson,  1  Cowp.  343 ;  Mar- 
latt  V.  Wartcick,  19  N.  J.  Eq.  439 :  Nellis  v. 
Clark,  20  Wend.  24 :  Fermor's  Case,  3  Coke, 
78a;  Cadogan  v.  Kennett,  2  Cowp.  434; 
Smith  V.  Huhhs,  10  Me.  71;  Cockshott  v. 
Bennett,  2  T.  R.  763:  Cluqas  v.  Paualuna, 
4  T.  R.  406;  Wamcll  v.  Reed,  5  T.  R.  599: 
Bayley  v.  Taher,  5  Ma.ss.  286,  4  Am.  Dec. 
57;  Lynch  v.  Rosenthal,  144  Ind.  86,  31  L. 
R.  A.  835;  Leonard  v.  Poole,  114  N.  Y.  371, 
4  L.  R.  A.  728. 

In  an  action  upon  a  void  contract,  the  de- 
fendant may  prove  illegality  or  fraud  which 
renders  it  void,  although  the  plaifitiff  may 
not  disclose  the  infirmity  in  making  a  prima 
facie  case. 

McMullen  wholly  failed  to  make  good  his 
agreement  to  furnish  funds  at  a  time  when  it 
appeared  that  the  enterprise  was  liable  to 
fail  for  want  of  them. 

Hoft'man,  on  the  16th  of  September,  1893, 
dissolved  the  copartnership,  and  refused 
thereafter  to  recognize  McMullen  as  a  part- 
ner, and  proceeded  to  complete  the  work  on 
his  own  account. 

If  a  partnership  be  without  any  definite 
period  any  partner  may  withdraw  at  a  mo- 
ment's noitice,  when  he  pleases,  and  dissolve 
the  partnership. 

3  Kent.  Com.  11th  ed.  60,  '53,  55;  2 
Lindley,  Partn.  571;  Skinner  v.  Tinker,  34 
Barb.  333 :  McElvey  v.  Leicis,  76  N.  Y.  373 ; 
Fletcher  v.  Reed,  131  Mass.  312;  Blake  v. 
Sweeting,  121  111.  67;  Walker  v.  Whipple, 
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58  Mich.  476;  Solomon  v.  Kirkwood,  55 
Mich.  256;  Summer's  Appeal,  58  Pa.  168,  98 
Am.  Dec.  255;  Carlton  v.  Cummins,  51  Ind. 
478;  Lawrence  v.  Robinson,  4  Colo.  567; 
Pine  V.  Ormsbee,  2  Abb.  Pr.  N.  S.  375;  Ber- 
ry V.  Folkes,  60  Miss.  576;  Whiting  v.  Leak- 
in,  66  Md.  256;  Blaker  v.  Sands,  29  Kan. 
551;  Mason  v.  Connell,  1  Whart.  381;  Swee- 
ney V.  Neely,  53  Mich.  421 ;  Skinner  v.  Day- 
ton, 19  Johns.  613,  10  Am.  Dec.  286;  Miller 
V.  Brigham,  50  Cal.  615;  Bank  v.  Carrollton 
R.  Co.  11  Wall.  624;  Fourth  Nat.  Bank  v. 
New  Orleans  d  C.  R.  Co.  20  L.  ed.  82;  Mar- 
quand  v.  New  York  Mfg.  Co.  17  Johns.  525 ; 
Birry  v.  Folkes,  60  Miss.  576;  Qaty  v.  Tyler ^ 
33  Mo.  App.  494;  Blake  v.  Dorgan,  1  G. 
Greene,  537 ;  Kinloch  v.  Hamlin,  2  Hill,  Eq. 
19,  27  Am.  Dec.  441. 

Messrs.  William  A.  Manry,  R.  Peroy 
Wright,  and  I«.  B.  Cos,  for  appellee: 

The  contract  of  March  6,  1893,  established 
the  relationship  of  partners  between  Hoff- 
man and  petitioner,  and  out  of  this  relation- 
ship and  not  out  of  the  partnership  agree- 
ment, grew  the  rights  which  petitioner  is 
seeking  to  enforce  in  t^is  suit. 

After  the  partnership  has  once  been 
launched,  if  a  controversy  arises  between  the 
partners,  the  cause  of  action  grows  out  of 
and  rests  upon  the  partnership  relation; 
and  if  a  claim  to  property  is  involved,  it  is 
the  property  right  of  the  partner,  growing 
out  of  the  partnership  relation,  although  the 
extent  of  the  right  may  be  defined  by  the  con- 
tract, which  gives  him  his  standing  in  court. 

Lindley,  Partn.  2d  Am.  ed.  2;  Mechem, 
Elements  of  Partnership,  3 ;  1  Bates,  Partn. 
§  78;  Pollock,  Digest  of  Partnership,  §  1; 
Parsons,  l*artn.  4th  ed.  §  6,  note  d;  Story, 
Partn.  §  1 ;  Cox  v.  Hickman,  8  H.  L.  Cas.  268. 

A  partner  who  receives  money  or  other 
property  on  behalf  of  a  partnership  owes 
substantially  the  same  duty  as  an  agent 
owes  to  his  principal,  viz.,  to  account  for 
and  deliver  the  nionev  or  property  received. 

1  Lindley,  Partn.  2d  Am.  ed.  •107,  108; 
Planters'  Bank  v.  Union  Bank,  16  Wall.  483, 
21  L.  ed.  473. 

The  underlying  principle  in  Brooks  v. 
Martin  and  cognate  cases  is,  that  the  plain- 
tiff in  each  of  them  had  a  property  interest 
in  the  subject  of  the  suit  and  a  right  to  re- 
quire the  defendant  to  respond  to  his  de- 
mand, growing  out  of  the  relationship  be- 
tween the  parties;  and  the  plaintiff's  right 
to  recover  could  not  be  defeated  by  showing 
that  he  had  participated  in  some  illegal 
transaction  which  had  been  consummated  be- 
fore the  subject  of  the  controversy  came  into 
existence. 

Sharp  V.  Taylor,  2  Phill.  Ch.  801 ;  Brooks 
V.  Martin,  2  Wall.  70,  17  L.  ed.  732;  Mc- 
Blair  v.  Gibbes,  17  How.  232,  237,  15  L.  ed. 
132,  134;  Planters*  Bank  v.  Union  Bank,  16 
Wall.  483,  21  L.  ed.  473;  Union  R.  Co.  v. 
Durant,  95  U.  S.  576, 24  L.  ed.  391 :  Btirfce  v. 
Flood,  6  Sawy.  220;  Western  U.  Telcg.  Co. 
V.  Union  P.  R.  Co.  1  McCrary,  418;  Wann 
V.  Kelly,  2  McCrary,  628;  Lewin,  Tr.  68; 
Hall  V.  Corcoran,  107  Mass.  251 :  Woodman 
V.  Hubbard,  25  N.  H.  67,  7  Am.  Dec.  310. 
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If  respondent's  contention  as  to  the  char- 
actor  of  the  verbal  agreement  between  Hoff- 
man and  petitioner  which  antedated  the 
bidding  were  true«  the  matters  set  up  by 
her  cannot  avail  as  a  defense,  for  the  rea- 
son that  the  stipulations  which  she  contends 
were  entered  into  were  divisible,  and  the  le- 
gal part  of  the  agreement  would  stand  alone. 

Oregon  Steam  Nav,  Co,  v.  Winaor,  20 
Wall.  64,  22  L.  ed.  315;  Pickering  v.  Ilfra- 
oomhe  R,  Co.  L.  R.  3  C.  P.  250;  Bank  of  Aua- 
iralasia  v.  Breillat,  6  Moore.  P.  C.  C.  201. 

It  was  the  respondent  who  brought  into 
the  case  the  matters  which  the  court  of  ap- 
peals found  to  be  fatal  to  the  petitioner's 
right  of  recovery. 

Welch  V.  Wesson,  6  Gray,  506 ;  Armstrong 
V.  American  Each,  Nat,  Bank,  133  U.  S.  433, 
33  L.  ed.  747;  Swan  v.  Scott,  11  Serg.  ft  R. 
155. 

Hawley,  District  Judge,  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity  brought  by  John 
MoMullen  against  Lee  Hoffman  for  an  ac- 
counting for  the  profits  earned  on  a  contract 
to  construct  a  pipe  line  by  which  the  city 
of  Portland  is  supplied  with  water.  Pending 
the  Buit^  Lee  Hoffman  died,  and  the  suit  was 
revived  against  Julia  E.  Hoffman,  executrix 
of  the  last  will  and  testament  of  Lee  Hoff- 
man, deceased.  The  water  committee  rep- 
resenting the  city  of  Portland  having  adver- 
tised for  bids  to  construct  the  line,  the  origi- 
nal parties  hereto  entered  into  an  agreement 
by  which  ^e  defendant,  Hoffman,  bid  for  the 
work,  in  the  name  of  Hoffman  ft  Bates.  The 
plaintiff,  McMullen«  with  the  knowledge  and 
concurrence  of  the  defendant,  made  a  sepa^ 
rate  bid  in  the  name  of  the  Sai^  Francisco 
Bridge  Company,  a  company  controlled  by 
him.  This  Did  was  some  $40,000  higher 
than  the  bid  of  the  defendaM.  The  conU'act 
having  been  awarded  to  the  defendant,  a 
written  agreement  of  partnership  was  en- 
tered into  by  the  parties  for  the  execution 
of  the  contract  to  be  entered  into  by  the  de- 
fendant with  the  city,  which  agreement 
reads  as  follows: 

"This  agreement^  made  and  entered  into 
by  and  between  Lee  Hoffman,  of  Portland, 
Oregon,  doing  business  under  the  name  of 
Hoffman  ft  Bates,  party  of  the  first  part,  and 
John  McMullen,  of  San  Francisco,  Califor- 
nia, party  of  the  second  part>  witnesseth: 
That  whereas^  said  Hoffman  and  Bates  have, 
with  the  assistance  of  said  McMullen,  at  a 
recent  bidding  on  the  work  of  manufacturing 
and  laying  steel  pipe  from  Mount  Tabor 
to  the  head  works  of  the  Bull  Run  water 
system  for  Portland,  suibmitted  the  low- 
est bid  for  said  work,  and  expect  to  en- 
ter into  a  contract  with  the  water  commit- 
tee of  the  city  of  Portland  for  doing  such 
work,  the  contract  having  been  awarded  to 
said  Hoffman  and  Bates  on  said  bid:  It  is 
now  hereby  agreed  that  said  Hofi^man  and 
said  McMullen  shall  and  will*  share  in  said 
contract  equally,  each  to  furnish  and  pay 
one  half  of  the  expenses  of  executing  the 
same,  and  each  to  receive  one  half  of  the 
profits,  or  bear  and  pay  one  half  of  the  loss- 
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es,  which  shall  result  therefrom.  And  it  i» 
further  hereby  agreed  that,  if  either  of  the 
parties  hereto  shall  get  a  contract  for  doing 
or  to  do  any  other  pturt  of  the  work  let  or  to 
be  let  by  said  committee  for  bringing  Bull 
Run  water  to  Portland,  the  profite  and  losses 
thereof  shall  in  the  same  manner  be  shared 
and  borne  by  said  parties  equally,  share  and 
share  alike." 

The  contract  awarded  on  defendant's  bid 
was  formally  entered  into  by  the  wator  com- 
mittee, of  the  one  part^  and  by  the  defendant 
in  the  name  of  Hoffman  ft  Bates,  of  the 
other.  The  contract  proved  to  be  a  profita- 
ble one,  the  profite  thereunder  amounting  to 
nearly  $140,000.  Hoffman  refused  to  ac- 
count to  Mcl^iullen  for  any  part  of  these 
profite,  upon  the  ground  that  the  bids  made 
by  them  tended^  under  the  circumstances,  to 
lessen  competition,  and  operated  as  a  fraud 
upon  the  city,  and  could  not  be  enforced  in 
equity,  and  upon  the  further  ground  that 
McMullen  wholly  failed  to  comply  with  the 
contract  between  the  parties,  and  refused  to 
perform  the  conditions  upon  which  the  de- 
fendant's agreement  to  share  the  earninga 
of  the  contract  with  the  complainant  was 
made. 

The  whole  transaction  grows  out  of  the 
enterprise  undertaken  by  the  city  of  Port- 
land to  conduct  the  water  of  Bull  Run  river 
some  30  miles  to  the  city.  The  water  was 
to  be  conveyed  through  steel  pipes,  and  had 
to  be  conducted  across  streams  which  re- 
quired the  construction  of  bridges,  sind  ex- 
pensive and  permanent  works  had  to  be 
erected  at  Bull  Run  river,  where  the  water 
was  diverted  from  the  river  to  the  pipe.  The 
construction  of  this  work  was  placed  by  the 
legislature  in  the  hands  of  a  committee  oom- 
p^ed  of  fifteen  persons,  who  managed  the 
business  for  the  city.  This  committee  decid- 
ed to  let  this  work  at  a  public  letting  to  the 
lowest  bidder,  and  to  that  end  the  work  was 
divided  into  the  following  general  classes: 
(1)  Head  works;  (2)  bridges;  (3> 
wrought-iron  plates;  (4)  steel  conduit  from 
head  works  to  Mt.  Tabor;  (5)  manufactur- 
ing and  laying  wrought-iron  or  steel  pipes 
from  head  works  to  Mt  Tahor;  (6)  steel 
plates  for  pipe;  (7)  conduite  from  head 
works  to'Mt.  Tahor,  of  cast  iron;  (8)  cast^ 
iron  pipe  for  Mt.  Tabor  to  City  Park;  and 
(0)  submerged  pipes, — and  separate  bids  in- 
vited for  each.  The  letting  was  the  ordinary 
public  letting  upon  sealed  proposals.  Hoff- 
man and  McMullen  each  undertook  to  secure 
contracte  to  do  this  work,  or  some  portion 
of  it,  by  bidding  for  it,  in  response  to  the 
invitation  of  the  water  committee.  Bids  f<»' 
each  of  the  following  items  were  according- 
ly submitted  by  them  to  the  water  commit- 
tee, Hoffman  bidding  in  the  name  of  Hoff- 
man ft  Bates,  and  McMullen  bidding  in  the 
name  of  the  San  Francisco  Bridge  C^pany: 
Head  works:  Hoffman  ft  Bates,  $17,800; 
San  Francisco  Bridge  Company,  $16,550. 
Bridges:  Hoffman  ft  Bates,  $33,562.94; 
San  Francisco  Bridge  Company,  $31,903. 
Steel  conduit  from  head  works  to  Mt.  Tabor: 
Hoffman  ft  Bates^  $359,278;  San  Francisco 
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Bridge  Company,  $348,781.  Conduit  from 
bead  works  to  Mt.  Tabor,  of  steel  or  wrought 
iron,  making  and  laying  pipe:  Hoffman  & 
Bates,  $465,722 ;  San  Francisco  Bridge  Com- 
pany, $514,776. 

MoMullen  submitted  a  bid  in  the  name  of 
the  San  Francisco  Bridge  Company  for  the 
submerged  pipe  of  $07,340.  For  this  work 
Hoffman  did  not  bid.  They  agreed  in  ad- 
vance upon  what  items  of  the  work  they 
should  bid^  upon  what  their  respective  bids 
should  be,  and  upon  what  portion  the  bid 
of  the  San  Francisco  Bridge  Company  should 
be  cheapest.  There  was  also  an  understand- 
ing between  them,  as  to  some  portions  of  the 
woric,  that  the  lowest  bid  should  be  with- 
drawn in  the  event  that  there  were  no  other 
outside  bids  lower  than  those  of  Hoffman  & 
Bates.  In  other  words,  they  were  to  pool  their 
bids,  and  so  arrange  matters  that  the  high- 
est bid,  as  between  themselves,  should,  if 
possible,  be  accepted,  and  they  would  divide 
the  proceeds  of  the  contract.  Suggestions 
were  freely  made  as  to  the  propriety  of  tak- 
ing in  other  bidders,  and  also  the  secretary 
of  the  committee,  so  that  honest  bids  might 
be  withheld,  and  others  ascertained,  by  fraud- 
ulent ojid  improper  means.  The  following 
extract  from  a  letter  written  by  McMullen 
to  Hoffman  fairly  illustrates  the  means  they 
proposed  to  use  to  accomplish  the  object  they 
had  in  view: 

"I  do  not  want  to  let  f;o  on  that  submerged 
pipe;  want  to  get  the  job.  I  think  we  can 
make  $25,000  on  that  job,  but  we  must  pool 
it.  To  do  this,  we  will  have  to  let  the  sec- 
retary, Frank  T.  Dodge,  in,  and,  if  any  bids 
come  without  personal  representatives,  have 
him  not  receive  them  until  after  the  letting, 
and  then  return  them  unopened ;  and  we  will 
gather  in  everybody  that  is  personally  rep- 
resented.   Don't  think  there  are  many.'' 

The  circuit  court,  upon  final  hearing, 
rendered  a  decree  in  favor  of  McMullen  for 
$52,241.18,  and  one  half  of  the  assets,  con- 
sisting of  plant  and  tools,  furniture,  and 
camp  fixtures,  of  the  cost  value  of  $7,857.36, 
and  a  disallowed  claim  against  the  city  of 
Portland  for  $16,061.25.  From  this  decree 
Hoffmaoi  appeals.  There  is  also  a  cross-ap- 
peal taken  by  McMullen  from  the  decree  of 
the  court  allowing  Hoffman  a  salary  of 
$1,000  per  month,  and  from  the  refusal  of 
the  court  to  allow  him  interest  on  the  money 
found  due  and  refusal  to  allow  him  costs. 
The  appeal  of  Hoffman  will  first  be  consid- 
ered. 

The  contention  of  appellant  is  that  the 
manner  in  which  the  parties  hereto  present- 
ed their  bids,  and  sought  thereby  to  procure 
contracts  from  the  committee,  was  illegal. 
It  is  not  seriously  denied  that  the  city  of 
Portland  could  have  successfully  defended 
any  action  that  might  have  been  brought 
against  it  by  the  contractors,  Hoffman  & 
Bates,  upon  the  ground  that  the  contract 
wias  secured  by  illegal  means.  It  did  not  do 
BO.  It  payed  the  money  to  Hoffman.  The 
question  here  presented  is:  Can  the  de- 
fendant avail  himself  of  this  defense?  The 
authorities  answer  this  question  in  the  af- ' 
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firmative.  It  is  true  that  the  objection  that 
a  contract  was  immoral  or  illegal  as  between 
plaintiff  and  defendant  soundis  at  all  times 
very  ill  in  the  mouth  of  the  defendant.  But 
it  is  not  for  his  sake  that  the  objection  is 
ever  allowed.  The  refusal  of  courts  to  en- 
force such  contracts  is  always  founded  on 
general  principles  of  public  policy,  which 
the  defendant  may  take  advantage  of,  con- 
trary to  the  real  justice  of  the  case,  as  be- 
tween the  parties  plaintiff  and  defendant. 
It  is  the  duty  of  all  courts  to  keep  their  eye 
steadily  upon  the  interests  of  the  public, 
and  when  they  find  an  action  is  founded  up- 
on a  claim  which  is  injurious  to  the  public, 
and  which  has  a  bad  tendency,  to  give  no 
countenance  or  assistance  to  it  in  foro  civiU, 

In  dealing  with  illegal  contracts,  courts 
do  not  and  cannot  look  alone  to  those  who 
are  parties  to  the  illegal  transaction.  The 
law  regards  the  welfare  of  society  as  para- 
mount, and  in  enforcing  the  law,  courts  will 
not  impair  its  efficacy  or  cripple  its  opera- 
tions by  considerations  affecting  the  interests 
of  those  who  are  partioepa  criminis.  The 
principle  of  public  policy  is  this:  Ex  dole 
mala  non  oritur  actio.  No  court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  ac- 
tion upon  immoral  or  illegal  acts.  If,  from 
the  plaintiff's  own  showing  or  otherwise, 
the  cause  of  action  appears  to  arise  ex  turpi 
causa,  or  out  of  a  transgression  of  a  positive 
law  of  the  country,  then  the  court  says  he 
has  no  right  to  be  assisted.  It  is  upon  that 
ground  that  the  court  goes ;  not  for  the  sake 
of  the  defendant,  but  because  it  will  not  lend 
its  aid  to  such  a  plaintiff.  So,  if  the  plain- 
tiff and  defendant  were  to  change  sides,  and 
the  defendant  were  bringing  his  action 
against  the  plaintiff,  the  latter  would  have 
the  advantage  of  it;  for,  where  both  are 
equally  at  fault,  potior  est  oonditio  defen- 
dentis.  Bartle  v.  Nutt,  4  Pet.  184,  180,  7 
L.  ed.  825,  827 ;  Providence  Tool  Co.  v.  Nor* 
ris,  2  Wall.  45,  54,  17  L.  ed.  868,  870 ;  Mo- 
Oausland  v.  Ralston,  12  Kev.  105,  206,  28 
Am.  Rep.  781  et  seq.,  and  authorities  there 
cited;  Western  U,  Teleg,  Co.  v.  Union  P,  R. 
Co.  1  McCrary,  418,  427,  3  Fed.  Rep.  1; 
Buck  V.  Alhee^  26  Vt.  184,  62  Am.  Dec.  564; 
Hannah  v.  Fife,  27  Mich.  172,  181;  Den, 
Wooden,  v.  Shotwell,  23  N.  J.  L.  465;  Price 
V.  Polluok,  37  N.  J.  L.  44;  Belding  v.  Pit- 
kin, 2  Cai.  147;  Leonard  v.  Poole,  114  N.  Y. 
371,  370,  4  L.  R.  A.  728;  Hope  v.  Linden 
Park  Blood  Horse  Asso.  58  N.  J.  L.  627. 

In  Bartle  v.  Nutt  the  court  said:  ''The 
law  leaves  the  parties  to  such  a  contract  as 
it  found  them.  If  either  has  sustained  a 
loss  by  the  bad  faith  of  a  particeps  criminis, 
it  is  but  a  just  infliction  for  premeditated 
and  deeply  practised  fraud,  which,  when  de- 
tected, deprives  him  of  anticipated  profits, 
or  subjects  him  to  unexpected  losses.  He 
must  not  expect  that  a  judicial  tribunal  will 
degrade  itself  by  an  exertion  of  its  powers, 
by  shifting  the  loss  from  the  one  io  the 
other,  or  to  equalize  the  benefits  or  burdens 
which  may  have  resulted  by  the  violation 
of  every  principle  of  morals  and  of  laws." 

A  contract  to  prevent  competition  and  bid- 
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dio^  for  public  work  is  contrary  to  public 
policy,  and  cannot  be  enforced.  The  rule  is 
universal  that  agreements  which,  in  their 
necessary  operation  upon  the  action  of  the' 
parties,  tend  to  restrain  their  natural  rival- 
ry and  competition,  and  thus  to  result  in  the 
disadvantage  of  the  public  or  third  parties, 
are  against  the  principle  of  sound  public  pol- 
icy and  are  void.  Oulick  v.  Ward,  10  N.  J. 
L.  102,  18  Am.  Dec.  389 ;  Stoan  v.  Chorpen- 
ning,  20  Cal.  182,  185;  Hannah  v.  Fife,  27 
Mich.  172,  180;  Weld  v.  Lancaster,  56  Me. 
463,  457 ;  Noyes  v.  Day,  14  Vt.  384 ;  CHbha 
V.  /Smith,  115  Mass.  592;  Doolin  v.  Ward,  6 
Johns.  194;  Wilbur  v.  How,  8  Johns.  444; 
Thompson  v.  Davies,  13  Johns.  112;  Kelly  v. 
Devlin,  58  How.  Pr.  487 ;  Atcheson  v.  MaUon, 
43  N.  Y.  147,  3  Am.  Rep.  678;  Hunter  v. 
Pfeiffer,  108  Ind.  197,  200;  Kingy.Winants, 
71  N.  C.  469,  474,  17  Am.  Rep.  11;  Durfee  v. 
Moran,  57  Mo.  374,  379 ;  Lawnin  v.  Bradley, 
13  Mo.  App.  361 ;  Engelma/n  v.  Skrainka,  14 
Mo.  App.  438;  Woodruff  v.  Berry,  40  Ark. 
252,  267 ;  Hyer  v.  Richmond  Traction  Co.  42 
U.  S.  App.  522,  80  Fed.  Rep.  839,  844,  26  C. 
C.  A.  175. 

I>o  the  faots  and  circumstances  of  this 
case  bring  it  within  this  general  rule?  Can 
this  case,  consistently  with  the  reasoning  of 
the  authorities,  be  excepted  from  it?  Does 
it  infringe  in  any  manner  upon  any  principle 
of  public  policy?  It  is  argued  by  appellee 
that  the  bidding  was  not  illegal,  because  the 
proof  shows  that  McMuUen  and  Hoffman 
were  jointly  interested  in  the  bid,  and  that 
the  law  allows  two  or  more  persons  to  com- 
bine together  for  the  purpose  of  making  one 
bid.  This  is  true  where  no  fradulent  pur- 
pose is  involved.  An  honest  oo-operation  be- 
tween two  or  more  persons  to  accomplish  an 
object  which  neither  could  gain  if  acting 
alone  in  his  individual  capacity  is  not  within 
the  rule,  although,  in  a  certain  sense  and  to 
a  limited  degree,  such  oo-operation  might 
have  a  tendency  to  lessen  competition.  There 
may  be  a  competition  that  saves  as  well  as 
a  competition  that  kills.  The  amount  of 
work  to  be  performed,  the  necessity  of  ob- 
taining means  to  properly  carry  on  the  con- 
traot,  the  responsibility  of  the  parties,  their 
ability  to  complete  the  work,  etc.,  are  mat- 
ters which  are  liable  to  make  it  absolutely 
necessary  for  rival  contractors  to  combine 
their  forces  and  unite  together,  not  only  in 
order  to  secure  the  contract,  but  to  enable 
them,  if  it  is  obtained,  to  complete  it  with- 
out financial  embarrassments  or  other  diffi- 
culties which  are  liable  to  arise  in  cases  of 
individual  responsibility.  There  is  no  valid 
objection  to  such  voluntary  combinations  if 
the  joint  action  of  the  parties  is  done  honest- 
ly and  in  good  faith.  In  all  contracts  se- 
cured in  such  a  manner  the  courts  should 
never  hesitate  to  protect  parties  in  their 
agreements  with  each  other,  and  compel 
Uiem  to  comply  with  the  terms  thereof.  It 
is  only  where  the  facts  and  circumstances 
surrounding  the  case  clearly  show  that  ille- 
gal means  or  improper  and  deceptive  influ- 
ences and  methods  were  used  to  procure  the 
contract  that  the  maxim  In  pari  delicto  ap- 
plies. 
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In  Atcheson  v.  Mallon,  43  N.  Y.  147,  151, 
3  Am.  Rep.  678,  the  court  said:  "A  joint 
proposal,  the  result  of  honest  co-operation, 
though  it  might  prevent  the  rivalry  of  the 
parties,  and  thus  lessen  competition,  is  not 
an  act  forbidden  by  public  policy.  Joint 
adventures  are  allow^.  They  are  public 
and  avowed,  and  not  secret.  The  risk  as  well, 
as  the  profit  is  joint  and  openly  assumed. 
The  public  may  obtain,  at  least,  the  benefit 
of  the  joint  responsibility,  and  of  the  joint 
ability  to  do  the  service.  The  public  agents 
know,  then,  all  that  there  is  in  the  transac- 
tion, and  can  more  justly  estimate  the  mo- 
tives of  the  bidders,  and  weigh  the  merits  of 
the  bid." 

In  Gihhs  v.  Smith,  115  Mass.  592,  the 
eourt,  in  drawing  the  line  of  distinction  in 
an  analogous  case,  said:  ''An  agreement  be- 
tween two  or  more  persons  that  one  shall  bid 
for  the  benefit  of  all  upon  property  about  to 
•he  sold  at  public  auction,  which  tibey  desire 
to  purchase  together,  either  because  they 
propose  to  hold  it  together,  or  afterwards  to 
divide  it  into  such  parts  as  they  wish  indi- 
vidually to  hold,  neither  desiring  the  whole, 
or  for  any  similar  honest  or  reasonable  pur- 
pose, is  legal  in  its  character,  and  will  be  en- 
forced; but  such  agreement,  if  made  for  the 
purpose  of  preventing  competition  and  re- 
ducing the  price  of  the  property  to  be  sold  be- 
low its  fair  value,  is  against  public  policy, 
and  in  fraud  of  the  just  rights  of  the  party 
offering  it,  and  therefore  illegal."  See  also 
Lawnin  v.  Bradley,  13  Mo.  App.  361 ;  Cocks 
V.  Izard,  7  Wall.  559,  19  L.  ed.  275. 

The  fraud,  if  any,  in  the  present  case,  was 
in  withholding  the  truth, — in  fraudulently 
representing  and  holding  themselves  out  to 
the  committee  and  to  the  public  as  rival 
bidders,  when  in  fact  they  were  not.  The 
learned  judge  who  tried  this  case,  in  his 
opinion  upon  the  exceptions  to  the  defend- 
ant's answer,  said:  "When  the  parties  pre- 
sented themselves  as  c(Hn]>etitor8  for  the 
work,  they  were  guilty  of  a  fraud.  The  ten- 
dency of  what  was  thus  done  was  to  oause  the 
water  committee  to  believe  that  the  bid  of 
defendant  was  a  favorable  one  for  the  city. 
Moreover,  plaintiff's  pretended  bid  had  the 
effect  of  a  representation  to  the  committee 
that,  in  plaintiff's  opinion,  the  work  could 
not  be  profitably  done  for  less  than  a  figure 
$35,000  higher  than  that  bid  by  defendant, 
although,  as  a  matiter  of  fact,  plaintiff  be- 
lieved such  work  could  be  done,  and,  except 
for  the  oollusive  agreement  with  defendant, 
would  have  offered  to  do  it,  for  an  amount 
$75,000  less  than  that  at  which  the  contract 
was  let.  Upon  all  the  cases  cited  or  to  be 
found,  and  in  any  view  of  the  case  consistent 
with  public  policy  and  the  principles  of 
equity,  there  can  be  no  relief  in  such  a  case." 
McMullan  v.  Hoffman,  69  Fed.  Rep.  509,  518. 

Upon  the  final  hearing,  he  came  to  the  con- 
clusion that  his  former  opinion  was  erro- 
neous, and  held  that  the  contract  and  agree- 
ment of  the  parties  were  valid  as  between 
themselves.  McMullen  v.  Hoffman,  75  F*ed» 
Rep.  547. 

This  case,  in  principle,  cannot,  in  our  opin- 
ion, be  distinguished  from  Atcheson  v.  Mah 
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Urn,  43  N.  y.  147,  151,  3  Am.  Rep.  678,  al- 
though the  facts  here  as  to  the  illegal  char- 
acter of  the  transaction  are  much  stronger 
than  in  that  case.  There  iftk^  parties  simply 
showed  each  other  their  bids,  and  agreed  to 
divide  the  profits.  Mallon  was  the  lowest 
bidder,  and  obtained  the  contract.  The 
money  due  on  the  contract  when  completed 
was  paid  to  him.  The  profits  amounted  to 
$400.  Mallon  refused  to  divide.  Atcheson 
brought  suit  to  recover  his  share  of  the 
profits.  The  court  refused  to  enforce  the 
contract.  After  announcing  the  general 
rule  which  we  have  stated,  and  declaring  the 
general  principles  applicable  thereto,  the 
court  said :  "If  Mallon  had  promised  Atche- 
son a  sum  of  money  if  he  would  refrain  from 
making  any  proposal,  and  Atcheson,  relying 
upon  it,  had  made  none,  and  then  had  sought 
to  enforce  the  agreement,  there  can  be  no 
doubt  that  the  law  would  have  held  the  prom- 
ise void.  And  why?  Not  out  of  any  consid- 
eration for  the  parties  to  it,  but  because  its 
effect  was  to  remove  Atcheson  from  the  num- 
ber of  earnest  biddere,  and  thus,  by  lessen- 
ing competition,  to  detriment  the  public. 
And  the  agreement  which  was  made,  laying 
open  to  Mallon  just  what  was  the  judgment 
of  Atcheson  of  a  profitable  Wd,  and  remov- 
ing, in  effect,  an  interested  rival,  tended  to 
affect  Mallon's  action.  While  Atcheson,  con- 
fident that,  if  Mallon  succeeded,  it  was  also 
his  own  success^  lost  the  impulse  to  a  real 
competition  with  him.  It  seems  beyond  cavil 
that  the  agreement  is  obnoxious  to  the  rule 
above  stated,  and  such  agreements  courts  re- 
fuse to  enforce." 

Nor  can  this  case  be  distinguished  in  prin- 
ciple from  Swan  v.  Chorpenning,  20  Cal.  182, 
185.  In  that  case  both  parties  to  the  agree- 
ment were  mail  contractors.  Swan  put  in  a 
bid  for  carrying  the  mail  over  a  certain 
route,  and  agreed  with  Chorpenning  to  with- 
draw his  bid,  and  use  his  influence  to  in- 
duce the  government  to  give  to  Chorpen- 
ning  a  contract  for  a  longer  route,  in- 
cluding the  one  bid  upon,  in  consideration 
that,  if  Chorpenning  obtained  the  contract. 
Swan  should  have  an  interest  in  it,  or  be 
paid  an  equivalent  pecuniary  compensation. 
Chorpenning  obtained  the  contract,  and.  aft- 
er receiving  payment,  refused  to  divide  the 
profits.  The  court,  s^ter  quoting  Gulick  v. 
Ward,  supra,  said : . 

"We  see  no  difference  in  principle  between 
the  question  in  that  ease  and  the  one  now 
presented,  and  the  cases  clearly  fall  within 
the  same  category.  In  respect  to  the  con- 
sideration, it  is  impossible  to  distinguish 
them;  for  an  agreement  not  to  bid  and  an 
agreement  to  withdraw  a  bid  already  put  in 
are  certainly  obnoxious  to  the  same  legal 
objections." 

Now,  the  agreement  in  the  present  case 
was  substantially  to  the  same  effect.  In  con- 
sideration of  sharing  in  the  profits,  McMul- 
len did  not  put  in  an  honest  bid.  He  put  in 
a  bid  much  higher  than  he  would  otherwise 
have  done  but  for  the  agreement.  His  ob- 
ject, evidently,  was  to  deceive  the  committee, 
— to  convey  the  idea  that  he  was  a  rival  bid- 
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der,  when  in  fact  he  was  not.    Such  conduct 
certainly  tended  to  destroy  competition,  and 
to  preclude  the  advantages  which  inevitably 
resulted  from  it.     Equally  strong  in  its  sim- 
ilarity as  to  the  effect  of  the  agreement  be- 
tween the  bidders  is  the  case  of  Hannah  v. 
Fife,    That  was  an  action  brought  by  Fife 
and  Haviland  against  the  plaintiffs  in  error,, 
as  the  sureties  of  one  Oscar  L.  Noble  in  a  con- 
tract between  said  Noble  and  Fife  and  Havi- 
land, by  which  Noble  agreed  to  enter  into 
and  perform  a  contract  with  the  state  for 
the  construction  of  a  swamp-land  state  road,, 
for  the  building  of  which  said  Fife  and  Hav- 
iland had  been  the  lowest  bidders,  and  to 
give  them,  as  a  bonus  for  being  allowed  to 
take  their  place  in  the  contract,  eight  sec- 
tions of  swamp  lands  to  be  received  from  the 
state    for    the    performance    of    the    work. 
Noble's  bid,  in  the   first  instance,  was  in 
reality  less  than  the  bid  of  Fife  and  Havi- 
land, but  it  was  not  made  out  in  accordance 
with  the  plan  submitted  by  the  state,  and 
could  not  be  accepted.     The  bidders  obtained 
a  continuance,  and,  before  the  bid  was  let,, 
the  agreement  in  question  was  made,  and 
Noble  got  the  contract.    The  court,  in  the 
discussion    of    the    case,    said:     "Now,    if 
these  bidders.  Noble,    on  one  side,  and  Fife 
and  Haviland,  on  the  other,  had,  before  or  at 
the  time  of  making  their  respective  bids,  en- 
tered into  a  secret  agreement,  for  their  mu- 
tual profit  and  to  avoid  competition  with 
each  other,  that,  for  the  purpose  of  getting 
a  contract  from  the  state  for  building  this 
road  at  the  highest  rate  or  greatest  quantity 
of  land  allowed  by  the  law,  only  one  of  the 
parties  should  put  in  a  bid,  which  in  its 
terms  would  accord  with   the   plan  of  the 
road  adopted  bv  the  state,  and  with  the  no- 
tice given,  while  the  other,  though  not  in 
accoi^ance  with  that  plan  or  notice,  should 
in  all  other  respects  appear  to  be  in  accord- 
ance with  the  terms  proposed  by  the  state, 
and  better  in  some  respecte  than  the  bid  of 
the  other,  but  whidi,  nevertheless,  could  not 
be  accepted,  because  not  in  accordance  with 
the  plan   (thus  securing  in  advance  the  let- 
ting of  the  contract  to  *one  of  the  parties 
.     .     .    without  danger  of  competition  from 
the  other,  while  keeping  up  the  appearance 
of  competition)  and  that  the  contract  should 
be  performed  by  one  of  the  parties  for  the 
mutual  profit  of  both ;  or  that  the  party  tak- 
ing the  contract  and  doing  the  work  should 
give  to  the  other,  as  his  share  of  profit,  eight 
sections  or  any  other  portion  of  the  land  to 
be  received  from  the  state, — if  such  had  been 
the  previous  arrangement  between  the  par- 
ties, it  will  not  be  pretended  that  such  an 
understanding,  or  any  agreement  resting  up- 
on it  or  calculated  to  carry  it  into  effect, 
could  have  been  sustained.     It  would  have 
been  so  manifestly  fraudulent,  as  against  the 
state,  and  so  subversive  of  the  intentions  and 
objects  of  the  legislation,  that  no  court  could 
hesitate  for  a  moment  to  declaa-e  it  illegal 
and  void." 

There  was  no  evidence  in  that  case  except 
such  as  could  be  legally  drawn  from  the  facts 
that  there  was  any  such  previous  agreement. 
But  the  court  said  it  was  difiicult  to  resist 
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the  ooncluflion  that  the  facts  as  proved 
tended  "pretty  strongly  to  show  the  exist- 
ence of  some  such  previous  understanding," 
and  that  the  putting  in  of  the  bid  "by  Noble 
in  a  mode  which,  under  the  notice,  could  not 
have  been  accepted,  is  not,  when  considered 
with  reference  to  the  subsequent  acts  of  the 
parties,  easily  explained  upon  any  other  ra- 
tional theory  than  that  of  previous  concert 
for  the  purpose  already  intimated."  The 
court  further  said:  "But  whether  there 
was,  in  fact,  any  such  secret  understanding 
or  fraudulent  collusion  between  the  bidders 
^r  not^  is,  in  my  opinion,  entirely  immaterial 
to  the  decision  in  the  present  case.  It  seems 
to  me  clear  that  the  tendency  of  all  such  con- 
tracts between  bidders  as  that  here  in  ques- 
tion, if  recognized  as  valid  by  the  courts, 
must  be  to  afford  encouragement  and  give 
facilities  to  bidders  to  enter  into  and  give 
full  effect  to  such  secret  agreements  and 
combinations,  and  to  enable  them  to  defeat 
the  plain  intent  and  object  of  the  legislature 
in  requiring  such  contracts  to  be  let  to  the 
lowest  responsible  bidder." 

In  the  present  case  it  is  evident  that  Mc- 
Mullen  and  Hoffman  understood  each  other; 
tnat  their  intention  was  to  prevent  open 
•competition,  which  the  law  encourages.  In 
their  confederacy  they  were  aiming  at  the 
same  result^ — that  of  compelling  the  city  to 
pay  a  higher  price  for  the  work  than  McMul- 
len  believed  it  was  worth. 

Breslin  v.  Broton,  24  Ohio  St.  565,  670,  15 
Am.  Hep.  67  7j  is  perhaps  the  strongest  case 
presented  in  favor  of  appellee  herein  as  to 
the  right  of  parties  who  had  intended  to  bid, 
and  did  bid,  upon  public  improvements  that 
were  to  be  let  to  the  lowest  bidder,  to  enter 
into  an  agreement  to  become  partners  in  the 
work  in  the  event  that  the  contract  should 
be  awarded  to  either,  and  that  the  contract, 
when  awarded,  should  inure  to  the  benefit  of 
the  firm.  But  that  case,  in  its  facts,  is  clear- 
ly distinguishable  from  the  case  at  bar  in 
many  of  its  essential  particulars.  There 
separate  and  independent  bids  were  filed  by 
the  respective  parties.  "The  bid  of  each  was 
based  upon  his  own  judgment  and  filed  at 
his  own  discretion."  It  did  not  appear  that 
•either  had  knowledge  of  the  other's  bid,  and 
these  facts  led  the  court  to  the  conclusion 
that  the  agreement  made  between  the  par- 
ties, and  the  result  of  the  bidding,  did  not 
have  a  tendency  to  stifle  competition  at  the 
letting  of  the  bid.  Here  the  parties  agreed 
-in  advance  as  to  what  their  bids  were  to  be. 
Each  knew  what  the  bid  of  the  other  was. 
The  intent,  object,  and  tendency  of  their  co- 
operation in  the  contract,  as  is  fully  and 
clearly  shown  by  the  testimony,  was  to  de- 
ceive the  committee,  and  commit  a  fraud  up- 
•on  the  public. 

In  Hunter  v.  Ffeiffer,  supra,  the  appellant 
and  the  appellee  were  about  to  bid  for  the 
construction  of  a  public  work,  but  the  appel- 
lant was  induced  to  withhold  his  bid  in  con- 
sideration that  he  should  be  taken  into  part- 
nership, and  be  permdtted  to  share  in  the 
profirts  of  any  contract  which  appellee  might 
secure.  The  court  said:  "Upon  all  such' 
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partnerships  the  law  sets  the  seal  of  its  con- 
denmation.  Persons  who  combine  in 
schemes  of  the  character  disclosed  can  secure 
no  aid  from  the  courts  in  coercing  a  division 
of  the  profits  anticipated  or  accrued.  .  .  . 
If  the  court  should  lend  any  countenance  to 
such  a  contract  of  partnership  as  that  dis- 
closed in  the  complaint^  in  either  aspect  in 
which  it  is  presented,  the  effect  would  be  to 
afford  facilities  for  bidders  to  enter  into  se- 
cret agreements  and  combinations  with  each 
other,  and  thus  enable  them  to  defeat  the 
plain  purpose  of  the  legislature  in  requiring 
such  contracts  to  be  let  to  the  lowest  and 
best  bidder."  At  the  close  of  the  opinion 
the  court  said:  "If,  in  letting  a  contract 
such  as  this,  parties,  without  knowledge  of 
the  bids  of  each  other,  submit  their  bids  as 
the  law  requires,  and  afterwards  enter  into 
a  partnership  for  the  construction  of  the 
work  with  the  knowledge  of  the  officers  letr 
ting  the  same,  a  auestion  of  a  different  char- 
acter is  presentea.  Such  a  transaction  bears 
some  similitude  to  the  contract  which  was 
upheld  in  Breslin  v.  Brown,  24  Ohio  St.  665, 
15  Am.  Rep.  627«  a  case  which,  on  account  of 
the  liberal  view  taken  of  the  contract  there 
involved,  is  not  universally  indorsed.  That 
case,  however,  affords  no  aid  to  the  appel- 
lant here." 

The  cases  are  too  numerous  to  be  spe- 
cifically reviewed.  The  dividing  line  is  al- 
ways sharply  drawn  with  reference  to  the 
particular  facts  of  each  case,  and  the  con- 
clusion reached  that  where  the  parties  have 
acted  openly  and  honestly,  and  entered  into 
an  agreement  which  neither  in  its  purpose, 
effect,  nor  natural  tendency  is  to  prevent  a 
fair  competition,  it  can  be  and  should  be  en- 
forced. But,  where  there  is  a  secret  combi- 
nation,— call  it  partnership  or  any  other 
name, — -the  effect  of  which  is,  or  the  natural 
tendency  of  which  is,  to  abate  honest  rivalry 
or  prevent  fair  competition,  it  is  to  be  and 
is  condemned,  as  violative  of  public  policy^ 
and  held  to  be  absolutely  void.  All  the  au- 
thorities hold  that«  where  either  the  inten- 
tion, the  effect,  or  the  necessary  tendency  of 
the  combination  is  to  stifle  or  limit  competi- 
tion, it  is  contrary  to  public  policy,  and, 
when  discovered,  will  be  stamped  with  marks 
of  disapproval  in  any  court  of  law  or  of 
equity.  Were  any  of  the  subsequent  acts  of 
the  parties,  or  the  condition  of  the  contract 
as  to  its  completion,  or  any  other  fact  or  cir- 
cumstance established  at  the  trial,  of  such  a 
character  as  to  take  this  ease  out  of  or  away 
from  the  general  rule  hereinbefore  stated  in 
relation  to  illegal  contracts? 

It  is  claimed  that,  before  the  money  was 
paid  by  the  city,  it  had  knowledge  of  the  true 
relations  existing  between  McMullen  and 
Hoffman,  and,  with  such  knowledge,  accepted 
the  work«  and  paid  the  contract  price  there- 
for, and  that  the  city  was  not  in  any  manner 
injured  by  the  illegal  acts  of  the  plaintiff 
and  defendant  herein.  But  the  law  is  well 
settled  that  the  question  of  the  validity  of 
the  contract  does  not  depend  upon  the  cir- 
cumstance whether  the  public  has,  in  fact, 
suffered  any  detriment,  but  whether  the  con- 
tract is  in  its  nature  such  as  might  hava 
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been  injurioiiu  to  the  public.  That  which 
renders  the  contract  illegal  is  not  the  injury 
the  parties  have  actually  occasioned,  but  the 
purpose  they  must  have  contemplated  when 
it  was  made.  Its  yalidiiy  is  teated,  not  by 
its  results^  but  by  its  objects,  as  shown  by 
its  terms.  In  aadition  to  the  authorities 
heretofore  cited,  see  Oibha  y.  Smith,  116 
Mass.  592;  Aicheson  y.  MaUon,  43  N.  Y.  147, 
149,  3  Am.  Hep.  678;  Woodwarth  y.  Bennett, 
43  N.  Y.  273,  278,  3  Am.  Rep.  706 ;  Weld  y. 
Laticctster,  56  Me.  453,  457;  Richardson  v. 
Crandall,  48  N.  Y.  348,  362.  It  is  not  there- 
fore necessary,  in  the  determination  of  this 
case,  to  inquire  whether  the  effect  of  the 
agreement  between  the  parties  was  in  fact 
detrimental  or  Ixmeficial  to  the  city  of  Port^ 
land. 

Appellee  argues  that  the  case  as  presented 
comes  within  the  rule,  so  frequently  an- 
nounced in  the  authorities,  that  a  contract 
or  an  agreement  will  be  enforced,  even  if  it 
is  incidentally  or  indirectly  connected  with 
an  illegal  transaction,  provided  it  is  sup- 
ported by  an  independent  consideration, 
so  that  the  plaintiff  will  not  require  the  aid 
of  the  illegal  transaction  to  make  out  his 
case.  This  principle  is  undisputed.  Arm- 
strong  v.  Ameriocm  Each.  Nat.  Bank,  133 
U.  8.  434,  469,  33  L.  ed.  747,  760,  and  author- 
ities there  cited.  See  also  Woodtoorth  v. 
Bennett,  43  N.  Y.  273,  3  Am.  Rep.  706;  Buck 
v.  Alhee,  26  Vt.  184,  62  Am.  Dec.  564 ;  Oill- 
iam  v.  Brown,  43  Miss.  642,  660;  Western 
V.  Teleg.  Co,  v.  Union  P,  R,  Co,  1  McCrary, 
558,  562,  3  Fed.  Rep.  423;  Stoan  v.  Scott,  11 
Serg.  &  R.  155;  Wright  v.  Pipe  Line  Co.  101 
Pa.  204,  208,  47  Am.  Rep.  701. 

This  argument,  with  the  aufthorities  cited 
in  its  support,  will  be  considered  in  connec- 
tion with  the  further  contention  of  appellee 
that  the  case,  upon  its  facts,  comes  within 
the  general  principle  that,  after  the  illegal 
contract  has  been  fully  executed,  one  party, 
in  possession  of  all  the  gains  and  profits  re- 
sulting from  the  illicit  traffic  and  transac- 
tion, will  not  be  tolerated  to  interpose  the 
objection  that  the  business  which  produced 
the  fund  was  in  violation  of  law.  McBlair 
V.  Qibhes,  17  How.  232,  237,  15  L.  ed.  132, 
134;  Union  R.  Co,  v.  Durant,  95  U.  S.  576, 
578,  24  L.  ed.  391,  393;  Sharp  v.  Taylor,  2 
Phill.  Ch.  801,  817;  Gilliam  v.  Brotcn,  43 
Miss.  642,  664 ;  Lestapies  v.  Ingraham,  5  Pa. 
71,  81;  Hippie  v.  Rice,  28  Pa.  406;  Willson 
V.  Oiren,  30  Mich.  474 ;  Richardson  v.  Welch, 
47  Mich.  309;  Wann  v.  Kelly,  2  McCrary, 
628,  630,  5  Fed.  Rep.  584;  Tenant  v.  Elliott, 
1  Bos.  &  P.  3;  Farmer  v.  Russell,  1  Bos.  & 
P.  296;  Thomson  v.  Thomson,  7  Ves.  Jr. 
470;  Owen  v.  Davis,  1  Bail.  L.  315. 

There  are  certain  underlying  principles — 
clear  and  well-defined — wihich  govern  and 
control  the  propositions  announced  in  these 
authorities;  aiid,  from  a  careful  considera- 
tion thereof,  it  can  readily  be  ascertained 
whether  they  have  or  have  not  any  binding 
force  in  their  application  to  the  facts  of  this 
case. 

Armstrong  v.  American  Each,  Nat,  Bank, 
133  U.  S.  434,  469,  33  L  ed.  747,  760,  whicfh 


was  a  suit  upon  a  draft  and  certificate  of 
deposit,  may  be  taken  as  a  representative 
case  under  the  first  proposition.  Armstrong 
was  the  receiver  of  the  Fidelity  National 
Bank  of  Cincinnati,  Ohio.  The  Fidelity  Na- 
tional Bank  of  Cincinnati  drew  a  draft  for 
$100,000  on  the  Chemical  National  Bank  of 
New  York  Cily,  payable  to  the  order  of  the 
American  Exchange  National  Bank  of  Chica- 
go, and  put  it  into  the  hands  of  one  Wil- 
shire,  wbo  delivered  it,  for  value,  to  C.  J. 
Kershaw  &  Company,  and  they  indorsed  it 
for  deposit  to  their  accounrt  in  the  Chicago 
bank,  which  credited  its  amount  to  them, 
and  paid  their  checks  against  it.  The  court 
held  that  Wil&^ire  did  not  act  as  the  agent 
of  the  Cincinnati  bank,  and  that  in  a  suit  by 
the  Chicago  bank  against  the  receiver  of  the 
Cincinnati  bank,  wOch  had  failed,  to  recover 
the  amount  of  the  draft,  the  Chicago  bank 
was  a  bona  fide  holder  of  it  for  value,  and 
want  of  consideration  could  not  be  shown  bf 
the  receiver.  One  defense  set  up  to  the  suit 
on  the  certificate  of  deposit  was  that  Harper, 
vice  president  of  the  Cincinnati  bank,  its 
assistant  cashier,  and  Wilshire,  of  Wilshire, 
Eckert,  &  Co.,  conspired  to  defraud  that 
bank  by  using  its  funds  in  specidating  in 
wheat  in  Chicago,  through  C.  J.  Kershaw  & 
Co.,  so  as  to  make  a  "corner"  in  wheat.  The 
court  held  that  the  plaintiff  could  not  refuse 
to  honor  the  checks  of  C.  J.  Kershaw  &  Co. 
against  the  deposit*  on  the  ground  that  C.  J. 
Kershaw  &  Co.  intended  to  use  the  money  to 
pay  antecedent  losses  in  the  gambling  wheat 
transactions;  and  that,  where  losses  have 
been  made  in  on  illegal  transaction,  a  per- 
son who  lends  money  to  the  loser  with  which 
to  pay  the  debt  can  recover  the  loan,  not- 
withstanding his  knowledge  of  the  fact  that 
the  money  was  to  be  so  used.  It  was  these 
facts,  and  rulings  of  the  court,  that  led  up 
to  the  announcement  of  the  legal  principles 
under  consideration.  In  the  discussion  of 
that  case  the  court  said  (at  p.  466) :  "When 
the  plaintiff  received  the  deposit  from  Ker- 
shaw &  Co.,  it  was  bound  to  honor  their 
checks  against  it;  and  it  could  not  refuse  to 
pay  them  on  the  ground  that  Kershaw  &  Co. 
intended  to  make  an  improper  use  of  the 
money.  If  Wilshire,  Eckert,  a  Co.  and  Ker- 
shaw &  Co.  were  engaged  in  gambling,  and 
the  former  had  deposited  money  in  the  Fi- 
delity Bank  to  be  transferred  to  the  plain- 
tiff, in  order  that  Kershaw  &  Co.  might 
check  out  the  amount  from  the  plaintiff's 
bank  in  payment  of  losses  sustained  in  the 
gambling  transactions,  and  both  banks  knew 
that  the  money  was  to  be  so  used,  still  the 
Fidelity  Bank,  having  received  the  deposit, 
could  not  refuse  to  pay  it  over  to  the  plain- 
tiff, and  the  plaintiff,  having  received  it, 
could  not  refuse  to  honor  the  checks  of  Ker- 
shaw &  Co.  drawn  against  it." 

The  Armstrong  Case  is  in  line  with  the 
early  English  oases  of  Tenant  v.  Elliott, 
Farmer  v.  Russell,  Sharp  v.  Taylor,  and 
others  heretofore  cited,  to  the  effect  that  A, 
having  received  money  to  the  use  of  B  on  an 
illegal  contract  between  B  and  C,  shall  not 
be  allowed  to  set  up  the  illegality  of  the  con- 
tract as  a  defense  in  an  action  brought  by  B 
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for  money  had  and  received.  The  principle  of 
theee  cases  cannot  be  questioned.  But  a  bare 
statement  of  the  facts  upon  which  the  prin- 
ciples were  there  applied  shows,  beyond 
question,  that  the  facts  of  the  present  case 
are  not,  and  cannot  be,  brought  within  the 
rule  there  announced.  This  ease  belongs  to 
a  different  class.  The  distinction  between 
the  class  of  cases  is  clearly  set  forth  in 
Thomson  v.  ThomBon,  7  Ves.  Jr.  470.  The 
master  of  the  rolls,  aiter  declaring  that  the 
agreement  there  under  consideration  was  il- 
legal, said :  "There  is  an  equity  against  the 
fund,  I  admit,  if  you  can  get  at  it  by  a  legal 
agreement.  The  defense  is  very  tiishonest, 
but  in  all  illegal  contracts  it  is  against  good 
faith  as  between  the  indiyiduals  to  take  ad- 
vantage of  that.  A  man  procures  smuggled 
goods,  and  keeps  them,  but  refuses  to  pay 
for  them.  So,  in  the  underwriter's  case,  an 
insurance  contrary  to  the  act  of  Parliament, 
the  brokers  had  received  the  money  and  re- 
fused to  pay  it  over ;  and  it  could  not  be  re- 
covered. No  matter  who  complains  of  it, 
the  thing  is  illegal.  You  have  no  claim  to 
this  money  except  through  the  medium  of  an 
illegal  agreement,  which,  according  to  the 
determinations,  you  cannot  support.  I 
should  have  no  difficulty  in  following  the 
fund,  provided  you  could  recover  against  the 
party  'himself.  If  the  case  could  h«ive  been 
brought  to  this«  that  the  company  had  paid 
this  into  the  hands  of  a  third  person  for  the 
use  of  the  plaintifif,  he  might  have  recovered 
from  that  third  person,  who  could  not  have 
set  up  this  objection  as  a  reason  for  not  per- 
forming his  trust.  Tenant  v.  Elliott  is,  I 
think,  an  authority  for  that.  But  in  this 
instance  it  is  paid  to  the  party,  for  there  can 
be  no  difference  as  to  the  payment  to  his 
agent.  Then,  how  are  you  to  get  at  it  ex- 
cept through  this  agreement?  There  is 
nothing  collateral,  in  respect  of  which,  the 
agreement  being  out  of  the  question,  a  col- 
lateral demand  arises,  as  in  the  case  of 
stock- jobbing  differences.  Ilere  you  cannot 
stir  a  step  but  through  that  illegal  agree- 
ment; and  it  is  impossible  for  the  court  to 
enforce  it." 

Brooks  V.  Martin,  2  Wall.  70,  17  L.  ed. 
732,  is  relied  upon  by  appellee  to  show  that 
the  contract  and  agreement  between  the  par- 
ties had  been  fully  executed  and  completed. 
There  the  parties  were  partners  in  buying 
up  soldiers'  claims,  contrary  to  law.  When 
the  suit  was  brought,  all  the  claims  of  the 
soldiers  illegally  purchased  by  the  partner- 
ship, with  money  advanced  by  the  com- 
plainant, had  been  converted  into  land  war- 
rants, and  all  the  warrants  had  been  sold  or 
located.  The  original  defect  in  the  purchase 
had  in  many  cases  been  cured  by  the  assign- 
ment of  the  warrant  by  the  soldier  after  its 
issue.  A  large  proportion  of  the  land  so  lo- 
cated had  also  been  sold,  and  the  money  paid 
for  some  of  it,  and  notes  and  mortgages 
given  for  the  remainder.  There  were,  then, 
in  the  hands  of  the  defendant,  lands,  money, 
notes,  and  mortgages,  the  results  of  the  part- 
nership business,  the  original  capital  for 
which  plaintiff  had  advanced.  It  was  to 
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have  an  account  of  these  funds,  and  a  divi- 
sion of  these  proceeds,  that  the  suit  was 
brought.  Upon  this  statement  of  the  facts 
the  court  said:  "Does  it  lie  in  the  mouth 
of  the  partner  who  has,  by  fraudulent  means,, 
obtained  possession  and  control  of  all  these 
funds,  to  refuse  to  do  equity  to  his  other 
partners,  because  of  the  wrong  originally 
done  or  intended  to  the  soldier?  It  is  diffi- 
cult to  perceive  how  the  statute  enacted  for 
the  benefit  of  the  soldier  is  to  be  rendered 
any  more  effective  by  leaving  all  this  in  the 
hands  of  Brooks,  instead  of  requiring  him 
to  execute  justice  as  between  himself  and  his 
partner ;  or  what  rule  of  public  morals  will 
be  weakened  by  compelling  him  to  do  sot 
The  title  to  the  lands  is  not  rendered  void 
by  the  statute.  It  interposes  no  obstacle  to- 
the  collection  of  the  notes  and  mortgages. 
The  transactions  which  were  illegal  have  be- 
come accomplished  facts,  and  cannot  be  af- 
fected by  any  action  of  the  court  in  this 
case." 

In  support  of  these  views,  the  court  quotes 
in  exlenso  from  Sharp  v.  Taylor,  2  PhilL 
Ch.  801,  817,  which  closed  with  the  state- 
ment that  "the  difference  between  enforcing 
illegal  contracts  and  asserting  title  to  money 
which  has  arisen  from  them  is  distinctly 
taken  in  Tenant  v.  Elliott  and  Farmer  v. 
Russell,  and  recognized  and  approved  by  Sir 
William  Grant  in  Thomson  v.  Thomson;" 
thus  clearly  indicating  the  class  of  cases  U> 
which  the  case  then  under  consideration  be- 
longs. The  distinction  between  the  oases 
where  a  recovery  can  be  had  and  the  cases 
where  a  recovery  cannot  be  had  of  money 
connected  with  illegal  transactions,  to  be 
gleaned  from  all  the  authorities,  is  substan- 
tially this:  That  wherever  the  party  seek- 
ing to  recover  is  obliged  to  make  out  his 
case  by  showing  the  illegal  contract  or  trans- 
action, or  through  the  medium  of  the  illegal 
contract  or  transaction,  or  when  it  appears 
that  he  was  privy  to  the  original  illegal  con- 
tract or  transaction,  then  he  is  not  entitled 
to  recover  any  advance  made  by  him  in  con- 
nection with  that  contract  or  money  due  him 
as  profits  derived  from  the  contract;  but 
that  when  the  advances  have  been  made  upon 
a  new  contract,  remotely  connected  with  the 
original  illegal  contract  or  transaction,  and 
the  title  or  right  of  the  party  to  recover  is 
not  dependent  upon  that  contract,  and  hia 
case  may  be  proved  without  reference  to  it,. 
then  he  is  entitled  to  recover. 

The  doctrine  of  Brooks  v.  Martin,  supra, 
and  kindred  cases  is,  and  always  should  be. 
applied  in  cases  where  the  fraud  complained 
of  is  between  individuals,  which  does  not  in 
any  manner  affect  the  public  interest.  If 
McMullen  and  Hoffman  had  agreed  to  con- 
tinue their  partnership,  by  investing  the 
profits  received  by  Hoffman  under  the  illegal 
contract  in  the  purchase  of  property,  mort- 
gages, bonds,  or  other  securities,  neither  of 
them  would  be  permitted,  as  against  the- 
other,  to  set  up  the  fact  that  the  money  so 
invested  was  derived  as  profits  from  an  il- 
legal transaction,  in  which  the  rights  of  the- 
public  were   involved.    Numerous  instances 
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are  found  in  the  books  which  present  the 
distinction  existing  between  the  two  lines  of 
cases  under  consideration  in  a  very  clear 
light. 

In  King  v.  Winants,  71  N.  C.  469,  the 
court,  in  reviewing  the  principles  announced 
in  Brooks  v.  Martin,  2  Wall.  70,  17  L.  ed. 
732,  said:  "Two  men  enter  into  a  conspir- 
acy to  rob  on  the  highway,  and  they  do  rob; 
and,  while  one  is  holding  the  traveler,  the 
other  rifles  his  podcet  of  $1,000,  and  then  re- 
fuses to  divide;  and  the  other  files  a  bill  to 
««ttle  up  the  partnership,  when  they  go  into 
all  the  wicked  details  of  the  conspiracy  and 
the  rencounter  and  the  treachery.  Will  a 
court  of  justice  hear  them  ?  No  case  can  be 
found  where  a  court  has  allowed  itself  to  be 
so  abused.  Now,  if  these  robbers  had  taken 
the  $1,000,  and  invested  it  in  some  legitimate 
business  as  partners,  and  had  afterwards 
sought  the  aid  of  the  court  to  settle  up  that 
legitimate  business,  the  court  would  not  have 
gone  back  to  inquire  how  they  first  got  the 
money.  That  would  have  been  a  past  trans- 
action, not  necessary  to  be  mentioned  in  the 
settlement  of  the  new  business.  And  this  il- 
lustrates the  case  of  Brooks  v.  Martin,  2 
Wall.  70,  17  L.  ed.  732,  so  much  relied  on  by 
plaintiff." 

The  learned  counsel  for  appellee,  recogniz- 
ing the  force  of  reasoning  of  the  authorities, 
admits,  for  the  purpose  of  his  argument, 
that  if,  after  the  award  was  made  to  Hoff- 
man, he  had  refused  to  enter  into  the  part- 
nership arrangement,  McMullen  could  not 
have  compelled  him  so  to  do,  or  (have  collected 
any  damages  for  his  refusal,  "because  the 
grounds  then  existing  as  the  basis  of  appel- 
lee's claim  would  have  been  that  he  had  rend- 
ered service  in  securing  the  award,  and,  nec- 
essarily counting  upon  that  service,  he  would 
have  had  to  bring  m  into  the  court,  and  its 
•character  would  have  been  a  subject  for  in- 
vestigation. But,  when  Hoffman  entered 
into  the  partnership  agreement,  all  that  mat- 
ter, as  between  them,  became  a  dead  letter." 
If  this  position  could  be  maintained,  it 
would  furnish  a  very  convenient  way  for  es- 
caping the  penalty  which  the  law  imposes 
upon  all  persons  who  have  secured  contracts 
in  an  illegal  and  unlawful  manner.  A  con- 
tract secured  by  corrupt  means — the  bribing 
of  public  officers,  buying  off  all  rival  bidders, 
thus  stifling  all  competition  w^ere  contracts 
are  to  be  let  to  the  lowest  bidder — could  al- 
ways be  enforced  by  a  simple  agreement  of 
partnership  by  the  parties  guilty  of  the 
fraud.  The  fraud,  under  this  rule,  is  a  thing 
of  the  past, — has  become  "a  dead  letter,"  or 
is  made  honest  by  a  single  stroke  of  the  pen, 
creating  a  new  agreement  to  share  and 
share  alike  in  performing  the  illegal  con- 
tract. What  would  there  be  left  to  discour- 
age parties  in  their  illegal  combinations  to 
defeat  the  ends  of  justice  if  this  rule  should 
be  adopted  and  enforced  by  the  court?  The 
ill^ality  of  the  contract  could  always  be 
avoided  as  between  the  parties  to  the  part- 
jiership  agreements  We  prefer  to  tread  in 
the  beaten  path;  to  follow  the  safe  road  which 
'  has  always  been  kept  clean,  in  good  condition 
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and  order,  and  which  furnishes  a  safe  meth- 
od of  protection  to  the  public  who  honestly 
travel  therean.  and  provides  a  penalty  to  all 
parties  who  depart  therefrom  by  crooked 
ways,  which  naturally  lead  and  always  tend 
to  destroy  the  public  interests.  It  is  mani- 
fest to  every  layman  and  lawyer,  as  well  as 
to  the  courts,  that  such  agreements  would 
destroy  all  competition  in  the  letting  of  con- 
tracts for  public  works.  In  the  language  of 
the  authorities,  such  agreements  are  always 
declared  void.  Why?  Because  men  with 
these  agreements  in  their  hands,  and  relying 
upon  them  for  gain,  do  not  act  towards  the 
public  and  third  persons  as  they  would  with- 
out them,  under  the  stimulus  of  competing 
opposition. 

This  suit  is  brought  for  an  accounting  be- 
tween the  parties  of  the  profits  realized  on 
the  contract  made  with  the  committee  for 
the  city  of  Portland  upon  its  award  to  Hoff- 
man &  Bates  upon  the  bid  of  Hoffman.  Tlie 
foundation  of  the  case  rests  upon  the  legal- 
ity of  that  contract.  The  case  could  not  be 
proved  without  first  showing  the  contract, 
and  then  proving  the  amount  of  money  re- 
ceived and  expended  thereon.  If  Hoffman 
had  admitted  that  a  specified  sum  of  money 
was  due  to  MoMuUen,  it  may  be  that  Mc- 
Mullen could  have  maintained  an  action  up- 
on an  account  stated  between  them.  Hanks 
V.  Baber,  53  111.  292;  Chace  v.  Trafford,  116 
Mass.  632,  17  Am.  Rep.  171;  1  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  437.  But  it  does  not  ap- 
pear that  any  such  admission  has  been  made. 
No  promise  has  been  given  by  Hoffman  to  Mc- 
Mullen since  the  completion  of  the  contract 
upon  which  a  recovery  is  sought.  This  suit, 
as  before  stated,  is  for  an  accounting,  and 
the  amount  found  due  in  the  circuit  court 
was  only  ascertained,  and  could  only  be  de- 
termined, by  an  investigation  of  the  trans- 
action between  McMidlen  and  Hoffman 
arising  out  of  the  contract  with  the  commit- 
tee. The  relief  prayed  for  required  the 
court  to  investigate  all  of  the  various  trans- 
actions of  the  parties  from  the  beginning 
to  the  end,  and  adjust  the  differences  be- 
tween them.  We  are  called  upon  to  examine 
all  the  evidence  as  to  the  manner  in  which 
they  agreed  with  each  other  to  put  in  their 
bids,  and  decide  which  was  most  faithless  to 
the  other,  and  determine  which  got  away 
with  the  most  of  the  spoils,  and  to  help  them 
to  make  a  just  and  equitable  division.  This 
is  just  what  the  courts  in  all  cases  of  illegal 
contracts,  agreements,  or  enterprises  have 
universally  refused  to  do.  The  act  of  Hoff- 
man in  refusing  to  divide  the  profits  can- 
not be  too  strongly  condemned.  But  it  has 
often  been  said  that  courts  are  not  organ- 
ized to  enforce  the  saying  that  there  is  honor 
among  wrongdoers,  and  the  desire  to  punish 
the  man  that  fails  to  observe  this  rule  must 
not  lead  the  court  to  a  decision  that  such 
persons  are  entitled  to  the  aid  of  courts  to 
adjust  their  differences  arising  out  of,  and 
requiring  an  investigation  of,  their  illegal 
transactions. 

The  conclusions  reached  upon  this  branch 
of  the  case  render  it  unnecessary  to  consider 
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the  question  argued  by  counsel  as  to  whether 
or  not  the  partnership  between  Hoffman  and 
McMullen  was  dissolved  long  prior  to  the 
completion  of  the  contract,  or  to  examine 
any  of  the  questions  presented  in  the  cross- 


appeal  by  McMullen  against  Hoffman.  The 
views  herein  expressed  are  decisive  of  the 
whole  case. 

The  judgment  and  decree  of  the  Circuit 
Court  are  revei'sed. 


CALIFORNIA  SUPREME  COURT. 


P.  BERKA,  Bespt,, 

V. 

J.   G.   WOODWARD,    Treasurer    of    Santa 

Rosa,  Appt. 


(. 


Cal. 


) 


1.  Aa  officer  cannot  recover  on  an  Im- 
plied contract  with  a  municipality  for 
materials  supplied  to  it,  where  the  statutes 
prohibit  him  from  being  "directly  or  indirect- 
ly  interested  in  any  contract"  with  the  city, 
and  make  a  violation  thereof  a  misdemeanor. 

2.  The  alloiTvance  by  a  city  council  of 
a  claim  on  an  Invalid  contract  does 
not  give  to  it  a  validity  which  it  otherwise 
did  not  possess. 

(June  17.  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Sonoma  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  compel  defendant  to  pay  certain  warrants 
which  had  been  issued  by  the  city  of  which 
he  was  treasurer.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  O.  Webber  and  J.  B.  Iiep- 
po,  for  appellant: 

The  contracts,  in  payment  of  which  the 
alleofed  warrants  were  drawn,  are  void. 

The  sale  of  the  lumber  and  other  mate- 
rials by  the  plaintiff,  and  its  purchase  by 
the  city  of  Santa  Rosa,  constituted  a  con- 
tract. When  the  plaintiff  filed  his  verified 
claim  against  tJie  city  for  the  purchase 
price  of  the  merchandise,  he  admitted  the 
character  of  the  transaction^  for  the  sole 
foundation  of  his  claim  was  that  the  city 
had  contracted  to  pay  for  the  goods  fur- 
nished. 

Pacific  Undertakers  v.  Widher,  113  Cal. 
205. 

Both  the  city  charter  and  the  Political 
Code  prohibit  him  from  being  interested,  di- 
rectly or  indirectly,  in  any  contract  made 
by  the  city  or  city  council. 

If  $  71  of  the  Penal  Code  is  operative  and 
the  law  of  California,  and  a  person  guilty  of 
a  violation  of  the  section  can  be  punished  by 
imprisonment  in  the  state  prison,  it  is  be- 
cause the  acts  mentioned  are  unlawful,  and, 
being  unlawful,  any  contract  growing  out  of 
them  or  based  upon  them  is  absolutely  void. 

Bank  of  United  States  v.  Owens,  2  Pet. 
638,  7  L.  ed.  512;  CoppeU  v.  Hall,  7  Wall. 
558,  19  L.  ed.  247 ;  Fowler  v.  Bcully,  72  Pa. 


456,  13  Am.  Rep.  708;  Seidenhender  v. 
Charles,  4  Serg.  &  R.  151,  8  Am.  Dec.  682; 
Brooks  V.  Cooper,  50  N.  J.  Eq.  761,  21  L.  R. 
A.  617;  Swanger  v.  Mayherry,  59  Cal.  93; 
Santa  Clara  Valley  Mill  d  Lumber  Co,  r. 
Hayes,  76  Cal.  390;  Gardner  v.  Tatum,  81 
Cal.  370. 

It  is  the  duty  of  this  court  to  dismiss 
this  action  if  the  contract  is  unlawful,  even 
although  the  objection  be  not  made  by  the 
defendant. 

Morrill  v.  Nightingale,  93  Cal.  458; 
Visalia  Gas  d  E,  L.  Co.  v.  Sims,  104  Cal. 
332;  Wyman  v.  Moore,  103  Cal.  214;  Pow- 
er V.  May,  114  Cal.  210;  Capron  v. 
Hitchcock,  98  Cttl.  430;  Alewander  v.  John- 
son, 144  Ind.  82;  Winchester  Electric  Light 
Co.  V.  Veal,  146  Ind.  506;  Woods  v.  Arw- 
strong,  64  Ala.  160,  26  Am.  Rep.  671, 
note;  Smith  v.  Albany,  7  Lans.  14,  61  N.  Y. 
444;  Wickersham  v.  Crittenden,  93  Cal.  29; 
Edioards  v.  Estell,  48  Cal.  196;  Finch  v. 
Riverside  d  A.  R.  Co.  87  Cal.  602;  Shake- 
apear  v.  Smith,  77  Cal.  640. 

Courts  will  not  aid  parties  in  the  enforce- 
ment of  contracts  thus  interdicted  by  the 
law. 

Jones  V.  Hanna,  81  Cal.  609 ;  Davis  v.  Rock 
Creek  Lumber  Flume  d  Min.  Co.  55  Cal.  364, 
36  Am.  Rep.  40;  Wilbur  v.  Lynde,  49  Cal. 
292;  San  Diego  v.  San  Diego  d  L.  A.  R.  Co. 
44  Cal.  112;  Rice  v.  Hayward^s  Trustees,  107 
Cal.  401;  Fowler  v.  Scully,  72  Pa.  456,  13 
Am.  Rep.  707 ;  GuUck  v.  Ward,  10  N.  J.  L. 
102,  18  Am.  Dec.  389;  Patton  v.  Gilmer,  42 
Ala.  548,  94  Am.  Dec.  665,  and  note;Botrman 
V.  Phillips,  41  Kan.  364,  3  L.  R.  A.  631; 
Chicago  Gaslight  d  Coke  Co.  v.  People's  Gas- 
light d  Coke  Co.  121  111.  630;  Ormerod  v. 
Dearman,  100  Pa.  661,  45  Am.  Rep.  391; 
Spence  v.  Harvey,  22  Cal.  341,  83  Am.  Dec. 
69;  Buckley  v.  Humason,  50  Minn.  196,  16 
L.  R.  A.  423;  Goodrich  v.  Tenney,  144  111. 
422,  19  L.  R.  A.  371;  Levy  v.  Spencer,  18 
Colo.  532;  Leonard  v.  Poole,  114  N.  Y.  371, 
4  L.  R.  A.  728. 

When  the  court  determines  that  injury 
might  have  resulted,  it  is  enough  to  invali- 
date the  transaction. 

Spence  v.  Harvey,  22  Oal.  342,  83  Am. 
Dec.  69;  1  Dill.  Mun.  Corp.  $  444,  pp.  514- 
516. 

Messrs.  D.  B.  Gale  and  J.  T.  Campbell, 
for  respondent: 

An  implied  contract  is  one  the  existence 


Note. — As  to  the  power  of  an  officer  to  con- 
tract with  the  public  body  or  municipality 
which  he  represents,  see  note  to  Tippecanoe 
County  Comrs.  v.  Mitchell  (Ind.)  15  L.  R.  A. 
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620;  Findlay  v.  Pertz  (C.  C.  App.  6th  C.)  29 
L.  R.  A.  188;  and  Capital  Gas  Co.  ▼.  Young 
(Cal.)  29  L.  R.  A.  463. 
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and  terms  of  which  are  manifested  by  con- 
duct. 

Civil  Code,  1621;  Kennedy  v.  Miller,  97 
Cal.  433. 

Contracts  are  executory  and  executed  in 
their  nature.  It  is  only  while  a  contract  re- 
mains uncompleted  or  executory  that  the 
privilege  of  avoiding  it  may  be  exercised. 
Such  contracts  are  not  expressly  prohibited 
but  are  voidable. 

Concordia  v.  HagcLman,  1  Kan.  App.  35. 

In  cases  where  the  officer  has  dealt  fairly 
with  the  city  in  furnishing  goods  the  law  al- 
lows fair  compensation  though  no  contract 
was  madOj  and  when  the  contract  has  been 
avoided    reasonable    compensation    follows. 

Ibid.;  Call  Puhliahing  Co.  v.  Lincoln,  29 
Neb.  149. 

The  legislation  seems  to  be  directed  alone 
to  express,  and  not  to  implied,  contracts,  and 
no  considerations  of  public  policy  will  justify 
the  refusal  of  a  quantum  meruit. 

Spearman  v.  Tcisarkana,  58  Ark.  348,  22 
li.  R.  A.  856;  Gardner  v.  Butler,  30  N.  J.  Eq. 
720;  Pickett  v.  School  Dist.  No.  1,  25  Wis. 
558,  3  Am.  Hep.  105;  If  ilea  v.  Muzzy  ^  33 
Mich.  61,  20  Am.  Rep.  670;  Maoon  v.  Jff«f, 
60  Ga.  221;  Marsh  v.  Fulton  County,  10 
Wall.  676,  19  L.  ed.  1040;  Louisiana  v. 
Wood,  102  U.  S.  294,  26  L.  ed.  153;  Sa/n 
Francisco  Oas  Co.  v.  San  Francisco,  9  Cal. 
453;  Morville  v.  American  Tract  Soc.  123 
Mass.  129,  25  Am.  Rep.  40;  MoConoughey 
y.  Jackson,  101  Cal.  265;  Hitchcock  v.  Gal- 
veston, 96  U.  S.  341,  24  L.  ed.  659. 

Althoiigh  a  contract  may  be  void,  yet  as 
the  borrower  has  the  lender's  money,  the 
law  presumes  a  promise  to  repay  on  demand. 

Sioift  v.  SuAft,  46  Cal.  266;  Pimental  v. 
San  Francisco,  21  Cal.  362;  Argenti  v.  San 
Francisco,  16  Cal.  282;  Marsh  v.  Fulton 
County,  10  Wall.  676,  19  L.  ed.  1040;  Louisi- 
ana V.  Wood,  102  U.  S.  294,  26  L.  ed.  153; 
Chapman  Y.  Douglas  County,  107  IT.  S.  356, 
27  L.  ed.*  381;  Ashhursfs  Appeal,  60  Pa. 
290;  Miltenherger  v.  Cooke,  18  Wall.  429, 
21  L.  ed.  866;  Currie  v.  School  Dist.  No.  26, 
35  Minn.  163;  Capital  Oas  Co.  v.  Young,  109 
Cal.  140,  29  L.  R.  A.  463 ;  BroTJon  v.  Pomona 
Bd.  of  Edu.  103  Cal.  531. 

The  party  receiving  the  benefit,  although 
illegal,  is  held  to  accountability,  and  the  law 
implies  an  obligation  to  pay. 

Crampton  v.  Zabriskie,  101  U.  S.  601,  26 
L.  ed.  1070;  Parkersburg  v.  Brown,  106  U. 
S.  487,  27  L.  ed.  238;  Chapman  v.  Douglas 
County,  107  U.  8.  356,  27  L.  ed.  381. 


r,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  in 
mandate  ordering  the  treasurer  of  the  city 
of  Santa  Rosa  to  honor  and  to  pay  two 
warrants  issued  in  favor  of  plaintiff  by 
the  oonmion  council  of  the  city.  The  war- 
rants were  in  payment  of  lumber  and  ma- 
terials "had  and  received  by  the  city  from 
Berka."  At  the  times  when  the  material 
was  supplied,  at  the  times  when  Berka  pre- 
sented his  bills  and  demands  for  payment, 
45  L.  R.  A. 


and  at  the  time  when  the  city  council  al- 
lowed and  approved  his  claims,  Berka  was  an 
officer  of  the  city  and  a  member  of  its  com- 
mon council.  These  facts  appear  by  the  pe- 
tition. The  defendant  interposed  a  demur- 
rer both  general  and  special.  This  demur- 
rer was  "overruled  without  leave  to  answer," 
and  a  peremptory  writ  of  mandate  was  or- 
dered to  be  issued. 

The  question  of  first  importance  presented 
upon  this  appeal  is  that  of  the  right  of  an 
officer  of  the  city  to  recover  upon  an  implied 
contract  with  the  municipality.  The  follow- 
ing provisions  of  the  law,  and  of  the  charter 
of  the  city  of  Santa  Rosa,  have  direct  bear- 
ing upon  this  consideration:  ''No  council- 
man to  be  directly  or  indirectly  interested 
in  any  contract  made  by  them,  or  in  any  pay 
for  work  done  under  their  direction  or  super- 
vision."  Charter  Santa  Rosa  (Stat.  1875- 
76,  p.  255).  "All  bills,  claims,  and  demands 
against  the  city  shall  be  .  .  .  filed  by 
the  city  clerk,  who  shall  present  it  to  the 
council,  and  they  shall  allow  or  reject  the 
same  in  whole  or  in  part."  Charter  Santa 
Rosa  (Stat.  1875-76,  p.  257).  "Members 
of  the  legislature,  state,  county,  city,  and 
township  officers  must  not  be  interested  in 
any  contract  made  by  them  in  their  official 
capacity,  or  by  any  body  or  board  of  which 
they  are  members."  Pol.  Code,  §  920.  "State, 
county,  township,  and  city  officers  must  not 
be  purchasers  at  any  sale,  nor  vendors  at 
any  purchase  made  by  them  in  their  official 
capacity."  Pol.  Code,  §  921.  "Every  con- 
tract made  in  violation  of  any  of  the  provi- 
sions of  the  two  preceding  sections  may  be 
avoided  at  the  instance  of  any  party  except 
the  officer  interested  therein."  Pol.  Code,  % 
922.  "Every  officer  or  person  prohibited  by 
the  laws  of  this  state  from  making  or  being 
interested  in  contracts,  or  from  becoming  a 
vendor  or  purchaser  at  sales,  or  from  pur- 
chasing scrip  or  other  evidence  of  indebted- 
ness, who  violates  any  of  the  provisions  of 
such  laws,  is  punishable  by  a  fine  of  not 
more  than  $1,000  or  by  imprisonment  in 
the  state  prison  not  more  than  five  years,  and 
is  forever  disqualified  from  any  office  in  this 
state."  Penal  Code,  §  71.  "That  is  not 
lawful  which  is  (1)  contrary  to  an  express 
provision  of  law;  (2)  contrary  to  the  pol- 
icy of  express  law,  though  not  expressly 
prohibited;  or,  (3)  otherwise  contrary  to 
good  morals."  Civil  Code,  §  1667.  "The 
consideration  of  a  oomtract  must  be  lawful 
within  the  meaning  of  §  1667."  Civil  Code, 
§  1607.  "If  any  part  of  a  single  considera- 
tion for  one  or  more  objects,  or  of  several 
considerations  for  a  single  object,  is  unlaw- 
ful, the  entire  contract  is  void."  Civil  Code, 
§  1608. 

It  would  seem  that  the  need  of  discussion 
is  foreclosed  by  the  mere  quotation  of  our 
express  laws,  but  respondent  contends,  and 
in  his  contention  prevailed  in  the  trial  court, 
that  these  provisions  have  no  application  to 
an  implied  contract  such  as  this  admittedly 
is,  and  that  in  the  case  of  implied  contracts 
which    are    not    malum  in  se,  even    though 
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they  may  be  against  public  policy,  the  rule 
is  that,  if  the  consideration  has  passed, — if 
the  contract  upon  the  one  hand  ha»  been 
wholly  executed, — the  party  who  has  so 
performed  will  be  allowed  a  recovery  upon 
quantum  meruit  or  quantum  valehat,  as  the 
case  may  be.  The  importance  of  this  ques- 
tion, the  right  of  an  officer  of  the  city  to  re- 
cover upon  an  implied  contract  with  his 
municipality,  its  gravity  and  far-reaching 
consequence,  demand  something  more  than 
a  passing  consideration. 

By  subdivision  1  of  §  1667  of  the  CivU 
Code  reference  is  had  to  contracts  expressly 
prohibited.  These  will  be  discussed  here- 
after. Within  subdivisions  2  and  3  of  the 
same  section  are  embraced  the  multitude  of 
contracts  which,  though  not  expressly  pro- 
hibited, are  refused  recognition  upon 
grounds  of  public  policy.  These  contracts, 
in  contemplation  of  their  subject-matter, 
may  be  divided  into  two  di&tinct  classes : 
The  first,  where  the  consideration  is  base 
and  against  good  morals, — malum  in  ae;  the 
second,  where  the  consideration  is  in  itself 
lawful,  but  where  the  mode  is  unauthorized, 
or  where^  because  of  some  fiduciary  relation 
between  the  parties,  the  law  will  not  permit 
the  contract  to  be  made,  nor  countenance  it 
when  made.  As  to  the  first,  it  is  said  in 
Blackford  v.  Preston,  8  T.  R.  95:  "A 
plaintiff  cannot  recover  in  a  court  of  justice 
whose  cause  of  action  arises  out  of  a  contr^t 
made  between  him  and  the  defendant  in 
fraud,  or  to  the  prejudice  of  third  person^.'' 
Of  the  second  Lord  Mansfield  and  the  court 
of  King's  bench,  in  Jones  v.  Randall^  1 
Cowp.  39,  declared:  "Many  contracts  which 
are  not  against  morality  are  still  void,  aa  be- 
ing against  the  maxims  of  sound  policy." 
The  first  class  of  contracts  embraces  the  in- 
finite number  of  those  made  to  further  crime, 
or  to  interfere  with  the  admini^ration  of 
the  law«  or  to  obstruct  the  course  of  justice, 
— all  contracts  affecting  the  rights  and  pre- 
rogatives of  the  government,  as  well  as  the 
perv<«onaI  rights  of  the  citizen.  In  the  second 
class  no  baseness  is  inherent  in  the  essence 
of  the  contract,  but  there  is  either  some  de- 
fect in  the  mode  of  creation  or  the  manner 
of  performance,  or  some  incapacity  in  one  or 
the  other  of  the  parties  because  of  nonage, 
mental  disability,  or  the  fiduciary  relation 
which  thev  sustain  to  each  other.  Within 
this  second  class,  as  has  been  said,  are  the 
contracts  of  one  who  stands  in  a  fiduciary 
relation  to  another  with  that  other.  Be- 
cause of  the  tendency  to  abuse,  the  tempta- 
tion to  take  undue  advantage,  these  con- 
tracts, even  when  not  expressly  prohibited  by 
law,  are  still  looked  upon  with  disfavor,  and. 
they  may  be  avoided  at  the  instance  of  the 
other  party  in  interest;  but,  where  the  trus- 
tee or  other  fiduciary  agent  has  fully  carried 
out  the  terms  of  the  contract,  the  contract 
itself  being  fair,  public  policy,  which  is  not 
punitive,  is  satisfied  to  leave  the  right  of  re- 
scission to  the  other  party.  If  he  shall 
elect  to  rescind,  he  does  so  upon  the  equita- 
ble condition  of  restoring  what  he  has  re- 
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ceived.  If,  however^  he  chooses  to  retaio 
the  consideration,  he  is  not  bound  by  the 
terms  and  conditions  of  the  contract,  but 
the  courts  permit  an  action  to  establish  and 
to  recover  the  reasonable  value  of  the  thing 
sold  or  the  service  rendered.  Such,  it  may 
be  said,  is  the  general  rule,  but  in  this  state 
the  line  has  been  more  closely  drawn.  Such 
contracts  are  against  public  policy.  Being 
against  public  policy,  the  making  of  them 
is  not  to  be  encouraged.  But  to  permit  a 
profit  is  thus  to  encourage  them.  There- 
fore, in  this  state,  when  a  recovery  is  per- 
mitted, it  is  not  for  the  reasonable  or  market 
value,  which  naturally  includes  within  it 
the  contemplation  of  a  profit,  but,  where 
possible,  the  recovery  is  limited  to  the  ac- 
tual cost.  Fox  V.  Hale  d  N.  Silver  Miu.  Co. 
108  Cal.  369. 

Where  contracts  of  public    officials  with 
their  counties    or  municipalities    have  not 
been  expressly  forbidden  by  law,  the  princi- 
ples which  we  have  been  considering  have  in 
some  cases  been  applied,  and  a  recovery  ha? 
been  permitted.     In  these  cases  it  has  been 
said  that  the  demands  of  public  policy  have 
been  satisfied  by  allowing  the  officer  to  re- 
cover, not  according  to  the  terms  of  his  con- 
tract, but  upon  a  quantum  meruit  or  quan- 
tum valehat.     Spearman  v.    Tewarkana,  58 
Ark.  348,  22  L.  R.  A.  855;  Pickett  v.  Moot 
\Di8t.  No,  i,  25  Wis.  551,  3  Am.  Rep.  10.) : 
Concordia  v.   Hagaman,    I   Kan.   App.  35; 
Gardner  v.  Butler,  30  N.   J.  Eq.  702;   Cnll 
Publishing  Co.  v.  Lincoln,  29  Neb.  149;  Ifo- 
con  V.  Huff,   60   Ga.  221 ;    Currie  v.  School 
Dist.  No.  26,  35  Minn.  163;  Niles  v.  Muzzv. 
33  Mich.  61,  20  Am.  Rep.  670.     But  in  no 
one  of  these  oases,  nor  indeed   in   any  ea^ 
whioh  has  come  under  our  observation,  have 
the  courts  entertained  any  contract^  or  any 
rights  growing    out    of  a  contract,    where 
either  the  consideration  is  base,  or  the  con- 
tract is  against  the  express  prohibition  of 
the   law.     Thus,    in    C<Ul  Publishing  Co.  v. 
lAncoln,  29  Neb.  149,  the  publishing comparr 
had    sued  the  city  to  recover    for    printing. 
Bunnell  was  a  stockholder  in  the  plainiiiT 
company,    and   was    chairman  of   the  city 
council's  committee  on  printing  during  the 
time  of  the  publications    in   question.    The 
court  held  that  the  statute  of  Nebraska  pro- 
hibiting officers  from  being  interested  in  anr 
contract  with  their  municipalities  referred 
to  express  contracts;  that  the  contract  un- 
der consideration  was  an  implied  contract. 
It   therefore   concluded    that    the   contract 
was  not  one  expressly  prohibited  by  law.  and 
proceeded  to  discuss  and  decide  the  question 
upon  the  doctrine  of  public  policy.    In  Con- 
cordia V.  Eaga/man,  1  Kan.  App.  35,  the  pro- 
hibitory statute  was  "An  Act  to   Restrain 
State  and  County  Officers  from  Speculating 
in  Their  Offices."    The  contract  there  was  a 
contract  made  by  Hagaman  when  he  wa$  a 
member  of  the  city  council,  for  the  printing 
of  the  ordinances  of  the  city.  The  court  coo- 
ceded  that  no  recovery  could  be  had  if  the 
contract  were   one  expresriy  prohibited  by 
law,  but  determined  that  the  legislature  had 
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€9  indvsiria  excluded  municipal  officers, 
and  had  limited  tihe  operation  of  the  law  to 
gtate  and  county  officers.  That  being  so, 
the  contract  was  left  to  be  considered  upon 
the  grounds  of  public  policy  alone.  And  in 
discih^ing  that  question  tbe  court  says: 
"In  considering  the  question  of  illegality  of 
the  contract,  it  is  proper  that  a  distinction 
be  made  between  a  contract  whicb  is  illegal 
because  its  execution  requires  the  perform- 
ance of  an  immoral  or  unlawful  act,  or  trans- 
gro>se8  an  express  statutory  prohibition,  and 
one  wherein  the  act  to  be  performed  is  law- 
ful, but  the  agreement  is  invalid  because  of 
the  manner  it  was  entered  into,  or  because  of 
ini-apacity  to  contract  in  either  of  the  par- 
tie*.  .  .  .  When  the  contract  looks  to 
the  doing  of  a  lawful  act,  but  may  be  avoided 
by  one  of  the  parties  to  it  because  the  other 
party  at  the  time  acted  in  a  fiduciary  capac- 
ity for  the  first,  the  rule  is  applied  in  order 
to  avoid  the  possibility  of  reaping  any  undue 
advantage  from  the  contract.  When  it  has 
been  executed  without  objection,  and  actual 
benefits  have  been  received  under  it,  all  par- 
ties acting  in  entire  good  faith,  the  law  is 
maintained  and  the  ends  of  justice  sub- 
wrved  by  disregarding  those  parts  of  the  ex- 
press agreement  wherein  advantage  might 
have  been  taken,  and  allowing  compensiation 
merely  for  the  reasonable  value  of  the  bene- 
fits received  under  it.  Considerations  of 
public  policy  do  not  require  the  doing  of 
le^^  than  this.  The  defense  of  public  policy 
has  no  element  of  punishment  in  it,  nor  is  it 
allowed  out  of  consideration  for  the  defend- 
ant. It  is  upheld  by  the  consideration  which 
the  law  ever  entertains  for  the  protection  of 
the  public,  and  the  settled  policy  of  the 
courts  to  give  no  aid  to  the  enforcement  of 
contraets  whose  general  tendency  is  injuri- 
ous to  the  public.  Hence  the  courts  refuse 
all  relief  to  one  who  asks  compensation  for 
the  doing  of  an  act  which  is  conclusively  pre- 
sumed to  be  hurtful  to  public  interests  or 
morals.  When,  however,  the  thing  accom- 
plished is  proper  and  beneficial,  and  not 
placed  under  the  ban  of  any  penal  prohibi- 
tory enactment,  the  reason  for  the  rule  fails, 
and  it  should  not  be  applied  any  further 
than  is  nei'(»f»^ry  for  the  public  good." 

This,  then,  is  the  undoubted  rule,  that, 
when  a  contract  is  expressly  prohibited  by 
law.  no  court  of  justice  will  entertain  an  ac- 
tion upon  it,  or  upon  any  asserted  rights 
growing  out  of  it.  And  the  reason  is  ap- 
parent; for  to  permit  this  would  be  for  the 
law  to  aid  in  its  own  undoing.  Says  the  Su- 
preme Court  of  the  United  States  in  Bank 
of  United  States  v.  Otcens,  2  Pet.  627,  7  L. 
«1.  508:  "No  court  of  justice  can,  in  its 
nature,  be  made  the  handmaid  of  iniquity. 
Courts  are  instituted  to  carry  into  effect 
the  laws  of  a  country ;  how  can  they  then  be- 
come auxiliary  to  the  coni^ummation  of  viola- 
tions of  law?  .  .  .  There  can  be  no  civil 
rifrht  where  there  can  be  no  legal  remedy; 
and  there  can  be  no  legal  remedy  for  that 
which  is  itself  illegal."  And  again  the  same 
August  tribunal,  in  Coppell  v.  Hall,  7  Wall. 
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542,  19  L.  ed.  244,  says:  "Whenever  the  il- 
legality appears,  whether  the  evidence  comes 
from  one  side  or  the  other,  the  disclosure  is 
fatal  to  the  case.  No  consent  of  the  de- 
fendant can  neutralize  its  effect.  A  stipu- 
lation in  the  most  solemn  form  to  waive  the 
objection  would  be  tainted  with  the  vice  of 
the  original  contract  and  void  for  the  same 
reasons.  Where  the  contamination  reaches, 
it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is,  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon  its 
violation."  And  in  our  own  state  it  has 
been  said  {Swanger  v.  Mayherry,  59  Cal. 
91 ) :  "The  general  principle  is  well  estab- 
lished that  a  contract  founded  on  an  illegal 
consideration,  or  which  is  made  for  the  pur* 
pose  of  furthering  any  matter  or  thing  pro- 
hibited by  statute,  or  to  aid  or  assist  any 
party  therein,  is  void.  This  rule  applies  to 
every  contract  which  is  founded  on  a  trans- 
action malum  in  se,  or  which  is  prohibited 
by  a  statute  on  the  ground  of  public  policy." 
Nor  in  such  cases  does  it  matter  whether 
the  contract  has  been  partially  or  wholly  per- 
formed, or  whether  the  consideration  has 
passed  or  not.  "The  test,"  says  Judge  Dun- 
can in  8toan  v.  Scott,  11  Serg.  &  R.  164, 
"whether  a  demand  connected  with  an  ille- 
gal transaction  is  capable  of  being  enforced 
at  law,  is  whether  the  plaintiff  requires  the 
aid  of  the  illegal  transaction  to  establish 
his  case.  If  the  plaintiff  cannot  open  his 
case  without  showing  that  he  has  broken 
the  law,  a  court  will  not  assist  him,  whatever 
his  claims  in  justice  may  be  upon  the  defend- 
ant." And  this  must  be  so:  for,  while,  as  a 
matter  of  private  justice  between  individ- 
uals, it  would  be  but  fair  that  one,  under 
such  an  illegal  contract,  should  restore  the 
consideration  or  should  make  the  payment, 
the  rights  of  the  public  are  superior  to  any 
such  private  considerations,  and  the  public's 
right  is  that  the  fountains  of  justice  shall 
remain  unpolluted;  that  no  court  shall  lend 
its  aid  to  a  man  who  grounds  his  action  upon 
an  immoral  or  illegal  act.  Therefore  there 
is  no  place  for  equitable  considerations,  pre- 
sumptions, or  estoppels.  Fowler  v.  Scully, 
72  Pa.  450,  13  Am.  Rep.  699.  Eaf  turpi 
causa  non  oritur  actio.  Whenever  such  a 
contract  comes  before  the  court,  the  action 
must  fail,  and  the  parties  will  be  left  in  the 
situation  in  which  they  may  be  found.  Some 
slight  attempt  will  be  found  in  some  of  the 
cases  to  evade  the  application  of  this  well- 
settled  doctrine  upon  the  ground  of  the  hard- 
ship which  sometimes  results,  but  in  no  case, 
we  think,  has  the  existence  of  the  rule  been 
denied,  or  its  justice  as  a  matter  command- 
ing public  necessity  been  questioned. 

The  rule,  further,  is  that,  where  a  statute 
pronounces  a  penalty  for  an  act,  a  contract 
founded  on  such  act  is  void,  although  the 
statute  does  not  pronounce  it  void  nor  ex- 
pressly prohibit  it.  Swanger  v.  Mayherry, 
59  Cal.  93;  Santa  Clara  Valley  Mill  d  Lum- 
ber Co.  V.  Hayes,  76  Cal.  390;  Gardner  v. 
Tatum.  81  Cal.  370;  Morrill  v.  'Sightinqale, 
93  Cal.  458;  Wyman  v.  Moore,  103  Cal.  214; 
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VisaUa  Gas  d  E,  L.  Oo.  y.  Sims,  104  Gal. 
332;  Woods  v.  Armstrong,  64  Ala.  150,  26 
Am.  Rop.  671;  Fowler  v.  Scully,  72  Pa.  466, 
13  Am.  Rep.  699;  Seidenbender  v.  Charles, 
4  Serg.  &  R.  151,  8  Am.  Dec.  682;  Brooks  v. 
Cooper,  60  N.  J.  Eq.  761,  21  L.  R.  A.  617. 
Applying  these  principles  to  the  contract 
before  us,  it  is  most  manifest  that  it  is  not 
only  against  the  express  prohibition  of  the 
law,  but  that  the  law  makes  penal  upon  the 
part  of  a  public  officer  the  entering  into  it. 
We  can  yield  no  assent  to  the  contention 
that  our  laws  apply  only  to  express  contracts. 
The  statute  itself  is  general  in  its  terms. 
Both  in  the  charter  provision  above  quoted, 
and  in  §  920  of  the  Political  Code,  these  of- 
ficers are  forbidden  to  be  interested  in  "any 
contract"  made  by  them.  The  only  differ- 
ence between  an  express  contract  and  an  im- 
plied contract  is  that  in  the  former  all  of 
the  terms  and  conditions  are  expressed  be- 
tween the  parties;  in  the  latter  some  one  or 
more  of  the  terms  and  conditions  are  implied 
by  law  from  the  conduct  of  the  parties.  Gen- 
erally, express  contracts  with  a  municipality 
are  made  under  the  system  of  competitive 
bidding.  Usually  this  is  made  compulsory 
by  law.  To  say  that  implied  contracts  were 
not  prohibited  would  be  to  destroy  the  pur- 
pose and  efficiency  of  the  laws,  and  leave 
the  people  at  the  mercy  of  careless  or  un- 
scrupulous officers.  The  case  of  Smith  v. 
Albany,  61  N.  Y.  444,  is  very  similar  to  the 
one  at  bar.  The  council  of  the  city,  of 
which  plaintiff  was  a  member,  appropriated 
$2,500  for  defraying  expenses  of  a  Fourth 
of  JiUy  celebration.  Upon  the  day  plain- 
tiff furnished  horses  and  vehicles  for  use  in 
the  celebration,  and  the  fair  value  of  their 
use  was  the  sum  of  $139.  The  New  York  stat- 
ute m^de  it  unlawful  for  a  member  of  any 
common  council  to  become  a  contractor  un- 
der any  contract  authorized  by  the  com- 
mon council,  and  authorized  such  contracts 


to  be  declared  void  at  the  instance  of  the 
city.  Here  was  an  implied  contract,  but 
it  was  one  prohibited  by  the  statute  law  as 
well  as  by  considerations  of  public  policy, 
and  the  plaintiff  was  denied  any  recovery. 
Our  statutes  are  general  in  prohibiting  any 
officer  from  being  interested  in  such  con- 
tracts, and,  if  ever  there  was  an  occasion  for 
its  strict  enforcement,  it  certainly  exists  in 
a  case  such  as  this,  where  the  contractor  is 
a  member  of  the  common  council,  whose  duty 
it  is  to  make  such  contracts  on  behalf  of 
the  city.  He  cannot  be  permitted  to  place 
himself  in  any  position  where  his  personal 
interest  will  conflict  with  the  faithful  per- 
formance of  his  duty  as  trustee,  and  it  mat- 
ters not  how  fair  upon  the  face  of  it  the  con- 
tract may  be  the  law  will  not  suffer  him  to 
occupy  a  position  so  equivocal  and  so  fraught 
with  temptation.  Note  the  situation  here 
presented.  This  material  was  obtained  from 
a  member  of  the  city  council,  and  he,  as  a 
member  of  that  council,  sits  in  judgment 
upon  the  validity  and  amount  of  his  own 
claim.  If  he  does  not  act,  still  the  city  is 
deprived  of  its  right  to  his  services  and  judg- 
ment in  determining  these  very  questions. 

The  fact  that  the  claim  was  allowed  by  the 
council  does  not  give  to  it  a  validity  which 
it  otherwise  did  not  possess.  Santa  Cruz 
Rock  Pav.  Co.  v.  Broderiok,  113  Cal.  628. 
The  duty  of  treasurer  is  to  pay  only  legal 
demands  against  his  funds.  The  law  will 
not  imply  a  promise  to  pay  for  services  il- 
legally rendered  under  a  contract  expressly 
prohibited  by  law.  Oardner  v.  Tat  urn,  81 
Cal.  370. 

For  the  forgoing  reasons  the  judgment  is 
reversed,  with  directions  to  the  trial  court  to 
sustain  the  general  demurrer  to  plaintiff's 
complaint. 

We  concur:  Temple,  J.;  MoFarland,  J. 


INDIANA  SUPREME  COURT. 


John  LEFFLER,  Appt,, 

V, 

STATE  of  Indiana. 


< 


Ind. 


) 


1.  A  false  pretense  need  not  be  sneli 
that  a  man  of  ordinary  cantton  and 
prndence  ironld  ylve  It  credit,  or  that 
it  could  not  be  guarded  against  by  ordinary 
care  and  prudence*  in  order  to  be  Indictable. 

S.  A  false  representation  by  a  man 
tbat  be  Is  nnmarried,  on  the  faith  of 
which  money  or  property  is  obtained,  may 
constitute  an  indictable  false  pretense. 

(Jane  28.  1899.) 

NoTB. — That  a  person  cannot  himself  be  a 
false  token  in  the  case  of  representing  himself 
to  be  unmarrledt  see  State  v.  Renick  (Or.)  44 
L.  R.  A.  266. 
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APPEAL  by  defendant  from  a  Judgment 
of  the  Circuit  Court  for  Fayette  County 
convicting  him  of  obtaining  money  under 
false  pretenses.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  N.  Elliott  and  I.  T«  Tvesler 
for  appellant. 

Mr.  George  Ii.  Gray,  for  appellee: 

Whether  the  pretenses  were  of  such  a  char- 
acter aA  to  impose  upon  the  prosecutor  is  a 
question  of  fact  to  be  left  to  the  jury  as  they 
must  necessarily  vary  with  each  particular 

2  Wharton,  Crim.  L.  $  2133;  MUler  v. 
State,  79  Ind.  198;  Wagoner  v.  State,  90 
Ind.  504;  Shaffer  v.  State,  100  Ind.  365;  7 
Am.  &  Eng.  Enc.  Law,  p.  707 ;  Gillette's  New 
Ind.  Crim.  L.  253,  254;  1  Bishop,  Crim.  L. 
§  436;  Johnson  v.  State,  36  Ark.  242;  State 
V.    Montgomery,   56   Iowa,    195;    Boiren   ▼. 
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State,  9  Baxt.  46,  40  Am.  Rep.  71;  Watson 
V.  State,  16  Lea,  604;  State  v.  Williame,  12 
Mo.  App.  415;  State  v.  Mills,  17  Me.  211; 
Smith  V.  People,  47  N.  Y.  303;  People  v. 
Pray,  I  Mich.  N.  P.  69;  Colbert  v.  fif*a*c,  1 
Tex.  App.  314. 

Why  should  the  credulity  of  the  victim 
be  any  defense  to  crime?  Are  the  purpose 
and  intent  of  the  perpetrator  any  the  less 
criminal  because  he  has  been  successful  in 
finding  an  easy  prey  to  the  fraud? 

It  is  held  a  false  pretense  in  law  for  a 
person  to  falsely  represent  himself  to  be  an 
officer,  holding  a  warrant  for  the  arrest  of 
another  and  thereby  obtaining  money  as  a 
consideration  of  not  making  the  arrest  (Per- 
kins V.  State,  67  Ind.  270,  33  Am.  Rep.  89) ; 
to  obtain  money,*  the  charges  for  carriage  of 
goods,  by  falsely  pretending  to  have  carried 
and  delivered  the  property  (7  Am.  &  Eng. 
Enc.  Law,  p.  750,  note  3) ;  to  obtain  money 
by  falsely  pretending  that  more  postage  is 
duo  on  a  letter  than  the  correct  amount 
{Reg.  V.  Byrne,  10  Cox,  C.  C.  369) ;  to  ob- 
tain a  warrant  for  money  and  payment  on 
the  same  by  falsely  representing  that  cer- 
tain materials  had  been  furnished  to  a  mu- 
nicipal corporation  {People  v.  Oenet,  19 
Hun,  91 )  ;  to  obtain  money  by  a  person 
falsdy  representing  himself  to  be  the  author- 
ized collector  for  a  directory  sold  by  sub- 
scription {Reg,  V.  Speed,  46  L.  T.  N.  8. 
174) ;  to  obtain  money  by  falsely  represent- 
ing that  a  greater  sum  is  owing  by  the  debt- 
or than  actually  is  owing  by  nim  {Reg,  v. 
Taylor,  15  Cox,  C.  C.  265)  ;  and  to  obtain 
mojey  on  a  false  representation  of  being  an 
unmarried  man  (2  Bishop,  Crim.  L.  §  422). 

Any  false  representation  of  an  existing 
fact  by  which  a  person  obtains  the  loan  of 
money  is  within  the  statute. 

7  Am.  &  Enff.  Enc.  Law,  pp.  762, 753 ;  Rejo 
V.  Villeneuve,  2  East,  P.  C.  830. 

The  design  of  the  law  is  to  protect  the 
weak  and  credulous  from  the  wiles  and 
stratagems  of  the  artful  and  cunning,  as 
well  as  those  whose  vigilanoe  and  sagacity 
enable  them  to  protect  themselves. 

McKee  v.  State,  111  Ind.  381;  Miller  v. 
State,  79  Ind.  198;  2  Wharton,  Crim.  L.  f§ 
1186,  1187;  2  Bishop,  Crim.  L.  §§  433,  434; 
Smith  V.  State,  65  Miss.  410;  16  Am.  L. 
Reg.  321-325. 

Monks,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  indicted,  tried,  and  con- 
vietea  of  the  offense  of  obtaining  money  un- 
der false  pretenses.  The  only  error  as- 
signed is  that  the  court  erred  in  overruling 
the  motion  to  quash  the  indictment.  It  is  in- 
siFted  by  appellant  that  the  false  pretenses 
alleged  were  not  such  as  a  person  of  or- 
dinary caution  and  prudence  would  credit, 
and  for  that  reason  the  indictment  was  in- 
sufficient. It  is  alleged  that  appellant  "de- 
signedly, knowingly,  falsely,  and  felonious- 
ly^' pretended  and  represented  "to  the  said 
Annie  Kidwell  that  he,  said  John  Leffler^  was 
then  and  there  a  single  man;  that  he  was 
divorced  from  his  wife;  that  there  was  then 
and  there  a  judgment  for  alimony  against 
46  L.  R.  A. 


him  in  the*  Rush  circuit  court  of  Rush  coun- 
ty, Indiana;  that  there  was  then  and  there 
an  unpaid  balance  of  $15  on  said  judgment 
against  him;  that  he  wanted  and  needed 
said  $15  from  said  Annie  Kidwell,  with 
which  to  pay  off  and  liquidate  said  claim 
and  judgment  standing  against  him  as  afore- 
said." The  part  of  the  statute  upon  which 
the  indictment  is  based  reads  as  follows: 
''Whoever,  with  intent  to  defraud  another, 
designedly,  by  .  .  .  any  false  pretense, 
.  .  .  obtains  from  any  person  any  money, 
or  the  transfer  of  any  bond,  bill,  receipt, 
promissory  note,  draft,  or  check  or  thing  of 
value,  .  .  .  shall  be  imprisoned,"  etc. 
Acts  1883,  p.  126;  Burns's  Rev.  Stat.  1894, 
§  2352  (Homer's  Rev.  Stat.  1897,  §  2204). 
It  was  said  in  some  of  the  earlier  cases  in 
this  state  that  to  support  any  indictment 
the  false  representations  must  be  of  such 
existing  facts  as  would  deceive  a  person  of 
ordinary  intelligence  and  prudence.  State 
V.  Magee,  11  Ind.  164;  Leohold  v.  State,  33 
Ind.  484;  Bonnell  v.  State,  64  Ind.  498. 
But  the  later  cases  of  Shaffer  V.  State,  100 
Ind.  365;  Wagoner  v.  State,  90  Ind.  504, 
and  Miller  v.  iSf^o*e,  79  Ind.  198,  hold  that, 
whether  or  not  the  false  pretenses  are  such 
as  are  calculated  to  deceive  a  person  of  ordi- 
nary caution  and  prudence,  is  not  a  question 
of  law  for  the  court,  but  a  question  of  fact 
for  the  jury  under  all  the  circumstances. 
In  State  v.  Burnett,  119  Ind.  392,  however, 
it  was  again  held,  on  a  motion  to  quasli  the 
indictment,  that  the  false  representations 
must  be  of  such  a  character  that  a  man  of 
common  understanding  is  justified  in  rely- 
ing upon  them.  In  England,  and  many  of 
the  states,  the  rule  is  that  any  pretense 
which  deceives  the  person  defrauded  is  suffi- 
cient to  sustain  an  indictment,  although  it 
would  not  have  deceived  a  person  of  ordinary 
prudence.  2  Russell,  Crimes,  9th  Am.  ed. 
619-700;  Roscoe,  Crim.  Ev.  7th  Am.  ed. 
487,  488;  2  Bishop.  Crim.  L.  §§  433-436; 
Reg,  V.  Woolley,  1  Den-  C.  C.  659,  4  Cox,  C. 
C.  191,  3  Car.  &  K.  98;  2  East,  P.  C,  chap. 
18,  pp.  827-831  ;Reg,  v.  Jessop,  Dears.  &  B. 
C.  C.  442,  7  Cox,  C.  C.  399;  Reg,  v.  Giles, 
Leigh  &  C.  C.  a  502,  10  Cox,  C.  C.  44;  John- 
son V.  State,  36  Ark.  242;  State  v.  Fooks, 
66  Iowa,  196  and  452 ;  State  v.  Montgomery, 
56  Iowa,  195;  People  v.  Pray,  1  Mich.  N.  P. 
69;  State  V,  Williams,  12  Mo.  App.  416; 
Colbert  V.  State,  I  Tex.  App.  314;  Re  Oreen- 
ough,  31  Vt.  279-290;  Watson  v.  People,  87 
N.  Y.  561,  41  Am.  Rep.  397;  People,  Phelps, 
V.  A'ew?  York  County  Court  of  Oyer  d  Ter- 
miner, 83  N.  Y.  436-449;  People  v.  Cole,  48 
N.  Y.  S.  R.  361 ;  People  v.  Rice,  128  N.  Y. 
649;  State  v.  Mills,  17  Me.  211;  Smith  v. 
State,  66  Miss.  613;  Watson  v.  State,  16 
Lea,  604;  Botoen  v.  State,  9  Baxt.  45,  40 
Am.  Rep.  71;  Com.  v.  Henry,  22  Pa.  256; 
Thomas  v.  People,  113  111.  631;  Cowen  v. 
People,  14  111.  348;  Bartlett  v.  State,  28 
Ohio  St.  669,  670.  In  discussing  this  ques- 
tion an  eminent  author  said:  "But  must 
the  pretense  be  such  as  is  calculated  to  mis- 
lead men  of  ordinary  prudence?  Some  of 
the  older  cases  lay  down  the  doctrine  that 
it  must.     But  in  reason,  and,  it  is  believed. 
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according  to  the  better  modern  authorities, 
a  pretense  calculated  to  mislead  a  weak 
mind,  if  practised  on  such  a  mind,  is  just  as 
obnoxious  to  the  law  as  one  calculated  to 
overcome  a  strong  mind  practised  on  the 
latter.  .  .  .  Practically,  it  is  impossi- 
ble to  estimate  a  false  pretense  otherwise 
than  by  its  effect.  It  is  not  an  absolute 
thing,  to  be  handled  and  weighed  as  so  much 
material  substance;  it  ia  a  breath  issuing 
from  the  mouth  of  a  man,  and  no  one  can 
know  what  it  will  accomplish  except  as  he 
sees  what  in  fact  it  does.  Of  the  millions 
of  men  on  our  earth  there  is  not  one  who 
would  not  be  pronounced  by  the  rest  to  hold 
some  opinion,  or  to  be  influenced  in  some  af- 
fair, in  conHe<]|uence  of  considerations  not 
adapted  to  a  fleet  any  mind  of  ordinary 
jud^ent  and  discretion.  And  no  man  of 
business  is  so  wary  as  never  to  commit,  in  a 
single  instance,  a  mistake  such  as  any  jury 
would  say  on  their  oath  could  not  be  done  by 
a  man  of  ordinary  judgment  and  discretion. 
These  things  being  so,  plainly  a  court  can- 
not, with  due  regard  to  the  facts  of  human 
life,  direct  a  jury  to  weigh  a  pretense,  an 
argument,  an  inducement  to  action  in  any 
other  scale  than  that  of  its  effect."  2  Bish- 
op, Crira.  L.  7th  ed.  §§  433,  436.  In  Reg. 
V.  Jesaop,  Dears.  &  B.  C.  C.  442,  7  Cox,  C.  0. 
399,  the  defendant  passed  to  another  for 
change  a  bank  note,  saying  that  it  was  for 
£5,  when  it  really  was,  as  he  knew,  for  only 
£1,  and  received  the  change  for  a  £5  note. 
He  was  held  to  have  committed  the  offense, 
although  the  person  to  whom  he  passed  the 
note  could  read.  Lord  Campbell,  Ch.  J., 
said:  "We  are  all  of  opinion  that  the  con- 
viction was  right.  In  many  cases  a  person 
giving  change  would  not  look  at  the  note; 
but,  being  told  that  it  was  a  £5  note,  and 
asked  for  change,  would  believe  the  state- 
ment of  the  party  offering  the  note,  and 
change  it.  Then  if,  giving  faith  to  the  false 
representation,  the  change  is  given,  the 
money  is  obtained  by  false  pretenses."  In 
Young  v.  King,  3  T.  R.  98,  Kenyon,  Ch.  J., 
in  defining  the  offense,  gave  "ordinary  cau- 
tion" as  an  ingredient;  but  Ashhurst  said: 
"The  legislature  saw  that  aU  men  were  not 
equally  prudent,  and  this  statute  was  passed 
to  protect  the  weaker  part  of  mankind;" 
and  Buller,  J.,  said.  ''The  ingredients  of  this 
offense  are  the  obtaining  money  by  false  pre- 
tenses, and  with  an  intent  to  defraud."  In 
Queen  v.  Wickham,  10  Ad.  &  El.  34,Denman, 
Ch.  J.,  said  to  counsel  arguing  that  the 
fraud  must  be  such  as  to  impose  on  a  man 
of  ordinary  caution :  "I  never  could  see  why 
that  should  be.  Suppose  a  man  has  just  art 
enough  to  impose  upon  a  very  simple  person, 
and  defraud  him,  how  is  it  to  be  determined 
whether  the  de/jree  of  fraud  is  such  as  shall 
amount  to  a  misdemeanor?  Who  is  to  give 
the  measure?"  In  Reg.  v.  Woollcif,  1  Ben. 
C.  C.  659,  4  Cox,  C.  C.  191,  3  Car.  & 
K.  98,  the  pretense  was  by  a  secretary 
of  an  Odd  Fellows  lodge  that  a  mem- 
ber owed  it  a  certain  sum,  greater  than 
the  real  debt,  and  thus  got  the  excess  for 
himself.  Held  a  legal  false  pretense.  Al- 
derson,  B.,  said:  "If  a  man  represents  as  an 
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existing  fact  that  which  is  not  an  existing 
fact,  and  so  gets  your  money,  that  is  a  false 

Eretense;  for  instance,  that  a  certain  church 
ad  been  built^  and  tluut  there  was  a  debt 
still  due  for  the  building;,  when  there  was  no 
debt  due,  that  would  be  a  false  pretense; 
yet  the  matter  might  easily  be  inquired  into 
and  ascertained.  Or  take  the  common  case, 
the  prisoner  says,  'I  am  sent  by  Mrs.  T.  for 
a  pair  of  shoes,'  is  not  that  a  false  pretense? 
Yet  inquiry  can  be  made,  and,  after  the 
thing  has  happened,  usually  is  made,  and 
the  falsehood  detected."  Lord  Campbell 
said:  "It  seems  that  the  legislature  meant 
to  prevent  such  gross  frauds  as  may  easily 
be  perpetrated,  though  an  inquiry  might 
easily  be  made."  "I  entirely  agree  with  the 
observation  of  Lord  Denman  in  Queen  v.  Wick- 
ham." Erie,  J.,  said:  "It  was  once  thought 
that  the  law  was  only  for  the  protection  of 
the  strong  and  prudent.  That  notion  has 
ceased  to  prevail."  So,  in  Reg,  v.  Oilea,  10 
Cox,  C.  C.  .44,  Leigh  &  C.  C.  C. 
502,  where  the  defendant  pretended  to 
have  power  to  bring  back  the  prosecu- 
trix's husband  over  hedges  and  ditches,  Erie, 
Ch.  J.,  said :  "The  pretense  of  power,  wheth- 
er moral,  physical,  or  supernatural,  made 
with  the  intent  to  obtain  money,  is  within 
the  mischief  of  the  law."  The  great  weight 
of  the  authorities  and  the  better  reason  sus- 
tain the  rule  that  it  is  not  necessary  that 
the  pretense  be  such  as  will  impose  upon  a 
man  of  ordinary  caution,  or  as  cannot  be 
guarded  against  by  ordinary  care  and  pru- 
dence. The  object  and  purpose  of  the  law  is 
to  protect,  not  only  the  man  of  ordinary  care 
and  prudence,  but  also  the  weak  and  cred- 
ulous against  the  strong,  the  ignorant,  inex- 
perienced, and  unsuspecting  against  the  ex- 
perienced and  unscrupulous.  McKee  v. 
State;  111  Ind.  378,  381.  In  McKee  v.  State^ 
111  Ind.  378,  381,  it  was  urged  by  the 
appellant  that  the  representetions  were  so 
unreasonable,  and  of  such  a  character,  as 
that  no  person  exercising  reasonable  caution 
would  be  warranted  in  believinff  them;  in 
response  to  which  this  court  said:  "The  de- 
sign of  the  law  is  to  protect  the  weak  and 
credulous  from  the  wiles  and  stratagems  of 
the  artful  and  cunning,  as  well  as  those 
whose  vigilance  and  sagacity  enaUe  them 
to  protect  themselves.  Smith  y.  StaiCy  55 
Miss.  413."  An  inexperienced  person,  a  child, 
or  a  feeble  old  man  might  be  induced  to  part 
with  his  property  by  false  pretenses  so 
flimsy  and  absurd  as  not  to  influence  a  man 
of  ordinary  prudence,  and  the  falsity  of 
which  would  at  once  be  apparent  to  a  man  of 
experience.  Still,  if  the  representations 
were  such  as  to  secure  the  credit  of  such 
a  person,  and  deprive  him  of  the  possession 
of  his  property,  no  matter  how  absurd 
such  representations  may  appear  to  a  per- 
son of  more  experience  and  of  greater  sagac- 
ity, they  would  be  such  representations  as 
are  contemplated  by  the  stetute.  McKee  v. 
State,  111  Ind.  378,  381;  Botoen  y.  State, 
9  Baxt.  45  and  note,  40  Am.  Rep.  75-80; 
People  v.  Cole,  48  N.  Y.  S.  R.  351.  As 
was  said  by  Dr.  Wharton:  "The  simple  and 
credulous  are  as  much  under  the  shelter   of 
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the  law  as  are  the  astute.  .  .  .  That 
^ross  credulity  is  no  defense  is  illustrated 
by  the  prosecutions  sustained  against  con- 
jurers and  fortune  tellers.  Nothing  but 
gross  credulity  could  be  imposed  on  by 
such  pretenses;  yet  on  behalf  of  those 
thus  imposed  on»  prosecutions  have  been 
sustained."  2  Whart.  Crim.  L.  10th  ed. 
§§  1188,  1192.  An  indictment  has  been 
sustained  when  money  was  procured  aa  a 
loan  by  a  false  pretense  that  the  borrower 
o\^ed  a  certain  debt  and  required  the  money 
to  make  a  payment  thereof.  7  Am.  &  Eng. 
Enc.  I,aw,  p.  753;  State  v.  Montgomery,  56 
Iowa,  195.  When  money  or  property  is  ob- 
tained on  the  faith  of  a  false  representation 
that  the  defendant  is  a  single  man,  it  has 
been  held  that  an  indictment  will  lie.  7  Am. 
A  Eng.  £nc.  Law,  p.  748;  2  Russell,  Crimes, 
9th  Am.  ed.  pp.  646,  647 ;  2  Bishop,  Crim. 
L.  S§  422,  445;  Reg.  v.  Jennison,  9  Cox,  C. 
C.  158.  Leigh  &  C.  C.  C.  157,  31  L.  J.  M. 
C.  N.  S.  146,  8  Jur.  N.  S.  442,  6  L.  T.  N.  S. 
266,  10  Week.  Rep.  488.  So  far  as  State  v. 
Magee,  11  Ind.  154;  Leohold  v.  State,  33  Ind. 
484;  Jones  V.  State,  60  Ind.  473;  Bonnell 
V.  State,  64  Ind.  498;  Miller  v.  State,  79 
Ind.  198;  Wagoner  v.  State,  90  Ind.  504; 
Shaffer  v.  State,  100  Ind.  365;  State  v.  Bur- 
nett, 119  Ind.  392, — and  any  other  cases  in 
this  state  hold  that,  to  come  within  the  stat- 
ute, the  false  pretense  must  be  such  that  a 
man  of  ordinary  caution  and  prudence 
would  give  it  credit,  or  that  it  could  not  be 
guarded  against  by  ordinary  care  and  pru- 
dence, they  are  overruled. 
Judgment  affirmed. 
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1.  A  irrant  by  a  railroad  company  of 
tlie  excluMlTe  rlK'ht  to  stand  hacks  on 
an  area  o^-ned  by  it  adjacent  to  a  pas- 
senger station,  for  the  purpose  of  soliciting 
buslnesb,  Is  unlawful,  as  the  company,  which 
acquired  its  grounds  through  the  sovereign 
right  of  eminent  domain,  whether  by  pur- 
chase or  by  condemnation,  cannot  grant  spe- 
cial privileges  and  Immunities  that  the  state 
could  not :  and  such  action  is  also  against 
public  policy  as  tending  to  restrict  competi- 
tion and  to  enhance  prices. 

2.  The  payment  by  passengers  for 
tranfiportatlon  includes  payment  for  the 
common  use  of  the  station  facilities,  and  en- 
titles them  to  have  the  railroad  company  re- 
frain from  coercing  them  Into  yielding  fur- 
ther tribute  by  giving  an  exclusive  right  to 
a  hackman  to  solicit  their  business  as  they 
leave  the  station. 

(May  23.  1899.) 


APPEAL  by  plaintiflf  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  a  suit  brought  to  en- 
join defendant  from  entering  upon  appel- 
lant's station  grounds  to  solicit  customers. 
Afprmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Baker  ft  Daniels  for  appellant. 
Mr.  Schuyler  Haas  for  appellee. 


Note. — For  other  cases  like  the    above,    see 
note  to  Cole  v.  Rowen  (Mich.)  13  L.  R.  A.  848, 
and  State  v.  Reed  (Miss.)  43  L.  R.  A.  134,  and 
other  cases  cited  in  footnote  thereto. 
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9  J.,  delivered  the  opinion  of  the 
court: 

Suit  to  enjoin  appellee  from  entering  upon 
the  station  grounds  of  appellant  to  solicit 
customers  for  his  hack.  The  question  arises 
upon  appellant's  exception  to  the  conclusion 
of  law  upon  the  facts  specially  found.  The 
facts  are  briefly  these:  Appellant  is  a  cor- 
poration composed  of  various  railway  com- 
panies, and  organized  under  the  act  of  March 
2,  1885  (Aots  1885,  p.  30;  Burns's  Rev. 
Stat.  1894,  §§  5232-5250;  Horner's  Rev. 
Stat.  1897,  §§  3964a-3964fl).  Appellee  is 
the  driver  of  a  public  conveyance,  commonly 
called  a  "hack*'  engaged  in  the  business  of 
transporting  persons,  without  discrmina- 
tion,  from  place  to  place,  in  and  about  In- 
dianapolis. Appellant  owns  the  Union 
passenger  station  at  Indianapolis.  It  ac- 
quired the  ground  partly  by  condemnation 
and  partly  by  purchase.  The  station  build- 
ing faces  north.  The  tracks  are  south  of  the 
building,  under  a  train  shed.  At  the  north 
of  the  building  is  an  open  area,  bounded  on 
the  nortih  by  Jackson  Place  street,  on  the 
east  by  McCrea  street,  on  the  south  by  the 
station  building,  and  on  the  west  by  Illinois 
street.  The  distance  from  Jackson  Place 
street  to  the  station  building  is  67  feet. 
Along  the  north  line  of  the  building  is  a 
sidewalk  16  feet  wide.  The  residue  of  the 
area  is  paved,  and  used  as  a  driveway  to  and 
from  the  entrance,  which  is  at  the  center  of 
the  north  front.  This  condition  has  con- 
tinued ten  years.  Appellant,  by  contract, 
undertook  to  give  the  Frank  Bird  Transfer 
Company  the  exclusive  right  to  stand  hacks 
on  the  area,  and  solicit  business  of  persons 
leaving  the  station.  Employees  of  the  trans- 
fer company  were  accustomed  to  etand  their 
hacks  upon  the  area  at  all  hours  of  day  and 
night,  and  for  such  length  of  time  as  they 
pleased.  Intending  passengers  were  allowed 
to  alight  at  the  entrance  of  the  station  build- 
ing from  their  private  conveyances,  or  from 
public  ones  that  had  been  employed  to  bring 
them  there.  Arriving  passengers  were  per- 
mitted to  be  met  at  the  entrance  by  their 
private  conveyances,  or  by  public  ones  pre- 
viously engaged  to  meet  them.  All  other 
vehicles  except  the  transfer  company's  were 
excluded  from  the  area.  Appellant  has  had 
rules  in  force  to  this  effect  for  many  years. 
The  city,  by  ordinance,  permitted  hacks  to 
stand  along  the  west  side  of  McCrea  etreet. 
An  ordinance  forbade  hackmen  to  approach 
the  station  building  nearer  than  15  feet  to 
solicit  business.  Appellee,  within  three 
weeks  before  the  commencement  of  this  suit, 
at  least  a  dozen  times,  drove  his  hack  upon 
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the  area  outside  of  the  sidewalk,  when  he 
had  no  passenger  to  'be  discharged  or  to  be 
received,  and  stayed  from  half  an  hour  to 
an  hour  at  a  time,  soliciting  business  from 
arriving  passengers.  Appellant  several 
times  told  him  that  he  should  leave ;  that  he 
was  violating  appellant's  rules  and  regula- 
tions; and  that  he  was  trespassing  on  priv- 
ate property.  Appellee  each  time  refused  to 
leave,  stating  that  he  had  the  right  to  stand 
his  hack  on  the  area  so  long  as  the  transfer 
company  was  permitted  to  stand  its  hsLcka 
there,  and  that  he  intended  to  continue  to 
oome  upon  the  area  so  long  as  the  transfer 
company  was  given  that  privilege.  From 
this  finding  it  does  not  appear  that  appel- 
lee's conduct  was  boisterous  or  that  he  was 
interfering  with  appellant  in  the  discharge 
of  its  duties  to  the  passengers  of  the  propri- 
etary and  associate  railway  companies,  or 
that  he  was  annoying  or  interfering  with  the 
passengers,  or  that  he  was  refusing  to  com- 
ply with  any  rule  or  regulation  of  appellant 
that  applied  to  all  hackmen. 

Appellant  has  the  undoubted  right  to 
make  rules  and  regulations  concerning  the 
use  of  its  station  and  grounds.  Lucas  v. 
Herbert,  148  Ind.  64,  37  L.  R.  A.  376.  The 
term  "rules  and  regulations,"  however,  im- 
plies uniformity  in  operation,  not  discrim- 
ination, for  the  pecuniary  advantage  of  the 
promulgator.  The  question  is  not  what 
rules,  uniform  in  application  and  promul- 
gated by  appellant  impartially  in  the  inter- 
ests of  the  traveling  public,  and  without  a 
money  consideration  to  itself,  might  be  held 
reasonable,  and  what  unreasonable,  but 
whether  appellant  may,  under  the  guise  of 
rules,  exclude  from  its  station  grounds  all 
hackmen  but  one,  and  thus  protect  a  contract 
from  which  it  derives  a  revenue.  A  collec- 
tion of  authorities  is  made  in  Luoota  v.  Her- 
hert,  148  Ind.  64,  37  L.  R.  A.  376.  To  them 
may  be  added  Re  Palmer,  L.  R.  6  G.  P.  194; 
Parkinson  v.  Oreat  Western  R,  Co.  L.  R.  6 
C.  P.  654;  New  York,  N,  H,  d  H.  R.  Oo,  v. 
BcovUl,  71  Conn.  136,  42  L.  R.  A.  157 ;  State 
V.  Reed  (Miss.)  43  L.  R.  A.  134.  The  ma^ 
jority  of  the  English  cases  appear  to  sus- 
tain, and  the  majority  of  the  American  to 
deny,  the  right  of  a  railway  company  to 
grant  such  an  exclusive  privilege.  See  the 
note  of  Mr.  Freeman  in  Kalamazoo  Hack  d 
BiM  Co.  V.  Sootsma  (Mich.)  22  Am.  St.  Rep. 
on  pages  699-702  (84  Mich.  194,  10  L.  R.  A. 
819),  and  the  note  of  Mr.  Lewis  in  McCon- 
nell  V.  Pedigo  (Ky.)  5  Am.  R.  &  Corp.  Rep. 
on  pages  715-724  (92  Ky.  465).  In  some  of 
the  cases  constitutional  and  statutory  pro- 
visions enter  into  the  determination,  but,  in 
the  main,  the  question  is  decided  from  the 
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points  of  view  of  the  powers  of  the  corpora- 
tion and  of  public  policy.  By  the  governing 
act  appellant  is  authorized  "to  regulate  the 
use  of  its  depots,  stations,  structures,  appli- 
ances, and  facilities."  Appellant  has  only 
the  powers  that  are  expressly  granted,  and 
those  that  are  necessary  to  the  exercise  of 
express  grants.  The  act  is  searched  in  vain 
for  appellant's  authority  to  discriminate. 
If,  under  regulations  that  are  uniform  and 
impartial,  equality  fails  by  reason  of  limited 
facilities,  appellant  would  not  be  at  fault. 
Appellant  acquired  its  grounds  through  the 
sovereign  right  of  eminent  domain,  whether 
by  purchase  or  by  condemnation;  for  it 
could  not  obtain  a  broader  right  by  grant 
than  by  force.  Taking  the  land  by  the  right 
of  the  state,  for  the  purposes  of  public  busi- 
ness, appellant  should  not  be  permitted  to 
grant  special  privileges  and  immunities  that 
the  state  could  not.  The  city  of  Indianapo- 
lis is  given  the  right  to  regulate  the  use  of 
its  streets  by  hacks.  The  city  would  hardly 
undertake  to  exclude  all  but  one  hack  from 
the  stand  on  McCrea  street,  in  order  to  make 
good  a  rental  for  the  exclusive  privilege. 
The  aftate  intrusted  appellant  with  the  right 
to  regulate  the  use  of  its  facilities,  not  to 
increase  its  revenues,  by  creating  a  mo- 
nopoly. Appellant  is  chartered  to  furnish 
depot  and  switching  facilities  to  its  propri- 
etary and  associate  companies,  in  connection 
with  the  transportation  of  persons  and  prop- 
erty on  their  railroads,  not  to  engage  in  the 
hack  business  upon  the  streets  of  Indian- 
apolis. True,  appellant  only  rented  it» 
grounds  to  the  transfer  company.  But  the 
only  use  of  the  grounds,  of  advantage  to  the 
transfer  company,  is  to  base  thereon  the  use 
of  the  streets  for  revenue.  If  appellant  has 
authority  to  grant  that  advantage  to  an- 
other, it  may  take  it  to  itself.  The  passen- 
gers' payment  for  transportation  includes 
payment  for  their  common  use  of  the  station 
facilities.  If  they  are  not  entitled  to  have 
appellant  use  those  facilities  disinterestedly 
for  their  advantage,  they  are  at  least  entitled 
to  have  appellant  refrain  from  coercing  them 
into  yielding  further  tribute;  for,  under 
threat  of  having  otherwise  to  leave  the 
grounds,  they  pay  a  fare  that  necessarily  in- 
cludes appellant's  rental.  Appellant's  ac- 
tion tends  to  restrict  competition  and  to  en- 
hance prices,  and  is  therefore  against  public 
policy.  Consumers'  Oil  Co.  ▼.  Nunnemaker, 
142  Ind.  660.  Appellant  sought  from  a 
court  of  equity  the  extraordinary  remedy  of 
injunction.  It  has  failed  to  show  any  ground 
for  equitable  interposition. 
Judgment  affirmed. 
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City  of  KANSAS  CITY,  Pl/f.  in  Err., 

V. 

Nellie  McDONALD. 


( 


Kan. 


) 


*1.  An  ordinance  malclny  It  a  miade- 
meanor  for  any  person  intentionally 
to  ride  or  dri-re  any  horse,  mule,  or 
other  beast  faster  than  an  ordinary  trayeling 
gait  In  any  of  the  streets  of  the  city  is  unrea- 
sonable, when  sought  to  be  applied  to  the  fire 
department  In  driving  to  a  fire,  and  for  that 
reason  will  not  be  enforced. 

5.  The  fact  that  a  city,  haviny'a  paid 
lire  department,  procured  an  accident  pol- 
icy for  one  of  Its  firemen,  under  the  proTi- 
Blons  of  chapter  363,  Laws  1895,  and  that 
the  amount  of  the  policy  was  paid  to  the 
widow  of  said  fireman  after  his  death,  Is  no 
defense  to  an  action  brought  by  her,  under  § 
422  of  the  Code  (Gen.  Stat.  1897,  chap.  95), 
against  said  city  for  its  negligence  In  causing 
said  death. 

3.  In  an  action  a^ainat  a  city  for  ney- 
liffcntly  allofTinff  an  ohstrnction,  such 
as  a  pile  of  rocks,  to  remain  in  a  street  un- 
guarded and  without  lights  or  other  warnings 
to  travelers  thereon,  by  reason  of  which  an 
accident  occurred,  it  Is  competent  to  show 
that  other  obstructions  not  alleged  in  the 
petition  nsrrowed  the  roadway,  and  also  the 
condition  of  the  street,  together  with  all  the 
surroundings  at  the  time  and  place  of  the 
accident. 

4.  A  mere  exception  to  the  lanffuaye 
of  counsel  in  ai'gument  to  the  Jury,  not 
preceded  by  any  ruling  of  the  court,  is  insuf- 
ficient to  raise  a  question  as  to  the  propriety 
of  the  language  used. 

6.  Rales  of  a  lire  department  reanir- 
inff  its  memhers  to  dri-re  in  the  mid- 
dle of  the  street  when  going  to  a  fire  are 
made  for  the  safety  of  the  men,  teams,  and 
vehicles;  and  a  driver  of  a  hook  and  ladder 
truck  is  charged  with  the  use  of  no  greater 
care  and  precaution  for  his  safety  by  such 
rule  than  he  would  be  if  such  rule  did  not  ex- 
ist. 

O.  Cities  are  reanired  to  keep  and 
maintain  their  streets  in  reasonably 
safe  condition  for  public  travel,  and  are 
held  to  as  gMat  a  degree  of  care  towards  a 
fireman  driving  over  the  same  in  discharge  of 
his  duties  as  they  are  to  any  other  traveler. 

7.  Persons  constrnctiny  bnildinys 
ah  at  tiny  on  a  street  have,  in  the  absence 
of  express  permission  from  the  city,  the  right 
to  use  temporarily  a  portion  of  the  same  for 
the  deposit  of  necessary  building  material. 
Such  use,  however,  being  exceptional  and  for- 
eign to  the  purposes  for  which  the  thorough- 
fare was  laid  out  and  maintained,  the  city 
must  exercise  vigilance,  to  the  end  that  no 
traveler  is  harmed  by  such  encroachment. 

(May  6,  1899.) 

ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte,  County  to   review  a  judg- 

^Headnotes  by  Smith,  J. 

NoTB. — For  injury  to  driver  of  a  fire  truck 
in  going  to  a  fire,  see  also  Garrlty  v.  Detroit 
Citizens'  Street  R.  Co.  (Mich.)  37  L.  R.  A.  629. 
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ment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  Pollook  and  F.  D.  Hutoli- 
lng:s,  for  plaintiff  in  error: 

The  fact  that  Andrew  McDonald  was  driv- 
ing a  hook  and  ladder  truck  belonging  to  the 
fire  department  was  no  excuse  for  his  driv- 
ing at  a  run  through  the  streets. 

It  is  not  a  question  as  to  what  would  be 
a  fit  and  proper  regulation  for  the  city  to 
adopt,  but,  Will  the  court  step  in,  and,  after 
the  legislating  power  of  the  city  has  acted 
by  passing  an  ordinance,  insert  therein  an 
exception  which  said  legislating  power  has 
not  seen  fit  to  make? 

Morse  v.  Stoeenie,  15  111.  App.  486. 

It  was  error  to  refuse  to  permit  the  defend- 
ant to  prove  that /there  were  rules  of  the  fire 
department  requiring  the  firemen,  when  go- 
ing to  a  fire,  to  drive  in  the  center  of  the 
street. 

The  fire  department  had  authority  to  make 
such  reasonable  rules  and  regulations  for  the 
government  thereof  as  should  seem  best  for 
the  protection  of  firemen  and  others. 

Kansas  P.  R.  Co.  y.  8almon,  14  Kan.  624; 
Hannihal  <€  8t.  J.  R.  Co.  v.  Fow,  31  Kan. 
686 ;  Reagan  v.  St.  Louis,  K.  d  N.  W.  R.  Co. 
93  Mo.  362;  Abel  v.  Delaware  d  H.  Canal  Co. 
103  N.  Y.  586,  67  Am.  Rep.  773. 

The  employer  having  made  reasonable 
rules  and  regulations  for  the  guidance  of  his 
employees,  it  is  contributory  negligence  for 
the  employees  not  to  comply  with  these  rules 
and  regulations^  and  such  employees  cannot 
recover  damages  for  injuries  sustained  when 
violating  such  rules. 

Francis  v.  Kansas  City,  8t.  J.  d  C.  B.  R. 
Co.  110  Mo.  387 ;  Memphis  d  C.  R.  Co.  v. 
Thomas,  61  Miss.  637 ;  Looktoood  v.  Chicago 
d  N.  W.  R.  Co.  65  Wis.  60;  Lyon  v.  Detroit, 
L.  d  L.  M.  R.  Co.  31  Mich.  429. 

Clark  was  unquestionably  a  fellow  servant 
of  McDonald.  The  mere  fact  that  he  was  a 
foreman  does  not  moke  him  vice  principal,  so 
that  the  principal  would  be  liable. 

Conley  v.  Portland,  78  Me.  217. 

The  city  would  not  be  liable  when  the  neg- 
ligence of  one  fireman  occasioned  injury  to 
another,  be  he  fellow  fireman  or  vice  princi- 
pal. 

Shanewerk  v.  Fort  Worth,  11  Tex.  Civ. 
App.  271;  Oillespie  v.  Lincoln,  35  Neb.  34, 
16  L.  R.  A.  349;  Dodge  v.  Granger,  17  R.  I. 
664,  15  L.  R.  A.  781 ;  Wilcoaj  v.  Chicago,  107 
111.  334,  47  Am.  Rep.  434;  Howard  v.  San 
Francisco,  61  Cal.  62. 

Could  the  injury  to  McDonald,  under  the 
circumstances,  as  shown  by  the  evidence,  rea- 
sonably have  been  foreseen  as  probable  to  fol- 
low l^e  act  of  the  street  department  in  per- 
mitting the  rock  to  remain  in  the  street 
without  lights  or  barriers? 

Deutenrieter  v.  Kraus-Merkel  Malting  Co» 
97  Wis.  279. 
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The  whole  matter  should  have  been  sent  to 
the  jury. 

0«  petition  for  rehearing. 

The  trial  court  erred  in  not  submitting 
the  question  of  proximate  cause  to  the  jury. 

Mihcaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  409,  24  L.  ed.  256;  Atkinson  v.  Good- 
rich Transp.  Co.  60  Wis.  141,  50  Am.  Rep. 
352. 

Messrs.  Anserine  A  Onbbison,  for  de- 
fendant in  error: 

Ordinances  against  fast  driving  have  no 
application  to  members  of  a  lire  department 
wen  going  to  a  fire,  even  where  no  excep- 
tions are  made  in  the  ordinance. 

Farley  v.  New  York,  152  N.  Y.  222;  State 
V.  Sheppard,  64  Minn.  287,  36  L.  R.  A.  305. 

By  accepting  from  the  insurance  compa- 
nies a  gratuity  of  $2,000  the  widow  and  chil- 
dren did  not  release  a  claim  against  the  city 
for  $10,000,  for  the  negligent  death  of  the 
husband  and  father. 

Coots  V.  Detroit,  75  Mich.  628,  5  L.  R.  A. 
315. 

If  neither  was  a  servant  of  the  city,  they 
were  not  fellow  servants  of  the  city. 

1  Beach,  Pub.  Corp.  §§  741-744;  2  Dill. 
Mun.  Corp.  977-980;  Lawson  v.  ScatHe,  6 
Wash.  184;  Pettingell  v.  Chelsea,  161  Mass. 
368,  24  L.  R.  A.  426;  Alexander  v.  Vioks- 
hurg,  68  Miss.  564;  Qilltspie  v.  Lincoln,  35 
Neb.  34,  16  L.  R.  A.  349:  Dodge  v.  Granger, 
17  R.  I.  664,  15  L.  R.  A.  781 ;  Mayt>s  v.  Osh- 
kosh,  33  Wis.  314,  13  Am.  Rep.  760;  Wilcom 
V.  Chicago,  107  111.  334,  47  Am.  Rep.  434; 
Field  V.  Des  Moines,  39  Iowa,  575,  18  Am. 
Rep.  46;  Belter  v.  Sedalia,  53  Mo.  159,  14 
Am.  Rep.  444;  Fisher  v.  Boston,  104  Mass. 
87,  6  Am.  Rep.  196. 

The  fact  that  they  are  officers  or  servants 
or  fellow  servants  of  someone  else  is  imma- 
terial. 

A  fireman  of  a  city  bears  no  such  rela^ 
tion  to  it  as  to  prevent  his  maintaining  an 
action  against  it  to  recover  for  injuries  oc- 
casioned by  defects  in  the  city's  streets, 
whereby  such  fireman  was  injured  while 
driving  a  hook  and  ladder  truck  to  a  fire  in 
response  to  a  fire  alarm. 

Coots  V.  Detroit,  75  Mich.  628,  5  L.  R.  A. 
315;  Palmer  v.  Portsmouth,  43  N.  H.  265; 
Farley  v.  New  York,  152  N.  Y.  222;  1  Law- 
son,  Rights,  Rem.  &  Pr.  513 ;  Kimball  v.  Bos- 
toti,  1  Allen,  417. 

The  e\'idence  shows  that  Mr.  McDonald 
was  a  kind,  affectionate  husband  and  father, 
industrious,  frugal,  saving  his  earnings  for 
his  family,  and  by  his  habits  and  life  giving 
to  his  children  practical  lessons  of  more  val- 
ue to  them  than  his  wages.  This  was  a 
proper  matter  for  the  jury  to  consider  in  es- 
timating damages,  and  under  the  circum- 
stances the  verdict  was  too  small  rather  than 
too  large. 

Tiffany,  Death  by  Wrongful  Act,  §  162; 
Tillcy  V.  Hudson  River  R.  Co.  24  N.  Y.  471 ; 
Mclntyre  v.  New  York  C.  R.  Co.  37  N.  Y. 
287;  Northern  P.  R.  Co.  v.  Freeman,  48  U. 
S.  A  pp.  757,  83  Fed.  Rep.  82,  27  C.  C.  A.  457 ; 
Tilley  v.  Hudson  River  R.  Co.  29  N.  Y.  252, 
86  Am.  Dec.  297 ;  Howard  County  Comrs.  v. 
Legg,  93  Ind.  526,  47  Am.  Rep.  390;  Stoher 
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V.  St.  Louis,  7.  M.  d  S.  R.  Co.  91  Mo.  509; 
St.  Louis,  I.  M.  d  8.  R.  Co,  v.  Maddry,  57 
Ark.  306;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Aus- 
tin, 69  III.  426. 

McDonald  was  going  at  the  usual  gait  and 
under  control,  and  the  wheel  was  8  feet  from 
the  curb  when  it  struck  the  rock.  He  had  a 
right  to  drive  there.  He  had  a  right  to  pre- 
sume that  the  city  would  do  its  duty.  Even 
if  he  saw  the  obstructions  in  the  street  in  the 
daytime,  of  which  there  is  no  evidence,  he 
had  a  right  to  assume  that  they  would  be  re- 
moved at  night,  or  lights  put  up. 

Maulthy  v.  Leavenworth,  28  Kan.  745; 
Emporia  v.  Schmidling,  33  Kan.  485;  Lan- 
gan  v.  Atchison,  35  Kan.  318,  57  Am.  Rep. 
165;  Kinsley  v.  Morse,  40  Kan.  578. 

It  may  be  true  that  persons  building  or 
repairing  houses  have  a  right  to  a  reasonable 
use  of  the  streets  to  deposit  building  mate- 
rial therein,  but  it  can  only  be  done  in  case  of 
necessity,  and  after  taking  due  precaution. 

Scnhenn  v.  Evansinlle,  140  Ind.  675. 

Usually  a  permit  is  required  from  the  city 
authorities  to  so  use  the  street,  and  grant- 
ing such  a  permit  is  notice  to  the  authorities, 
that  the  street  is  to  be  so  used. 

District  of  Columbia  v.  Woodbury,  136  U. 
S.  450,  34  L.  ed.  472 ;  Indianapolis  v.  Doher- 
ty,  71  Tnd.  5;  Sweeney  v.  Butte.  15  Mont. 
274;  Elliott,  Roads  &  Streets,  468. 

The  city  had  no  right  to  permit  such  use 
of  the  street,  either  by  issuing  a  permit,  or 
by  a  general  ordinance,  and  is  liable  for  so 
doing. 

Smith  V.  Leavenworth,  15  Kan.  81 ;  Mike- 
sell  V.  Durkee,  34  Kan.  509;  Jansen  v.  Atch- 
ison, 16  Kan.  358;  Russell  v.  Columbia,  74 
Mo.  480,  41  Am.  Rep.  325. 

It  is  not  necessary  to  show  that  the  city 
officers  had  actual  notice  of  the  obstructions, 
in  the  street.  If  the  obstructions  had  been 
in  the  street  for  such  length  of  time  that  the 
city  officers  should  have  known  it,  the  city  is 
liable. 

Salina  v.  Trosper,  27  Kan.  644;  Abilene  v. 
Cowperthwait,  52  Kan.  326;  Hunt  v.  Du- 
buque, 96  Iowa,  314;  Russell  v.  Columbia,, 
74  Mo.  480,  41  Am.  Rep.  325. 

Smithy  J.y  delivered  the  opinion  of  the 
court : 

Nellie  McDonald  recovered  a  judgment  in 
the  court  of  common  pleas  against  the  de* 
fendant  below,  for  $7,500,  by  reason  of  the 
wrongful  acts,  neglect,  and  default  of  the  city 
in  causing  the  death  of  her  husband.  An- 
drew J.  McDonald  was  a  member  of  the  fire 
department  of  Kansas  City,  Kansas,  and  the 
driver  of  a  hook  and  ladder  wagon.  On  the 
night  of  August  10,  1896,  in  responding  to  an 
alarm  of  fire  in  the  south  part  of  the  city, 
while  driving  at  a  high  rate  of  speed,  the 
truck  upon  which  he  was  riding  ran  against 
and  upon  an  obstruction  in  the  roadway,  con- 
sisting of  a  pile  of  rocks  from  18  inches  to  2 
feet  high  and  40  feet  long,  extending  into  the 
street  about  12  feet  from  the'  west  curb.  The 
violence  of  the  collision  threw  McDonald  for- 
ward upon  the  rocks,  and  he  was  instantly 
killed.  William  Clarke,  captain  of  the 
truck,  was  riding  with  McDonald  at  the  time 
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of  the  accident.  The  obstruction  mentioned 
was  in  front  of  some  bouFeR  then  building, 
an-1  the  rock  was  for  use  in  their  erection. 
There  was  at  the  time  an  ordinance  of  the 
city  in  force  providing  that  persons  engaged 
in  the  construction  of  any  building  might  oc- 
cupy so  much  of  the  street  in  front  thereof, 
necessary  for  the  purpose  of  depositing  ma- 
terial for  use  in  its  construction,  not  over 
one  third  of  the  width  of  the  street  to  be  so 
occupied.  It  was  alleged  in  the  petition 
that,  by  the  passage  of  said  ordinance,  the 
city  wrongfully  and  negligently  authorized 
persons  to  obstruct  the  street,  including 
South  Seventh  street  at  the  place  where  the 
accident  occurred^  with  earth,  sand,  gravel, 
stones,  etc.,  without  requiring  them  to 
place  thereon  guards,  lights,  or  other  danger 
signals  to  warn  persons  passing  of  the  exist- 
ence of  sucli  obstructions.  The  defendant 
city,  among  other  things,  pleaded  in  defense 
an  ordinance  as  follows:  **Any  person  who 
shall  intentionally  ride  or  drive  any  horse, 
mule,  or  other  beast  faster  than  an  ordinary 
traveling  gait  in  any  of  the  streets,  avenues, 
or  alleys  within  the  city,  or  so  drive  as  to 
endang&r  the  safety  of  others,  or  who  shall 
80  ride  or  drive  as  to  be  likely  to  cause  other 
teams  to  be  frightened  or  run  away,  shall  up- 
on conviction  thereof  be  fined  in  any  sum  not 
exceeding  $100." 

The  court  below  sustained  a  demurrer  to 
that  paragraph  of  the  answer  which  pleaded 
the  ordinance  as  a  defense,  and  this  is  the 
first  assignment  of  error.     It  is  contended 
that  the  ordinance  was  proper  evidence  to 
show  that  McDonald,  by  its  violation,  was 
guilty   of  contributory   negligence.     We  do 
not  think  that  the  ordinance  was  intended  to 
govern  the  actions  of  firemen  or  regulate  the 
speed  of  fire  engines  or  trucks.     Such  an  in- 
tention is  nowhere  expressed,  and,  if  it  had 
been,  the  ordinance  would  have  been  unrea- 
sonable.    Cities   do   not  provide   horses    of 
high  mettle,  trained  to  propel  speedily  ap- 
paratus for  the  extinguishment  of  fires,  and 
then  impede  tliem  in  their  progress  by  a  re- 
quirement that  they  shall  not  be  driven  fast- 
er than  an  ordinary  traveling  gait.     Various 
appliances  have  been  devised  by  which  such 
horses  are  harnessed  with  incredible  speed, 
that  no  time  may  be  lost  in  reaching  the  fire 
with  hose  and  other  aids  to  prevent  the  de- 
struction of  property.     It  is  of  first  import- 
ance that  a  fire  be  reached  in  its  incipiency. 
To  accomplish  this  purpose,  the  utmost  haste 
is  necessary.     A  compliance  with  this  ordi- 
nance by  the  firemen  and  the  enforced  delay 
required  by  its  terms  would  convert  the  fire 
department   into   a   purely   ornamental   ad- 
junct   to    the    city    government, — proficient 
only  on  parade.  In  Farley  v.  New  York,  152 
N.  Y.  222,  it  is  said:     "The  safety  of  prop- 
erty and  the  protection  of  life  may,  and  often 
do,  depend  upon  the  celerity  of  movement, 
and    require    that   the   greatest   practicable 
speed  should  be  permitted  to  the  vehicles  of 
the  fire  department  in  going  to  fires.     Sec- 
tion 1932  [Laws  1882,  chap.  410]   was  in- 
tended to  regulate  the  speed  of  horses  travel- 
ing on  the  streets,  and  using  them  for  the  or- 
dinary purposes  of  travel,  and  from  the  na- 
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ture  of  the  exigency  cannot  apply  to  the 
speed  of  vehicles  of  the  fire  department  on 
tieir  way  to  fires."  The  restriction  as  to 
speed,  when  applied  to  the  fire  department, 
renders  the  ordinance  unreasonable.  Un- 
reasonable  ordinances  will  not  be  upheld  by 
the  courts.  1  Dill.  Mun.  Corp.  §  319;  Craw- 
ford V.  Topeka,  51  Kan.  756,  20  L.  R.  A.  692 ; 
Anderson  v.  Wellington^  40  Kan.  173,  2  L.  R. 
A.  110;  State  v.  Sheppard,  64  Minn.  287,  36 
L.  R.  A.  305. 

A  general  demurrer  was  also  sustained  to 
the  fourth  paragraph  of  the  answer  of  the 
city,  which  reads:  "ITie  defendant  further 
says  that  under  and  by  virtue  of  the  provi- 
sions of  chapter  363  of  the  Laws  of  1895,  and 
out  of  the  funds  created  and  provided  for  by 
said  law,  it  purchased,  on  the  7th  day  of  Au- 
gust, 189G,  an  accident  insurance  policy  for 
said  Andrew  McDonald,  in  plaintiff's  peti- 
tion named,  from  the  Travelers'  Insurance 
Company,  by  which  contract  and  policy  said 
company  agreed  to  pay,  and  did  pay,  to  the 
plaintitf,  on  account  of  the  death  of  said  An- 
drew McDonald,  by  reason  of  the  causes  in 
plaiYitiff's  petition  set  forth,  the  sum  of 
$2,000,  which  sum  the  plaintiff  did  receive 
and  still  retains."  There  is  nothing  in  the 
act  of  1895  implying  that  indemnity  is  fur- 
nished to  the  city  against  damages  to  the 
widow  or  next  of  kin  of  a  fireman  killed  by 
its  negligence.  The  accident  policy  cost  the 
city  nothing.  The  premiums  were  paid  by 
foreign  insurance  corporations  doing  busi- 
ness in  the  state;  a  tax  being  laid  by  the 
state  of  $2  a  hundred  upon  the  amount  of  all 
premiums  on  policies  written  for  fire  and 
lightning  insurance  within  the  limits  of  such 
city  for  each  year.  The  law  authorized  the 
amount  of  the  tax  to  be  invested  in  the  pur- 
chase of  accident  insurance  upon  the  mem- 
bers of  the  fire  department.  The  tax  is  col- 
lected by  the  state  for  the  purposes  men- 
tioned, and  the  mayor  and  council  in  cities 
having  a  paid  fire  department  are  constituted 
its  agents,  charged  with  the  duty  of  applying 
the  amount  of  the  tax  to  further  the  objects 
named.  The  demurrer  to  said  paragraph  of 
the  answer  was  properly  sustained.  Coot9 
V.  Detroit,  75  Mich.  628,  6  L.  R.  A.  315. 

Evidence  was  introduced  by  the  plaintiff 
below  showing  that  at  the  time  of  the  acci- 
dent there  was  a  pile  of  sand,  cinders,  and 
earth  on  the  east  side  of  the  street,  south  of, 
but  near,  the  place  where  the  first  obstruc- 
tion mentioned  was  situated.  Counsel  for 
the  city  complain  that  the  admission  of  this 
testimony  tended  to  convey  to  the  jury  an 
impression  that  the  city  was  unmindful  of 
the  streets,  and  permitted  any  and  all  per- 
sons to  block  them  up.  It  was  competent  to 
show  the  width  of  the  roadway  in  condition 
for  travel  at  and  near  the  place  of  the  acci- 
dent, as  it  might  properly  be  shown  that  one 
side  of  the  street  was  higher  or  lower  than 
the  other,  and  the  condition  in  general  of  the 
surroundings.  There  was  proof  tending  to 
show  that  the  rocks  upon  which  the  wagon 
struck  were  of  light  color,  similar  to  that  of 
the  block  pavement  in  the  street,  and  hence 
not  distinjruishable    from   the    pavement  at 
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night.  Clarke,  who  was  riding  with  McDon- 
ald, saw  this  pile  of  cinders  and  sand,  and 
it  was  not  improper  for  the  jury  to  know  of 
the  existence  of  this  obstruction,  and  to  con- 
sider whether  McDonald  also  saw  it,  and,  in 
order  to  avoid  it,  was  driving  further  west 
than  he  otherwise  would  have  done.  The 
jury  found,  in  anewer  to  a  particular  ques- 
tion submitted,  that  the  sand  and  cinder  pile 
was  not  one  of  the  causes  of  the  accident,  so 
that  the  defendant  below  cannot  be  said  to 
have  sulTered  from  the  evidence  complained 
of.  Again,  we  cannot  say  that  the  evidence 
admitted  in  cross-examination  of  the  witness 
Edmunds,  showing  that  there  was  a  move- 
ment on  hand  to  reorganize  the  fire  depart- 
ment, was  prejudicial  to  the  city.  It  would 
seem  to  be  harmless  in  itself.  We  think, 
however,  the  counsel  for  plaintiff  below  went 
to  greater  lengths  in  his  comments  on  this 
evidence  before  the  jury  than  he  should  have 
done,  making  an  application  of  the  testimony 
not  justified  by  the  language  of  the  witness. 
The  defendant  below,  however,  merely  ex- 
cepted to  the  language  of  the  opposing  coun- 
sel. No  objection  preceded  this  exception, 
and  the  court  had  made  no  ruling.  This  was 
ineufiicient.  "An  exception  is  an  objection 
taken  to  a  decision  of  a  court  or  judge  upon 
a  matter  of  law."  Gen.  Stat.  1807,  chap.  95, 
§  309;  Marder  v.  Lcary,  137  111.  319;  Pike  v. 
Chicago,  155  111.  656.  In  Marder  v.  Leary, 
137  111.  319«  the  court  says:  "The  remark 
'I  except  to  that  statement'  meant  nothing, 
in  a  legal  sense,  in  the  connection  in  which 
it  occurred.  The  court  had  made  no  ruling 
to  which  it  was  applicable;  and,  if  it  was 
intended  to  be  an  objection,  it  was  ineffect- 
ual, because  it  was  not  pressed  upon  the  at- 
tention of  the  judge,  and  his  ruling  obtained 
thereon.  Elgin,  J.  d  E.  B.  Co,  v.  Fletcher, 
128  111.  619." 

The  plaintiff  in  error  urges  that  the  court 
erred  in  refusing  to  permit  it  to  show  the 
rules  of  the  fire  department  requiring  that 
firemen  drive  in  the  middle  of  the  street.  If 
tiiere  was  such  a  rule,  its  object  was  to  in- 
sure safety  to  the  men,  teams,  and  vehicles 
when  going  at  a  rapid  rate  of  speed  in  an- 
swer to  an  alarm  of  fire.  A  violation  of  any 
precaution  affecting  safety  would  have  been 
equally  n^ligent  on  the  part  of  the  driver, 
whether  the  exercise  of  such  precaution  was 
demanded  by  the  rules  or  not.  The  condition 
of  the  street  would  largely  determine  the 
course  to  be  taken,  and  what  part  of  the 
street  to  be  avoided,  whatever  the  rule  might 
be.  To  drive  a  hook  and  ladder  wagon  in 
the  middle  of  those  streets  upon  which  cable- 
car  tracks  are  in  use,  with  rough  stone  blocks 
between  the  rails,  would  be  exceedingly  dan- 
gerous to  the  driver  and  vehicle,  and  render 
collisions  with  street  cars  probable.  The 
fact  of  the  existence  of  a  rijQe  as  claimed, 
which  McDonald  violated,  would  not  demand 
of  him  greater  care.  The  condition  of  the 
street,  as  it  appeared  to  him,  should  deter- 
mine his  course  in  driving,  whether  there  was 
a  rule  on  the  subject  or  not.    There  are  cases 

45  L.  R.  A. 


where  a  violation  of  a  rule  would  be  a  ma- 
terial consideration.  If  a  man  were  engaged 
in  a  dangerous  employment,  without  an  ex- 
perience fitting  him  to  determine  the  safer 
of  one  or  two  courses  which  he  was  called 
upon  to  take,  then  rules  for  his  guidance, 
fixed  by  persons  skilled  in  the  particular 
work  or  business,  should  be  followed.  We 
have  examined  the  instructions  tendered  by 
the  city  and  refused  by  the  court,  and  see 
no  error  in  their  refusal.  The  oourt  in- 
structed th&t  McDonald  was  not  in  any  man- 
ner responsible  for  any  negligence  of  Clarke, 
the  captain  of  the  truck.  They  were  not 
fellow  servants.  1  Beach,  Pub.  Corp.  §§  741- 
744;  2  Dill.  Mun.  Corp.  977-980;  Lawaon  v. 
Seattle,  6  Wash.  ISiiPetera  v.  Lindshorg,  40 
Kan.  654.  The  last  case  is  authority  for  the 
statement  that  McDonald  and  Clarke  were 
not  servants  of  the  city.  That  they  were  fel- 
low servants  of 'someone  else  is  immaterial. 
But  if  they  were  fellow  servants  of  the  city, 
and  if  Clarke  failed  to  notify  McDonald  of  ' 
the  existence  of  rodcs  in  the  street,  and  if  he 
was  guilty  of  negligence  in  not  doing  so,  and 
if  his  failure  to  give  such  notice  contributed 
to  the  death  of  McDonald,  yet  the  negligence 
of  the  city  was  the  primary  and  proximate 
cause,  wiUiout  which  the  accident  would  not 
have  occurred,  and  the  negligence  of  Clarke 
the  remote  cause.  The  claim  that  the  death 
of  McDonald  was  caused  by  the  negligence 
of  a  fellow  servant,  and  that  the  city  is  not 
therefore  liable,  is  untenable.  We  do  not 
see  how  the  failure  of  Clarke  to  notify  Mc- 
Donald of  the  danger  can  affect  the  city's  lia- 
bility. The  negligence  or  omission  of  a 
stranger  to  notify  McDonald  could  not  ex- 
cuse the  municipality  from  the  consequences 
of  its  own  negligence.  The  court  below  held, 
and  ao  instructed  the  jury,  thaJt  McDonald 
was  a  lawful  traveler  upon  the  streets,  and, 
as  such,  the  city  owed  the  duty  towards  him 
to  keep  and  maintain  its  streets  in  a  reason- 
ably safe  condition  for  public  travel, — in  fact, 
that  he  was  entitled  to  the  same  protection 
as  an  ordinary  traveler  upon  the  highway. 
This  ruling  was  correct.  Coots  v.  Detroit, 
75  Mich.  628,  5  L.  R.  A.  315;  Palmer  ▼. 
Portsmouth,  43  N.  H.  265;  Farley  v.  IJew 
York,  152  N.  Y.  222.  In  Coots  v.  Detroit, 
75  Mich.  628,  5  L.  R.  A.  315,  it  is  held  tliat 
a  fireman  is  not  held  to  that  degree  of  care 
and  caution  in  driving  along  a  public  street 
required  of  a  common  traveler  proceeding 
at  an  ordinary  gait. 

The  defendant  below  requested  the  court  to 
submit  to  the  jury  78  particular  questions  of 
fact,  35  of  which  were  refused.  Many  of  the 
questions  were  immaterial,  and  some  were 
repetitions  of  others.  While  it  is  the  duty  of 
the  court  to  submit  to  the  jury  questions  per- 
tinent to  the  issues,  we  think  the  ooart  per- 
formed that  duty  in  this  case. 

As  to  the  verdict  being  excessive,  while  the 
jury  are  restricted  to  the  pecuniary  loss  suf- 
fered by  the  widow  or  next  of  kin,  yet  they 
are  not  confined,  in  eetimatinir  the  damages. 
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to  anj  exact  mathematical  calculation,  but 
Are  invested  with  considerable  discretion, 
with  which  the  courts  will  not  interfere  un- 
less it  has  been  abused.  Considering  the  age 
and  capacity  for  earning  wages  possessed  by 
the  deceased,  his  relations  to  his  family,  and 
his  habits  of  life,  we  cannot  say  that  the 
amount  of  the  verdict  was  unreasonable.  The 
«a8e  was  carefully  tried  by  the  learned  judge 
of  the  court  below,  and  all  legal  rights  of  the 
defendant  protected. 

The  ordinance  permitting  a  use  of  a  por- 
tion of  the  street  for  the  deposit  of  building 
material  thereon  was  not  invalid.  Dill.  Mun. 
Ck)rp.  4th  ed.  §  730.  In  the  absence  of  such 
ordinance,  a  license  thus  to  encroach  upon 
the  street  might  be  implied,  and  a  temporary 
occupation  be  lawful,  from  the  necessities 
of  the  case,  when  buildings  fronting  on  the 
street  were  being  erected.  Yet  such  use  be- 
ing exceptional,  and  foreign  to  the  purposes 
ioT  which  the  thoroughfare  was  laid  out  and 


maintained,  the  duty  devolved  upon  the  city 
to  exercise  vigilance  with  respect  to  the 
rights  of  a  traveler  who  might  be  harmed  by 
such  obstructions  in  his  way. 

Several  questions  raised  in  the  brief  of  the 
plaintiff  in  error  are  not  discussed  in  this 
opinion,  but  we  have  examined  the  same  and 
find  nothing  substantial  in  the  claim  of  er- 
ror. The  negligence  of  the  city  was  clearly 
shown.  It  suil'ered  one  of  its  principal 
thoroughfares  to  be  obstructed  in  a  place 
likely  to  occasion  injury  to  persons  having  a 
right  to  travel  thereon,  and  permitted  this 
obstruction  to  remain  unguarded  and  with- 
out lights  or  warnings  to  prevent  accidents 
in  the  night-time,  in  disregard  of  n  lawful 
duty  imposed  upon  it. 

The  judgment  of  the  court  below  u>ill  he 
affirmed. 

All  the  Justices  concur. 

Rehearing  denied. 
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1.  The  revlstration  wltlK  the  liTe- 
■toclc  amnltAry  board,  of  all  berds  or 
cattle  of  persons  Belling  milk  for  consump- 
tion in  cities,  towns,  and  villages,  may  be  re- 
quired by  the  legislature  in  the  exercise  of  the 
police  power,  and  such  statute  will  not  de- 
prive the  miik  dealers  of  property  without 
due  process  of  law. 

2.  Tlie  equal  proteetton  of  tlie  laws  !■ 
not  dented  to  persons  who  supply  milk  to 
•cities,  towns,  and  villages  for  consumption, 
by  a  statute  compelling  them  to  register  their 
herds  or  cattle  with  the  live-stock  sanitary 
board,  where  it  applies  to  all  persons  of  that 
class,  tho>ugh  it  does  not  apply  to  every  per- 
son who  may  occasionally  sell  milk  in  the 
country. 

3.  ProlilbttinK  tlie  sale  and  slilpment 
of  nttlk  to  supply  cities,  towns,  or  villages, 
from  premises  found  in  an  unsanitary  condi- 
tion, until  they  conform  to  reasonable  sani- 
tary regulations,  is  a  valid  exercise  of  the 
police  power,  although  it  Interferes  to  some 
extent  with  property  rights. 

(June  22,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Criminal  Court  of  Baltimore  City 

Note. — For  ordinances  to  protect  milk  sup- 
ply, see  also  State  v.  Dupaqufer  (La.)  26  L.  R. 
A.  162,  and  Deems  v.  Baltimore  (Md.)  26  L.  B. 
A.  541. 
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sustaining  a  demurrer  to  an  indictment 
charging  defendant  with  a  violation  of  the 
act  of  1808  requiring  registration  and  in- 
spection of  herds  of  cattle  used  for  supplying 
milk  to  cities.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mesara.  Harry  M.  ClabauKh,  Attorney 
General,  and  Biohard  M.  Venable  for  ap- 
pellant. 

Mr,  William  Pinkney  Wliyte,  for  ap- 
pellee : 

The  discrimination  is  unlawful.  The  ob- 
ject of  the  law  is  for  the  benefit  of  a  privi- 
leged class,  and  there  is  no  reasonable  ground 
for  such  provisions. 

Soon  Hing  v.  Crowley,  113  U.  S.  709,  28 
L.  ed.  1147. 

Class  legislation  discriminating  against 
some  and  favoring  others  is  prohibited,  but 
legislation  which,  in  carrying  out  a  public 
purpose,  is  limited  in  its  application,  if,  with- 
in the  sphere  of  its  operation,  it  affects  alike 
persons  similarly  situated,  is  not  within  the 
amendments. 

Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923;  Shaffer  v.  Union  Min.  Co.  55  Md.  74; 
Butchers'  Union  S.  H.  4  L.  8.  L.  Co.  v.  Cres- 
cent City  L.  S.  L.  A  S.  H.  Co.  Ill  U.  S.  746, 
28  L.  ed.  585 ;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636;  People  v.  Oillson,  109  N.  Y.  389. 

The  classification  made  in  the  act  of  1898, 
chapter  306,  is  not  a  valid  classification,  and 
the  traverser  is  subjected  to  expensive,  un- 
just, and  oppressive  regulations  from  which 
28 
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others  occupying  a  precisely  sdmilar  position 
are  exempt. 

Gulf,  C.  d  8,  F,  R.  Co,  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666;  BelVs  Gap  R,  Co,  v.  Pewnr 
aylvanxa,  134  U.  i:).  232,  33  L.  ed.  892;  AdafM 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
245,  41  L.  ed.  704;  Re  Qrice,  79  Fed.  Rep. 
627;  Western  U,  Teleg.  Co.  v.  Indiana,  165 
U.  S.  304,  41  L.  ed.  725. 

Under  an  exercise  of  the  police  power  the 
enactment  must  have  reference  to  the  com- 
fort, the  safety,  or  the  welfare  of  society, 
and  it  must  not  confiiot  with  the  Constitu- 
tion. 

People  V.  Qillson,  109  N.  Y.  389;  Long  v. 
State,  74  Md.  565,  12  L.  R.  A.  425 ;  Toledo, 
W,  d  W,  R.  Co,  V.  Jacksonville,  67  HI.  37,  16 
Am.  Rep.  611;  Gooley,  Const.  Lim.  6th  ed. 
chap.  16. 

It  is  an  unwarrantable  delegation  of  pow- 
er. 

Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220;  Baltimore  v.  Radecke,  49  Md.  217, 
33  Am.  Rep.  239;  Minnesota  v.  Barber,  136 
U.  S.  315,  34  L.  ed.  455,  3  Inters.  Com.  Rep. 
185. 

"Due  process  of  law"  does  not  necessarily 
require  a  judicial  proceeding,  but  it  is  essen- 
tial that  the  party  whose  property  is  to  be 
taken  shall  have  notice  of  Hhe  proceeding  and 
shall  have  an  opportunity  to  be  heard,  and 
that  notice  must  be  such  as  is  provided  by 
law. 

Kuntz  V.  Sumption,  117  Ind.  1,  2  L.  R.  A. 
655 ;  Vizzard  v.  Taylor,  97  Ind.  91 ;  Jackson 
V.  State,  Dyar,  104  Ind.  516;  King  v.  Hayes, 
80  Me.  206. 

McSlierry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellee  was  indicted  under  the  act 
of  1898  (chap.  306)  passed  by  the  general 
assembly  of  Maryland,  and  entitled  "An  Act 
to  Add  Certain  New  Sections  to  Article  Fif- 
ty-eight of  the  Code  of  Public  General  Laws, 
Title  'Live  Stock,'  under  the  New  Sub-title 
TDairies,'  to  Follow  §  18,"  etc.  He  demurred 
to  the  indictment  upon  the  ground  that  the 
statute  was  unconstitutional.  His  demurrer 
was  sustained  by  the  criminal  court  of  Bal- 
timore city,  the  indictment  was  quashed,  and 
the  state  has  appealed.  The  reasons  upon 
which  he  bases  his  claim  that  the  statute  is 
void  are  that  it  denies  the  equal  protection 
of  the  laws  guaranteed  by  §  1  of  the  14th 
Amendment  to  the  Federal  Constitution,  and 
deprives  the  individual  of  the  due  process  of 
law  secured  by  that  amendment  and  by  arti- 
cle 23  of  the  Maryland  Declaration  of- Rights. 
Both  of  these  or  similar  grounds  of  attack 
have  of  late  years  been  very  frequently  re- 
sorted to  in  assailing  the  validity  of  state 
legislation  enacted  in  the  exercise  of  the  po- 
lice power,  and  numerous  judgments  have 
been  delivered  by  the  Supreme  Court  of  the 
United  States  in  cases  where  this  method  of 
assault  has  been  relied  on.  A  review  of.  or 
even  a  reference  to,  all  these  cases  would  not 
be  practicable  within  the  limits  of  this  opin- 
ion, but  brief  citations,  later  on,  from  some 
of  them,  will  serve  to  illustrate  the  princi- 
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pies  which  underlie  them  all.  Those  princi- 
ples must  control  the  final  disposition  of  this 
probecution. 

By  the  act  of  1888  (chapter  519)  a  "state 
live-stock  sanitary  board"  was  created.  It 
consists  of  three  members,  appointed  by  the 
governor,  by  and  with  the  advice  and  con- 
sent of  the  senate.  It  is  charged  with  va- 
rious duties  looking  to  the  prevention  and 
the  spread  of  contagious  and  infectious  dis- 
eases among  the  live  stock  within  the  state. 
Its  powers  are  exercised  for  the  preservation 
of  the  public  health.  The  provision  of  the 
statute  under  which  the  indictm^it  now  be- 
fore us  was  framed,  reads  as  follows:  Sec. 
19.  It  shall  be  the  duty  of  all  dairymen  or 
herdsmen  or  private  individuals  supplying 
milk  to  cities,  towns,  or  villages,  to  register 
their  herds  or  cattle  with  the  live-stock  san- 
itary board;  in  violation  of  which  the  parties 
offending  shall  be  fined  not  less  than  one  dol- 
lar nor  more  than  twenty  for  each  offense." 
Section  20,  and  the  rules  which  it  formulates, 
are  in  these  words: 

''Sec.  20.  It  shall  be  the  duty  of  the  live- 
stock sanitary  board  to  have  inspected  at 
least  annually,  without  notice  to  the  owner 
or.  those  in  charge  of  any  dairy  or  the  par- 
ties supplying  milk  as  named  in  §  19  of  this 
article,  the  premises  wherein  cows  are  kept, 
and  if  such  premises  are  found  in  an  unsani- 
tary, condition  the  said  board  may  prohibit 
the  sale  and  shipment  of  milk  from  such 
premises  until  such  time  as  such  premises 
shall  conform  to  the  following  sanitary 
rules : 

"Rule  1.  No  building  or  shed  shall  j[>e 
used  for  stabling  cows  for  dairy  purposes 
which  is  not  well  lighted  and  ventilated  and 
which  is  not  provided  with  sufficient  feed 
troughs  or  boxes,  and  suitable  floor,  laid  with 
proper  grades  and  channels  to  immediately 
carry  off  all  drainage ;  and  if  a  public  sewer 
abuts  the  premises  upon  which  such  build- 
ing is  situated.,  they  shall  be  connected  there- 
with whenever  the  inspector  considers  such 
sewer  connection  necessary. 

"Rule  2.  No  water  closet,  privy,  cesspool, 
or  urinal  shall  be  located  within  any  build- 
ing or  shed  used  for  stabling  cows  for  dairy 
purpose  or  for  the  storage  of  milk  or  cream ; 
nor  shall  any  fowl,  hog,  sheep,  or  goat  be 
kept  in  any  room  used  for  such  purposes. 

"3.  It  shall  be  the  duty  of  each  person 
using  any  premises  for  keeping  cows  for 
dairy  purposes  to  keep  such  premises  thor- 
oughly clean  and  in  good  repairs  and  well 
painted  or  whitewashed  at  all  times. 

"4.  It  shall  be  the  duty  of  each  person 
using  any  premises  for  keeping  cows  for 
dairy  purposes  to  cause  the  building  in  which 
cows  are  kept  to  be  thoroughly  cleaned,  and 
to  remove  all  dung  from  the  premises  so  aa 
to  prevent  its  accumulation  in  great  quanti- 
ties. 

"5.  Any  person  using  any  premises  for 
keeping  cows  for  dairy  purposes  shall  pro- 
vide and  use  a  sufficient  number  of  recepta- 
cles, made  of  nonabsorbent  materials,  for  the 
reception,  storage,  and  delivery  of  milk,  and 
shall  cause  them  at  all  times  to  be  cleaned 
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and  purified,  and  shall  cause  all  miUc  to  be 
removed  without  delay  from  the  rooms  in 
which  cows  are  kept. 

"6.  Every  pereon  keeping  cows  for  the  pro- 
duction of  milk  for  aale  shall  cause  every 
such  cow  to  be  cleaned  every  day  and  to  be 
properly  fed  and  watered  with  abundance  of 
pure  clean  water. 

"7.  Any  enclosure  where  cowe  are  kept 
shall  be  graded  and  drained,  so  as  to  keep 
the  surface  reasonably  dry;  no  garbage,  fecal 
matter,  or  similar  matter  shall  be  placed  or 
allowed  to  remain  in  such  enclosure  unless 
sufficient  straw  or  similar  good  absorbent  ma- 
terial be  used  to  keep  the  enclosure  clean  at 
all  times,  and  no  open  drains  shall  be  allowed 
to  run  through  it.  And  any  person  who 
shall  ship  or  sell  milk  contrary  to  the  afore- 
said order  of  said  board  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  not  less  than  one  dollar  nor 
more  than  twenty  dollars  for  each  day  during 
whioh  shipments  shall  be  made  after  notice 
of  such  order." 

The  indictment  charges  that  the  appellee, 
bein^  a  dairyman  engaged  in  supplying  milk 
to  cities^  towns,  and  villages  withia  tLis 
state,  failed,  neglected,  and  refused  to  regis- 
ter his  herd  of  cattle  with  the  live-stock  san- 
itary board.  The  demurrer  admits  these 
averments  to  be  true. 

So  far  as  the  19th  eection  of  the  act  is 
concerned,  it  is  not  perceived  that,  standing 
alone,  it  deprives  the  appellee  of  due  process 
d  law  in  any  way  whatever.  This  is  not  a 
proceeding  under  the  20th  section.  The  re- 
quirement of  the  19th  section  would  be  of 
little  value  if  it  were  not  followed  by,  and 
did  not  form  a  part  of,  the  other  provisions 
of  the  statute.  The  entire  act  is  eitrictly  a 
polioe  regulation,  enacted  for  the  purpose  of 
preserving  the  public  health.  The  strides 
which  our  knowledge  of  bacteriology  has 
made  in  recent  years  are  generally  known, 
and  the  ubiquitous  microbe  has  been  shown 
to  be  a  potent  agent  in  the  propagation  of 
disease.  Tuberculosis,  identical,  it  is  said, 
with  consumption  in  man,  is  caused  by  the 
organism  known  as  ''Koch's  bacillus,"  and 
is  readily  communicable  through  milk. 
Diphtheria  is  another  contagious  disease 
whose  specific  organism  finds  in  milk  favora- 
ble conditions  of  growth,  and  there  is  abund- 
ant evidence  to  show  that  contaminated  milk 
transmits  this  contagion.  Cholera  has  again 
and  again  been  traced  to  the  same  source, 
and  scarlet  fever  is  generally  believed  to  be 
communicable  by  infected  milk,  and  it  is  said 
that  it  may  be  even  caused  by  an  eruption  on 
the  udder.  Typhoid  fever  bacilli  have  been 
detected  in  milk  supposed  to  be  wholesome. 
Besides  conveying  disease,  milk  occasionally 
contains  certain  germs  which  form  poison- 
ous products  known  as  "ptomaines."  Milk 
may  carry  the  bacilli  of  these,  and  perhaps 
other,  deadly  diseases  to  infancy,  to  adoles- 
cence, and  to  age;  to  the  delicate  and  to  the 
robust  alike;  and  to  persons  in  every  class 
and  condition  of  society.  It  may  receive 
these  germs  direct  from  the  cow,  if  the  cow 
be  unhealthy;  or  it  may  absorb  them  from 
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the  dairy,  the  dairy  utensils,  or  the  stable, 
if  these  be  uncleanly.  Thorough  inspections 
of  cattle  and  dairies  may  reduce  the  frequen- 
cy  of  infection.  The  preservation  of  the  pub- 
lic health  by  preventing  the  sale  of  infected 
milk,  or  of  milk  that  may  come  from  infected 
sources,  when  milk,  by  reason  of  its  almost 
universal  use,  in  one  form  or  another,  as  an 
article  of  food,  is  especially  likely  to  spread 
disease,  is  one  of  the  most  imperative  duties 
of  the  state,  and  obviously  one  most  incon- 
testably  within  the  scope  of  the  police  power. 
As  a  means  to  that  end,— the  preservation  of 
the  public  health, — a  requirement  that  every 
person  selling  milk  for  consimiption  in  cities, 
towns,  and  villages  shall  cause  his  herd  or 
cattle  to  be  registered  with  the  live-stock 
sanitary  board  is  a  reasonable  and  an  appro- 
priate enactment;  and  the  subsequent  pro- 
visions are  necessary  parts  of  the  scheme. 
The  19th  section  no  more  deprives  the  indi- 
vidual of  due  process  of  law  than  did  the  or- 
dinance in  Easion  Comra,  v.  Covey,  74  Md. 
2G2,  which  prohibited  the  erection  of  any 
building  without  a  permit  from  the  commis- 
sioners of  the  town ;  or  an  ordinance  forbid- 
ding the  keeping  of  swine  without  a  permit 
in  writing  from  the  board  of  health  {Quincy 
V.  Kennard,  151  Mass.  563) ;  or  an  ordinance 
requiring  the  written  permission  of  the  may- 
or of  a  town  before  any  person  was  allowed 
to  move  a  building  along  the  streets  {WiUon 
V.  Eureka  City,  decided  Feb.  20,  1899,  173 
U.  S.  32^  43  L.  ed.  603) ,  or  the  ordinance  re- 
quiring a  license  for  the  removal  of  the  con- 
tents of  privies,  and  subjecting  the  holders 
of  such  license  to  the  orders  of  the  board  of 
health  {Boelim  v.  Baltimore,  61  Md.  259). 
The  constitutional  limitations  which  declare 
that  no  person  shall  be  deprived  of  his  prop- 
erty or  liberty  without  due  process  of  law 
have  never  been  construed  as  being  "incom- 
patible with  the  principle— equally  vital,  be- 
cause essential  to  the  peace  and  safety  of  so- 
ciety— that  all  property  in  this  country  is 
held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  injurious  to  the 
community.  .  .  .  The  exercise  of  the  po- 
lice power  by  the  destruction  of  property 
which  is  itself  a  public  nuisance,  or  the  pro- 
hibition of  it-s  use  in  a  particular  way,  where- 
by its  value  becomes  depreciated,  is  very  dif- 
ferent from  taking  property  for  public  use, 
or  from  depriving  a  person  of  his  property 
without  due  process  of  law."  Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed.  205. 

It  was  earnestly  insisted  that  the  act  of 
1898  deprives  the  appellee  of  the  equal  pro- 
tection of  the  law  guaranteed  by  the  14th 
Amendment.  This  amendment  was  called  to 
the  attention  of  the  Supreme  Court  for  the 
first  time  in  1872,  in  the  Slaughter- House 
Cases,  16  Wall.  36,  21  L.  ed.  394,  and  since 
then  it  has  been  repeatedly  considered  and  in- 
terpreted. The  scope  of  the  amendment, 
in  so  far  as  it  relates  to  the  branch  of  the 
subject  now  under  discussion,  has  been  brief- 
ly, but  clearly,  stated  by  the  late  Judge  Cool- 
ey:  "The  guaranty  of  equal  protection  is 
not  to  be  understood,  however,  as  requiring 
that  every  person  in  the  land  shall  possess 
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the  same  rights  and  privileges  as  every  other 
person.  The  amendment  contemplates  classes 
of  persons,  and  the  protection  given  by 
the  law  is  to  be  deemed  equal  if  all  per- 
sons in  the  same  class  are  treated  alike  under 
like  circumstances  and  conditions,  both  as  to 
privileges  coxkferred  and  liabilities  imposed. 
The  classification  must  be  based  on  reason- 
able grounds;  it  cannot  be  a  mere  arbitrary 
selection."  Cooley,  Const.  Law,  249.  This 
is  abundantly  supported  by  the  adjudged 
cases.  Hayea  v.  Missourij  120  U.  S.  68,  30 
L.  ed.  578 ;  Missouri  P.  B.  Co.  v.  Maokey,  127 
U.  S.  205,  32  L.  ed.  107 ;  Walaton  v.  Nevin, 
128  U.  S.  578,  32  L.  ed.  544 ;  BelVa  Gap  B. 
Co.  V.  Pennsylvania,  134  U.  S.  232,  33  L.  ed. 
892;  Pacific  Emp.  Co.  v.  Seihert,  142  U.  8. 
339,  35  L.  ed.  1035,  3  Inters.  Com.  Rep. 
810;  Oiozza  v.  Tieman,  148  U.  S.  657,  37 
L.  ed.  599;  Columbus  Southern  B.  Co.  y. 
Wright,  151  U.  S.  470,  38  L.  ed.  238 ;  Mar- 
chant  y.  Pennsylvania  B.  Co.  153  U.  S.  380, 
38  L.  ed.  751;  8t.  Louis  d  8.  P.  B.  Co.  v. 
Mathews,  165  U.  S.  1,  41  L.  ed.  611.  Thus, 
in  Hayes  v.  Missouri,  120  U.  S.  68,  30  L.  ed. 
578,  it  was  held  that  a  statute  of  a  state, 
which  provided  that  in  capital  cases,  in  cities 
having  a  population  of  over  100,000  inhab- 
itants, the  state  shall  be  allowed  fifteen  per- 
emptoiy  challenges  to  jurors,  while  else- 
where in  the  same  state  the  prosecution  was 
only  allowed  eight  such  challenges,  did  not 
deny  to  a  person  tried  for  murder  in  a  city 
containing  over  100,000  inhabitants  the  equal 
protection  of  the  laws  enjoined  by  the  14th 
Amendment,  and  that  there  was  no  error  in 
refusing  to  restrict  the  state's  peremptory 
challenges  to  eight.  And  so  in  the  very  re- 
cent case  of  Ccfhtral  Loan  d  T.  Co.  v.  Camp- 
bell Commission  Co,  (decided  by  the  Su- 
preme Court  on  February  20,  1899)  173  U. 
8.  84,  43  L.  ed.  623,  it  was  held  that  a  stat- 
ute permitting  an  attachment  against  a  non- 
resident debtor  without  a  bond,  while  requir- 
ing a  bond  for  an  attachment  against  a  resi- 
dent debtor,  does  not  constitute  a  denial  to 
the  nonresident  of  the  equal  protection  of 
the  law,  because  it  was  within  the  power  of 
the  legislature  to  divide  debtors  into  two 
classes, — nonresident  and  resident, — and, 
when  so  classified,  to  prescribe  different 
methods  of  proceeding  against  them.  The 
classification  which  the  legislature  is  author- 
ized to  make  may  relate  to  territorial  divi- 
sions of  a  state.  Thus,  in  Missouri  v.  LeuHS, 
101  U.  S.  22,  25  L.  ed.  989,  it  was  said  by 
Mr.  Justice  Bradley:  "We  might  go  still 
further,  and  say  with  undoubted  truth  that 
there  is  nothing  in  the  Constitution  to  pre- 
vent any  state  from  adopting  any  system  of 
laws  or  judicature  it  sees  fit  for  all  or  any 
part  of  its  territory.  If  the  state  of  New 
York,  for  example,  should  see  fit  to  adopt  the 
civil  law  and  its  method  of  procedure  for 
New  York  City  and  the  surrounding  coun- 
ties, and  the  common  law  and  its  method  of 
procedure  for  the  rest  of  the  state,  there  is 
nothing  in  the  Constitution  of  the  United 
States  to  prevent  its  doing  so.  This  would 
not,  of  itself,  within  the  meaning  of  the  14th 
Amendment,  be  a  denial  to  any  person  of  the 
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equal  protection  of  the  laws."  The  dassifl* 
cation  may  have  reference  to  occupations 
( Holden  v.  Hardy,  169  U.  8.  366,  42  L.  ed. 
780, — where  it  was  held  that  a  state  statute 
limiting  the  period  of  employment  of  work- 
men in  underground  mines,  or  in  the  smelt- 
ing, reduction,  or  refining  of  ores  or  metals, 
to  eight  hours  per  day,  and  making  its  vio- 
lation a  misdemeanor,  was  &  valid  exercise 
of  the  police  power  of  the  state) .  Or,  again, 
the  classification  may  relate  to  individuals. 
St.  Louis  d  S.  F.  B.  Co.  v.  Matheu>s,  165  U. 
8.  1,  41  L.  ed.  611.  But  in  every  instance 
the  classification,  to  be  valid,  must  be  based 
on  reasonable  grounds.  It  must  not  depend 
on  distinctions  which  do  not  furnish  any 
proper  basis  for  the  attempted  classification. 
"That,"  as  declared  by  the  Supreme  Court  in 
Oulf,  C.  d  8.  P.  B.  Co.  y.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  "must  always  rest  upon 
some  difference  which  bears  a  reasonable  and 
just  relation  to  the  aot  in  respect  to  which 
the  classification  is  proposed,  and  can  never 
be  made  arbitrarily,  and  without  any  such 
basis."  In  the  case  just  cited  a  statute  of 
Texas  imposing  an  attorney's  fee,  in  addition 
to  costs,  upon  railway  companies  omitting 
to  pay  certain  claims  within  a  certain  time, 
which  applied  to  no  other  corporations  or  in- 
dividuals,  was  declared  unconstitutional,  as 
denying  to  railway  companies  the  equal  pro- 
tection oi  the  laws.  In  the  course  of  tiie 
court's  opinion,  Mr.  Justice  Brewer  said: 
"It  is,  of  course,  proper  that  every  debtor 
should  pay  his  debts,  and  there  might  be  no 
impropriety  in  giving  to  every  successful 
suitor  attorney's  fees.  Such  a  provision 
would  bear  a  reasonaible  relation  to  Itie  delin- 
quency of  the  debtor,  and  would  certainly 
create  no  inequality  of  right  or  protection. 
But  before  a  distinction  can  be  made  between 
debtors,  and  one  be  puni^ed  for  a  failure 
to  pay  his  debts,  while  another  is  permitted 
to  become  in  like  manner  delinquent  without 
any  punishment,  there  must  be  some  differ- 
ence in  the  obligation  to  pay,  some  reason 
why  the  duty  of  payment  is  more  imperative 
in  the  one  instance  than  in  the  other."  "It 
is,"  said  the  same  court  in  a  very  recent  case, 
"the  essence  of  a  classification  that  upon  the 
class  are  cast  duties  and  burdens  different 
from  those  resting  upon  the  general  public. 
.  .  .  Indeed,  the  very  idea  of  classificsr 
tion  is  that  of  inequality,  so  tha;t  it  goes  with- 
out saying  that  the  fact  of  inequality  in  no 
manner  determines  the  matter  of  constitu- 
tionality. .  .  .  While  cases  on  either  side, 
and  far  away  from  the  dividing  line,  are  easy 
of  disposition,  the  difficulty  arises  as  the  stat- 
ute in  question  comes  near  the  line  of  separa- 
tion." Atchison,  T.  d  S.F.B.  Co.  v.  MatthetM 
(decided  April  17, 1899)  174  U.  S.  96, 43  L.  ed. 
909.  Special  burdens  are  often  necessary  for 
general  benefits,  particularly  in  respect  to 
the  preservation  of  the  public  health.  "Reg- 
ulations for  these  purposes  may  press  with 
more  or  less  weight  upon  one  than  upon  an- 
other, but  they  are  designed,  not  to  impose 
unequal  or  unnecessary  restrictions  upon  any- 
one, but  to  promote,  with  as  little  individual 
inconvenience  as  possible,  the  general  good. 


1809. 


Statb  y.  Bboadbblt. 


4a7 


Though  in  many  respects  necessarily  spe- 
cial in  their  character,  they  do  not  furnish 
just  ground  of  complaint  if  they  operate  alike 
upon  ail  persons  and  property  under  t^e 
same  circumstances  and  conditions.''  Bar- 
hier  V.  Connolly,  113  U.  S.  31,  28  L.  ed.  924. 
If  the  legislature  of  Maryland  has,  by  the 
statute  under  consideration,  made  a  class  to 
which  the  provisions  of  the  act  were  designed 
to  apply,  and  if  that  classification  is  just  and 
reasonable,  and  not  purely  arbitrary,  the  rul- 
ing on  the  demurrer  was  wrong.  The  ulti- 
mate object  of  the  statute  was,  as  we  have 
seen,  to  protect  the  health  of  persons  living 
in  cities,  towns,  and  villages  from  the  dis- 
eases to  which  impure  or  contaminated  milk 
might  expose  than.  There  is  a  definite  and 
well-ascertained  class  of  persons  described  in 
the  statute,  and  that  class  comprises  dairy- 
men, herdsmen,  and  other  individuals  who 
supply  milk  to  cities,  towns,  and  villages. 
It  was  not  the  purpose  of  the  act  to  include 
within  its  purview  all  persons  y^o  sell  milk, 
but  it  put  into  a  class  all  dairymen,  herds- 
men, and  individuals  who  supply  milk  to 
cities,  towns,  and  villages, — those  who  are 
engaged  in  the  business  of  selling  milk  in 
populous  conununities.  Hiese  persons  are 
singled  out  from  all  others  Who  may  own 
cows,  or  who  may  occasionally  sell  milk  in 
the  country  to  some  individual,  and  are 
grouped  into  a  class,  because  they  are  the 
persons  whose  carelessness,  whose  inattention 
to  their  herds,  or  whose  uncleanly  surround- 
ings may  originate  or  promote  the  spread  of 
disease  in  populous  localities.  No  dairy- 
man, herdsman,  or  individual  who  supplies 
milk  to  cities,  towns,  or  villages  is  exempted 
from  the  operation  of  the  law,  but  all  who 
are  thus  engaged  are  specifically  included. 
There  is  no  uncertainty  as  to  the  persons 
composing  the  class,  and  no  dispute  that  the 
*  general  assembly  intended  to  make  exactly 
that  classification. 

Is  the  classification  just  and  reasonable, 
and  free  from  the  imputation  of  being  mere- 
ly arbitrary?  The  act  in  respect  to  which 
the  classification  is  proposed  is  the  act  of 
supplying  milk  to  cities,  towns,  and  villages 
by  dairymen,  herdsmen,  and  other  individ- 
uals. It  is  founded  on  the  right  of  the  state 
in  the  exercise  of  its  police  power  to  classify 
occupations  with  relation  to  their  peculiar 
liability  to  cause  injury  to  the  inhabitants  of 
the  designated  places  from  the  article  of  food 
employed  in  the  business.  It  is  identical  in 
principle  with  the  classification  under  a  Utah 
statute  by  which  a  conclusive  presumption  of 
negligence  was  made  to  apply  to  persons  driv- 
ing a  herd  of  cattle  over  a  public  highway, 
while  the  same  presumption  did  not  apply  to 
a  person  driving  less  than  a  herd.  Jones  v. 
Brim,  166  U.  S.  180,  41  L.  ed.  677.  There  is 
an  obvious  difference  between  the  occasional 
sale  of  milk  to  an  isolated  individual  and  the 
habitual  sale  of  it  to  the  inhabitants  of  a  city, 
a  town,  or  a  village;  and  this  difference 
IB  manifestly  sufficient  to  "furnish  a  reason- 
able basis  for  separate  laws  and  regulations." 
State  V.  LoomiSy  115  Mo.  307.  21  L.  R.  A. 
789.    The  clear  purpose  of  the  legislature 
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wab  to  guard  against  impurities  in  milk  fur- 
nished to  residents  in  populous  settlements 
by  requiring  persons  who  supply  milk  to 
cities,  towns,  and  villages  to  keep  their  cows 
and  premises  in  a  sanitary  condition.  The 
danger  arising  from  the  nonobservance  of  the 
sanitary  rules  prescribed  by  the  act  is  in- 
creased in  proportion  to  the  increased  num- 
ber of  the  consumers  of  milk;  and  a  conta- 
gious disease  introduced  by  contaminated 
milk  in  a  thickly  settled  locality  is  vastly 
more  serious,  because  vastly  further  reach- 
ing, than  it  can  possibly  be  when  communi- 
cated, by  the  same  means,  to  an  isolated  indi- 
vidual. The  duty  to  avoid  the  introduction 
of  disease  in  both  cases  is  unquestionably 
incumbent  on  the  vendor  of  milk,  but  there 
is  every  reason  why  a  breach  of  that  duty 
will  be  far  more  injurious  in  the  one  than 
in  the  other  instance.  Though  the  statute 
furnishes  no  protection  to  persons  not  living 
in  citiesj  towns,  or  villages,  this  in  no  way 
indicates  that  its  classification  is  unreason- 
able, or  that  it  deprives  anyone  of  the  equal 
protection  of  the  laws  in  the  sense  that  would 
annul  it.  Hayes  v.  Missouri,  120  U.  S.  68, 
30  L.  ed.  678.  It  was  designed,  like  many 
other  health  laws,  to  operate  in  a  restricted 
territory.  There  are  numerous  health  laws 
which  do  not  operate  on  persons  living  be- 
yond the  limits  within  which  they  are  ap- 
plicable; but  it  by  no  means  follows  that 
they  are  void  merely  because  they  were  not 
made  to  cover  a  wider  range  of  country,  be- 
cause a  classification  may  be  made  with  ref- 
erence to  the  subdivisions  of  a  state.  MiS' 
souri  V.  Leiois,  101  U.  S.  22,  25  L.  ed.  989. 
It  would  not  have  been  practicable  to  have 
made  the  statute  broad  enough  to  include 
every  vendor  of  milk,  whether  he  sold  to 
cities,  towns,  and  villages,  or  only  to  a  sin- 
gle individual ;  nor  was  it  necessary,  in  order 
to  reach  the  evil  aimed  at,  that  this  should 
have  been  done.  Laws  relating  to  the  in- 
spection of  milk  do  not  operate  outside  of 
the  large  cities,  and  yet  it  has  never  been  held 
that  they  are  invalid  on  that  account.  The 
act  creates  a  reasonable  class,  and  bears  upon 
all  in  that  class  alike;  and  it  cannot  be  as- 
sailed because  it  may  not,  perhaps,  be  effica- 
cious enough  to  wholly  eradicate  the  evil  it 
was  framed  to  extirpate.  Such  a  test  of  its 
constitutionality  would  make  the  validity  of 
a  measure  depend  upon  the  universality  of  its 
application,  and  not  upon  the  fact  that  the 
classification  was  just  and  reasonable,  and 
was  made  with  reference  to  some  difference 
which *bore  a  proper  relation  to  the  act  in  re- 
spect to  which  the  classification  was  pro- 
posed. 

The  20th  section  of  the  act  does,  in  a  meas- 
ure, interfere  with  property  rights,  but  not 
to  such  an  extent  or  in  such  a  way  as  to  im- 
pair the  validity  of  the  enactment.  While  it 
is  undoubtedly  true  that  the  police  power 
cannot  be  put  forward  as  an  excuse  for  op- 
pressive and  unjust  legislation,  it  may  most 
certainly  be  resorted  to  for  the  purpose  of 
preserving  the  public  health,  safety,  or  mor- 
als, or  the  abatement  of  public  nuisances; 
and  a  large  discretioh  "is  necessarily  vested 
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in  the  legislature  to  determine,  not  only  what 
the  interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
such  interests."  Lawton  v.  Steele,  152  U.  S. 
133,  38  L.  ed.  385.  As  observed  by  Chief 
Justice  Shaw  in  Com,  v.  Alger,  7  Cush.  84: 
"Every  holder  of  property,  however  absolute 
and  unqualified  may  be  his  title,  holds  it  un- 
der the  implied  liability  that  his  use  of  it 
may  be  so  regulated  that  it  shall  not  be  in- 
jurious to  the  equal  enjoyment  of  others 
having  an  equal  right  to  the  enjoyment  of 
their  property,  nor  injurious  to  the  rights 
of  the  community.  .  .  .  Rights  of  prop- 
erty, like  all  otiher  social  and  conventional 
rights,  are  subject  to  such  reasonable  lim- 
itations in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  such  rea- 
«onable  restraints  and  regulations  estab- 
lished by  law  as  tne  legislature,  undor  the 
governing  and  controlling  power  vested  in 
tiiem  by  the  Constitution,  may  think  neces- 
sary and  expedient."  "This  power,  legit- 
imately exercised,  can  neither  be  limited  by 
contract  nor  bartered  away  by  legislation/' 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780.  The  requirements  of  the  20th  section 
of  the  act  of  1808  are  simply  euch  regula- 
tions as  the  general  assembly  had,  in  the  ex- 
ercise of  the  police  power,  the  undoubted  au- 
thority to  prescribe.  A  dairyman  has  no 
right  to  sell  milk  that  may  be  contaminated, 
or  that  may  be  given  by  diseased  cows,  or 
may  be  kept  on  uncleanly  premi«es,  or  in 
unsterilized  utensils;  and  if  he  undertakes 
to  sell  milk  at  all  to  cities,  towns,  and  vil- 
lages, he  must  submit  to  such  reasonable  san- 
itary regulations  respecting  his  property 
used  in  that  business  as  th«  legislature  may 
deem  necessary  to  prevent  tihat  property 
from  being  the  source  or  origin  of  infectious 
and  contagious  diseases.  No  matter  how  ab- 
solute his  title  he  holds  his  property  subject 
to  this  liability:  that  his  use  of  it  may  be 
so  regulated  as  that  it  shall  not  be  injurious 
to  the  community.  The  statute  does  not  de- 
prive him  of  his  property,  but  it  does  impose 
upon  him  the  duty  of  so  using  it,  when  em- 
ployed in  that  business,  that  no  injury  shall 
result  to  others  most  likely  to  be  affected 
by  a  disregard  on  his  part  of  the  reasonable 
health  regulations  which  it  enaots.  Almost 
every  police  regulation  affects,  to  a  greater  or 
less  extent,  some  property  right;  but  there 
is  no  such  invasion  of  a  property  right  by 
this  act  as  other  valid  statutes  have  permit- 
ted. For  example,  in  the  Slaughter-House 
Caaea,  16  Wall.  36,  21  L.  ed.  394,  a  law  of 
the  state  of  Louisiana,  vesting  in  a  slaughter- 
house company  the  sole  and  exclusive  priv- 
ilege of  conducting  a  live-stock  landing  and 
slaughter-house  business,  and  requiring  that 
all  animals  should  be  landed  at  the  stock 
landings  and  sl9.ughtered  at  the  slaughter- 
houses owned  by  the  company,  and  no- 
where else,  was  upheld  as  a  valid  exercise 
of  police  power,  though  it  rendered  practi- 
cally valueless  other  property  that  had  pre- 
viously been  used  by  its  owners  for  slaughter- 
houses. See,  too,  "Sorthrvestem  Fertilizing 
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Oo,  V.  Hyde  Park,  07  U.  S.  650, 24  L.  ed.  1036; 
Parker  &  W.,  Public  Health,  $  251. 

For  the  reasons  we  have  given  we  are  per- 
fectly satisfied  the  act  of  1808  is  a  valid  ex- 
ercise of  the  police  power,  and  that  it  is 
entirely  free  from  constitutional  objectionB. 
There  was,  consequently,  error  in  the  ruling 
which  sustained  the  demurrer.  The  judg- 
ment appealed  from  will  accordingly  be  re- 
versed, and  the  case  will  be  remanded  for  a 
new  trial. 

Judgment  reversed,  and  new  trial  award- 
ed; costs  above  and  below  to  be  paid  by  tha 
appellee. 


J.  E.  HELLER  et  al.,  Apptt 
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1.  Tl&e  preferred  atoolc  AutlioriBed  by 
Code,  art.  23,  §  294,  differs  radically  from 
ordinary  preferred  stock  In  that  It  Is  express- 
ly constituted  "a  Hen  on  the  franchises  and 
property**  of  the  corporation,  with  priority 
over  subsequent  mortgages  or  other  encum- 
brances. 

2.  Tl&At  VFliieli  Im  eeeentially  1a  aeeord 
with  the  statutes  does  not  contravene  public 
policy. 

8.  Tlie  priority  over  **mnY  eubeeaiieiftt 
lien,  mortgage,  or  other  encumbrance**  given 
to  preferred  shareholders  by  Code,  art.  23,  | 
204,  extends  to  unsecured  claims  over  which 
subsequent  mortgages  would  have  preference. 

4.  A  meeting  of  the  etooklioldere,  called 
for  the  issue  of  preferred  stock,  is  properly 
called  under  the  provisions  of  Code,  art.  23, 
I  76,  providing  for  meetings  to  increase  or 
diminish  the  capital  stock  to  be  called  by  dl- 
rectors  on  four  weeks'  published  notice,  and  la 
not  within  |  6  of  the  same  article,  which  ap« 
plies  to  meetings  generally. 

5.  InavrABee  collected  by  recelvere  for 
bulldlnva,  machinery,  and  stock  in  trade 
that  were  burned  is  not  subject  to  the  lien  o£ 
preferred  shareholders  given  by  statute  on  the 
franchises  and  property  of  the  company. 

6.  Articles  produced  by  m  corporation 
for  sAle  are  not  subject  to  the  lien,  on  the 
franchises  and  property  of  the  company  given 
by  Code,  art.  28,  §  204,  to  holders  of  preferred 
stock. 

7.  Rents  collected  by  recei'vere  of  m, 
corpomtlon  are  not  Included  in  a  lien  given 
to  preferred  shareholders  on  the  company's 
franchises  and  property. 

(June  22,  1800.) 

APPEAL  by  intervening  claimants  from  a 
decree  of  the  Circuit  Court  of  Baltimore 
City  distributing  the  assets  of  the  Chesa- 
peaJce  Guano  Company  of  Baltimore  City,  to 
wind  up  which  a  bill  had  been  filed  by  F. 
Dorsey  Graflflin,  to  the  holders  of  preferred 
stock  in  preference  to  the  daime  of  creditors 
of  the  corporation.  Affirmed  w  part;  re- 
versed  in  part, 

NoTB. — As  to  preferred,  guaranteed,  and  In- 
terest-bearing  stock  in  general,  see  note  to  Field 
▼.  Lamson  &  G.  Mfg.  Co.  (Mass.)  27  L.  B.  ▲. 
186. 
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Tlie  facts  are  stated  in  the  opiinion. 

Messrs.  Oani  A  Hainan,  Vernon  Cookt 
and  George  Wbitelock,  for  appellants: 

The  construction  is  to  be  on  the  entire 
-statute,  and  when  one  part  is  susceptible  of 
two  constructions,  and  the  language  of  an- 
other part  is  clear  and  definite,  and  is  con- 
sistent with  one  of  such  constructions  and 
•opposed  to  the  other,  that  construction  must 
•be  adopted  which  will  render  all  tihe  parts 
'harmonious. 

Alex€mder  v.  Worthington,  6  Md.  471. 

If  we  construe  the  ePtatute  to  mean  that 
the  lien  of  preferred  stock  is  only  a  lien  for 
any  preferred  dividend  that  may  have  been 
^declared,  we  then  by  such  a  construction 
liarmonize  the  various  provisions  of  the  stat- 
ute. 

There  are  many  important  differences  be- 
i;ween  the  position  of  a  creditor  of  a  corpo- 
ration and  a  stockholder. 

A  preferred  stockholder  is  not  a  creditor, 
ibut  a  stockholder.  The  stockholder,  and  even 
the  preferred  stockholder,  is,  so  to  speak,  a 
partner  in  the  business  of  the  corporation, 
and  '''his  chance  of  ^ain,  by  the  operations 
■of  the  corporation^  throws  on  him,  as  respect 
creditors,  the  entire  risk  of  the  loss  of  his 
share  of  the  capital,  wbich  must  go  to  satis- 
fy the  creditors  in  case  of  misfortune.  He 
•cannot  be  both  creditor  and  debtor,  by  vir- 
tue of  his  ownership  of  stock." 

Warren  v.  King,  108  U.  S.  389,  27  L.  ed. 
769;  Hamlin  v.  Oontinental  Trust  Co.  47  U. 
8.  App.  422;  Hamlin  v.  Toledo,  8t.  L,  d  K. 
a  R.  Oo,  78  Fed.  Rep.  671,  24  C.  C.  A.  271, 
36  L.  R.  A.  826;  2  Beach,  Corp.  §  505;  Chaf- 
fee V.  Rutland  R,  Oo.  65  Vt.  110;  8t.  John 
V.  Erie  R.  Co.  10  Blatchf.  271,  22  Wall.  136, 
22  L.  ed.  743 ;  King  v.  Ohio  d  M.  R.  Oo.  2 
Fed.  Rep.  36;  Branch  v.  Jesup,  106  U.  S. 
468,  27  L.  ed.  279 ;  Uew  York,  L.  E.  d  W.  R. 
Co.  V.  Nickals,  119  U.  S.  296,  30  L.  ed.  363; 
Field  V.  Lamson  d  O.  Mfg.  Oo.  162  Mass.  388, 
27  L.  R.  A.  136;  1  Morawetz,  Priv.  Corp.  9 
444,  p.  417 ;  2  Beach,  Priv.  Corp.  S  505,  p. 
:815;  1  Cook,  Stock  &  Stockholders  &  Corp. 
Law,  §  271. 

The  essential  characteristics  of  preferred 
■stock  may  be  summarized  as  follows: 

( 1 )  It  is  essentially  oapital. 

1  Morawetz,  Priv.  Corp.  §  444;  2  Beach, 
Priv.  Corp.  S  506. 

(2)  It  is  entitled  to  vote  and  a  voice  in  the 
management  of  the  company. 

1  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
9  269;  2  Beach,  Priv.  Corp.  §  505. 

(3)  It  is  entitled  to  share  in  the  profits, 
-even  in  excess  of  the  fixed  divfdends,  if  there 
1>e  so  much  profit. 

1  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
^  269;  2  Beach,  Priv.  Corp.  §  501. 

(4)  It  is  liable  for  debts  to  creditors  for 
unpaid  subscriptions. 

1  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
9  270. 

(5)  Even  the  payment  of  dividends  on 
preferred  stock  must  be  postponed  to  pay- 
ment of  debts. 

8t.  John  V.  EHe  R.  Co.  10  Blatchf.  279 ; 
Warren  v.  King,  108  U.  S.  395,  27  L.  ed. 
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772;  Hamlin  v.  Continental  Trust  Co.  47  U. 
S.  App.  422;  Hamlin  v.  Toledo,  St.  L.  d  K. 
C.  R.  Co.  78  Fed.  Rep.  664,  24  C.  C.  A.  271, 
36  L.  R.  A.  826;  2  Beach,  Priv.  Corp.  §  605. 

(6)  Upon  dissolution  of  the  corporation, 
and  upon  the  division  of  assets,  preferred 
stock  as  to  capital  has  no  priority  even  over 
common  stodcholders. 

1  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
§  278;  2  Beach,  Priv.  Corp.  9  507;  Birch  v. 
Cropper,  L.  R.  14  App.  Cas.  525 ;  Re  London 
India  Ruhher  Co.  L.  R.  5  £q.  619 ;  McGregor 
V.  Home  Ins.  Oo.  33  N.  J.  Eq.  181 ;  Griffith 
V.  Paget,  L.  R.  6  Ch.  Div.  511.  See  also  Code, 
P.  G.  L.  art.  23,  9  272;  Poe's  Supp.  to  Code, 
art.  23,  9  264a. 

No  case  anywhere  has  ever  held  that  upon 
a  dissolution  and  division  of  assets,  the  pre- 
ferred stockholders  as  to  the  principal  of 
their  stock  have  any  preference  over  common 
stockholders,  much  less  over  creditors. 

It  has  been  frequently  laid  down  as  a  rule 
that  it  would  be  contrary  to  public  policy, 
essentially  unjust,  and  inequitable  to  pay 
preferred  stockholders  before  creditors. 

1  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
9  271;  8t.  John  v.  Erie  R.  Co.  22  Wall.  147, 
22  L.  ed.  746;  Hamlin  v.  Continental  Trust 
Co.  47  U.  S.  App.  422 ;  Hamlin  v.  Toledo,  8t. 
L.  d  K.  0.  R.  Co.  78  Fed.  Rep.  671,  24  C.  C. 
A.  271,  36  L.  R.  A.  826;  2  Beach,  Priv.  Corp. 
9  502;  Lockhart  v.  Van  Alstyne,  31  Mich.  76, 
18  Am.  Rep.  156. 

As  to  principal  of  such  stock,  a  stockholder 
cannot  prove  against  an  inaolvent  corpora- 
tion in  competition  with  general  creditors. 

Allen  V.  Herrick,  15  Gray,  281. 

The  contract  of  insurance  is  a  personal 
one,  and  a  mortgagee  or  lienee  cannot  claim 
the  proceeds  of  an  insurance  policy  collected 
by  the  mortgagor  or  lienor,  except  perhaps 
in  some  cases  where  there  is  an  agreement 
by  the  lienor  to  insure  for  the  benefit  of  the 
lienee,  which  is  not  found  here. 

The  City  of  Nortoich,  118  U.  S.  468,  Place 
V.  Norwich  d  N.  Y.  Transp.  Co.  30  L.  ed.  134; 
1  Joyce,  Ins.  99  23,  3567;  Columbia  Ins.  Co. 
V.  La/wrence,  10  Pet,  512,  9  L.  ed.  514. 

The  alleged  lien  created  in  1889  would  only 
cover  property  then  &^Tked,  not  property  to 
be  acquired  in  futuro. 

First  Nat.  Bank  y.  Lindensiruth,  79  Md. 
136. 

Messrs,  T.  M.  Lanahan  and  Frank 
Gosnell,  for  appellees: 

As  the  meeting  was  for  the  benefit  of  the 
stockholders  only,  and  the  creditors  and  oth- 
ers were  not  interested,  they  cannot  be 
heard  now  to  object  to  the  want  of  notice  as 
prescribed  by  law,  or  to  urge  upon  the  court 
the  alleged  invalidity  of  the  stock  by  reason 
of  the  fact  that  notice  of  the  general  hieet- 
ing  was  not  published  in  two  papers. 

Morawetz,  Priv.  Corp.  §  635,  2d  ed.  pp. 
635-637 ;  Beecher  v.  Marquette  d  P.  Rolling 
Mill  Co.  45  Mich.  103 ;  Rochester  8av.  Bank 
V.  Avercll,  96  N.  Y.  467;  Wood  v.  Corry 
Waterworks,  44  Fed.  Rep.  146,  12  L.  R.  A. 
168;  First  Nat.  Bank  v.  G.  V.  B.  Min.  Co. 
89  Fed.  Rep.  447 ;  Manhattan  Hardware  Co. 
V.  Phelan,  128  Pa.  110;  Miller  v.  Matthews, 
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87  Md.  464;  Harrison  v.  Annapolis  d  E, 
Ridge  R,  Co.  50  Md.  490. 

Even  where  stockholders  have  sought  to 
oppose  the  issue  of  preferred  stock  as  con- 
trary to  the  statute^  or  otherwise,  they  must 
act  promptly,  the  lapse  of  twenty-eight 
months  having  been  decided  by  the  supreme 
court  to  be  fatal. 

Banigan  v.  Bard,  134  U.  S.  201,  33  L.  ed. 
032. 

The  policy  of  Maryland  is  to  be  deter- 
Biined  by  our  Constitution,  statutes,  and  de- 
cisions. 

Viddl  y.  Philadelphia,  2  How.  107,  11  L. 
ed.  233;  Stcann  y.  Bwann,  21  Fed.  Rep.  301; 
United  States  y.  Trans-Missouri  Freight 
Asso.  10  U.  S.  App.  64,  58  Fed.  Eep.  58,  7  C. 
C.  A.  16,  24  L.  R.  A.' 73,  4  Inters.  Com.  Rep. 
443;  Potter's  Dwarr.  Stat.  214,  216;  Story, 
Confl.  L.  17. 

The  statute  in  controversy  is  so  clear  and 
explicit,  and  its  meaning  so  obvious,  as  not 
to  require  the  aid  of  au&orities  in  its  inter- 
pretation. 

Gill  y.  Caoy,  40  Md.  243;  Miller  y.  Cum- 
berland Cotton  Factory,  26  Md.  475. 

Substance,  and  not  form,  is  to  control  the 
construction  of  statutes  prescribing  a  mode 
in  which  acts  are  to  be  performed. 

Friend  v.  Hamill,  34  Md.  298;  Young  y. 
State,  7  Gill  &  J.  253. 

A  substantial  compliance  which  meets  and 
subserves  the  purpose  and  design  of  the  act 
is  all  that  the  law  requires. 

Marlou:  y.  McCuhhin,  40  Md.  137. 

The  evidence  shows  that  all  of  the  appel- 
lants were  creditors  of  the  corporation  at  a 
period  commencing  prior  to  the  issue  of  the 
preferred  stock  in  question,  and  they  had  ac- 
tual notice  of  the  existence  of  such  srtock,  and 
should  it  be  held  by  this  court  that  there  is 
any  irregularity  in  its  issue,  then  the  same 
will  be  h«ld  by  a  court  of  chancery  to  be  an 
equitable  lien  upon  the  property  and  assets 
of  the  corporation,  and  good  as  against  the 
appellant. 

Brown  y.  Deford,  83  Md.  310. 

MoSlierry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  contention  in  this  case  is  between  the 
holders  of  what  is  called  ^'preferred  stock" 
and  creditors  of  an  insolvent  corporation. 
The  stockholders  of  the  Chesapeake  Quano 
Company,  a  corporation  formed  under  the 
general  corporation  laws  of  this  state,  voted 
some  years  ago  to  increase  tiie  company's 
capital  by  the  issue  of  $60,000  of  preferred 
stock.  Without  pausing  at  this  point  to  ex- 
amine whether  the  method  pursued  was  the 
proper  one  or  mot,  it  suffices  for  the  present 
to  say  that  the  authorized  shares  were  all 
taken.  Subsequently  the  company  con- 
tracted the  debts  due  to  unsecured  creditors, 
and  thereafter  became  insolvent,  and  its 
property  and  assete  were  placed  in  the  hands 
of  receivers.  The  funds  now  for  distribu- 
tion arose  from  sources  that  will  be  named 
hereafter.  As  the  discussion  requires,  and 
the  ultimate  decision  of  the  controversy  in- 
volves, for  the  first  time  a  judicial  interpre- 
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tetion  of  the  statutes  under  the  provisions 
of  which  this  stock  was  issued,  the  enact- 
ments, though  somewhat  lengthy,  will  be  set 
forth  in  full.  They  are  ooatained  in  §  294,. 
art.  23,  of  th^  Code.  This  section  is  made 
up  of  two  acts  of  assembly,  passed  at  dif- 
ferent periods.  They  are  Acte  1868,  chap. 
471,  §  219,  and  Acte  1880,  chap.  474.  In 
transcribing  them  below,  the  terms  of  the 
later  act  will  be  put  in  italics,  so  that  they 
may  be  easily  distinguished,  and  more  espe- 
cially so  that  the  radical  changes  they  made 
in  the  substance  of  the  thing  with  which  the 
legislature  had  dealt  under  the  earlier  may 
be  more  readily  perceived.  The  foUowing^ 
are  the  words  of  the  Code:  "Every  corpo- 
ration incorporated  under  the  laws  of  thi» 
state,  which  has  the  power  to  issue  bonds  as 
evidences  of  indebtedness,  ajid  to  secure  the 
same  by  mortgage  of  the  property  of  such 
corporation,  or  which  has  the  power  to  o4>- 
tain  such  money  upon  mortgage,  may,  when- 
ever in  the  judgment  of  said  corporation  it 
is  expedient  to  do  so,  in  place  of  issuing  such 
bonds  and  securing  the  same  by  a  mortgage 
of  the  property  of  saijL  corporation,  or  in- 
stead of  obtaining  money  upon  mortgage^ 
issue  a  preferred  stock  for  any  amount  for 
which  said  corporation,  may  be  authorized  to^ 
issue  ite  bonds,  or  for  any  amount  which  the- 
said  corporation  may  be  authorized  to  obtain 
upon  mortgage  of  its  property,  and  may  dis- 
pose of  the  said  stock  by  sale,  on  such  terms 
as  it  may  prescribe,  or  by  permitting  the 
same  to  be  subscribed  for,  as  in  the  jud^ent 
of  said  corporation  may  be  deemed  ex- 
pedient; and  every  corporation  creating  such 
preferred  stock  as  aforesaid  may  execute  an* 
agreement  under  seal,  to  he  acknowledged  as 
conveyances  of  land  are  required  to  be  ac- 
knowledged  and  recorded  in  the  office  of  the 
clerk  of  the  circuit  court  for  the  county 
where  the  principal  office  of  such  corporation 
shall  be  situated,  or  in  the  of/Ice  of  the  clerk 
of  the  superior  court  of  Baltimore  city,  in 
case  such  office  shall  be  situated  in  said  city, 
guaranteeing  to  the  purchasers  of,  or  sub- 
scribers to,  such  preferred  stock,  a  perpetual 
dividend  of  6  per  centum  per  annum  out  of 
the  profits  of  the  said  corporation,  payable 
yearly  or  half-yearly,  as  said  corporation 
shall  determine,  before  any  dividend  is  dis- 
tributed to  any  of  the  stockholders  of  the 
said  corporation,  other  than  the  holders  of 
said  preferred  stock  so  created;  and  the* 
holders  thereof  shall  have  all  the  incidente^ 
righte,  privileges,  and  immunities,  and  lia- 
bilities, to  which  the  capitel  stock  of  said 
corporation,  or  the  holders  thereof,  may  be 
entitled  or  subject;  provided,  however,  that 
no  corporation  shall  exercise  any  power  un- 
der this  section,  unless  the  creation  of  such 
preferred  stodc  shall  be  authorized  by  a  gen- 
eral meeting  of  the  stockholders  of  such  cor- 
poration ;  and  the  said  preferred  stock  sTiaH 
be  and  constitute  a  lien  on  the  franchises  anS 
property  bf  such  corporation,  and  have  prior^ 
ity  over  any  subsequently  created  mortgagef. 
Of  other  encumbrance."  The  provision  re- 
quiring an  agreement  to  be  executed  and  to- 
be  placed  on  record  was  strictly  complied 
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with.  The  certificates  were  issued,  and  the 
amount  subscribed  was  fully  paid.  There- 
alter  the  debts  which  it  is  claimed  ought  to 
be  paid  out  of  the  fund  now  in  court  for  dis- 
tribution were  contracted.  The  fund  arose 
in  this  way:  The  improvements  on  the  com- 
pany's property, — that  is,  the  buildings  and 
machinery, — together  with  the  stock  in  trade, 
were  insured  by  the  corporation  against  loss 
by  fire.  After  the  receivers  had  been  ap- 
pointed, these  improvements  and  the  stock, 
or  some  of  it,  were  burned.  The  receivers 
collected  the  insurance.  This  constitutes 
part  of  the  fund.  The  rest  is  made  up  of 
book  accounts  and  rents  collected  by  the  re- 
ceivers. No  part  of  the  property,  real  or 
personal,  except^  perhaps,  stodc  in  trade,  ap- 
pears to  have  been  sold.  The  holders  of  the 
preferred  stock  (or  of  what  is  called  pre- 
ferred stock)  issued  under  the  above-quoted 
section  of  the  Code,  claim  that  they  are,  as 
holders  of  those  shares,  aod  in  virtue  of  the 
terms  of  the  statute,  preferred  creditors,  and 
entitled,  in  consequence,  to  be  paid  back  out 
of  these  funds  the  amount  paid  in  by  them 
on  their  shares;  while  the  persons  who  be- 
came creditors  of  the  company  after  the  re- 
cording of  the  agreement  already  alluded  to 
insist  that  they  are  entitled  to  be  paid  the 
debts  due  to  them  before  any  distribution  is 
made  to  the  stockholders.  Thus  this  feature 
of  the  controversy  is  sharply  defined. 

If  this  stock  is  preferred  stock,  pure  and 
simple,  the  contention  of  the  creditors  is 
right.  The  law  is  perfectly  well  settled  that, 
as  between  creditors  and  ordinary  preferred 
stockholders,  the  latter,  as  owners  of  the 
property  of  an  insolvent  corporation,  are,  up- 
on a  distribution  of  its  assets,  entitled  to 
nothing  until  its  creditors  are  first  fully 
paid.  There  is  a  palpable  difference  between 
the  relation  of  a  stockholder  and  a  creditor 
to  the  corporate  property.  Stock,  whether 
preferred  or  com>mon,  is  capitiEil;  and, 
generally  speaking,  a  certificate  of  stock 
merely  evidences  the  amount  which  the  holder 
has  contributed  to  or  ventured  in  the  enter- 
prise. Such  a  certificate,  representing  noth- 
ing more  than  the  extent  of  his  ownership 
in  the  capital,  cannot  well  be  treated  as  in- 
dicating that  he  is,  by  virtue  of  it  alone,  also 
to  the  same  extent  a  creditor,  who  may  com- 
pete with  other  creditors  in  the  distribution 
of  the  fund  arising  from  a  conversion  of  the 
corporation's  assets  into  money.  He  cannot, 
if  he  is  simply  an  ordinary  preferred  stock- 
holder, in  the  nature  of  things,  so  far  as 
third  persons  are  concerned,  be  at  one  and 
the  same  time,  and  by  force  of  the  same  cer- 
tificate, both  part  owner  of  the  property  and 
creditor  of  the  company  for  that  portion  of 
its  capital  which  stands  in  his  name.  His 
certificate,  therefore,  in  such  circumstances, 
merely  measures  the  qua/ntum  of  his  owner- 
ship. As  his  chance  of  gain  throws  on  the 
stockholder,  as  respects  creditors,  the  entire 
risk  of  the  loss  of  his  contribution  to  the 
capital,  it  is  a  fixed  characteristic  of  capital 
stock  that  no  part  of  it  can  be  withdrawn  for 
the  purpose  of  repaying  the  principal  of  the 
capital  until  the  debts  of  the  corporation 
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are  satisfied.  Warren  v.  King,  108  U.  S.  389, 
27  L.  ed.  769;  Cook,  Stock  &  Stockholders  & 
Corp.  Law,  §  271;  Hamlin  v.  Continental 
Trust  Co,  47  U.  S.  App.  422 ;  Hamlin  v.  To- 
ledo, 8t,  L.  d  K,  O.  R.  Co,  78  Fed.  Rep.  664,.' 
24  C.  C.  A.  271,  36  L.  R.  A.  826.  Whether 
this  characteristic  may  be  modified  by  stat- 
ute will  be  considered  later  on.  To  be  strictly 
accurate,  we  ought  to  say  there  is  a  sense 
in  which  a  shareholder  is  a  creditor.  In  that 
sense  every  corporation  includes  its  capital 
stock  among  its  liabilities,  but  it  is  a  liabil- 
ity which  is  postponed  to  every  other  lia- 
bility. And  as  to  the  matured  and  unpaid 
guaranteed  dividends  due  on  preferred  stock 
the  relation  of  creditor  undoubtedly  exists* 
Baltimore  d  0.  R.  Co.  v.  Btate,  36  Md.  541. 
But,  after  all,  is  this  particular  stock,  tech- 
nically speaking,  ordinary  preferred  stock, 
and  subject,  consequently,  to  the  legal  inci- 
dents and  characteristics  of  that  species  of 
property?  If  you  call  it  preferred  stock, 
and  it  is  what  you  call  it,  then  the  law  is 
perfectly  clear  that  it  has  no  priority  over 
the  contesting  creditors.  If  you  call  it  pre- 
ferred stock,  and  it  is  not  preferred  stock, 
then,  obviously,  it  is  not  governed  by  the 
principles  applicable  to  preferred  stock,  but 
by  those  relating  to  the  thing  that  it  really 
is.  The  mere  naming  of  it  does  not  make  it 
that  which  it  is  named,  if,  in  fact,  it  is  some- 
thing else.  Its  properties  and  qualities  de- 
termine what  it  is.  If  the  statute  calls  it 
what  its  properties  and  qualities  show  that 
it  is  not,  surely  it  does  not  thereby  become 
what  it  is  misnamed,  and  cease  to  be  what  it 
essentially  is.  Calling  stock  preferred  stock 
does  not  per  se  define  the  rights  in  such  stock, 
but  these  depend  on  the  statute  or  contract 
under  which  it  was  issued.  Elkina  v.  Ca/m- 
den  d  A.  R.  Co.  36  N.  J.  Eq.  233.  As  said 
by  the  supreme  court  of  Ohio:  "To  call  a 
thing  by  a  wrong  name  does  not  change  its 
nature.  A  mortgage  creditor,  although  de- 
nominated a 'prefer  red  stockholder,' is  amort- 
gage  creditor  nevertheless;  and  interest  is 
not  changed  into  a  'dividend'  by  calling  it  a 
dividend.  Nothing  is  more  common,  in  the 
construction  of  statutes  and  contracts,  than 
for  the  court  to  correct  such  self-evident  mis- 
nomers by  supplying  the  proper  words.  To 
use  the  language  of  the  court  in  Coroora/n  v. 
Powers,  6  Ohio  St.  19:  'The  question  in 
such  cases  is  not.  What  did  the  parties  call 
it?  but.  What  do  the  facts  and  circumstances 
require  the  court  to  call  it?'  "  Burt  v.  Rat- 
tle, 31  Ohio  St.  116.  Courts  are  not  in- 
fluenced by  mere  names.  They  look  beyond 
these  and  give  to  the  subject  dealt  with  the 
character — the  status — ^whioh  its  properties 
denote  it  possesses.  The  qualities  and  prop- 
erties of  a  thing  are  its  essentials.  They 
define  and  mark  what  it  is.  The  name  is 
purely  accidental.  It  is  no  part  of  the  thing 
named.  If,  then,  the  thing  which  the  stat- 
ute contemplates  possesses  the  characteris- 
tics and  qualities  of  preferred  stock,  and  pos- 
sesses none  other,  it  is  preferred  stock;  but 
if,  on  the  other  hand,  it  possesses  characteris- 
tics and  qualities  that  are  entirely  foreign  to 
preferred  stock,  as  strictly  defined,  and  that 
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•are  deacriptiTe  of  something  else,  then  the 
■thing  is  obviously  either  not  ordinary  pre- 
ferred stocky  or  not  preferred  stock  at  all, 
•even  though  it  be  called  preferred  stock,  and 
have,  in  addition  to  its  own  qualities,  some 
of  the  characteristics  that  do  pertain  to  pre- 
ferred stock.  Precisely  because  preferred 
stock  has  no  lien  on  the  company's  property, 
^nd  cannot  be  repaid  in  advance  of  general 
•creditors,  it  is  necessarily  true  that  a  security 
which  is,  by  express  and  emphatic  legislative 
enactment,  entitled  to  just  such  a  lien  and 
just  such  a  priority,  is  not  preferred  stodc, 
technically  speaking,  though  called  by  that 
name,  and  though  having  many  features  in- 
cident to  preferred  stock.  The  whole  ingen- 
ious and  exceedingly  able  argument  for  the 
appellants  proceeded  upon  the  assumption 
that  this  is  ordinary  preferred  stock  because 
•called  preferred  stock,  and  because  it  posses- 
ses the  incidents  of  such  atock  ( but  it  ignored 
the  fact  that  it  has  a  quality  which  preferred 
fltock  has  not) ;  and  the  conclusion  thence  ad- 
duced was  that,  being  that  kind  of  stock,  it 
has  no  preferential  lien.  Now,  the  converse 
is  exactly  true.  If  the  statute  plainly  gives 
a  lien  and  a  preference,  then  tiiis  so-called 
preferred  stock  is  not  ordinary  preferred 
stock  at  all,  no  matter  what  it  is  cidled,  and 
no  matter  what  incidents  it  may  have  in  com- 
mon with  preferred  etodc;  and  therefore  it 
has  not  that  particular  characteristic  which, 
if  it  were  ordinary  preferred  stodc,  would  de- 
fer It  to  the  claims  of  unsecured  creditors. 
Brushing  aside  the  name,  let  us  see  what  are 
the  essential  qualities  of  this  statutory  orear 
tion.  The  act  of  1868  (chap.  471,  §  219) 
authorized  corporations  to  issue  preferred 
stock.  It  was  an  alternative  method  of  ob- 
taining money.  Any  corporation  which,  un- 
der its  charter,  had  authority  to  borrow 
money,  and  issue  bonds  therefor,  and  secure 
the  payment  of  the  bonds  by  mortgage, might, 
instead  of  resorting  to  that  method,  issue  pre- 
ferred stock.  In  issuing  it  the  companies 
were  empowered  to  execute  an  agreement 
guaranteeing  to  the  purchasers  of  or  sub- 
scribers to  such  preferred  stock  a  perpetual 
dividend  of  6  per  cent  out  of  the  profits  of 
the  corporation  before  any  dividend  could  be 
paid  to  the  holders  of  the  common  stock. 
The  holders  of  such  preferred  stock  were 
given  all  the  incident's,  rights,  privileges,  and 
immunities,  and  made  subject  to  all  the  liar 
bilities,  to  which  the  holders  of  common  stock 
were  entitled  or  subject.  This  was  strictly 
and  technically  ordinary  preferred  stock. 
It  had  no  priority  over  creditors  or  over  sub- 
sequent mortgages  or  encumbrances,  and  it 
"had  no  lien  on  the  franchises  or  the  property 
•of  the  corporation.  It  merely  guaranteed  a 
dividend  of  6  per  cent"  out  of  the  profits, — 
that  is,  the  net  profits, — and,  if  there  were 
no  profits,  there  would  be  no  dividend.  Its 
priority  was  simply  a  priority  over  the  usual 
Tights  and  interests  of  another,  but  subor- 
•dinate,  class  of  stockholders.  That  is  the 
kind  of  preferred  stock  authorized  by  the  act 
of  1868,  as  a  mere  glance  at  its  provisions —  | 
quoted  in  the  beginning  of  this  opinion,  omit- ' 
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ting  the  lines  in  italics — ^will  demonstrate. 
In  the  language  of  the  Supreme  Court  ( War- 
ren V.  King,  108  U.  S.  389,  27  L.  ed.  769) ,  "It 
would  be  difficult  to  Aay  that  these  statutory 
provisions  allowed  any  preference  in  shares 
of  capital  stock  except  a  preference  amongst 
classes  of  shares,  or  any  preference  of  any 
class  of  shareholders  over  creditors.  .  .  . 
There  is  nothing  in  the  certificate  which 
clothes  them  with  a  single  attribute  of  a 
creditor."  The  stock  authorized  by  the  act 
of  1868  was  not  only  called  preferred  stodc, 
but  it  had  every  incident  of  stock,  and  none 
that  was  not.  For  twelve  years  the  statute 
remained  unchanged.  Shares  issued  under 
it  were,  as  we  have  said,  eaeentially  shares  of 
capital,  with  none  of  the  qualities  of  an  evi- 
dence of  debt,  and  shareholders  were  simply 
owners  of  the  capital,  witii  none  of  the  rights 
of  creditors  of  the  company.  But  in  1880 
the  statute  was  amended  by  the  addition  of 
the  words  in  italics.  By  the  provision  re- 
quiring the  agreement  to  be  recorded  no 
change  was  effected  in  the  relation  of  the 
preferred  to  the  conmion  shareholder.  The 
former  was  given  no  greater  right  over  the 
latter  than  he-had  before  the  agreement  was 
required  to  be  recorded,  and  the  relation  of 
the  preferred  shareholder  to  the  company's 
subsequent  creditors  was  not  disturbcKl,  un- 
less the  last  clause,  giving  the  shareholder  a 
lien,  and  declaring  a  preference  in  his  favor, 
altered  the  nature  of  the  preferred  stock,  and 
made  it  something  that  it  had  not  been  un- 
der the  act  of  1868.  If  the  clause  giving  the 
8(hareholder  a  lien  and  a  priority  ^id  not  cre- 
ate a  new  species  of  preferred  stock,  or  a  se- 
curity differing  radically  from  ordinary  pre- 
ferred stock,  it  is  difficult,  if  not  impossible, 
to  assign  any  reason  for  the  adoption  of  the 
act  of  1880.  The  clause  specifically  declar- 
ing that  "the  said  preferred  stock  shall  be 
ar^  constitute  a  lien  <m  the  franchises  and 
property  of  such  corporation,  and  have  prior- 
ity over  any  subsequently  created  mortgage 
or  other  encumbrance,"  essentially  changed 
the  whole  nature  of  the  thing  antecedently 
described  as  preferred  stock,  and  the  stata- 
tory  lien  converted  it  into  something  wholly 
different.  The  statute  says  "said  preferred 
stock" — ^not  the  guaranteed  dividend  thereon 
— shall  be  and  constitute  a  lien  on  the  prop- 
erty and  franchises  of  the  company.  If  you 
say  the  lien  only  extends  to  the  dividend, 
then  you  say  the  stock  shall  not  be  a  lien, 
though  the  legislature  said  it  should  be.  Pre- 
fer rcS  stock,  under  the  act  of  1868,  had  no 
lien  whatever.  This  statutory  preferred 
stock,  under  the  act  of  1880  ("the  said  pre- 
ferred stock"),  has  a  lien  on  franchises  and 
on  property.  Preferred  stock,  under  the  act 
of  1868,  had  no  priority  over  creditors.  This 
statutory  preferred  stock,  under  the  act  of 
1880,  has  priority  over  subsequent  mortgages 
and  encumbrances.  The  two  are  therefore  in- 
trinsically different,  and  the  argument  that 
gives  to  the  latter  no  greater  effect  or  wider 
range  than  the  former  possessed,  simply  be- 
cause of  the  identity  in  the  name  applied  to 
both,  must  totally  ignore,  and  in  fact  ex- 
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punge,  the  clause  of  the  statute  expressly 
creating  the  lien.  If  this  statutory  preferred 
stock  has  a  lien,  then  it  differs  from  ordinary 
prefer):ed  stock  in  that  it  has  the  lien.  If, 
■because  it  is  called  preferred  stock,  it  has 
no  lien,  though  the  statute  says  it  shall  have, 
tthen  the  name  controls  the  substance,  and 
the  lien  expressly  given  is  simultaneously 
taken  away  by  the  name  conferred.  Either 
the  name  or  the  substance  must  yield,  and 
certainly  the  latter  cannot  be  made  subordi- 
nate to  the  former. 

Giving  to  the  holder  of  what  the  act  of 
1880  designates  preferred  stock  a  lien  is  not 
without  precedent.  It  can  be  done,  and  the 
oiltimate  question  always  is,  Has  it  been 
done?  That  it  can  be  done,  a  few  citations 
will  show.  In  1  Elliott,  Railroads,  §  85,  the 
general  rule  is  thus  stated:  "Unless  a  pref- 
•erence  in  repayment  of  capital  invested  has 
been  specially  contracted  for  {Re  Bangor  d 
P,  Slate  d  Slab  Co.  L.  R.  20  Eq.  59;  Re 
Bridgewater  Kav.  Co.  L.  R.  39  Ch.  Div.  1), 
-or  is  given  by  statute  {McChregor  v.  Home 
Ins.  Co.  33  N.  J.  Eq.  181),  the  holder  of  the 
preferred  stock  shares  equally  with  com- 
mon shareholders  in  a  distribution  of  assets 
upon  dissolution.  .  .  .  This  results  from 
i;he  rule  that  he  is  a  stockholder  and  not  a 
creditor."  **But  much,"  the  same  author 
proceeds  to  observe  in  S  86,  "will  necessarily 
-depend  upon  the  language  used;  and  where 
^e  interest  is  guaranteed  absolutely,  and 
the  corporation  also  agrees  to  liquidate  the 
principal  at  a  specified  time,  or  the  like,  so 
that  l^e. so-called  stock  is  in  reality  an  in- 
terest-bearing debenture,  the  relation  created 
thereby  will  be  that  of  debtor  and  creditor, 
and  the  holder  will  not  be  merely  a  share- 
holder, as  he  would  be  if  it  were  preferred  or 
interest-bearing  stock,  payable  only  out  of 
the  profits.  Burt  v.  Rattle,  31  Ohio  St.  116; 
West  Chester  d  P.  R.  Co.  v.  Jackson,  77  Pa. 
321 ;  Totten  v.  Tison,  54  Ga.  139.  Its  valid- 
ity, therefore,  would  depend  upon  some  other 
power  than  the  power  to  issue  preferred 
stock."  And  in  1  Cook,  Stock  &  Stockholders 
&  Corp.  Law,  S  271,  it  is  said:  "A  mort- 
gage to  secure  preferred  stock  and  dividends 
'thereon  has  been  upheld  in  a  few  cases.  In 
•other  cases  that  which  was  called  preferred 
stock  was  nothing  more  than  income  bonds 
with  a  voting  power."  In  the  case  of  Oarrett 
V.  May,  19  Md.  191,  the  late  Mr.  Reverdy 
Johnson  in  his  argument  spoke  of  the  "in- 
come bonds,"  which  were  there  the  subject 
of  controversy,  as  equivalent  to  preferred 
stock.  As  the  interest  and  principal  of  the 
"bonds  were  payable  out  of  income,  it  meant 
net  income.  "The  holder,"  he  said,  "is  thus 
made  only  a  preferred  stockholder."  "Occa- 
sionally, however,"  remarks  Mr.  Cook  (1 
Cook,  Stock  &  Stockholders  &  Corp.  Law,  § 
271),  "a  mortgage  is  given  by  the  corpora- 
tion to  secure  the  payment  of  dividends  on 
preferred  stock,  and  to  give  it  a  preference 
in  payment  over  subsequent  debts  of  the 
•corporation  upon  insolvency  or  dissolution. 
It  is  difficult  to  see  how  such  a  mortgage 
would  be  legal  except  when  it  is  issued  under 
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express  statutory  authority."  In  West  CheS' 
ter  d  P.  R.  Co.  v.  Jackson,  77  Pa.  321,  it  was 
said  by  Judge  Woodward,  speaking  for  the 
court :  "A  corporation  may  issue  new  shares, 
and  give  them  a  preference,  as  a  mode  of  bor^ 
rowing  money,  where  it  has  power  to  borrow 
on  bond  and  mortgage,  as  preferred  stock  is 
only  a  form  of  mortgage."  In  Skiddy  v.  At* 
lantio,  M.  d  0.  R.  Co.  3  Hughes,  355,  it  was 
held  t^at,  where  preferred  sto€k  had  been  is- 
sued reciting  that  the  stipulated  interest  was 
a  lien  on  all  the  property  of  the  corporation 
after  the  first  mortgage,  the  lien  would  be  up- 
held by  the  court  as  against  subsequent  mort- 
gages and  general  creditors,  though  such  lien 
had  not  been  secured  by  any  mortgage.  There 
ought,  then,  to  be  no  doubt  that  tiiis  method 
of  creating  a  lien  in  favor  of  a  stockholder 
can  be  resorted  to  if  the  legislature  sees  fit 
to  authorize  it.  That  it  has  authorized  it 
by  the  terms  of  the  act  of  1880,  hereinbefore 
transcribed  and  put  in  italics,  is,  it  seems  to 
us,  perfectly  clear.  The  general  assembly 
has,  in  plain  and  unmistakable  words,  de- 
clared that  this  particular  kind  of  stock — the 
"said  preferred  stock" — shall  be  and  con- 
stitute a  lien  on  the  company's  property. 
No  language  could  be  more  explicit,  and  most 
certainly  courts  have  no  authority  to  reject 
or  to  disregard  it.  Stock  issued  under  this 
act  is,  consequently,  a  lien  on  the  property 
of  the  company  issuing  it,  and  entitled  to  the 
preference  which  the  statute  gives  it.  It  is 
no  answer  to  say  that  the  giving  of  such  a 
lien  is  nugatory  by  reason  of  a  lien  being  in- 
consistent with  the  properties  and  qualities 
of  stock,  because  it  is  quite  obvious  that  af- 
ter a  lapse  of  twelve  years  the  legislature,  by 
adopting  the  act  of  1880,  intend^  to  do  just 
what  it  did  do,  even  though  in  doing  it  the 
nature  of  the  thing  dealt  with  was  dianged, 
and  a  new  and  entirely  different  statutory 
preferred  stock  was  created.  That  it  had 
the  power  to  do  this  cannot  be  disputed. 
There  was  neither  physical  nor  legaJ  impos- 
sibility in  the  way,  and  no  principle  of  sound 
and  enlightened  public  policy  was  invaded. 
The  substance  of  the  thing  was  changed;  the 
name  was  retained. 

Much  was  said  in  the  argument,  and  some- 
thing is  to  be.  found  in  the  books,  about  such 
liens  in  favor  of  stockholders  being  void 
because  against  public  policy;  but  Sir  George 
Jessel,  M.  R.,  in  dealing  with  that  indefinite 
and  variable  quantity  called  "public  policy," 
said,  in  Printing  d  N.  Registering  Co.  v. 
Sampson,  L.  R.  10  Eq.  465 :  "It  must  not  be 
forgotten  that  you  are  not  to  extend  arbi- 
trarily those  rules  which  say  that  a  given 
contract  is  void  as  being  against  public  pol- 
icy, because,  if  there  is  one  thing  which, 
more  than  another,  public  policy  requires, 
it  is  that  men  of  full  age  and  competent  un- 
derstanding shall  have  the  utmost  liberty  of 
contracting,  and  that  their  contracts,  when 
entered  into  freely  and  voluntarily,  shall  be 
held  sacred,  and  shall  be  enforced  by  courts 
of  justice.  Therefore  you  have  this  para- 
mount public  policy  to  consider, — that  you 
are  not  lightly  to  interfere    with  this   free- 


444 


Maryland  Court  of  Affsals. 


JOHB, 


dom  of  oontract.  Now,  there  i»  no  doubt 
public  policy  may  say  that  a  oontract  to  com- 
mit a  crime,  or  a  oontract  to  give  a  reward 
to  another  to  commit  crime^  is  necessarily 
void.  The  decisions  have  gone  further,  and 
contracts  to  commit  an  immoral  offense,  or 
to  give  naoney  or  reward  to  another  to  com- 
mit an  immoral  offense,  or  to  induce  another 
to  do  something  against  the  general  rules  of 
morality,  though  far  more  indefinite  than  the 
previous  class,  have  always  been  held  to  be 
void.  I  should  be  sorry  to  extend  the  doc- 
trine much  further."  In  the  case  of  United 
States  y.  Trana-Mieaauri  Freight  Aaao,  166 
U.  S.  290,  41  L.  ed.  1007,  the  Supreme  Court 
had  under  review  the  act  of  Congress  of  July 
2,  1890^  enacted  "to  protect  trt^e  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies." It  was  argued  that  the  impolicy 
of  giving  to  the  act  Sie  construction  which 
its  language  plainly  conveyed  was  so  clear 
that  it  could  not  be  supposed  Congress  in- 
tended the  natural  import  of  the  words  it 
had  used;  but  a  majority  of  the  court, 
speaking  through  Mr.  Justice  Peckham, 
said :  "The  public  policy  of  the  government 
is  to  be  found  in  its  statutes,  and,  when  they 
have  not  directly  spoken,  then  in  the  deci- 
sions of  the  courts,  and  the  constant  practice 
of  the  government  officials;  but  when  the 
lawmaking  power  speaks  upon  a  particular 
subject  over  which  it  has  constitutional  pow- 
er to  legislate,  public  policy,  in  such  a  case, 
is  what  the  statute  enacts."  It  ie  impossible 
to  see  how  the  lien  given  to  this  peculiar  pre- 
ferred stock  can  be  treated  as  invalid  on  the 
ground  that  it  contravenes  public  policy, 
'since  the  explicit  words  of  the  statute  de- 
clare a  policy  with  which  the  lien  that  is 
given  is  essentially  in  accord.  It  must  be, 
said  this  court  in  Re  Wooda,  52  Md.  520,  a 
very  plain  case  to  justify  a  court  in  holding 
a  oontract  to  be  against  public  policy.  We 
are  dealing  now,  not  with  a  contract,  but 
with  a  statute.  None  of  the  cases  cited  by 
the  appellants'  counsel  arose  upon  statutes 
containing  such  a  provision  as  is  set  forth  in 
the  act  of  1880.  They  are  for  that  reaeon 
distinguishable  from  this  case.  They  all 
dealt  with  ordinary  preferred  stock,  and  not 
with  stock  issued  under  a  special  legislative 
enactment  declaring  that  stock  created 
thereunder  shall  be  and  constitute  a  lien  on 
the  company's  property,  and  shall  have  pri- 
ority over  subsequent  mortgages  and  en- 
cumbrances. If  this  statutory  preferred 
stock  has  priority  over  any  subsequently 
created  mortgage  or  encumbrance,  it  must 
have  priority  over  the  claims  which  such  sub- 
sequently created  mortgage  would  itself  have 
precedence  over.  It  would  be  a  solecism — 
an  incongruity — ^to  say  that  the  stock  shall 
have  priority  over  subsequently  created 
mortgages,  and,  of  course,  therefore,  over 
those  claims  which  would  be  deferred  to  such 
mortgage,  where  there  is  one,  and  yet  shall 
have  no  priority  over  the  same  claims  where 
there  is  no  mortgage.  Obviously,  the  stat- 
ute means  a  priority  over  subsequent  mort- 
gages and  over  such  claims  as  such  subse- 
quent mortgages  would  have  preference  over. 
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Suppose  these  claims  were  secured  by  a  mort' 
gage  executed  after  the  issue  of  the  stock, 
woul^  not  the  mortgage  be  postponed,  bj 
the  express  terms  of  Uie  statute,  to  the  prior 
lien  of  the  stock?  Can  claims,  when  unse- 
cured by  a  mortgage,  take  precedence  of  the 
stock  to  which  they  would  be  subordinate  if 
they  were  in  the  form  of  a  mortgage  t  If  they 
can,  it  must  be  solely  beoause,  when  unse- 
cured, they  are  given  a  priority  which  ii 
denied  them  when  they  are  secured ;  thus  re- 
versing the  ordinary  rule,  and  placing  an  un- 
secured claim  in  advance  of  a  secured  one. 
The  statute  oannot  be  interpreted  in  a  way 
to  produce  such  a  result. 

We  now  come  to  the  inquiry  as  to  whether 
the  stock  was  properly  issued.  The  statute 
prohibits  the  issue  of  this  kind  of  stock  "un- 
less the  creation  of  such  preferred  stock 
shall  be  authorized  by  a  general  meeting  of 
the  stockholders  of"  the  corporation.  It  is 
objected  that  a  general  meeting  of  stockhold- 
ers was  not  properly  called,  b^ause :  First, 
the  meeting  which  did  assemble  was  called 
by  the  directors^  and  not  by  the  stockhold- 
ers; and,  secondly,  because  notice  was  given 
in  but  one,  instead  of  in  two,  newspapers. 
This  objection  is  founded  on  8  6,  art.  23, 
of  the  Code«  and  altogether  disregards  §  76 
of  the  same  article.  Section  6  permits  stock- 
holders to  call  a  general  meeting  only  when 
the  president  end  directors  refuse  to  call  it 
after  being  required  by  the  stockholders  to 
do  so.  The  notice  prescribed  by  9  6  is  ten 
days,  and,  when  the  corporation  is  located 
in  Baltimore  city,  this  notice  must  be  pub- 
lished in  two  newspapers.  Upon  turning  to 
§  76,  it  will  be  found  that  provision  is  made 
for  calling  a  meeting  of  the  stockholders  for 
the  purpose  of  increasing  or  diminishing  tiie 
amount  of  the  capital  stock.  This  notice 
must  be  given  by  the  directors,  or  a  majoritv 
of  them.  It  must  be  published  in  one  paper^ 
and  a  copy  must  be  mailed  to  each  stock- 
holder; and  the  length  of  the  notice  must 
be  four  weeks.  All  the  provisions  of  §  75 
were  strictly  complied  with.  While  §  6  pro- 
vides generally  for  calling  meetings  of  stock- 
holders, §  76  provides  specially  for  the  case 
of  a  meeting  called  for  a  particular  purpose. 
The  general  provision  must  yieFd  to  the  par- 
ticular when  the  thing  to  be  done  is  that 
which  the  latter  has  relation  to.  The  pro- 
viso requiring  the  general  meeting  of  stock- 
holders to  authorize  the  issue  of  preferred 
stock  was  contained  in  the  act  of  1868,  before 
the  amendment  of  1880.  The  issue  of  pre- 
ferred stock  under  the  act  of  1868  was  nec- 
essarily an  increase  of  the  capital,  and  the 
proper  method  to  be  pursued  in  calling  a 
meeting  of  the  stockholders  to  determine 
whether  such  preferred  stock  should  be  issued 
was  tiie  one  pointed  out  in  §  76.  The  Ohangea 
made  by  the  act  of  1880  in  the  characteris- 
tics of  this  stodc  did  not  change  the  mode  to 
be  followed  in  securing  the  sanction  of  the 
stockholders  to  its  issue.  As  that  mode— 
the  one  designated  in  §  76— was  strictly  fol- 
lowed, the  objection  founded  on  the  failure 
to  comply  with  §  6  must  fall. 

This  brings  us  to  the  only  other  question 
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in  the  case,  and  that  is  whether  the  sams 
collected  hy  the  receivers  from  the  various 
sources  indicated  above  can  be  claimed  by  the 
holders  of  this  preferred  stock,  or  must  be 
paid  to  the  unsecured  creditors.  If  the  fund 
collected  from  the  insurance  companies  is 
payable  to  the  fttockholders,  rather  than  to 
the  unsecured  creditors,  it  must  be  so  pay- 
able because  the  lien  on  the  franchises  and 
property  of  the  company  is,  by  reason  of  its 
being  a  lien  on  the  franchisee  and  property, 
a  lien  on  the  money  paid  by  the  insurance 
oomponies  to  the  receivere  under  the  policies 
indemnifying  the  guano  company  against 
loss  by  fire.  But  since  the  decision  by  Lord 
Chancellor  King  in  the  case  of  Lifnch  v.  DaU 
sell,  4  Bro.  P.  G.  431,  it  has  never  been  dis- 
puted that  a  policy  of  insurance  against  loss 
by  fire  is  only  a  personal  contract  of  indem- 
nity against  a  possible  loss  on  account  of  the 
interest  of  the  insured  in  the  thing  men- 
tioned in  the  policy.  Such  pergonal  contracts 
of  indemnity  do  not  attach  to  the  realty,  or 
in  any  manner  go  with  the  same  as 
incident,  by  any  conveyance  or  assign- 
ment, unless  there  is,  in  addition,  some 
special  stipulation  to  that  effect  between 
the  insurer  and  the  insured.  Washing^ 
ton  F,  In».  Co.  v.  Kelly,  32  Md.  441,  3 
Am.  Rep.  149;  Wheeler  v.  Factors  d  Trad- 
erV  Ins,  Co.  101  U.  S.  442,  26  L.  ed.  1067 ; 
Royal  Ins.  Co.  v.  8tin8on,  103  U.  8.  29,  26 
L  ed.  477;  Palmer  8av.  Bank  v.  Insurance 
Co.  of  y.  A.  166  Mass.  189,  32  L.  R.  A.  616. 
Consequently,  a  mortgage,  and  for  the  same 
reason  any  other  lien,  creditor,  has  no  right 
to  claim  the  benefit  of  the  policy  underwrit- 
ten for  the  mortgagor  or  owner  of  the  prop- 
erty, unless  there  is  an  express  agreement 
permitting  it.  The  insolvency  of  Vie  mort- 
gagor or  debtor  cannot  operate  to  expand  the 
lien  held  by  the  mortgagee  or  creditor,  or 
bring  within  the  scope  of  that  lien  a  fund 
which,  according  to  settled  principles,  is  not 
subject  to  its  operation.  If  the  proceeds  of 
su(^  a  policy  are  not  covered  by  the  lien  which 
the  creditcnr  holds,  the  subsequent  insol- 
vency of  the  debtor  cannot  bring  them  under 
the  lien,  because  mere  insolvency  can,  of  it- 
^If,  in  no  instance,  amplify  a  lien  whose  ex- 
istence and  extent  depend  wholly  upon  the 
terms  of  the  contract  creating  the  lien. 
There  i»  no  pretense  that  there  was  any  spe- 
cial stipulation  between  the  guano  company 
and  the  preferred  stockholders  appropriat- 
ing to  the  latter,  in  the  event  of  a  lo^s  by  Are, 
the  funds  which  might  be  realized  under  the 
policies  of  insurance;  and  it  of  course  fol- 
lows that  these  stockholders  have  no  lien  up- 
on those  funds,  and,  having  no  lien  up- 
on them,  they  have  no  claim  to  them,  because 
these  stockholders  are  not  general  creditors 
and  have  no  right  to  appropriate  to  the  pay- 
ment of  their  stock  any  assets  other  than 
those  which  the  statute  specifically  subjects 
to  their  lien  until  the  general  and  other 
creditors  are  first  fully  paid. 

With  regard  to  the  book  accounts  collected 
by  the  receivers  the  record  discloses  very 
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little.  Presumably  these  book  accounts  rep- 
resent sums  due  to  the  company  for  merchan- 
dise sold  by  it.  It  does  not  appear  at  what 
time  this  merchandise  was  acquired,  but  it 
was  probably  long  after  the  creation  of  the 
preferred  stock.  However  this  may  be,  it 
cannot  be  held  that  the  money,  when  col- 
lected, was  covered  by  the  lien  given  by  the 
statute,  unless  the  merchandise  sold  for  that 
money  was  itself  subject  to  that  lien  when 
sold.  It  cannot  be  successfully  contended 
that  the  lien  attached  to  merc^ndise  whi<A 
the  company  was  engaged  in  making  for  sale 
without  at  the  same  time  conceding  that 
every  article  sold  went  into  the  possession  of 
the  purchaser  charged  with  the  lien.  In  a 
manufacturing  concern,  engaged,  as  the  name 
implies,  in  the  sale  of  fertilizers,  it  could 
never  have  been  the  purpose  of  the  statute  to 
attach  the  lien  to  the  articles  produced  for 
sale,  as  such  a  lien  would  effectually  prevent 
any  sale,  and  would  at  once,  as  a  conse- 
quence, stop  the  very  business  which  t^e 
company  was  organized  to  conduct. 

Lastly,  with  respect  to  the  rents.  The 
lien  given  by  the  statute  attaches  to  the  fran- 
chises and  property.  Were  the  lien  that  of 
a  mortgage  on  land,  the  specific  thing 
pledged  would  be  land.  Rents,  unless  spe- 
cifically included,  would  not  be  conveyed  by 
a  pledge  of  the  land.  *'They  belong  to  the 
tenant  in  possession,  whether  a  mortgagor  or 
a  third  person  claiming  under  him." 
Kounize  v.  Oniaha  Hotel  Co.  107  U.  8.  378, 
27  L.  ed.  609.  In  Freedman'e  8av.  d  T.  Co. 
V.  Shepherd,  127  U.  S.  494,  32  L.  ed.  163,  it 
appeared  that  one  Bradly  executed  a  deed  of 
trust  pledging  to  the  savings  and  trust  com- 
pany certain  real  estate.  The  rent  accru- 
ing from  this  property  was  claimed  by  the 
trust  company  and  by  other  creditors  of 
Bradly.  In  denying  the  claim  of  the  trust 
company,  the  supreme  court  said:  "Brad- 
ly's  deed  pledged  the  property,  not  the  rents 
accruing  therefrom,  as  security  for  the  pay- 
ment of  his  notes."  See  also  Oilman  v.  /Hi- 
nois  d  M.  Teleg.  Co.  91  U.  S.  603,  23  L.  ed. 
405.  It  is  true  that,  when  possession  is 
taken  by  a  receiver  in  behalf  of  the  mortga- 
gee, the  rents  may  be  appropriated  to  Uie 
payment  of  the  mortgage  debt  (Teal  v. 
Walker,  111  U.  8.  242,  28  L,  ed.  415),  but 
this  lien,  given  under  the  statute  to  a  pre- 
ferred shareholder,  is  not  the  lien  of  a  mort- 
gage, and  cannot  be  expanded  m>  as  to  include 
anything  more  than  the  legislature  desig- 
nated, namely,  franchises  and  property. 

From  what  has  been  said  it  results  that, 
in  our  opinion,  the  so-called  preferred  stock 
is  a  lien  on  the  company's  franchises  and 
property  owned  at  the  time  the  stock  was  is- 
sued, but  that  it  is  not  a  lien  on  the  funds 
now  in  the  hands  of  the  receivers,  and  aris- 
ing from  the  sources  hereinbefore  indicated. 
Tn  so  far  as  the  decree  below  declared  the 
preferred  stock  a  lien  on  the  franchises  and 
property  of  the  Chesapeake  Guano  Company 
it  is  affirmed,  but  in  so  far  as  it  awarded  the 
funds  collected  from  the  insurance  c«>m- 
panies,  from  the  book  accounts,  and  from  the 
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rents  of  the  property  to  the  preferred  stock- 
holders it  will  be  reversed. 

Decree  affirmed  in  part  and  reversed  in 
part,  and  cause  remanded,  that  a  new  decree 
coniorming  to  this  opinion  may  be  signed; 
the  cosrts  to  be  equally  divided  between  each 
side. 


Sigmund  H.  WEIHENMAYER,  Appt., 

V. 

J.  Irvin  BITNER,  Secretary,  etc.,  of  Wind- 
sor Knitting  Mills  of  Washington  County. 


( 


.Md. 


) 


1.  MandAiniis  -vfIU  lie  to  compel  tlie 
offlcera  of  a  eorporatlon  to  permit  a 
•tockli  older  to    Inspect    tlie  accoantii 

of  the  president  and  directors  where  the  stat- 
ute provides  that  such  accounts  shall  be  open 
at  all  times  to  the  inspection  of  stockholders. 
S.     Tlie  atatator  J-  rlylit  of  a  stockliold- 


er  of  a  corporation  to  inspect  Its  books,  doc- 
uments, and  records  Is  not  forfeited  by  the  fact 
that  he  Is  a  business  rival  of  the  corporation 
and  seeks  information  to  be  used  to  iti  in- 
Jury  and  loss. 

8.  All  reasonable  times  are  intended  by  a 
statute  giving  stockholders  the  right  to  in- 
spect the  corporate  books  at  all  times. 

4.  A  Jndsmcnt  vfIU  not  be  rcT-ersed  for 
a  general  charge  directing  a  verdict  erroneoos 
because  not  indicating  the  specific  ground  of 
the  ruling,  if  no  ground  appears  on  which  the 
adverse  party  could  prevail  in  the  action. 

(October  28,  1898.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Circuit  Court  for  Washington  Coun- 
ty in  favor  of  defendant  in  a  mandamus  pro- 
ceeding to  compel  defendant  to  permit  plain- 
tiff to  inspect  the  books  of  the  Windsor  Knit^ 
ting  Mills.    Reversed. 

Plaintiff's  prayers  were  as  follows: 

1st.  The    jury    are    instructed    that  the 


NOTB. — Rii/hi  of  stockholder  to  inspect  hooks 

of  corporation, 

I.  At  common  lato. 

II.  Under  statutes, 

III.  Extent  of  the  right  generally, 

9^  At  common  law. 

b.  Under  statutes, 

c.  Assistance  of  attorney  or  expert. 

d.  Making     n^vmoranda     and     taking 

copies, 

e.  Time  of  inspection. 

t.    The  hooks  and  papers  inspected. 
g.  Effect  of  business  oonvenienpe  or  ne- 
cessity on. 
b.  To  what  corporations  applicable. 

1.  Domestic  corporations. 

2.  Foreign  corporations. 

3.  Insolvent  corporations. 

IV.  The  remedy. 

a.  By  mandamus. 

b.  By  imposition  of  a  penalty. 

c.  By  action  for  damages. 

d.  Other  remedies. 

y.  Bufficiency  of  demand  and  refusckl  to  sus- 
tain remedy. 
VI.  Effect  of  purpose  of  stockholder  on  rem- 
edy. 

a.  Generally. 

b.  For  hostile  purposes. 

c.  To  obtain  grounds  for  litigation. 

d.  To  obtain  knowledge  of  condition  of 

company. 
VII.  Rule  that  there  must  be  a  specific  dispute. 
VIII.  Matters  of  procedure. 

a.  In  mandamus. 

b.  In  other  proceedings. 

I.  At  common  law. 

A  stockholder  In  a  corporation  has  in  the  very 
nature  of  things  and  upon  principles  of  equity 
and  good  faith  and  fair  dealing  the  right  to 
know  how  the  affairs  of  the  company  are  con- 
ducted, and  whether  the  capital  of  whi<di  he 
has  contributed  a  share  is  being  prudently  and 
prolitably  employed,  and  to  inspect  the  tK>ok8  of 
the  corporation  for  the  purpose  of  obtaining 
such  knowledge.  State,  Martin,  v.  Bienville 
Oil  Works  Co.  28  La  Ann.  204;  Cockbum  v. 
Union  Bank,  13  La.  Ann.  280. 

If  not  restricted  by  the  charter  or  rules  and 
by-laws  of  the  corporation,  a  stockholder  had  at 
common  law  the  right,  at  proper  and  seasonable 
times,  to  inspect  all  the  books  and  records  of 
the  corporation.  Lewis  v.  Brainerd,  53  Vt.  510 ; 
Ranger  v.  Champion  Cotton-Press  Co.  51  Fed. 
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Rep.  611 ;  Lyon  v.  American  Screw  Co.  16  R.  1. 
472;  People,  Onderdonk,  v.  Mott,  1  How.  Pr. 
247  ;  Stone  v.  Kellogg,  166  111.  192.  And  see  Re 
Steinway. 

Every  member  of  a  corporation  has  the  right, 
as  such,  to  look  into  the  books  of  the  corpora- 
tion for  any  matter  that  concerns  himself, 
though  the  corporation  is  not  a  party  to  the  dis- 
pute. Rex  V.  Newcastle  upon  Tyne,  2  Stranfe, 
1223. 

II.  Under  statutes. 

In  most  of  the  states,  as  well  as  In  England, 
the  right  of  a  stockholder  to  inspect  the  bookf 
of  a  corporation  has  also  been  secured  by  stat- 
ute, and  in  some  cases  the  right  has  been  made 
the  subject  of  constitutional  provision. 

Thus,  the  right  of  a  stockholder  in  any  Joint- 
stock  corporation  to  inspect  the  books  In  which 
transfers  of  stock  are  registered  and  the  bookt 
containing  the  names  of  the  stockholders,  and  to 
take  a  copy  or  memorandum  of  such  names, 
exists  in  Pennsylvania,  not  only  at  common  lav 
without  the  aid  of  any  statute,  but  has  also 
been  secured  by  the  express  language  of  the 
Constitution  of  the  state  as  well  as  by  statute. 
Com.  V.  Philadelphia  &  R.  R.  Co.  8  Pa.  Dlst.  R- 
115. 

And  La.  Const,  art.  246,  declaring  that  books 
exhibiting  certain  enumerated  aflTairs  of  a  cor- 
poration shall  be  kept  for  public  inspection,  is 
self- acting,  and  needs  no  legislative  enactmeot 
to  give  it  effect.  State,  Bourdette,  v.  New  Or- 
leans Gaslight  Co.  49  La.  Ann.  1656. 

These  provisions,  both  constitutional  and 
statutory,  however,  do  not  supersede  the  com- 
mon-law right,  but  are  In  altrmance  of  it  or  In 
addition  to  it. 

The  common-law  Jurisdiction  to  issue  a  man- 
damus to  compel  the  submission  of  the  books  of 
a  corporation  to  a  stockholder  for  Inspection, 
however,  is  limited  to  that  formerly  possessed 
by  the  court  of  King's  bench  in  England.  R* 
Rappleye,  43  App.  Div.  84. 

In  the  United  States  the  prevailing  doctrine 
seems  to  be  that  the  individual  shareholders  in 
a  corporation  have  the  same  right  as  the  mem- 
bers of  an  ordinary  partnership  to  examine  their 
company's  books,  although  they  have  no  power 
to  interfere  with  the  management.  State,  Bour- 
dette, V.  New  Orleans  Gaslight  Co.  49  La.  Ann. 
1556.  dictum. 

Thus,  Mo.  Rev.  Stat.  §  2503,  providing  that 
books  in  which  transfers  of  stock  are  registered, 
and  books  containing  the  names  of  the  stock- 
holders, shall  be  kept  for  their  Inspection  diu^ 
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pleadings  in  this  case  show  that  the  defend- 
ant admits  thai  the  plaintiff  is  a  stockholder 
in  the  Windsor  Knitting  Mills,  and  that  he 
called  upon  him  at  his  office,  as  secretary  of 
ihe  directors  of  the  Windsor  Knitting  Mills 
of  Washington  County,  on  the  10th  and  also 
on  the  18th  of  December,  1897,  and  asked 
permission  to  inspect  the  books  containing 
the  accounts  of  the  transactions  of  the  pres- 
ident and  directors  <^  the  said  Windsor 
Knitting  Mills,  and  that  said  defendant  re- 
fused to  permit  tiie  plaintiff  to  inspect  the 
books,  records,  and  papers  containing  said 
accounts  of  their  transactions,  and  under  the 
pleadings  in  the  case  the  plaintiff  is  en- 
titled to  a  verdict. 

2d.  The  jury  are  instructed  that  from  the 
evidence  in  this  case  it  appears  the  plaintiff 
called  upon  the  defendant,  and  asked  to  see 
the  books  of  the  Windsor  Knitting  Mills 
containing  the  transactions  of  the  president 
and  directors;  and,  there  being  no  evidence 


to  the  contrary,  their  verdict  Aould  be  for 
the  plaintiff »  even  though  the  jury  believe - 
that  the  plaintiff  at  the  same  time  asked  to 
see  all  the  books  of  the  Windsor  Knitting. 
Mills. 

3d.  The  jury  are  instructed  that  the  plain- 
tiff is  entitled  to  inspect,  at  such  times  as 
he  may  desire,  all  the  hooka,  records,  and  pa- 
pers of  every  kind  and  description,  and  all 
parts  of  the  same,  containing  accounts  of  the 
transactions  of  the  president  and  directors 
of  the  Windsor  Knitting  Mills  of  Washington 
County,  without  the  intervention  or  assist- 
ance of  the  defendant,  in  whose  custody  the 
said  boc4c8  and  records  are  kept,  and  the  de- 
fendant has  no  right  or  power  to  require  the- 
plaintiff  to  inform  him  what  items  in  or  part* 
of  said  books  and  records  he  desires  to  see- 
before  permitting  him  to  inspect  the  same, 
nor  has  the  defendant  any  right  to  prevent 
the  plaintiff  from  inspecting  said  books  and" 
records,  because  the  plaintiff  does  not  inf ona 


Ing  bnslneas  hours  for  twentj  days  previous  to 
tbe  election  of  directors.  Is  declaratory  of  the 
common  law,  and  is  not  therefore  a  limitation 
on  the  stockholder's  right  of  inspection,  and  can- 
not be  constmed  to  prevent  sn^  inspection  dar- 
ing any  time  other  than  such  twenty  days. 
State,  Doyle,  v.  Latighlln,  63  Mo.  App.  542. 

The  right  of  a  stockholder  to  examine  and  in- 
spect all  the  books  and  records  of  a  corporation 
at  all  seasonable  times,  and  to  be  thereby  in- 
formed of  the  condition  of  the  corporation  and 
Its  property,  Is  a  common-law  right,  and  there 
if  nothing  in  the  Missouri  statute  in  relation  to 
corporations  that  in  any  way  Impairs  such  right, 
bot.  on  the  contrary,  it  Is  expressly  declared  to 
exist.     Thid, 

80,  N.  T.  Laws  1892,  chap.  688,  |  29,  provld- 
taig  that  every  stock  corporation  shall  keep  a 
stock  book  which  shall  be  open  dally  during 
business  hours  for  the  inspection  of  its  stock- 
holders and  Judgment  creditors  who  may  make 
extracts  therefrom.  Is  not  exclusive  and  does 
not  abridge  the  common-law  right  of  stockhold- 
ers with  reference  to  the  examination  of  cor- 
porate books.     R«  Stbinwat. 

And  1  N.  T.  Rev.  Stat.  Edm.  ed.  668,  provid- 
ing for  corporate  books  containing  the  names  of 
stockholders,  and  authorising  an  examination  of 
the  same  within  thirty  days  previous  to  an  elec- 
tion of  directors,  does  not  deprive  a  stockholder 
of  a  corporation  of  the  right  to  examine  Its 
transfer  books  for  proper  purposes  and  on  prop- 
er occasions  at  other  times,  and  a  proceeding 
by  mandamus  may  be  invoked  for  the  purpose 
of  enforcing  such  right.  Sage  v.  Lake  Shore  ft 
M.  8.  R.  Co.  70  N.  Y.  220 ;  People,  Hatch,  v. 
Lake  Shore  ft  M.  S.  R.  Co.  11  Hun,  1 ;  Brouwer 
▼.  Cotheal,  10  Barb.  216. 

And  a  stockholder  of  a  corporation  has  the 
right,  upon  showing  a  good  and  sufficient  reason, 
to  inspect  books  of  the  corporation  other  than 
the  transfer  books,  though  there  is  no  statutory 
provision  in  the  state  respecting  the  right  of 
shareholders  to  examine  and  ln8i)ect  the  general 
books  of  corporations,  the  only  existing  enact- 
ment on  tbe  subject  relating  to  transfer  books. 
Re  Steinway,  31  App.  Dlv.  70. 

80.  Ala.  Code  1886,  |  1677,  providing  that 
stockholders  of  all  private  corporations  have  the 
right  of  access  to  inspect  and  examine  all  the 
books,  records,  and  papers  of  the  corix>ration 
at  reasonable  and  proper  times,  was  enacted  In 
▼lew  of  the  restrictions  and  limitations  placed 
by  the  common  law  upon  the  exercise  of  the 
right,  and  the  purpose  was  to  protect  small,  and 
Minority  stockholders  against  the  power  of  the 
45  L.  R.  A. 


majority,  and  against  the  mismanagement  and 
faithlessness  of  agents  and  officers.  Foster  v. 
White,  86  Ala.  467. 

It  is  within  the  discretion  of  the  court,  when- 
ever a  case  is  presented  that  requires  the  ex- 
amination of  the  books  of  a  corporation  by 
stockholders  for  the  purpose  of  preserving  their 
rights  and  Interest,  to  interfere  by  mandamus  to  • 
compel  the  exhibition  of  the  transfer  books  and 
books  containing  the  names  of  its  stockholders, 
though  permission  to  Inspect  was  not  asked  for 
within  the  thirty  days  previous  to  an  election, 
during  which  an  absolute  right  is  given  to  the- 
stockholder  to  Inspect  by  N.  Y.  Laws  1882,  chap. 
409,  I  199.  People.  Stobo,  v.  Eadle,  63  Hun, 
820 :  Sage  v.  Lake  Shore  ft  M.  S.  R.  Co.  70  N. 
Y.  220. 

And  in  determining  whether  a  mandamus 
shall  issue  to  enforce  the  right  of  a  stockholder 
of  a  domestic  corporation  to  inspect  its  books 
at  a  time  other  than  during  the  thirty  days 
previous  to  an  election  of  directors,  during 
which  the  right  is  absolute,  the  power  of  the 
court  should  be  exercised  with  great  dlscrimlns' 
tlon  and  care;  and  while  stockholders  should  be 
carefully  protected  from  any  abuse  on  the  part 
of  the  corporation,  or  unjust  denial  of  their 
rights,  the  court  will  also  guard  against  all  at* 
tempts  by  combinations  hostile  to  the  corpora- 
tion or  its  existing  officers  to  use  the  right  &t 
mandamus  to  accomplish  personal  or  specula- 
tive ends.  People,  Hatch,  v.  Lake  Shore  ft  M.  S* . 
R.  Co.  11  Hun,  1. 

So,  Mo.  Rev.  Stat.  |  7448,  providing  that  no- 
one  shall  be  director  in  more  than  one  bank  at 
the  same  time,  nor  owner  of  capital  stock  in  a 
private  bank  and  director  in  another  bank,  does 
not  encroach  in  any  way  upon  the  common-law 
right  of  a  stockholder  in  a  bank  to  examine  its 
books,  though  he  is  also  a  private  banker. 
State,  Doyle,  v.  Laughlln,  63  Mo.  App.  542. 

And  a  provision  in  the  by-laws  of  a  corpora- 
tion that  the  transfer  books  of  the  company 
shall  be  closed  for  not  less  than  thirty  days 
prior  to  each  annual  meeting  of  the  stockhold- 
ers, means  the  closing  of  them  against  the  mak< 
Ing  of  further  transfers,  and  not  their  closing 
against  the  inspection  of  stockholders,  as  such 
a  closing  would  be  Illegal  and  in  contravention 
of  the  statute.  State,  Wilson,  v.  St  Louis  ft  S. 
F.  R.  Co.  29  Mo.  App.  301. 

So,  the  Illinois  statute,  Rev.  Stat.  chap.  82,  | 
13,  giving  to  every  stockholder  of  a  corporation 
the  right  at  all  reasonable  times  by  himself  or 
by  his  attorney  to  examine  the  records  and 
books  of  account  of  the  corporation,  is  founded 
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him  of  the  purpose  for  which  he  desires  said 
inspection. 

4th.  The  jury  are  instructed  that  the 
transactions  of  the*  president  and  directors 
.of  the  Windsor  Knitting  Mills  include  the 
'.transactions  of  all  persons  who,  by  their 
.authority,  appointment,  direction,  or  em- 
plojTnent,  make  contracts  of  any  or  every 
description,  whether  relating  to  purchases, 
sales,  rent  of  property,  transportation  of 
goods,  prices,  employment  of  labor,  or  other 
matter  connected  with  the  business  of  manu- 
facturing and  selling  hosiery;  and  also  in- 
cluded all  the  transactions  of  agents  who  are 
allowed  by  said  president  and  directors  to 
exercise  tibe  power  of  transacting  business 
for  the  company,  and  also  all  the  transac- 
tions of  unauthorized  agents  accepted  by  the 
president  and  directors.  And  the  jury  are 
further  instructed  that  the  books  and  papers 
JOT  other  records  containing  the  accounts  of 
all  said  above-mentioned  transactions  are  by  | 


law  open  to  the  inspection  of  the  plaintiff; 
and  if  the  jury  believe,  from  the  evidence  in 
the  case,  that  at  either  or  both  o(f  the  times, 
when,  as  admitted,  the  plaintiff  called  upon 
the  defendant,  he  (the  plaintiff)  requested 
the  defendant  to  permit  him  to  iispect  said 
books,  papers,  or  records,  and  said  de^pnd- 
ant  refused  to  permit  the  plaintiff  to  examine 
the  same,  then  their  verdict  should  be  for 
the  plaintiff. 

4^.  The  jury  are  instructed  that  the  books 
of  the  Windsor  Knitting  Mills  are  the  books 
containing  the  accounts  of  the  transactions 
of  the  president  and  directors;  and  it  ap- 
pearing from  the  pleadings  and  evidence  in 
the  case  that  the  plaintiff  a^ed  the  defend- 
ant to  permit  him  to  see  and  inspect  said 
books,  and  that  the  defendant  refused  per- 
mission to  make  said  inspection,  and  there 
being  no  evidence  to  the  contrary,  their  ver- 
dict should  be  for  the  plaintiff. 

5th.  The  jury  are  instructed  that  if  they 


u>n  the  principle  that  the  other  holders  had  a 
right  to  be  fully  Informed  as  to  the  condition 
of  the  corporation,  the  manner  In  which  Its  af- 
fairs are  conducted,  and  how  the  capital  to 
which  they  have  contributed  Is  employed  and 
managed.  Stone  v.  Kellogg,  165  111.  102,  62  III. 
App.  444. 

And  the  object  of  the  English  company 
clanses  act  of  1863,  |  28,  was  to  put  the  stock- 
.'holders  of  a  corporation- In  such  a  position  that 
.each  might  see  who  were  entitled  to  the  stock 
of  which  be  held  a  part,  and  what  Interest  they 
had.  Matter  v.  Eastern  &  M.  R.  Co.  L.  R.  38 
Ch.  DIv.  02.  36  Week.  Rep.  401,  67  L.  J.  Ch.  N.  S. 
J615,  69  L.  T.  N.  S.  117. 

III.  Baient  of  the  right  generallif, 

h.  At  common  law. 

Where  no  statutoiy  right  to  inspect  the  books 
of  a  corporation  exists,  the  granting  or  refus- 
ing a  writ  of  mandamus  to  compel  the  officers 
of  such  corporation  to  allow  a  stockholder  to 
make  such  inspection  Is  discretionary.  People, 
McDonald,  v.  United  States  Mercantile  Report- 
ing Co.  20  Abb.  N.  C.  192;  Lyon  v.  American 
Screw  Co.  16  R.  I.  472.  And  see  also  People, 
Stobo,  V.  Eadle,  63  Hun,  320 ;  Sage  v.  Lake  Shore 
it  M.  S.  R.  Co.  70  N.  Y.  220 ;  and  People,  Hatch, 
V.  Lake  Shore  ft  M.  S.  R.  Co.  11  Hun,  1,  — 
supra,  II. 

>nd  the  exercise  of  such  discretion  will  be 
made  to  depend  upon  the  necessity  or  propriety 
of  granting  it  under  the  circumstances  shown. 
Lyon  V.  American  Screw  Co.  16  R.  I.  472. 

A  stockholder  of  a  corporation  is  entitled  to 
inspect  the  corporate  books  containing  the 
name»  of  the  stockholders  in  the  absence  ol 
statutes  relating  to«the  matter,  at  proper  times 
and  for  proper  purposes.  But  where  there  is 
nothing  In  Its  charter  with  reference  thereto, 
he  should  not  be  permitted  to  call  ui>on  the 
court  to  enforce  such  right  unless  the  circum- 
stances show  that  he  needs  such  aid  for  some 
reasonable  and  proper  purpose.     Ihid, 

So,  an  application  for  a  mandamus  to  compel 
a  foreign  corporation  to  exhibit  to  the  relator 
the  transfer  booku  of  preferred  stock  of  the  com- 
pany, or  other  books  containing  the  names  and 
addresses  of  the  holders  of  such  stock.  In  the 
absence  of  statutory  provisions  therefor,  Is  ad- 
xlressed  to  the  sound  discretion  of  the  court,  and 
should  be  exercised  with  great  discrimination, 
and  will  not  be  granted  where  It  appears  that 
;the  relator  acquired  his  stock  long  after  a  reso- 
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lutlon  of  the  board  of  directors  of  the  corpora- 
tion authorizing  the  execution  of  a  mortgage 
which  he  opposed,  and  for  the  purpose  of  which 
opposition  his  inspection  Is  sought.  People. 
Field,  V.  Northern  P.  R.  Co.  18  Fed.  Rep.  47L 

b.  Under  atatuteg. 

Where  the  statute  confers  the  right  upon  a 
stockholder  to  examine  the  books  of  a  corpora- 
tion in  absolute  terms,  if  the  right  can  be  re- 
fused in  any  case,  and  if  the  court  iias  a  discre- 
tion in  the  matter,  it  is  a  legal  discretion,  and 
the  right  can  be  denied  only  when  it  is  clearly 
apparent  that  the  purpose  of  ask'ug  It  Is  to 
gratify  an  idle  whim,  or  to  perplex,  annoy,  or 
harass  the  officers  having  the  books  In  charge. 
Ellsworth  V.  Dorwart,  95  Iowa,  108. 

Thus,  under  Ala.  Code  1886,  |  1677,  proTtd- 
ing  that  stockholders  of  all  private  corporations 
have  the  right  of  access  to,  and  inspection  and 
examination  of,  the  books,  records,  and  papers 
of  the  corporation  at  reasonable  and  proper 
times,  the  only  limitation  upon  the  right  of  In- 
spection is  that  It  shall  be  exercised  at  reason- 
able and  proper  times,  and  not  from  Idle  curiosi- 
ty or  for  Improper  or  unlawful  purposes.  Fos- 
ter V.  White,  86  Ala.  467. 

And  under  111.  Rev.  Stat.  chap.  32,  $  13,  pro- 
viding that  It  shall  be  the  duty  of  the  directors 
or  trustees  of  every  stock  corporation  to  cause 
to  be  kept  at  Its  proper  office  or  place  of  busi- 
ness In  the  state  correct  books  of  account  of  all 
Its  business,  and  every  stockholder  in  such  cor- 
poration shall  have  the  right  at  all  reasonable 
times,  by  himself  or  by  his  attorney,  to  ex- 
amine the  records  and  books  of  account  of  the 
corporation,  the  only  limitation  upon  the  right 
of  Inspection  is  that  it  shall  be  exercised  at  rea- 
sonable and  proper  times,  and  that  it  shall  not 
be  exercised  from  Idle  curiosity  or  for  Improper 
or  unlawful  purposes ;  in  all  other  respects  the 
statutory  right  is  absolute.  Stone  v.  Kellogs. 
165  111.  192.  See  also  Holland  v.  Dickson,  L. 
R.  37  Ch.  DIv.  669,  57  L.  J.  Ch.  N.  S.  602.  58 
L.  T.  N.  S.  845,  36  Week.  Rep.  320,  infra,  VI.  b. 

So,  statutes  giving  stockholders  the  right  to 
Inspect  certain  books  of  their  corporations,  and 
Imposing  a  penalty  upon  the  recording  officer 
for  refusal  to  permit  such  inspection,  althongb 
subjecting  the  offender  to  a  penalty  recoverablo 
by  the  Injured  party.  Is  not  a  penal,  bnt  a  reme- 
dial, statute,  and  should  therefore  be  liberally 
construed.     Lewis  v.  Brainerd,  53  Yt.  510. 

Thus,  a  clause  in  the  charter  of  a  corporation 
declaring  that  all  the  powers  of  the  corporation 
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believe  from  the  evidence  in  the  case  that  at 
one  or  both  of  the  times,  when,  as  admitted, 
the  plaintiff  called  upon  the  defendant  in 
December,  1897,  he  (the  plaintiff)  asked 
said  defendant  to  permit  him  to  see  the  books 
of  the  ocMnpany,  meaning  thereby  the  books 
or  records  containing  the  transactions  of  the 
president  and  directors,  if  the  jury  so  find, 
and  said  defendant  refused  the  pUintiff  per- 
mission to  see  any  and  all  books  and  records 
in  bis  possession  as  secretary  of  the  board  of 
directors,  then  their  verdict  should  be  for 
Uie  plainrtiff. 

6th.  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  in  the  case  that 
at  the  time  or  times  in  December,  1897.  when, 
aa  admitted,  the  plaintiff  called  upon  the  de- 
fendant, he  requested  said  defendant  to  per- 
mit him  to  see  and  examine  the  books  con- 
taining the  accounts  of  the  transactions  of 
the  president  and  directors  of  the  Windsor 
Knitting  Mills,  and  said  'defendant  refused 


to  permit  the  plaintiff  to  see  and  examine 
said  books,  then  their  verdict  should  be  for 
the  plaintiff. 

7th.  The, jury  are  instructed  that  if  they 
believe  from  the  evidence  that  at  the  time 
or  times  in  December,  1897,  when,  as  admit- 
ted, the  plaintiff  oalled  upon  the  defendant, 
the  purpo-^e  and  desire  of  the  plaintiff  was 
to  inspect  the  books  containing  the  transac- 
tions of  the  president  and  directors  of  the 
Windsor  Knitting  Mills,  and  that  defendant 
BO  understood  the  plaintiff  from  the  langua^re 
used,  but  refused  to  permit  the  plaintiff  to 
inspect  any  and  all  books  in  his  possession 
as  secretary  of  said  directors,  then  their 
verdict  ohould  be  for  the  plaintiff;  and  the 
jury  are  instructed  that  the  fact  that  the 
plaintiff  is  conducting  a  hosiery  mill  of  his 
own  has  nothing  to  do  with  the  case. 

8th.  The  jury  are  instructed  that  the 
plaintiff  is  entitled  to  inspect  every  book  con- 
taining  any   transaction   directly   or    indi- 


shall  be  exercised  by  a  board  of  directors  does 
aot  deprive  a  stockholder  of  bis  Individual  right 
to  know  from  personal  inspection  of  the  books 
tad  papers  of  the  company  the  state  of  its 
bosiness  affairs,  and  does  not  warrant  an  as 
samptlon  by  the  board  of  directors  that  It  has 
the  Tight  of  deciding  when,  by  whom,  and  fon 
what  purpose  the  books  shall  be  Inspected,  and 
that  a  stockholder  has  no  right  to  make  inspec-^ 
tlon  at  pleasure.  State,  Martin,  v.  Bienville 
Oil  Works  Co.  28  La.  Ann.  204. 

So,  a  by-law  of  a  corporation  providing  that 
no  stockholder  or  other  person  shall  have  the 
rif^ht  to  Inspect  the  books  thereof  without  spe- 
cial authority  from  the  board  of  directors,  is 
subordinate  to  the  provisions  of  the  charter  and 
of  the  Constitution  of  the  state,  authorizing 
stockholders  to  Inspect  the  books  of  the  corpora- 
tion. State,  Burke,  v.  Citlsens'  Bank,  51  La. 
Ann.  426. 

And  an  offer  by  a  corporation  in  a  mandamus 
proceeding  by  a  stockholder  for  the  inspection 
of  Its  books  to  purchase  his  stock  at  the  market 
T^alne  or  at  such  sum  as  the  court  may  order, 
is  impertinent  and  irrelevant,  though  it  had 
greatly  increased  In  value  since  the  stockhold- 
er purchased  it,  as  he  is  not  bound  either  to 
forfeit  his  legal  rights  or  to  sell  his  shares. 
State.  Wilson,  v.  St.  Louis  ft  S.  F.  K.  Co.  29  Mo. 
App.  301.     And  see  Weihbnmatbb  v.  Bitxbb. 

But  the  purchaser  of  stock  In  a  corporation, 
tlthough  entitled  to  examine  Its  books,  is  not, 
u  matter  of  law,  under  obligation  to  do  so  for 
the  purpose  ol  ascertaining  whether  or  not  he 
haa  been  defrauded  in  bis  purchase  of  the  stock, 
when  he  is  not  aware  of  any  ground  of  suspi- 
cion.    Gerner  v.  Mosher  (Neb.)  78  N.  W.  884. 

e.  Assistance  of  attorney  or  ewpert. 

A  shareholder's  right  to  inspect  the  books  ofl 
a  corporation  includes  the  right  to  make  the  in- 
ipectlon  by  an  agent,  solicitor,  counsel,  or  ex- 
pert Blair  v.  Massey,  Ir.  Rep.  5  Eq.  623 ; 
Hyde  v.  Holmes,  2  Molloy,  372  ;  Biymyer  v.  Bly- 
myer  Iron  Works  Co.  5  Ohio  N.  P.  71 ;  State, 
Martin,  v  Bienville  Oil  Works  Co.  28  La.  Ann. 
204 :  Deaderick  v.  Wilson,  8  Baxt.  108. 

While  the  right  of  a  stockholder  to  inspect  the 
books  of  a  corporation  Is  personal  in  the  senso 
that  only  a  stockholder  possesses  and  can  exer- 
else  It,  his  inspection  and  examination  may  bo 
made  by  an  agent  or  attorney  in  fact.  Fostes 
▼.  White,  86  Ala.  467. 

It  is  not  so  strictly  personal  to  him  that  It 
cannot  be  exercised  by  another  Cor  him  and  in 
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his  stead,  as  by  an  agent  or  executor.  State, 
Burke,  v.  Citizens'  Bank,  61  La.  Ann.  426. 

And  the  right  of  a  stockholder  of  a  corpora- 
tion to  examine  Its  books  at  the  time  he  re^ 
quests  it  cannot  be  denied  because  he  is  ac- 
companied by  his  attorney  and  his  stenographer. 
Ellsworth  V.  Dorwart,  95  Iowa.  108. 

And  the  treasurer  of  a  corporation  Is  not 
justified  in  refusing  a  stockholder  permission  to 
examine  the  records,  books  of  account,  and 
stock-books  of  the  company,  demanded  under  N. 
Y.  Laws  1892,  chap.  688,  |  29,  providing  that 
the  stock  books  of  every  corporation  shall  be 
open  dally  during  business  hours  for  the  Inspec- 
tion of  Its  stockholders,  because  the  stockholder 
Is  accompanied  by  his  attorney,  and  an  offer  to 
allow  the  stockholder  to  examine  the  stock-book 
by  himself  does  not  Justify  such  refusal.  Peo- 
pie,  Clason,  v.  Nassau  Ferry  Co.  86  Ilun,  128. 

So,  In  State.  Spinney,  v.  Sportman's  Park  & 
Club  Asso.  29  Mo.  App.  326,  the  court  said  that 
It  was  not  prepared  to  say  that  a  stockholder's 
right  of  examination  Is  one  which  must  be  exer- 
cised In  all  cases  without  the  assistance  of  such 
expert  aid  as  In  many  cases  Is  the  only  one  to 
render  the  examination  effectual. 

The  right  of  inspection  of  the  books  of  a  cor- 
poration given  by  the  Stannaries  act  of  1855. 
f  22,  however.  Is  personal  to  the  shareholder, 
and  does  not  extend  to  his  solicitor  or  agents. 
Re  West  Devon  Great  Consols  Mine,  L.  R.  27 
Ch.  Dlv.  106. 

And  the  court,  in  a  proceeding  for  a  man- 
damus to  compel  a  corporation  to  permit  a 
stockholder  to  examine  the  t)ooks,  papers,  and 
affairs  of  the  corporation,  which  has  rendered 
Judgment  granting  the  mandamus  but  giving  no 
permission  for  the  appointment  of  experts  to  aid 
him,  cannot,  ten  days  after  the  Judgment  was 
signed,  make  an  ew  parte  order  appointing  two 
experts  to  aid  him,  as  the  case  was  disposed  of 
finally  by  the  judgment,  and  there  was  no  suit 
pending  in  whloh  the  order  in  question  could  be 
granted.  State,  Mahan,  t.  Accommodation 
Bank,  28  La.  Ann.  874. 

d.  Making  memoraifida  and  taking  copies. 

A  stockholder  examining  the  books  of  a  cor- 
poration may  take  memoranda  or  a  list  of  the 
stockholders.  Hyde  v.  Holmes,  2  Molloy,  372 : 
Re  Martin,  62  Hun,  557 ;  Deaderick  v.  Wilson,  8 
Baxt.  108. 

Where  there  is  a  power  upon  the  part  of  a 

shareholder  to  inspect  the  register  of  members 

of  the  company,  that  power  carries  with  it,  If 

there  is  nothing  to  negative   it,   the  right   to 
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rectly  made  by  the  president  and  directors 
of  the  Windsor  Knitting  Mills,  whether  con- 
tained in  the  day  book,  ledger,  cash  book, 
journal,  order  book,  minute  book,  or  other 
book  of  the  company;  and  if  the  jury  find 
from  the  evidence  that  any  one  or  number 
of  said  books,  containing  transactions  (one 
or  more)  of  said  president  and  directors, 
and  believe  that  the  plaintiff  requested  de- 
fendant to  permit  him  to  see  and  examine 
said  book  or  books  so  containing  the  transac- 
control  of  the  president  and  directors;  and 
that  defendant  refused  to  permit  the  plain- 
tiff to  see  and  examine  the  eame,  then  their 
verdict  should  be  for  the  plaintiff. 

9th.  The  jury  are  instructed  that  the 
business  affairs  of  the  Windsor  Knitting 
Mills  are  under  the  entire  management  and 
control  of  the  president  and  directors;  and 
the  plaintiff,  being  a  stockholder,  is  entitled 
to  an  inspection  of  the  books  and  records 
containing  the  accounts  of  all  the  transac- 


tione  of  said  president  and  directors  in  Ihe 
management  of  the  company's  affairs :  and  if 
the  jury  believe  from  the  evidence  that  the 
plaintiff  requested  the  defendant  to  permit 
him  to  see  and  examine  said  books  or  reoords, 
but  the  defendant  refused  to  allow  the  plain- 
tiff to  inspect  said  books  or  records,  then 
their  verdict  should  be  for  the  plaintiff. 

10th.  The  jury  are  instructed  that,  if  they 
believe  from  the  evidence  that  the  plaintiff 
requested  defendant  to  permit  him  to  ^e^  and 
examine  the  books  of  the  Windsor  Knittings 
Mills,  and  defendant  refused  to  permit  Ikim 
to  examine  said  books,  their  verdict  should 
be  for  the  plaintiff. 

11th.  The  jury  are  instructed  that  any 
statement  or  statements  made  by  the  plain- 
tiff of  the  assets  and  liabilities  of  the  Wind- 
sor Knitting  Mills  have  nothing  to  do  with 
the  right  of  the  plaintiff  to  inspect  the  ac- 
counts of  the  transactions  of  the  president 
and  directors,  and  are  not  to  be  considered 


make  extracts  from  the  register,  or  to  make 
notes  of  Its  contents,  and  to  make  copies  of  Its 
entries.  Boord  v.  African  Consol.  Land  &  Trad- 
ing Co.  [1898]  1  Ch.  596.  77  L.  T.  N.  S.  553. 

The  right  of  a  stockholder  In  a  corporation  to 
make  copies,  abstracts,  and  memoranda  of  docu- 
ments, books  and  papers  of  the  company  Is  as 
fall  and  complete  as  the  right  of  Inspection 
thereof.  Swift  v.  State.  Richardson.  7  Houst. 
(Del.)  338. 

Thus,  a  stockholder  In  a  private  corporation 
has  the  right,  under  the  New  York  act  entitled 
"Special  Provisions  Relating  to  Certain  Cor- 
porations" at  any  reasonable  time  during  the 
usual  hours  of  business  within  thirty  days  pre- 
vious to  an  election  of  directors,  not  only  to  in- 
spect the  books  In  which  the  transfers  of  stock 
are  registered  and  books  containing  the  names 
of  stockholders,  but  also  to  take  a  copy  or  mem- 
orandum of  the  names  of  the  stockholders. 
Cotheal  v.  Brouwer,  6  N.  Y.  662,  10  Barb.  216. 

And  the  right  of  a  shareholder  In  a  corpora- 
tion under  the  companies  act  of  1862.  §  82.  to 
require  a  copy  of  the  register  on  payment,  is  in 
addition  to,  and  not  In  substitution  for,  the 
right  of  the  shareholder  to  take  his  own  notes 
and  copies  if  he  likes,  upon  making  an  Inspec- 
tion thereof.  Boord  v.  African  Consol.  Land  & 
Trading  Co.  [1898]  1  Ch.  596.  77  L.  T.  N.  S. 
553. 

And  the  right  of  a  debenture  stockholder  of 
a  stock  company  to  inspect  and  peruse  the  regis- 
ter, conferred  by  the  companies  clauses  act  of 
1863.  i  28,  includes  the  right  to  make  minutes 
therefrom  and  take  copies  thereof.  Mutter  v. 
Eastern  &  M.  R.  Co.  L.  R.  38  Ch.  Dlv.  92,  36 
Week.  Rep.  401,  67  L.  J.  Ch.  N.  S.  615,  69  L.  T. 
N.  S.  117. 

So,  a  debenture  stockholder  In  a  corporation 
entitled  to  Inspect  the  register  under  the  com- 
panies act  of  1862.  I  43,  providing  that  every 
limited  company  shall  keep  a  register  of  all 
mortgages  and  charges  specifically  affecting  Its 
property,  includes  the  right  to  take  copies  of  the 
register,  and  such  right  is  not  affected  by  the 
fact  that  the  section  does  not  require  the  ad- 
dresses of  the  encumbrancers  to  be  inserted  in 
their  register,  and  that  therefore  a  stockholder 
would  be  unable  to  communicate  with  them. 
Nelson  v.  Anglo-American  Land  Mortg.  Agency 
Co.  [1897]  1  Ch.  130,  66  L.  J.  Ch.  N.  S.  112,  75 
L.  T.  N.  S.  482. 

The  right  to  take  copies  of  the  list  of  stock- 
holders of  a  corporation,  conferred  by  Constitu- 
tion or  statute,  however,  can  only  be  exercised 
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for  a  reasonable  and  proper  purpose.     Com.  v. 
Empire  Pass.  R.  Co.  134  Pa.  237. 

And  permission  will  not  be  given  a  stock- 
holder in  a  corporation  to  have  an  expert  ac- 
countant make  an  examination  of  the  books  of 
the  corporation  In  an  action  In  equity  which 
might  be  maintained  as  a  bill  for  an  accounting, 
In  which  case  the  testimony  could  be  taken  in 
the  ordinary  way,  and  a  subpoena  duces  tecuf» 
would  produce  all  the  books  and  papers  which 
could  be  examined  by  the  complainant  or  his 
expert  In  the  usual  course  of  the  proceeding. 
Clarke  v.  Eastern  Bldg.  ft  L.  Asso.  89  Fed.  Rep. 
779. 

Pennsylvania  Const.  1874.  art.  17.  |  2.  pro- 
viding that  a  list  shall  be  kept  at  the  office  of 
the  company,  and  that  It  shall  be  open  to  the 
inspection  of  stockholders  and  creditors,  does 
not  confer  the  right  to  take  copies  of  the  list. 
Com.  V.  Empire  Pass.  R.  Co.  134  Pa.  237. 

As  to  taking  memoranda  or  copies  of  books 
of  a  corporation  In  the  hands  of  a  receiver,  see 
Re  Tlebout.  19  N.  Y.  Week.  Dig.  570,  infra.  III. 
g,  2. 

e.  Time  of  inspection, 

A  stockholder  In  a  corporation  has  not  the- 
right  to  examine  the  books  of  the  corporation 
at  such  times  as  he  might  desire ;  his  right  Is 
limited  to  examination  at  all  reasonable  times. 
Wbihbnmayer  v.  Bitneb. 

The  stockholders  In  a  private  <;prporatIon  have 
the  right  to  Inspect  the  books  of  the  corporation 
and  take  minutes  therefrom  at  all'  reasonable 
times  only.  Deaderlck  v.  Wllsoa,  8  Haxt.  108 ; 
Legendre  v.  New  Orleans  Brewing  Asso.  45  La» 
Ann.  669 ;  People,  Onderdonk.  v.  Mott,  1  How. 
Pr.  247  ;  Lewis  v.  Bralnerd,  53  Vt  510. 

And  this  seems  to  be  the  rule  under  the  stat- 
utes as  well  as  at  common  law.  See  Stone  t. 
Kellogg,  165  III.  192 ;  Foster  v.  White,  86  Ala. 
467,  supra.  III.  b;  Holland  v.  Dickson,  L.  R. 
37  Ch.  Dlv.  669.  57  L.  J.  Ch.  N.  S.  602,  58  L.  T. 
N.  S.  845,  36  Week.  Rep.  320,  infra,  VL  b. 

And  an  order  for  inspection  of  books  of  a 
corporation  by  a  stockholder  should  be  so  drawn- 
as  not  to  Inconvenience  the  transaction  of  the 
corporate  business.  Duffy  v.  Mutual  Brewing 
Co,  N.  Y.  L.  J.  Oct.  3.  1892.  p.  18.  as  reported 
in  Cook  on  Stock,  Stockholders  ft  Corp.  Law,  I 

516. 

Individual  shareholders  In  a  corporation  can> 
not  appropriate  the  books  thereof  for  the  pur- 
pose of  Inspecting  them  to  an  unreasonable  ex- 
tent and  to  the  detriment  of  the  Interest  of  th» 
corporation  and  the  rights  of  the  other  share- 
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by  thorn;  and  they  are  also  instructed  that 
the  fact  that  plaintiff  is  conducting  the 
hosiery  business  for  himself  has  nutliing  to 
do  with  this  case. 

Defendant's  prayers  were  as  follows: 
1st.  The  jury  are  instructed  that  the 
plaintiff  has  offered  no  evidence  legally  suffi- 
cient to  find  a  verdict  for  the  petitioner,  and 
the  verdict  of  the  jury  must  be  for  the  de- 
fendant. 

2d.  If  the  jury  believe  from  the  evidence 
that  some  time  in  the  month  of  December, 
1897,  the  petitioner  came  to  the  office  of  J. 
Irvin  Bitner,  secretary  of  the  Windsor  Knit- 
ting Mills,  and  then  and  there  stated  to  the 
said  secretary  that  he  wanted  to  make  an  ex- 
amination or  investigation  of  the  affairs  of 
the  Windsor  Knitting  Mills,  as  he  thought 
the  books  were  not  properly  kept,  and  the 
said  secretary  did  then  and  there  refuse  to 
permit  said  petitioner  to  take  possession  of 
or  inspect  any  books  of  the  Windsor  Knit- 


ting Mills,  which  were  then  in  the  posses- 
sion of  the  said  secretary,  that  said  want  on 
the  part  of  the  petitioner  was  too  indefinite 
and  general,  that  said  secretary  properly  re- 
fused the  want  of  the  petitioner,  and  the 
verdict  of  the  jury  must  be  for  the  defend^ 
ant. 

3d.  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  some  time  dur- 
ing the  month  of  December,  1897,  the  peti- 
tioner came  to  the  office  of  J.  Irvin  Bitner, 
secretary  of  the  Windsor  Knitting  Mills,  and 
demanded  an  inspection  of  the  lx>oks  of  the 
Windsor  Knitting  Mills;  and  further  find 
from  the  evidence  that  the  said  secretary  did 
not  refuse  such  inspection, — then  their  ver- 
dict must  be  for  the  defendant. 

4th.  The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  the  petitioner 
demanded  an  inspection  of  the  books  of  the 
Windsor  Knitting  Mills  in  the  possession  of 
its  secretary,  J.  Irvin  Bitner,  without  show- 


holders,  but  the  convenience  of  the  corporation 
and  the  convenience  of  the  shareholder  must  to 
some  extent  yield  to  each  other,  and  the  rights 
of  the  one  cannot  be  exercised  unreasonably  as 
against  the  other.  State,  Wilson,  v.  St.  Louis 
A  S.  F.  R.  Co.  29  Mo.  App.  301. 

And  where  a  stockholder  in  a  corporation  is 
given  the  right  to  Inspect  its  books  at  a  particu- 
lar time  in  accordance  with  his  demand,  he  can- 
not claim  that  he  had  no  assurance  that  at  some 
future  time  the  right  would  be  denied  him,  and 
In  the  absence  of  proof  upon  his  part  that  some 
right  would  probably  be  denied  him  in  the  future 
he  cannot  thereafter  maintain  a  suit  in  equity 
to  prevent  the  secreting  of  the  books  and  the 
putting  of  any  obstacle  in  tne  way  of  his  exam- 
ining the  same  and  to  compel  the  delivery  of 
the  books  for  inspection.  Boardman  v.  Marshall- 
town  Grocery  Co.  105  Iowa,  445. 

And  a  judgment  in  a  mandamus  proceeding 
requiring  permission  to  a  stockholder  to  Inspect 
books  of  a  corporation  for  two  hours  a  day  for 
ten  days  will  not  be  vacated  on  the  ground  that 
the  time  granted  was  unreasonable,  where  the 
relator  offered  evidence  tending  to  show  that 
time  would  be  necessary  for  the  examination, 
and  the  respondent  introduced  no  evidence  on 
the  subject.  State,  Spinney,  v.  Sportman's 
Park  &  Club  Asso.  29  Mo.  App.  326. 

So,  a  stockholder  In  a  corporation  who  de- 
mands an  inspection  of  the  corx>oratlon  books, 
and  is  given  permission  and  tries  to  make  the 
examination  himself  without  assistance  because 
the  expert  whom  he  had  employed  was  detained 
by  sudden  illness  in  his  family,  but  finds  that 
his  examination  had  not  been  as  thorough  as  It 
would  have  been  had  he  been  accompanied  by 
the  expert,  is  entitled  to  a  further  examination 
with  an  expert.  Blymyer  v.  Blymyer  Iron 
Works  Co.  5  Ohio  N.  P.  71. 

For  instances  of  statutes  held  to  give  an 
absolute  right  to  inspect  at  any  time,  see  Fos- 
ter V.  White,  86  Ala.  467 ;  and  People,  McDon- 
ald, V.  United  States  Mercantile  Reporting  Co. 
20  Abb.  N.  C.  192,-^nfra,  VI.  a. 

f.  The  hooks  and  papers  inspected. 

The  common-law  right  to  inspect  includes  all 
the  books  and  records  of  the  corporation.  Lewis 
▼.  Brainerd.  53  Vt.  510. 

And  a  stockholder  in  a  corporation  has  the 
right  of  access  to  the  proper  sources  of  knowl- 
edge as  to  how  the  affairs  of  the  corporation 
are  conducted,  and  in  the  absence  of  restriction 
bj  statute,  charter,  or  rules  and  by-laws  passed 
In  conformity  therewith,  a  stockholder  in  a 
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banking  company  has  the  right  to  inspect  the 
discount  book  of  the  bank  within  proper  and 
reasonable  hours.  Cockburn  v.  Union  Bank,  13 
La.  Ann.  289. 

So,  in  State,  Immanuel  Presby.  Church,  v. 
Rledy,  50  La.  Ann.  258,  it  was  said  that  the 
books  and  records  of  a  religious  society  are  sub- 
ject to  inspection  by  those  having  an  interest, 
but  the  case  turned  upon  the  question  of  the 
right  to  mandamus  to  compel  the  delivery  of  the 
books  to  the  proper  officers  entitled  thereto. 

And  in  Cockburn  v.  Union  Bank,  13  La.  Ann. 
289,  supra.  Hatch  v.  City  Bank,  1  Rob.  (La.) 
470.  infra,  VI.  a,  was  limited  and  criticised,  the 
court  saying  that  it  cannot  be  considered  as  de- 
cisive authority  against  the  view  expressed  in 
the  case  at  bar  because  it  was  the  opinion  of  two 
judges,  and  not  of  the  majority  of  the  court. 

The  question  as  to  what  books  and  papers 
may  be  Inspected  under  the  statutes  is  one  of 
statutory  construction  depending  upon  the  lan- 
guage of  the  statute  authorizing  inspection. 

Thus,  the  intention  of  the  provision  of  Md. 
Code,  art.  23,  S  5,  that  the  books  of  account  of 
the  transactions  of  a  corporation  shall  be  open 
at  all  times  to  the  infection  of  the  stockholders 
or  members.  Is  that  the  stockholders  shall  have 
a  full  opportunity  of  informing  themselves  of 
the  business  of  the  corporation,  and  that  nothing 
could  be  concealed  from  them,  and  the  stock- 
holder is  entitled  to  an  inspection  of  all  books, 
papers,  and  accounts  of  every  kind  and  descrip- 
tion whatsoever  of  the  corporation.  Wbihbn- 
MATEB  V.  Bitner. 

So,  under  Iowa  Code,  I  1078,  providing  that 
the  stock  books  of  a  company  showing  desig- 
nated facts,  or  a  correct  copy  thereof  showing 
such  facts,  shall  be  subject  to  the  Inspection  of 
any  person  desiring  the  same,  and  Iowa  Code,  | 
1078,  requiring  the  treasurer  or  assistant  treas- 
urer of  a  railroad  company  to  keep  a  record  of 
the  financial  condition  of  the  corporation  which 
may  be  Inspected  at  all  reasonable  hours  by  any 
stockholder,  it  is  the  absolute  right  of  any  per- 
son to  examine  the  stock  and  transfer  books  of 
a  corporation  whether  he  shows  himself  in- 
terested or  not ;  and  a  stockholder  has  the  right 
at  all  reasonable  hours  to  Inspect  the  recooMis 
showing  the  financial  condition  of  the  corpora- 
tion.    Ellsworth  V.  Dorwart,  95  Iowa,  108. 

And  the  register  which  a  shareholder  in  a 
corporation  is  entitled  to  inspect  under  the 
English  companies  act  of  1862,  |  32,  includea 
the  entries  of  names  of  persons  who  have  been, 
but  have  ceased  to  be,  members  of  the  company 
by  reason  of  the  forfeiture  of  their  shares  or 
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ing  good  and  sufficient  reasons  therefor,  taen 
their  verdict  must  bo  for  the  defendant; 
and  the  jury  are  further  insrtructed  that  a 
belief  or  speculation  on  the  part  of  the  pe- 
titioner that  the  affairs  of  said  mills  were 
not  being  properly  conducted  is  not  a  good 
and  sufficient  reason  giving  the  right  to  the 
petitioner  to  make  sudh  inspection. 

The  court  refused  all  the  prayers  and  said : 
"The  jury  are  instructed  that,  under  the 
pleadings  and  evidence  in  this  cause,  the 
plaintiff  is  not  entitled  to  recover,  and  their 
verdict  must  be  for  the  detendant." 

Mr.  W.  C.  Griffltli,  for  appellant: 

An  instruction  to  the  jury,  "that  under  the 
pleadings  and  evidence  the  plaintiff  is  not 
entitled  to  recover,"  is  entirely  too  general. 

Kmt  V.  Holliday,  17  Md.  395;  Western 
Maryland  R.  Co,  v.  Carter,  59  Md.  311; 
Fella  Point  8av.  Inst.  v.  Weedon,  18  Md. 
323;  Reier  v.  Strauss,  54  Md.  291;  Cook  ▼. 
Duvall,  9  Gill,  461. 


The  instruction  of  the  court  taking  the 
case  from  the  jury  was  erroneous  because  an 
inspection  of  tie  record  ahows  there  was  evi- 
dence tending  to  prove  the  issue  joined  in 
favor  of  the  plaintiff,  which  ahould  have  been 
submitted  to  the  jury. 

Code  Pub.  Gen.  Laws,  art.  23,  S  5. 

When  a  statute  gives  to  stocktiolders  the 
right  to  exAmine  corporate  books,  mandamus 
seems  to  be  granted  as  a  matter  of  right. 

Cook,  Stock  &  Stockholders,  5  511,  note. 

If  under  the  rules  of  law  the  party  is  en- 
titled to  the  writ,  it  must  be  issued. 

Brooke  v.  Widdicomhe,  39  Md.  388. 

A  stockholder  is  not  to  be  denied  the  right 
to  inspect  the  books  because  he  is  hostile  to 
the  corporation  and  may  use  the  information 
to  its  injury,  nor  'because  the  books  are  kept 
in  a  particular  way,  nor  because  they  con- 
tain, besides  the  information  to  which  he  is 
entitled,  other  information  which  he  has  no 
right  to  demand.    It  is  its  duty  to  permit 


otherwise.  Boord  v.  African  Consol.  Land  A 
Trading  Co.  [1898]  1  Ch.  696,  77  L.  T.  N.  S. 
553. 

So,  the  word  "accounts"  In  Wis.  Laws  1872, 
chap.  144,  I  15,  glvins:  a  stockholder  the  right 
to  an  inspection  of  the  stoclc-books  and  general 
accounts  of  the  corporation,  is  not  limited  to 
the  stock  accounts  or  to  the  stock-books  con- 
taining the  accounts  of  the  company  with  the 
stockholders  in  relation  to  the  stock  held  by 
them ;  but  extends  to  cover  books  containing 
the  general  accounts  of  the  baslness  of  the  cor- 
poratlon,  and  Is  not  limited  by  the  fact  that  the 
section  is  found  under  the  heading  of  capital 
stock.  State,  Bergen  thai,  v.  Bergen  thai,  72 
Wis.  814. 

And  under  the  English  companies  clauses  act 
of  1845,  SS  43,  63,  and  the  companies  clauses 
act  of  1863,  i  24,  the  right  given  holders  of 
Btock  of  inspecting  the  registers  of  the  company 
is  not  confined  to  an  inspection  of  the  names 
and  addresses  only  of  the  holders  of  stock,  but 
extends  also  to  an  inspection  of  the  amounts  of 
stock  held  by  the  other  stockholders.  Holland 
V.  Dickson,  L.  R.  37  Ch.  Div.  669,  57  L.  J.  Ch.  N. 
S.  502,  58  L.  T.  N.  S.  845,  86  Week.  Rep.  320. 

But  N.  J.  act,  I  50,  with  relation  to  coi-pora- 
tions  authorizing  the  chancellor  or  the  supreme 
court  or  any  justice  thereof  to  order  that  the 
books  of  a  corporation  be  brought  Into  the 
state,  does  not  extend  to  and  include  the  papers 
and  memoranda  of  the  company.  Huylar  v. 
Cragln  Cattle  Co.  42  N.  J.  Eq.  139,  40  N.  J.  Eg. 
392. 

And  the  right  guaranteed  to  stockholders  of  a 
corporation  by  a  provision  in  Its  by-laws  that 
the  treasurer  shall  keep  or  cause  to  be  kept  a 
full  and  accurate  account  of  all  the  business  of 
the  company  in  suitable  books,  which  books 
shall  at  all  times  be  open  to  the  Inspection  of 
any  of  the  stockholders,  is  the  right  to  Inspect 
the  books  of  account  of  the  business  of  the  com* 
pany.  and  does  not  Include  the  right  to  Inspect 
the  stock  ledger,  the  expression  "business  of  the 
company"  having  reference  to  Its  manufactur- 
ing and  commercial  transactions.  Lyon  v. 
American  Screw  Co.  16  R.  I.  472. 

And  a  deed  of  settlement  of  a  joint-stock 
company  formed  under  7  &  8  Vict.  chap.  110, 
and  registered  under  that  act,  and  afterwards 
under  19  ft  20  Vict.  chap.  47,  containing  a  clause 
that  "the  books  wherein  the  proceedings  of  the 
company  are  recorded  shall  be  kept  at  the  prin- 
clpai  office  of  the  company,  and  shall  be  open 
to  the  inspection  of  the  shareholders  every  day 
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of  the  year  except  on  Sundays  and  holidays," 
which  provides  that  separate  books  shall  be 
kept  of  the  minutes  of  the  proceedings  at  the 
general  meetings  of  the  shareholders,  and  of  the 
minutes  of  the  proceedings  of  the  directors, 
gives  shareholders  the  power  to  Inspect  tho 
book  of  minutes  of  the  proceedings  of  the  gener- 
al meetings  only,  and  not  the  book  of  minutes  of 
the  proceedings  of  the  directors.  Queen  v. 
Marlquita  &  N.  6.  Mln.  Co.  1  El.  ft  El.  280. 

So,  a  shareholder  In  a  corporation  sued  by 
the  company  for  calls  under  a  provision  In  thq 
charter  empowering  the  directors  to  make  calla 
under  certain  regulations,  and  directing  them  to 
enter  their  proceedings  in  the  books,  and  declar- 
ing it  competent  for  stockholders  at  any  general 
or  si>eclal  meeting  of  the  company  to  call  for 
and  Inspect  all  books  and  documents  relating  to 
the  company,  and  to  require  any  information 
from  the  directors,  is  not  entitled  to  Inspect  tho 
minute  book  of  the  company  and  of  the  direct- 
ors' meeting, — particularly  with  respect  to  the 
claim  upon  which  he  was  sued  for  the  purpose 
of  framing  his  pleading.  Birmingham,  B.  ft  T. 
Junction  B.  Co.  v.  White.  5  Jur.  800,  4  Perry 
&  D.  649,  1  Q.  B.  282,  2  Railway  Cas.  863. 

And  the  general  turnpike  act,  8  Geo.  IV.,  chap. 
126,  S  73,  which  re-enacted  a  local  act  direct- 
ing that  the  trustees  of  the  turnpike  company 
shall  keep  a  book  in  which  they  shall  enter 
their  accounts,  which  book  shall  be  open  to  the 
inspection  of  the  trustees  or  any  creditor  on  the 
tolls,  directing  that  all  turnpike  roads  shall 
keep  a  book  of  their  orders  and  proceedings 
which  shall  be  open  to  the  Inspection  of  any  of 
the  trustees,  supersedes  the  provisions  of  the 
original  local  turnpike  act,  directing  that  the 
trustees  shall  keep  books  In  which  they  shall 
enter  their  accounts  and  their  orders  and  pro- 
ceedings, and  that  all  persons  shall  have  access 
to  such  entries,  and  thereby  limits  the  power  of 
Inspection  given  In  the  previous  act  to  tho 
whole  public,  to  trustees  and  creditors  In  the 
respective  cases  of  orders  and  accounts.  King 
V.  Trustees  of  Northleach  ft  Witney  Roads,  5 
Barn,  ft  Ad.  978. 

The  fact  that  a  stockholder  requested  and 
prayed  for  an  Inspection  of  more  than  be  was 
entitled  to  Inspect,  however,  does  not  justify 
the  court  In  denying  him  the  right  to  make  any 
Inspection.  Ellsworth  v.  Dorwart,  95  Iowa,  108. 

But  Mich.  Comp.  Laws,  |  1915,  providing 
that  plank-road  companies  shall  keep  a  stock- 
book  which  shall  be  open  at  the  office  of  th« 
corporation  during  business  hours,  for  the  In- 
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an  inspection  of  such  books  as  it  keeps  for 
the  purpose  of  recording  the  trauiiactions 
which  ilie  statute  gives  the  stockholder  a 
rigfat  to  know. 

1  Beach,  Priv.  Corp.  S  77 ;  Mitchell  v.  Rub- 
ber Reclaiming  Co.  (N.  J.)  24  Atl.  407; 
Oook,  Stock  ft  Stockholders,  SS  511,  519, 
footnote  3;  4  Thomp.  Corp.  §§  4406,  4412, 
4414. 

The  directors  are  deemed  to  be  the  mind 
snd  soul  of  the  corporate  entity.  What 
they  do  the  corporation  does,  and,  converse- 
ly, what  the  corporation  does,  they  do.  They 
are  the  corporation  to  all  purposes,  as  in 
Maryland  the  trustees  of  a  religious  society 
are  the  body  politic. 

Maynard  v.  Firemen's  Fund  Ins,  Co.  34 
Cal.  48,  01  Am.  Dec  672;  Morse,  Banks  ft 
Banking;,  90;  17  Am.  ft  Eng.  Enc.  Law,  pp. 
57.  58,  87;  1  Beach,  Priv.  Corp.  $  227;  Bur- 
rill  V.  yahani  Bank,  2  Met.  163,  35  Am.  Dec. 


395;  1  Morawetz,  Priv.  Corp.  §§  610,  517, 
536;  Genesee  County  8av.  Bank  v.  Michigan 
Barge  Co.  52  Mich.  438;  Hoyt  v.  Thompson, 
19  N.  Y.  207 ;  Cleveland  d  M.  R.  Co.  v.  Him- 
rod  Furnace  Co.  37  Ohio  St.  321. 

When,  therefore,  the  statute  says  the  pres- 
ident and  directors  shall  keep,  etc.,  it  is 
equivalent  to  saying  the  corporation  shall 
keep,  because  the  transactions  of  the  presi- 
dent and  directors  cover  the  whole  ground 
of  corporate  activity. 

Cook,  Stock  ft  Stockholders,  SS  708,  709, 
712. 

Whatever  language  is  used,  everywhere  the 
purporie  is  to  give  the  stockholders  an  inspec- 
tion of  the  books  of  the  company.  The 
most  liberal  interpretation  is  given  to  the 
statutes,  because  the  relation  of  trustee  and 
cestui  que  trust  exists  between  the  direc- 
tors and  stockholders,  and  courts  seek  to  fa- 
vor the  cestui  que  trust  in  all  cases. 


spection  of  all  persons.  fumlRhes  no  remedy  to 
a  stockholder  !n  such  a  corporation,  where  bo 
asked  for  Inspection  of  all  the  books,  recnrdn. 
and  papers  of  the  company,  as  such  a  demand 
is  not  within  the  statute.  People,  Bishop,  v. 
Walker.  9  Mich.  328. 

So,  a  corporation  cannot  be  permitted  to  de- 
feat the  provisions  of  the  Revised  Statutes  re- 
quiring corporations  to  keep  stock-books  open 
to  inspection  by  stockholders,  by  omitting  to 
keep  the  book  prescribed,  and  if  It  does  not  keep 
the  book  which  the  statute  prescribes,  it  Is  itfi 
duty  to  permit  an  inspection  of  such  as  it  doe«i 
keep  for  the  purpose  of  recording  the  transac- 
tions which  the  statute  gives  the  stockholders 
the  right  to  know.  People,  Richmond,  v. 
Pacific  Mail  S.  S.  Co.  50  Barb.  280. 

And  a  stockholder  of  a  corporation  cannot 
be  deprived  of  the  right  to  Inspect  the  stock- 
books  of  the  corporation  because  they  are  kept 
In  a  particular  way  or  because  they  contain, 
along  with  the  Information  to  which  he  Is  en- 
titled, other  Information  which  he  has  no  right 
to  know.     Ibid. 

Irrelevant  parts  of  books  of  a  corporation  on 
examination  by  a  stockholder  may  be  sealed  up. 
Napier  v.  Staples,  2  Molloy,  270. 

And  the  books  of  a  foreign  corporation  organ- 
ized and  doing  bualness  In  a  distant  state,  and 
\ihich  are  probably  In  dally  and  frequent  use, 
ihould  not  be  required  to  be  produced  before  a 
referee  In  the  state  by  an  order  for  inspection, 
bac  awom  copies  of  their  contents  which  re- 
late to  the  subject-matter  mentioned  in  the 
order  should  be  produced  and  delivered  within 
a  reasonable  time  to  be  designated  by  the  order. 
Errln  v.  Oregon  R.  ft  Nav.  Co.  22  Hun,  506. 

The  book  which  a  corporation  Is  required  to 
keep  at  its  office  for  inspection  of  stockholders, 
by  N.  Y.  Laws  1848,  chap.  40,  f  25,  is  dull  nod 
by  the  character  of  the  entries  which  it  must 
<x)ntaln  which  relate  to  stockholders,  the  shareR 
owned  by  them  respectively,  and  the  amount  of 
stock  actually  paid  in ;  and  the  fact  that  u 
itockholder  requests  to  inspect  the  stockbook 
and  record  book  of  ihe  company  when  the  books 
containing  the  store  entries  were  known  as  tho 
certificate  book  and  stock  ledger,  does  not  pre- 
▼oit  a  recovery  of  the  penalty  prescribed  by 
that  statute,  for  its  violation.  Kelsey  v. 
PlaLdler  Process  Fermentation  Co.  20  N.  Y.  S. 

%,  Elfect  of    httsiness   convenience  or   necessity 

on. 

The  fact  that  if  many  shareholders  should  de- 
45  L.  R.  A. 


mand  the  right  of  inspection  separately,  there 
might  be  some  confunlon  caused  in  the  exercise 
of  it.  cannot  be  considered  against  the  right  of 
a  shareholder  to  an  InHoectlon.  Com.  v.  Phila- 
delphia &  R.  R.  Co.  3  Pa.  Dlst.  R.  11.5. 

And  under  1  Starr  ft  C.  (111.)  Stat.  616,  pro-, 
viding  that  every  stockholder  in  a  stock  corpo- 
ration shall  have  the  right  at  all  reasonable 
hours  by  himself  or  by  hlH  attorney  to  examine 
the  records  and  books  of  account  of  the  corpora- 
I  tion,  business  necessity  cannot  be  regarded  as 
a  sufficient  excuse  for  noncompliance  with  the 
law.  Crown  Coal  ft  Tow  Co.  ▼.  Thomas,  60  111. 
App.  234. 

So,  the  duty  of  the  directors  and  executive  of- 
ficers of  a  bank  under  the  Missouri  statute  Is  to 
permit  the  examination  of  the  books  of  a  bank 
upon  proper  and  reasonable  request  of  the 
stockholder,  and  such  examination  cannot  be  re« 
fused  on  the  ground  that  the  bank  occupies 
such  a  confidential  and  trust  relation  toward 
its  customers  and  depositors  that  It  would  bo 
a  breach  of  duty  on  the  part  of  the  bank  to  open 
up  its  books  for  Inspection.  State,  Doyle,  v. 
Laugh  1  In,  53  Hfo.  App.  542. 

And  a  corporation  not  denying  that  an  Inspec- 
tion of  Its  stock  ledger  would  give  a  stockholder 
demanding  It  information  to  which  he  had  a 
right  cannot  justify  its  refusal  to  exhibit  it  on 
the  ground  that  it  is  also  a  book  of  accounts 
between  the  company  and  its  shareholders, 
showing  their  dealings  In  the  stock  of  the  com- 
pany, and  that  it  Is  always  regarded  as  confi- 
dential between  the  parties  concerned,  and  that 
the  information  might  be  used  for  improper 
purpoBes.  l*eopIe,  Richmond,  v.  Pacific  Mall  S. 
S.  Co.  50  Barb.  280. 

And  the-  policy  of  a  corporation  or  the  desire 
of  its  officers  to  prevent  a  disclosure  of  the  pri- 
vate affairs  of  the  stockholders  by  furnishing 
their  names  and  the  accounts  is  no  answer  to 
a  demand  by  a  stockholder  of  the  right  to  In- 
spect the  corporate  books.  Com.  v.  Philadel- 
phia ft  R.  R.  Co.  3  Pa.  Dlst.  R.  115. 

And  the  shareholders  of  a  corporation  are  en- 
titled to  Inspect  the  books  and  papers  of  the 
company  which  are  their  property,  though  there 
is  a  secrecy  clause  In  the  articles  of  association, 
and  though  in  the  course  of  inspection  they  will 
become  acquainted  with  matters  which  should 
be  kept  secret,  but  it  is  their  duty  not  to  di- 
vulge the  information  so  acquired,  and  the  court 
will  restrain  them  by  Injunction  from  so  doing, 
and  punish  them  if  they  should  do  so.  lie  Bir- 
mingham Bkg.  Co.  36  L.  J.  Ch.  N.  S.  150,  15  L. 
T.  N.  S.  203. 

In  Rodger  Ballast  Car  Co.  v.  Perrln  (111.)  17 
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1  Greenl.  Ev.  §§  120,  121,  474,  483,  485;  | 
Cook,  Stock  &  Stockholders,  §  727 ;  4  Thomp. 
Corp.  §§  4406-4414. 

Mr.  J.  A.  Mason,  for  appellee: 

The  words  "accounts  of  the  transactions 
of  the  prasident  and  directors"  certainly 
must  be  understood  as  meaning  the  ordinary 
minutes  of  their  proceedings,  their  resolu- 
tions, orders,  and  records  of  their  actions 
fts  a  governing  body,  and  not  the  bank  books, 
day  books,  ledgers,  correspondence,  etc., 
usually  kept  by  any  reasonably  prudent  busi- 
ness person  or  corporation. 

While  the  appellant  is  a  stockholder  in  the 
said  mills,  he  is  also  at  the  same  place  a 
rival  and  competitor  in  a  like  business  as 
tfia.t  conducted  by  the  appellee. 

Without  statutory  provision  "the  stock- 
holder was  not  entitled,  as  a  matter  of  right, 
to  a  mandamus  to  allow  him  to  inspect  the 
minutes  of  the    directors'    meeting^,"    and 


courts  required  strong  cases  before  the  writ 
would  be  issued  for  this  purpose. 

1  Beach,  Priv.  Corp.  §  75;  1  Cook,  Stock  k 
Stockholders,  §  517;  Queen  v.  Mariquita  & 
N.  O.  Min.  Co.  1  El.  &  El.  289;  Alabama  d 
F.  R.  Co.  V.  Rowley,  9  Fla.  508;  Lyon  v. 
American  Screw  Co,  16  R.  I.  472. 

If  the  appellant  seeks  to  rely  upon  a  sup- 
posed common-law  right,  the  demand  is  too 
broad  and  general. 

1  Beach,  Priv.  Corp.  §§  75-79;  2  Addison. 
Torta,  §  1496c;  PeoplCy  Bishop,  v.  Walker, 
9  Mich.  328;  Queen  v.  Mariquita  d  y.  G. 
Min.  Co.  1  El.  &  El.  289;  King  v.  Merchant 
Tailors*  Co.  2  Barn.  &  Ad.  115;  Com.  v.  Em- 
pire Pass.  R.  Co.  134  Pa.  237;  Queen  v.  T'l- 
dertakers  of  Grand  Canal,  1  Ir.  L.  Rep.  337 ; 
Rex  V.  Newcastle  upon  Tyne,  2  Strantre, 
1223:  State,  Rosenfeld,  v.  Ein/itein.  46  X. 
J.  L.  481 ;  People,  Hatch,  ▼.  Lake  Shore  6 
M.  8.  R.  Co.  11  Hun,  1. 


Nat.  Corp.  Rep.  819,  however.  It  was  held  that 
an  Injunction  will  not  lie.  under  the  Illinois  act 
requiring  corporations  to  keep  certain  books  of 
account  and  providing  that  every  stockholder 
shall  have  the  right  at  all  reasonable  times  by 
himself  or  by  his  attorney  to  examine  the  rec- 
ords or  books  of  account  of  the  corporation,  to 
prevent  a  stockholder  from  exercising  his  right 
to  examine  such  books,  or  to  restrain  him  from 
divulging  any  information  obtained  therefrom. 

And  jn  Pratt  v.  Merlden  Cutlery  Co.  35  Conn. 
36,  it  was  held  that  a  mandamus  will  not  issue 
on  petition  of  a  stockholder  of  a  corporation  to 
compel  it  to  keep  its  books  at  the  town  In  the 
state  where  the  office  of  its  treasurer  was  lo- 
cated under  Conn.  Gen.  Stat.  p.  173.  f  407,  pro- 
viding that  the  account  books  of  every  corpora- 
tion shall  be  kept  and  shall  be  open  to  the  ex- 
amination of  stockholders  at  the  town  within 
the  state  where  the  corporation  Is  located,  or 
at  the  office  of  its  treasurer  within  the  state 
where  the  corporation  had  a  factory  and  its 
principal  office  in  that  town  and  a  store  for  the 
sale  of  its  manufactured  goods  in  New  York,  the 
books  pertaining  to  the  manufacturing  being 
kept  at  the  home  office,  but  the  books  contain- 
ing accounts  of  sales  and  the  bank  account  be- 
ing kept  In  New  York,  where  the  keeping  of  the 
latter  books  in  New  York  was  indispensable  to 
its  business,  where  every  facility  for  obtaining 
information  was  given  the  stockholder,  and  a 
monthly  statement  of  the  New  York  books  was 
entered  in  the  books  at  the  home  office. 

See  also  on  this  subject,  Be  Plerson,  28  Misc. 
726,  infra,  VI.  a. 

h.  To  tDhat  corporationa  applicable, 

1.  Domestic  corporations. 

It  has  never  been  denied  that  the  common- 
law  doctrine  of  the  right  of  a  stockholder  to 
inspect  the  books  of  a  corporation  applies  to  all 
domestic  stock  companies,  and  it  is  plain  that 
all  the  statutory  provisions  on  the  subject  were 
especially  intended  to  apply  to  that  class  of  cor- 
porations. 

2.  Foreign  corporations. 

In  People,  Field,  v.  Northern  P.  R.  Co.  18 
Jones  &  S.  456,  it  was  intimated,  but  not  de- 
cided, that  the  courts  of  a  state  have  no  power, 
in  the  absence  of  statutory  provision,  to  inter- 
fere with  a  foreign  corporation  or  control  It  by 
mandamus  or  compel  it  to  permit  stockholders 
to  inspect  its  books. 

And  in  Re  Rappleye,  43  App.  DIv.  84,  It  was 
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held  that  a  stockholder's  right  to  inspect  the 
books  of  a  foreign  corporation  depends  upon  the 
law  of  that  corporation's  being,  and  can  only  b? 
enforced  by  the  court  of  its  legal  existence,  such 
corporation  having  no  legal  entity  in  the  state 
although  Its  officers,  property,  and  books  may  b< 
found  there. 

L'nder  N.  Y.  Laws  1842,  chap,  165,  however, 
it  Is  the  absolute  duty  of  a  transfer  agent  in  this 
state  of  any  monied  or  other  corporation  exist- 
ing  beyond  the  jurisdiction  of  the  state,  to  ex- 
hibit at  all  reasonable  times  during  the  usual 
hours  of  transacting  business  to  any  stockhold- 
er of  a  foreign  corporation  when  required  by 
him,  the  transfer  book  of  such  foreign  corpora* 
tion,  and  also  a  list  of  the  stockholders  thereof, 
if  he  has  power  to  do  so.  Kennedy  v.  Chicago, 
R.  I.  &  P.  R.  Co.  14  Abb.  N.  C.  326 ;  People,  Del 
Mar,  V.  St.  Louis  &  S.  F.  R.  Co.  19  Abb.  N.  C.  1 ; 
Commerford  v.  Williams,  etc.,  Co.  N.  Y.  L.  J.  Oct 
7,  1890,  cited  in  1  Cook,  Stock  &  Stockholders  & 
Corp.  Law.  p.  680. 

And  under  the  New  York  stock  corporation 
law,  as  amended  by  Laws  1897,  chap.  384.  pro- 
viding that  every  foreign  stock  corporation 
having  an  office  for  the  transaction  of  business 
in  the  state,  with  certain  exceptions,  shall  keep 
therein  a  book  to  be  known  as  a  stock-book, 
open  to  inspection  by  stockholders,  such  book 
must  be  kept  In  the  office  referred  to,  and  a 
stockholder  has  the  right  to  insist  upon  their 
making  an  inspection  of  the  book,  and  is  not  re- 
quired to  go  elsewhere  for  that  purpose.  Reck- 
nagel  v.  Empire  Self-Lighting  Oil  Lamp  Co.  24 
Misc.  193. 

And  that  a  law  exists  in  the  state  in  which 
a  foreign  corporation  was  formed,  requiring  it 
to  keep  a  stock  register  or  transfer  book  at  the 
home  office  In  that  state,  Is  no  answer  to  an  ap- 
plication for  mandamus  to  compel  the  exhibition 
of  the  transfer  book  of  the  corporation  to  a 
stockholder  in  the  state,  where  it  appears  tbat 
the  company  has  a  book  containing  entries  of 
transfers  of  stock  in  the  state,  though  it  may  be 
known  by  another  name.  People,  Del  Mar,  ▼. 
St.  Louis  &  S.  F.  R.  Co.  19  Abb.  N.  C.  1. 

Under  1  Starr  &  C.  (111.)  Stat.  p.  616,  requir- 
ing that  the  directors  and  trustees  of  a  slock 
corporation  shall  cause  to  be  kept  at  its  prin- 
cipal office  or  place  of  business  in  the  state  cor- 
rect books  of  account  of  all  its  business  which 
shall  be  open  to  inspection  by  stockholders  at 
all  reasonable  times,  copies  or  duplicates  may 
properly  be  kept  In  the  state  in  Hen  of  the  origi- 
nal books ;  but  the  fact  that  extra  expense 
would  be  entailed  by  keeping  two  sets  of  books 
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No  specific  request  or  demand  was  made. 
Xo  proper  purpose  was  shown  or  stated. 
Hence  no  refusal  on  part  of  appellant  of  in- 
spection of  accounts  of  transactions  of  pres- 
idents and  directors. 

King  v.  Proprietors  of  Wilts  d  B.  Canal 
ISavigation,  3  Ad.  k  El.  477;  Queen  v.  XJn- 
dcrtakers  of  Grand  Canal  Co,  1  Ir.  L.  Rep. 
337;  High,  Extr.  Legal  Rem.  SS  13,  310. 

Even  though  there  was  a  proper  demand  to 
inspect  the  accounts  of  the  transactions  .of 
the  president  and  directors,  and  a  refusal  to 
permit  the  inspection  if  the  reasons  are 
purely  capricious,  curious,  suspicious,  and 
fipeculative.  courts  will  not  grant  the  writ. 

Com.,  Sellers,  v.  Phamiw  Iron  Col  105  Pa. 
HI,  51  Am.  Rep.  184;  1  CkK>k,  Stock  k 
Stockholders,  S  514,  note;  1  Beach,  Priv. 
Corp.  §  766;  People,  Bishop,  ▼.  Walker,  9 
Mich.  328 ;  Lyon  ▼.  American  ficrew  Co.  16 
R.  I.  472 ;  King  v.  Merchant  Tailors*  Co.  2 


Bam.  k  Ad.  115;  Birmingham,  B.  d  T.  JunC' 
tion  R.  Co.  V.  White,  1  Ad.  k  El.  N.  S.  281 ; 
French  v.  Mcidllan,  43  Hun,  188;  State, 
Rosenfeld  v.  Einstein,  46  N.  J.  L.  482;  4 
Thomp.  Corp.  §§  4419,  4420,  4428;  Pratt  v. 
Meriden  Cutlery  Co.  35  Ck>nn.  36;  Imperial 
Gas  Co.  Y.  Clarke,  7  Bing.  95. 


J.J  delivered  the  opinion  of  the 
court: 

Weittfaenmayer  filed  a  petition  for  the 
writ  of  mandamus  against  Bitner,  secretary 
of  the  Windsor  Knitting  Mills,  a  corpora- 
tion. The  petitioner  is  a  stockliolder  in  the 
said  company,  owning  twenty-five  shares  of 
its  stock  of  the  par  value  of  $100  a  share. 
He  asserts,  in  suhstance,  that  he  has  a  right 
to  inspect  the  accounts  of  the  transactions 
of  the  president  and  directors  of  the  corpo- 
ration, and  that  Bitner,  its  secretary,  re- 
fuses to  permit  him  to  make  the  inspection^ 


1b  Immaterial.  Crown  Coal  &  Tow  Co.  v.  Thom- 
u.  60  111.  App.  234. 

And  refusal  of  a  request  of  a  stockholder  In  a 
corporation  for  opportunity  to  Inspect  the  books, 
which  request  was  not  unreasonable,  Ir  a  proper 
cause  under  N.  J.  Stat.  Rev.  p.  186,  |  50,  for  or- 
dering the  books  to  be  brought  Into  the  state  In 
order  that  the  stockholders  might  havt  an  op- 
portunity of  inspecting  them  there,  liuylar  v. 
Cragln  Cattle  Co.  40  N.  J.  Eq.  392. 

So.  a  statute  of  another  state  under  which  a 
corporation  Is  formed,  which  allows  it  to  keep 
an  office  outside  of  that  state  and  to  keep  txroks 
OQtside  of  It,  and  allows  business  to  be  ti\:ns- 
acted  elsewhere  than  In  that  state,  and  requires 
the  officers  of  the  company  to  furnish  the  books 
to  stockholders  for  inspection.  Is  not  a  local 
statute  but  is  transitory  in  its  nature,  and  fol- 
lows the  officers  into  another  stat««,  and  pre 
scribes  their  duties  there  as  to  producinie  such 
books  as  well  as  at  home,  so  that  oflicers  having 
charge  of  the  books  of  the  corporation  in  the 
latter  state  may  be  compelled  to  produce  them 
for  the  Inspection  of  stockholders  in  that  state, 
and  stockholders  therein  may  maintain  man- 
damus to  enforce  their  rights  of  inspection. 
State,  Templln,  v.  Farmer,  7  Ohio  C.  C.  429. 

And  a  foreign  corporation  holding  property 
and  doing  business  within  the  state  is  considered 
and  treated  as  a  domestic  corporation  having 
the  same  rights  and  protection  in  carrying  on 
its  business,  and  being  subject  to  the  same  duties 
and  answerable  to  the  same  tribunals,  as  a  do- 
mestic corporation,  and  Is  amenable,  therefore, 
to  a  state  law  providing  for  the  right  of  inspec- 
tion of  the  books  of  a  corporation  by  Its  stock- 
holders. State,  Richardson,  v.  Swift,  7  Iloust. 
(Del.)  137. 

And  a  stockholder  In  a  corporation  Is  entitled 
to  a  mandamus  to  compel  the  custodian  of  cor- 
porate documents  to  allow  aim  to  luspeot  and 
copy  them  at  proper  times  and  on  proper  occa- 
sions, where  he  clearly  shows  a  right  thereto, 
though  he  was  not  a  resident  of  the  state,  tiud 
the  corporation  was  a  foreign  corporation,  when 
it  had  property  in  the  state  and  the  custodian 
who  was  an  officer  of  the  corporation  being  dom- 
iciled within  the  state  having  the  books  theie 
hi.  Swift  V.  State,  Richardson,  7  Iloust.  (Del.) 
3^9;  State.  Richardson,  v.  Swift.  7  Iloust. 
(Del.)  137. 

And  he  is  entitled  to  a  writ  of  mandamus  tor 
the  enforcement  of  such  right  against  hucIi  cus- 
todian, he  being  within  the  Jurisdiction  of  the 
court.  State,  Richardson,  v.  Swift,  7  Houst. 
(Del.)  137. 

And  a  corporation  has  no  power  to  prohibit 
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its  officers  or  agents  who  are  custodians  of  its 
books  and  papers  from  obeying  the  mandate  of 
I  the  court  to  permit  inspection  and  take  copies 
thereof.     Swift  v.  State,  Richardson,  1  Uoust 
(Dei.)  338. 

So,  the  supreme  court  of  the  state  nf  New 
York  has  Jurisdiction  to  allow  a  writ  of  man- 
damus on  application  of  a  nonresident  siocls- 
holder  in  a  foreign  corporation  for  a  iL.andamiis 
to  enforce  his  right  to  inspect  such  books  of  a 
corporation  as  are  within  its  territoiial  Jurls- 
,  diction,  and  such  a  proceeding  is  not  subject  to 
an  objection  that  the  Jurisdiction  can  be  exer- 
cised under  N.  Y.  Code.  |  1780,  in  an  action 
only,  and  not  in  a  special  proceeding,  as  no  dis- 
tinction is  made  between  residents  and  nonresi- 
dents of  the  state.     Re  Crosby,  28  Misc.  300. 

But  an  application  for  a  writ  of  mandamus  to 
compel  a  foreign  corporation  to  exhibit  its  trans- 
fer book  to  a  stockholder  when  no  action  Is 
pending  betwen  them,  if  authorized.  Is  ad- 
dressed to  the  sound  discretion  of  the  court,  and 
should  be  exercised  with  discrimination  and 
care;  and  where  the  stock  owned  by  the  appli- 
cant was  transferred  to  him  long  after  the  reso- 
lution of  the  board  of  directors  of  the  corpora- 
tion authorizing  the  execution  of  a  mortgage 
which  he  opposes,  and  to  aid  which  opposition 
the  Inspection  is  sought,  the  appllca'l.ju  will  be 
denied.  People,  Field,  v.  Northern  P.  R.  Co.  18 
Jones  &  S.  456. 

And  a  proceeding  for  mandamus  cannot  bo 
maintained  In  the  courts  of  the  stale  of  Wew 
York  to  enforce  the  right  of  a  s>tockholdcr  to 
inspect  the  books  and  records  of  a  corporation, 
where  the  corporation  was  organized  under  the 
laws  of  another  state  and  the  stockholder  sim- 
ply asserts  what  he  deems  to  be  his  right  as  a 
member  of  the  company,  and  tiie  application  Is 
not  made  in  an  action,  and  nas  no  relation  to 
any  cause  of  action  which  he  I'ns  ngainst  the 
corporation.  He  Rappleye,  59  N.  Y.  Supp.  338 ; 
Re  Crosby,  59  N.  Y.  Supp.  340. 

In  lie  Crosby,  59  N.  Y.  Supp.  340,  State, 
Richardson,  v.  Swift,  7  Houst.  (Del.)  137,  and 
State,  Templln,  v.  Farmer,  7  Ohio  C.  C.  429, 
supra,  were  distinguished  upon  the  ground  that 
they  seem  to  have  proceeded  upon  views  as  to 
the  Jurisdiction  over  foreign  corporations  pe- 
culiar to  their  respective  states,  but  that  no 
such  Jurisdiction  has  been  conferred  upon  the 
courts  by  the  statutes  of  this  state  in  which  a 
different  view  of  the  common-la<v  Jurisdiction 
has  always  prevailed. 

So,  a  peremptory  writ  of  mandamus  can  ouly 
issue  where  the  facts  are  undisputed,  and  It  is 
within  the  power  of  the  person  to  whom  the  writ 
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He  founds  his  demand  of  right  on  tlie  5th 
section  of  the  23d  article  of  the  Code.  It  is 
in  these  words:  "The  president  and  direct- 
ors of  every  corporation  shall  keep  full,  fair, 
and  correct  accounts  of  their  transactions, 
which  shall  be  open  at  all  times  to  the  inspec- 
tion of  the  stockholders  or  members."  The 
right  thus  given  to  the  stockholder  is  un- 
conditional and  unqualified.  The  stock- 
holder has  a  right  to  the  information  con- 
taii>ed  in  the  accounts  of  the  transactions 
of  the  corporation,  and  he  has  a  right  to 
obtain  this  information  by  his  own  personal 
inspection  of  them.  He  is  not  required  to  ac- 
cept anything  else  in  lieu  of,  or  as  a  sub- 
stitute for,  this  personal  examination.  If 
this  be  denied  him,  an  action  for  damages 
would  be  a  very  inadequate  and  imperfect 
remedy.  The  relief  given  to  him  by  the  law 
would  not  render  complete  justice,  unless  it 
secured  to  him  the  precise  right  which  had 
been   unlawfully  witihheld   from   him.     The 


corporation  is  charged  with  an  imperative 
duty  to  the  stockholder.  It  appears  to  us 
that  the  case  has  every  feature  which  marks 
the  character  of  the  writ  of  mandamus.  In 
George's  Creek  Coal  <&  I.  Co,  v.  Allegany 
County  Comrs.  59  Md.  255,  speaking  of  this 
writ,  the  court  said :  "Its  office,  as  general- 
ly used,  is  to  compel  corporations,  inferior 
tribunals,  or  public  officers  to  perform  their 
functions,  or  some  particular  duty  imposed 
upon  them,  which,  in  its  nature,  is  impera- 
tive, and  to  the  performance  of  which  the 
party  applying  for  the  writ  has  a  clear  legal 
right.  The  process  is  extraordinary,  and, 
if  the  right  be  doubtful,  or  the  duty  discre- 
tionary, or  of  a  nature  to  require  the  exer- 
cise of  judgment,  or  if  there  be  any  ordinary 
adequate  legal  remedy  to  wfhich  the  party  ap- 
plying could  have  recourse,  this  writ  will 
not  be  granted."  Foster  v.  White,  86  Ala. 
467,  was  very  much  like  the  present.  The 
Code  of  Alabama  provided  (§  1677)  that  the 


would  issue  to  perform  the  act,  and  It  will  not  Is- 
sue to  compel  the  transfer  agent  of  a  foreliem 
corporation  to  exhibit  to  a  stockholder  the 
transfer  book  and  a  list  of  the  stockholders, 
which  he  declined  to  do  upon  the  ground  that 
the  books  had  been  sent  to  the  home  office  In  an- 
other state,  and  were  not,  therefore,  under  his 
control.  People,  Hoffman,  v.  Tedcastle,  12 
Misc.  469. 

In  the  above  case  People,  Del  Mar,  v.  St. 
Louis  &  S.  F.  R.  Co.  44  Hun,  552,  infra,  VIII. 
a,  was  limited  and  explained,  the  court  saying 
that  that  case  did  not  authorize  a  reference  as 
to  a  disputed  fact,  but  one  where  further  infor- 
mation was  required. 

So,  N.  Y.  Laws  1842,  chap.  165,  3  Edmund's 
Gen.  Stat.  677,  to  compel  transfer  agents  of 
foreign  corporations  to  exhibit  a  list  of  the 
stockholders  thereof,  Is  applicable  only  to  the 
transfer  agents  in  the  state  of  foreign  corpora- 
tions, and  it  Is  only  upon  such  transfer  agent 
or  his  clerk  or  officers  that  the  forfeiture  pro- 
vided for.  by  that  act  Is  Imposed,  and  proceed- 
ings for  a  writ  of  mandamus  to  compel  the  ex- 
hibition of  the  transfer  books  of  a  foreign  cor- 
poration and  of  a  list  of  the  stockholders  can 
properly  be  taken  against  such  transfer  agent 
only.  People,  Hatch,  v.  Lake  Shore  &  M.  S.  K. 
Co.  11  Huu,  1. 

A  statute  providing  that  the  stockholders  of 
all  private  corporations  have  the  right  of  access 
to  Inspection  and  examination  of  the  books, 
records,  and  papers  of  the  corporation  at  rea- 
sonable and  proper  times  applies  to  national 
banks.     Winter  v.  Baldwin,  89  Ala.  483. 

And  U.  S.  Kev.  Stat.  §§  5240,  5241,  authoriz- 
ing the  appointment  of  bank  examiners  by  the 
comptroller  of  the  currency,  and  providing  that 
banks  shall  not  be  subject  to  any  visitorlal  pow- 
ers other  than  those  authorized  by  Congress  or 
vested  In  the  courts  of  Justice,  Is  not  intended 
to  curtail,  or  even  to  regulate,  the  rights  of 
stockholders  or  their  relations  toward  the  bank, 
so  as  to  exempt  the  bank  from  operation  of  the 
state  statute  giving  stockholders  the  right  to 
Inspect  their  books.     Ibid. 

The  provisions  of  N.  Y.  Act  1842,  p.  165,  de- 
signed to  compel  transfer  agents  of  foreign 
corporations  to  exhibit  lists  of  their  stockhold- 
ers, have  no  application  to  domestic  cori)ora- 
tlcns.     Sage  v.  Lake  Shore  &  M.  S.  R.  Co.  70  N. 

Y.  220. 

8.  Insolvent  corporations. 

The  question  whether  or  not  an  Inspection  of 
books  will  be  accorded  to  a  stockholder  when 
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the  corporation  Is  Insolvent  and  has  gone  Into 
the  hands  of  a  receiver  Is  one  resting  In  the  dis- 
cretion of  the  court  unhampered  by  any  deci- 
sions touching  the  right  to  such  an  Inspection, 
while  the  corporation  was  still  a  going  conoera 
In  the  bands  of  Its  officers  and  directors. 
Chable  v.  Nicaragua  Canal  Constr.  Co.  59  Fed. 
Rep.  846. 

The  rI0it  of  an  Individual  stockholder  to  ob* 
tain  from  the  court  an  inspection  of  the  books 
of  the  corporation  In  the  court's  custody  In  th« 
hands  of  a  receiver,  in  order  to  inform  himself 
as  to  past  transactions  and  the  present  condi- 
tion, or  to  enable  him  to  determine  what  may 
be  most  conducive  to  the  protection  of  his  In- 
terests as  a  stockholder  In  the  future.  Is  on* 
entitled  to  the  favorable  consideration  of  a 
court  oif  equity.     Ibid. 

And  a  stockholder  who  In  good  faith  asks  for 
an  examination  of  the  books  of  a  corporation  in 
the  custody  of  the  court  In  the  hands  of  a  re- 
ceiver In  order  to  enable  him  to  determine 
whether  or  not  a  proposed  plan  of  reorganiza- 
tion is  a  desirable  one  for  himself  and  the  other 
stockholders  to  enter  Into,  should  be  accorded 
such  Inspection  under  proper  regulations  as  to 
time  and  circumstance,  so  as  not  to  Interfere 
either  with  the  transaction  of  the  receiver's 
duties  or  with  such  Inspection  as  his  fellow 
members  may  be  entitled  to.     Ibid. 

A  receiver  of  a  corporation  Is  an  officer  of  the 
court  and  a  trustee  for  the  stockholders  and 
bondholders ;  and  stockholders  are  entitled  to 
an  inspection  of  his  books,  papers,  and  ac- 
counts, relating  to  the  receivership,  which 
should  be  allowed  on  all  reasonable  applications 
made  for  that  purpose,  though  he  should  not  be 
subjected  to  purely  Inquisitive  or  fishing  expedi- 
tions.    B'owler's  Petition,  9  Abb.  N.  C.  26S. 

And  an  application  by  a  stockholder  of  a 
corporation  In  the  hands  of  a  receiver  for  man- 
damus to  compel  the  receiver  to  exhibit  bis 
books,  accounts,  and  contracts  for  the  Inspection 
of  a  stockholder  as  distinguished  from  those  of 
the  company  prior  to  his  appointment,  based  on 
charges  made  against  him  In  regard  to  the  exe- 
cution of  the  trust,  should  be  granted  unless 
some  good  reason  is  shown  to  exist  why  such 
inspection  should  not  be  made.     Ibid. 

And  stockholders  should  be  permitted  to  ex- 
amine the  books  of  a  bank  and  take  atKstrtcts 
thereon  for  the  purpose  of  obtaining  Informa- 
tion with  reference  to  the  condition  of  the  bank, 
its  property,  assets,  and  liabilities  after  it  bu 
been    judicially    dissolved,    and    its   corporats 
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stockholders  of  private  corporations  should 
"have  the  right  of  access  to  and  inspection 
and  examination  of  the  books,  records, 
and  papers  of  the  corpomtions  at  rea- 
sonable and  proper  times."  It  was  held 
by  the  court  that  a  stockholder  could 
enforce  his  statutory  right  by  mandamus; 
and  that,  if  his  petition  alleges  an  ap- 
plication at  a  reasonable  and  proper 
time,  and  its  refusal,  it  is  not  neces- 
sary that  it  should  aver  a  definite  legitimate 
purpose  in  making  the  application,  or  nega- 
tive an  improper  purpose;  and  that,  if  any 
good  reason  existed  why  the  inspection 
should  not  be  permitted,  it  ought  to  be  shown 
as  a  matter  of  defense.  We  may  also  refer 
to  1  Redfield  on  Railways,  467:  "No  better 
general  rule  can  be  laid  down  upon  this  sub- 
ject th€ui  that  where  the  charter  of  a  corpo- 
ration, or  the  general  statute  in  force  and 
applicable  to  the  subject,  imposes  a  specific 
duty,  either  in  terms  or  by  fair  and  reason- 


able construction  and  implication,  and  there- 
is  no  other  specific  or  adequate  remedy,  the- 
writ  of  mandamus  will  be  awarded."  It  is 
stated  in  the  answer  to  the  petition  that 
Weinhenmayer  is  engaged  in  the  manufac- 
ture and  sale  of  hosiery  and  knit  goods,  and 
is  a  rival  and  competitor  of  the  Windsor  Knit- 
ting Mills  in  business,  and  that  he  desired 
an  examination  of  the  books,  documents,  and 
records  of  the  corporation  for  the  purpoipe- 
of  obtaining  information  to  be  used  by  him 
in  the  conduct  of  his  own  business,  to  the  in- 
jury and  loss  of  the  said  corporation.  This 
purpose  is  denied  by  the  petitioner  in  his 
replication,  and  no  proof  whatever  was  of- 
fered to  sustain  the  charge  at  the  trial.  But 
the  petitioner's  right  would  not  be  forfeited 
by  any  such  cause.  The  right  is  given  to  him 
as  a  stockholder  by  statute,  and  is  absolute, 
and  not  made  to  depend  upon  any  circum- 
stances but  the  ownership  of  the  stock.  It 
is  easy  to  see  that  there  might  be  good  rea- 


rights,  privileges,  and  franchises  adjudged  to 
be  forfeited,  and  that  its  property  and  assets  bo 
applied  to  the  payment  of  its  debts,  and  the 
balance,  if  any,  distributed  among  its  stockhold- 
ers, and  a  receiver  appointed.  People  v.  Cata- 
ract Bank,  5  Misc.  14. 

But  receivers  having  nothing  to  do  with  the 
stock  and  internal  management  of  a  corporation 
need  not*  be  made  parties  defendant  in  a  pro- 
ceeding for  a  mandamus  to  enforce  a  stockhold- 
er's right  to  Inspection  of  the  stock-books  of  tbe 
corporation.  Com.  v.  Philadelphia  &  R.  R.  Co.  3 
Pa.  Dlst.  R.  115. 

And  an  application  by  a  stockholder  of  n 
corporation  In  the  hands  of  a  receiver  for  an  In' 
apectlon  of  the  books  of  the  corporation,  the 
object  of  which  is  to  obtain  material  to  be  usecl 
In  convincing  other  stockholders  that  a  plan  of 
reorganization  Is  one  which  should  not  be  car- 
ried out,  will  ^e  refused  where  it  appears  that 
he  did  not  become  a  stockholder  nntil  nearly  six 
months  after  the  appointment  of  the  receiver, 
and  that  therefore  he  occupied  a  position  of  a 
mere  speculator.  Chable  v.  Nicaragua  Canal 
Constr.  Co.  51)  Fed.  Rep.  846. 

And  the  provision  of  the  companies  act  of 
1862,  §  22,  that  the  register  of  an  incorporated 
company  Is  to  be  open  to  inspection  on  payment 
therefor  by  any  member  of  the  company  or  by 
any  other  person  durlug  business  hours  for  not 
less  than  two  hours  each  day,  does  not  apply  to 
the  case  of  a  company  In  liquidation,  where  tho 
register  has  passed  into  the  hands  of  a  liqui- 
dator. Re  Kent  Coalfields  Syndicate,  67  L.  J. 
Q.  B.  N.  S.  500,  11898  J  1  Q.  B.  754,  78  L.  T.  N. 
S.  443. 

And  a  clause  In  the  articles  of  association  In 
a  company  directing  that  the  books  of  account 
thereby  directed  to  be  kept  should  be  open  lo  ilie 
Inspection  of  the  shareholders  during  the  hours 
of  business,  subject  to  any  reasonable  restric- 
tions as  to  the  time  and  manner  of  Inspc'tlng 
the  same  that  might  be  imposed  by  the  company 
In  general  meeting,  Is  not  appllcablf^  after  the 
company  has  gone  Into  voluntary  liquidation. 
Re  Yorkshire  Fibre  Co.  L.  R.  0  Eq.  650,  18  Week. 
Rep.  541. 

The  authority  of  the  couii:  In  an  application 
by  a  stockholder  of  a  corporation  in  the  bands 
of  a  receiver  for  a  mandamuti  to  enforce  his 
right  to  make  extracts  from  the  corporation 
books  does  not  rest  upon  the  technical  right  of 
stockholders  or  creditors  as  beivvtcn  themselves 
and  the  corporation  under  the  statutes  relating 
to  corporations,  but  upon  grounds  of  justice 
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and  equity  In  adn.Inl.^terlng  the  trust  In  the 
hands  of  the  receiver,  and  the  matter  Is  there- 
fore one  for  the  exercise  of  the  tiiscrotlon  of  the 
court.     Re  TIebout,  19  N.  Y.  Week.  Dig.  570, 

IV.  The  remedy. 

a.  By  mandamtts. 

The  usual  and  customary  method  of  enforcing 
a  stockholder's  right  to  inspect  the  books  of  the 
corporation  is  by  mandamus  addressed  to  the 
custodian  of  the  books. 

And  that  mandamus  Is  the  proper  remedy  ot 
a  stockholder  who  is  denied  the  right  to  inspect 
the  books  of  a  corporation  Is  held  In  State,  Wil- 
son, V.  St.  Louis  &  S.  F.  R.  Co.  29  Mo.  App.  301 ; 
Cockbum  v.  Union  Bank,  13  La:  Ann.  289 ; 
State,  Richardson,  v.  Swift,  7  Houst.  (Del.)  137  ; 
Stettauer  v.  New  York  &  S.  Constr.  Co.  42  N.  J. 
Eq.  46 ;  Re  Crosby,  28  Misc.  300 ;  People,  Harrl- 
man,  v.  Paton,  20  Abb.  N.  C.  195:  People, 
Hatch,  V.  Lake  Shore  &  M.  S.  R.  Co.  11  Hun,  1 : 
People,  Richmond,  v.  Pacific  Mail  S.  S.  Co.  50 
Barb.  280;  People,  Mulr,  v.  Throop,  12  Wend. 
183;  State,  Bergenthal,  v.  Bergenthal,  72  Wis. 
314;  Ranger  v.  Champion  Cotton-Press  Co.  51 
Fed.  Rep.  61 ;  Legendre  v.  New  Orleans  Brew- 
ing Asso.  45  La.  Ann.  669.  And  see  Re  Stein- 
way  and  Weihbnmateb  v.  Bitnkb. 

And  mandamus  to  enforce  the  right  of  a 
stockholder  to  Inspect  the  books  of  a  corporation 
will  not  be  withheld  simply  because  his  inter- 
est Is  small.     Rb  Steikway. 

The  remedy  of  a  stockholder  In  a  corporation 
who  has  been  denied  the  right  to  an  inspection 
of  its  books  to  compel  such  inspection  under 
Ohio  Rev.  Stat.  §  3254,  providing  that  the  books 
and  records  of  a  corporation  shall  at  all  reason- 
able times  be  open  to  the  Inspection  of  every 
shareholder,  is  by  mandatory  Injunction,  and 
not  by  mandamus.  Blymyer  v.  Blymyer  Iron 
W^orks  Co.  5  Ohio  N.  P.  71. 

Attention  Is  called,  also,  to  the  fact  appearing 
Incidentally  In  many  of  the  cases  In  the  preced- 
ing subdivisions  of  this  note  with  reference  to 
the  right  of  inspection,  that  the  questions  de- 
termined arose  in  mandamus  proceedings. 

b.  By  imposition  of  a  penalty, 

A  penalty  Is  Imposed  In  some  of  the  states, 
notably  In  New  York,  upon  corporations  and  the 
officers  having  custody  of  their  books,  for  vio- 
lation of  statutory  provisions  requiring  them  to 
keep  certain  specified  books  open  at  designated, 
times  and  places  to  the  inspection  of  stockhold- 
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sons  for  refusing  an  application^ — for  in- 
stance, if  it  were  made  for  some  evil,  improp- 
er, or  unlawful  purpose.  And,  if  such  pur- 
pose were  alleged  and  proved,  tShe  writ  would 
"be  denied. 

At  the  trial  the  petitioner  submitted 
twelve  prayers  to  tiie  court,  and  the  defend- 
ant submitted  four.  The  court  rejected  all 
the  prayers  on  both  sides,  and  gave  an  in- 
struction of  his  own.  The  petitioner  took  an 
exception  to  the  refusal  of  his  prayers  and 
to  the  instruction  given  by  the  court.  The 
petitioner's  first  prayer  insists  that  the 
pleadings  admit  that  he  was  a  stockholder, 
and  that  he  made  application  to  Bitner,  the 
secretary,  for  permission  to  inspect  the  books 
containing  the  accounts  of  the  transactions 
of  the  corporation,  and  that  Bitner  refused 
to  permit  him  to  make  the  inspection,  and 
that  on  these  grounds  he  was  entitled  to  the 


verdict.  We  think  that  these  facts  are  ad- 
mitted in  the  first,  second,  and  third  para- 
graphs of  the  answer,  and  that  the  prayer 
ought  to  have  been  granted.  The  third  par- 
agraph of  the  answer  states  that  the  peti- 
tioner asked  for  all  books,  papers,  and 
accounts  of  every  kind  atid  description  what- 
soever of  the  corporation,  and  that  he  (the 
respondent)  refused  to  permit  the  examina- 
tion. It  was  the  intention  of  the  provision 
of  the  Code  which  has-been  mentioned  (art. 
23,  §  6)  that  the  stockholders  should  have  a 
full  opportunity  of  informing  themselves 
of  the  business  of  the  corporation,  and  that 
nothing  should  be  concealed  from  them.  The 
section  meant  that  all  the  transactiona 
should  be  fully,  fairly,  and  correctly  stated, 
and  that  these  statements  should  at  all 
times  be  open  to  the  inspection  of  the  stock- 
holders. The  statute  recognized  the  fact  that 


ers.  This  penalty  is  recoverable  by  action,  and 
Is  payable  In  some  instances  to  the  complaining 
stockholder,  and  in  some  In  part  to  the  stock- 
holder and  In  part  into  the  public  treasury. 

c.  By  (iction  for  damages, 

A  stockholder  at  common  law  could  main- 
tain an  action  against  the  recording  officer  of 
the  corporation  having  the  custody  of  its  books 
and  records  for  wilfully  refusing  to  allow  him 
to  inspect  the  same  at  seasonable  and  proper 
times,  and  recover  damages  therefor,  either  ac- 
tual or  nominal  as  the  case  might  be.  Lewis  v. 
Brainerd.  53  Vt.  510. 

A  denial  by  the  company  of  the  right  of  a 
stockholder  of  a  corporation  to  Inspect  Its  books 
in  a  proper  case  exposes  It  to  an  action  either 
of  mandamus  whereby  the  custodian  of  the 
books  Is  ordered  by  the  court  to  permit  the  de- 
sired access  to  them,  or  to  an  action  for  dam- 
ages against  the  corporate  officers  who  pre- 
vented the  examination.  Legendre  v.  New  Or- 
leans Brewing  Asso.  45  La.  Ann.  669. 

d.  Other  remedies. 

While  the  ordinary  and  nominal  mode  of  as- 
serting the  right  of  a  stockholder  to  Inspect  the 
books  of  a  corporation  Is  by  mandamus,  it  Is 
within  the  discretion  of  the  court,  In  an  action 
between  the  stockholder  and  the  corporation, 
to  order  the  corporate  authorities  to  permit  an 
inspection  of  the  books-  of  the  corporation  by  the 
shareholder  at  any  stage  of  the  suit ;  but  it  will 
not  make  such  an  order  upon  the  filing  of  the 
bill  or  before  the  parties  had  appeared  and 
^  pleaded,  except  under  the  most  pressing  neces- 
sity. Ranger  v.  Champion  Cotton-Press  Co.  51 
Fed.  Rep.  61. 

But  while  the  supreme  court  might,  inde- 
pendently of  statute,  by  virtue  of  its  supervis- 
ory powers,  have  the  right  to  order  an  Inspec- 
tion of  the  books  of  account  of  a  corporation 
by  a  stockholder  upon  a  proper  showing,  par- 
ticularly in  the  absence  of  any  statutory  restric- 
tion of  such  power,  a  stockholder  will  not  be 
permitted  to  Invoke  the  aid  of  the  court  before 
exhausting  the  remedy  given  to  him  by  N.  Y. 
stock  corporation  law,  |  52,  making  it  the  duty 
of  the  treasurer  of  the  company  upon  proper 
demand  to  furnish  him  a  statement  of  the  af- 
fairs of  the  corporation  under  oath,  embracing 
a  particular  account  of  all  its  assets  and  liabil- 
ities, where  it  appears  that  this  would  include 
all  the  information  which  he  desires.  People, 
Clason,  V.  Nassau  Ferry  Co.  86  Hun,  128. 

So,  the  right  of  a  stockholder  in  a  stock  com- 
pany to  inspect  the  registers  of  the  company 
45  L.  R.  A. 


given  by  the  companies  clauses  act  of  1845.  Sf 
45,  63.  and  of  the  companies  clauses  act  of  1863, 
S  28,  may  be  enforced  by  an  Injunction  restrain- 
ing Interference  by  the  company  with  a  stock- 
holder in  the  exercise  at  all  reasonable  times  of 
his  statutory  right,  and  he  will  not  be  com- 
pelled to  apply  for  a  mandamus  calling  upon 
the  directors  to  allow  inspection.  Holland  v. 
Dickson.  L.  R.  37  Ch.  DIv.  669,  57  L.  J.  Ch.  N. 
S.  502,  58  L.  T.  N.  S.  845,  36  Week.  Rep.  320. 

As  to  relief  by  Injunction,  see  also  Blymyer 
V.  Blymyer  Iron  Works  Co.  5  Ohio  N.  P.  7, 
aupra,  IV.  a. 

The  mere  fact  of  a  petition,  however,  is  not 
enough  to  Justify  an  order  of  Inspection  of  books 
of  a  corporation  under  the  Stannaries  act  of 
1855,  §  22,  but  if  gi'ounds  are  stiown  the  petition 
may  properly  be  ordered  to  stand  over  to  allow 
the  petitioner  to  enforce  his  right,  as  a  share- 
holder, to  inspection.  Re  West  Devon  Great 
Consols  Mine,  L.  R.  27  Ch.  Dlv.  106. 

And  stockholders  In  a  corporation  cannot 
maintain  a  bill  against  the  corporation  for  equi- 
table interposition  to  compel  a  discovery  In  aid 
of  an  accounting  In  the  absence  of  a  showing 
that  the  matters  as  to  which  a  discovery  Is 
asked  could  not  be  ascertained  by  an  Inspection 
and  examination  of  the  books,  papers,  and  rec- 
ords of  the  corporation,  and  that  the  right  to 
such  Inspection  and  examination  could  not  be 
enforced  by  proceedings  at  law.  Wolfe  v.  Un- 
derwood, 96  Ala.  329. 

And  equity  has  no  Jurisdiction  to  compel  the 
submission  of  the  books  of  a  corporation  to  a 
stockholder  and  an  expert  accountant  employed 
by  him,  where  no  fraud  is  alleged  and  the  cor- 
poration has  ceased  to  do  business,  although  Its 
term  of  existence  has  not  expired,  and  it  has  not 
been  dissolved,  and  has  paid  its  debts  and  di- 
vided Its  remaining  assets  among  its  stockhold- 
ers, mandamus  being  the  proper  remedy.  Stet- 
tauer  v.  New  York  &  S.  Constr.  Co.  42  N.  J. 
Eq.  46. 

V.  Sufficiency  of  demand  and  refusal  to  sustain 

remedy. 

While  in  the  absence  of  any  statutory  pro- 
vision a  corporator  may^  at  common  law,  have  a 
mandamus  to  compel  the  custodian  of  corporate 
records  and  documents  to  allow  him  an  inspec- 
tion of  them,  to  entitle  himself  to  the  aid  of  the 
court  he  must  show  that  he  has  made  a  proper 
demand  upon  the  custodian  at  a  proper  time  and 
place  and  for  a  proper  reason,  and  has  been  re- 
fused, and  it  cannot  be  granted  to  enable  him  to 
gratify  idle  curiosity.  People,  Bishop,  v.  Walk- 
er, 9  Mich.  828. 
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the  stockholders  were  the  owners  of  the  prop- 
erty of  the  corpomtion,  and  not  the  presi- 
dent and  directors.  The  petitioner's  second 
prayer  undertakes  to  instruct  the  jury  on 
the  evidence.  If  the  case  was  rested  on  this 
footing,  the  jury  ought  to  have  been  allowed 
to  find  the  truth  of  the  facta  alleged.  More- 
over, the  jury  were  not  required  in  this 
prayer  to  find  that  Bitner  refused  to  permit 
the  petitioner  to  inspect  the  books  contain- 
ing the  transactions.  It  was  properly  re- 
jected. The  third  prayer  stated  that  the  pe- 
titioner was  entitled  to  inspect  the  books, 
etc.,  at  such  times  as  he  might  desire.  He 
had  a  ri^^  to  examine  them  at  all  reason- 
able times ;  but  he  might  peradventure  wisli 
to  inspect  them  at  midnight,  or  on  Sunday, 
or  on  some  other  day  when  business  was  sus- 
pended by  reason  of  its  being  a  public  holi- 
day, or  at  some  other  unreasonable  time.  The 


other  portions  of  the  prayer  were  correct, 
and,  if  the  right  of  inspection  had  been  re- 
stricted to  all  reasonable  times,  the  prayer 
ought  to  have  been  granted.  But  without  this 
reartriotion  it  was  properly  refused.  The 
other  prayers  of  the  plaintiff  were  correct. 
But  it  surely  was  unnecessary  to  duplicate 
and  reduplicate  the  same  proposition  so 
many  times.  If  the  first. prayer  had  been 
granted,  the  other  prayers  would  have  been 
unnecessary. 

The  defendant's  prayers  are  not  strictly 
before  us;  but,  as  the  case  must  be  tried 
again,  we  will  give  our  opinion  on  them.  The 
third  prayer  leaves  to  the  jury  a  fact  which 
had  been  admitted  in  the  pleadings,  and  the 
pleadings  were  brought  to  th^  attention  of 
the  court  by  the  petitioner's  first  prayer.  It 
was  properly  refused,  as  were  all  the  other 
prayers  of  tlie  defendant. 


A  sharebolder  In  a  corporation  Is  entitled  to 
mADdamus  to  compel  the  custodian  of  corporate 
documents  to  allow  him  an  Inspection  and  copies 
of  them  at  reasonable  times  for  a  specific  and 
proper  purpose  upon  showing  a  refusal  on  the 
part  of  the  custodian  to  allow  such  inspection, 
and  not  otherwise.  Com.,  Sellers,  v.  Phcenlx 
Iron  Co.  105  Ta.  111.  51  Am.  Rep.  184. 

And  a  mandamus  to  compel  th«  custodian  of 
•corporate  records  to  permit  a  stockholder  to  In- 
spect thora,  asked  for  on  the  ground  that  the 
stockholder  wished  to  ascertain  his  rights,  du- 
ties, privileges,  and  liabilities  and  for  his  pro- 
tection, will  be  refused  where  the  demand  for 
the  Inspection  was  not  shown  to  have  been  made 
at  the  office  of  the  company,  and  no  excuse  was 
-given  for  not  making  it  there.  People,  Bishop, 
V.  Walker,  9  Mich.  328. 

And  a  demand  by  the  attorney  for  the  re- 
lator, and  not  by  the  relator  himself,  is  not 
snch  a  demand  as  will  require  the  issuance  of 
a  mandamus  requiring  the  custodian  of  corporate 
'books  to  permit  the  attorney  to  inspect  them. 
People,  McDonald,  v.  United  States  Mercantile 
Reporting  Co.  20  Abb.  N.  C.  194. 

But  an  error  of  an  officer  in  a  subordinate 
position  in  refusing  to  permit  books  to  be  exam- 
ined by  a  stockholder  is  not  per  se  such  an 
error  as  will  expose  the  company  to  payment  of 
damages.  To  fix  the  liability  it  must  appear 
that  such  officer  was  expressly  authorized  to  do 
the  act,  or  that  it  was  done  bona  fide  in  pursu- 
ance of  a  general  authority  in  relation  to  the 
subject  of  it,  or  that  the  act  was  adopted  or  rati- 
fied by  the  corporation.  Legendre  v.  New  Or- 
leans Brewing  Asso.  45  La.  Ann.  6C9. 

And  where  a  shareholder  in  a  corporation  the 
charter  of  which  provided  that  it  should  be 
managed  by  a  committee  and  authorized  them 
to  appoint  a  clerk  for  carrying  out  the  purposes 
of  the  act  of  Incorporation,  and  required  them 
to  enter  in  books  of  account  their  disburse- 
ments, receipts,  and  transactions,  and  keep  the 
books  open  at  all  seasonable  times  for  the  in- 
spection of  proprietors,  applied  to  the  clerk  ap- 
pointed under  such  act  for  Inspection  of  the 
books  which  were  in  his  charge,  and  he  said  he 
would  refer  the  demand  to  the  committee,  and 
the  proprietor  attended  the  committee  and  re- 
peated his  request,  and  the  chairman  said  they 
would  take  time  to  consider  it,  and  ten  days 
afterwards  he  again  applied  to  the  clerk  who 
refused  the  inspection,  there  was  no  sufficient 
refusal  by  the  committee  to  warrant  the  issue 
of  a  mandamus  to  compel  it  to  permit  him  to 
Inspect  them.  King  v.  Proprietors  of  Wilts  &  B. 
Canal  Navigation,  3  Ad.  &  El.  477,  29  L.  T.  N. 
S.  922. 
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The  respondent  In  a  proceeding  by  mandamus 
by  a  stockholder  for  the  privilege  of  inspecting 
the  iMoks  of  a  corporation,  however,  cannot 
urge  that  no  proper  demand  was  made  or  that 
the  suit  was  premature,  where  the  relator  made 
personal  application  at  the  office  of  the  com- 
pany for  examination  of  the  books,  and  was  told 
by  the  official  In  charge  that  the  president  of 
the  company  had  given  instructions  that  no  in-*  * 
spectlon  of  the  books  by  shareholders  was  to  be 
allowed,  and  this  was  followed  by  a  formal  de* 
mand  Id  writing  by  counsel  for  the  relator  upon 
the  secretary  of  the  company  for  permission  for 
him  to  examine  the  books,  which  demand  was 
not  acceded  to.  State,  Bourdette,  v.  New  Or- 
leans Gaslight  Co.  49  La.  Ann.  1556. 

And  the  fact  that  the  by-laws  of  a  corpora- 
tion direct  that  the  certificate  book,  transfer 
l>ook,  and  such  other  books  and  papers  as  the 
board  should  direct  should  be  in  charge  of  the 
secretary,  and  that  no  application  was  made  to 
him  for  examination  of  these  books,  will  not 
justify  a  refusal  to  issue  a  writ  of  mandamus 
to  compel  the  production  of  the  books  for  in- 
spection, where  request  to  inspect  was  made  of 
the  treasurer,  and  in  refusing  It  he  made  no 
allusion  to  his  Inability,  If  that  existed,  to  com- 
ply with  ;the  demand,  and  no  reference  to  the 
fact  that  any  other  person  was  the  proper  of- 
ficer to  receive  and  act  upon  the  demand,  and 
it  does  not  appear  that  the  books  were  not  un-> 
der  his  control.     Re  Martin,   62  Hun,   557. 

And  an  offer  hy  the  vice  president  of  a 
foreign  corporation  In  charge  of  Its  office  in  the 
state  to  give  a  stockholder  demanding  the  right 
to  inspect  its  stock-book  a  letter  to  a  person  in 
another  city  in  whose  hands  the  book  then  was, 
or  to  have  the  stock-book  at  the  principal  of- 
fice on  a  subsequent  day,  is  not  a  compliance 
with  the  New  York  stock  corporation  law  as 
amended  by  Laws  1807,  chap.  384,  providing 
that  every  foreign  stock  corporation  having  an 
office  for  the  transaction  of  business  in  the 
state,  with  certain  exceptions,  shall  keep  there- 
in a  book  to  be  known  as  a  stock-book  open 
to  inspection  by  stockholders,  and  Is  not  a  de- 
fense in  an  action  to  recover  the  penalty  pre^ 
scribed  for  violation  thereof.  Recknagel  v. 
Empire  Self-Lighting  Oil  Lamp  Co.  24  Misc.  193. 

And  where  a  shareholder  in  a  corporation 
whose  shares  were  fully  paid  presents  a  peti- 
tion for  a  compulsory  winding-up  order,  and  the 
managing  director  of  the  corporation  files  an 
affidavit  stating  the  liabilities  and  assets  of  the 
company  as  shown  by  the  company's  books,  anci 
the  solicitor  of  the  petitioner  gives  notice  in 
writing  to  the  solicitor  of  the  company  that  he 
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Martland  Court  of  Afpbalb. 


Oct., 


The  prayers  on  which  we  have  not  special- 
ly commented  are  all  decided  by  the  views 
which  we  have  expressed  on  the  construction 
of  the  5th  section  of  the  23d  article  of  the 
Oode.  We  deem  it  unnecessary  to  set  them 
out  iu  detail,  but  all  the  prayers  will  be  pub- 
lished in  full  by  the  reporter. 

The  instruction  given  by  the  court  is  in 
these  w^ords :  "The  jury  are  instructed  that 
under  the  pleadings  and  evidence  in  this 
cause  the  plaintiff  is  not  entitled  to  recover, 
and  their  verdict  must  be  for  the  defend- 
ant." It  has  been  held  a  great  many  times 
that  an  instruction  in  this  form  was  errone- 
ous, because  it  was  too  general.  It  presents 
no  specific  point  or  question.  But,  neverthe- 
less, it  would  have  been  useless  to  reverse  the 
judgment  for  this  reason,  if  we  had  come  to 
the  conclusion  that  there  was  no  ground  on 
which  the  petitioner  could  obtain  a  judg- 


ment on  a  second  trial.  In  T^etohold  y.  J.  Af. 
Bradstreet  cG  8on,  57  Md.  38,  40  Am.  Rep. 
426,  the  trial  court  had  granted  an  instruc- 
tion in  terms  identical  witli  the  one  given  in 
this  case.  The  instruction  is  found  in  the 
opinion  of  this  court  on  page  49.  On  page 
55  the  court  speaks  as  follows:  "The  in- 
struction given  by  the  court  at  the  instance 
of  the  defendant  was  defective,  inasmuch 
as  it  left  the  matter  uncertain  whefther  the 
defect  or  failure  of  the  plaintiffs'  case  was  to 
be  found  in  the  pleadings  or  in  the  evidence. 
Tliere  was  no  case,  however,  for  the  jury, 
and  the  instruction  should  have  been  that, 
upon  the  pleadings  in  the  cause,  there  was 
no  sufficient  evidence  of  any  special  damage 
to  entitle  the  plaintiffs  to  recover."  The 
judgment  was  affirmed. 
Reversed,  and  new  trial. 


will  attend  at  the  company's  office-  on  the  fol- 
lowing morning  to  Inspect  the  books  referred  to, 
and  is  refused  permission  to  Inspect  them  on 
his  so  attending,  the  refusal  to  allow  the  sollc' 
itor  to  Inspect  Is  a  refusal  to  allow  the  share- 
holder to  inspect  within  the  meaning  of  the 
statute.  Re  Credit  Co,  L.  R.  11  Ch.  Dlv.  256. 
48  L.  J.  Ch    N.  S.  221,  27  Week.  Rep.  380. 

So,  the  complaint  in  an  action  by  a  stock- 
holder against  an  officer  of  a  corporation  haV' 
Ing  the  custody  of  its  books  for  the  recovery  of 
the  penalty  for  refusing  to  permit  their  inspec- 
tion nnder  Yt.  Gen.  Stat.  chap.  86,  ||  7,  8,  13, 
Is  fatally  defective  where  it  does  not  allege  a 
request  to  exhibit  the  books  and  records  of  the 
corporation  at  its  office.  Lewis  v.  Brainerd,  53 
Vt.  610. 

And  a  complaint  In  an  action  by  a  stockhold- 
er against  a  corporation  for  the  penalty  Im- 
posed upon  a  company  failing  to  keep  the  books 
and  make  the  entries  required,  and  to  exhibit 
the  same  for  the  inspection  of  stockholders, 
creditors,  etc.,  is  defective  where  It  does  not 
aver  that  the  officer  of  whom  the  demand  for 
inspection  was  made  had  notice  that  the  person 
demanding  it  was  a  stockholder.  Williams  v. 
College  Corner  &  R.  G.  R.  Co.  45  Ind.  170. 

But  that  a  relator  in  a  petition  for  mandamus 
to  enforce  the  right  of  a  stockholder  to  Inspect 
the  books  of  a  corporation  had  finiitlessly  ap- 
plied at  the  office  of  the  company  In  the  state  to 
see  its  books,  and  met  with  reply  that  an  inspec- 
tion would  be  permitted  at  an  office  In  another 
state,  and  an  allegation  that  large  sums  of  mon- 
ey had  been  lost  by  mismanagement  of  the 
corporation  affairs,  Is  a  sufficient  showing  by 
the  relator  of  personal  injury  to  himself,  result- 
ing from  the  keeping  of  the  books  In  another 
state,  to  justify  mandamus  to  compel  the  keep- 
ing of  the  books  In  the  principal  office  In  the 
state  under  the  Illinois  statute.  Crown  Coal 
it  Tow  Co.  V.  Thomas,  60  111.  App.  234. 

And  a  complaint  in  an  action  by  a  stockhold' 
er  to  recover  a  penalty  from  the  general  man- 
ager  of  a  domestic  corporation  for  refusing  an 
Inspection  of  the  company's  books  as  required 
by  N.  Y.  Laws  1890.  chap.  564,  §  29.  alleging 
that  the  plalutifF.  by  his  duly  authorized  repre- 
sentative, requested  the  defendant  to  exhibit 
to  him  the  books  of  said  company,  which  re- 
qnest  was  refused,  Is  sufficiently  broad  to  per- 
mit of  proof  that  a  demand  was  made  to  have 
the  books  exhibited  to  the  plaintiff  In  person, 
although  the  same  may  have  been  made  through 
his  representative,  and  therefore  the  scope  of  the 
term  "personal  representative"  as  used  In  the 
45  L.  R.  A. 


statute    need    not    be    passed    upon.     Levy    t. 
Cohen,  45  N.  Y.  S.  R.  278. 

In  the  above  case  People,  McDonald,  v. 
United  States  Report.  Co.  20  Abb.  N.  C.  193. 
supra,  was  distinguished  upon  the  ground  that 
that  case  merely  held  that  a  demand  made  by 
the  attorney  of  record  In  an  action  by  a  stock- 
holder for  an  Inspection  by  him  (the  attorney). 
In  the  absence  of  any  specific  authorization  to 
make  the  demand,  was  insufficient,  as  a  basis 
for  an  application  for  a  mandamus. 

To  incur  the  penalty  provided  for  by  Vt.  Gen. 
Stat.  chap.  86,  $  8,  for  the  refusal  of  the  cus- 
todian of  corporate  books  to  permit  their  inspec« 
tion  by  a  stockholder,  there  must  have  been  a 
wilful  neglect  or  refusal  to  exhibit  and  show  the 
records  or  by-laws  of  the  corporation.  Lewis 
V.  Brainerd,  53  Vt.  510. 

And  a  corporation  and  the  officer  In  charge  of 
its  office  Is  not  subject  to  the  penalty  prescribed 
by  the  New  York  statute  for  failure  to  keep 
a  stock-book  for  the  inspection  of  stockholders 
at  its  office  or  principal  place  of  business,  where 
application  for  inspection  was  made  by  a  stock- 
holder on  Saturday  and  he  was  requested  to 
wait  until  the  morning  of  the  next  business  day 
to  see  the  bock,  on  the  ground  that  the  person 
who  had  them  in  charge  and  had  the  key  and 
combination  of  the  safe  In  which  they  were 
locked  was  temporarily  absent.  Kelsey  t. 
Pfaudler  Process  Fermentation  Co.  41  Hun,  20. 

But  the  penalty  imposed  by  N.  Y.  Laws  1848, 
chap.  40.  i  25,  for  violation  of  the  provision 
thereof  that  certain  books  shall  be  kept  at  the 
office  of  the  company  during  the  usual  business 
hours  of  the  day,  on  every  day  except  Sunday 
and  the  Fourth  of  July,  and  shall  be  open  to  the 
Inspection  of  the  .itockholders,  is  Incurred 
where  a  stockholder  went  with  his  attorney  to 
the  office  of  the  company  on  Saturday  and  de- 
manded permission  to  examine  the  stock-book 
and  record  book,  and  was  Informed  that  the 
books  were  In  the  safe  and  that  the  secretary 
who  had  the  combination  was  out  of  town  and 
the  books  could  not  be  shown  until  his  return  oo 
the  Monday  following,  where  It  appears  that 
nearly  two  months  before  such  person  ceased 
to  be  secretary  and  another  succeeded  him  la 
that  position  who  bad  the  combination  of  the 
safe  and  charge  of  the  books  of  the  company* 
and  was  then  within  reach  and  might  have  per- 
mitted the  inspection  demanded.  Kelsey  v. 
Pfaudler  Process  B'ermentation  Co.  20  N.  Y.  S. 
R.  533. 

So,  an  officer  of  a  corporation  having  charge 
of  Its  stock-books,  who  refuses  to  permit  a 
stockholder  to  take  a  copy  or  memorandum  of 
the  names  of  stockholders  therefrom,  subjects 
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NEW  YORK  COURT  OF  APPEALS. 


Re  Petition  of  Henry  W.  T.  STEINWAY,  for 
Inspection  of  Books  and  Records  of  Stein- 
way  &.  Sons. 

(159  N.  Y.  260.) 

1.  Tite  rlsht  to  a  peremptory  Trrlt  of 
mandamus  depends  upon  the  con- 
ceded facta,  the  same  as  if  the  relator  had 
demurred  to  the  allegations  of  the  defendant, 
when  he  proceed*?  to  argument  upon  his  peti- 
tion and  the  opposing  affidavits  without  the 
issuance  of  any  alternative  writ. 

2.  A  atockliolder  haji  the  rlarht  at  com- 
mon laiv  to  inspect  the  books  of  his  corpo- 
ration at  a  proper  time  and  place  and  for  a 
proper  purpose. 

3.  The  'writ  of  mandamna  to  enforce 
the  risht  of  a  shareholder  to  Inspect 
the  books  of  his  corporation  may  issue 


in  the  sound  discretion  of  the  court,  with 
suitable  safeguards  to  protect  the  Interests  of 
all  concerned. 
4.  The  conAmon-laTV  rlsht  of  a  share- 
holder to  Inspect  the  books  of  his 
corporation  Is  not  affected  by  the  stock 
corporation  law  (Laws  1892,  chap.  688,  §§  29, 
52).  providing  for  the  inspection  of  the  stock 
book  and  for  the  furnishing  of  a  statement  of 
assets  and  liabilities  upon  the  request  of 
stockholders  owning  a  fixed  percentage  of  the 
capital  stock. 

(June  6,  1899.) 

APPEAL  by  respondent  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Firet  Department,  reversing  an  order 
of  a  Special  Term  for  New  YorK  County 
denying  petitioner's    motion   for  a   writ  of 


himself  of  the  penalty  imposed  for  refusal  to 
permit  Inspection  of  stock-books  by  N.  Y.  Rev. 
Stat.  pt.  1,  title  4,  chap,  18,  though  he  submits 
the  books  to  the  inspection  of  the  stockholder. 
Cotheal  v.  Brouwer,  5  N.  Y.  562. 

But  a  demand  by  a  stockholder  of  a  foreign 
corporation  for  the  right  to  inspect  the  stock- 
book  of  the  company,  and  not  the  transfer  book, 
does  not  bring  htm  within  the  provisions  of  N. 
Y.  Laws  1842,  chap.  105,  making  it  the  duty  of  a 
transfer  agent  in  the  state  of  any  monied  or 
other  corporation  existing  beyond  the  Jurisdic- 
tion to  exhibit  at  all  reasonable  times  during  the 
usual  business  hours  to  any  stockholder  of  such 
con>oration,  when  required  by  him,  the  trans* 
fer  lx)ok  thereof  and  a  list  of  the  stockholders. 
Kennedy  v.  Chicago,  R.  I.  &  P.  R.  Co.  14  Abb. 
N.  C.  326. 

So,  in  King  v.  Trustees  of  Northleach  &  Wit- 
ney Roads,  5  Barn.  &  Ad.  978,  it  was  doubted, 
though  not  decided,  whether  it  is  sufficient  to 
show  that  a  party  entitled  to  inspect  corporate 
books  demanded  liberty  to  do  so,  and  that  his 
claim  was  disputed,  but  inspection  offered  him  aa 
a  favor,  and  that  he  refused  to  accept  it  other- 
wise than  as  a  right. 

A  failure  or  refusal  on  the  part  of  the  record- 
ing officer  of  a  corporation  to  permit  a  stock- 
holder to  inspect  its  books  in  violation  of  Vt. 
Gen.  Stat.  chap.  86,  §§  7,  8,  13,  constitutes  but 
one  actt  and  but  one  penalty  is  incurred,  and  it 
is  not  necessary  for  the  stockholder  to  renew 
his  request  for  inspection  every  twenty-four 
hours  under  the  provision  that  the  stockholder 
is  entitled  to  recover  $10  for  every  twenty-four 
hours  during  which  the  officer  so  refused,  as 
the  neglect  or  refusal  to  comply  with  the  stock- 
holder's demand  is  presumed  to  continue  until 
willingness  on  the  part  of  the  custodian  to  ex- 
hibit them  is  made  known,  or  until  such  pre- 
sumption is  rebutted  by  a  change  of  circum- 
stances.    Lewis  V.  Brainerd,  53  Vt.  510. 

Whether  a  request  by  a  corporation  to  a 
stockholder  demanding  the  right  to  inspect  Its 
books  to  wait  from  Saturday  until  Monday  fol- 
lowing for  such  inspection  was  a  reasonable  re- 
quest, is  a  question  of  fact  for  the  jury,  and  not 
one  of  law  for  the  court.  Kelsey  v.  Pfaudler 
Process  ITermentation  Co.  20  N.  Y.  S.  R.  533. 

VI.  Effect  of  purpose  of  stockholder  on  remedy. 

a.  Generally. 

Ordinarily  a  mandamus  will  be  awarded 
whenever  an  inspection  by  a  stockholder  of  the 
books  of  a  corporation  is  necessary  for  any  rea- 
son to  protect  the  interests  of  the  stockholders 
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present  or  prospective,  and  is  not  sought  from 
idle  curiosity  or  for  any  improper  or  unlawful 
purpose.     Foster  v.  White,  86  Ala.  467,  dictum. 

And  a  shareholder  in  a  corporation  with  a 
laudable  object  to  accomplish,  or  a  real  and 
actual  interest  upon  which  to  predicate  his 
request  for  information  disclosed  by  the  books 
of  a  bank,  is  entitled  by  the  fundamental  law 
of  the  state  to  the  right  to  Inspect  them.  State, 
Burke,  v.  Citizens*  Bank,  51  La.  Ann.  426. 

At  common  law,  however,  the  right  of  a  stock- 
holder to  Inspect  the  l)ooks  of  a  corporation  is 
not  80  absolute  that  mandamus  will  issue  with- 
out regard  to  facts  and  circumstances.  The 
reasonableness  of  the  request  should  be  con- 
sidered. A  refusal  is  justifiable  where  curiosity 
is  the  motive  or  where  the  object  is  manifestly 
in  opposition  to  the  Interests  of  the  company. 
Legendre  v.  New  Orleans  Brewing  Asso.  45  La. 
Ann.  669 ;  Stone  v.  Kellogg,  165  HI.  192 ;  Peo- 
ple, Bishop,  V.  Walker,  9  Mich.  328. 

And  a  shareholder  applying  for  a  mandamus 
to  enforce  his  right  to  inspect  the  books  of  a 
corporation  should  show  that  when  he  de- 
manded the  inspection  he  stated  the  object  for 
which  he  wanted  it.  King  v.  Proprietors  of 
Wilts  &  B.  Canal  Navigation,  3  Ad.  &  Bl.  477, 
29  L.  T.  N.  S.  922. 

While  the  books  of  a  corporation  are  evi- 
dence of  the  acts  and  proceedings  of  the  body, 
and  with  respect  to  the  corporators  are  public, 
and  each  individual  has  the  right  to  inspect 
them  and  use  them  as  evidence  of  his  rights, 
a  mandamus  will  not  be  issued  to  compel  the 
keeper  of  such  books  to  allow  an  inspection  or 
the  taking  of  copies  unless  a  clear  right  is 
shown  and  some  just  or  useful  purpose  is  to 
be  effected.  Hatch  v.  City  Bank,  1  Rob.  (^a.) 
470. 

And  even  under  the  statutes  it  has  been  fre- 
quently held  that  there  can  be  no  inspection 
from  mere  idle  curiosity  or  for  improper  or  un- 
lawful purposes.  See  Foster  v.  White,  86  Ala. 
467  ;  Ellsworth  v.  Dorwart,  05  Iowa,  108 ;  Stone 
V.  Kellogg,  165  111.  192,  supra.  III.  b;  Com.  v. 
Empire  Pass.  R.  Co.  134  Pa.  237,  supra.  III.  d ; 
Phoenix  Iron  Co.  v.  Com.,  Sellers,  113  Pa.  563, 
and  King  v.  Merchant  Tailors'  Co.  2  Barn.  & 
Ad.  115, — supra,  VII. 

But  a  stockholder  in  a  bank  need  not  state 
in  an  application  for  a  mandamus  under  the 
Missouri  statute  to  secure  the  right  to  examine 
the  corporation  books,  the  purposes  for  which 
he  seeks  to  exercise  the  right  of  inspection. 
State,  Doyle,  v.  Laughlln,  58  Mo.  App.  542. 

Under  that  statute  (Rev.  Stat.  |  720),  giving 
the  reKator  a  right  to  the  inspection  of  booka 
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mandamus  to  compel  the  otficers  of  the  de- 
fendant corporation  to  permit  petitioner  to 
inspect  the  books  and  records  of  the  corpora- 
tion.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Measra.  Edward  G.  James  and  George 
JKT.  Ootterill,  for  appellant: 

The  allegations  of  the  petition  having  been 
fully  met  and  denied  by  the  answering  affi- 
davits, and  a  peremptory  writ  having  been 
insisted  upon  ( which  was  denied  by  the  spe- 
cial term^  but  granted  by  the  appellate  di- 
yiaion,  31  App.  Div.  70),  the  law  of  manda- 
mus holds  that  the  answering  affidavits  must 
be  taken  as  true  and  conclusive,  and  they 
therefore  con^^itute  a  bar  to  this  proceeding. 

People,  Lefever,  v.  Ulster  County  Supers. 
34  N.  Y.  268 ;  People  v.  Rome,  W.  d  0.  R.  Co. 


103  N.  Y.  96;  Commercial  Bank  v.  Xew  York 
Canal  Comra,  10  Wend.  25;  People,  Mott,  v» 
Greene  County  Supers.  64  N.  Y.  600;  14  Am. 
&  Eng.  Enc.  Law,  pp.  213,  214;  People,  My- 
gatt,  V.  Chenango  County  Supers.  11  N.  Y. 
563;  People,  Lynch,  v.  New  York,  25  Wend. 
680;  People,  Yates,  v.  New  York  Canal 
Board,  13  Barb.  432;  People,  Perry,  v. 
Thompson,  25  Barb.  73;  Haehler  v.  New 
York  Produce  Exchange,  149  N.  Y.  418. 

A  peremptory  writ  of  mandamus  is  only 
authorized  in  the  first  instance,  where  the 
applicant's  right  to  a  mandamus  depends 
only  upon  questions  of  law. 

People  V.  Rome,  W.  d  O.  R.  Co.  103  N.  Y. 
95;  People,  Kelsey,  v.  New  York  Post-Grad" 
uate  Medical  School  d  Hospital,  29  App.  Div. 
249 ;  People,  Peck,  v.  Salina  Town  Board,  27 


of  a  corporation  of  which  he  Is  a  stockholder, 
the  motive  which  may  prompt  him  In  demand- 
ing hfs  right  Is  not  a  proper  subject  for  Judi- 
cial Investigation.  State,  Wilson,  v.  St.  Louis 
&  S.  F.  R.  Co.  29  Mo.  App.  301. 

And  under  the  Missouri  statute  concerning 
business  corporations,  {  932,  providing  that 
each  stockholder  may  at  all  proper  times  have 
access  to  the  books  of  the  company  to  examine 
the  same  under  such  regulations  as  may  be 
prescribed  by  the  by-laws,  it  Is  not  Incumbent 
upon  a  relator  to  disclose  the  purpose  for  which 
he  seeks  to  exercise  the  right  to  Inspect,  and  the 
fact  that  the  Information  sought  might  be  used 
for  Improper  purposes  Is  Immaterial.  State, 
Spinney,  v.  Sportman's  Park  &  Club  Asso.  29 
Mo.  App.  326. 

And  the  purpose  for  which  a  stockholder  ac- 
quired stock  In  a  corporation  Is  Immaterial  in 
a  proceeding  brought  by  him  for  the  inspection 
of  the  books  of  the  company,  where  his  legal 
ownership  is  admitted,  and  evidence  to  the  ef- 
fect that  be  was  a  mere  accountant  and  not  a 
bona  fide  transferee.  Is  inadmlsalble.     Ihid. 

So,  the  Alabama  statutes  secure  to  the  stock- 
holder the  general  right  to  examine  the  books  of 
a  corporation  at  any  and  all  reasonable  times, 
and  when  his  right  Is  claimed  and  refused  he  Is 
entitled  to  a  mandamus  on  the  averment  that 
he  Is  a  stockholder  of  the  corporation,  that  he 
has  demanded  the  right  of  Inspection,  that  the 
time  was  reasonable  and  proper,  and  that  the 
right  was  denied  him.  Foster  v.  White,  86  Ala. 
467,  dictum. 

And  a  shareholder  in  a  corporation  wishing 
to  inspect  its  books  is  not  required,  under  the 
Alabama  statute,  to  show  any  reason  or  occa- 
sion rendering  an  examination  opportune  and 
proper,  or  a  definite  or  legitimate  purpose.  The 
custodian  of  the  books  and  papers  cannot  ques- 
tion or  inquire  into  his  motives  and  purpose. 
Ihid. 

And  the  right  of  a  stockholder  to  examine  the 
books  of  a  corporation  under  the  Illinois  act  pro- 
viding that  every  stockholder  In  a  corporation 
shall  have  the  right  at  all  reasonable  times,  by 
himself  or  by  his  attorney,  to  examine  the  rec- 
ords or  books  of  account  of  the  corporation,  is 
absolute,  and  the  motive  for  desiring  such  ex- 
amination cannot  be  inquired  into.  Rodger  Bal- 
last Car  Co.  V.  Perrin  (111.)  17  Nat.  Corp.  Rep. 
819. 

So,  in  New  York  the  method  prompting  the 
request  for  an  inspection  of  the  stock-book  of  a 
corporation  is  immaterial  in  a  proceeding  by 
mandamus  to  compel  the  secretary  of  the  cor- 
poration to  produce  the  stock-book  for  inspec- 
tion. People,  Gunst,  v.  Goldstein,  37  App.  Div. 
650. 

And  under  N.  Y.  Laws  1848,  chan.  40,  i  45, 
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providing  that  the  transfer  books  of  a  corpora- 
tion shall  during  the  usual  business  hours  of  a 
day,  on  every  day  except  Sunday  and  the  Fourth 
of  July,  be  open  for  the  inspection  of  stockhold- 
ers and  creditors  and  their  personal  representa- 
tive at  the  office  or  principal  place  of  businesa 
of  such  company  in  the  county  where  its  busi- 
ness operations  shall  be  located,  stockholders, 
creditors,  and  their  personal  representative 
have  an  absolute  right  during  the  usual  busi- 
ness hours  of  every  day  except  Sunday  and  the 
Fourth  of  July,  to  inspect  the  stock- books,  and 
where  a  stockholder  applies  in  person  to  Inspect 
the  stock-book,  and  such  application  is  refused, 
the  court  has  no  discretion  in  the  matter,  antf 
upon  proper  papers  a  writ  of  mandamus  requir- 
ing the  officers  to  allow  him  to  Inspect  the  books 
will  be  granted  as  a  matter  of  absolute  right. 
People,  McDonald,  v.  United  States  Mercantile 
Reporting  Co.  20  Abb.  N.  C.  192. 

And  under  N.  Y.  Laws  1842,  chap.  165,  pro- 
viding that  the  transfer  agent  In  this  state  of 
any  monled  or  other  corporation  existing  be- 
yond the  Jurisdiction  shall  at  all  reasonable 
times  during  the  usual  hours  of  transacting 
business  exhibit  to  any  stockholder  of  such  for- 
eign corporation  when  required  by  him  the 
transfer  books  thereof  and  also  a  list  of  the 
stockholders,  the  duty  is  absolute,  and  the 
transfer  agent  has  no  right  to  Inquire  into  the 
motives  and  purposes  of  a  stockholder  in  requir- 
ing it.  People,  Harriman,  v.  Paton,  20  Abb.  N. 
C.  195. 

It  would  seem,  however,  even  under  such 
statutes,  at  least  in  Alabama  and  Illinois,  that 
the  purpose  must  be  a  lawful  one.  See  holding 
in  Foster  v.  White,  86  Ala.  467,  and  Stone  v. 
Kellogg,  165  111.  192,  supra,  II.  b. 

And  in  New  York  the  former  rule,  that  the 
statutory  right  of  inspection  is  absolute,  and 
that  the  motive  with  which  it  is  sought  Is  im- 
material, seems  to  have  been  somewhat  modi- 
fled. 

Thus,  in  Re  Crosby,  28  Misc.  300,  it  was  held 
that  the  purpose  with  which  a  mandamus  to 
enforce  the  right  of  a  stockholder  to  inspect  the 
books  of  his  corporation  is  sought,  will  not  be 
closely  scrutinized  by  the  court  unless  it  is  very 
reprehensible. 

And  in  Re  Plerson,  28  Misc.  726,  it  was  held 
that  a  writ  of  mandamus  is  an  extraordinary 
remedy  to  be  invoked  .only  upon  special  occa- 
sions, and  the  courts  will  not  grant  it  in  a  pro- 
ceeding to  enforce  the  right  of  a  stockholder  to 
inspect  the  books  of  a  corporation  until  they 
have  taken  into  careful  consideration  all  the 
facts  and  circumstances  of  the  case,  and  condi- 
tion and  character  of  the  books,  the  reasons  for 
refusal  by  the  corporation,  the  specific  purpose 
of  the  stockholder  in  demanding  inspection,  and 
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App.  Div.  476;  People,  Sickles,  v.  Becker,  3 
N.  Y.  S.  R.  202;  People,  New  York  Tenth 
2/at,  Bank,  v.  Green,  3  Hun,  208;  Ex  parte 
Rogers,  7  Cow.  520 ;  People,  Bentley,  v.  Hud- 
son Highway  Comrs.  7  Wend.  474;  People, 
Cagger,  v.  Schuyler  Supers,  2  Abb.  Pr.  N.  S. 
78;  People,  Bagley,  v.  Qreen,  1  Hun,  1;  Peo- 
ple, Hoyt,  V.  Ballston  Spa,  Trustees,  19  App. 
Div.  569;  People,  Buffalo,  v.  New  York  0.  d 
H.  R,  R,  Co.  156  N.  Y.  570. 

The  method  prescribed  by  the  statute 
creating  thia  corporation,  and  by  the  general 
statutes  and  rules  and  practice  of  the  courts, 
for  the  examination  of  corporate  books  by  a 
stockholder,  is  exclusive,  and  is  inconsistent 
with  the  right  claimed  in  this  case  to  exam> 
ine  the  books  of  account. 

The  particular  account  delivered  fully 
complied  with  the  statute. 


French  v.  McMillan,  43  Hun,  188. 

A  stockholder  has  no  common-law  right 
to  have  an  inspection  of  books  by  mandamus 
or  otherwise. 

Merrill,  Mandamus,  15«  16,  S  21;  People, 
Field,  V.  Northern  P.  R.  Co,  18  Jones  &  S. 
459;  People,  Hatch,  v.  Lake  Shore  d  M.  8- 
R.  Co.  11  Hun,  1;  Central  Cross-town  R.  Co, 
V.  Twenty-third  Street  R,  Co,  53  How.  Pr. 
45;  Hoyt  v.  American  EcdcK  Bank,  1  Duer, 
652;  Cassard  v.  Hinman,  6  Duer,  695;  King 
V.  Mercha^it  Tailors*  Co.  2  Barn.  &  Ad.  115. 

The  law  allows  no  general  right  to  a  stock- 
holder to  inspect  the  books  of  the  corpora- 
tion. Inspection  can  only  be  ordered  in  aid 
of  a  suit  brought  or  defended. 

People,  Clason^  v.  Nassau  Ferry  Co.  86 
Hun,  128. 

The  court  has  no  more  supervisory  power 


the  ereneral  reasonableness  of  the  request,  and 
the  effect  on  the  orderly  transaction  of  the  cor- 
porate business  in  case  it  Is  granted. 
And  that  a  person  Is  not  at  liberty  to  de- 
mand an  examination  of  all  corporate  books  and 
records  by  an  accountant  selected  by  him  when 
and  as  often  as  he  pleases,  and  If  refused  to  ap- 
ply for  a  writ  of  mandamus  to  enforce  such 
right,  merely  because  he  shows  himself  to  be 
a  holder  of  the  stock  In  the  corporation. 

And  see  also  Rb  Stbinwat,  which  must  be  re- 
garded as  fixing  the  existing  rule  on  the  subject 
In  New  York. 

So,  under  some  of  these  provisions  motive  has 
been  directly  held  to  be  material. 

Thus,  the  public  Inspection  referred  to  In  La. 
Const,  art.  245,  providing  that  certain  books  of 
corporations  shall  be  kept  for  public  Inspection, 
applies  to  Inspections  by  a  shareholder  or  other 
person  with  a  laudable  object  to  accomplish,  or 
a  real  and  actual  Interest  upon  which  to  predi- 
cate his  request  for  Information,  and  not  the  In- 
spection of  the  Idle,  the  impertinent,  or  the 
curious,  who  have  no  interest  to  subserve,  or 
advance,  or  protect.  State,  Bourdette,  v.  New 
Orleans  Gaslight  Co.  49  La.  Ann.  1556. 

So,  a  stockholder  applying  for  a  mandamus 
to  compel  the  directors  of  an  Incorporated  com- 
pany to  allow  him  to  Inspect  their  accounts  un- 
der the  companies  clauses  act,  8  Vict.  chap.  16, 
Si  115,  119,  requiring  companies  for  six  weeks 
to  give  Inspection  to  their  shareholders  of  their 
books,  must  state  what  his  object  Is,  and  what 
the  scope  of  his  demand  Is,  that  the  company 
and  the  court  may  see  that  his  demand  Is  a  rea- 
sonable one.  Queen  v.  London  &  St.  K.  Docks 
Co.  44  L.  J.  Q.  B.  N.  S.  4. 

And  under  the  Stannaries  act  of  1855,  |  22, 
an  application  for  an  order  of  Inspection  of  the 
books  of  a  corporation  must  be  made  on  suffi- 
cient ground  on  affidavit  or  otherwise,  and  the 
vice  warden  has  a  Judicial  discretion  as  to  mak- 
ing or  refusing  the  order.  Re  West  Devon  Great 
Consols  Mine,  L.  R.  27  Ch.  Div.  106. 

And  a  proprietor  in  the  Grand  Canal  Com- 
pany applying  for  a  mandamus  to  compel  direct- 
ors thereof  to  allow  him  to  inspect  the  books 
and  proceedings  of  the  company  under  11  &  12 
Geo.  III.,  chap.  31,  {  15,  providing  that  every 
person  having  in  his  own  name  and  right  any 
share  in  the  stock  thereof,  or  his  or  her  repre- 
sentatives, may  have  access  at  all  reasonable 
times  to  inspect  the  books  of  such  company, 
most  show  that  in  his  application  to  the  direc- 
tors he  stated  the  object  for  which  he  required 
the  Information  he  desired  to  obtain,  and  that 
the  application  is  a  reasonable  one  and  Its  re- 
fusal unreasonable.  Queen  v.  Undertakers  of 
Grand  Canal,  1  Ir.  Law  Rep.  837. 
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b.  For  hostile  purposes. 

While  a  stockholder  and  director  In  a  Joint- 
stock  company  has  the  right  at  any  reasonable 
and  proper  time  to  examine  and  Inspect  the 
books  and  papers  of  the  corporation  whenever 
it  Is  necessary  to  do  so  for  the  protection  of  his 
interest  as  a  stockholder,  or  the  performance  of 
his  duties  as  a  director,  such  examination  can- 
not be  rightfully  had  for  a  purpose  hostile  to 
the  corporation.  Hemingway  v.  Hemingway,  58 
Conn.  443 ;  Legendre  v.  New  Orleans  Brewing 
Asso.  45  La.  Ann.  669.  And  see  Ellsworth  v. 
Dorwart,  95  Iowa,  108,  supra.  III.  b. 

If  the  charge  upon  which  a  stockholder  rests 
his  claim  for  inspection  of  the  books  of  the  cor- 
poration Is  free  from  odium,  the  general  rule  Is 
that  he  Is  entitled  to  have  the  right  protected, 
whatever  may  be  his  motive  in  asking  the  aid 
of  the  court  for  that  purpose.  Mitchell  v.  Rub- 
ber Reclaiming  Co.  (N.  J.)  24  Atl.  407. 

But  mandamus  will  not  issue  to  compel  per- 
mission to  inspect  corporate  books  where  there 
Is  fair  reason  to  believe  that  the  applicant  for 
inspection  Intends  to  make  an  improper  use  of 
the  information  obtained.  State,  Rosenfeld,  v. 
Einstein,  40  N.  J.  L.  479. 

And  a  stockholder  and  director  in  a  Joint- 
stock  company,  who  is  engaged  with  others  in 
organizing  and  active  in  the  management  of  a 
rival  company,  Is  not  entitled  to  Inspect  and  ex- 
amine a  letter  file  of  the  original  company  for 
the  benefit  of  the  other  company,  and  the  secre- 
tary of  the  original  company  Is  not  liable  for  an 
assault  In  forcibly  taking  It  from  him,  using  no 
more  force  than  was  necessary  for  that  purpose. 
Hemingway  v.  Hemingway,  58  Conn.  443. 

And  the  insistence  of  a  treasurer  of  a  corpo- 
ration upon  a  stipulation  by  the  secretary  and 
stockholder  desiring  an  Inspection  of  books  of 
the  corporation  in  his  hands,  against  use  of  them 
for  the  purpose  of  entering  estimates  therein 
about  which  they  were  disputing,  is  proper 
where  the  testimony  in  the  proceeding  for  a 
mandamus  to  compel  permission  to  inspect  such 
books  does  not  show  that  the  relator  had  any 
occasion  for  getting  possession  of  the  books  un- 
less It  was  for  the  purpose  of  entering  such  es- 
timates. State,  Rosenfeld,  v.  Einstein,  46  N.  J. 
L.  479. 

But  while  a  mandamus  will  not  issue  to  com- 
pel permission  to  a  stockholder  to  examine  tho 
books  of  a  corporation  where  It  Is  clearly  estab- 
lished that  his  purpose  was  mischievous,  the 
burden  of  proving  that  such  a  purpose  existed 
devolves  upon  the  party  asserting  It,  and  tho 
proofs  should  be  clear  and  convincing  before 
the  party  asking  permission  should  be  denied  It, 
where  his  interests  are  alleged  and  his  rights 


464 


New  York  Court  of  Appeaj^s. 


June, 


-over  a  corporation  than  it  has  over  a  part- 
nership. 

If  any  inference  could  lead  to  such  a  doc- 
trine in  England  it  has  been  exploded,  and 
the  true  rule  is  laid  down  in  the  case  of 
King  v.  Merchant  Tailors*  Co.  2  Barn.  &  Ad. 
115. 

People,  Field,  v.  Northern  P,  R.  Co,  18 
Jones  &  S.  459. 

Text  writers  have  endeavored  to  lay  down 
in  general  terms  a  loose  doctrine  based  on 
cases  of  discovery  in  chancery,  of  common- 
law  suits  for  damages,  and  for  penalties  un- 
der the  statute  and  mandamus  generally,  all 
intermingled  without  discrimination,  but  no 
authority  is  cited  by  them  showing  a  general 
right  to  examine  the  books  of  a  corporation. 

High,  Extr.  Legal  Rem.  §  308. 


In     other     respects     satisfactorily     presented. 
Mitchell  V.  Rubber  Reclaiming  Co.    (N.  J.)   24 

Atl.  407. 

And  that  stockholders  had  been  misled  by  de- 
signing persons  Into  making  an  application  for 
an  Inspection  of  the  books  of  the  corporation.  Is 
no  answer  or  defense  to  such  application.  Re 
Birmingham  Bkg.  Co.  30  L.  J.  Ch.  N.  S.  150,  15 
L.  T.  N.  S.  203. 

Under  statutes  conferring  the  right  upon  the 
-stockholder  without  qualification,  however,  the 
rule  Is  different.     In  such  case  the  doctrine  o« 
the  principal  case  applies. 

Thus,  It  Is  not  a  sufficient  answer  to  a  peti- 
tion for  a  mandamus  to  enforce  the  right  of  a 
stockholder  to  Inspect  the  books  of  a  corporation 
to  Impugn  the  motives  of  the  petitioner,  and 
state  that  the  object  and  purpose  were  to  Injure 
the  corporation,  where  allegations  In  the  peti- 
tion that  the  purpose  of  the  petitioner  was  to 
seek  such  relief  as 'the  law  might  afford  to  pro- 
tect his  Interests  In  the  company  were  admitted 
by  demurrer.     Stone  v.  Kellogg,  165  111.  192. 

The  allegations  of  a  relator  in  a  proceeding  to 
obtain  a  mandamus  setting  forth  Just  and  prop- 
er  reasons  for  his  desire  as  stockholder  to  ex- 
amine the  records  and  accounts  of  his  company 
Is  not  one  upon  which  an  issue  of  fact  can  be 
raised  by  answers  Imputing  to  him  base  and  un- 
worthy motives.  Stone  v.  Kellogg,  62  111.  App. 
444,  Affirmed  in  165  111.  192. 

In  the  above  case  Com.,  Sellers,  v.  Phoenix 
Iron  Co.  105  Fa.  Ill,  61  Am.  Rep.  184:  and 
Com.  V.  Empire  Pass.  R.  Co.  134  Pa.  237,  infra, 
VI.  c,  were  disapproved  so  far  as  they  supported 
the  doctrine  that  a  suspicions  stockholder  is 
not  entitled  to  mandamus  to  permit  him  to  ex- 
amine the  books  of  the  corporation. 

So,  a  reason  or  purpose  on  the  part  of  a 
stockholder  for  Inspecting  the  records  of  the  cor- 
poration need  not  be  alleged  or  proved  in  an  ac- 
tion for  the  recovery  of  the  penalty  imposed  up- 
on the  custodian  of  corporate  records  for  refus- 
al to  permit  an  Inspection  by  a  stockholder,  pro- 
vided for  by  Vt.  Gen.  Stat.  chap.  86,  §§  7,  8, 
13,  as  a  lawful  reason  ar  purpose  for  examining 
them  will  be  presumed  In  the  absence  of  proof 
to  the  contrary.     Lewis  v.  Bralnerd,  53  Vt.  510. 

And  a  corporation  must  look  to  the  register  of 
stockholders  for  the  purpose  of  the  llabllltiea 
imposed  upon  them,  and  the  fact  that  a  stock- 
holder bought  his  stock  nominally  in  his  own  in- 
terest, but  has  really  taken  it  in  the  interest  of 
some  other  person,  presents  no  defense  to  a 
demand  by  him  for  the  right  to  Inspect  the 
books  of  the  company  under  the  companies 
clauses  act  of  1863,  9  28;  Mutter  v.  Eastern  &M. 
R.  Co.  L.  R.  38  Ch.  Dlv.  92,  36  Week.  Rep.  401, 
67  L.  J.  Ch.  N.  S.  615,  59  L.  T.  N.  S.  117. 

And  that  a  stockholder  in  a  stock  company 
45  L.  R.  A. 


Assuming  that  the  jurisdiction  in  cases  of 
this  kind  is  discretionary,  that  discretion  is 
not  arbitrary,  but  is  governed  by  legal  rules, 
and  was  not  properly  exercised  by  the  appel- 
late division  in  this  case. 

People,  Oaslight  Co.,  v.  Syracuse,  78  N.  Y. 
56;  People,  Millard,  v.  Chapin,  104  N.  Y. 
96 ;  People,  Bagley,  v.  Oreen,  1  Hun,  4. 

The  petition  fails  to  answer  the  common- 
place requirements  that  pertain  to  manda- 
mus. It  shows  no  proper  demand  for  inspec- 
tion. 

Beach,  Priv.  Corp.  164;  High,  Extr.  Legal 
Rem.  2d  ed.  240 ;  People,  McDonald,  v.  United 
States  Mercantile  Reporting  Co,  20  Abb.  X. 
C.  194. 

Messrs.  SnlliTan  A  Cromwell,  Wbeel- 

took  his  stock  at  the  instance  of  a  rival  com- 
pany and  for  the  purpose  of  serving  the  inter- 
ests of  the  rival  company  does  not,  under  the 
companies  clauses  act  of  1863,  f  28,  deprive 
him  of  the  right  to  inspect  the  books  of  the  com- 
pany.    Ibid. 

So.  under  companies  clauses  act  1845,  Si  45, 
63,  and  the  companies  clauses  act  of  1863,  f  28, 
providing  that  the  books  of  a  stock  company 
shall  be  accessible  to  him  without  any  other 
qualification  than  at  all  reasonable  times,  the 
right  of  Inspection  may  be  exercised  without  as- 
signing any  reason  for  requiring  or  desiring  In- 
spection. Holland  v.  Dickson,  L.  R.  37  Ch.  Dlv. 
669,  57  L.  J.  Ch.  N.  S.  502,  58  L.  T.  N.  S.  845, 
36  Week.  Rep.  320. 

In  the  above  case  King  t.  Proprietors  of 
Wilts  &  B.  Canal  Navigation,  29  L.  T.  N.  S.  922. 
3  Ad.  &  El.  477,  infra,  was  distinguished  upon 
the  ground  that  there  the  question  was  one  of 
fact  whether  or  not  there  had  been  a  refusal,  and 
it  was  decided  that  there  had  been  none. 

So,  the  board  of  directors  of  a  bank  has  no 
right  to  pass  a  resolution  excluding  one  who 
was  a  member  of  the  board  and  a  stockholder 
of  the  bank  from  an  Inspection  of  its  books,  al- 
though the  members  believed  him  to  be  hostile  to 
the  Interests  of  the  institution.  People,  Mulr, 
V.  Throop,  12  Wend.  183. 

And  that  a  director  of  a  corporation  is  sus- 
picious that  its  affairs  are  not  properly  or  Judi- 
ciously managed  furnishes  no  ground  for  the  de^ 
nlal  of  his  right  to  examine  Its  records  and 
books  of  account.  Stone  v.  Kellogg,  62  111.  App. 
444,  Affirmed  in  165  111.  192. 

And  that  the  object  of  a  demand  by  a  stock- 
holder for  inspection  of  the  books  of  the  corpo- 
ration is  to  obtain  material  to  be  used  in  con^ 
vlndng  other  stockholders  that  a  proposed  plan 
of  reorganization  which  meets  the  approval  of 
a  majority  of  the  stockholders  is  one  that 
should  not  be  carried  out,  is  not  a  sufficient  an- 
swer to  an  application  for  an  order  directing 
such  inspection.  Chable  v.  Nicaragua  Canal 
Constr.  Co.  59  Fed.  Rep.  846. 

So,  the  fact  that  a  stockholder  in  a  corpora- 
tion did  not  feel  kindly  toward  the  president, 
and  had  commenced  suits  against  him,  does  not 
warrant  a  denial  of  his  right  to  inspect  the 
books  of  the  company.  Ellsworth  v.  Dorwart. 
95  Iowa,  108. 

And  that  the  secretary  of  a  corporation  per- 
mitted an  Inspection  of  books  of  the  corpora- 
tion other  than  the  stock-book,  and  that  he  fur- 
nished the  relator  with  an  accurate  statement 
of  the  condition  of  the  company,  and  that  the 
relator  stopped  the  proper  delivery  of  the  com- 
pany's nlall,  and  collected  the  company's  money 
without  turning  it  over,  are  no  defense  to  a 
proceeding  by  mandamus  to  compel  the  tecre- 
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«r  H.  Peckham,  and  Edward  B.  HUl,  for 

rcijpondent : 

The  court  had  full  power  to  grant  the 
writ. 

People,  Hatchj  v.  Lake  Shore  d  if.  8.  R. 
Co.  11  ilun,  1,  Affirmed  as  Sage  v.  Lake  Shore 
d  M.  S.  R.  Co,  70  N.  Y.  222;  People,  Stoho,  v. 
fJadie,  63  Hun,  320,  Affirmed  without  opinion, 
133  N.  Y.  573;  People,  Del  Mar,  v.  St,  Louis 
<i  8.  F.  R.  Co.  44  Hun,  552;  People,  Clason, 
V.  Nassau  Ferry  Co,  86  Hun,  128. 

The  text-books  and  authorities  outside  this 
state  are  unanimous  in  holding  that  a  corpo- 
rator has  a  right  to  inspect  the  general  books 
^f  the  corporation,  and  that  mandamus  ia 
the  proper  remedy. 

High,  Extr.  Legal  Rem.  §  308 ;  Morawetz, 
Priv.  Corp.  §  473-476;  Beach,  Priv.  Corp.  § 


76;  Thomp.  Corp.  §§  4406  ei  seq.;  King  v. 
Merchant  Tailors*  Co.  2  Barn.  &  Ad.  115;  Re 
Burton  d  S.  Co.  31  L.  J.  Q.  B.  N.  S.  62; 
Cockburn  v.  Union  Bank,  13  La.  Ann.  289; 
People,  Bishop,  v.  Walker,  9  Mich.  328 ; 
State,  Rosen f eld,  v.  Einstein,  46  N.  J.  L.  479 ; 
Com.,  Sellers,  v.  PhcBnix  Iron  Co,  105  Pa. 
Ill,  61  Am.  Rep.  184. 

The  right  of  a  stockholder  to  inspect  the 
books  of  a  private  corporation  is  a  general 
right,  to  be  allowed  and  enforced,  unless  some 
sufficient  pai*ticular  reason  appears  for  deny- 
ing it  in  the  case  at  hand. 

King  v.  Bdbh^  3  T.  R.  679 ;  Rex  v.  tJeuh 
castle  upon  Tyne,  2  Strange,  1223;  Thomp. 
Corp.  §  4432;  Stcttauer  v.  New  York  d  8. 
Construction  Co,  42  N.  J.  Eq.  46. 

In  the  United  States  the  prevailing  doc- 


tary  to  pernrit  the  Inspection  of  the  stock-book. 
People,  Gunst,  v.  Goldstein,  37  App.  Dlv.  550. 

And  the  fact  that  a  stockholder  in  a  corpora- 
tion desiring  an  inspection  of  its  books  is  the 
brother-in-law  of  the  president  of  a  rival  cor- 
poration, and  a  statement  by  one  of  his  attor- 
neys that  the  only  way  In  which  the  controversy 
between  him  and  the  corporation  could  be  settled 
was  by  the  purchase  of  the  stockholder's  3tock,  is 
not  sufBcient  to  constitute  a  defense  In  a  pro- 
ceeding to  enforce  his  right  of  inspection  on  the 
ground  that  he  was  acting  In  the  interests  of  the 
rival  corporation,  and  that  his  motive  was  to 
force  a  sale  of  his  stock.  Blymyer  v.  BIymyer 
Iron  Works  Co.  5  Ohio  N.  P.  71. 

In  the  above  case  the  question  whether  the 
motive  of  a  stockholder  in  asking  an  Inspection 
of  corporate  books  can  be  inquired  into  In  a 
proceeddng  to  enforce  his  right  was  suggested, 
but  the  court  expressly  refused  to  decide  it, 
resting  the  decision  of  the  case  upon  other 
grounds. 

So,  a  rule  for  a  mandamus  by  a  shareholder 
to  obtain  an  inspection  of  a  waterworks'  com- 
pany's books  and  documents  will  not  be  dis- 
charged because  the  shareholder  was  the  solicit- 
or of  another  waterworks  company,  which  had 
obtained  a  decree  against  the  defendant  com- 
pany, and  It  was  under  consideration  whether 
or  not  the  defendant  company  should  appeal, 
and  such  shareholder  applied  for  the  Inspection 
without  stating  his  object,  and  it  appears  that 
it  was  stated  on  affidavit  on  the  application,  and 
not  contradicted,  that  the  prosecutor  made  his 
application  for  inspection  in  the  interests  of  hla 
•clients,  and  not  for  any  purpose  or  any  InteresH 
of  the  defendant,  or  oif  any  member  of  Its  com- 
pany as  such,  and  that  his  object  was  to  canvaa 
the  shareholders  and  endeavor  to  persuade  them 
to  oppose  the  appeal.  King  v.  Proprietors  of 
Wilts  &  B.  Canal  Navigation,  29  L.  T.  N.  S.  922« 
.8  Ad.  &  El.  477. 

And  an  answer  in  a  petition  for  a  mandamus 
to  enforce  the  right  of  a  stockholder  to  Inspect 
the  stock-book  of  the  corporation  to  enable  him 
to  consult  with  other  shareholders  to  obtain  prox- 
ies to  use  at  the  election  of  officers,  denying  the 
motives  alleged  by  the  petitioner,  and  alleging 
that  the  petitioner  desired  to  aid  a  third  person 
In  proceedings  against  the  receiver  of  the  com- 
pany, and  that  there  was  not  time  for  consulta- 
tion by  the  stockholders  prior  to  the  next  elec- 
tion, and  that  the  petitioner  had  not  exhibited  a 
desire  to  act  with  intelligence,  Is  irrelevant  and 
immaterial,  and  tenders  no  Issue  which  could 
be  tried  by  a  Jury,  or  which,  If  tried,  and  found 
for  the  defendants,  could  militate  against  the 
claim  of  the  petitioners  to  the  right  of  inspec- 
tion. Com.  T.  Philadelphia  &  R.  B.  Co.  3  Pa. 
Dlst.  R.  116. 
45  L.  R.  A. 


Where  the  custodian  of  the  books  and  records 
of  a  corporation  denies  the  right  of  a  stockhold- 
er to  Inspect  them  on  the  ground  that  the  exam- 
ination was  sought  for  the  purxrose  of  discover- 
ing some  ground  of  attack  upon  the  corporation 
and  Its  management,  he  assumes  the  burden  of 
proof  of  such  motive.  Stone  v.  Kellogg,  165  III. 
192. 

See  further,  as  to  the  effect  of  the  purpose  of 
the  desired  Inspection  where  the  statutory  right 
Is  absolute,  supra,  VI.  a. 

c  To  obtain  grounds  for  litigation. 

The  general  rule  would  seem  to  be  that  a 
stockholder  In  any  Joint-stock  company  or  pri- 
vate corporation  Incorporated  for  manufactur- 
ing or  trading  purposes  has  such  an  Interest  in 
It  and  Its  affairs  as  will  entitle  him  to  an  in- 
spection and  copies  of  its  books,  papers,  and  ac- 
counts on  reasonable  and  proper  occasions  when 
they  become  material  to  him  as  evidence  In  a 
suit  with  another.  'State,  Richardson,  v. 
Swift,  7  Houst.  (Del.)  137. 

And  a  mandamus  may  go  against  a  corpora- 
tion at  the  Instance  of  a  member  to  Inspect  and 
see  whether  he  can  raise  a  particular  case  in 
his  favor  by  examining  the  books,  but  It  must  be 
a  case  with  reference  to  some  definite,  distinct 
dispute  as  to  which  It  appears  that  It  might  be 
to  his  advantage  to  see  the  minutes  of  the  corpo- 
ration. Be  Burton  &  S.  Co.  31  L.  J.  Q.  B.  N. 
S.  62. 

And  a  shareholder  In  a  corporation  alleging 
that  a  majority  ot  the  stock  Is  held  by  officers  of 
the  corporation  who  control  Its  business  and 
manage  Its  affairs  to  advance  their  private  In- 
terest and  deny  him  all  access  to,  or  opportunity 
for  inspection  of,  corporate  books  and  papers, 
and  that  he  is  about  to  file  a  bill  in  equity  to  re- 
strain such  illegal  management.  Is  entitled  to  a 
mandamus  to  compel  the  officers  to  permit  him 
to  inspect  the  books  and  papers  containing  in- 
formation on  the  subject  of  such  management. 
Com.,  Sellers,  v.  Phcenix  Iron  Co.  105  Pa.  Ill, 
51  Am.  Rep.  184. 

And  a  stockholder  to  a  considerable  amount 
in  what  appears  to  be  a  prosperous  and  highly 
profitable  trading  corporation,  in  which  for  nine 
years,  although  large  profits  had  admittedly  ac- 
crued, no  dividends  had  been  declared  and  the 
profits  In  no  way  accounted  for,  who  was  denied 
all  access  to  the  books  and  papers  for  Informa- 
tion, and  the  reading  of  the  minutes  of  a  regu- 
lar stockholders'  meeting  was  suppressed  because 
of  his  presence,  is  clearly  entitled  to  a  manda- 
mus to  compel  the  delivery  of  the  books  for  hli^ 
inspection,  to  enable  him  to  prepare  a  stock- 
holder's bill  In  equity  for  the  redress  of  such 
grievances.  Phoenix  Iron  Co.  v.  Com.,  Sellers, 
113  Pa.  568. 
80 
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trine  appears  to  be  that  the  individual  Bhare- 
holders  in  a  corporation  have  the  same  right 
as  the  members  of  an  ordinary  partnership 
to  examine  their  company's  books. 

Morawetz,  Priv.  Corp.  §  473 ;  Beach,  Priv. 
Corp.  §  75;  Thomp.  Corp.  §§  4406-4435; 
Cook,  Stock  &  Stockholders,  3d  ed.  §  511; 
Oockhum  v.  Union  Bank,  13  La.  Ann.  289; 
State,  Martin,  v.  Bienville  Oil  Works  Co.  28 
La.  Ann.  204;  Com.,  Sellers,  v.  Phosnix  Iron 
Co.  105  Pa.  Ill,  51  Am.  Rep.  184;  Phoenix 
Iron  Co.  V.  Com.,  Sellers,  113  Pa.  663;  Huy- 
lar  V.  Cragin  Cattle  Co.  40  N.  J.  Eq.  392; 
People,  Onderdonk,  v.  Mott,  1  How.  Pr.  247 ; 
Williams  v.  Prince  of  Wales  Life,  etc.,  Asaur. 
Co.  23  Beav.  338. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

Steinway  &  Sons,  once  a  copartnership,  be- 


came a  corporation  in  1876,  under  the  gen- 
eral manufacturing  act  of  1848,  and  the  re- 
lator has  been  a  stockholder  therein  ever 
since.  He  now  holds  1,440  shares  of  its 
stock,  of  the  par  value  of  $144,000,  out  of  a 
total  of  20,000  shares,  of  the  value  of  $2,000,- 
000,  but  with  an  actual  value  much  in  excess 
of  that  sum.  He  has  not  been  an  officer  of 
the  corporation  since  1881,  and  he  has  had 
no  means  of  knowing  much  about  the  man- 
agement of  its  affairs  since  1892,  when  he  was 
given  an  opportunity  to  examine  the 
books.  Since  Uien  he  has  been  substantially 
■ignorant  as  to  all  the  details  of  the  manage- 
ment, and  has  had  no  access  to  the  books  or 
records.  Learning  of  certain  practices  Uiat 
he  considered  improper,  on  April  12,  1894, 
and  March  27j  1895,  he  made  protests  in 
writing  to  the  company,  but  no  attention 
was  paid  to  them.     On  iiie  6th  of  April,  1896, 


And  a  mandamus  to  enforce  the  right  of 
stockholders  to  Inspect  the  books  of  a  corpora- 
tion will  not  be  refused  on  the  ground  that  the 
Inspection  Is  desired  In  an  effort  on  the  part  ot 
some  of  the  stockholders  of  the  company  to  de- 
stroy It,  where  It  appears  that  there  were  two 
companies,  a  new  one  and  an  old  one,  the  new  one 
consisting  of  a  number  of  the  stockholders  of  the 
old,  and  that  both  claimed  title  to  the  same  prop^ 
erty,  and  that  the  object  of  the  inspection  was 
to  look  into  the  question  of  title  with  a  view  of 
knowing  whether  they  should  go  into  the  new 
company  to  protect  what  rights  they  had  in  the 
old.  State,  Templin,  v.  Farmer,  7  Ohio  C.  C. 
429. 

So,  the  court  at  the  instance  of  a  corx>oratlon 
who  makes  a  claim  to  be  elected  to  an  office  in 
the  corporation,  founded  upon  a  supposed  invar- 
iable custom  to  elect  the  person  who  at  the  time 
of  a  vacancy  fills  the  position  which  he  then  oc- 
cupied, will  grant  a  mandamus  to  allow  him  to 
inspect  the  minutes  of  the  corporation  as  to 
former  elections,  to  assist  him  In  stating  his 
case,  where  the  company  admits  the  genera] 
practice,  but  says  it  Is  not  invariable,  though 
the  court  entertains  great  doubt  whether  such 
alleged  custom  if  proved  would  control  the  char- 
ter which  prescribes  that  there  is  to  be  a  free 
election.  He  Burton  &  S.  Co.  31  L.  J.  Q.  B.  N. 
S.  62. 

And  a  stockholder  bringing  an  action  against 
the  Bank  of  England  for  not  paying  dividends 
upon  certain  stock  in  which  the  bank  admitted 
that  the  stock  had  up  to  a  certain  day  stood  on 
the  bank-books  in  the  plaintiff's  name,  but  al- 
leged that  the  plaintiff  had  on  that  day  trans- 
ferred it,  is  entitled  upon  making  affidavit  that 
she  had  never  signed  or  authorized  any  transfei^ 
and  that  if  such  alleged  transfer  existed  It  was  a 
forgery,  to  an  absolute  rule  allowing  her  to  In^ 
spect  the  particular  entry  In  the  transfer-book, 
purporting  to  transfer  her  stock.  Foster  v. 
Bank  of  England,  15  L.  J.  Q.  B.  N.  S.  212,  8  Q. 
B.  689,  10  Jur.  565. 

But  that  a  stockholder  in  a  corporation  de^ 
sires  to  file  a  bill  In  equity  to  set  aside  a  lease 
by  the  corporation  to  another  corporation  of  all 
its  property  and  francJilse  for  a  long  term,  and 
wishes  to  obtain  a  list  of  the  stockholders  so 
that  he  may  confer  with  them  in  order  to  pro- 
cure them  to  join  In  the  litigation  and  share  the 
expenses,  is  not  a  proper  purpose  which  will  en- 
title him  to  a  writ  of  mandamus  to  enforce  his 
right  to  Inspect  the  books  of  the  company.  Com. 
V.  Empire  Pass.  R.  Co.  134  Pa  237. 

As  to  design  to  confer  with  stockholders 
generally  and  for  the  purpose  of  the  business 
and  conduct  of  the  corporation,  see  infra,  VI.  d. 
45  L.  R.  A. 


So,  a  shareholder  in  a  Joint-stock  company  is 
not  entitled  to  an  Inspection  of  the  company's 
books  for  the  purpose  of  proving  a  plea  of  Justi- 
fication in  an  action  against  him  by  the  com- 
pany for  libel  in  Imputing  insolvency  to  the  com- 
pany.  Metropolitan  Saloon  Omnibus  Co.  v. 
Hawkins,  4  Hurlst.  &  N.  146,  5  Jur.  N.  S.  201. 

And  entries  of  the  proceedings  and  transact 
tlons  of  a  corporation  in  a  book  kept  by  the- 
clerk  are  not  rendered  admissible  in  evidence  on 
behalf  of  the  company  against  one  of  the  share- 
holders suing  it,  by  a  clause  in  its  charter  pro- 
viding that  the  clerk  should  keep  In  a  book  pro> 
vided  by  the  company  an  account  of  all  acts, 
proceedings,  and  transactions  of  the  company, 
and  that  every  shareholder  should  have  liberty 
to  inspect  the  same  and  take  copies  of  the  en- 
tries. Hill  V.  Manchester  &  S.  Waterworks  Co. 
5  Bam.  &  Ad.  866,  2  Nev.  &  M.  573. 

So,  the  New  Jersey  Statute,  Rev.  p.  186.  con- 
ferring upon  the  court  power  to  compel  the  pro- 
duction of  the  books  of  a  corporation,  confers^ 
the  power  in  the  special  case  of  the  corporation 
of  the  state  unlawfully  keeping  its  books  out  of 
the  state,  and  does  not  confer  any  power  over  cor- 
porations which  the  court  did  not  possess  before 
the  passage  of  the  act,  except  that  which  la- 
specifically  given,  and  does  not  confer  power  to 
compel  the  production  of  books  for  the  purpose 
of  obtaining  evidence  to  be  used  in  a  cause  and 
ascertain  whether  there  is  any  ground  of  com- 
plaint in  reference  to  the  conduct  of  the  direct- 
ors against  whom  no  charge  is  made.  Stet- 
tauer  v.  New  York  &  S.  Constr.  Co.  42  N.  J.  Eq. 
46. 

And  a  stockholder  who  is  sue4  by  his  corpora- 
tion upon  instruments  made  by  him  in  its  favor 
for  the  payment  of  money,  and  who  sets  up  that 
he  purchased  stock  relying  upon  false  financial 
statements  made  by  the  officers  of  the  company, 
is  not  entitled  to  a  writ  of  mandamus  to  enable 
him  to  examine  the  books  and  documents  o^  the 
company  for  the  purpose,  if  possible,  of  verify- 
ing his  allegations  of  defense,  where  It  does  not 
appear  that  he  purchased  the  stock  from  the 
company  or  paid  for  it  by  means  of  the  obliga- 
tions in  question.  Investment  Co.  v.  Eldrldge, 
2  Pa  Dlst.  R.  894. 

In  that  case  it  was  said  that  the  right  of  a 
stockholder  to  inspect  the  books  of  a  corporation 
seems  rather  to  be  intended  to  enable  a  bona 
fide  and  genuine  holder  of  stock  to  protect  his 
Interest,  than  to  furniah  the  means  whereby  a 
dissatisfied  stockholder  can  relieve  himself  from 
liability,  either  to  pay  for  his  stock,  or  to  dis- 
charge obligations  which  he  has  given  for  money 
leaned  to  him. 

So,  the  court  will  not  order  the  plaintiff  in 
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he  made  a  written  request  for  leave  to  ex- 
amine the  books,  but,  receiving  no  reply,  on 
the  15th  of  that  month  he  wrote  requesting 
information,  proper  in  character,  upon  cer- 
tain subjects;  and  to  this  communication  he 
received  an  answer  from  the  secretary,  dated 
April  23,  1896,  written  in  behalf  of  the  board 
of  trustees^  virtually  refusing  the  informa- 
tion ased  for,  on  the  ground  that  the  relator 
intended  to  use  it  in  "hostility  to  the  interest 
of  the  stockholders."  On  the5tihof  April,1897, 
he  endeavored  to  ascertain  certain  material 
facts  at  the  annual  meeting,  but  without  suc- 
cess; and  thereupon  he  requested  the  officers 
and  directors  to  afford  his  suscountants  and 
attorneys  access  to  the  books  of  account, 
vouchers,  and  records  of  the  company  for  the 
years  1892  to  1896,  inclusive,  for  the  pur- 


pose of  examining  the  same.  Reoelviiii^  no 
reply,  on  the  8th  of  May,  1897,  he  swerved  a 
written  request  upon  the  treasurer  for  a 
statement  in  writing,  under  oath,  of  the  af- 
fairs of  the  company,  embracing  a  particular 
account  of  all  its  assets  and  liabilities  for 
each  of  the  several  fiscal  years  from  1892  to 
1896,  inclusive;  and  in  response  to  this  he 
received  a  general  statement  placing  the  as- 
sets at  more  than  $3,000,000,  but  distributed 
into  only  fourteen  items,  eight  of  which  were 
over  $100,000  each.  The  lial>ilitie8  included 
but  eight  items,  three  of  which  were  the  cap- 
ital stock,  the  surplus,  and  the  profit  of 
1806.  This  was  the  first  information  as  to 
the  company's  affairs  which  the  petitioner 
had  been  able  to  obtain  in  five  years,  except 
that  he  once  saw  the  balance  sheet  and  inven- 


an  action  by  a  railroad  company  against  a  pro- 
prietor for  calls  on  his  shares,  to  permit  the  de- 
fendant to  Inspect  and  make  extracts  from  th4 
books  of  the  company  where  such  inspection  is 
not  distinctly  authorized  by  the  railway  act, — 
especIaUy  if  it  appears  to  be  the  defendant's  ob- 
ject to  discover  what  defense  he  may  set  up. 
Birmingham,  B.  &  T.  Junction  R.  Co.  v.  White, 
6  Jar.  800,  4  Perry  &  D.  649,  1  Q.  B.  282,  2  Rail- 
way Cas.  863. 

But  an  order  of  a  Jadge  at  chambers  giving 
liberty  to  a  defendant  in  an  action  by  a  company 
against  an  alleged  shareholder  for  calls  under 
a  winding-up  order  to  inspect  the  register  of 
shares,  the  allotment  and  the  agenda  book  of 
the  company,  will  be  upheld  on  appeal  when 
made  after  plea,  as  the  granting  of  such  an  or- 
der is  purely  in  the  discretion  of  the  Judge,  and 
the  court  will  not  review  the  exercise  of  such 
discretion  unless  it  clearly  sees  that  the  order 
was  wrong.  Lancashire  Cottonspinning  Co.  v. 
Oreatorex,  14  L.  T.  N.  S.  290. 

So,  a  mandamus  will  not  issue  to  a  trade  cor- 
poration at  the  instance  of  one  of  its  members 
to  compel  it  to  produce  its  accounts  for  the  pur- 
pose of  declaring  a  dividend  of  the  profits,  as 
that  is  a  mere  private  puri>08e.  King  v.  Bank 
of  England,  2  Barn.  &  Aid.  620. 

And  a  stockholder  in  a  banking  company 
which  is  in  the  coarse  of  voluntarily  winding  up 
for  the  purpose  of  reconstruction,  who  is  offered  a 
designated  percentage  for  her  holding  in  the  old 
company,  and  gives  notice  to  arbitrate  as  a  dis- 
sentient, cannot  claim  the  right  to  examine  the 
books  of  the  company  In  order  to  see  whether  it 
would  be  better  for  her  to  accept  the  offer  or  go 
on  with  the  arbitration.  Re  Glamorganshire 
Bkg.  Co.  L.  R.  28  Ch.  Div.  620,  54  L.  J.  Ch.  N. 
S.  765,  51  L.  T.  N.  S.  623,  33  Week.  Rep.  209. 

In  the  above  case  The  Birmingham  Bkg. 
Case,  36  L.  J.  Ch.  N.  S.  150,  15  L.  T.  N.  8.  203, 
supra,  VI.  b,  was  distinguished  on  the  ground 
that  there  the  corporation  and  its  business  had 
come  to  an  end,  while  here  the  current  accounts 
which  the  customers  had  with  the  old  bank 
were  carried  on  into  the  new  bank,  and  the  ap- 
plicant desired  to  look  into  those  accounts  and 
see  their  condition. 

d.  To  obtain  knowledge  of  condition  of  com- 
pany. 

The  question  whether  a  desire  for  knowledge 
as  to  the  condition  of  the  company  warrants 
the  enforcement  of  the  stockholder's  right  to  in- 
spect seems  to  depend  upon  the  purposes  for 
which  he  wishes  to  use  the  knowledge. 

Thus,  a  mandamus  to  enforce  the  right  of  a 
stoclLhoIder  to  inspect  the  stock-book  of  a  cor- 
poration will  not  issue  where  there  is  nothing 
45  L.  R.  A. 


In  the  charter  or  in  the  statutes  relating  to  the 
matter,  on  a  showing  that  the  stock  had  of 
late  paid  little  or  no  dividends  and  depreciated 
very  much  in  market  value,  in  the  absence  of 
anything  to  show  that  this  was  due  to  any  mis- 
management, or  that  the  books  woald  disclose 
a  value  above  its  market  value,  and  it  appears 
that  no  qaestion  was  made  or  the  right  of  the 
stockholders  to  fully  inform  themselves  from  the 
books  of  the  company  as  to  its  financial  condi- 
tion.    Lyon  V.  American  Screw  Co.  16  R.  I.  472. 

So,  an  application  for  a  mandamus  directed 
to  the  masters  and  wardens  of  a  corporation 
to  require  them  to  allow  members  to  Inspect 
and  take  copies  of  all  records,  books,  and  muni- 
ments in  their  possession  belonging  to  the  com- 
pany or  relating  to  Its  affairs  will  be  dismissed 
with  costs  when  based  merely  upon  the  ground 
that  the  applicants  believed  the  affairs  of  the 
company  were  improperly  conducted  and  the  offi- 
cers unduly  chosen,  some  particular  instance  of 
misgovernment  being  stated  which  did  not  af- 
fect the  parties  themselves  or  any  matter  then 
in  dispute^  King  v.  Merchant  Tailors'  Co.  2 
Bam.  &  Ad.  115. 

And  an  action  cannot  be  maintained  by  a 
stockholder  against  a  corporation  upon  the 
ground  that  the  secretary  upon  informal  request 
did  not  surrender  the  books  to  him  for  inspec- 
tion whereby  he  would  have  ascertained  that 
the  affairs  of  the  corporation  were  not  proper- 
ly conducted  so  as  to  foresee  the  inevitable  de- 
preciation of  the  stock  and  prevent  loss  to  him- 
self by  selling  the  same.  Legendre  v.  New  Or- 
leans Brewing  Asso.  45  La.  Ann.  669. 

And  the  stockholder  in  a  gas  company  is  not 
entitled  to  a  mandamus  to  enforce  his  right  to 
inspect  the  books  of  the  company  because  the 
company  reduced  the  price  of  gas  from  $1.10  to 
50  cents  per  thousand,  and  no  dividend  had 
been  declared  on  the  stock  for  some  time,  and 
that  he  had  been  paid  only  a  small  per  cent 
on  the  consolidated  bonds  since  its  consolida- 
tion with  another  company,  upon  his  allegation 
that  this  condition  of  affairs  was  caused  by  the 
directors  Involving  the  company  In  a  gas  war, 
and  that  he  believed  it  was  selling  gas  below 
cost,  and  that  without  an  examination  of  the 
books  he  could  not  tell  from  what  source  it  de- 
rived its  money  to  pay  fixed  charges,  whether 
from  capital  or  Income,  where  he  does  not  fur- 
nish any  proof  that  gas  could  not  be  profitably 
sold  at  the  reduced  price.  Be  Pierson,  28  Misc. 
726. 

In  the  above  case  Rb  Stbinwat  was  distin- 
guished upon  the  ground  that  in  that  case  the 
petitioner  owned  stock  at  par  value  to  a  large 
amount  with  an  actual  value  much  in  excess 
thereof,  and  that  the  dividends  had  dwindled 
down  from  20  to  6  per  cent,  and  that  he  had 


468 


New  York  Court  of  Appeals. 


June, 


tory  of  January,  1893.  Since  1891  the  divi- 
dends declared  by  the  company  have  dwindled 
in  amount.  In  1896  the  dividend  was  only 
5  per  cent  but  never  before  since  1883  had 
less  than  10  per  cent,  and  sometimes  as  much 
as  18  and  20  per  cent,  been  divided  in  divi- 
dends. The  relator  claimed  in  his  petition 
for  a  writ  of  mandamus  to  permit  inspec- 
tion of  the  books,  that  the  officers  of  the  cor- 
poration were  engaged  in  an  attempt  to  form 
an  English  stock  company  for  the  control  of 
its  business,  with  the  design  of  selling  their 
shares  of  the  capital  stock,  or  exchanging 
them  for  a  much  greater  amount  of  shares 
in  the  English  company,  and  that  efforts  had 
been  made  by  the  stockholder*  and  officers 
to  induce  him  to  sell  his  stock  at  $250  a 
share;  but,  as  he  insisted,  it  was  impossible 


for  him  to  fix  upon  any  price  without  an 
opportunity  to  investigate  the  condition  of 
the  company.  He  specified  various  acts 
which  he  alleged  to  be  improper  on  the  part 
of  the  officers,  such  as  the  payment  of  exor- 
bitant rentals,  carrying  on  a  banking  busi- 
ness, allowing  unusual  rates  of  interest,  in- 
ventorying the  assets. too  low,  and  paying 
the  trustees  salaries,  with  no  equivalent  in 
services.  The  opposing  affidavits  contain  a 
large  amount  of  matter  relating  to  aggravat- 
ing conduct  on  the  part  of  the  relator  in  the 
past,  and  alleging  improper  motives  and 
ulterior  aims  on  his  part.  Many  general  al- 
legations of  the  petition  were  denied  in  hcec 
verba,  without  stating  the  real  facts.  The 
president  and  other  officers  of  the  corpora- 
tion denied  the  allegations  of  improper  con- 


fer several  years  been  endeavoring  to  ascertain 
certain  material  facts  as  to  the  company's  con- 
dition and  acts,  while  In  this  case  the  peti- 
tioner's holdings  had  not  depreciated,  but  had 
advanced. 

But  that  a  stockholder  was  seeking  informa- 
tion to  determine  the  present  value  of  his  hold- 
ings and  to  guide  his  future  action  with  refer- 
ence to  the  stock  of  the  company  is  a  sufficient 
motive  to  warrant  his  seeking  inspection  of  the 
books  of  the  company  within  La.  Const,  art. 
245,  requiring  books  of  corporations  exhibiting 
certain  enumerated  affairs  to  be  kept  for  public 
Inspection.  State,  Bourdette.  v.  New  Orleans 
Gaslight  Co.  49  La.  Ann.  1556. 

And  the  facts  that  a  stockholder  had  pledged 
all  his  holdings  to  secure  a  loan,  and  that  the 
loan  would  shortly  become  due,  and  that  he  had 
not  the  means  to  pay  it,  and  that  he  has  no 
means  of  ascertaining  the  value  of  the  stock  and 
bonds,  except  by  an  examination  of  the  com- 
pany's books  and  papers,  are  sufficient  to  war- 
rant the  Issue  of  a  mandamus  to  enforce  his 
right  to  inspect  the  books  of  the  corporation, 
where  it  appears  that  the  company  had  never 
declared  or  paid  any  dividends  whatsoever. 
Re  Crosby,  28  Misc.  800. 

And  an  Inspection  of  the  register  of  share- 
holders of  a  corporation  for  the  purpose  of  can- 
vassing the  proprietors  before  determining 
whether  a  litigation  In  which  the  company  was 
concerned  should  go  on  or  not  is  a  legitimate 
object,  though  the  canvass  Is  made  In  the  Inter- 
est of  the  opponent  In  the  action.  King  v.  Pro- 
prietors of  Wilts  &  B.  Canal  Navigation,  29  L. 
T.  N.  S.  922,  3  Ad.  &  El.  477. 

And  that  a  stockholder  desires  to  Inspect  the 
books  of  the  corporation  to  enable  him  to  con- 
sult with  other  shareholders  and  obtain  proxies 
to  be  used  at  the  election  of  managers  or  offi- 
cers, Is  a  legal  purpose  warranting  the  Issue  of 
a  mandamus  to  enforce  his  right  of  Inspection. 
Com.  V.  Philadelphia  &  R.  B.  Co.  3  Pa.  Dlst  B. 
115. 

So,  where  a  notice  has  been  given  by  the  di- 
rectors of  a  corporation  that  a  vote  will  be 
taken  at  a  designated  time  upon  the  question  of 
a  reduction  of  the  capital  stock  and  upon  other 
matters.  It  Is  requisite  for  stockholders  to  know 
the  condition  of  the  affairs  and  business  opera- 
tions of  the  company  so  as  to  be  enabled  from 
such  knowledge  to  act  for  the  best  Interests  of 
themselves  and  other  stockholders ;  and  where 
In  such  case  the  directors  conceal  from  the 
stockholder  the  books  of  the  corporation,  and 
refuse  him  permission  to  examine  them,  he  Is 
entitled  to  relief  by  mandamus.  State,  Martin, 
V.  Bienville  Oil  Works  Co.  28  La.  Ann.  204. 

But  see  Com.  v.  Philadelphia  &  R.  R.  Co.  3 
Pa.  Dlst.  R.  115,  supra,  VI.  b. 
45  L.  R.  A. 


But  that  a  stockholder  wishes  to  Inspect  the 
stock  list  for  the  purpose  of  conferring  with 
his  fellow  stockholders  will  not  warrant  the 
issue  of  a  mandamus  to  enforce  the  stockhold- 
er's right  of  Inspection  In  the  absence  of  any- 
thing in  the  charter  or  statutes  relating  to  the 
matter,  where  the  by-laws  provide  for  annual 
and  special  meetings  which  would  afford  oppor- 
tunity for  conference,  and  It  does  not  appear 
that  the  stockholder  has  been  deprived  of  such 
conference  or  that  there  was  any  considerable 
dissatisfaction  among  the  other  stockholders. 
Lyon  V.  American  Screw  Co.  16  R.  I.  472. 

A  stockholder  will  not  be  denied  permission 
to  Inspect  the  books  of  a  corporation  for  the 
purpose  of  Investigating  whether  a  dividend  was 
fairly  earned  and  properly  declared  on  the 
ground  that  he  was  for  five  months  out  of  the 
six  In  which  the  dividend  was  declared  presi- 
dent and  director  of  the  company,  and  that  there- 
fore it  was  his  duty  to  know  Its  condition,  and 
he  must  be  presumed  to  know  It.  Mitchell  v. 
Rubber  Reclaiming  Co.  (N.  J.)  24  Atl.  407. 

And  an  allegation  In  a  petition  for  mandamus 
to  compel  the  giving  of  permission  to  a  stock- 
holder to  inspect  the  books  of  the  corporation, 
alleging  that  a  dividend  was  not  fairly  earned 
and  that  It  was  declared  for  the  purpose  of  en- 
abling the  recipients  to  pay  for  stock  which  was 
at  the  same  time  ordered  to  be  issued,  is  suffi- 
cient to  warrant  the  Issue  of  the  mandamus 
where  it  does  not  appear  that  the  asking  was 
for  the  purpose  of  discovering  whether  the  com- 
pany was  prosperous,  or  otherwise,  or  Its  busi- 
ness managed  In  a  skilful  and  Intelligent  man- 
ner or  not,  or  whether  It  could  be  more  economi- 
cally conducted,  and  there  Is  nothing  to  Indi- 
cate that  the  petitioner  was  prompted  by  Idle 
curiosity  or  that  he  was  seeking  to  promote 
some  selfish  or  Independent  end.     IWd. 

VII.  Rule  that  there  muet  te  a  tpeoifto  dispute. 

At  common  law  the  stockholders  of  a  cor- 
poration had  the  right  to  examine  at  reasonable 
times  the  records  and  books  of  the  corporation. 
But  as  the  writ  of  mandamus  would  not  Issue 
as  a  matter  of  course,  to  enforce  a  mere  naked 
right  or  to  gratify  mere  Idle  curiosity.  It  was 
necessary  for  the  petitioner  to  show  some  spe- 
cific Interest  at  stake  rendering  the  inspection 
necessary,  or  some  beneficial  purpose  for  which 
the  examination  was  desired.  Stone  v.  Kellogg, 
165  III.  192 ;  King  v.  Merchant  Tailors'  Co.  2 
Bam.  &  Ad.  115. 

A  shareholder  In  a  corporation  asking  a 
mandamus  to  compel  the  custodian  of  corporate 
records  to  permit  him  to  Inspect  them  must 
have  had  some  Interest  at  stake  which  rendered 
the  Inspection  necessary.  People,  Bishop,  v. 
Walker,  9  Mich.  32S. 
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duct  on  their  part,  and  claimed  that  the  re- 
lator wished  to  force  them  to  buy  him  out  at 
an  extravagant  price.  As  no  alternative  writ 
was  issued,  and  the  relator  proceeded  to  ar- 
gument upon  his  petition  and  the  opposing 
affidavits,  his  right  to  a  peremptory  writ  de- 
pends upon  the  conceded  facts,  the  same  as 
if  he  had  demurred  to  the  allega^^ions  of  the 
defendants.  People,  Buffalo,  v.  New  York 
C.  d  H.  R.  R.  Co.  156  N.  Y.  570 ;  Haehler  v. 
New  York  Produce  Exchange,  149  N.  Y.  414; 
People,  Corrigan,  v.  Brooklyn,  149  N.  Y.  215; 
People  V.  Rome,  W.  d  0.  R.  Co.  103  N.  Y.  95; 
Code  Civ.  Proc.  §  2070.  While  many  of  the 
facts  alleged  in  the  petition  were  denied, 
enough  were  left  undenied  to  present  a  case 
for  the  exercise  of  judgment  and  discretion 
on  the  part  of  the  supreme  court,  provided 


it  has  power,  in  any  case  not  expressly  cov- 
ered by  statute,  to  authorise  the  inspection, 
wholly  or  in  part,  of  the  books  of  a  manu- 
facturing corporation,  upon  the  application 
of  a  stockholder.  The  special  term  denied 
the  application  of  the  relator  for  a  perempt- 
ory writ  of  mandamus  commanding  the  offi- 
cers of  the  corporation  to  exhibit  certain  of 
its  books  and  papers  to  him,  but  upon  ap- 
peal to  the  appellate  division  the  order  of  the 
special  term  was  reversed  by  a  divided  vote, 
and  the  prayer  of  the  petition  granted,  with 
certain  regulations  as  to  the  time,  place,  and 
manner  of  exhibiting  the  books  and  papers. 
The  appellate  division  allowed  an  appeal  to 
this  court,  and  certified  the  following  ques- 
tion for  decision:  "Has  the  supreme  court 
the  power,  upon  the  petition  of  a  stockholder. 


The  right  of  a  stockholder  in  a  corporation 
to  inspect  its  books  is  not  to  be  exercised  to 
gratify  ctiriosity  or  for  speculative  purposes, 
but  in  good  faith  and  for  a  specific  honest  pur- 
pose, and  where  there  Is  a  particular  matter  in 
dispute  involving  and  affecting  t^is  rights  as  a 
stockholder.  Phoenix  Iron  Co.  v.  Com.,  Sellers, 
113  Pa.  663. 

And  a  mandamus  will  be  granted  in  such 
case  only  to  such  extent  as  may  be  necessary  for 
the  particular  occasioD.  King  v.  Merchant  Tail- 
ors' Co.  2  Bam.  &  Ad.  115. 

In  the  al>ove  case  Rex  v.  Newcastle-upon- 
Tyne.  2  Strange,  1223,  Bupra,  I.,  was  limited  and 
explained,  the  court  saying  that  the  statement 
therein,  "that  every  member  of  the  corporation 
had,  as  such,  a  right  to  look  in  the  books  for  any 
matter  that  concerned  himself,"  must  be  taken 
with  reference  to  the  cases  then  before  the 
court. 

This  rule  does  not  appear  to  have  been  ap- 
plied generally  where  the  right  to  inspect  is 
statutory,  and  could  not  well  be  where  the  stat- 
ntorj'  right  is  regarded  as  absolute. 

But  the  theory  has  been  advanced  that  even 
the  statutory  right  does  not  attach  unless  a  con- 
troversy  existed  aifecting  his  interests. 

Thus,  the  Iowa  statute  does  not  confer  the 
right  on  a  stockholder  to  examine  the  original 
papers  .nnd  vouchers  of  a  corporation,  and  to 
entitle  him  to  such  right  he  should  plead  and 
prove  that  some  property  right  is  Involvied,  or 
that  some  controversy  exists,  or  that  some  spe- 
cific or  valuable  interest  is  in  question,  to  settle 
which  an  inspection  of  such  books  becomes  nec- 
essary.    Ellsworth  V.  Dorwart,  95  Iowa,  108. 

And  see  also  Lyon  v.  American  Screw  Co.  16 
B.  I.  472,  supra.  III. 

Till.  Matters  of  procedure. 

a.  In  mandamus. 

The  rules  of  procedure  with  reference  to  man- 
damus to  enforce  a  stockholder's  right  to  inspect 
the  books  of  a  corporation  would  seem  to  be  the 
same  as  those  applying  to  that  remedy  general- 
ly, except  as  modified  by  tl:^  relations  of  the 
parties  whose  rights  are  in  question. 

Thus,  a  mandamus  to  compel  the  production 
of  the  books  of  a  corporation  for  inspection  by 
a  stockholder  Is  properly  directed  to  the  person 
having  the  custody,  possession,  and  control 
thereof,  and  where  a  woman  is  the  nominal  sec- 
retary and  her  husband  does  all  the  business  in 
her  name,  having  the  possession  and  control  of 
the  books,  and  authority  to  permit  an  examina- 
tion and  Inspection  if  he  sees  fit,  it  is  properly 
directed  to  him.  State,  Bergenthal,  v.  Bergen- 
thal,  72  Wis.  314. 
45  L.  R.  A. 


And  a  writ  of  mandamus  to  enforce  the  right 
of  a  stockholder  to  inspect  the  books  of  a  bank 
or  other  corporation  must  issue  against  the 
cashier  of  the  bank  or  other  officer  having  the 
custody  of  the  books,  and  does  not  run  against 
the  corporation  as  such  unless  to  compel  the  dis- 
charge of  some  corporate  duty,  and  the  bank  in 
its  corporate  capacity  is  not  a  proper  party  de- 
fendant in  the  proceeding.  Winter  v.  Baldwin, 
89  Ala.  483. 

And  a  mandamus  to  compel  the  submission 
of  the  discount  book  of  a  bank  to  a  stockholder 
and  director  for  inspection,  which  Inspection  had 
been  refused  by  the  cashier  with  the  approval 
of  the  l>oard  of  directors,  is  properly  directed  to 
the  cashier,  where  he  had  charge  of  the  l>ook, 
and  need  not  be  directed  to  the  board.  People, 
Muir,  V.  Throop.  12  Wend.  183. 

And  a  peremptory  mandamus  requiring  the 
cashier  of  a  bank  to  submit  the  discount  book 
of  the  bank  to  a  stockholder  and  director  for 
inspection  will  be  granted  in  the  first  instance 
where  a  rule  to  show  cause  had  been  obtained 
and  cause  was  shown  which  was  not  satisfac- 
tory, but  in  such  case  the  respondent  will  be 
permitted  to  make  up  a  record  pro  forma  for  the 
purpose  of  suing  out  a  writ  of  error.     Ihid. 

And  a  foreign  corporation  need  not  be  made 
a  party  to  a  proceeding  by  a  stockholder  against 
a  custodian  of  its  books  for  an  inspection  there- 
of, where  the  books  were  within  the  state  and 
the  custodian  was  domiciled  within  it.  Swift 
V.  State,  Richardson,  7  Houst.  (Del.)  338. 

And  where  it  appears  in  a  petition  for  man- 
damus to  compel  permission  to  Inspect  the  books 
of  a  corporation  by  a  stockholder  that  in  com- 
pliance with  the  provisions  of  the  by-laws  of 
the  corporation  one  party  was  duly  appointed  aa 
Its  transfer  agent,  and  that  another  party  waa 
appointed  either  as  transfer  agent  or  registrar 
of  transfers  of  the  stock  and  was  acting  as  such, 
the  relator  Is  entitled  to  a  peremptory  writ  di- 
rected to  both  such  parties.  People,  Harriman, 
V.  Paton,  20  Abb.  N.  C.  195. 

But  in  People,  Mulr,  v.  Throop,  12  Wend.  123, 
it  was  said  that  while  a  mandamus  to  compel 
the  submission  of  the  discount  book  of  a  bank 
to  a  stockholder  and  director  for  inspection  Is 
properly  directed  to  the  cashier,  though  his  re- 
fusal to  permit  an  inspection  was  approved  by 
the  board  of  directors,  it  is  not  thought  to  be 
improper  to  direct  it  also  to  the  directors. 

And  the  rule  that  a  writ  of  mandamus  to 
compel  the  production  of  books  of  a  corporation 
for  inspection  by  a  stockholder  should  run 
against  the  person  having  actual  charge  of  the 
books,  and  not  against  the  corporation,  relates 
to  cases  in  which  the  actual  custodian  of  the 
books  has  refused  to  permit  another  to  examine 
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to  compel  by  mandamus  tlie  corporation  to 
exhibit  its  books  for  his  inspection?"  The 
relator  does  not  claim  that  the  power  in  ques- 
tion has  been  comferred  upon  the  court  by 
statute,  but  he  insists  that  it  is  a  part  of  its 
inherent  power.  This  position  involves  an 
inquiry  into  the  origin  and  extent  of  the  au- 
thority of  the  supreme  court,  and  its  power 
of  visitation,  or  of  examining  into  the  affairs 
of  corporations  according  to  the  common  law. 
The  origin  of  the  supreme  court  was 
through  a  statute  passed  by  the  legislature 
of  the  colony  of  New  York  on  the  6fli  day  of 
May,  1691,  whereby,  among  other  things,  it 
was  enacted  "that  there  shall  be  held  and 
kept  a  Supreame  Court  of  Judicature,  which 
shall  be  Duely  and  Constantly  kept  att  the 
Citty  of  New  Yorke  and  not  Elsewhere,  att 


the  several!  &  Respective  times  hereafter 
mentioned.  And  that  there  be  five  Justices 
at  Least  appointed  &  Commissionated  to  hold 
the  same  court,  two  whereof  together  with 
one  Chief  Justice  to  be  a  Quorum.  Which 
Supreame  Court  are  hereby  fully  Impowered 
and  Authorized  to  have  Cognizance  of  all 
pleas,  Civill,  Criminall,  and  Mixt,  as  fully 
and  amply  to  all  Intents  &  purposes  whatso- 
ever, as  the  Courts  of  Kings  Bench,  Comon 
Pleas,  &  Exchequer  within  their  Afajestyes 
Kingdome  of  England,  have  or  ought  to  have, 
.  .  ."  This  statute  was  to  remain  in 
force  for  only  two  years,  but  it  was  renewed, 
recognized,  and  continued  by  colonial  act  or 
royal  ordinance  substantially  in  the  words 
quoted  until  the  adoption  of  our  first  Con- 
stitution.    1   Col.  Laws,  pp.  226-229,  303- 


them,  and  not  to  cases  In  which  the  corporation 
itself  by  its  directors  refuses  to  keep  Its  boolu 
at  the  office  in  the  state  In  defiance  of  iaw. 
Crown  Coal  &  Tow  Co.  t.  Thomas,  60  111.  App. 
234. 

One  who  is  a  stoclihoider  In  two  corporations 
which  are  to  all  intents  and  purposes  one  and 
have  the  same  officers  may  Join  both  in  a  pro- 
ceeding by  mandamus  to  enforce  his  right  of  in- 
spection of  their  books.  Re  Crosby,  28  Misc. 
800. 

And  a  proceeding  by  mandamus  by  a  stock* 
holder  against  the  vice  president  and  transfer 
agent  of  a  corporation  in  which  Judgment  was 
rendered  In  favor  of  such  vice  president  and 
agent,  is  not  a  bar  to  a  subsequent  proceeding 
brought  by  the  same  relator  against  the  corpO'> 
ration  Itself.  State,  Wilson,  v.  St.  Louis  &  S. 
F.  R.  Co.  29  Mo.  App.  301. 

Reasons  why  the  right  of  a  stockholder  to  in- 
spect the  books  of  a  corporation  should  not  be 
granted  are  matters  of  defense,  where  it  appears 
that  he  is  a  stockholder  and  has  demanded  the 
right  at  reasonable  and  proper  times,  and  that 
it  wtis  denied  him.  Foster  v.  White,  86  Ala. 
467,  dictum. 

And  reasons  why  an  inspection  of  the  books 
of  a  corporation  by  a  stockholder  should  not 
be  permitted,  and  reasons  why  a  company 
should  be  made  a  party  to  a  proceeding  for  man- 
damus to  compel  the  production  of  books  for  in- 
spection, should  be  made  to  appear  by  the  re- 
turn of  the  writ,  and  -not  by  motion  to  quash. 
State,  Bergenthal,  v.  Bergenthal,  72  Wis.  314. 

And  a  denial  by  the  respondent  in  a  proceed-* 
Ing  for  a  mandamus  to  enforce  the  right  of  a 
stockholder  to  inspect  the  books  and  records  of 
a  corporation  that  the  relator  had  at  any  time 
been  refused  the  right  to  examine  any  of  the 
records  or  accounts  of  the  company  which  he  was 
entitled  to  examine  either  as  a  stockholder  oo 
director,  is  io sufficient  as  it  assumes  that  he 
had  no  right  to  examine  any  of  the  records  or 
accounts  which  he  asked  permission  to  Inspect. 
Stone  T.  Kellogg,  62  111.  App.  444,  Affirmed  In  165 
111.  192. 

And  a  reply  by  a  director  of  a  company  to  a 
petition  for  a  mandamus  to  compel  the  produc- 
tion of  the  books  of  the  company  for  inspection 
by  a  stockholder,  that  he  was  advised  by  coun- 
sel.  and  charged  the  fact  to  be  that  the  appli- 
cant was  not  the  owner  or  holder  of  capital 
stock  of  the  company,  but  admitting  that  ho 
held  stock,  and  averring  that  he  was  not  enti- 
tled to  possession  thereof,  is  not  such  a  denial  of 
the  fact  of  ownership  stated  In  the  petition  aa 
to  require  a  trial  of  the  issue.  Re  Martin,  62 
Hun,  557. 

So.  an  allegation  In  an  answer  to  a  petition 
for  mandamus  to  compel  permission  to  a  stock- 
45  L.  R.  A. 


holder  to  inspect  the  books  of  a  coriraratlon, 
that  the  respondents  had  no  knowledge  or  Infor- 
mation sufficient  to  form  a  belief  that  the  rela- 
tors are  or  were  or  either  of  them  was,  at  the 
time,  the  owner  of  the  shares  of  stock  as  alleged. 
Is  not  a  sufficient  denial  of  a  positive  allegation 
of  ownership  In  the  petition  to  prevent  the  issu- 
ance of  a  peremptory  writ  of  mandamus  in  the 
first  Instance.  People,  Harrlman,  v.  Paton,  20 
Abb.  N.  C.  195. 

And  resisting  affidavits  in  a  proceeding  for 
mandamus  to  compel  the  allowance  of  the  in- 
spection of  the  books  of  a  corporation  in  which 
the  petitioner  positively  alleges  that  the  relator 
is  the  owner  of  over  fifteen  shares  of  capital 
stock,  and  shows  a  proper  demand  for  permis- 
sion to  examine  such  books,  which  is  refused,  al- 
leging that  the  respondent  was  advised  by  his 
counsel  and  charges  the  fact  to  be  that  the  rela- 
tor is  not  the  holder  or  owner  of  over  fifteen 
shares  of  such  capital  stock  or  the  owner  of  any 
shares,  but  admitting  that  he  is  the  holder  of  a 
certificate  of  twenty  shares  to  the  possession  of 
which  he  is  not  entitled.  Is  evasive,  and  does 
not  controvert  the  positive  allegation  of  the  pe- 
tition as  to  ownership  so  as  to  prevent  the  issu- 
ance of  a  peremptory  mandamua  Martin  v. 
Johnston,  25  Abb.  N.  C.  360. 

So.  an  allegation  in  an  affidavit  of  the  attor- 
ney for  the  relator  in  a  proceeding  for  manda- 
mus  to  compel  the  secretary  of  a  corporation  to 
produce  its  stock-book  for  inspection,  that  he 
demanded  that  the  respondent  allow  the  relator 
to  inspect  the  stock-book  and  make  extracts 
therefrom,  is  not  answered  by  a  denial  that  the 
attorney  demanded  that  they  be  allowed  the  In- 
spection. People,  Gunst,  v.  Goldstein,  37  App. 
Div.  550. 

And  an  allegation  in  the  affidavits  of  the  at- 
torney for  the  relator  In  such  a  proceeding,  that 
a  demand  was  made  for  the  production  of  the 
books,  and  that  the  secretary  In  the  presence 
of  a  designated  person  refused  to  produce  them, 
is  not  answered  by  a  denial  that  he  refused  In 
the  presence  of  such  person.     Ibid. 

And  a  denial  by 'the  respondent  In  such  a  pro- 
ceeding, that  on  a  day  mentioned,  and  daily 
since  that  time,  t^e  relator  had  frequently  de- 
manded that  the  respondent  produce  the  stock 
book  for  his  Inspection,  Is  not  a  denial  of  an  al- 
legation therein  that  on  the  day  named,  and 
daily  since  that  time,  the  relator  had  frequent- 
ly demanded  the  production  of  the  book  for  bis 
Inspection.     Tbid. 

And  an  allegation  In  such  a  proceeding  that 
on  a  designated  day  the  respondent  locked  up 
all  the  other  books,and  that  repeatedly  and  dally 
thereafter  the  respondent  demanded  to  be  al- 
lowed to  look  at  the  same  and  was  refused,  is 
not  answered  by  a  denial  that  the  respondent 
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306,  358,  380;  2  Col.  Laws,  462,  639,  948;  3 
Ool.  Laws,  646,  780, 1007;  4  Col.  Laws,  1088; 
5  Col.  Laws,  73.  As  has  been  well  said  bj  a 
recent  writer:  "This  act  founded  the  su- 
preme court.  .  ...  Not  onlj  did  this  act 
erect  the  tribunal  which  still  continues  the 
great  law  court  of  the  state,  but  it  vested 
in  it  a  jurisdiction  which  change  of  govern- 
ment and  constant  reforms  and  revolutions 
in  procedure  have  been  powerless  to  abridge 
in  any  material  respect;  for,  while  its  ju- 
risdiction has  been  enlarged  by  its  union  with 
the  court  of  chancery,  its  ancient  jurisdic- 
tion still  remains  unimpaired.  The  supreme 
eourt  of  the  province  was  the  instrument  by 
which  the  great  body  of  the  jurisprudence  of 
the  English  common  law  was  applied  to  New 
York."    Fowler's  Organization  of  the  Su- 


preme Court,  19  Alb.  L.  J.  211.  The  court 
of  chancery  was  created,  or,  as  sonw  insist, 
continued,  by  the  same  act,  and  was  subse- 
quently kept  in  force  in  the  same  way.  Hoff- 
man, Ch.  Pr.  14;  Graham,  Jur.  140.  Aside 
from  the  colonial  statutes,  which  created  and 
continued  such  courts  only  for  fixed  terms, 
royal  ordinances  were  resorted  to  wh^i  the 
l^islature  failed  to  act,  upon  the  theory  that 
such  action  was  authoriz€Kl  by  the  charter  of 
the  colony.  The  most  notable  were  those 
passed  by  the  governor  and  council  on  Ihe 
15th  of  May,  1699,  and  the  3d  of  April,  1704; 
which  are  referred  to  by  the  revisers  in  a 
note  to  1  Rev.  Laws,  p.  213,  and  published 
in  full  in  appendix  No.  5  at  the  end  of  the 
second  volume  of  the  Revised  Laws.  These 
ordinances,  which  were  questioned  but  never 


locked  up  all  the  books  of  account  and  stock- 
books  of  the  corporation,  and  that  he  repeated- 
ly and  dally  thereafter,  upon  the  relator's  de- 
mand, refused  to  allow  him  to  look  at  the  same, 
that  being  a  denial  that  the  respondent  locked 
tip  the  stock-book  only.     Ibid. 

And  an  allegation  in  such  a  proceeding,  that 
in  reply  to  a  demand  for  permission  to  inspect 
the  respondent  had  stated  that  he  had  removed 
the  stock-books  from  the  office  of  the  company, 
and  that  between  designated  dates  they  had  at 
all  times  been  out  of  that  office,  and  that  tho 
secretary  then  and  there  refused  to  allow  the 
relator  to  see  them,  is  not  answered  by  a  denial 
that  during  the  times  mentioned  the  respondent 
refused  the  relator  permission  to  inspect,  as  it 
does  not  show  that  he  then  and  there  refused  it, 
or  that  during  the  Interval  the  stock-book  had 
at  all  times  been  out  of  the  office  of  the  company. 
Ihid. 

So.  it  is  no  answer  to  an  application  for  a 
mandamus  by  a  parishioner  to  compel  church 
wardens  to  allow  him  to  inspect  their  accounts 
under  17  Geo.  IL  chap.  38,  that  in  a  subsequent 
clause  of  the  statute  a  penalty  is  imposed  for 
improperly  refusing  such  inspection,  as  the  pen- 
alty Is  not  given  by  way  of  compensation  to  the 
party  aggrieved,  but  is  imposed  for  the  relief  of 
the  poor  and  to  punish  the  offender.  King  v. 
Clear.  4  Barn,  ft  C.  899. 

And  a  relator  in  a  proceeding  for  mandamus 
for  the  inspection  of  books  of  a  corporation, 
who  is  tendered  the  inspection  he  desired  with 
offer  of  payment  of  costs  up  to  that  time,  is 
rightly  taxed  with  costs  of  the  suit  made  after 
that  time,  unless  it  be  found  that  some  dama- 
ges should  be  awarded  because  of  the  denial  of 
his  right  previous  to  the  filing  of  the  tender. 
Boardman  v.  Marshall  town  Grocery  Co.  105 
Iowa,  445. 

The  court  upon  the  hearing  of  a  motion  for  a 
writ  of  peremptory  mandamus  to  compel  the 
transfer  agents  of  a  foreign  corporation  to  al- 
low stockholders  to  Inspect  the  transfer  books 
and  list  of  stockholders,  may,  without  regard  to 
the  provision  of  the  Code,  order  a  reference  to 
take  proofs  on  matters  concerning  which  fuller 
information  is  desired  before  proceeding.  Peo- 
ple, Del  Mar,  v.  St.  Louis  &  S.  F.  R.  Co.  44  Hun, 
552,  19  Abb.  N.  C.  1. 

b.  In  other  proceedinga. 

The  mode  of  procedure  in  statutory  proceed- 
ings is  usually  prescribed  by  the  statute  author- 
izing them,  and  in  actions  for  damages  for  de- 
nial of  inspection  the  only  questions  peculiar  to 
thla  class  of  cases  seem  to  be  those  with  refer-* 
encc  to  the  measure  of  damages. 

Thus,  the  penalty  authorized  by  Vt.  Gen. 
45  L.  R.  A. 


Stat.  chap.  86,  if  7,  8,  13,  for  the  refusal  of  the 
custodian  of  corporate  books  and  records  to  per- 
mit a  stockholder  to  Inspect  them,  is  a  satisfac- 
tion to  the  stockholder  for  the  Injury  caused  him 
by  a  refusal  of  his  right  to  inspect  the  corporate 
records,  and  no  special  injury  or  damage  need 
be  alleged  or  proved  In  an  action  for  such  pen- 
alty.    Lewis  V.  Brainerd,  58  Vt.  610. 

And  the  penalty  imposed  by  N.  Y.  Laws  1848, 
chap.  40,  {  25,  for  violation  of  the  statute  re- 
quiring books  of  a  corporation  to  be  kept  at  the 
office  of  the  company  open  for  inspection  by 
stockholders,  is  imposed  for  violation  of  a  duty, 
and  its  recovery  Is  not  dependent  upon  a  pecun« 
iary  loss  as  the  consequence,  and  an  Injury  to 
the  stockholder  from  such  violation  is  not  es- 
sential to  his  recovery.  Kelsey  v.  Pfaudler 
Process  Fermentation  Co.  20  N.  T.  8.  R.  533. 

And  evidence  of  previous  efforts  on  the  part 
of  a  stockholder  to  obtain  an  inspection  of  the 
stock-book  of  a  foreign  corporation  is  admissi- 
ble In  an  action  to  recover  a  penalty  for  failure 
or  refusal  to  permit  the  inspection  of  such  books 
as  provided  for  by  the  New  Tork  stock  corpora- 
tion law,  as  tending  to  show  the  good  faith  of 
the  stockholder  and  as  having  a  bearing  upon 
the  validity  of  the  excuse  which  is  given  in  the 
explanation  of  the  refusal  to  permit  the  inspec- 
tion. Recknagel  v.  Empire  Self-Lighting  Oil 
Lamp  Co.  24  Misc.  193. 

In  the  above  case  Kelsey  v.  Pfaudler  Process 
Fermentation  Co.  20  N.  T.  S.  R.  633,  supra,  V., 
was  distinguished  upon  the  ground  that  there 
the  person  who  had  the  key  to  the  safe  where 
the  stock-book  was  locked  was  out  of  town,  and 
that  no  one  else  could  open  the  safe,  while  In 
the  present  case  the  stock-book  was  not  at  the 
proper  office  when  the  demand  for  an  Inspection 
was  made. 

So,  the  rights  of  a  stockholder  who  demands 
the  right  to  inspect  the  t>ooks  of  a  corporation 
on  Saturday  and  is  told  to  wait  until  Monday 
following  to  recover  the  penalty  prescribed  by 
N  T.  Laws  1848,  chap.  40,  i  25,  for  violation 
of  the  provision  thereof,  that  certain  books 
should  be  kept  open  to  the  inspection  of  stock- 
holders, is  not  waived  by  his  act  in  going  upon 
Monday  and  examining  the  books.  Kelsey  v. 
Pfaudler  Process  Fermentation  Co.  20  N.  Y.  8. 
R.  533. 

And  the  right  of  a  shareholder  in  a  corpora- 
tion to  inspect  and  take  copies  of  the  register  of 
members  of  the  company  cannot  l>e  objected  to 
by  the  company  upon  the  ground  that  he  was 
not  a  member,  and  that  his  shares  had  been 
forfeited,  and  that  he  had  not  tendered  the  shil- 
ling necessary  under  the  companies  act  of  1862, 
f  32,  to  entitle  a  nonmember  to  inspect,  where 
he  was  treated  by  the  company  as  a  person  who 
was  entitled  to  inspect  and  to  have  a  list  of  tha 
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OTerthrown,  are  substantially  the  same  as  the 
original  act  of  1691.  Chalm.  Col.  Op.  249; 
6  Col.  Doc.  952 ;  1  E.  D.  Smith,  introduction, 
p.  50.  The  supreme  court,  as  thus  continued 
by  Lord  Bellamont's  ordinance  of  1699,  and 
the  court  of  chancery,  as  continued  by  ordi- 
nance on  the  20th  of  August,  1701,  and  the 
7th  of  November,  1704,  were  the  same  tribu- 
nals and  possessed  the  same  powers  as  those 
organized  by  the  colonial  legislature.  Ap- 
pendix No.  7,  2  Rev.  Laws,  p.  13.  They  were 
atill  in  existence  and  exercising  their  powers 
when  the  convention  met  to  organize  a  state 
government.  "Such  parts  of  the  common 
law  of  England  and  of  the  statute  law  of 
England  and  Great  Britain,  and  of  the 
acte  of  the  legislature  of  the  colony  of  New 
York,  as  together  did  form  the  law  of  the 
said  colony  on  the  19th  day  of  April,  1775,*' 
were  made  and  continued  the  law  of  this 
state  by  its  first  Constitution.  Const.  1777, 
§  35.  While  that  instrument  neither  creat- 
ed nor  continued  the  supreme  court  or  the 
court  of  chancery,  except  as  stated  above,  it 
treated  both  as  existing  tribunals;  for  it  al- 
luded to  the  chancellor  and  the  justices  of 
the  supreme  court,  regulated  their  terms  of 
office,  and  conferred  upon  them  the  power  of 
appointing  clerks  for  their  respective  courts. 
They  thus  explicitly  recognized  them  as  con- 
tinuing in  power  under  the  state  government 
as  they  had  previously  existed  under  the  co- 
lonial government.  Id.  §§  33-37,  41.  The 
second  Constitution  contained  similar  provi- 
sions as  to  what  constituted  the  law  of  the 
state,  except  that  it  omitted  "the  statute  law 
of  England  and  Great  Britain,"  and  abro- 


gated such  parts  of  both  common  and  stat- 
ute law  "as  are  repugnant  to  this  Con>titu- 
tion."  Const.  1821,  art.  5,  §§  1-7;  Id.  art. 
7,  §  13.  The  third  Constitution  abolished 
the  court  of  chancery,  and  enacted  that  there 
should  "be  a  supreme  court  having  general 
jurisdiction  in  law  and  equity."  Con<t. 
1846,  art.  6,  §  3 ;  Id.  art.  14,  §  8.  It  repeate-i 
the  provisions  as  to  what  should  be  the  law 
of  the  state.  Id.  art.  1,  §  17.  The  revised 
Constitution  now  in  force  continues  the  su- 
preme court,  "with  general  jurisdiction  in 
law  and  equity,"  and  provides  that  ''such 
parts  of  the  common  law,  and  of  the  act*  of 
the  legislature  of  the  colony  of  New  York, 
as  together  did  form  the  law  of  the  said  col- 
ony, on  the  nineteenth  day  of  April,  one 
thousand  seven  hundred  and  seventy-iive.  and 
the  resolutions  of  the  Congress  of  the  said 
colony,  and  of  the  convention  of  the  state  of 
New  York,  in  force  on  the  twentieth  day  of 
April,  one  thousand  seven  hundred  and  sev- 
enty-seven, which  have  not  since  expired,  or 
been  repealed  or  altered;  and  such  acts  of 
the  legislature  of  this  state  as  are  now  in 
force,  shall  be  and  continue  the  law  of  this 
state,  subject  to  such  alterations  as  the  leg- 
islature shall  make  concerning  the  same." 
Const.  1895,  art.  1,  §  16;  Id.  art.  6,  §  1: 
Koch  V.  A^eio  York,  152  N.  Y.  72,  76:  Ti( 
Knoirack,  168  N.  Y.  482,  487.  It  is  provided 
by  §  217  of  the  Code  of  Civil  Procedure  that 
"the  general  jurisdiction  in  law  and  equity, 
which  the  supreme  court  of  the  state  pos- 
sesses, under  the  provisions  of  the  Constitu- 
tion, includes  all  the  jurisdiction  which  wa5 
possessed  and  exercised  by  the  supreme  court 


present  members  furnished  him.  Boord  v.  Afri- 
can Consol.  Land  &  Trading  Co.  [18981  1  Ch. 
696,  77  L.  T.  N.  S.  653. 

Where  no  actual  damages  resulting  from  the 
denial  of  a  stockholder's  statutory  right  to  in- 
spect the  books  of  the  corporation  are  shown, 
punitive  damages  cannot  be  assessed,  however 
malicious  the  conduct  of  the  corporation  or  its 
officers  may  have  been.  Boardman  v.  Marshall- 
town  Grocery  Co.  Ip5  Iowa,  446. 

And  while  a  stockholder  who  is  denied  the 
right  to  Inspect  the  books  of  his  corporation  is 
entitled  to  nominal  damages  by  reason  of  th(v 
infraction  of  the  statutory  right,  a  Judgment 
not  allowing  such  nominal  damages  will  not  be 
reversed  where  he  was  subsequently  tendered 
the  Inspection  he  desired  with  offer  of  payment 
of  costs  up  to  that  time.     Ibid. 

And  lime  used  and  expenses  Incurred  In  azk 
attempt  of  a  stockholder  to  secure  the  right  to 
inspect  the  books  of  a  corporation  cannot  be  re- 
covered or  taxed  as  Items  of  damage  In  a  case 
brought  to  secure  that  right,  where  no  actual 
damages  resulting  from  the  denial  of  the  stock- 
holder's statutory  right  are  shown,  and  it  does 
not  appear  that  the  denial  of  the  right  itself 
caused  damage.     Ibid, 

And  a  stockholder  suing  for  damages  for  re- 
fusal to  permit  him  to  examine  the  books  of  the 
corporation  under  the  New  York  stock  corpora- 
tion law  prescribing  that  the  stock-books  shall 
be  open  during  business  hours  for  the  inspection 
of  stockholders  and  Judgment  creditors,  and 
providing  for  a  forfeiture  or  penalty  for  refusal 
to  permit  such  inspection,  cannot  recover  the 
costs  and  counsel  fees  of  mandamus  proceed- 
ings by  which  he  compels  the  corporation  and 
its  officers  to  allow  an  inspection  of  the  books. 
45  L.  R.  A. 


Clason  V.  Nassau  Ferry  Co.  20  Misc.  315.  50  N. 
Y.  Supp.  160.  4  N.  Y.  Anno.  Gas.  166. 

So,  while  in  a  proper  case  an  accountant  or 
expert  may  be  appointed  by  the  court  to  assist 
a  party  In  Interest  in  the  examination  of  th» 
books  of  a  corporation,  no  part  of  the  compensa- 
tion to  be  paid  to  such  expert  should  be  assessed 
against  the  corporation  In  the  action  with  refer- 
ence to  which  the  inspection  was  made.  State. 
Burke,  v.  Citizens'  Bank,  51  La.  Ann.  426. 

And  a  stockholder  who  demands  of  the  cor- 
poration to  see  the  corporate  books,  makinfr  tb« 
demand  In  such  broad  terms  that  the  corpora- 
tion Is  Justified  in  refusing  it,  because  be  Is 
only  entitled  to  a  portion  of  such  relief,  and  who 
afterwards  obtains  an  order  granting  him  snob 
relief  to  that  extent,  is  not  entitled  to  recorer 
counsel  fees,  where  it  is  Impossible  to  separate 
the  services  rendered  in  the  proceeding  in  tbe 
attempt  to  force  that  part  of  the  relief  which 
was  denied  from  those  which  were  rendered  Ib 
respect  to  the  relief  granted.  Clason  t.  Nas- 
sau Ferry  Co.  50  N.  Y.  Supp.  160. 

An  order  to  inspect  books  of  a  corporation 
will  not  be  granted  to  a  stockholder  where  he 
has  not  given  the  notice  required  by  the  rules  of 
court  for  that  purpose.  Re  Credit  Co.  L.  R.  H 
Ch.  DIv.  256,  48  L.  J.  Ch.  N.  S,  221,  27  Week. 
Rep.  380. 

An  application  by  a  stockholder  of  a  corpora- 
tion for  a  discovery  and  inspection  of  books  and 
papers  in  the  possession  of  the  company,  though 
made  under  the  provisions  of  N.  Y.  Code  Civ. 
Proc.  i  388,  and  not  under  the  Revised  Statutes. 
will  not  be  deaied  on  the  ground  that  it  should 
have  been  made  by  petition  Instead  of  by  motion. 
Johnson  v.  Consolidated  Silver  Min.  Co.  2  Abb. 
Pr.  N.  S.  413.  F.  H.  B. 
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of  the  colony  of  New  York,  at  any  time,  and 
by  the  oourt  of  chancery  in  England  on  the 
4th  day  of  July,  1776;  with  the  exceptione, 
additions,  and  limitationa  created  and  im-. 
posed  by  the  Constitution  and  laws  of  the 
state.  Subject  to  those  exceptions  and  limi- 
tations, the  supreme  court  of  the  atate  has  all 
the  powers  and  authority  of  each  of  those 
courts,  and  exercises  the  same  in  like  man- 
ner.' See  also  2  Rev.  Stat.  p.  173,  §  36; 
Id.  p.  106,  §  1;  Laws  1847,  chap.  280,  S  16. 
Thns,  we  have  the  powers  of  the  court  of 
King's  bench  and  the  oourt  of  chancery,  as 
they  existed  when  the  first  Constitution  was 
adopted,  blended  and  continued  in  the  su- 
preme court  of  the  state,  except  as  modified 
by  Constitution  or  statute. 

The  right  of  a  corporator,  who  has  an  in- 
terest, in  common  with  the  other  corpora- 
tors, to  inspect  the  books  and  papers  of  the 
corporation,  for  a  proper  purpose  and  under 
reasonable  circumstances,  was  recognized  by 
the  courts  of  King's  bench  and  chancery  from 
an  early  day,  and  enforced  by  motion  or  man- 
damus, but  always  with  caution,  so  as  to 
prevent  abuse.  Reop  v.  Ifewcaatle-upon-Tyne, 
2  Strange,  1223,  and  note;  Gery  v.  Hopkins, 
7  Mod.  129,  case  176 ;  Richards  v.  Pattinsonf 
Barnes,  N.  C.  235 ;  Toung  v.  Lynch,  1  W.  Bl. 
27;  Rex  v.  Shelley,  3  T.  R.  141;  King  v. 
Bahh,  3  T.  R.  679,  580;  King  v.  Merchant 
Tailorai'  Co.  2  Bam.  A  Ad.  U6;  Re  Bur- 
ion,  31  L.  J.  Q.  B.  N.  S.  62 ;  Re  West  Devon 
Great  Consols  Mine,  L.  R.  27  Ch.  Div.  106. 
Lord  Kenyon,  in  rendering  judgment  in  King 
T.  Bahh,  assumed  "that  in  certain  cases  the 
members  of  a  corporation  may  be  permitted 
to  inspect  all  papers  relating  to  the  corpo- 
ration." In  Oery  v.  Hopkins  the  court,  on 
granting  the  order  to  produce,  said :  "There 
is  great  reason  for  it,  for  they  are  books  of  a 
public  company  and  kept  for  public  trans- 
actions, in  which  the  public  are  concerned, 
and  the  books  are  the  title  of  the  buyers  of 
••tocks,  by  act  of  Parliament."  In  Rea  v. 
yerccastle-upon'Tyne  the  reporter  states 
that  the  court  said:  "Every  member  of  the 
corporation  had,  as  such,  a  right  to  look  into 
tile  books  for  any  matter  that  concerned  him- 
self, though  it  was  in  a  dispute  with  others." 

The  following  cases  arose  in  this  s^te,  but 
the  most  of  them  are  not  strictly  in  point,  as 
they  rest  mainly  upon  statutory  authority, 
which  does  not  extend  to  the  case  in  hand: 
People,  Hatch,  v.  Lake  Shore  d  M.  S.  R.  Co. 
11  Hun,  1.  Affirmed,  suh  nom.  Re  Sage,  in 
70  N.  Y.  222 ;  People.  Stoho,  v.  Eadie,  63 
Hnn,  320.  133  N.  Y.  673:  Cotheal  v.  Brou- 
ver.  5  N.  Y.  562 ;  People,  Onderdonk,  v.  Mott, 
1  How.  Pr.  247;  People,  ffarriman,  v.  Pa- 
ion,  20  Abb.  N.  C.  172  and  195 ;  People,  Rich- 
mond, V.  Pacific  Mail  8.  S.  Co.  50  Barb.  280; 
People,  Field,  v.  Northern  P.  R.  Co.  18  Jones 
4  8. 456 :  People,  Clason,  v.  Nassa/u  Ferry  Co. 
86  Hun,  128;  Central  Cross-Town  R.  Co.  v. 
frcenty-Third  Street  R.  Co.  53  How.  Pr.  46 ; 
People,  Muir,  v.  Throop,  12  Wend.  183. 

The  courts  of  other  states  compel  the  offi- 
eers  of  corporations  to  allow  stockholders  to 
examine  the  boc4c8  upon  due  application  for 
A  proper  purpose.  In  Lewis  v.  BroMierd,  53 
45  L.  R.  A. 


Vt.  520,  the  court  said:  'The  shareholders 
in  a  corporation  hold  the  franchise  and  are 
the  owners  of  the  corporate  property;  and 
as  such  owners  they  have  the  right,  at  com- 
mon law,  to  examine  and  inspect  all  the 
books  and  records  of  the  corporation  at  all 
seasonable  timas,  and  to  be  thereby  informed 
of  the  condition  of  the  corporation  and  its 
property."  In  Huylar  v.  Cragin  Cattle  Co. 
40  N.  J.  Eq.  392,  398,  it  was  said:  "Stock- 
holders are  entitled  to  inspect  the  books  of 
the  company  for  proper  purposes  at  proper 
times,  .  .  .  and  they  are  entitled  to 
such  inapectioD,  though  their  only  object  is 
to  ascertain  whether  their  affairs  have  been 
properly  conducted  by  the  directors  or  man- 
agers. Such  a  right  is  necessary  to  their 
protection.  To  say  that  they  have  the  right, 
but  that  it  can  be  enforced  only  when  they 
have  ascertained,  in  scMne  way,  without  the 
books,  that  their  affairs  have  been  misman- 
aged or  that  their  interests  are  in  danger,  is 
practically  to  deny  the  right  in  the  majority 
of  cases.  Oftentimes  frauds  are  discover- 
able only  by  examination  of  the  books  by  an 
expert  accountant.  The  books  are  not  the 
private  property  of  me  directors  or  mana- 
gers, but  are  the  records  of  their  transac- 
tions as  trustees  for  the  stockholders."  In 
Com.,  Sellers,  v.  Phceniw  Iron  Co.  105  Pa.  Ill, 
116,  51  Am.  Rep.  184,  the  rule  was  laid 
down  that,  "unless  the  charter  provides  oth- 
erwise, a  shareholder  in  a  trading  corpora- 
tion has  the  right  to  inspect  its  books  and 
papers,  and  to  take  minutes  from  them,  for 
a  definite  and  proper  purpose,  at  reasonable 
times.  The  doctrine  of  the  law  is  that  the 
books  and  papers  of  the  corporation,  though 
of  necessity  kept  in  some  one  hand,  are  the 
common  property  of  all  the  stockholders." 
Upon  a  second  appeal  in  the  same  case,  sub 
nom.  Pha^niw  Iron  Co.  v.  Com..  Sellers,  113 
Pa.  563,  572,  the  court  said :  "Under  the  cir- 
cumstances mentioned  and  for  the  purposes 
stated,  we  are  of  opinion  that,  according  to 
our  ruling  when  the  case  was  here  before, 
t^e  relator  is  clearly  entitled  to  an  examina- 
tion of  the  books  and  papers  of  the  company. 
Such  a  right  is,  of  course,  not  to  be  exercised 
to  gratify  curiosity  or  for  speculative  pur- 
poses, but  in  good  faith  and  for  a  specific 
honest  purpose,  and  where  there  is  a  particu- 
lar matter  in  dispute,  involving  and  affect- 
ing seriously  the  rights  of  the  relator  as  a 
stockholder.  ...  A  stockholder  in  a 
trading  corporation  must  certainly  have  some 
rights  which  a  board  of  directors  should  re- 
spect. Sellers  [the  relator]  was  not  bound 
to  accept  the  mere  statement  of  the  board, 
whether  under  oath  or  otherwise,  as  to  the 
contents  of  the  books,  etc.  He  had  a  right 
to  a  reasonable  personal  inspection  of  them, 
and.  with  the  aid  of  a  disinterej^ted  expert, 
might  make  such  extracts  as  were  reasonably 
required  in  the  preparation  of  the  bill  he 
purposed  to  bring.  The  relator,  we  think, 
has  a  clear  right,  under  the  writ  and  return, 
to  the  relief  he  asks,  and  it  is  plain  that  he 
has  no  specific  lecral  remedy  for  the  enforce- 
ment of  that  right;  and  the  existence  of  a 
supposed  equitable  remedy  is  not  a  ground 
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for  refusing  the  mandamus."  In  Cockbum 
y.  Union  Bank,  13  La.  Ann.  289,  290,  the 
court,  in  granting  a  mandamus  requiring  the 
officers  of  a  corporation  to  allow  access  by  a 
stockholder  to  the  books,  said:  "A  stock- 
holder  in  a  corporation  possesses  all  his  in- 
dividual rightSj  except  so  far  as  he  is  de- 
prived of  them  by  the  charter  or  the  law  of 
the  land;  as  long,  then,  as  the  charter,  or 
the  rules  and  by-laws  passed  in  conformity 
thereto,  and  the  law,  do  not  restrict  his  in- 
dividual rights,  he  possesses  them  in  full, 
and  can  demand  to  exercise  them.  It  cannot 
be  denied  that  it  is  the  right  of  everyone  to 
see  that  his  property  is  well  managed,  and 
to  have  access  to  the  proper  sources  of 
knowledge  in  this  respect."  The  same  court, 
in  a  like  case,  declared  that  a  stockholder  in 
a  trading  corporation  ''has,  in  the  very  na- 
ture of  things,  and  upon  principles  of  equity, 
good  faithj  and  fair  dealing,  the  rig^t  to 
know  how  the  affairs  of  the  company  are  con- 
duoted, — whether  tne  capital  of  which  he  has 
contributed  so  large  a  share  is  being  pru- 
dently and  profitably  employed  or  otherwise. 
.  .  .  In  order  to  comply  with  this  call, 
and  to  vote  understandingly,  it  was  certain- 
ly requisite  for  the  relator  to  know  the  con- 
dition of  the  affairs  and  business  operations 
of  the  company,  and  be  enabled  from  this 
knowledge  to  act  for  the  best  interests  of  the 
stockholders  and  of  the  company."  State, 
Martin^  v.  Bienville  Oilworks  Co.  28  La.  Ann. 
204,  208.  See  also  8tone  v.  Kellogg,  165  111. 
192 ;  Stettauer  v.  Vew  York  do  8.  Gonstr,  Oo. 
42  N.  J.  Eq.  46;  People,  Bishop,  v.  Walker, 
9  Mich.  328;  State,  Bergenthal,  ▼.  Bergen- 
thaZ,  72  Wis.  314. 

The  elementary  works  unite  in  holding 
that  a  corporator  has  the  right  in  question, 
and  that  mandamus  is  a  proper  remedy.  Mr. 
Wait,  in  his  work  on  Insolvent  Corporations, 
after  reviewing  the  authorities,  says:  "It 
will  be  apparent  from  an  examination  of 
these  authorities  that  the  rule  in  favor  of  a 
stockholder's  right  of  inspection  and  investi- 
gation of  corporate  books  and  papers  is  be- 
coming very  broad  and  general."  Section 
504.  But,  while  the  learned  author  recog- 
nizes the  rule,  he  insists — and  we  agree  with 
him — that  an  inspection  should  "not  be  grant- 
ed to  facilitate  speculative  schemes  or  togra;ti- 
fy  idle  curiosity."  He  declares  that  "manda- 
mus is  the  most  complete  and  effective  form 
of  redress  available  to  a  stockholder  or  party 
in  case  of  a  denial  of  the  right  of  inspection." 
Section  516.  Mr.  Cook,  in  discussing  the 
question,  says  that  "the  stockholders  of  a 
corporation  had,  at  common  law,  a  right  to 
examine  at  any  reasonable  time  and  for  any 
reasonable  purpose,  any  one  or  all  of  the 
books  and  records  of  the  corporation.  This 
rule  grew  out  of  an  analogous  rule  applicable 
to  public  corporations  and  to  ordinary  co- 
partnerships, the  books  of  which,  by  well- 
established  law,  are  always  open  to  the  in- 
spection of  members."  2  Cook,  Stock  & 
Stockholders.  §  511.  "The  prevailing  doc- 
trine in  the  United  States  is  said  to  permit 
an  incorporator  the  same  freedom  in  examin- 
ing the  books  of  the  company  as  a  partner 
45  L.  R.  A. 


has  with  respeot  to  the  books  of  his  firm. 
But  the  right  only  extends  to  such  docu- 
ments as  are  necessary  to  the  stodcholder's 
.particidar  purpose.  .  .  .  Statutes  giv- 
ing the  shareholders  of  oorporations  the 
right  to  inspect  the  corporate  books  have 
been  passed  in  many  of  the  American  states 
and  in  England.  These  statutes,  however,  do 
not  supplant  the  common-law  right."  1 
Beach,  Priv.  Corp.  §  75.  Judge  Thompson, 
in  his  work  on  Corporations,  says:  "One  of 
the  privileges  incident  to  ownership  of  stock 
in  a  corporation  is  that  of  an  inspection  of 
the  books  and  condition  of  the  company,  and 
this  privilege,  in  general,  becomes  a  right 
when  the  inspeotion  is  sought  at  proper 
times  and  for  proper  purposes."  Section 
4406.  He  further  declares  that  when  the 
right  is  guaranteed  by  statute  the  motive  for 
its  exercise  is  immci4«rial,  but  when  it  rests 
upon  the  common  law  it  will  not  be  allowed 
for  speculative  purposes,  the  gratification  of 
curiosity,  or  where  its  exercise  would  pro- 
duce great  inconvenience.  Sections  4412- 
4420.  See  also  Ang.  &  A.  Corp.  9th  ed.  § 
681;  Morawetz,  Priv.  Corp.  §  473;  High, 
Extr.  Legal  Rem.  §  308 ;  19  Am.  &  Eng.  Enc 
Law,  p.  231. 

We  think  that,  according  to  the  decided 
weight  of  authority,  a  stockholder  has  the 
right  at  common  law  to  inspect  tbe  books  of 
his  corporation  at  a  proper  time  and  place, 
and  for  a  proper  purpose,  and  that,  if  this 
right  is  refused  by  the  officers  in  charge,  a 
writ  of  mandamus  may  issue,  in  the  sound 
discretion  of  the  court,  with  suitable  safe- 
guards to  protect  the  interests  of  all  oon* 
cerned.  It  should  not  be  issued  to  aid  a 
blackmailer,  nor  withheld  sim^^ly  because  the 
interest  of  the  stockholder  is  small ;  but  the 
court  should  proceed  cautiously  and  discreet- 
ly, according  to  the  facts  of  the  particular 
case.  To  the  extent,  however,  that  an  abso- 
lute right  is  conferred  by  steutute,  nothing 
is  left  to  the  discretion  of  the  court;  but  the 
writ  should  issue  as  a  matter  of  course  al- 
though even  then,  doubtless,  due  precau- 
tions may  be  taken  as  to  time  and  place,  so  as 
to  prevent  interruption  of  business  or  other 
serious  inconvenience. 

The  appellants,  however,  insist  that  cer- 
tain statutory  provisions  relating  to  the  sub- 
ject are  exclusive,  and,  as  they  do  not  ex- 
tend to  the  case  under  consideration,  that  the 
appellate  division  had  no  right  to  grant  the 
writ.  The  history  of  legislation  upon  the 
subject  in  brief  is  as  follows:  By  the  gen- 
eral manufacturing  act  of  1848  it  was  made 
the  duty  of  the  trustees  of  oorporations  or- 
ganized under  it  to  keep  a  transfer  book, 
which  was  required  to  "be  opened  for  the  in- 
spection of  stockholders  and  creditors  of  the 
company,"  substantially  every  business  day 
at  the  office  of  the  corporation.  Laws  1848, 
chap.  40,  §  25.  This  section  was  subsequent- 
ly amended  so  as  to  require  the  treasurer  to 
make  a  statement  of  the  affairs  of  the  com- 
pajiy  upon  the  request  of  persons  owning  a 
specified  percentage  of  the  capital  stock. 
Laws  1854,  chap.  201,  §  1;  Laws  1862,  chap. 
472,  §  1.    The  business  corporations  law  of 
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1875  required  the  directors  of  corporations 
organized  thereunder  ''to  cause  to  be  kept  at 
its  principal  office  or  place  of  business  cor- 
rect books  of  account  of  all  ita  business  and 
transactions,  and  every  stockholder  in  such 
corporation  shall  have  the  right  at  all  rea- 
sonable times  by  himself  or  his  attorney  to 
examine  the  records  and  books  of  account  of 
such  corporation."  Laws  1875,  chap.  611,  § 
16.  These  statutes  were  all  repealed  in  1892 
by  the  general  corporation  law.  Laws  1892, 
chap.  687,  pp.  1816-1819.  During  the  same 
year  the  stock  corporation  law  was  passed, 
which  provides  that  every  stock  corporation 
shall  keep  a  stock-book,  which  "shall  be  open 
daily,  during  business  hours,  for  the  inspec- 
tion of  its  stockholders  and  judgment  credit- 
ors, who  may  make  extracts  therefrom."  Id. 
chap.  688,  §  29.  It  also  requires  the  treas- 
urer, upon  the  request  of  stockholders  own- 
ing a  fixed  percentage  of  the  capital  stock,  to 
furnish  a  statemenrt  of  all  its  assets  and  lia- 
bilities. Id.  S  52.  We  do  not  think  that  the 
statute  now  in  force  ie  exclusive,  or  that  it 
has  abridged  the  common-law  right  of  stock- 
holders with  reference  to  the  examination  of 
corporate  books.  By  enabling  a  stockholder 
to  get  some  information  in  a  new  way,  it 
did  not  impliedly  repeal  the  common-law  rule 
which  enabled  him  to  get  other  information 
in  another  way;  for  Idie  courts  do  not  hold 
the  common  law  to  be  repealed  by  im/plica- 
tion,  unless  the  intention  is  obvious.  By  sim- 
ply providing  an  additional  remedy  the  ex- 
isting remedy  was  not  taken  away.  The 
statute  merely  strengthened  the  common-law 
rule  with  reference  to  one  part  thereof,  and 


left  the  remainder  unaffected.  It  dealt  with 
but  a  single  book,  and  as  to  that  it  amplified 
the  qualified  right  previously  existing  by 
making  it  absolute,  and  extending  it  to  judg- 
ment creditors.  The  stock-book  has  no  rela- 
tion to  the  business  carried  on  by  a  corpora- 
tion; and  the  change  was  doubtless  made  to 
enable  stockholders  to  promptly  learn  who 
are  entitled  to  vote  for  directors,  and  judg- 
ment creditors  to  learn  who  are  liable  as 
stockholders  for  a  failure  to  comply  with  the 
provisions  of  the  act.  The  statute  is  silent 
as  to  the  other  books,  and  provides  no  sys- 
tem of  inspection  as  a  substitute  for  the 
right  of  examination  at  common  law.  The 
provision  for  a  report  from  the  treasurer 
was  not  designed  to  take  away  an  old  right, 
but  to  give  a  new  one,  not  as  a  substitute 
but  as  an  addition. 

We  think  that  the  common-law  right  of  a 
stockholder  with  reference  to  the  inspection 
of  the  books  of  his  corporation  still  exists, 
unimpaired  by  legislation;  that  the  supreme 
court  has  power,  in  its  sound  discretion,  upon 
good  cause  shown,  to  enforce  the  right;  and 
that  such  power  is  a  part  of  its  general  ju- 
risdiction as  the  successor  of  the  courts  of 
the  colony  of  New  York,  which  had  the  juris- 
diction of  the  court  of  King's  bench  and  the 
court  of  chancery  in  England. 

It  follows  that  the  order  appealed  from 
should  he  affirmed,  with  costs,  and  that  the 
question  certified  should  be  answered  in  the 
affirmative. 

All  concur. 
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1.  The  exclusion  of  citl>enH  off  otlier 
mtwktem  ffrom  tbe  riflrlit  to  dlfl:  clama  for 

sale  on  certarn  flats,  by  a  regulation  restrict- 
ing the  right  to  residents  of  the  town,  does 
not  violate  the  constitutional  privileges  or 
immimities  of  citizens. 

2.  Tlie  conimon  rliclit  off  tlie  public  and 
the  right  of  regulation  are  the  same  in  regard 
to  shell  ilsh  as  in  regard  to  swimming  fish. 

8.  A  town  res'ttlatlon  protklbltlnar  all 
persona  ffrom  dlflrarlnar  clama  on  cer- 
tfUn  flats  without  a  permit,  which  will  be 
granted  only  to  residents  of  the  town,  Is 
not  unconstitutional  or  in  violation  of  Pub. 
Stat.  chap.  91,  i  68,  as  amended  by  Stat. 
1889,  chap.  891,  which  expressly  saves  to 
every  inhabitant  of  the  commonwealth  a  right 
to  take  them  without  permit  "for  his  own 
family  use"  and  a  limited  quantity  for  bait. 

(June  30,  1899.) 

Note. — As  to  governmental  control  over  right 
of  fishery,  see  note  to  People  v.  Trockee  Lumber 
Oo.  (Cal.)  39  L   R.  A.  581. 

As    to    confltitutional    rights   of   citizens    to 
take  oysters  In  other  states,  see  cases  in  note  to 
Ix)«l8vllle  Safety  Vault  &  T.  Co.  v.  Louisville 
A  N.  R.  Co.  (Ky.)  14  L.  R.  A.  on  page  582. 
45  L.  R.  A. 


EXCEPTIONS  by  defendant  to  rulings  ol 
the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  indictment 
charging  defendant  with  violating  the  regu- 
lations of  the  town  of  Salisbury  in  reference 
to  the  taking  of  shellfish.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  S.  Spaldlns,  GoWer 
J.  Stoney  and  David  P.  Page,  for  defend- 
ant: 

The  right  of  fishery  in  tide  water  on  a 
navigable  stream  is  a  common  public  right. 

Weston  V.  Sampson,  8  Cush.  347,  54  Am. 
Dec.  764;  Dunham  v.  Lamphere,  3  Gray, 
268;  Lakeman  v.  Bumham,  7  Gray,  437; 
Packard  v.  Ryder,  144  Mass.  440,  59  Am. 
Rep.  101;  Preble  v.  Broum,  47  Me.  284; 
Martin  v.  Waddell,  16  Pet.  367,  10  L.  ed. 
997. 

This  right  applies  equally  to  swimming 
fish  and  to  shellfish  on  flats  that  are  covered 
by  tide  water  on  a  navigable  stream  or  arm 
of  the  ocean. 

Wharton  v.  Wise,  153  U.  S.  155,  38  L.  ed. 
669;  Porter  v.  Shehan,  7  Gray,  435;  Com. 
V.  Bailey,  13  Allen,  541 ;  Packard  v.  Ryder, 
144  Mass.  440,  59  Am.  Rep.  101;  Peck  v. 
Lockwood,  5  Day,  22 ;  Parker  v.  Cutler  Mill- 
dam  Co.  20  Me.  353,  37  Am.  Dec.  56 ;  MouU 
ton  v.  lAhhey,  37  Me.  472,  69  Am.  Dec.  57. 
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A  distinction  must  be  made  between  culti- 
Tated  and  natural  fisheries. 

Com.  V.  Manimon,  136  Mass.  466;  Keene  v. 
Oifford,  158  Mass.  120;  People  v.  Hazen, 
121  N.  Y.  313;  Clinton  v.  Buell,  55  Conn. 
263 ;  Browfi  v.  De  Oroff,  50  N.  J.  L.  409. 

The  commonwealth  is  a  trustee  holding 
the  title  for  all  the  inhabitants  of  the  state, 
who  thereby  gain  a  common  property  right 
in  such  fisheries,  and  the  commonwealth  as 
trustee  has  no  power  to  grant  to  a  single 
town  an  exclusive  right  in  the  fisheries. 

Arnold  v.  Mundyy  6  N.  J.  L.  1,  10  Am.  Dec. 
356;  State  v.  Higgins,  51  S.  C.  51,  38  L.  R. 
A.  561;  Skinner  v.  Uettrick,  73  N.  C.  53; 
Cor  field  v.  Coryell,  4  Wash.  C.  C.  371;  Re 
Mattson,  69  Fed.  Rep.  535;  McOready  v. 
Virginia,  94  U.  S.  391,  24  L.  ed.  248;  Blake 
V.  McClung,  172  U.  S.  239,  43  L.  ed.  432; 
Dunham  v.  Lamphere,  3  Gray,  273;  West 
Roxhury  v.  Stoddard,  7  Allen,  158;  Rowell 
V.  Doyle,  131  Mass.  474. 

Even  if  it  can  be  said  that  the  common- 
wealth in  the  exercise  of  its  discretion  may 
grant  an  exclusive  right  in  a  particular  fish- 
ery to  the  citizens  of  any  one  town,  such 
grant  must  be  made  by  the  legislature,  and 
in  express  terms,  and  cannot  be  given  by  im- 
plication or  by  general  law. 

Randolph  v.  Braintree,  4  Mass.  316; 
Proctor  V.  WelU,  103  Mass.  216;  Watuppa 
Reservoir  Co.  v.  Fall  River,  147  Mass.  648, 
1  L.  R.  A.  466;  Martin  v.  Waddell,  16  Pet. 
367,  10  L.  ed.  997;  Stevens  v.  Paierson  d 
N.  R.  Co,  34  N.  J.  L.  532,  3  Am.  Rep.  269; 
Paul  V.  Hazleton,  37  N.  J.  L.  106:  Allen  v. 
Allen,  19  R.  I.  114,  30  L.  R.  A.  497;  Dwelly 
T,  Dwelly,  46  Me.  377 ;  Preble  v.  Brown,  4*7 
Me.  284. 

In  considering  grants  made  by  the  com- 
monwealth, the  ordinary  rule  as  to  deeds  is 
reversed,  and  the  rights  and  privileges  which 
are  not  granted  in  the  most  express  terms  to 
a  particular  town  will  be  presumed  to  have 
been  retained  by  the  commonwealth. 

Com.  V.  Roxhury,  9  Gray,  451. 

In  the  absence  of  grants  the  common- 
wealth stands  in  the  position  of  trustee  to 
administer  the  public  fisheries  within  its 
borders  for  the  benefit  of  all  of  its  citizens, 
and  the  legislature  undoubtedly  possesses 
the  power  to  pass  such  acts  as  may  be  nec- 
essary for  the  preservation  of  the  public 
fisheries,  or,  in  special  localities,  if  for  the 
public  welfare,  a  fishery  may  be  destroyed; 
but  alt  such  acts  must  be  general  and  for 
the  public  interest. 

Com.  V.  Alger,  7  Cush.  53;  Howes  v. 
Crush,  131  Mass.  207. 

There  can  be  no  discrimination  under  pre- 
tense of  prohibition,  and  regulation  should 
be  capable  of  general  application. 

1  Dill,  Mun.  Corp.  4th  ed.  §§  319,  320; 
Quy  V.  Baltimore,  100  U.  S.  434,  25  L.  ed. 
743:  Yirk  Wo  v.  Hopkins.  118  U.  S.  356, 
30  L.  ed.  220;  Lairton  v.  Steele.  119  N.  Y. 
226,  7  L:  R.  A.  134,  1.52  U.  S.  133,  38  L.  ed. 
385:  Austin  v.  Murray,  18  Pick.  121;  Dill 
V.  Wareham.  7  Met.  438;  Com.  v.  Wilkins, 
121  Mass.  356;  Com.  v.  Allen,  128  Mass. 
308;  Com.  v.  Roy,  140  Mass.  432;  Newton  v. 
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Belger,  143  Mass.  598;  Miller  v.  Horton.  152 
Mass.  540,  10  L.  R.  A.  116;  Com.  v.  ParU, 
155  Mass.  631;  Swift  v.  Falmouth,  ItiT 
Mass.  115. 

A  by-law  which  under  the  pretense  of  n^;- 
ulating  the  fishery  of  clams  proliibiis 
all  persons  except  the  inhabitants  of  the 
town  from  taking  shellfish  in  a  navi«;ablf 
river  is  void  as  in  contravention  of  com- 
mon right. 

Cooley,  Const.  Lim.  6th  ed.  247;  1  Dill. 
Mun.  Corp.  4th  ed.  §  325;  Com.  v.  Stoddtr, 
2  Cush.  562,  48  Am.  Dec.  679;  Haydtn  t. 
Noyes,  5  Conn.  391. 

Mr.  W.  Soott  Peterfly  for  the  CommMn- 
wealth : 

In  early  English  law  the  right  of  i^m- 
mon  is  an  incorporeal  right  and  includes  & 
common  of  piscary  which  is  said  to  Ihi  a 
liberty  or  right  of  fishery  in  the  water  cov- 
ering the  soil  of  another,  or  in  a  river  run- 
ning through  another  man^s  land. 

2  Bl.  Com.  34,  39. 

In  England  the  preservation  and  retr^la- 
tion  of  the  mode  and  time  of  taking;  fish 
were  of  public  concern. 

Pa/rker  v.  People,  111  111.  681. 

The  Body  of  Liberties  of  1641  declared 
that  "every  inhabitant  that  is  an  ln^i-k^ 
holder  shall  have  free  fishing  and  fowlin? 
in  any  great  ponds  and  bays,  coves  and  riv- 
ers, so  far  ae  the  sea  ebbs  and  flows  wiihin 
the  precincts  of  the  towns  where  they  *hflU 
dwell,  unless'  the  freemen  of  the  same  town 
or  the  general  court  have  otherwise  appro- 
priated them." 

Body  of  Liberties,  art  16;  28  Mass.  Hist 
Soc.  Coll.  219. 

But  this  article  did  not  confer  on  the  in- 
habitants of  the  several  towns,  as  exi*tinir 
in  1641,  a  right  of  property  in  the  fisheries 
within  their  respective  limits. 

The  qualification  "unless  the  freemen  of 
the  same  town  or  the  general  court  have 
otherwise  appropriated  them"  is  not  a  mere 
specific  exception  of  privileges  prcviou-«ly 
granted,  but  a  general  law,  prescribing  by 
what  authority  this  public  right  may  be  re*;- 
ulated  or  g^ranted  away. 

Coolidge  v.  Williams,  4  Mass.  144;  /?«"• 
dolph  V.  Braintree,  4  Mass.  317;  Dill  v. 
Wareham,  7  Met.  446. 

The  public  right  of  fishery  throujrhont 
Massachusetts,  as  in  other  parts  of  the 
United  States  and  Great  Britain,  ineludi^ 
shellfish  as  well  as  floating  or  swimmini: 
fish. 

Weston  V.  Sampson,  8  Cush.  347,  54  Am. 
Dec.  764. 

In  1796  a  general  law  was  passed  for  the 
regulation  and  preservation  of  the  **>ommon 
property"  in  oysters  and  other  shellfish. 

By  this  act  so  far  as  it  extended  and  ap- 
plied, the  subject  was  regulated,  an*!  ii<^ 
right  of  property  or  control  remained  in  the 
towns  in  their  corporate  capacity. 

Dill  V.  Wareham,  7  Met.  438;  MouUon  t. 
TAhhey,  37  Me.  494,  69  Am.  Dee.  57. 

Public  Statutes,  chap.  91,  §  68.  as  amendM 
by  chap.  391  of  the  acts  of  1889  enip4>w(«  ^ 
the  mayor  and  aldermen  of  cities  and  the 
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selectmen  of  towns,  when  80  instructed  by 
their  cities  and  towns,  to  control  and  regu- 
late or  prohibit  the  taking  of  eels,  clams, 
quahogs,  and  scallops  within  their  respective 
limits. 

When  the  Revolution  took  place,  the  peo- 
ple of  each  state,  in  their  sovereign  charac- 
ter, acquired  the  absolute  right  to  all  their 
navigable  waters  and  the  soils  under  them. 

J/arttf*  v.  Waddell,  16  Pet.  367,  10  L.  ed. 
997. 

The  citizens  of  one  state  are  not  invested 
bv  the  United  States  Constitution  with  any 
interest  in  the  common  property  of  the  citi- 
zens of  another  state. 

McCready  v.  Virginia,  94  U.  8.  391,  24  L. 
ed.  248. 

Whatever  soil  below  low-water  mark, 
within  the  ebb  and  flow  of  the  tide,  is  the 
!:ubj(K;t  of  exclusive  property  and  ownership, 
helongrs  to  the  state  within  whose  territory 
it  lies. 

But  this  soil  is  held  by  the  state  subject 
to.  and  in  dome  sense  in  trust  for,  the  en- 
joyment of  certain  public  rights,  among 
which  is  the  common  liberty  of  fishing. 

It  is  the  right  of  the  state  to  make  and  en- 
force laws  regulating  the  exercise  of  this 
ri^ht,  so  as  to  prevent  the  destruction  of  the 
fishery,  and  to  prevent  acts  which  would 
render  the  public  right  less  valuable,  or  de- 
Btroy  it  altogether. 

fimith  V.  Maryland,  18  How.  71,  15  L.  ed. 
269. 

Section  2  of  art.  4  of  the  Constitution  of 
the  United  States,  which  provides  that  citi- 
zens of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of 
the  several  states,  does  not  apply  to  the 
rivht  of  fishing  within  a  state. 

McCready  v.  Virginia,  94  TJ.  S.  391,  24 
L  ed.  248;  Martin  v.  Waddell  16  Pet.  367, 
10  L.  ed.  997 ;  Smith  v.  Maryland,  18  How. 
71. 1.5  L.  ed.  269;  Pollard  v.  Hagan,  3  How. 
212.  U  L.ed.  565. 

This  common  and  general  right  of  fishing 
in  the  sea  and  its  shores  extended  to  shell- 
fi^h,  as  well  those  which  are  embedded  in 
the  soil  as  those  which  lie  on  the  surface. 

Weston  V.  Sampson,  8  Cush.  347 ;  Proctor 
T.  Wells,  103  Mass.  216. 

The  legislature  has  the  power  to  regulate 
and  control  the  taking  of  fish  in  any  of  the 
waters  of  the  commonwealth,  and  may  even 
Ip'ant  exclusive  rights  of  fishing  at  particu- 
lar places  in  tide  water. 

Com.  V.  Vincent  J  108  Mass.  447;  Oooley 
T.  Philadelphia  Port  Wardens,  12  How.  299, 
13  L.  ed.  996;  Oilman  y.  Philadelphia,  3 
Wall.  713,  18  L.  ed.  96. 

No  citizen  has  a  right  to  take  shellfish  in 
the  waters  of  the  state  which  is  not  subject 
to  control  or  abridgment  of  the  legislature. 

Com.  Y.  Manimon,  136  Mass.  456;  Bum- 
ham  V.  Webster,  6  Mass.  266;  Moulton  v. 
lAhhey,  37  Me.  472.  59  Am.  Dec.  57 ;  Preble 
▼.  Brotm,  47  Me.  284. 

KnowltoBf  J.,  delivered  the  opinion  of 

the  court: 

At  a  legal  meeting  of  the  inhabitants  of 
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the  town  of  Salisbury,  it  was  voted  unan- 
imously, under  a  proper  article  in  the  war- 
rant, *'that  the  selectmen  be  instructed  to 
control  or  regulate  or  prohibit  the  taking  of 
eels,  clams,  quahogs,  and  scallops  within  the 
town,  and  make  such  regulations  concerning 
the  taking  of  eels  and  said  shellfish  as  they 
may  deem  expedient."  Subsequently,  in  ac- 
cordance with  this  vote,  the  selectmen  made 
a  regulation  "prohibiting  all  persons  from 
digging  clams  on  Salisbury  Flats  to  sell,  ex- 
cept those  having  a  permit  from  the  select- 
men, the  permit  only  to  be  granted  to  resi- 
dents of  the  town."  The  defendant  dug 
clams  in  violation  of  this  regulation,  and 
was  convicted  of  the  ofiTense  in  the  superior 
court,  under  Pub.  Stat.  chap.  91,  S  69.  The 
defendant  asked  the  court  to  rule  as  fol- 
lows: "That  the  regulation  of  the  town  of 
Salisbury  is  unconstitutional  and  void — 
First,  because  it  is  in  oonfiict  with  S  2,  art. 
4,  of  the  Constitution  of  the  United  States, 
which  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  the  citizens  of  the  several 
states,  and  the  by-law  in  question  pre- 
vents citizens  of  states  other  than  Massa- 
chusetts from  availing  themselves  of  the 
common  right  of  fishery  within  the  said 
town  of  Salisbury;  second,  because  the  right 
of  fisheries  is  a  public  right  vested  in  the 
commonwealth,  and  which,  as  trustee,  the 
conunonwealth  has  no  power  to  grant  to  the 
town;  third,  because  it  abridges  rights  and 
privileges  guaranteed  under  the  law  of  the 
state,  and  no  express  grant  of  said  right 
has  been  made  by  the  state  to  the  town; 
fourth,  because  no  authority,  expressed  or 
implied  in  the  charter  of  said  town,  gives  a 
right  to  pass  such  by-law;  fifth,  because 
said  by-law,  which,  under  the  pretense  of 
regulating  the  fishery  of  clams  within  its 
limits,  prohibits  all  persons  except  the  inhab- 
itants of  the  town  from  taking  shellfish 
from  a  navigable  river,  is  void,  as  in  con- 
travention of  a  common  right;  sixth,  be- 
cause it  appears  that  the  defendant  and  oth- 
ers have  acquired  a  vested  right  in  said 
fishery,  of  which  they  cannot  be  deprived 
without  compensation  and  due  process  of 
law;  seventh,  because  the  said  regulation  is 
in  conflict  with  article  14,  §  1,  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privilege  or  immunities  of  the  citizens  of 
the  United  States,  and  said  by-law  abridges 
a  common  privilege  of  all  citizens  of  the 
country,  namely,  the  common  right  of  fish- 
ery within  said  town  of  Salisbury;  eighth, 
that  the  said  regulation  of  the  town  of  Sal- 
isbury, so  far  as  it  prohibits  inhabitants  of 
other  towns  in  the  commonwealth  from  the 
use  of  the  common  fishery  within  said  town 
of  Salisbury,  is  unconstitutional  and  void." 
To  the  refusal  so  to  rule,  and  to  the  ruling 
that  the  agreed  facts  would  warrant  a  ver- 
dict of  guilty,  the  defendant  excepted. 

By  the  common  law  of  England,  all  the 
King's  subjects  had  a  common  right  of  fish- 
ery in  the  sea<  and  in  all  bays,  coves,  and 
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arms  of  the  sea  where  the  tide  ebbs  and 
flows.  The  King«  who  holds  the  right  of 
soil  under  tide  water,  holds  the  appurte- 
nant •  right  of  fishery  in  trust  for  his 
subjects ;  and  since  Magna  Charta  he  cannot 
by  grant  deprive  them  of  it.  These  rights 
in  America  were  granted  in  the  colonial 
charters,  to  be  held  for  the  benefit  of  the  in- 
habitants, and  when  the  colonies  achieved 
their  independence  they  remained  in  the  sev- 
eral states,  to  be  exercised  for  the  common 
good.  Dill  V.  Wareham,  7  Met.  446;  Cam, 
v.  Alger,  7  Cush.  53-82;  Weston  v.  Samp- 
son,  8  Cush.  347«  54  Am.  Dec.  764;  Martin 
V.  Waddell,  16  Pet.  367,  410,  432,  10  L.  ed. 
997,  1012,  1021 ;  Pollard  v.  Hagan,  3  How. 
212,  11  L.  ed.  566;  Smith  v.  MaryUmd,  18 
How.  71,  15  L.  ed.  269;  Ma/ncheater  v.  Mas- 
sachusetta,  139  U.  S.  240,  35  L.  ed.  159;  Ar- 
nold V.  Mundy,  6  N.  J.  L.  1,  10  Am.  Dec. 
356.  The  rights  of  the  states  in  the  man- 
agement and  regulation  of  these  fisheries 
are  not  limited  like  that  of  the  Crown  in 
England.  The  states  hold  them  in  trust  for 
the  public,  but  they  exeVcise,  not  only  the 
rights  of  sovereignty,  except  in  those  mat- 
ters over  which  it  is  granted  to  the  general 
government,  but  also  the  right  of  property, 
as  to  everything  which  remains  in  common 
for  all  the  people.  In  Martin  v.  Waddell,  16 
Pet.,  at  page  410,  10  L.  ed.  1012,  Chief  Jus- 
tice Taney  says:  "When  the  Revolution 
took  place,  t^e  people  of  each  state  became 
themselves  sovereign,  and  in  that  character 
hold  the  absolute  right  to  all  their  navigable 
waters,  and  the  soils  under  them,  for  their 
own  common  use,  subject  only  to  the  rights 
since  surrendered  by  the  Constitution  to  the 
general  government.  A  grant  made  by  their 
authority  must  therefore  manifestly  be 
tried  and  determined  by  different  principles 
from  those  which  apply  to  grants  of  the 
British  Crown,  when  the  title  is  held  by  a 
single  individual  in  trust  for  the  whole  na- 
tion." So  Chief  Justice  Shaw,  in  Oom,  y. 
Alger,  7  Cush.,  at  page  82,  says  that  "the 
power  of  the  commonwealth,  by  the  legis- 
lature, over  the  sea,  its  shores,  bays,  and 
coves,  and  all  tide  waters,  is  not  limited  like 
that  of  the  Crown  at  common  law."  It  is 
now  settled  that  the  right  of  regulation  and 
control  of  fisheries  by  the  several  states  in 
the  interest  of  the  public  permits,  in  any 
state,  legislation  that  secures  the  benefits 
of  this  public  right  in  property  to  its  own 
inhabitants.  The  rights,  immunities,  and 
privileges  which  are  secured  by  the  Consti- 
tution of  the  United  States  to  the  inhabit- 
ants of  the  several  states  do  not  include,  in 
favor  of  inhabitants  of  any  state,  rights  in 
common  property  of  the  inhabitants  of  oth- 
er states.  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248;  WhaHon  v.  Wise,  153  U. 
S.  155,  38  L.  ed.  669;  Corfield  v.  Coryell,  4 
Wash.  C.  C.  371;  Blake  v.  McClung,  172  U. 
S.  239-249,  43  L.  ed.  432H136.  The  numer- 
ous statutes  in  regard  to  fisheries  which 
have  been  enacted  from  time  to  time  in  this 
commonwealth  are  founded  on  this  doctrine, 
and  our  decisions  recognize  it.  The  defend- 
ant's contention  that  the  regulation  in  the 
45  L.  R.  A. 


present  case  is  in  confiict  with  the  Consti- 
tution of  the  United  States,  because  it  gives 
privileges  to  the  inhabitants  of  Salisbury 
which  are  not  given  to  citizens  of  other 
states,  is  therefore  without  foundation. 

The  next  question  is  whether  the  regula- 
tion is  unconstitutional,  or  otherwise  in- 
valid, because  it  gives  to  inhabitants  of  Sal- 
isbury privileges  in  the  fishery  which  are 
not  given  to  inhabitants  of  other  towns  and 
cities  in  this  state.  Pub.  Stat.  chap.  91,  S 
68,  as  amended  by  Stat.  1889,  chap.  391,  un- 
der which  the  regulation  was  made,  express- 
ly saves  to  every  inhabitant  of  the  conunon- 
wealth  a  right  to  take,  without  permit,  eels 
and  the  shellfish  mentioned,  "for  his  own 
family  use,"  and  to  take  the  shellfish  for 
bait,  not  exceeding  3  bushels  in  any  one  day. 
The  language  of  &e  statute  is  broad  enou^ 
to  authorize  a  regulation  which  prefers  in- 
habitants of  the  town  in  issuing  permits  to 
take  fish  for  sale.  From  the  earliest  times» 
in  regulating  common  rights  in  fisheries, 
statutes  have  been  passed  which  authorized 
a  preference  of  inhabitants  of  the  town  in 
which  the  fishing  place  is  situated.  The 
Body  of  Liberties  of  1641  (Afass.  Col.  Laws, 
ed.  1672;  Whitmore's  Reprint  1887,  90 
91),  declared  that  "every  inhabitant  that  is 
an  householder  shall  have  free  fishing  and 
fowling  in  any  great  ponds  and  bays,  coves  and 
rivers,  so  far  as  the  sea  ebbs  and  fiows  with- 
in the  precincts  of  the  towns  where  they 
dwell,  unless  the  freemen  of  the  same  town 
or  the  general  court  shall  have  otherwise  ap- 
propriated them."  See  also  Stat.  1795,  chap. 
71;  Stat.  1838,  chap.  113;  Stat.  1841,  chap. 
64;  Stat.  1844,  chap.  128;  Rev.  Stat, 
chap.  55;  Gen.  Stat.  ohap.  83;  Pub.  Stat, 
chap.  91;  Stat  1889,  chap.  64;  Stat  1892,. 
chaps.  186,  188;  Stat  1893,  chaps.  55,  255; 
Stat  1897,  chap.  289.  The  power  of  the  leg- 
islature to  determine  the  mode  of  use  of  fish- 
eries in  the  public  interest,  even  to  the 
granting  of  exclusive  rights  of  fishing  to  in- 
dividuals, has  been  broadly  stated  by  the 
courts,  and  frequently  exercised.  In  the 
opinion  in  Com.  v.  Vincent,  108  Mass.  441 » 
is  this  language:  "The  legislature  of  a 
state  has  the  power  to  regulate  the  time  and 
manner  of  fishing  in  the  sea  within  its  lim- 
its; and,  according  to  the  opinions  of  most 
respectable  judges,  may  even  grant  exclusive 
rights  of  fishing  at  particular  places  in 
tide  water.  Bumham  v.  Webster,  5  Mass. 
266;  Dunham  v.  Lamphere,  3  Gray,  268; 
Smith  V.  Maryland,  18  How.  71,  16  L.  ed. 
269;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371- 
380;  Bennett  v.  Boggs,  Baldw.  C.  C.  60.  In 
those  waters,  whether  within  or  beyond  the 
ebb  and  fiow  of  the  tide,  which  are  not  nav- 
igable from  the  sea  for  any  useful  purpose^ 
there  can  be  no  restriction  upon  its  author- 
ity to  regelate  the  public  right  of  fishing, 
or  to  make  any  grants  of  exclusive  rights 
which  do  not  impair  other  private  rights 
already  vested.  Nickerson  v.  Brackett,  10 
Mass.  212;  Cleaveland  v.  Norton,  6  Cush. 
380;  RusseU  v.  Russell,  15  Gray,  159-161." 
See  also  Arnold  v.  Mundy,  6  N.  J.  L.  1-94, 
10  Am.  Dec.  356;  Brown  v.  De  Oroff,  60  N. 
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J.  L.  409;  Moulton  v.  Lihhey,  37  Me.  472, 
59  Am.  Dec.  57.  It  Ib  not  to  be  assumed 
that  a  legislature  would  undertake  to  grant 
exclusiye  rights,  except  on  the  ground  that 
the  interests  of  the  public  would  thereby  be 
promoted.  The  common  right  of  the  public 
and  the  right  of  regulation  are  the  same  in 
regard  to  shellfish  as  in  regard  to  swimming 
fish.  Weston  y.  Sampson,  8  Cush.  347,  54 
Am.  Dec.  764;  Proctor  y.  WeUa,  103  Mass. 


216;  WhaHon  y.  Wise,  153  U.  S.  155,  38  L. 
ed.  669. 

In  our  opinion  there  is  no  doubt  of  the 
power  of  the  selectmen,  acting  under  the 
statute  and  the  yote  of  the  town,  to  make 
a  regulation  forbidding  the  taking  of  clams 
without  a  permit,  except  for  the  purpose 
and  in  the  quantities  authorized  by  the  stat- 
ute, and  proyiding  that  permits  shall  be 
granted  only  to  inhabitant  of  the  town. 

Exceptions  overruled. 
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A  contract  to  repnrcliase  stoclc  <<«t  the 
end  of  two  years,"  If  the  holder  so  de- 
sires, does  not  require  him  to  give  notice  on 
the  first  day  after  the  expiration  of  the  two 
years,  that  he  requires  the  promisor  to  repur- 
jihase  It,  but  he  has  a  reasonable  time  to  give 
such  notice. 

(April  18,  1809.) 

ERROR  to  the  Circuit  Court  for  Ingham 
County  to  review  a  judgment  in  fayor  of 
defendant  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  repur- 
chase certain  stock  which  had  been  sold  by 
defendant  to  plaintiff  under  a  contract  to 
repurchase.    Reversed, 

Statement  by  Grant,  Ch.  J. : 

On  April  27,  1895,  the  defendant,  a  cor- 
poration, entered  into  an  agreement  with  the 
plaintiff,  by  which  it  gave  to  him  four  prom- 
issory notes  for  $5,000  each,  and  also  agreed 
to  forward  to  him  certificates  for  500  shares 
of  tho  6  per  cent  preferred  stock  of  said  cor- 
poration of  the  par  value  of  $10  per  share, 
and  agreed  ''to  repurchase  from  you,  if  you 
so  desire,  at  the  end  of  two  years  from  May  1, 
1895,  at  the  par  value  thereof,  and  interest 
or  dividends  thereon  at  6  per  cent  per  an- 
num" The  declaration  sets  forth  the  above 
agreement,  its  fulfilment,  and  that  on  May 
26,  1897,  plaintiff  offered  said  shares  of 
stock  to  defendant,  requesting  it  to  repur- 
chase the  same,  in  accordance  with  the  terms 
of  the  agreement;  that  defendant  refused  to 
repurchase;  that  said  stock  was,  on  May  26, 
worthless;  and  claims  damage  by  reason  of 
such  failure  to  repurchase.  To  this  declara- 
tion 4he  defendant  demurred,  for  the  reason 
it  does  not  appear  "by  the  declaration  that 
the  plaintiff  notified  the  defendant  on  the 
1st  day  of  May,  1897,  or  at  any  time  prior 
thereto,  that  he  desired  the  defendaint  to  re- 
purchase the  stock."  The  demurrer  was 
sustained,  and  plaintiff  appeals. 

NoTB. — As  to  rights  conferred  by  a  refusal 
or  option,  see  in  general  note  to  Lltz  v.  Goosllng 
(Ky.)  21  L.  R.  A.  127. 
45  I^  R.  A. 


Messrs,  Barbour  A  Rezf ord,  for  plain- 
tiff in  error: 

'•At,"  used  in  reference  to  time  or  place, 
has  frequently  the  sense  of  "near." 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  167, 
168;  Synonyms:  "About,  Near";  Standard 
Dictionary  of  the  English  Language,  see 
"At." 

"At  the  end  of  one  year"  was  held  to  mean 
at  the  expiration  of  "one  full  and  entire 
year,"  and  "at"  to  be  equivalent  in  meaning 
to  "after." 

Annan  v.  Baker,  49  N.  H.  169;  Rogers  v. 
Burr,  97  Ga.  10;  1  Am.  &  Eng.  Enc.  Law, 
Ist  ed.  p.  893,  note. 

This  court  has  given  a  like  construction 
to  the  word  "at." 

Davidson  v.  Crump  Mfg,  Co.  99  Mich.  501. 

The  term  "reasonable  time"  is  a  relative 
one,  and  its  meaning  depends  entirely  upon 
the  attendant  circumatanoes. 

19  Am.  &  Eng.  Enc.  Law,  p.  1089;  Qridr 
ley  v.  Qlohe  Tobacco  Co,  71  Mich.  531 ;  Clark 
y.  Mowyer,  5  Mich.  472;  Stange  v.  Wilson, 
17  Mich.  347;  Ora/nt  y.  Merchants'  d  Mfrs. 
Bank,  35  Mich.  523. 

It  was  a  question  of  fact  for  the  jury  to 
determine  whether  plaintiff  unreasonably 
delayed  his  demand. 

Calvin  v.  QdMn  Brass  d  Iron  Works,  81 
Mich.  16. 

Messrs,  Cabill  A  Wood,  for  defendants 
in  error: 

At  law,  as  a  general  rule,  time  is  deemed 
of  the  essence  of  a  contract,  and  perform- 
ance is  required  at  the  day,  or  consequences 
of  default  follow. 

Beach,  Contr.  U  616,  622;  Pom.  Contr.  2d 
ed.  tf  385;  Washington  County  BonJb  v.  Jer- 
ome, 8  Mich.  490. 

If  the  time  is  computed  from  an  act  done, 
it  includes  the  day  on  which  the  act  is  done; 
if  from  a  day  specified,  it  excludes  the  day. 

Bishop,  Contr.  If  1343;  Chicago  Title  d  T, 
Co.  v.  Smyth,  94  Iowa,  401. 

"At  the  end  oi  two  years  from  May  1, 
1895,"  means  the  same  as  "two  years  from 
and  after  Majr  1,  1896." 

In  California  a  statute  directed  the  gov- 
ernor to  appoint  the  successors  of  certain 
officers  at  the  expiration  of  their  terms.  A 
successor  was  appointed  on  the  day  of  the 
expiration  of  the  term,  and  the  appointment 
was  held  valid. 
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People  V.  Blanding,  63  Cal.  333. 

Reasonable  time  is  so  much  as  is  necessary 
under  the  circumstances  to  do  conveniently 
what  the  contract  or  duty  requires  in  the 
particular  case  should  be  done. 

Boicen  v.  Detroit  City  R.  Co.  54  Mich. 
501.  52  Am.  Rep.  822;  Ahell  v.  Munson,  18 
Mich.  306,  100  Am.  Dec.  165. 

Notice  of  the  dishonor  of  a  bill  or  note  so 
as  to  charge  a  drawer  or  indorser  must 
be  given  ^vithin  a  reasonable  time. 

2  Am.  &  £ng.  Enc.  Law,  p.  414,  title  Bills 
and  Notes. 

A  draft  payable  at  sight,  or  a  note  paya- 
ble on  demand,  must,  in  order  to  charge  the 
drawer  or  indorser,  be  presented  within  a 
reasonable  time^  but  as  to  whether  it  was  or 
not  is  a  question  of  law. 

P/ioenia?  /»w.  Co.  v.  Allen,  11  Mich.  601,  83 
Am.  Dec.  756;  Phosnxx  Ins.  Co.  v.  Oray,  13 
Mich.  191;  Carll  v.  Brovm,  2  Mich.  401. 

The  reasons  which  underlie  the  doctrine 
concerning  negotiable  paper  have  equal  force 
when  applied  to  contracts  for  the  sale  of 
stocks  in  railroad,  mining,  and  manufactur- 
ing companies  the  value  of  which  is  liable  to 
change  from  day  to  day. 

Campbell  v.  London  d  B.  R.  Co,  5  Hare, 
519;  Cleveland  Rolling  Mill  Co.  v.  Rhodes, 
121  U.  S.  255,  30  L.  ed.  920;  Hamilton  v. 
Phoenix  Ins.  Co.  22  U.  S.  App.  164,  61  Fed. 
Rep.  379,  9  C.  C.  A.  530. 

Grant,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  insists  that  he  had  a  reasonable 
time  after  the  expiration  of  the  two  years 
within  which  to  notify  defendant  that  he  de- 
sired it  to  repurchase  the  stock.  Defendant 
insists  that  the  contract  fixed  a  day  certain, 
visf.,  the  first  business  day  after  the  expira- 
tion d  the  two  years,  wiUiin  which  such  no- 
tification must  be  given.  The  contract  does 
not,  in  express  terms,  fix  a  day,  and  make  it 
of  the  essence  of  the  contract.  The  preposi- 
tion ''at"  is  an  cdastic  word.  One  lexicog- 
rapher defines  ijb  as  follows:  "A  preposi- 
tion of  extremely  various  use,  primarily 
meaning  'to,'  without  implication,  in  itself, 
of  motion.  It  expresses  position  attained 
by  motion  to,  and  hence  contact,  contiguity, 
or  coincidence,  actual  or  approximate,  in 
space  or  time.  Being  less  restricted  as  to 
relative  position  than  other  prepositions,  it 
may  in  different  constructions  assume  their 
office  and  so  become  equivalent,  according  to 
the  context,  to  'in,*  'on,'  'near,'  'by,'  'about,' 
'under,'  'over,'  'through,'  'from,'  'to,'  'to- 
ward,' "  etc.  See  also  Da^Hdson  v.  Crump 
Mfg.  Co.  99  Mich.  601.  Clearly,  plaintiff 
could  not  exercise  the  option  until  the  com- 
plete expiration  of  the  two  years.  He  might 
possibly  have  given  notice  before  the  expira- 
45  L.  R.  A. 


tion  of  the  two  years  that  he  should  demand 
the  repurchase  after  the  time  had  expired. 
That  question,  however,  is  not  before  us.  The 
contract  did  not  require  him  to  take  any  ac- 
tion until  the  expiration  of  the  time.  How 
much  time,  then,  after  the  expiration?  Shall 
the  court  say  that  it  was  limited  to  the  first 
business  day  after  the  expiration  of  the 
time?  But  the  contract  does  not  say  <^is. 
This  would  establish  an  arbitrary  rule,  for 
which  no  authority  is  cited.  It  would  re- 
sult in  holding  that  no  excuse  whatever  can 
be  given  for  not  exercising  the  option  dur- 
ing that  day.  That  is  not  the  rule  applica- 
ble to  giving  notice  of  dishonor  in  negotia- 
ble paper.  We  are  cited  to  one  authority  di- 
rectly in  point  Rogers  v..  Burr,  97  Ga.  10. 
It  is  true,  the  declaration  does  not  allege  any 
excuse  for  delay,  as  appears  to  have  been 
done  in  that  case.  This  might  have  been 
better  pleading,  but  we  do  not  think  the  rule 
is  so  technical  as  to  require  it  in  this  case. 
If,  when  the  testimony  is  concluded,  there 
be  no  dispute  as  to  the  facts,  the  question  as 
to  whether  notice  was  given  within  a  rea- 
sonable time  will  become  a  question  of  law 
for  the  court.  If  there  be  a  dispute  as  to 
the  facts,  it  may  become  a  question  of  fact 
for  the  jury.  This  is  not  one  of  those  com- 
mercial transactions  the  custom  in  regard  to 
which  is  so  well  settled  that  a  reasonable 
time  has  been  rendered  certain  by  numerous 
decisions  of  the  courts.  This  question  of  rea- 
sonable time  is  very  ably  and  fully  discussed 
in  Hamilton  v.  Phoenix  Ins.  Co.  22  U.  S.  App, 
164,  61  Fed.  Rep.  379,  9  G.  G.  A.  530,  and  it 
is  there  clearly  shown  when  it  is  a  question 
of  law  for  the  court  and  of  fact  for  toe  jury. 
In  Campbell  v.  London  d  B.  R.  Co.  5  Hare, 
519,  cited  by  defendant's  counsel,  the  agree- 
ment gave  the  bondholders  of  defendant  "an 
option  to  convert  the  bonds,  at  the  expiration 
of  not  more  than  three  years,  into  quarter 
shares  of  the  company  at  £10  per  quarter 
share."  The  three  years  expired  February 
15,  1845,  but  no  notice  was  given  until  the 
end  of  June  following.  The  time  for  the 
conversion  was  held  to  be  limited  to  the 
three  years.  That  case  was  heard  on  plead- 
ings and  proofs.  It  will  be  observed  that 
the  language  is  stranger  than  that  in  this 
case.  Excuses  for  the  delay  were  alleged 
ajid  considered,  but  found  to  be  insufficient. 
The  only  question  now  before  us  is  the  suffi- 
ciency of  the  declaration.  We  are  of  the 
opinion  that  it  is  sufficient. 

Judgment  reversed,  and  case  remanded  for 
further  proceedings  under  the  rules  and 
practice  of  the  court. 

The  other  Justices  concur. 

Rehearing  denied. 


1897. 


TELEF8XN  T.   FeE. 
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Barth  TELEFSEN 

V. 

Peter  P.  FEE. 

(168  Mass.  188.) 

1.  The  Jnriadletioift  of  the  eonsvl  of 
S^veden  and  Nor^ray  at  Boston  oTer 
a  claina  for  -watgeu  by  one  of  the  crew  of  a 
Nonrweglan  vessel  who  has  left  the  ship  at  that 
port  Is  exclusive  of  any  JarJsdlctlon  In  the 
flrst  instance  of  the  courts  of  the  state  under 
art.  13  of  the  treaty  of  1827  between  the 
United  States  and  Sweden  and  Norway  nvak- 
Ing  the  consuls  Judgee  and  arbitrators  "In 
such  dlfferenees  as  may  arise  between  the 
captains  and  crews  of  the  vessels  belonging  to 
the  nation  whose  Interests  are  committed  to 
their  charge  without  the  Interference  of  the 
local  authorities,  unless  the  conduct  of  the 
crews  or  of  the  captains  should  disturb  the 
order  or  tranquillity  of  the  country. 


2.  An  officer  arrestlnor  the  captain  of  a 
foreiflrn  vessel  in  port  under  process  from 
a  state  court  which  has  no  Jurisdiction  be- 
cause a  treaty  has  given  exclusive  Jurisdiction 
to  a  consul  -is  not  protected  by  his  process 
wlben  he  makes  the  arrest  after  being  in- 
formed of  the  nationality  of  the  vessel  and  that 
the  claim  will  be  adjusted  at  the  consulate, 
since  when  Informed  of  the  facts  he  Is  bound 
to  know  the  law  that  the  court  has  no  Juris- 
diction. 

(Knowlton,  J.,  dUaenta.) 

(March  23,  1897.) 

EXCEPTIONS  by  plaintiflf  to  rulings  oi 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  for  as- 
sault and  battery  and  false « imprieonment 
whi<;h  resulted  in  a  verdict  in  favor  of  de- 
fendant.    Sustained, 


NcrE. — Jurisdiction  and  powera  of  eonauU. 

I.  Jurisdiction  in  criminal  cases. 

a.  Oenerally. 

b.  Jn  non-Chriatian  countriea. 

c.  Power  to  aend  criminals  to  Tiome  coun- 

try for  trial, 

d.  In  case  of  deserting  seamen. 
II.  Jurisdiction  in  civil  cases. 

a.  In  China  and  Japan. 

b.  In  other  non-Ohristian  countries. 

c.  As  to  controversies  between  seamen 

and  masters  of  foreign  vessels. 

d.  As  to  discharge  of  seamen  abroad, 

e.  As  to  disabled  vessels. 

f.  In  prize  cases. 

g.  In  suits  between  French  citizens. 
III.  Powers  of  consul  in  otiier  matters. 

a.  To  assert  claims  for  his  citizens  and 

country. 

b.  To  administer  on  estates. 

c.  To  exercise  diplomatic  functions. 

d.  To  perform  marriage  ceremony. 

e.  To  grant  certificates. 

f.  To  take  depositions  and  affidavits. 

g.  To  take  acknowledgments  of  deeds  and 

powers  of  attorney. 
h.  To  retain  ship's  papers. 
I.  To  license  illegal  acts. 
J.  To  contract. 
k.  To  serve  process. 

I.  Jurisdiction  in  criminal  cases. 

a.  Oenerally. 

The  Jurisdiction  and  powers  of  consuls  In 
criminal  cases  do  not  appear  to  be  clearly  de- 
fined in  any  of  the  text-books.  They  frequently 
exercise  criminal  Jurisdiction  at  the  suggestion 
of  masters  of  vessels,  but  this  practice  has  been 
condemned  by  the  courts.  They  have  no  power 
whatever  to  punish  seamen  for  misconduct  on 
board  a  vessel.  It  seems  that  since  the  act  of 
Congress  of  1840  they  have  ttie  power  to  confine 
refractory  seamen  with  the  aid  of  the  local  au- 
thorities, but  this  is  not  to  punish  them,  and  is 
only  Justifiable  In  extreme  cases  where  it  seems 
necessary  for  the  safety  of  the  ship  and  for  the 
further  purpose  of  sending  the  seamen  to  the 
home  country  for  trial.  In  such  cases  when  the 
consul  and  the  master  act  in  good  faith  it  may 
exonerate  the  master  from  all  damages. 

In  the  following  cases  the  power  of  a  consul 


to  Imprison  seamen  abroad  for  misconduct  is 
denied :  Re  Wildenhus,  28  Fed.  Rep.  U24  ;  The 
William  Harris,  1  Ware,  367 ;  Relation  of  Con- 
suls to  Criminals,  8  Ops.  Atty.  Gen.  380;  Jor- 
dan V.  Williams,  1  Curt.  C.  C.  69. 

So,  In  the  absence  of  power  given  by  treaty  a 
consul  from  Belgium  in  this  country  cannot  try 
or  act  as  a  committing  magistrate  where  a  Bel- 
gian  subject  commits  the  crime  of  murder  in 
killing  a  Belgian  sailor  in  New  Jersey  on  a  Bel- 
gian vessel.     Re  W4Idenhus,  28  Fed.  Rep.  024. 

"A  conenil  has  no  authority  to  commit  seamen 
to  prison.  The  laws  of  the  United  States  in- 
vest their  consuls  and  commercial  agents  with 
certain  poweis  to  be  exercised  for  the  benefit 
and  protection  of  American  seamen  when  in  for- 
eign ports ;  as  for  the  relief  ot  destitute  mari- 
ners and  furnishing  them  with  the  means  of  re- 
turning home.  But  no  portion  of  the  Judicial 
power  of  the  United  States  is  conferred  on  con- 
suls. They  cannot  take  cognizance  of  the  of- 
fenses of  seamen  In  foreign  ports  and  sentence 
them  to  punishment.  When  the  master  of  a 
vessel  finds  it  necessary,  for  the  purpose  of  pre- 
serving discipline  on  board  his  ship  and  main- 
taining his  authority,  to  treat  any  of  his  crew 
with  severity,  as  a  matter  of  prudence  it  may 
be  well  for  him  to  consult  the  consul  and  take 
his  advice.  This  Is  usually  done  on  his  own 
representation  of  the  case,  but  the  interpositioo 
of  the  consul  has  never  been  supposed  to  exempt 
the  master  from  his  own  responsibility."  The 
William  Harris,  1  Ware,  367. 

In  Relation  ot  Consuls  to  Criminals,  8  Ops. 
Atty.  Gen.  380,  it  was  said  that  if  a  seaman 
commits  an  offense  at  sea  or  in  port  the  consul 
does  not  possess  any  criminal  Jurisdiction ;  that 
his  powers  go  no  further  than  to  inquire  in  or- 
der to  decide  what  his  duty  is  in  the  given  case, 
to  take  evidence  of  the  facts,  to  collect  and  see 
to  the  preservation  of  documents  and  proofs, 
to  draw  up  a  statement  of  the  facts,  and,  "if  in 
his  Judgment  the  facts  require  it,  to  see  to  the 
farther  detention  of  the  party,  and  his  trans- 
portation tn  custody  to  the  United  States. 
.  .  .  These  particulars  of  the  duty  of  consuls 
are  not  expressly  defined  by  statute.  But  they 
belong  to  the  very  function  of  consuls  by  the 
law  of  nations,  and  by  the  general  practice  of 
Christendom.  .  .  .  And  In  thus  detaining 
criminals,  the  consul  does  not  usurp  any  Judi- 
cial authority.     He  has  no  Judicial  authority." 

And  where  seamen  were  Imprisoned  on  shore 
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Nils  C.  Jahanneesen  obtained  a  writ  for 
the  arrest  of  Telefsen  described  as  master 
of  the  steamship  Albert  in  an  action  to  re- 
cover for  labor  performed  on  the  steamship. 
The  writ  was  placed  for  service  in  the  hands 
of  Fee,  who  was  a  duly  qualified  constable. 
The  assault  for  which  this  action  was 
brought  was  made  during  the  execution  of 
the  writ. 

Further  facts  appear  in  the  opinion. 

Messrs.  Jolin  Iiowell  and  Edward  S. 
Dodse,  for  plaintiff: 

By  the  treaty  between  the  United  States 
and  the  Kingdom  of  Sweden  and  Norway,  the 
plaintiff.  Telefsen,  was  exempt  from  arrest 
at  the  time  the  defendant  arrested  him. 

Public  Treaties  of  the  United  States,  in 
force  on  the  let  day  of  December,  1873,  ed. 
1875,  pp.  739,  740;  Treaties  and  Conven- 
tions between  the  United  States  and  Other 
Powers,  1776-;887,  pp.  1062,  1063;  8  U.  S. 
Stat,  at  L.  p.  352. 

''This  Constitution,  and  the  laws  of  the 


United  States  which  shrill  be  made  in  pur* 
suance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  Con- 
stitution or  laws  of  any  state  to  the  contrary 
notwithstanding." 

U.  S.  Const,  art.  6;  U.  S.  Rev.  Stat.  ed. 
1878,  p.  27. 

This  treaty  is  "the  law  of  the  land.  It  is 
consequently  to  be  regarded  in  courts  of  jus- 
tice as  equivalent  to  an  a<:t  of  the  legisla- 
ture." 

Foster  v.  Neilson,  2  Pet.  253,  314,  7  L. 
ed.  415,  435. 

The  manifest  effect  of  this  treaty  is  to  give 
to  the  Norwegian  consular  officers  in  the 
ports  of  this  country  exclusive  jurisdiction 
of  differences  krising  in  such  ports  between 
the  captains  and  crews  of  Norwegian  vessels. 

The  Marie,  49  Fed.  Rep.  286;  The  WcU 
haven,  55  Fed.  Rep.  80 ;  The  Elunne  KrepUn, 


at  the  Instance  of  a  consul  for  refusing  to  obey 
the  master,  it  was  held  that  the  con&urs  con- 
duct might  be  justified  If  he  considered  it  his 
duty  to  detain  them  by  the  aid  of  the  local  au- 
thorities that  he  might  send  them  to  the  United 
States  for  that  purpose,  but  on  any  other 
grounds  It  was  grossly  improper  for  he  had  no 
right  to  punish  them  by  Imprisonment.  Jor- 
dan V.  Williams,  1  Curt.  C.  C,  69. 

In  the  following  cases  the  practice  of  consuls 
in  imprisoning  seamen  abroad  is  condemned  in 
strong  terms  :  Wilson  v.  The  Mary,  Gilpin,  31 ; 
Shorey  v.  Bennell,  1  Sprague,  407 ;  Magee  v. 
The  Moss,  Gilpin,  219 ;  Buddington  v.  Smith,  13 
Conn.  334,  83  Am.  Dec  407;  Johnson  v.  The 
Coriolanus,  Crabbe,  241. 

So,  where  a  captain  consulted  a  consul  and 
confined  a  seaman  In  a  comrmon  gaol  for  insub- 
ordination, it  was  held  that  such  punishment 
was  sufl!cient  penalty  without  a  forfeiture  of 
wages,  and  that  the  practice  of  punishing  dis- 
obedient and  refractory  seamen  in  foreign  gaols 
Is  one  of  doubtful  legality.  Wilson  ▼.  The  Mary, 
Gilpin,  31.  In  this  case  it  was  said  that  mas- 
ters "seem  to  believe  that  they  may  do  anything, 
provided  they  can  obtain  the  assent  of  the  con- 
sul to  it;  which  assent  consuls  are  apt  to  give 
with  very  little  consideration.  ...  If  the 
case  were  fully  and  fairly  stated  to  him,  and 
his  advice  faithfully  pursued,  it  would  afi.'ord  a 
strong  protection  on  the  question  of  malicious 
or  wrongful  intention,  but  it  can  give  no  juati- 
flcation  or  legal  sanction  to  an  illegal  act." 

And  where  seamen  refused  to  do  duty  until 
they  could  make  a  complaint  before  the  consul, 
and  the  master  had  them  brought  before  the 
consul,  who  refused  to  hear  them,  and  by  his 
order  they  were  all  sent  to  jaJl  on  shore  and 
confined  for  thirty- three  days,  and  afterwards, 
on  being  released,  were  badly  maltreated  on 
ship-board,  heavy  damages  were  awarded  for 
such  maltreatment.  Shorey  v.  Rennell,  1 
Sprague,  407.  In  this  case  the  court  said : 
"When  a  controversy  has  arisen  between  a  mas- 
ter and  his  seamen,  the  parties  stand  upon  un- 
equal grounds ;  the  seamen  are  confined  to  the 
ship,  the  master  goes  on  shore  when  he  chooses, 
has  the  ear  of  the  consul,  enters  a  complaint 
against  the  men,  makes  his  own  statement  of 
the  case,  and  the  men  are  then  brought  before 
the  coneol  with  the  bias  of  presumed  guilt 
against  them ;  and  it  too  often  happens  that  no 
other  investigation  is  thought  necessai'y  than 
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merely  to  take  the  statement  of  the  complain- 
ant." 

In  Magee  v.  The  Moss,  Gilpin,  219,  the  court 
said :  "I  have  declared  that  I  will  not  coun- 
tenance the  practice  of  thrusting  our  seamen 
into  foreign  gaols  by  the  captain,  through  the 
influence  he  may  Iiave  with  our  consuls  or  the 
officers  in  a  foreign  port.  .  .  .  The  punish- 
ments which  the  law  authorises  the  master  to- 
infiict  on  board  his  vessel,  by  personal  correc- 
tion, by  confinement  and  other  privations,  are 
generally  eufflcient  for  all  the  purposes  of  dis- 
cipline." Quoted  and  approved  in  Buddington 
V.  Smith,  13  Conn.  334,  33  Am.  Dec.  407. 

And  where  a  seaman  had  a  quarrel  with  the 
mate,  and  the  second  day  thereafter  a  boat  was 
sent  to  the  ship  with  a  police  oflicer  and  the 
man  carried  off  to  prison  without  a  hearing  or 
any  examination  of  the  circumstances  of  the 
case,  except  such  as  the  captain  chose  to  give  to 
the  consul,  the  seaman  was  allowed  his  wages 
for  the  whole  voyage.  Johnson  v.  The  Corio- 
lanus, Crabbe,  241.  In  this  caae  the  court  said : 
"And  here  I  would  again  correct  an  error  into 
whdch  captains  are  continually  falling.  They 
seem  to  believe  that  If  they  can  get  the  coneent 
or  co-operation  of  the  consul  to  their  proceed- 
ings it  will  be  a  full  Justification  for  them  when 
they  come  home.  I  wish  them  to  underaitand 
that  I  will  Judge  for  myself,  after  hearing  both 
parties  amd  their  evidence,  of  the  necessity  and 
propriety  of  these  summary  Incarcerations  ;  and 
the  pait  the  consul  may  have  taken  In  it  will 
have  very  little  weight  with  me.  In  all  my  ex- 
perience I  have  never  known  a  consul  refuse  the 
application  of  a  captain  to  Imprison  a  seaman, 
nor  to  furnish  a  certificate,  duly  ornamented 
with  his  official  seal,  of  the  offenee  committed,, 
of  which  he  generally  knows  nothing  but  from 
the  representations  of  the  captain  or  officers  of 
the  vessel.  I  never  suffer  these  certificates  to 
be  read  ;they  are  infinitely  weaker  than  e»  parte 
depositions.  Our  consuls,  unfortunately,  are 
merchants  also;  their  profits  ano  their  living 
depend  upon  the  business  they  can  do,  specially 
by  the  consignments  of  cargoes  to  them.  It  is 
therefore  vei-y  important  to  them  to  have  the 
good  will  of  the  captains  of  vessels,  who  may 
make  a  good  report  of  them  to  their  owners." 

In  the  following  cases  the  action  of  a  consul 
In  causing  seamen  to  be  imprisoned  was  held  to 
exonerate  the  captain  from  damages  where  the 
consul  acted  in  good  faith :     Chester  v.  Benner, 
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9  Blatchf.  438;  Ew  parte  yewman,  14  Wall. 
152,  20  L.  ed.  877;  United  States  Ck>ii6ular 
Begul-ations  1888,  §  66,  p.  25,  S  273,  p.  92; 
The  8alomoni,  29  Fed.  Rep.  634. 

There  has  never  been  the  slightest  donbt 
as  to  the  entire  l^ality  of  such  exclusive  ju- 
risdiction. 

1  Wliarton's  Digest  of  International  Law, 
S  35,  p.  129. 

It  is  the  clear  intention  of  the  treaty  to 
secure  to  each  nation  the  right  to  have  all 
disputes  between  the  masters  of  the  vessels 
of  either  nation  and  the  members  of  their  re- 
spective crews  settled  by  the  laws,  regula- 
tions, .and  customs  of  the  nation  to  which 
the  vessel  belongs,  and  to  have  those  laws, 
regulations,  and  customs  administered  and 
applied  by  the  consular  officers  of  that  na^ 
tion,  as  being  officers  particularly  acquainted 
with  such  laws,  regulaitions,  and  customs, 
and  familiar  with  the  national  language. 

The  Eltoine  Kreplin,  9  Blatchf.  438;  The 
Amalia,  3  Fed.  Rep.  652. 


And  so  strictly  is  this  intention  respected 
tha>t  even  American  citizens,  serving  upon 
Norwegian  vessels,  are  held  to  have  waived 
their  right  to  access  to  the  courts  of  their 
own  country  in  the  matter  of  disputes  aris- 
ing between  them  and  the  master  of  the  ves" 
sel  upon  which  they  were  so  serving. 

The  Marie,  49  Fed.  Rep.  286;  The  Wei- 
haven,  55  Fed.  Rep.  80;  The  Amalia,  3  Fed. 
Rep.  652;  Re  Ross,  140  U.  S.  463,  472-480, 
35  L.  ed.  581,  588-591. 

The  facts  that  the  seaman,  Johannessen, 
had  brought  the  suit  against  the  captain  to 
recover  his  wages,  and  that  his  claim  was  to 
have  been  "adjusted"  at  the  consulate  of  the 
Kingdom  of  Sweden  and  Norway,  show  that 
such  a  "difference"  had  arisen  between  them 
as  is  contemplated  in  the  treaty. 

The  process  by  virtue  of  which  the  defend- 
ant, Fee,  arrested  the  plaintiff,  Telefsen,  was 
not  sufficient  to  justify  the  defendant  in  ar- 
resting the  plaintiff. 

Fisher  v.  McGirr,  1  Gray,  1,  61  Am.  Dec. 


2  Ijcm.  Dec  76 ;  Jordan  v.  Williams,  1  Curt. 
C.  C.  G9. 

And  the  same  wafl  said  tx>  be  the  rule  in 
Snow  V.  Wope,  2  Curt.  C.  C.  301,  Affirming 
Wope  V.  Hemenway,  1  Spra^rue,  300. 

So,  where  seamen  were  imprisoned  in  a  for- 
eign Jail  by  order  of  an  American  consul  at  that 
port  at  the  Instance  of  the  master  for  Insub- 
ordination and  drunkenness,  and  there  was  no 
evidence  of  bad  faith  on  the  part  of  the  master, 
the  seamen  were  required  to  pay  the  necessary 
charges  of  the  imprisonment  and  the  expenses 
of  hiring  substitutes,  but  not  the  consul's  fees. 
Chester  v.  Benner,  2  Low.  Dec.  76.  In  this  case 
It  was  said  that  the  act  of  Congress  of  1840  has 
been  construed  in  the  circuit  court  for  that  cir- 
cuit, to  give  consuls  Jurisdiction  over  the  Im- 
prisonment of  our  seamen  m  foreign  Jails,  and 
In  such  case  to  relieve  the  master  from  respon- 
sibility in  the  matter  If  he  has  acted  In  good 
faith.  (Citing  but  doubting  the  authority  of 
Jordan  v.  Williams,  1  Curt.  C.  C.  69.) 

As  to  this  latter  proposition  the  citation  Is 
coiTect,  but  the  same  case  holds  that  consuls 
have  no  criminal  Judicial  power. 

Under  act  of  Congress  July,  1840,  providing 
that  It  shall  be  the  duty  of 'consuls  and  commer- 
cial agents  to  reclaim  deserters  and  dlscoimte- 
nance  Insubordination  by  every  means  within 
their  power,  and  when  the  local  authorities  can 
be  usefully  employed  for  that  purpose  to  lend 
their  aid  and  use  their  exertions  to  that  end, 
the  action  of  a  consul  in  imprisoning  refractory 
seamen  where  he  and  the  master  act  In  good 
faith  is  held  to  exonerate  the  master,  /bid. 
This  case  holds  that  consuls  have  the  power, 
and  It  Is  their  duty,  where  the  local  authorities 
can  in  their  judgment,  fairly  exercised,  be  use- 
fully employed  to  restrain  a  part  or  the  whole 
of  a  crew  who  are  In  a  state  of  Insubordination, 
to  use  their  exertions  to  that  end  In  the  most  ef- 
fectual manner,  and  that  this  restraint  may  be 
exercised  by  confinement  on  shore  In  such  place 
as  ordinarily  used  by  the  local  authorities  for 
similar  purposes. 

But  where  a  seaman  requested  a  discharge, 
and  Instead  the  master  caused  him  to  be  Impris- 
oned by  the  local  authorities  on  shore  for  tbe 
space  of  thirty-four  days  In  a  common  prison, 
and  the  clerk  of  the  consul  aided  the  master,  It 
was  said :  "If  this  had  been  done  by  tbe  con- 
sul, under  the  powers  conferred  on  him  by  the 
act  of  Congress  of  July  20,  1840,  and  there  was 
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no  Illegality  In  the  conduct  of  the  master  In  ap- 
plying to  him  for  his  action  in  the  matter,  then, 
as  was  held  by  this  court  in  Jordan  v.  Williams, 
1  Curt.  C.  C.  60,  the  master  would  not  have 
been  liable  for  such  imprisonment.  But  no  one 
but  a  duly  appointed  consul  or  commercial 
agent  of  the  United  States  Is  Intrusted  by  the 
act  of  Congress  wkth  power  to  employ  the  local 
authorities  to  check  insubordination.  .  .  . 
And  If  It  had  been  true  that  the  libel lant  was 
bound  to  continue  on  board  and  do  duty,  and 
that  he  insisted  on  his  discharge  and  refused 
duty,  no  case  existed  for  confining  him  In  a 
foreign  Jail,— especially  In  such  a  prison  as  Is 
described  by  the  testimony  In  this  case."  Snow 
V.  Wope,  2  Curt.  C.  C.  301,  Affirming  Wope  ?. 
Hemenway,   1   Sprague,  300. 

And  In  Patch  v.  Marshall,  1  Curt.  C.  C.  452, 
the  Imprisonment  of  an  American  citizen  In  a 
foreign  Jail  by  a  master  of  a  vessel,  through 
the  official  lurterventlon  of  a  consul  on  false  alle- 
gations, was  held  not  to  prevent  the  investiga- 
tion of  the  courts  of  the  United  States,  al- 
though the  vessel  and  commander  were  British, 
where  the  voyage  was  made  on  account  of  mer- 
chants In  Boston,  who  hired  the  master  on 
wages  and  manned  the  vessel,  and  the  voyage 
terminated  In  Boston. 

And  where  the  master  on  consultation  with 
a  consul  brought  soldiers  on  board  and  forcibly 
removed  a  sailor  and  left  him  In  confinement  In 
a  foreign  port  without  Justifiable  cause,  it  was 
held  that  the  seaman  was  entitled  to  damages. 
Gardner  v.  Bibblns,  Blatchf.  &  H.  356. 

And  In  Jay  v.  Almy,  1  Woodb.  ft  M.  262,  It 
was  said  that  a  master  Is  not  excused  for  lm« 
prisonment  of  a  seaman,  although  ordered  by 
the  consul. 

In  Cours  de  Droit  Commercial,  Pardessus,  it 
is  said  that  a  B'rench  consul  cannot  have  crimi- 
nal Jurisdiction  In  a  foreign  country  uniess  It 
is  expressly  given,  and  that  there  Is  no  Instance 
of  such  power  In  any  Christian  cotmtry,  and 
that  a  sovereign  cannot  Invest  a  consul  with 
judicial  power  over  his  own  subjects  In  a  for- 
eign country.  Authority  and  Jurisdiction  of 
Consuls,  2  Ops.  Atty.  Gen.  378. 

But  In  Ord.  du  29  October,  1833,  title  III, 
art.  22, — De  Clercqq,  Form  tom.  U,  p.  65,  It 
Is  said  that  the  "French  laws  do  not  hesitate 
to  prescribe  that  when  crimes  are  committed 
on  board  a  French  vessel  in  a  foreign  i^ort,  by 
one  of  the  crew  against  another  of  the  same 
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381;  Leamard  v.  Bailey,  111  Mass.  160; 
Kelly  V.  Bemis,  4  Gray,  83,  64  Am.  Dec. 
60;  Broivn  v.  Webber,  6  Cush.  660;  Smith 
V.  8haw,  12  Johns.  257;  Wise  v.  Withers,  3 
CraiK5h,  331,  337,  2  L.  ed.  467,  459;  Greene 
V.  Brtppa,  1  Curt.  C.  C.  311,  333;  The  J.  W. 
French,  13  Fed.  Rep.  916. 

It  is  of  DO  importance  whether  the  defend- 
ant knew,  or  did  not  know,  that  the  court 
had  no  jurisdiction. 

Kichola  v.  Thomas,  4  Mass.  232;  Sand- 
ford  V.  Nichols,  13  Mass.  286,  7  Am.  Dec. 
151;  Com.  V.  Kennard,  8  Pick.  133;  WiU 
marth  v.  Burt,  7  Met.  257 ;  Donahoe  v.  Shed, 
8  Met.  326;  Folger  v.  Hifwkley,  6  Cush! 
263;  Fisher  v.  McOirr,  1  Gray,  1,  61  Am. 
Dec.  381 ;  Ela  y.  Smith,  5  Gray,  121,  66  Am. 
Dea  356;  Cheever  v.  Merritt,  5  Allen,  563; 
Smith  ▼.  Keniston,  100  Mass.  172;  Under- 
xoood  y.  Robinson,  106  Mass.  296;  Erskine 
V.  Hohnbaoh,  14  Wall.  613,  20  L.  ed.  746. 

Ignorance  of  such  diplomatic  immuni- 
ties, or  of  the  fact  that  the  person  arrested 


is  a  foreign  minister,  does  not  protect  the 
officer  making  the  arrest  or  assault. 

United  States  v.  Benner,  Baldw.  234; 
United  States  v.  lAddle,  2  Wash.  C.  C.  205; 
United  States  v.  Ortega,  4  Wash.  C.  C.  531 ; 
1  Wharton's  Digest  of  International  Law,  § 
93,  p.  645. 

The  defendant,  however,  knew  that  he 
was  serving  a  writ  issued  by  a  court  having 
no  jurisdiction. 

He  is  presumed  to  know  the  "supreme  law 
of  the  land." 

He  cannot  be  protected  if,  after  being  so 
informed,  he  persists  in  executing  the  proc- 
ess. 

Chase  y.  IngaXls,  07  Mass.  524;  Pearce  v. 
AttDOOd,  13  Mass.  324;  Chrace  v.  Mitchell,  31 
Wis.  533,  11  Am.  Rep.  613;  Sprague  v.  Bir- 
chard,  1  Wis.  457;  Leaohman  y.  Dougherty, 
81  111.  324. 

Mr.  B.  Hall  with  Mr.  A.  F.  Coiilt«r» 
for  defendant. 


crew,  the  French  consul  is  to  resist  the  appli- 
cation of  the  local  authorities  to  the  case." 
American  Ships  In  Foreign  Ports,  8  Ops.  Atty. 
Gen.  78. 

And  the  legislation  of  France  confers  on  her 
consuls  jurisdiction  in  such  matters.  Decret 
du  24  Mars,  1852,  De  Ciercqq,  Formul.  torn,  li, 
p.  848 :  American  Ships  in  Foreign  Ports,  8  Ops. 
Atty.  Gen.  73. 

Consuls'  judicial  powers  a^'e  not  exclusive  un- 
der art.  8  of  the  Convention  with  France  of 
1778,  giving  to  consuls  the  right  to  exercise 
police  over  all  vessels  in  their  respective  nations 
confined  to  the  interior  of  the  vessels ;  but  this 
is  not  to  interfere  with  the  police  of  the  ports 
where  the  vessel  shall  be,  and  under  art.  10,  pro- 
viding that  where  the  respective  sMbjects  shall 
have  committed  any  crime  or  breach  of  the 
peace  they  shall  be  amenable  to  the  judges  of 
the  country.  Authority  and  Jurisdiction  of 
Consuls,  2  Ops.  Atty.  (*on.  'ilS. 

1  Beawes's  Lex  Mercatoria,  423,  says  that 
''another  hardship  upon  British  consuls  is,  that 
they  are  often  obliged  to  imprison  disorderly 
seamen  upon  the  complaint  of  their  masters,  as 
an  indispensable  duty  of  their  oflSce ;  yet  every 
one  of  these  seamen  has  it  in  his  power  to  bring 
his  action  against  the  consul  for  false  imprison- 
ment In  the  courts  of  law  in  England,  when  it 
is  probable  that  the  master  is  on  some  other 
voyage  in  some  other  part  of  the  world.  There- 
fore it  is  the  duty  of  the  consul  to  be  very  cau- 
tious how  he  confines  or  punishes  British  sea- 
men, or  masters  of  ships,  upon  their  mutual 
complaints  against  each  other." 

This  statement  supra  is  cited  by  Chitty  on 
Commercial  Law,  p.  63,  saying  that  it  is  the 
duty  of  consuls  upon  complaint  of  masters  to 
Imprison  disorderly  seamen. 

b.  In  non-Christian  countries. 

Treaties  exist  with  many  non-Christian  coun- 
tries giving  consuls  in  such  countries  criminal 
jurisdiction  of  offenses  committed  by  their  coun- 
trymen. Where  such  treaties  exist  consuls  have 
such  jurisdiction. 

American  consuls  in  China  may  try  and  sen- 
tence American  citizens  for  offenses  committed 
in  that  country.  Jurisdiction  of  United  States 
Consuls  in  Turkey,  9  Ops.  Atty.  Gen.  206. 

This  jurisdiction  is  exercised  under  U.  S.  Rev. 
Stat.  S§  4083,  4084,  providing  that  under  the 
treaty  consuls  have  jurisdiction  to  try  all  citi- 
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sens  of  the  United  States  changed  with  oflTenses 
against  law,  committed  in  China,  Japan,  Slam, 
Bigypt,  and  Madagascar,  and  to  sentence  such 
offenders  and  to  carry  their  authority  into  exe- 
cution. 

And  the  aame  power,  so  far  as  can  be  executed 
under  the  treaties  in  Tripoli,  Tunis,  Morocco, 
and  Muscat,  is  conferred  on  American  consuls 
of  the  United  Sta/tes.     U.  S.  Rev.  Stat.  I  4127. 

Under  treaty  with  Japan,  June  17,  1857,  art. 
4,  providing  that  Americans  committing  of- 
fenses in  Japan  shall  be  tried  by  the  American 
consul  general  or  consul,  and  shall  be  punished 
according  to  the  American  law,  consuls  in  Japan 
could  try  and  senftence  a  seaman  of  an  Amer- 
ican vessel  for  murder  committed  on  board  the 
vessel  at  a  Japanese  port,  although  the  seaman 
was  a  British  subject,  and  cui  indictment  and 
trial  by  jury  were  denied  the  prisoner.  Ue 
Ross,  140  U.  S.  453,  35  L.  ed.  581,  AMrmlng  44 
Fed.  Rep.  185. 

The  provisions  of  this  treaty  were  superseded 
by  the  treaty  of  1894,  which  took  effect  July  17, 
1899,  and  since  then  United  States  consuls  In 
Japan   have  no   judicial   jurisdiction. 

This  jurisdiction  was  exercised  under  U.  S. 
Rev.  Stat.  U  4102-4106,  providing  that  consols 
have  jurisdiction  in  murder  cases  in  China, 
Japan,  Slam;  Egypt,  and  Madagascar,  where  the 
crime  is  committed  by  an  American  citizen,  but 
in  such  cases  he  shall  summon  four  cliisens  of 
the  United  Staftes  to  sit  with  him  at  the  trial, 
and  aii  of  them  must  concur  In  the  Judgment, 
and  their  opinion  must  be  approved  by  the 
minister. 

And  a  consul  of  the  United  States  in  Turkey 
may  try  and  punish  American  citiz^is  In  the 
Dominion  of  the  Ottoman  Porte  for  ofTenses 
committed  in  that  country.  Dainese  v.  United 
States,  15  Ct.  CI.  64,  7  Ops.  Atty.  Gen.  495. 

The  place  of  imprisonment  of  prisoners  sen- 
tenced by  consuls  in  China  and  the  Ottoman 
Porte  is  regulated  by  the  acting  functionary  In 
the  absence  of  any  regulation,  under  act  of  Con- 
gress August  11,  1848,  providing  for  carrying 
into  effect  the  treaties  between  the  United 
States  and  China  and  the  Ottoman  Forte.  Act 
of  1848  and  Treaty  with  the  Ottoman  Porto,  5 
Ope.  Atty.  Gen.  67. 

But  an  American  consul  in  Japan  could  not 
try  citizens  of  other  countries  for  offenses  com- 
mltted  in  Japan.     11  Ops.  Atty.  Gen.  474. 
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Iiathrop,  J.,  delivered  the  opinion  of  the 
court: 

The  municipal  court  of  the  city  of  Boston 
had  no  jurisdiction  of  the  action  brought 
against  the  plaintiff  in  this  case  for  wages 
alleged  to  be  due  one  Johannessen,  and  the 
writ  upon  which  the  plaintiff  was  arrested 
on  mesne  process  was  of  no  effect.  By  arti< 
cle  13  of  the  treaty  between  the  United 
States  and  Sweden  and  Norway  of  1827  (8 
Stat,  wt  L.  352 ) ,  it  is  provided  that  "the  con- 
suls, vice  consuls,  or  commercial  agents,  or 
the  persons  duly  authorized  to  supply  their 
places,  shall  have  the  right,  as  such,  to  sit 
as  judges  and  arbitrators  in  such  differences 
as  may  arise  between  the  captaine  and  crews 
of  the  vessels  belonging  to  the  nation  whose 
interests  are  committed  to  their  charge,  with' 
out  the  interference  of  the  local  authorities, 
unless  the  conduct  of  the  crews  or  of  the 
captain  should  disturb  the  order  or  tran- 
quillity of  the  country;  or  the  Raid  consuls, 
▼ice  consuls,  or  commercial  agents  should 


require  their  assistance  to  cause  their  deci- 
sions to  be  carried  into  effect  or  supported. 
It  is,  however,  understood  that  this  species 
of  judgment  or  arbitration  shall  not  deprive 
the  contending  parties  of  the  right  they  have 
to  resort,  on  their  return,  to  the  judicial  au- 
thority of  their  country."  There  are  similar 
treaties  with  other  countries,  including  one 
with  Prussia  in  1828  (8  Stat,  at  L.  382). 
Many  of  these  treaties  are  referred  to  in  7 
Am.  L.  Rev.  417.  Later  treaties  have  been 
made  with  the  Netherlands  in  1855  ( 10  Stat 
at  L.  1150,  1155),  with  Denmark  in  1861 
(13  Stat  at  L.  605),  with  Germany  in  1871 
(17  Stat,  at  L.  921,  928),  and  with  Italy  in 
1878  (20  Stat,  at  L.  725,  729).  By  article 
6  of  the  GonoUtution  of  the  United  States^ 
it  is  declared  that  "all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  state 
shall  be  bound  thereby,  anything  in  the  Gon- 
stitution  or  laws  of  any  state  to  the  contrary 


c.  Power  to  aend  oriminaU  to  home  country  for 

trial. 

Where  consuls  have  jurisdiction  to  try  an/A 
imnish  they  have  no  power  to  send  the  convicts 
of  finch  coorts  to  this  country  for  Imprisonment. 
In  other  cases  it  seems  that  they  cannot  compel 
a  merchant  vessel  to  carry  to  this  country  of- 
fenders for  trial ;  but  they  may  contract  for 
transportation  for  that  puri>ose. 

American  consuls  at  Smyrna  and  Constanti- 
nople have  no  power  to  send  convicts  of  such 
courts  to  this  country  for  imprisotunent.  Im- 
prisonment of  Convicts,  Consular  Courts,  14 
Ops.  Atty.  Gen.  522. 

And  a  British  oonaul  cannot  have  the  co- 
oi>eratloin  of  the  counts  of  this  country  to  en- 
force an  order  made  by  him  sending  a  prisoner 
to  England  for  trial.  Re  Aubrey,  26  Fed.  Rep. 
848.  In  this  case  the  prisoner  was  released  on 
habeas  corpus. 

And  United  States  marshals  are  not  required 
to  execute  a  sentence  of  a  French  consul  under 
convention,  art.  12,  with  his  most  Christian 
Majesty  and  the  United  States.  Duties  of  Dis- 
trict Marshais,  1  Ops.  Atty.  Gen.  43. 

"It  has  been  held  that  a  master  is  not 
'obliged'  to  take  on  board  persona  accused  of 
crimes  to  be  transported  to  the  United  States 
for  prosecution."  United  States  Consular  Regu- 
lations 1896,  S  276. 

And  consuls  cannot  require  ship  masters  to 
receive  and  convey  to  the  United  States,  for 
prosecution,  seamen  or  other  persons  accused  of 
crime.  Duty  of  Shipmasters  Respectlnji  Crimi- 
nal Seamen,  7  Ops.  Atty.  Gen.  722. 

In  this  case  the  oilense  was  mutiny  on  the 
high  seas,  and  the  consul  in  India  placed  the  of- 
fenders on  board  a  merchant  vessel  to  send  them 
to  this  country,  and  the  master  allowed  them 
to  escape.  The  conduct  of  the  consul  was  ap- 
proved, but  the  master  could  not  be  held  liable 
in, the  absence  of  any  statute. 

In  Re  Ross,  140  U.  S.  453,  35  L.  ed.  581,  it 
was  said  that  there  is  no  law  of  Congress  com- 
pelling the  master  of  a  vessel  to  carry  or  trans- 
port a  criminal  oilender  to  any  foreign  port 
when  he  can  be  turned  over  to  the  consular  court 
having  jurisdiction  of  criminal  olfenses  com- 
mitted in  a  foreign  country.  (Citing  7  Ops. 
Atty.  Gen.  722.) 

But  the  local  authorities  In  France  cannot 
lawfully  Interpose  to  release  the  crew  of  an 
45  L.  R.  A. 


American  vessel  conflhed  at  the  instance  of  a 
consul  where  acts  of  violence  occurred  upon  the 
high  seas,  and  the  offenders  are  imprisoned  on 
arrival  at  a  French  port,  and  then  placed  on 
the  vessel  to  be  sent  to  this  country  for  trial. 
American  Ships  in  Foreign  Ports,  8  Ops.  Atty. 
Gen.  (CuBhing)  73. 

In  case  of  mutiny  the  consular  officer  should. 
If  the  laws  of  the  country  permit,  cause  the 
mutineers  to  be  confined  to  be  sent  home  for 
trial,  or  discharge  them.  United  States  Con- 
sular Regulations  1896,  §  350. 

"The  new  'Consular  Regulations*  say  that  'If 
a  citizen  of  the  United  States  be  charged  with 
a  criminal  offense  alleged  to  have  been  com- 
mitted at  sea,  on  board  of  an  American  vessel 
(or  on  such  vessel  In  port,  under  such  circum- 
stances as  give  Jurisdiction  to  the  courts  of  the 
Uni«ted  States),  it  will  be  the  duty  of  the  con- 
sular officers  to  require  that  the  Individual  so 
accused  be  delivered  to  him  to  be  sent  home  for 
trial.'  (Nos.  384,  385.)  AU  that  is  but  de- 
tention by  or  at  the  Instance  of  the  consul,  for 
the  purpose  of  trial  In  the  United  States.*'  Rela- 
tion of  Consuls  to  (Mminals,  8  Ops.  Atty.  Gen. 
(Cushing)  880. 

The  question  arose  In  this  case  as  to  the  pow- 
er of  the  American  consul  in  Havana. 

There  is  no  statute  of  the  United  States  an- 
tliorlzlng  consuls  to  take  seamen  from  a  vessel 
for  criminal  conduct,  and  send  them  home  in 
another  vessel  for  trial.  United  States  v.  Lunt, 
18  Law  Rep.  683.  In  this  case  the  court  said 
that  It  Is  customary  for  consuls  to  do  so  under 
instructions  from  the  department  of  state ;  but 
they  have  no  Jurisdiction^  and  their  certificates 
are  not  evidence. 

Where  the  conduct  of  seamen  was  reported  to 
the  United  States  consul  for  mutiny  and  levolt, 
and  he  ordered  them  to  be  discharged  from  the 
ship  and  sent  to  the  United  States  for  trial,  and 
placed  them  in  prison  at  Marseilles,  it  was  held 
that  wlien  on  clear  prima  fade  proof  a  consul 
orders  a  seaman  to  be  discharged  from  a  vessel 
for  criminal  conduct  threatening  the  safety  of 
the  vessel  or  of  her  officers  or  company,  and 
transmit  him  home  for  trial  on  the  accusation, 
such  discharge  is  a  bar  to  any  continuing  claim 
for  wages.  Tingle  v.  Tucker,  1  Abb.  Adm. 
519. 

In  Bemhard  v.  Creene,  8  Sawy.  230,  it  was 
said  that  a  consular  court  is  for  the  purpose  of 
ascertaining  whether  certain  crimes  had  been 
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fa  'h*  aJ^«*«-^  '/f  •  ♦r*a*7  or  <wiir«DTk>!i,  a 
*v^.*  ^  '-f  *,:l.'*^  ^TAX./,'/*  ♦::*:»  aa  a  rijejbt  from  tbe 
J'/**,  nu'^or:*.!**  tb^  O^'^ti^A  or  rvtom  of  a  ^^ 
ii0rr*ff      1u\%  r\%\»\  la  {Srca  to  ^/umuIm  In  aome 

•»i#.  itar* :  "Thfr  rlzht  ti»  r»^laiiD  dea^rters  from 
f  b*f  r<^iKla  <^f  th^  r;Dit**d  Ktatea  Is  cooferred  by 
Xr«^^>%  or  *:*mr*in*lou9  with  Aoatria-H angary, 
fVJiiria,  fV-A^lmo,  0>iaml>ia,  Denmark.  Domlnl- 
/'«n  fU^ninU:,  Rcoadon  France.  Great  Britain, 
r;r«f^'>.  O^rrmany.  Ilanaeatic  B«pobiIca,  Haiti. 
Usfwa'iSnn  \iAnn6B,  Italy.  Kongo  Free  State, 
Jnunitf  Mz^nxiMCir,  N<;th^rlanda  (and  colonies), 
I'f^ti,  I'onugal.  Bz/amanla.  Bnasia,  SaJrador, 
Hwf^itm  and  Norway,  and  Slam,  Bnt  If  a  de- 
M^'Htr  hem  orimnjitt^d  a  crime  against  local  law 
Hi"  mirrtnUler  will  be  delayed  until  after  pnnisb- 

A  r'nlt'-d  State*  consnl  at  the  Sandwlcb  is- 
tsnrlii  ijad  tbe  right  to  require  the  i^awailaD  an- 
fijoriri<*s  to  surrender  to  kim  a  denertiug  sea- 
man wUonf,  name  af^iK^ared  on  the  ship's  roll  nn- 
d<fr  thf;  treaty  with  Hawaii,  Judicial  Powers 
of  L'nlfwJ  States  Consuls  in  Sandwich  Islands, 
11  OpM.  Atty.  Gen,  508, 

Th<;  trf'sty  provided  that  consuls  should  enjoy 
the  same  privileges  and  powers  with  those  of 
the  rooKt  favored  nations,  and  the  treaty  of 
Franr^  and  the  Sandwich  islands  provides  that 
the  n*s{>ff<;tlve  consuls  shall  alone  take  cognis- 
ance of  crimes  and  misdemeanors  and  other 
matters  of  differences  In  relation  to  the  internal 
order  of  the  vewwal. 

Where  autboiized  by  a  treaty  conanls  may 
CfliiMe  the  arreMt  of  deserting  seamen  and  Im- 
prlffon  them  until  sent  on  board  the  vessel,  but 
this  is  not  to  punlii^,  and  the  consul  cannot  pun- 
ish after  the  discharge  of  the  seamen.  In  the 
fll>fif'nro  of  a  treaty  a  consul  cannot  claim  as  a 
right  from  the  local  authorities  the  detention  or 
return  of  a  deserter.  Jordan  v.  Williams,  1 
Curt.  C.  C.  6U. 

An  arrofit  of  a  deserter  from  a  Spanish  ship 
cannot  bo  made  at  the  Instance  of  a  consul 
whore  he  produced  an  extract  from  a  ship's  roll 
cortlfled  by  himself,  but  did  not  exhibit  the 
original  roll,  under  the  treaty  with  Spain  re- 
quiring that  In  such  a  case  the  Spanish  consul 
In  American  ports  shall  exhibit  the  ship's  rolls, 
45  L.  R.  A. 
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a.  /■  CkMia  mad  Jmpaii. 

Under  tbe  treatx  betwe«i  tlie  United  States 

and  China,  tbe  consrzlar  coort  in  China  has  }u- 
rladictzon  of  all  cirll  cases  arising  under  tbe 
'  treaty,  of  a  demand  by  a  ChiiMse  against  an 
'  American-     An  Englishman  maj  sue  an  Ameri- 
can   In   tbe   United    States   cmtsnlar  coarts  of 
China.     Bnt  tbe  coosolar  courts  of  China  itnd 
.  the  same  was  formerly  troe  of  tbo^e  in  Japan) 
'  have  no  Jnrisdictkm  of  claims  of  foreign  citizens 
I  against  that  government. 

Bnt  an  American  consnl  In  Clilna  has  no  ao- 
I  tfaorlty  by  a  treaty  or  statute  to  entertain  jarls- 
diction  of  a  suit  by  the  Chinese  government  for 
duties,  and  has  no  Jurisdiction  of  a  suit  where 
tbe  government  of  Ckina  la  plaintiff.  7  Ops. 
Atty.  Gen.  495. 

This  was  so  held  becanae  tbe  treaty  mentions 
expliciUy  "tbe  subjects  of  China**  and  "the 
subjects  of  otlier  goTemments.**  Besides,  tbe 
treaty  provides  for  compulsory  payment  of  du- 
ties by  authorising  tbe  retention  of  the  ship's 
papers. 

The  treaty  Oif  the  United  States  with  Japan. 
November  22,  1894.  taking  effect  July  17,  1S9S, 
provides  that  tbe  former  treaties  shall  cease, 
and  that  the  Jurisdiction  exercised  by  coarts  oi 
the  United  States  in  Japan  shall  cease  there- 
after, and  that  such  Jurisdiction  shall  be  exe^ 
cised  by  Japanese  courts. 

British  consular  courts  In  China  and  Japan 
had  no  Jurisdiction  of  a  "counterclaim**  hi  an 
action  by  the  Emperor  of  Japan  against  a  Brit- 
Itth  subject  under  treaties  glTlng  such  courts 
Jurisdiction  of  actions  against  British  subjects 
exclusively.  Japanese  Government  v.  Fenlnsa- 
lar  ft  O.  Steam  Nav.  Co.  [1895]  A.  C.  644,  64  L- 
J.  P.  C.  N.  S.  107,  11  Reports,  493,  72  L.  T.  N.  8. 
881,  8  Asp.  Mar.  L.  Cas.  50. 

An  appeal  to  the  circuit  court  of  California 
from  a  consular  decision  In  a  libel  suit  could  be 
taken  where  the  amount  in  dispute,  exclusive  of 
costs,  exceeded  $2,500,  under  U.  S.  Bev.  Stet  M 
4002-4109,  providing  that  where  the  matter  in 
dispute  exceeds  $2,500  an  appeal  from  the  Qnal 
Judgment  of  any  consular  court  shaH  be  allowed 
to  the  circuit  coort  for  the  district  oX  California. 
The  Plng-On,  7  Sawy.  483;  The  Ping-On  t. 
Blethen,  11  Fed.  Bep.  607. 
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the  United  States  have  secured  to  their  con- 
sular officers  jurisdiction  over  questions  of 
-wages,  shipment,  and  discharge  of  seamen." 
The  bill  of  exceptions  is  not  so  full  as  it 
should  be  as  to  what  occurred  on  the  arrival 
of  the  ship  in  Boston.  It  is  merely  said 
that  ^'Johannessen  left  the  ship  at  Boston 
because  his  term  of  service  had  expired.*' 
It  does  not  appear  whether  he  had  been  dis- 
charged, or  had  left  without  the  permission 
of  the  master,  though  perhaps  the  more 
rea.^nable  interpretation  of  the  exceptions 
is  that  the  statement  of  the  cause  of  his  leav- 
ing precludes  our  assuming  other  reasons  to 
exist.  However  this  may  be,  whether  ho 
was  discharged  or  not,  there  was  still  the 
question  of  wages  to  be  determined;  and  the 
defendant  had  been  informed,  before  he  made 
the  arrest,  that  the  claim  of  Johanne<isen 
would  be  adjusted  at  the  consulate  of  the 
Kingdom  of  Sweden  and  Norway.  It  seem^ 
to  us  impossible  to  say  that  there  was  not 
such  a  difference  between  the  master  and 


Johannesscn  that  the  consul  had  not  exclu- 
sive juris<lietion  in  the  premises.  The  facts 
in  the  ca<o  of  The  Ehcine  Kreplin  are  not 
fully  set  forth  in  the  report  in  9  Blatchf. 
438.  But  they  are  found  at  length  in  the  re^ 
port  of  the  case  in  the  district  court  (4 
Ben.  413).  It  was  there  considered  by 
Judge  Benedict  that  the  connection  ol  the 
men  with  the  ship  was  severed  by  mutual 
consent,  and  that  they  were  entitled  to  their 
wages.  While  this  view  of  the  facts  was  not 
fully  assented  to  by  Judge  Woodruff,  his 
opinion  was  that,  although  the  men  were 
entitled  to  their  discharge  and  to  be  paid 
off,  and  the  master  was  in  the  wrong,  yet 
this  matter  of  difference  "was  left  by  the 
treaty  in  the  hands  of  the  consul,"  and  the 
libel  of  the  seamen  was  dismissed.  In  The 
Burchard,  42  Fed.  Rep.  608,  Judge  Toulmin 
dismis$;ed  a  libel  for  wages  against  a  German 
vessel  brought  by  an  American  seaman  who 
had  shipped  on  board,  and  who  claimed  to 
be  entitled  to  a  discharge.     He  stated,  how- 


On  aa  appeal  In  a  libel  case  from  a  coTisujar 
<x)nrt  in  China  and  Japan  to  the  trnlted  States 
clrcnlt  court  for  the  distrfct  of  California  the 
record  should  show  an  allowance  of  the  appeal. 
TaiaTmon  t.  Twombley,  5  Sawy.  79 ;  The  Spark 
y.  Lee  Choi  Cham,  1  Sawy.  713. 

In  the  latter  case  it  was  said  that  a  libel  be- 
fore a  consul  Is  defective  In  not  stating  the  facts 
necessary  to  give  the  consular  courts  Jurisdic- 
tion under  act  of  Confess  in  the  treaty  between 
the  United  States  and  the  Empire  of  China. 
The  jtirlsdlctlonal  facts  most  all  be  diatlactly 
averred. 

b.  In  other  non-ChrUtian  countHea. 

The  consuls  of  Christian  states,  In  the  coun- 
tries not  Christian,  exercise  the  functions  of 
municipal  magistrates  for  their  counttymen, 
their  commercial  or  International  capacity  be- 
ing but  a  part  of  their  general  capacity  as  the 
delegated  administrative  and  Judicial  agents  of 
their  na-tlon. 

So,  a  British  consular  court  at  Constantino- 
ple has  Jurisdiction  between  British  and  Rus- 
sian subjects  In  an  action  for  collision  between 
British  and  foreign  ships  when  authorized  by  a 
decree  of  the  Russian  chancellerle,  and  the 
British  suitor  cannot  object  to  such  Jurisdiction. 
Papayannl  v.  Russian  Steam  Nav.  &  Trading  Co. 
2  Moore,  P.  C.  C.  N.  S.  161.  0  Jur.  N.  S.  1160. 

This  was  on  the  ground  that  the  Turkish  gov- 
ernment has  long  acquiesced  In  allowmg  British 
consuls  to  exercise  Jurisdiction  between  citisois 
of  Christian  powers,  under  6  &  7  Vict.  chap.  04, 
providing  that  whereas  by  treaty,  capitulation, 
usage,  grant,  sufferance,  and  other  lawful 
means  Her  Majesty  hath  Jurisdiction  within  di- 
vers countries  out  of  her  dominion,  it  sbail  be 
lawful  to  exercise  Jurisdiction  as  if  acquired  by 
cession  or  conquest,  and  Order  In  Council  Au- 
ifaat  27,  1860,  providing  that  Her  Majesty's  Ju- 
risdiction, civil  and  criminal,  in  the  dominions 
of  the  Ottoman  Porte  shall  be  vested  exclusively 
in  tlw  supreme  consular  court. 

An  order  of  sale  of  partnership  land  In  a  suit 
for  dissolution  before  the  supreme  consular 
<:oart  at  Constantinople  was  not  ultra  vires,  al- 
though the  land  was  held  by  Biltitih  subjects  In 
the  name  of  a  Turlclsh  subject,  and  tt;e>  bad  not 
«Tailed  themselves  of  the  protocol  of  June.  1867, 
permitting  British  subjects  to  hold  land  iu  their 
own  names,  which  had  the  legal  effect  to  render 
them  directly  amenable  to  the  ottoman  clFll 
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cvurt  in  regard  to  real  property.  Abbott  v.  At»- 
bott,  L,  R.  6  P.  C.  220. 

The  effect  of  the  order  was  held  ro  be  no  more 
than  the  power  to  sell  the  beneflclal  interests  of 
the  partners  in  the  premises,  and  to  compel  the 
partners  to  carry  it  Into  effect. 

In  Messina  v.  Petrococchlno,  L.  R.  4  F.  C. 
144,  41  L.  J.  P.  C.  N.  8.  27,  26  L.  T.  N.  S.  561. 
20  Weelc.  Rep.  461,  it  was  said  that  Her  Majes- 
ty has  established  a  supreme  consular  court  at 
Constantinople  and  provincial  couits  with  rules 
for  the  exercise  of  civU  and  criminal  Jtirisdic- 
tion. 

And  a  plea  o<  payment  of  a  Judgment  for  the 
same  cause  of  action  in  the  consular  court  at 
Constantinople  is  a  bar  to  another  action  in 
England  for  the  same  cause  of  action,  under  7 

6  8  Vict.  chap.  94,  "An  Act  to  Remove  Doubts 
as  to  the  Kxerclse  of  Power  and  .  .  . 
within  Divers  Countries  and  Places  out  of  Her 
Majesty's  DomlnJons  [In  Her  Majesty's  domln- 
ions],  and  to  Render  the  Same  More  Fiffcctual.*' 
Barber  v.  Lamb,  8  C.  B.  N.  8.  95.  2')  L.  J.  C.  P. 
N.  8.  234,  6  Jur.  N.  8.  081.  8  Weelc.  Rep.  461. 

In  Dainese  v.  Hale,  91  U.  8.  13,  23  L.  ed.  190, 
It  was  said  that  the  treaty  betA'een  the  United 
States  and  the  Ottoman  Empire,  concluded  June 
5.  1862  (if  not  that  made  in  1830 1.  has  the  ef- 
fect of  conceding  to  the  United  States  the  same 
privilege.  In  respect  to  consular  courts  and  the 
civil  Jurisdiction  thereof,  whlc^  are  enjoyed  by 
other  Christian  nations;  and  the  act  of  Congress 
of  June  22,  1860,  established  the  necessary  reg- 
ulations for  the  exercise  of  such  Jurisdiction. 

In  Mabony  v.  United  States,  3  Ct.  CI.  152,  It 
was  said  that  in  the  Mohammedan  government, 
"those  consuls  were  accordingly  chargod  with 
other  duties  than  those  commercial  agents  who 
superintend  and  watch  over  commerce  in  ISuro- 
I)ean  countries,  and  were  invested  by  treaties 
with  certain  diplomatic  and  even  Judicial  pow- 
ers." 

In  United  States  Judicial  Authority  (n  China, 

7  Ops.  Atty.  Gen.  496.  It  was  «*aid  th.at  the 
treaties  of  the  United  States  with  the  Barbary 
powers,  and  with  Muscat,  confer  Judicial  func- 
tions on  our  consuls  In  those  countries,  and  the 
treaty  with  Turkey  places  the  same  a .thority 
in  the  hands  of  the  minister  or  consul,  us  the 
substitute  for  the  local  Jurisdiction,  which.  In 
each  case  of  controversy,  would  control  It  if  It 
arose  in  Europe  or  America."  Ihcse  treaties 
accord  with  general  usage  and  with  the  princi- 
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ever,  that  lie  was  inclined  to  take  jurisdic- 
tion, if  the  fact  had  been  proved  that  a  dis- 
charge had  been  granted.  In  the  later  case 
of  The  Welhaven,  55  Fed.  Rep.  80,  a  libel 
was  brought  against  a  Norwegian  steamship 
by  a  citizen  of  the  United  States,  for  dama- 
ges and  for  wages,  alleging  that  he  shipped 
on  the  vessel  at  Mobile,  for  a  round  voyage 
to  Tampioo,  and  tha/t,  on  his  arrival  in  Mo- 
bile bay  on  the  return  trip,  he  was  put 
ashore,  manacled,  and  finally  discharged  at 
Mobile,  without  full  pay.  On  the  interven- 
tion of  the  Norwegian  consul,  claiming  ju- 
risdiction, Judge  Toulmin  sustained  the  con- 
sul's position,  and  dismissed  the  libel.  The 
case  appears  to  have  been  heard  on  excep- 
tions to  the  libel,  as  the  judge  concludes  the 
opinion  thus:  "I  am  therefore  con-strained 
to  sustain  the  exceptions  to  the  libel,  and  to 
order  that  the  libel  be  dismissed." 

It  appears,  therefore,  that  the  consul  of 
Sweden  and  Norway  had  exclusive  jurisdic- 
tion of  the  controversy  or  difiference  between 


Johannessen  and  Telefsen,  and  that  the  mu- 
nicipal court  of  the  city  of  Boston  had  no 
jurisdiction,  either  of  the  subject-matter  or 
of  the  persons  of  the  parties  in  the  actioD 
which  the  seaman  saw  fit  to  bring  against 
the  master.  The  officer  who  arrested  the 
master  was  therefore  acting  illegally  and 
without  justification,  and  is  liable  in  this 
action,  unless  he  is  protected  by  virtue  of  his 
writ.  This  presents  a  question  of  some  dif- 
ficulty, and  one  which  is  not  wholly  free 
from  doubt.  Before  proceeding  to  consider 
the  principal  question,  it  may  be  well  to 
state  briefly  certain  principles  laid  down  by 
the  courts  in  regard  to  which  there  is  little 
or  no  dispute.  Where  the  process  is  in  due 
form,  and  comes  from  a  court  of  general  ju- 
risdiction over  the  subject-matter,  the  officer 
is  justified  in  acting  according  to  its  tenor, 
even  if  irregularities  making  the  process 
voidable  have  previously  occurred.  Sava- 
cool  V.  Boughton,  5  Wend.  171,  21  Am.  Dee. 
181;  Earlv.  Camp,   16   Wend.    563;   Ela  v. 


plee  of  the  law  oif  nations  In  relation  to  the  non- 
Christian  powers. 

And  the  awatrd  of  a  Russian  confful  of  salvage 
was  binding  on  the  Insurers,  where  an  English 
vessel  from  London  was  transferred  after  Insur- 
ance to  Ruas'lan  owners  and  was  wrecked  in 
Turkish  territory.  By  capitulations  of  the 
great  powers  all  matters  touching  ships  and 
their  cargoes  are  to  be  decided  by  the  consular 
courts  o<  the  country  to  which  the  ship  belongs. 
Dent  ▼.  Smith,  L.  R.  4  Q.  B.  414,  38  L.  J.  Q.  B. 
N.  S.  144,  20  L.  T.  N.  S.  868,  17  Week.  Rep.  646. 

A  bottomry  bond  heJd  by  a  bona  fide  holder 
executed  under  a  sentence  of  a  Greek  consular 
court  at  Constantinople  in  regard  to  a  disabled 
Greek  ship,  and  a  cargo  owned  by  Greek  sub- 
jects, was  sustained  <in  the  absence  of  any  evi- 
dence of  fraud.  Messina  v.  Petrococchino,  L.  R. 
4  P.  C.  144,  41  L.  J.  P.  C.  N.  S.  27,  26  L.  T. 
N.  S.  561,  20  Week.  Rep.  461. 

In  Funotlons  of  Cozusuls,  7  Ops.  Atty.  Gen. 
346,  it  was  said :  *'There  is  one  European  coun- 
try, and,  80  far  as  my  observation  goes,  but  one, 
where  the  exterritoriality,  claimed  by  Christians 
In  all  Mohammedan  goivemments,  is  reciprocated 
by  the  Christians.  Spain  has  conceded  to  the 
subjects  of  Turkey,  Morocco,  and  Tripoli  the 
same  Immunity  which  these  last  have  conceded 
to  Spaniards,  that  is,  the  privilege  of  being  sub- 
ject, each  in  the  country  of  the  other,  only  to 
the  authority  of  their  own  consuls.  Rlquelona, 
Derecho  Intemacional,  torn.  1,  p.  303." 

But  a  railroad  company  and  partnership 
complete  and  existing  in  a  foreign  country  is 
not  within  the  purview  of  the  English  Jolnt- 
»tock  companies  acts  1856,  1857,  so  as  to  en- 
able the  English  consular  court  in  Egypt  to  is- 
sue a  sequestration  agalntrt  such  members  of 
the  company  ae  reside  within  the  Jurisdiction  of 
that  court  for  not  complying  with  an  order  of 
that  court  to  register  the  company  as  one  of  lim- 
ited liability  under  the  English  acts.  Bulkeley 
V.  Schutz,  L.  R.  3  P.  C.  764,  8  Moore,  P.  C.  C. 
N.  S.  170. 

This  Is  because  the  EnglliAi  companies  act 
does  not  apply  to  a  company  formed  in  a  foreign 
dependency  of  the  English*  Crown. 

And  where  a  consul  general  of  Egypt  In  1864 
issued  an  attachment  against  property  of  citi- 
zens of  the  United  States  not  residents  or  so- 
journers In  the  Turkish  dominion,  and  the  con- 
sul general  was  sued  for  this  act  and  pleaded 
jurisdiction,  the  plea  was  held  defective  in  not 
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setting  forth  the  law  or  usages  of  Turkey  upon 
which  the  treaty  and  act  of  Congress  conferring 
jurisdiction  was  nmde  to  depend.  Dainese  v. 
Hale,  91  U.  S.  13,  23  L.  ed.  190. 

And  a  judgment  in  a  consular  oonrt  Id 
Egypt  for  the  full  amount  of  freight  charges 
paid  under  protest  on  a  guaranty  required  be- 
fore delivery  was  held  to  be  no  bar  to  an  action 
In  England  to  recover  one  half  of  the  same, 
where  the  charterer  had  given  his  acoeptaoce 
for  such  half  on  shipment  which  was  not  due  at 
the  time  of  delivery,  and  he  had  suspended  pay- 
ment before  the  arrival  of  the  ship  in  Egypt, 
but  which  acceptance  was  paid  before  suit  in  the 
consular  court,  as  the  payment  of  the  judgment 
though  a  final  settlement  by  the  guarantors 
was  not  a  final  settlement  by  them  as  agents  of 
the  plaintiffs  cmd  defendants.  Tamvaco  v. 
Simpson,  13  L.  T.  N.  S.  160. 

Where  a  Prussian  oonsful  made  application  to 
the  British  consular  court  to  apiwlnt  a  referee 
to  take  part  in  a  mixed  commission  In  a  case  for 
collision  in  the  Dardanelles  brought  by  the 
owners  of  an  English  ship  against  a  Prussian 
ship,  and  the  English  consul  declined  to  co-oper- 
ate, the  judgment  of  the  Prussian  court  was 
held  to  be  no  bar  to  proceedings  in  admiralty  la 
England.  The  Griefswald,  Swabey,  Adm.  430. 
In  this  case  It  was  not  shown  that  the  former 
judgment  was  made  by  a  court  having  jurisdic- 
tion by  treaty,  usage,  or  voluntary  submission. 

In  Pitts  V.  La  Fontaine.  L.  R.  5  App.  Gas. 
564,  It  was  said  that  the  consular  coort  in  Tar- 
key  had  no  jurisdiction  over  real  property,  the 
title  to  which  was  In  a  Turk.  The  consular 
court  held  that  as  the  Turk  had  become  a  Brit- 
ish subject  by  her  marriage  It  could  compel  a 
sale  by  a  decree  in  personam,  although  tiie 
court  could  not  transfer  the  property.  The  or- 
ders made  by  the  consular  court  were  set  aside 
on  account  of  many  irregularities. 

c.  Ab  to  coniroveraiea  between  seamen  and  mtu- 
fere  of  foreign  vessels. 

As  to  whether  the  jurisdiction  of  the  consul 
Is  exclusive  In  controversies  between  foreign  sea- 
men and  the  master  of  foreign  shlpe  the  courts 
do  not  all  agree.  The  English  admiralty  court 
asserts  a  discretion  In  yielding  to  the  jQ- 
risdictloD  claimed  by  consuls  In  controversle* 
between  seamen  and  masters  of  the  vessels  bfr 
longing  to  foreign  countries.  But  they  usually 
refuse  to  retain  a  case  against  the  protest  ol 
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Shepard,  32  N.  H.  277;  Dtoinnela  ▼.  Boyn- 
tm,  3  Allen,  310;  Chase  y,  Ingalls,  97  Mass. 
524;  Bergin  v.  Baytcard,  102  Mass.  414; 
C^ese&ro  r.  Barm^,  163  Mass.  79,  82;  How- 
ard V.  Proctor,  7  Gray,  128;  ffu6&ard  v. 
Garfield,  102  Mass.  72;  IdBtMon  t.  Spencer, 
113  Masa.  40;  Bines  v.  Chambers,  29  Minn. 
7;  tfann  v.  L^d,  60  N.  J.  L.  1.  Where, 
however,  the  process  is  void  on  its  face,  the 
officer  is  not  protected.  Clark  v.  Woods,  2 
Exch.  395;  Pearce  v.  Attcood,  13  Mass.  324; 
Eames  r.  Johnson,  4  Allen,  382;  Thurston 
r.  Adams,  41  Me.  419;  Barwood  v.  Siphers, 
70  Me.  464;  Broim  v.  Botoard,  86  Me.  342; 
i8o«en  V.  Fischel,  44  Conn.  371;  Frazier  v. 
rurticr,  76  Wis.  562;  Sheldon  v.  /7t«,  33 
Mich.  171;  Poulk  v.  iStocum,  3  Blackf.  421. 
An  officer  is  bound  to  know  the  law,  and  to 
ki>ow  the  jurisdiction  of  the  court  whose 
officer  he  is.  If,  therefore,  he  does  not  act 
in  obedience  to  a  precept  of  the  court,  and 
the  court  has  no  jurisdiction  in  the  matter, 
either  because  the  statute  under  which  the 


court  acted  is  unconstitutional,  or  there  is  a 
want  of  jurisdiction  for  any  other  reason, 
it  would  seem  that  the  officer  is  not  pro- 
tected. There  are  many  authorities  to  this 
effect.  Fisher  v.  McOirr,  1  Gray,  45,  61 
Am.  Dec.  381 ;  Warren  v.  Kelley,  80  Me.  512; 
Batchelder  v.  Currier,  46  N.  H.  460;  Thurs- 
ton v.  Martin,  6  Mason,  499;  Campbell  v. 
Sherman,  36  Wis.  103 ;  Sumner  v.  Beeler,  60 
Ind.  341,  19  Am.  Rep.  718;  The  Marshalsea, 
10  Ck)ke,  68b;  Crepp  v.  Burden,  2  Oowp. 
640;  Brotm  v.  Compton,  8  T.  R.  424;  Wat- 
son V.  Bodell,  14  Mees.  &  W.  67.  Whether 
this  doctrine  applies  to  a  case  like  the  pres- 
ent, where  the  court  had  general  jurisdic- 
tion over  the  subject-matter,  but  no  juris- 
diction over  the  particular  controversy  be- 
tween the  parties,  and  no  jurisdiction  over 
their  persons,  we  need  not  decide,  because, 
on  the  facts  in  this  case,  we  are  of  opinion 
that  the  officer  may  be  held  liable.  He  was 
informed,  before  making  the  arrest,  that  the 
vessel  was  a  Norwegian  vessel,  and  the  cap- 


a  COD8U1.  The  Federal  courts  of  this  country 
generally  refuse  to  entertain  jurisdiction  In  such 
cases  If  the  forei^  consul  objects,  unless  the 
Toyage  is  termlnaited,  or  has  been  unduly  pro- 
kmged  or  diverted,  or  the  master  has  been  guilty 
of  extreme  cruelty,  and  It  is  necessary  In  the 
fortberance  of  justice  that  the  admiralty  court 
■bouid  retain  jurisdiction.  In  some  cases  ex- 
clusive jurisdiction  is  given  to  the  consul  by 
treaty. 

In  the  following  cases  the  admiralty  court 
required  that  notice  be  given  to  the  consul  of 
the  proceedings :  La  Blache  v.  Rangel,  L.  R. 
2  P.  C.  38 :  The  Franz  et  Ellse,  5  L.  T.  N.  S. 
290,  2  Maritime  Cases,  26,  1  Lush.  Adm.  Cas. 
377 :  The  Golubchlck.  1  W.  Rob.  Adm.  143 :  The 
Mllford.  Swabey.  Adm.  862,  4  Jnr.  N.  S.  417. 

An  admiralty  court  will  not  entertain  juris- 
diction of  controversies  between  foreign  seamen 
and  masters  of  foreign  ships  when  the  consul 
objects.  The  Herzogln  Marie,  1  Lush.  Adm.  Cas. 
2D2,  5  L.  T.  N.  8.  88;  The  Octavle,  33  L.  J. 
Adm.  N.  8.  115 ;  The  Infanta,  Abb.  Adm.  268 ; 
Saunders  v.  The  Victoria,  11  I^gal  Int.  70,  Fed. 
Cas.  12,377 ;  Graham  v.  Hosklns,  Olcott,  224  ; 
Lynch  v.  Crowder,  12  Law  Rep.  355 ;  The  Bech- 
erdass  Ambaldass,  1  Low.  Dec.  569 ;  The  Salom- 
OQI,  29  Fed.  Rep.  634;  The  Elwin  Kreplin,  4 
hfm.  413,  Reversing  9  Blatchf.  438 ;  Ex  parte 
Newman,  14  Wall.  152.  20  L.  ed.  877;  The 
Bnrchard,  42  Fed.  Rep.  608;  Norberg  v.  Hlll- 
greu,  5  N.  Y.  Legal  Obe.  177;  The  Marie,  40 
Fed.  Rep.  286 ;  The  Welhaven.  55  Fed.  Rep.  80. 

In  Tklefsxn  v.  Feh  it  was  held  that  an  of- 
ficer executing  a  warrant  of  arrest  in  an  action 
for  wages  against  a  captatn  of  a  Norwegian  ves- 
lel  Issued  from  a  state  court  Is  liable  in  damages, 
as  said  court  has  no  jurisdiction  under  treaty 
with  Norway,  1827,  art.  13,  providing  that  con- 
suls, vice  consuls,  or  commercial  agents  shall 
have  the  right  as  such  to  sit  as  judges  and  ar- 
Mtrators  in  such  dlflTerences  as  may  arise  be-' 
tween  the  captain  and  crews  of  the  vessel  be- 
longing to  the  nations  whose  Interests  are  com- 
mitted to  their  charge,  without  the  inter- 
ference of  the  local  authorities,  unless  the  con- 
dnct  of  the  crews  or  of  their  captain  should 
disturb  the  order  or  tranquillity  of  the  country, 
bat  that  this  shall  not  deprive  the  contending 
parties  of  the  right  they  have  to  resort,  on  their 
return,  to  the  judicial  authority  of  their  coun- 
try. 

This  Is  in  accord  with  the  rule  in  American 
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courts  yielding  to  the  consular  courts  exclusive 
jurisdiction  in  the  absence  of  special  circum- 
stances of  extreme  cruelty  or  ending  or  devia- 
tion of  voyage.  In  this  case  it  was  said  that 
in  The  Amalia,  8  Fed.  Rep.  652,  jurisdiction  was 
entertained  in  the  United  States  district  court 
of  Maine,  of  a  libel  against  a  Swedish  vessel, 
on  the  ground  that  there  was  no  consular  rep- 
resentative of  Sweden  in  the  district  of  Maine. 
The  court  said :  "But  this  case  has  no  bearing 
upon  the  one  before  us." 

So,  where  the  master  of  a  foreign  ship 
brought  suit  for  his  wages  In  the  admiralty 
court,  and  the  foreign  consul  protested  against 
the  cause  proceeding,  the  case  was  dismissed. 
The  Herzogln  Marie.  1  Lush.  Adm.  Cas.  292,  6 
L.  T.  N.  S.  88.  In  this  case  the  court  said  that 
"if  the  representative  of  the  foreign  state  ex- 
presses his  dissent  to  the  suit,  this  court,  though 
not  bound  so  to  do,  will  Incline  to  hold  Its  hand 
and  remit  the  plaintiff  to  remedy  under  the  law 
of  his  own  country." 

In  The  La  Blache  v.  Rangel,  L.  R.  2  P.  C.  88, 
It  was  held  that  the  nationality  of  the  vessel, 
and  not  that  of  the  seaman,  determines  the  pro- 
cedure. The  court  also  held  that  it  Is  discre- 
tionary with  the  court  wliether  it  will  proceed, 
but  that  it  will  dismiss  the  ca«e  If  the  seaman 
contracts  In  writing  to  submit  such  contro- 
versies to  the  consul.  In  this  case  the  rule  is 
laid  down  that  the  court  of  admiralty  will  pro- 
ceed with  the  action  if  the  foreign  consul  pro- 
tests without  giving  reasons,  but  that  if  he 
gives  reasons  then  the  court  of  admiralty  will 
Inquire  into  their  suflBclency  and  aMow  the  con- 
sul's allegations  to  be  contradicted ;  but  that 
when  the  court  has  entered  Into  the  facts  It 
will  proceed  to  exercise  Its  discretion. 

And  the  court  Ln  Its  discretion  dismissed  the 
case  where  a  Belgian  consul  protested  against 
the  admiralty  court  hearing  a  case  for  wages 
against  a  ship  of  his  country.  The  Octavle,  33 
L.  J.  Adm.  N.  S.  115. 

In  The  B^ranz  et  Ellze,  5  L.  T.  N.  S.  290,  2 
Maritime  Cases,  26,  1  Lush.  Adm.  Cas.  377,  the 
court  said  that  it  has  juiisdlctlon  if  it  thinks 
proper  to  exorcise  it. 

And  an  action  by  a  British  seaman  against  a 
Spanish  vessel  was  dismissed  where  a  Spanish 
consul  protested  and  the  seaman  served  under  a 
Spanish  contract  restricting  him  from  suing  ex- 
cei^t  in  Spain  or  Spanish  colonies,  or  except  be- 
foire  Spanish  consuls.     The  Leon  XIII.  L.  R.  8 
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tain  of  the  vessel  a  Norwegian,  and  that  the 
claim  of  Johannessen  would  be  adjusted  at 
the  consulate  of  the  Kingdom  of  Sweden  and 
Norway.  Being  informed  of  the  facts,  he 
was  bound  to  know  the  law  that  the  court 
had  no  jurisdiction  over  the  person  of  the 
<»,ptain  or  the  subject-matter  of  the  action. 
Sprague  v.  JHrchard,  1  Wis.  457,  464,  469, 
€0  Am.  Dec.  393;  Grace  v.  Mitchell,  31  Wis. 
533,  539,  545,  11  Am.  Rep.  613;  Leachman 
V.  Dougherty,  81  III.  324,  327,  328. 

There  are,  without  doubt,  oases  which  lay 
down  a  more  stringent  rule,  and  say  that 
the  officer  need  not  look  beyond  his  precept, 
and  is  not  bound  to  take  notice  of  extrinaic 
facts;  but  all  of  these  are  cases  which  are 
distinguishable  from  the  case  at  bar.  The 
leading  oavse  on  this  subject  is  People  v. 
Warren,  5  Hill,  440.  The  defendant  was  in- 
dicted for  assaulting  an  officer.  The  in- 
spectors of  an  election  issued  a  warrant  to 
a  constable  for  the  arrest  of  the  defendant 
for  interrupting  the  proceedings  at  the  elec- 


tion by  disorderly  conduct  in  the  presence  of 
the  inspectors.  The  defendant  offered  to 
show  that  he  had  not  been  in  the  presence  of 
the  inspectors  at  any  time  during  the  elec- 
tion, and  that  the  constable  knew  it.  This 
was  held  to  be  rightly  excluded.  The  opin- 
ion is  per  curiam,  and  is  very  brief.  While 
it  says  that  the  inspectors  had  no  jurisdi^ 
tion  of  the  subject-matter,  yet  the  dtar 
meaning  is  that,  if  the  defendant  was  not  in 
their  preeence,  they  acted  in  excess  of  their 
jurisdiction.  Knowledge  by  an  officer  liiat 
a  man  was  innocent  would,  of  course,  be  no 
excuse  for  assaulting  the  officer,  if  he  ar- 
rested the  man  upon  a  warrant  from  a  coort 
of  competent  jurisdiction.  An  officer  in  a 
criminal  case  is  obliged  to  obey  his  warrant, 
whatever  his  knowledge  may  be.  Thx^i  dis- 
poses, also,  of  the  case  of  State  v.  Weed,  21 
N.  H.  262,  53  Am.  Dec.  188.  Several  cases 
have  been  called  to  our  attention  in  which 
there  are  dicta  to  the  effect  that  an  officer 
is  not  bound  to  look  beyond  his  precept,  even 


Prob.  Div.  121,  52  L.  J.  Adm.  N.  S.  58,  48  L.  T. 
N.  S.  770,  6  Asp.  Mar.  L.  Cas.  73. 

In  The  Golubchick,  1  W.  Rob.  Adm.  143,  all 
doubt  as  to  Jurisdiction  was  removed  by  a  letter 
from  the  Russian  consul  stating  that  the  ves- 
sel was  no  longer  under  the  Russian  flag. 

In  Willehdson  v.  The  F5rs5ket,  1  Pet.  Adm. 
197,  where  a  foreign  seaman  asserted  a  claim 
in  admiralty  for  wages  against  a  Danish  ship, 
and  the  vessel  had  not  completed  her  voyage, 
the  court  said :  "It  has  been  my  general  rule 
not  to  take  cognizance  of  disputes  between  the 
masters  and  crews  of  foreign  ships."  In  this 
case  the  master  claimed  that  the  mariner  had 
deserted,  and  denied  that  he  had  discharged  the 
seaman,  and  claimed  a  forfeiture  of  wages.  On 
the  hearing  the  master  agreed  to  forgive  the  sea- 
man for  past  oiTenses  and  pay  him  his  wages, 
and  it  was  stipulated  on  the  part  of  the  cap- 
tain, by  authority  from  the  Danish  consul,  that 
the  master  should  bona  fide  comply  with  his  en- 
gagement. 

So,  where  a  consul  protests  against  proceed- 
ings In  admiralty  by  a  British  seaman  for  wages 
against  a  British  vessel  the  libel  will  be  dis- 
missed on  it  appearing  that  the  parties  are 
about  to  pass  within  British  Jurisdiction,  and 
relief  may  be  had  from  the  tribimals  of  their 
own  country.  Saunders  v.  The  Victoria,  11  Le- 
gal Int.  70  Fed.  Cas.  No.  12,377. 

And  Lf  seamen  are  discharged  by  a  master 
without  being  permitted  to  return  with  the  ves- 
sel to  her  home  port  their  proper  course  will  be 
to  seek  redress  from  their  own  consul,  as  courts 
of  this  country  will  take  cognizance  of  their 
claim  for  wages  against  a  British  vessel  only  in 
case  of  flagrant  wrong  or  suffering  on  their 
part,  and  not  upon  a  breach  of  contract.  Gra- 
ham V.  Ilosklns,  Olcott,  221. 

And  where  a  seaman  brought  a  libel  for  wages 
in  the  admiralty  court,  and  the  certificate  of  a 
British  vice  consul  was  indorsed  upon  shipping 
articles  "that  the  master  has  with  his  sanction 
discharged  and  paid  off  Robert  Wood,  the  first 
mate,"  it  was  held  that  If  this  evidence  does  not 
conclude  Wood  in  any  coort  it  affords  satisfac- 
tory reasons  to  this  court  for  declining  cogniz- 
ance of  the  matter  and  for  remitting  him  to  the 
tribunals  of  his  country.  The  Infanta,  Abb. 
Adm.  263. 

And  where  seamen  requested  to  be  discharged 
In  this  country  before  a  termination  of  the  voy- 
age, and  the  master  assented  to  their  leaving  tho 
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vessel  and  going  to  the  British  consul's  office 
for  their  tickets  of  nationality  and  service,  boc 
the  master  subsequently  refused  to  consent  to 
their  discharge  or  to  pay  them  their  wages,  the 
United  States  district  court  refused  to  enter- 
tain Jurisdiction  of  a  libel  against  the  protest 
of  a  British  consul.  Lynch  v.  Crowder,  12  Law 
Rep.  355. 

In  The  Belgenland,  114  U.  S.  355,  29  L.  ed. 
152,  the  court  said  that  If  by  treaty  stipulations 
the  consul  has  the  sole  night  to  adjudge  contro- 
versies between  master  and  crew  such  stipula- 
tion should  be  observed. 

And  a  libel  In  the  United  States  court  will  not 
be  entertained  against  a  British  vessel  for  wages 
by  British  sailors  shipped  for  a  voyage  endinft 
in  a  home  port  where  the  British  consul  pro- 
tests and  speolal  circumstances  are  not  shows, 
such  as  a  clear  deviation  from  the  voyage  de- 
scribed In  the  articles,  cruelty,  or  the  breaking 
up  of  the  voyage.  The  Becherdass  Ambaldass, 
1  Low.  Dec.  569.  In  this  case  the  court  said 
that  objections  to  the  Jurisdiction  against  tbe 
protest  of  the  consul  have  weight  as  showing 
the  opinion  of  the  person  who  Is  interested  in 
the  care  of  British  seamen,  and  that  there  is  no 
such  hardship  In  this  case  as  required  the  libel- 
lants  to  l>e  paid  here  rather  than  at  home. 

In  Morris  v.  Coi^ell,  1  Sprague,  62,  it  was 
said  that  the  right  given  to  seamen  by  act  of 
Congress  1840,  to  lay  their  complaints  before 
an  American  consul  In  a  foreign  port,  is  one  of 
great  Importance  which  the  court  of  admiraltj 
will  carefully  guard. 

And  the  Italian  consul  has  exclusive  Jnrls- 
dIct]ion  of  a  demand  for  wages  by  an  ItaJian 
seaman  against  the  master  of  an  Italian  Tcssel 
under  treaty  between  United  States  and  Ital? 
September,  1878.  providing  that  the  consul  gen- 
eral, consuls,  vice  consulc^  and  consular  agents 
shall  have  exclusive  charge  of  internal  order  on 
board  of  merchant  vessels  of  their  nation,  and 
shall  alone  take  cognizance  of  questions  of  what- 
ever kind  that  may  arise  between  the  captain, 
officers,  and  seamen  without  exception,  &nd 
especially  of  those  relating  to  wages  and  tbe 
fulfilment  of  agreements  reciprocally  made. 
The  Salomon!,  29  Fed.  Rep.  634. 

And  an  adjudication  by  a  Prussian  consul  st 
New  York  of  a  claim  for  wages  by  a  Prnsslaa 
seaman  Is  held  to  be  a  bar  to  a  proceeding  «* 
rem  In  the  United  States  district  court.    Tbe 
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if  he  has  knowledge  that  the  court  ha«  no  ju- 
risdiction ;  but  an  examination  of  these  cases 
shows  that  the  facts  known  to  the  officer  did 
not  affect  the  jurisdiction  of  the  court,  but 
related  to  irregularities  in  the  prior  proceed- 
ing, or  to  matters  merely  of  defense  to  the 
action*  See  casee  above  cited.  Of  course, 
where  the  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  to  an  action, 
knowledge  on  the  part  <k  the  officer  or  infor- 
mation to  him  that  there  is  some  irregularity 
in  the  proceeding  can  make  no  difference. 
Undencood  v.  Robinson,  106  Mass.  296.  Nor 
can  it  make  any  difference  that  the  officer  is 
informed  that  there  is  a  defense  to  the  ac- 
tion, such  as  that  the  defendant  has  a  re- 
ceipt (Ticitchell  y,  Shaw,  10  Cush.  46,  57 
Am.  Dec.  80)  ;  or  a  discharge  in  insolvency 
Wilmarih  v.  Burt,  7  Met.  257) ;  or  that  the 
defendant  is  an  infant  {Gassier  v.  Fales,  139 
Mass.  461 ) .  But  the  question  of  jurisdiction 
is  a  more  serious  matter,  and  if  facts  are 
brought  to  the  attention  of  the  officer  about 


which  he  can  have  no  reasonable  doubt,  and 
he  knows,  or  is  bound  to  know,  that  on  these 
facts  the  court  has  no  jurisdiction  ol  the  con- 
troversy, he  may  well  be  held  to  proceed  at 
his  peril.  We  can  see  no  hardship  upon  the 
officer  in  holding  him  responsible  in  this  case 
for  an  illegal  arrest  and  for  a  fake  impris- 
onment. If  an  officer  has  reasonable  cause 
to  doubt  the  lawfulness  of  an  arrest,  he  may 
demand  from  the  plaintiff  a  bond  of  indem- 
nity, and  so  save  himself  harmless.  Marsh 
V.  Gold,  2  Pick.  285,  290.  We  are  not  aware 
that  this  case  has  ever  been  doubted,  and  in 
practice  bonds  of  indemnity  have  often  been 
required.  In  the  case  at  bar,  after  receiving 
full  information,  he  chose  to  proceed,  and, 
in  defiance  of  the  treaty,  to  subject  the  sub- 
ject of  a  foreign  nation  to  a  gross  indignity, 
for  the  purpose  of  extorting  money  from 
him,  under  the  guise  of  a  precept,  which  the 
court  had  no  jurisdiction  to  issue,  and  which 
it  would  not  have  issued,  had  the  facts  been 
before  it.     We  approve  of  the  language  of 


Elwine  Kreplln,  4  Ben.  413,  Reversing  9  Blatchf. 
438. 

In  Ex  parte  Newman,  14  Wall.  152,  20  L.  cd. 
ST7.  a  mandamus  compelling  the  circuit  court 
to  take  Jurisdiction  In  this  case  was  denied 
where  It  had  reversed  the  decision  in  the  dis- 
trict court  on  an  Bi>peal. 

And  a  convul  has  exclusive  jurisdiction  of  a 
eootroversy  between  Prussian  seamen  and  mas- 
ters of  a  Prussian  vessel  In  regard  to  contracts 
for  wages  although  the  proceeding  may  be  in 
rem,  onder  Pmsstan  treaty  May  1,  1828,  pro- 
rldlng  that  consuls,  vice  consuls,  and  com- 
mercial agents  shall  have  the  right  as  such  to 
lit  as  Judges  and  arbitrators  In  sucfh  differences 
u  may  arise  between  the  captain  and  crews 
belonging  to  the  nation  whose  Interests  are 
committed  to  their  charge  without  the  Interfer- 
Mioe  of  local  authorities  except  In  certain  cases. 
Ex  parte  Newman,  14  Wall.  162,  20  L.  ed.  877. 

So,  a  German  consul  has  the  sole  Jurisdic- 
tion to  determine  whether  or  not  American  sea- 
men shipped  on  a  German  vessel  are  entitled  to 
their  discharge  In  a  United  States  port  under  the 
"dipping  articles,  under  treaty  with  Germany, 
December  11,  1871,  Public  Treaties,  258.  The 
Borchard,  42  Fed.  Rep.  ^08. 

And  the  marine  court  of  New  York  has  no 
Jvisdlctlon  of  an  action  for  seamen's  wages 
earned  on  board  of  a  Swedish  vessel,  under 
treaty  with  Norway  and  Sweden,  providing  that 
consuls  and  vice  consuls  shall  have  full  Juris- 
diction In  such  cases.  Norberg  v.  Hlllgreu,  6 
X.  Y.  Legal  Obs.  177. 

And  a  Norwegian  consul  In  this  country  has 
exclusive  Jurisdiction  of  a  dispute  between  a 
seaman  and  a  master  of  a  vessel  in  regard  to 
vages.  although  such  aeaman  Is  an  American 
citbsen  and  shipped  at  an  American  port,  under 
treaty  with  Norway,  July  4,  1827,  art.  13,  Pub- 
lic Treaties,  p.  740,  providing  that  the  consuls 
of  either  nation  shall  have  the  right  to  sit  as 
Jndges  or  arbitrators  In  such  differences  as  may 
triae  between  the  captsins  and  crews  of  the 
▼easels  belonging  to  the  nations  whose  Interests 
are  committed  to  their  charge  without  the  Inter- 
ference of  the  local  authorities.  The  Marie,  49 
Fed.  Rep.  286. 

8o,  a  Norwegian  consul  has  exclusive  Jurisdic- 
tion in  a  libel  by  a  citizen  of  the  United  States 
for  wages  as  seaman  on  a  Norwegian  vessel 
where  he  claimed  that  on  his  arrival  In  this 
country  he  was  put  ashore,  manacled,  and  flnal- 
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iy  discharged  without  further  pay.  The  Wel- 
haven.  55  Fed.  Rep.  80. 

In  Seldel  v.  I*eschlcaw,  27  N.  J.  L.  427,  It  was 
said  that  a  consul  is  authorised  to  hear  com- 
plaints of  seamen  against  the  master. 

In  the  following  cases  Jurisdiction  of  a  con- 
sul Is  held  not  to  be  so  exclusive  as  to  prevent 
other  courts  from  entertaining  Jurisdiction  In 
controversies  between  seamen  and  masters  of 
foreign  vessels  under  the  peculiar  circumstances 
of  each  case.  The  Anuilla,  3  Fed.  Rep.  652 ; 
Weiberg  v.  The  St.  OIoiT,  2  Pet.  Adm.  428 ;  Orr 
V.  The  Achsah  (Phlla.  Dlst.  Ct.  Dec.  1840), 
Brightly's  Fed.  Dig.  166:  Moran  v.  Baudin,  2 
Pet.  Adm.  415;  The  Lilian  M.  Vlgus,  10  Ben. 
385  ;  The  Havana,  1  Sprague,  402 ;  The  Becher- 
dass  Ambaldass,  1  Low.  Dec.  560 ;  Davis  v.  Les- 
lie. Abb.  Adm.  123  ;  Bemhard  v.  Creene,  3  Sawy. 
230 ;  Patch  v.  Marshall,  1  Curt.  C.  C.  452. 

In  The  Amalia,  3  Fed.  Rep.  652,  where  there 
was  no  consul  or  other  officers  of  Sweden  within 
this  Jurisdiction,  the  nearest  being  the  vice 
consul  at  Boston,  a  libel  was  allowed  in  the 
United  States  district  court  of  Maine  against  a 
Swedish  vessed  by  a  seaman  notwithstanding 
the  treaty  between  the  United  States  and 
Sweden  July  4,  1827,  8  U.  B.  Stat.  846,  852, 
providing  that  the  country  shall  have  the  night 
to  appoint  cotMuls,  vice  consuls,  etc..  In  the 
commercial  ports  and  places  of  the  other  coun- 
try ;  and  that  such  consuls  shall  have  the  right 
as  such  to  0lt  as  Judges  and  arbitrators  in  such 
dlfTerences  as  may  arise  between  the  captains 
and  crews  of  the  vessels  belonging  to  the  na- 
tions whtSse  Interests  are  committed  to  their 
charge.  In  this  case  the  master  sailed  from 
Gibraltar  for  Portland  with  an  inadequate  sup- 
ply of  provisions,  violating  the  laws  of  Sweden, 
and  compelling  great  hardship  which  author- 
ized the  discharge  of  the  seamen. 

In  Weiberg  v.  The  St.  Oloff,  2  Pet.  Adm.  428, 
a  libel  was  sustained  notwithstanding  the  pro- 
test of  the  foreign  consul  where  Swedish  sea- 
men asserted  a  claim  for  wages  against  a  Swed- 
ish vessel.  It  was  held  that  a  deviation  from 
the  original  voyage  authorized  a  demand  for 
wages,  and  where  the  libeliant  was  treated  with 
cruelty  by  the  master  for  filing  the  libel  the 
master  was  found  gu41ty  of  contempt  and  fined 
$20,  to  stand  committed  until  paid.  The  Swed- 
ish minister  denied  the  Jurisdiction  of  the  court 
on  the  ground  that  the  Swedish  maritime  law 
prohibited  the  parties  from  suing  for  redress  In 
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Mr.  Freeman  in  Savacool  y.  Boughton,  21 
Am.  Dec.  204,  where,  after  a  discussion  of 
the  cases  bearing  upon  the  question  of  the 
liability  of  an  officer,  he  says:  "We  appre- 
hend, at  all  events,  that  the  protection  of 
process  cannot  so  far  extend  as  to  protect 
an  officer  who,  from  all  the  circumstances  of 
the  case,  does  not  appear  to  have  acted  in 
good  faith,  and  whose  conduct  shows  that 
his  eyes  were  wilfully  closed  to  enable  him 
not  to  see  and  know  that  he  was  too  ready 
an  instriunent  in  the  perpetration  of  a  griev- 
ous wrong."  In  the  opinion  of  a  majority 
of  the  court  the  instruction  requested  should 
have  been  given. 

Exceptions  sustained. 

Kncwlton,  J.,  dissenting: 
It  seems  to  me  that  the  opinion  of  the 
majority  of  the  court  ie  wrong,  in  holding 


that  the  defendant  was  bound  to  receive 
statements  made  by  the  plaintiff  or  others 
for  the  purpose  of  determining  whether  he 
could  lawfully  serve  a  writ  which  was  regu- 
lar in  form,  and  which  on  its  face  showed  a 
case  within  the  jurisdiction  of  the  court. 
The  exceptions  on  this  point  present  a  naked 
proposition  of  law,  and  raise  no  question  in 
regard  to  the  good  faith  of  the  defendant  in 
performing  his  official  duty.  The  writ 
which  he  served  stated  an  ordinary  case  for 
the  collection  of  a  debt.  An  officer  is  bound 
to  know  the  law,  even  to  the  extent  of  deter- 
mining whether  a  statute  on  which  his  proc- 
ess is  founded  is  or  is  not  constitutionaL 
But  for  the  facts,  he  is  not  called  upon  to 
take  the  testimony  of  anybody  in  regard  to 
anything  outside  of  the  statements  contained 
in  the  process,  nor  even  to  act  upon  what  he 
believes  to  be  his  own  knowledge.    The  juria- 


a  place  subject  to  a  foreign  government.  The 
Swedish  consul  offered  to  settle  the  ease  and 
lAiIp  the  11  bell  ants  to  Sweden  on  some  other  ves- 
sel, but  afterwards  declined  on  the  ground  that 
after  the  protest  he  had  made  he  conld  not  per- 
mit the  seamen  to  be  received  on  board  of  any 
other  vessel. 

In  The  Becherdass  Ambaldass,  1  Low.  Dec. 
569,  It  was  said  that  some  circumstances  may  be 
strong  enough  to  Induce  action  of  the  admiralty 
court  hi  a  claim  by  seamen  against  a  master, 
notwithstanding  the  protest  by  the  consul,  that 
In  The  St.  Oloff  Case  there  had  been  both  cruelty 
and  deviation,  and  the  protest  of  the  consul 
was  disregarded. 

In  Davis  v.  Leslie,  Abb.  Adm.  128,  it  was 
said  that  the  case  of  Welberg  v.  The  St.  Oloff, 
is  of  doubtful  authority  as  to  admiralty  Juris- 
diction where  the  voyage  Is  not  terminated,  un- 
less It  was  placed  upon  the  ground  that  the  sea- 
men were  not  proved  to  have  been  duly  bound 
to  the  vessel. 

The  protest  of  a  foreign  consul  will  not  pre- 
vent the  district  court  from  taking  Jurisdiction 
of  a  suit  for  wages,  where  the  voyage  of  a 
foreign  vessel  has  been  broken  up  and  the  sea- 
men discharged  In  an  American  port.  Orr  v. 
The  Achsah  (Phlla.  Dlst.  Ct.  Dec.  1849).  BrJght- 
ly's  Fed.  Dig.  166,  Mss.^  cited  In  M'Afee  v.  The 
Creole,  1  Phlla.  190. 

In  Moran  v.  Baudln,  2  Pet  Adm.  415,  a 
French  sailor  maintained  a  libel  In  admiralty 
for  wages  where  the  vessel  had  made  many  de- 
viations from  her  course.  No  question  of  Juris- 
diction was  made  In  this  case.  But  In  Davis  v. 
Leslie,  Abb.  Adm.  125,  It  was  said  that  this  case 
was  of  questionable  authority  unless  placed 
upon  the  ground  that  the  seamen«were  not 
proved  to  have  been  duly  bound  to  the  vessel. 

In  Thomson  v.  The  Nanny,  Bee,  217,  It  was 
said  that  In  the  case  of  Moran  v.  Baudln  there 
had  been  a  total  deviation  of  voyage  for  two 
years,  and  France  and  America  were  then  al- 
lied, and  no  consular  convention  existed,  and  no 
plea  was  made  to  the  Jurls^ctlon. 

In  The  Lilian  M.  Vlgus,  10  Ben.  885,  a  libel 
by  British  seamen  agadnst  a  British  vessel  was 
entertained  notwithstanding  the  protest  of  a 
British  consul,  where  it  did  not  appear  that  any 
of  the  seamen  belonged  to  Nova  Scotia  where 
the  vessel  belonged,  and  several  of  them  were 
from  different  European  countries,  and  the  bark 
had  long  since  finished  her  voyage,  and  It  was 
uncertain  where  she  was,  and  when  the  libel  was 
filed  It  was  uncertain  for  what  port  she  would 
sail. 
45  L.  R.  A. 


The  court  said  that  to  send  these  sailors  to 
Halifax  to  prosecute  their  claim  would  be  prac- 
tically equivalent  to  denying  their  claim,  since 
there  appeared  to  be  no  probability  that  they 
would  find  either  the  vessels  or  owners  at  that 
place. 

And  the  United  States  district  court  may  en- 
teirtaln  Jurisdiction  against  a  British  vessel  In 
favor  of  a  British  master  for  wages,  and  will 
more  readily  take  Jurisdiction  If  no  objection  be 
made  by  the  consul  of  the  nation  to  which  the 
vessel  belongs.     The  Havana,  1  Sprague,  402. 

In  The  Belgenland,  114  U.  S.  355,  29  L.  ed. 
152,  It  was  said  that  circumstances  often  ex- 
ist which  render  It  inexpedient  for  the  court  to 
take  Jurisdiction  of  controversies  between  for- 
eigners in  cases  not  arising  In  the  country  of 
the  forum,  as  In  cases  of  foreign  seamen  suing 
for  wages  or  because  of  Ill-treatment ;  and  the 
consent  of  their  consul  or  minister  Is  frequently 
required  before  the  court  will  entertain  Juris- 
diction, not  on  the  ground  that  It  has  not  Juris- 
diction, but  that,  from  motives  of  convenience 
or  International  comity.  It  will  use  Its  discre- 
tion whether  to  exercise  Jurisdiction  or  not. 
The  court  said  that  where  the  voyage  is  ended, 
or  the  seamen  have  been  dismissed  or  treated 
with  great  cruelty,  It  will  entertain  Jurisdiction 
even  against  the  protest  of  a  consul. 

In  The  Becherdass  tAmbaidass,  1  Low.  Dec 
569,  It  was  said  that  where  ^e  voyage  Is  ended 
or  broken  up,  and  no  treaty  prescribes  the  mode 
of  proceeding,  a  suit  in  admiralty  may  be 
brought  for  seamen*s  wages. 

In  Bucker  v.  Klorkgeter,  Abb.  Adm.  402,  It 
was  said  that  the  courts  of  the  United  States 
will  take  Jurisdiction  of  cases  of  foreign  seamen 
against  a  foreign  master  for  wages,  where  the 
voyage  la  broken  up  or  ended  in  this  country  or 
when  the  men  are  discharged  here.  The  court 
further  said  that  the  American  courts  sbow  a 
greater  favor  to  seamen  than  do  the  courts  of 
Great  Britain,  for  the  former  proceed  irrespect- 
ive of  any  Interference  on  behalf  of  the  seamen 
by  his  consul,  while  the  English  courts  would 
seem  still  to  insist  that  the  sanction  of  such  an 
officer  to  the  action  shall  be  procured  unless 
the  nature  of  the  case  forbids. 

A  certificate  of  a  British  consul  as  to  the  de- 
sertion of  a  British  seaman  was  disregarded 
where  it  was  not  shown  that  the  consul  had 
knowledge  that  an  entry  to  that  effect  on  the 
ship's  log  was  not  made  on  the  day  of  occur- 
rence, and  the  entry  was  made  by  a  person  not 
attached  to  the  ship,  under  the  captain's  direc- 
tion.    The  Lilian  M.  Vlgus,  10  Ben.  885. 
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diction  wliich  the  court  must  have  in  order 
to  justify  him  is  jurisdiction  of  the  case 
stated  in  the  writ.  It  may  turn  out  that 
there  was  no^real  case  upon  which  to  issue  a 
writ,  and  that  the  prosecution  is  grossly 
malicious,  or  that  there  is  a  real  case  mate- 
rially different  from  that  stated,  and  which 
does  not  come  within  the  jurisdiction  of  the 
court";  but  the  officer  is  not  bound  to  inquire 
into  matters  of  this  kind.  This  has  been 
held  in  a  great  many  caees  in  Massachusetts 
and  elsewhere,  and  the  reasons  for  the  rule 
have  been  elaborately  stated  in  different  ju- 
risdictions. These  reasons  seem  to  me  fully 
to  cover  the  present  case.  Chase  v.  Ingalls, 
97  Mass.  524;  Casaier  v.  Fales,  139  Mass. 
461;  Donahoe  v.  Shed,  8  Met.  326;  Clarke 
V.  May,  2  Gray,  410,  61  Am.  Dec.  470;  Wil- 
marth  v.   Burt,   7   Met   257;    Twitchell  v. 


Shato,  10  Cush.  46,  57  Am.  Dec.  80;  Under- 
wood  V.  Robinson,  106  Mass.  296,  297 ;  Raw- 
son  V.  Spencer,  113  Mass.  40-46;  Fisher  v, 
McOirr,  1  Gray,  1-46,  61  Am.  Dec.  381; 
State  V.  Weed,  21  N.  H.  262,  53  Am.  Dec. 
188;  Batchelder  v.  Currier,  45  N.  H.  460; 
Watson  V.  Watson,  9  Conn.  140,  23  Am.  Dec 
324;  Warren  v.  Kelley,  80  Me.  513-531; 
Earl  V.  Camp,  16  Wend.  662;  Webber  v. 
Oay,  24  Wend.  485;  People  v.  Warren,  5 
Hill,  440;  Hann  v.  Lloyd,  50  N.  J.  L.  1; 
Taylor  v.  Alexander,  6  Ohio,  147;  Henline 
V.  Reese,  54  Ohio  St.  599;  Wall  v.  Trumbull, 
16  Mich.  228^-234. 

The  cases  in  Wisconsin  and  Illinois,  cited 
in  the  opinion,  are  the  only  ones  that  I  have 
been  able  to  find,  after  considerable  inves- 
tigation, which  hold  a  different  doctrine.  On 
the  authorities  cited  above,  I  am  unable  to 


In  England  the  assent  of  the  repreeentative 
of  tbe  government  to  whicb  the  seamen  belong 
Is  required  before  the  court  of  admiralty  will 
take  Jurisdiction  oif  a  claim  for  seamen's  wages 
against  a  foreign  vessel ;  but  this  assent  is  not 
required  In  the  United  States  if  the  voyage  Is 
terminated  or  tbe  contract  of  biring  dissolved 
by  tbe  wrongful  act  of  the  owner  or  master. 
Davis  V.  Leslie,  Abb.  Adm.  128.  In  this  case 
it  was  said  that  If  the  vessel  is  still  in  the 
prosecution  of  tbe  voyage,  United  States  courts 
will  not  take  jurisdiction  unless  the  representa- 
tive of  tbe  vessel's  country  assent. 

Tbe  admiralty  court  will  entertain  jurisdic- 
tion of  a  suit  by  French  and  German  citizens 
against  a  Brltltih  master  for  cruelty  to  them  as 
seamen,  notwithstanding  tbe  protest  of  the  vice 
consul.     Bemhard  v.  Greene,  3  Sawy.  230. 

In  tbls  case  the  court  said  that  the  consul  is 
not  tbe  representative  of  the  libellants  nor  au- 
thorized to  speak  for  their  governments  because 
they  are  not  British  subjects,  and  tbe  parties 
cannot  be  remitted  to  tbe  home  forum,  for,  be- 
ing subjects  of  the  different  governments,  there 
is  no  such  tribunal.  Tbe  consul  said  that  he 
was  about  to  examine  Into  the  question  in  the 
consular  court,  but  to  this  It  was  said  tbat  such 
-court  had  not  yet  been  organized,  and  tbat  If  It 
was  a  case  of  concurrent  Jurisdiction  the  Jurls- 
•dlctlon  of  the  admiralty  court  having  first  at- 
tached would  be  exclusive.  It  was  further  said 
tbat  the  consular  court  has  no  Jurisdiction  over 
this  claim  or  power  to  give  relief. 

In  Patch  V.  Marshall,  1  Curt.  C.  C.  452,  an 
admiralty  court  entertained  Jurisdiction  of  a  li- 
bel for  a  tort  by  a  seaman  against  the  master 
of  a  Britlsih  vessel  notwithstanding  t3ie  protest 
of  the  British  consul,  saying :  "It  is  true  this 
court  should  not  call  In  question  a  British  con- 
sul for  bis  ol&clal  acts  respecting  the  crew  of  a 
British  vessel  in  a  foreign  port.  .  .  .  But 
it  does  not  follow  that  tbe  conduct  of  tbe  mas- 
ter of  such  a  vessel  In  procuring  the  official  In- 
tervention of  tbe  consul  upon  false  allegations 
to  tbe  Injury  of  an  American  citizen  by  Imprls- 
•onment  in  a  foreign  Jail  Is  not  to  be  here  Investi- 
gated." 

A  discharge  by  a  consul,  and  securing  one 
month's  wages,  are  not  a  satisfaction  of  a  claim 
for  damages  existing  for  any  actual  Injuries  In- 
flicted by  cruelty  or  as  a  bar  to  such  claim,  un- 
der U.  S.  Rev.  Stat,  f  4600,  Amend.  June  26, 
1884,  providing  that  a  consular  officer  In  case  of 
apprehension  of  a  seaman  deserting  on  account 
of  unusual  or  cruel  treatment  shall  discharge 
^Im,  requiring  payment  of  one  month's  extra  pay. 
The  W.  L.  White,  25  Fed.  Rep.  503. 
45  L.  B.  A. 


In  The  Salomon!,  29  Fed.  Rep.  534,  it  was 
said  that  if  a  seaman  file  a  libel  In  the  admiralty 
court  for  an  assault  by  a  master  on  a  seaman  of 
an  Italian  vessel  the  treaty  would  not  prevent 
the  Federal  court  from  entertaining  Jurisdiction. 

But  in  the  absence  of  termination  of  voyage, 
discbarge  of  seaman,  or  brutality,  the  admiralty 
court  will  refuse  to  entertain  Jurisdiction  in  an 
action  for  damages  by  a  seaman  for  assault  and 
battery  on  a  British  vessel.  The  Carolina,  14 
Fed.  Rep.  424 ;  Fry  v.  Cook,  14  Fed.  Rep.  424. 

And  the  same  was  held  In  an  action  by  a 
Chinese  seaman  against  a  British  vessel.  Tbe 
Montapedla,  14  Fed.  Rep.  427. 

The  United  States  district  court  asserted  Ju- 
risdiction of  a  libel  for  wages  on  request  of  a 
British  consul  who  bad  advised  a  seaman  to 
leave  a  British  vessel  loaded  for  Chill  (then  in 
Insurrection),  where  tbe  movements  of  the  ves- 
sel were  uncertain.  Tbe  Sirius,  47  Fed.  Rep. 
825. 

This  Jurisdiction  was  asserted  notwithstand- 
ing English  merchants'  shipping  act  1854,  f  190, 
providing  tbat  no  seaman  engaged  for  a  voyage 
to  terminate  In  tbe  United  Kingdom  shall  sue 
for  wages  in  any  foreign  court  unless  discharged 
at  the  master's  written  consent,  or  be  proves 
ill  usage. 

d.  As  to  discharge  of  seamen  abroad. 

Generally  masters  give  bonds  to  return  to 
the  port  bringing  back  tbe  seamen  shipped  unless 
in  case  of  desertion,  death,  etc.  The  consuls 
In  foreign  countries  generally  inquire  Into  com- 
plaints and  pass  upon  discbarges  of  seamen 
and  enter  on  the  ship's  roll  their  findings.  A 
lawful  discharge  of  a  seaman,  approved  by  a 
consul,  will  exonerate  tbe  master  if  he  has  paid 
to  the  consul  the  amount  due  to  the  seaman. 
If  the  discharge  is  wrongful,  or  tbe  consul 
fraudulently  approves  the  same,  the  facts  may 
be  inquired  into  notwithstanding  the  consul's 
action. 

Act  of  Congress  February  28,  1803,  Rev.  Stat. 
f  4582,  provided  for  tbe  payment  of  three 
months'  extra  wages  to  the  consul  when  a  ves- 
sel is  sold  abroad  and  her  company  discharged, 
or  when  a  seaman,  a  citizen  of  tbe  United 
States,  is  with  his  own  consent  discbai'ged 
abroad.  The  Amendment  of  June  26,  1884,  pro- 
vides for  tbe  payment  of  one  month's  wages. 

United  States  Rev.  Stat,  f  4583,  amended 
June  26,  1884,  provides  that  a  consul  shall  re- 
quire tbe  payment  of  one  montb's  extra  wages 
when  a  discharge  Is  made  abroad  on  complaint 
of  the  seaman  that  the  voyage  is  continued  con- 
trary to  agreement,  or  when  a  seaman  is  dls- 
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see  that  it  makes  any  difference  whether  the 
outside  information  conunumc&ted  to  the  of- 
ficer, if  taken  to  be  true,  would  show  the 
real  case  to  be  one  upon  which  such  a  pre- 
cept cannot  properly  be  issued,  because  it 
comes  within  a  treaty  giving  exclusive  juris- 
dictiotl  to  another  tribunal,  or  would  show 
the  precept  to  be  unwarranted  for  any  one 
of  numerous  other  causes.  That  the  defend- 
ant in  the  original  action  happens  to  be  a 
captain  of  a  Norwegian  ship,  and  to  owe  the 
plaintiff  in  his  official  capacity,  gives  him  a 
privilege  of  which  he  may  or  may  not  avail 
himself,  to  take  the  case  out  of  the  general 
jurisdiction  of  the  court.     I  think  this  fact 


calls  for  the  application  of  the  same  princi- 
ple aa  a  strictly  pereoiial  privilege.  Indeed, 
the  principle  of  the  cases  seems  to  cover  ev- 
ery kind  of  external  fact  which  operates  t» 
take  away  a  jurisdiction  that  appears  to  be 
perfect  on  the  face  of  the  papers.  It  has 
been  held  ths/t  an  officer  may,  if  he  chooses, 
act  upon  his  knowledge  or  information  of 
actual  facts  which  show  that  the  court  was 
without  jurisdiction,  and  refuse  to  serve  the 
writ  Earl  v.  Camp,  16  Wend.  662;  Hen- 
line  V.  Reesey  54  Ohio  Stt.  599.  But  this  is 
very  different  from  requiring  him,  at  his 
peril,  to  determine  questions  of  fact.  I 
think  the  exceptions  should  be  overruled. 


charged  by  a  consul  in  consequence  of  an  injury 
received  Ln  the  services  of  the  vessel. 

The  prior  acts  of  1803  and  1840  required  pay- 
ment to  the  consul  of  three  months*  extra 
wages  unless  the  consul  deemed  it  Just  to  dis- 
charge without  exacting  extra  wages. 

A  discharge  of  a  seaman  at  a  foreign  port 
must  be  made  before  a  consul.  Hathaway  v. 
Jones,  2  Sprague,  66. 

And  a  consul  may  discharge  a  seaman  abroad 
for  refusing  to  do  any  duty.  Jordan  v.  Wil- 
liams. 1  Curt.  C.  C.  69. 

A  discharge  of  a  seaman  in  a  foreign  port, 
under  acts  of  Congress  February  28,  1803,  and 
July  20,  1840,  can  be  ordered  by  a  consul  only 
upon  the  consent  of  the  seaman.  The  certifi- 
cate of  a  consul  must  present  a  distinct  impres- 
sion of  a  seal  so  that  it  may  be  identified.  The 
Atlantic,  Abb.  Adm.  451. 

And  a  consul  at  a  foreign  port  has  no  power 
to  discharge  a  seaman  for  disability  arising 
from  wounds  contracted  in  the  service  of  the 
ship  when  the  seaman  is  confined  to  his  bed  on 
shore.  Callon  v.  Williams,  2  Low.  Dec.  1.  In 
this  case  the  court  said  that  the  statute  author- 
izing a  discharge  by  a  consul  was  intended  for  a 
case  in  which  there  Is  some  choice  exercised  to 
go  or  stay.  Since  the  amendment  of  1884  a 
consul  may  discharge  for  such  a  cause. 

But  where  a  vessel  is  wrecked  in  a  foreign 
country,  and  the  captain  sells  the  vessel  and  the 
company  are  discharged,  not  by  any  consent  of 
their  own,  but  by  a  casualty,  the  act  of  Congress 
of  1803,  providing  for  payment  to  the  consul  of 
wages  of  seamen,  does  not  apply.  Qllpln's  Ops. 
Atty.  Gen.  811. 

And  the  act  of  Congress  February  28,  1803, 
does  not  apply  to  American  seamen  employed  in 
a  foreign  vessel.     Gilpin's  Ops.  Atty.  Gen.  880. 

Where  seamen  are  too  sick  to  return  in  the 
vessel  from  a  foreign  port  three  months'  extra 
wages  are  to  be  paid  to  the  consul.  Gilpin's  Ops. 
Atty.  Gen.  442. 

And  where  an  American  seaman  is  by  his  own 
consent  discharged  in  a  foreign  port,  and  Is  pre- 
vented by  the  conduct  of  the  master  from  mak- 
ing an  application  to  the  American  consul  at 
the  place  of  discharge,  the  seaman  may  recover 
wages,  under  act  of  Congress  1840,  Rev.  Stat. 
If  4582,  4584,  providing  for  the  payment  of 
extra  wages  on  discharge  at  a  foreign  port.  Wil- 
son V.  Borstel,  73  Me.  273. 

And  where  an  American  seaman  Is  discharged 
by  a  master  In  a  foreign  port  If  three  months' 
extra  wages  be  not  paid  to  the  consul  abroad 
the  same  may  be  recovered  by  libel.  Ome  v. 
Townsend,  4  Mason,  541. 

Where  a  vessel  Is  disabled,  and  the  master 
has  paid  to  the  consul  the  whole  amount  of  ex- 
tra wages  which  would  have  been  required  of 
him  if  the  vessel  had  been  voluntarily  sold,  the 
master  is  relieved  from  further  liability  al- ' 
45  L.  R.  A. 


though  the  seamen  may  not  have  demanded  their 
wages  from  the  consul.  Drew  v.  Pope,  2  Sawy. 
72. 

And  where  the  certificate  of  a  consul  stated 
that  a  whaling  seaman  was  discharged  by  rea- 
son of  sickness,  and  his  hurt  was  received  in 
the  ship's  service.  It  was  held  that  he  was  en- 
titled to  be  paid  from  the  ultimate  proceeds  the 
same  proportion  of  his  lay  for  the  whole  voyage 
as  the  time  he  served  w«s  of  the  time  of  the- 
whole  voyage,  deducting  what  he  had  already  re- 
ceived.    Bruneot  v.  Taber,  1  Sprague,  243. 

Some  cases  hold  that  a  certificate  of  a  con- 
sul that  the  discharge  is  granted  on  the  sea- 
men's consent  is  conclusive  as  to  that  fact  in 
the  absence  of  proof  of  fraud.  Tingle  v.  Tucker, 
Abb.  Adm.  510 ;  Lamb  v.  Briard.  Abb.  Adm.  367. 

In  the  latter  case  the  seaman  contended  that 
his  consent  was  Induced  by  the  threats  of  the 
master  and  consul  that  he  should  be  brought 
home  in  Irons.  But  the  court  said  that  his  con- 
duct would  have  Justified  such  treatment.  This 
case  was  distinguished  in  Callon  v.  Williams,  2 
Low.  Dec.  1,  on  the  ground  that  it  showed  the 
discharge  to  have  been  made  on  the  seaman's 
consent. 

But  where  seamen  were  ill  treated  and  com- 
plained to  the  master  at  a  foreign  port,  and" 
the  master  agreed  to  discharge  the  mate  if  the 
men  would  navigate  the  ship  to  the  next  port, 
but  the  men  refused  duty  because  the  master 
did  not  discharge  the  mate,  and  they  were  then 
discharged  for. disobedience,  by  the  consul.  It  was 
held  that  they  were  entitled  to  extra  wages  re- 
quired to  be  paid  for  discharge  in  a  foreign 
port.  Coflln  V.  Weld,  2  Low.  Dec.  81.  The 
court  said  that  if  the  consul  had  decided  that 
there  had  been  no  cruelty  his  finding  might  be 
conclusive,  but  he  made  no  such  decision  at  any 
time. 

In  Foye  v.  Leckle,  1  Sprague,  210,  where  a 
second  mate  was  wrongfully  discharged  befoie- 
a  consul  without  wages,  having  previously  been 
placed  in  Irons  until  the  arrival  at  that  port  for 
refusing  to  obey  an  order  given  as  punishment 
when  there  has  been  no  offense.  It  was  held  that 
he  was  entitled  to  damages  as  indemnity  for  the 
wrong  done. 

And  where  a  master  had  allowed  a  sailor  to 
drift  away  on  a  raft,  and  afterwards  refused 
him  permission  te  board  the  vessel,  he  was  held 
liable  for  a  wrongful  discharge  notwithstand- 
ing the  sailor  had  set  up  such  claim  as  a  set-off 
In  an  action  by  the  master  for  converting  the 
raft  to  his  own  use,  and  notwlthstanrtirg  the 
master  produced  a  certificate  of  a  consul  stating 
that  the  master  has  produced  evidence  satisfac- 
tory to  him  of  the  desertion  of  one  of  his  crew» 
and  that  he  had  with  his  consent  discharged  an- 
other.    Hutchinson  v.  Coombs,  1  Ware,  65. 

And  a  whaling  seaman  discharged  at  his  owik 
request  before  a  consul  at  a  foreign  port,  where 
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his  rights  are  not  explained  to  him  by  the  mas- 
ter or  consal,  is  not  bound  by  the  settlement 
where  he  is  not  paid  the  full  value  of  his  serv- 
ices.    Jenks  y.  Cox,  Ilolmes,  92. 

And  where  a  seaman  is  discharged  by  a  United 
States  consul  at  a  foreign  port  without  the  pay- 
ment of  three  months*  wages,  such  discharge  will 
not  bar  an  action  for  the  portion  accruing  to 
the  sailor  unless  the .  consul  makes  an  official 
entry  on  the  crew's  list  and  upon  the  shipping 
articles,  under  act  of  Congress  July  20,  1840. 
Miner  y.  Harbeck,  Abb.  Adm.  546. 

In  Jay  v.  Almy,  1  Woodb.  &  M.  262,  it  was 
said  that  the  master  is  not  excused  for  Im- 
properly discharging  a  seaman  abroad  by  the 
consul's  approbation. 

Seamen  do  not  forfeit  their  wages  where  they 
are  suspicious  of  the  character  of  the  voyage, 
and  complain  to  a  consul,  who  orders  a  seizure 
of  the  vessel,  although  the  facts  may  not  be  suf- 
ficient to  Justify  a  forfeiture  of  the  vessel.  The 
Cicy  of  Mexico,  28  Fed.  Rep.  207. 

The  fact  that  foreigners  were  employed  as  sea- 
men in  the  merchant  ships  of  the  United  States, 
or  bad  deserted  from  an  American  ship  and  be- 
come destitute,  does  not  devest  the  authority  of 
the  consul  to  require  another  American  ship  to 
bring  them  to  the  United  States.  Matthews  v. 
Offley,  3  Sumn.  115. 

But  a  consul  or  vice  consul  cannot  maintain 
an  action  in  his  own  name,  under  act  of  Con- 
gress 1803,  providing  for  the  recovery  of  a  pen- 
alty for  the  benefit  of  the  United  States,  where 
the  master  refuses  to  take  on  board  destitute 
seamen  and  transport  them  to  the  United  States, 
as  the  action  must  be  brought  in  the  name  of  the 
United  States.     Jhid. 

And  a  master  is  not  required  to  return  to  this 
country  foreign  seamen  shipped  at  their  own 
home  for  a  particular  cruise  ending  there,  and 
discharged  there  without  the  consent  of  a  con- 
sul.    United  States  v.  Parsons,  1  Low.  Dec.  107. 

Where  a  minor  secretes  himself  in  a  whaling 
vessel,  and  is  not  discovered  until  the  vessel 
is  at  sea,  and  the  master  sets  the  minor  at  work, 
he  is  entitled  to  wages,  as  it  is  the  duty  of  the 
master  to  leave  him  at  the  first  port  in  order 
that  the  consul  may  cause  him  to  be  sent  to  the 
home  port.     Luscum  v.  Osgood,  1  Sprague,  82. 

A  libel  for  wages  due  a  British  seaman  was 
dismissed  where  the  consul  refused  to  discharge 
him,  although  he  had  been  absent  for  several 
days  from  the  vessel,  and  when  he  returned  the 
master  told  him  to  go  about  his  own  business, 
and  an  entry  was  made  on  the  ship's  log  of  de- 
sertion :  but  in  the  libel  case  the  master  ex- 
pressed his  willingness  to  receive  him  on  board 
and  take  him  to  home  port.  Wilson  v.  The  John 
RItson,  35  Fed.  Rep.  663. 

e.    As  to  disabled  vessels, 

A  consul  has  power  to  cause  a  survey  to  be 
made  of  disabled  vessels,  and  his  duty  requires 
him  to  look  after  cargoes  of  stranded  vessels, 
and  to  take  prompt  measures  for  their  preserva- 
tion. The  United  States  Consular  Regulations 
authorize  the  consul  to  appoint  inspectors  where 
complaint  is  made  as  to  the  seaworthiness  of  a 
vessel. 

A  survey  of  a  disabled  vessel  may  be  directed 
by  an  American  consul,  as  by  usage  a  part  of 
his  ofliclal  duty.  Potter  v.  Ocean  Ins.  Co.  3 
Sumn.  27. 

In  Seidel  v.  Pescbkaw,  27  N.  J.  L.  427,  it  was 
said  that  a  consul  is  to  inquire  Into  the  sea- 
worthiness of  ships,  and  Is  to  take  measures  for 
the  prceervatlon  of  stranded  vessels  of  the 
United  States  and  their  cargoes. 

But  a  consul  has  no  authority  to  order  a  sale 
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of  a  ship  in  a  foreign  port  either  on  complaint 
of  the  crew  or  otherwise,  under  act  of  Congress 
July  20,  1840,  5  Stat,  at  L.  396,  providing  for 
the  discharge  of  seamen  of  an  unseaworthy  ship. 
.Power  of  Consuls,  6  Ops.  Atty.  Gen.  617. 

In  The  Bee,  1  Ware,  336,  where  a  libel  for 
salvage  of  a  British  vessel  was  filed  In  admiral- 
ty, the  British  consul  asserted  a  claim  for  the 
owners  claiming  that  the  vessel  was  not  aban- 
doned at  sea.  Afterwards  an  objection  to  the 
Jurisdiction  of  the  admiralty  court  was  made, 
but  it  was  held  that  the  objection  came  too  late. 

f.  In  prize  oases. 

A  consul  has  no  power  to  adjust  the  claims 
made  against  prize  vessels. 

A  stipulation  by  the  captains  of  the  respect- 
ive vessels,  and  by  the  B^rench  and  Spanish  con- 
suls, that  a  vessel  captured  by  a  French  priv- 
ateer should  be  sold  and  the  proceeds  paid  as 
the  two  governments  should  decide,  was  en- 
forced in  the  United  States  district  court. 
Gernon  v.  Cochran,  Bee,  200. 

In  Gilpin's  Ops.  Atty.  Gen.  30,  It  was  said 
that  the  French  consul  at  Charleston  has  highly 
misbehaved  in  holding  a  court  within  the  United     * 
States  for  condemning  a  capture  as  prize,  and 
in  causing  a  sale  to  be  made  under  his  authority. 

g.  In  suits  "between  French  citizens. 

A  state  court  had  no  Jurisdiction  of  an  acllon 
for  slander  between  French  citizens,  under  Con- 
vention, art.  12  (1778),  providing  that  all  dis- 
putes between  the  subjects  of  France  in  the 
United  States,  or  between  the  citizens  of  the 
United  States  in  France,  shall  be  determined 
by  their  respective  consuls  or  vice  consuls  either 
by  reference  to  arbitrators  or  by  summary  Judg- 
ment without  costs.  Goddard  v.  Luby,  1  Bay, 
440. 

This  provision  is  omitted  from  the  later  con- 
sular treaty  with  France  in  1853. 

And  a  state  court  had  no  Jurisdiction  In  a 
civil  suit  between  two  French  subjects  to  hold 
the  defendant  to  bail,  although  the  consul  of 
France  had  made  a  decree  In  favor  of  the  plain- 
tiff, and  the  plaintiff  was  without  remedy.  Bert- 
randt  v.  Gautier,  1  Yeates,  371.  In  this  case 
the  court  said  that  If  the  French  consul  has  no 
power  to  enforce  his  own  decree,  the  minister 
of  France  can  readily  remedy  the  defect  by  ne- 
gotiation and  agreeing  on  an  additional  article 
with  the  executive  authority  of  the  United 
States. 

But  under  the  consular  convention  between 
the  United  States  and  France,  the  consular  Ju- 
risdiction of  French  consuls  did  not  extend  gen- 
erally to  all  differences  and  suits  between 
Frenchmen.  Vilieneuve  v.  Barrlon,  2  Dall.  235, 
note.  1  L.  ed.  3C2. 

And  a  French  consul  had  no  such  Jurisdiction 
as  to  oust  the  state  courts  from  Jurisdiction 
in  a  case  against  a  citizen  of  France  where  the 
plaintiff  was  not  also  a  citizen  of  France,  al- 
though he  might  not  have  been  naturalized  In 
this  country,  under  the  Consular  Convention, 
art.  12,  that  provided  that  all  differences  and 
suits  between  the  citizens  of  France  In  the 
United  States,  or  between  the  citizens  of  the 
United  States  within  the  Dominion  of  France, 
shall  be  determined  by  the  resx>ectlve  consul  and 
vice  consul,  and  that  no  officer  of  the  country, 
civil  or  military,  shall  interfere  therein.  Calg- 
net  V.  Pettit,  2  Dall.  234,  1  L.  ed.  362. 

The  12th  article  of  the  Convention  between 
America  and  France,  November  14,  1778,  did 
not  oust  a  state  court  from  Jurisdiction  between 
one  French  subject  and  another  French  subject 
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who  bad  taken  the  oath  of  allegiance  to  the 
United  States.  Portler  y.  Le  Roy,  1  Yeates, 
371. 

III.  Poicera   of   consul  in   other  matters,    . 

a.  To  assert  claims  for  his  citieens  and  country, 

A  consul  may  assert  a  claim  In  behalf  of  his 
fellow  citizens,  even  where  the  claimants  are 
unknown,  without  any  special  authority.  But 
he  must  have  special  authority  before  he  can 
obtain  actual  restitution  or  proceeds. 

A  Spanish  consul  is  authorized  to  assert  a 
claim  for  property  of  his  fellow  citizen  legally 
captured  by  a  privateer  fitted  out  in  this  coun- 
try for  a  South  American  country  at  war  with 
Spain  and  recaptured  by  the  crew,  and  seized 
for  violation  by  such  crew  of  our  revenue  laws. 
But  a  consul  cannot  receive  actual  restitution 
of  the  property  without  special  authority  from 
the  individuals  entitled  thereto.  The  Bello 
Corrunes,  6  Wheat.  152,  5  L.  ed.  229. 

And  a  consul  of  a  foreign  country  was  en- 
titled to  assert  a  claim  for  slaves  belonging  to 
the  subjects  of  that  country  wrongfully  cap- 
tured and  brought  to  this  country  by  a  pri- 
vateer ;  but  he  waa  not  entitled  to  have  them 
surrendered  without  satisfactory  proof  as  to  who 
was  the  real  owner.  The  Antelope,  10  Wheat. 
66,  6  L.  ed.  2G8. 

And  a  consul  in  the  absence  of  any  authorized 
agent,  could  claim  on  behalf  of  subjects  of  his 
nation  property  seized  where  a  British  ship  was 
captured  by  a  privateer  and  all  the  cargo  ex- 
cepting 6,27G  hides  were  condemned  as  enemy's 
property.  The  hides  were  claimed  by  the  Span- 
ish consul  as  Spanish  property.  The  London 
Packet,  1  Mason,  14. 

And  a  foreign  consul  has  authority  to  peti- 
tion the  court  to  order  the  marshal  to  pay  into 
the  i>egistry  proceeds  of  a  sale  of  property  liable 
for  salvage,  in  which  the  citizens  of  his  counti*y 
are  interested,  they  being  absent  and  having  no 
other  legal  representative  in  this  country.  The 
Adolph,  1  Curt.  C.  C.  87.  In  this  case  the  con- 
sul had  not  received  his  exequatur  when  he 
filed  his  petition. 

So,  a  consul  may  intervene  to  contest  the 
question  of  forfeiture  for  breach  of  neutrality, 
where  his  government  has  an  Interest  In  the  ves- 
sel.    The  Conserva,  38  Fed.  Rep.  431. 

In  a  lil>el  for  salvage  of  a  vessel  where  a 
claim  was  Interposed  by  a  Spanish  consul  for 
property  as  belonging  to  certain  Spanish  sub- 
jects unlcnown,  an  order  was  made  directing  the 
sale  of  the  cargo  and  vessels  and  the  proceeds 
to  be  brought  Into  court  for  distribution.  Rowe 
V.  Brig,  1  Mason,  372. 

In  L'InvincIble,  1  Wheat.  239,  4  L.  ed.  81,  a 
French  consul  Interposed  a  claim  on  behalf  of 
French  owners  where  a  French  privateer  was 
captured  by  a  British  cruiser  and  recaptured 
by  an  American  privateer,  and  recaptured  by 
British  frigates,  and  recaptured  by  an  American 
privateer  and  brought  Into  a  United  States  port 
as  a  prize. 

And  where  a  privateer  of  a  Spanish  colony  at 
war  with  Spain  seized  a  Spanish  vessel,  and  the 
privateer  brought  it  into  a  neutral  port  of  this 
country,  the  consul  of  Spain  filed  a  libel  against 
the  same,  and  his  right  was  recognized.  The 
DIvlna  Pastora,  4  Wheat.  52,  4  L.  ed.  512. 

In  The  Vrow  Anna  Catharina,  5  C.  Rob.  Adm. 
15,  a  claim  of  territory  was  made  by  a  Portugese 
consul  for  a  vessel  seized  within  neutral  limits. 

But  a  Spanish  consul  is  not  authorized,  mere- 
ly by  virtue  of  his  office,  to  Interpose  a  claim  for 
a  prize  belonging  to  British  subjects  seized  by 
an  American  privateer  in  neutral  Spanish  ter- 
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rltory  during  war  between  this  country  and 
Great  Britain,  as  the  claim  for  the  violation  of 
neutral  territory  must  be  made  by  the  govern- 
ment.    The  Anne,  3  Wheat.  435,  4  L.  ed.  428. 

b.  To  administer  on  estates. 

The  Federal  staitute  makes  it  the  duty  of 
consuls  in  foreign  countries,  where  the  law  of 
the  country  permits,  to  take  possession  of  the 
personal  property  of  citizens  of  the  United 
States  who  shall  die  within  their  consulates, 
there  being  no  legal  representative.  The  con- 
suls have  acted  upon  this  statute  in  a  good 
many  cases ;  but  where  the  question  arose  in 
England  the  court  refused  to  recognize  the  right, 
and  in  Louisiana  it  is  held  that  a  consul  has  no 
right  to  be  appointed  administrator  in  such 
case. 

A  consul  general  of  Italy  has  authority  to  de- 
mand the  distributive  shares  in  an  estate  belong- 
ing to  persons  in  his  country  deposited  in  court, 
under  treaty  with  Italy,  providing  that  a  con- 
sul general  may  have  recourse  to  the  authorities 
of  the  respective  countries  within  their  respec- 
tive districts,  in  order  to  defend  the  rights  and 
Interests  of  their  countrymen.  Be  Tartagllo, 
12  Misc.  245. 

And  in  an  application  for  letters  of  adminis- 
tration a  French  consul  is  entitled  to  he  heard 
informally  as  a  national  agent  of  parties  sup- 
posed to  be  interested,  nnder  treaty  with  France 
securing  to  the  consuls  oi  both  nations  the  right 
to  apply  to  the  authorities  of  their  respective 
governments,  whether  Federal  or  local,  judicial 
or  executive,  for  the  purpose  of  protecting  In- 
formally the  rights  and  interests  of  their  coun- 
trymen, especially  in  cases  of  absence.  Ferrie  v. 
Public  Administrator,  3  Bradf.  249. 

A  consul  must  account  to  the  government  for 
fees  received  by  him,  nnder  U.  S.  Rev.  Stat,  f 
1709,  making  It  the  duty  of  consuls  and  vice 
consuls  to  administer  upon  the  personal  estate 
left  by  any  citizen  of  the  United  States  who 
shall  die  within  their  consulates,  and  Consuls 
Regulations  1888,  H  508,  item  56,  regulating 
fees  In  such  cases.  United  States  v.  Eaton,  169 
U.  S.  331,  42  L.  ed.  767. 

And  a  consul  In  a  foreign  country  acting  as 
adminlsitrator,  after  the  payment  of  debts  can- 
not retain  the  surplus  as  against  an  adminis- 
trator of  deceased  in  order  to  assert  a  lien  for  a 
tort  alleged  to  have  been  committed  by  the  In- 
testate against  him.  Sturgis  v.  Slacum,  18  Pick. 
36. 

In  Seidel  v.  Peschkaw,  27  N.  J.  L.  427,  It  was 
said  that  a  consul  is  to  take  possession  of  the 
personal  estate  ol  such  citizens  of  the  United 
States  as  shall  die  within  his  consulate  unrep- 
resented, and  to  administer  the  same  by  paying 
the  local  debts  and  remitting  the  residue  to  the 
United  Stales  treasury. 

But  in  Thomp8on*s  Succession,  9  La.  Ann.  96, 
and  Lanfear  v.  Ritchie,  d  La.  Ann.  96,  it  is  held 
that  a  vice  consul  of  Sweden  is  not  entitled  to 
supersede  an  administrator  of  a  Swedish  sub- 
ject appointed  in  Louisiana,  as  no  international 
law  or  treaty  gives  any  such  right,  and  the  dis- 
tribution of  assets  of  foreigners  is  the  subject 
of  special  legislation  In  the  state. 

In  A  spin  wall  v.  The  Queen's  Proctor,  2  Curt. 
Eccl.  Rep.  241,  the  administration  of  the  effects 
of  a  citizen  of  the  United  States  dying  intestate 
In  England,  in  itinere,  limited  for  the  purpose  of 
paying  his  debts  and  transmitting  the  balance 
to  the  treasury  of  the  United  States,  was  re- 
fused to  the  American  consul  upon  the  nonap- 
pearance of  any  next  of  kin,  where  the  Crown 
opposed  the  grant.     In  this  case  the  cotort  said: 
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*'It  bas  been  said  that  by  tbe  law  of  the  United 
States  British  consuls  may  take  possession  of 
tbe  property  of  British  subjects  In  similar  cir- 
cumstances But  this  is  not  by  the  law  of  na- 
tions, but  by  custom  or  express  enactment,  and 
Is  not  a  law  which  this  country  is  bound  to  fol- 
low ;  this  country  has  not  adopted  tbe  principle 
of  reciprocity  in  this  respect." 

c.  To  ewercise  diplomatic  functiona, 

A  consul  is  not  a  diplomatic  officer.  The  An- 
ne, 3  Wheat.  435,  4  L.  ed.  428.  In  this  case  tbe 
court  saJd  that  there  is  no  doubt  that  his  sov- 
ereign may  specially  intrust  bim  with  such  au- 
thority :  but  In  such  case  bis  diplomatic  char- 
acter is  superadded  to  bis  ordinary  powers,  and 
ought  to  be  recognized  by  the  government  with- 
in whope  dominion  he  assumes  to  exercise  it. 

In  Otterbourg  y.  United  States,  5  Ct.  CI.  430, 
it  was  said  :  "No  consular  officer  shall  exercise 
diplomatic  functions,  or  hold  any  diplomatic 
correspondence  or  relation  on  the  part  of  the 
United  States,  in,  with,  or  to  tbe  government  or 
country  to  which  he  shall  be  appointed,  or  any 
other  country  or  government,  wben  there  shall 
be  in  such  country  any  officer  of  tbe  United 
States  authorlised  to  perform  diplomatic  func- 
tions therein,  nor  In  any  case  unless  expressly 
authorized  by  tbe  President  bo  to  do."  11  Stat, 
at  L.  p.  53. 

In  Functions  of  Consuls,  7  Ops.  Atty.  Gen. 
342,  it  was  said  that  consuls  In  China  and 
Turkey  have  not  any  diplomatic  privileges  ex- 
cept such  as  they  might  have  in  France  during 
tbe  absence  of  tbe  minister. 

d.  To  perform  marriage  ceremony. 

It  seems  to  be  a  question  of  some  doubt  as  to 
whether  or  not  a  consul  can  perform  marriage 
ceremonies,  although  it  Is  held  in  Massachusetts 
that  a  marriage  before  a  foreign  consul  is  valid, 
and  it  has  been  suggested  tbat  a  consul  in  a 
non-Chnistlaii  country  may  perform  marriage 
ceremonies. 

In  Loring  ▼.  Tbomdlke  (1862),  6  Allen,  257, 
wbere  an  American  citizen  and  woman  of  Hesse 
Darmstadt  were  temporarily  residing  at  the  city 
of  Frankfort  and  were  married  by  contract  in 
writing  in  tbe  presence  of  witnesses  by  and  be- 
fore the  American  consul  at  Frankfort,  it  was 
held  tbat  such  marriage  was  valid.  In  this 
case  there  was  some  conflict  in  evidence  as  to 
tbe  validity  of  such  marriages  in  tbat  country, 
but  it  was  shown  tbat  tbe  consul  was  in  tbe 
habit  of  marrying  foreigners,  and  tbat  such 
marriages  were  recognized  in  tbat  country  as 
valid. 

But  wbere  a  marriage  between  a  British  sub- 
ject domiciled  in  England  and  a  female  ward  of 
court  was  celebrated  in  tbe  presence  of  the  Brit- 
ish consul,  and  Ln  tbe  English  church  at  Ant- 
werp by  a  clergyman  of  tbe  Church  of  England, 
who  had  been  appointed  chaplain  of  tbe  church 
and  was  paid  by  tbe  British  government,  tbe 
marriage  was  held  invalid  wbere  certain  cere- 
monies prescribed  by  tbe  law  of  Belgium  bad  not 
been  observed.  Kent  v.  Burgess,  11  Sim.  361, 
6  Jur.  166. 

Consuls  have  no  lawful  autbority,  as  such,  to 
solemnize  marriages  in  countries  comprehended 
wLtbln  the  pale  of  tbe  international  public  law 
of  Cbristendom.     7  Ops.  Atty.  Gen.  18,  342. 

In  regard  to  states  not  Christian,  a  contract 
of  marriage  is  not  subject  to  tbe  lew  loci,  but  it 
It  governed  by  the  law  of  the  domicll,  and  in 
soch  cases  a  valid  contract.  Marriage  may  be 
solemnized  by  a  consul  of  tbe  United  States  In 
countries  not  Christian.     7  Ops.  Atty.  Gen.  18. 

There  is  some  question  as  to  bis  autbority  in 
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non-Cbrlstlan  countries.  Celebration  of  Mar- 
riages by  Consuls,  Functions  of  Consuls,  7  Ops. 
Atty.  Gen.  342. 

In  Celebration  of  Marriages  by  Consuls,  7 
Ops.  Atty.  Gen.  23,  It  was  said  that  "tbe  Code 
(arts.  47,  48)  provides  that  any  civil  act  of 
Frenchmen  abroad  shall  be  valid  if  it  be  drawn 
up  in  pursuance  of  tbe  forms  of  tbe  place,  ac- 
cording to  tbe  rule  locus  regit  actum;  or  if  it 
has  been  received  conformably  to  tbe  laws  by 
tbe  diplomatic  agents  or  consuls  of  France.  It 
has  been  doubted  whether  this  applies  to  mar- 
riage, though  the  l)etter  opinion  Is  tbat  it  does. 
(Dallos,  uhi  supra  [Diet.  Jur.  Mariage]  Nos. 
362,  363 ;  Toulller,  Droit  Civil,  torn.  I,  No.  360 ; 
Merlin,  Rupert.,  Mariage,  p.  641)  It  Is  said, 
bowever,  tbat  if  one  of  tbe  parties  to  a  mar- 
riage by  a  French  consul  abroad  is  French  and 
the  other  not,  then  tbe  marriage  is  null,  be- 
cause tbe  consQl  has  no  Jurisdiction  as  to  tbe 
party  not  French,  and  the  marriage  may  be  at- 
tacked by  either  party.  (Dallos,  uhi  supra, 
[Diet.  Jur.  Mariage]  Nos.  365,  366).  In  one  of 
the  cases  where  this  point  was  decided,  the  par- 
ties possessed  an  act  of  marriage,  with  twenty 
years'  cohabitation  and  two  children.  (Proud- 
bon,  Tr.  des  Personnes,  torn,  i,  note  a.)" 

e.  To  grant  certificates, 

A  consul's  certificate  must  show  clearly  bit 
signature  and  seal,  and  is  of  no  value  in  regard 
to  matters  not  clearly  witbin  bis  official  duties. 
In  regard  to  a  discharge  of  a  seaman,  tbe  certifi- 
cate nrast  show  upon  what  grounds  tbe  consul 
proceeded,  and  tbat  bis  action  is  official,  and 
that  he  bad  Jurisdiction.  A  certificate  as  to  an 
official  act  is  admissible  in  evidence,  and  In 
some  cases,  Ln  tbe  absence  of  fraud  and  wben 
sui^orted  by  depositions,  has  been  beld  conclu- 
sive as  to  official  acts. 

In  order  to  entitle  a  consular  certificate  to 
be  used  in  evidence  tbe  signature  and  tbe  im- 
pression of  the  seal  must  be  legible.  Tbe  At- 
lantic, Abb.  Adm.  451. 

And  a  certificate  under  seal  of  the  United 
States  consul  at  Portugal,  as  to  a  copy  of  the 
Portugese  law.  Is  insufficient.  Church  v.  Hub- 
bart,  2  CraiKh,  187,  2  L.  ed.  249. 

And  tbe  fact  that  there  is  but  one  bill  of  lad- 
ing will  not  Justify  admitting  in  evidence  a 
copy  certified  by  a  United  States  consul  to  be  a 
true  copy  wbere  the  original  ie  in  the  posses- 
sion of  tbe  libel lant,  as  a  consular  certificate 
cannot  be  accepted  as  evidence  except  wbere  It 
has  been  made  such  by  statute.  Tbe  Alice,  12 
Fed.  Rep.  923 ;  Citing  Levy  v.  Burley,  2  Snmn. 
355;  Church  v.  Hubbart,  2  Crancb,  187,  2  L. 
ed.  249 ;  United  States  v.  Mitchell,  2  Wash.  C. 
C.  478. 

And  tbe  certificate  of  a  British  vice  consul  at 
tbe  Brazils,  of  the  amount  of  tbe  proceeds  of 
damaged  goods  which,  by  tbe  law  of  that  coun- 
try,'are  compelled  to  be  sold  under  bis  direc- 
tion, is  incompetent  Waldron  v.  Coombe,  8 
Taunt.  163. 

So,  a  consular  certificate  as  to  tbe  proceed- 
ings of  an  admiralty  court  Is  of  no  effect,  as  tbe 
law  of  nations  recognizes  a  consul  only  In  com- 
mercial transactions,  but  not  as  clothed  with 
any  autbority  to  authenticate  judicial  proceed- 
ings.    Cutlet  V.  Pacific  Ins.  Co.  1  Paine,  594. 

Consuls  of  the  United  States  are  authorized 
by  the  24th  section  of  the  act  of  August  18, 
1856,  to  perform  any  notarial  acts,  but  a  certifi- 
cate as  to  official  character  of  a  foreign  notary 
is  not  a  notarial  act.  Notarial  Powers  of  Amer- 
ican Consuls,  12  Ops.  Atty.  Gen.  1. 

And  a  consul  fs  not  a  Judicial  officer,  and  a 
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passport  Issued  by  him  Is  not  erldence  of  the 
fact  that  the  holder  was  at  the  place  where  It 
was  issued,  and  that  he  resided  there.  Foster 
9.  Davis,  1  Lltt.  (Ky.)  73. 

A  certificate  of  a  consul  to 'prove  another 
certificate  of  the  time  of  a  seaman's  discharge 
from  a  hospital  and  proceedings  In  a  police 
court,  and  a  sentence  of  that  court,  and  the  na- 
ture of  a  wound  inflicted  on  a  seaman,  and  the 
hospital  expenses,  is  not  admissible  in  evidence, 
as  cmch  acts  are  not  official.  But  it  was  ad- 
mitted to  show  that  the  seaman  was  left  at  that 
port  without  the  consul's  knowledge  or  consent. 
Brown  ▼.  The  Independence,  Crabbe,  54. 

And  a  certificate  of  a  consul  is  not  evidence 
to  prove  the  arrival  or  departure  of  a  vessel  in 
an  action  brought  In  the  name  of  the  consul  to 
recover  a  penalty  for  not  depositing  with  the 
consul  the  ship's  register  at  her  arrival  at  his 
port,  under  act  of  Congress  1803,  chap.  62,  f  2, 
providing  that  for  the  j^efusal  or  neglect  of  a 
master  to  deq;>0Blt  his  register  with  a  consul  or 
other  commercial  agent  oif  the  United  States  at 
a  foreign  port  he  is  to  forfeit  and  pay  $500. 
Levy  V.  Burley,  2  Sumn.  355. 

And  the  certificate  of  a  consul  as  to  a  sea- 
man's discharge  was  held  not  to  kffect  his  right 
to  wages,  where  the  captain  and  the  consul 
made  up  the  account  without  consulting  him, 
and  paid  over  what  they  stated  to  be  the  bal- 
ance, he  then  being  entirely  helpless,  and  it  was 
not  made  with  his  own  consent.  Brunent  v. 
Taber,  1  Sprague,  243. 

And  a  consul's  certificate  of  desertion  of  a 
seaman,  obtained  by  a  master  of  a  ship  without 
notice  to  the  0eaman,  is  not  conclusive  evidence 
in  a  summary  action  for  wages  before  a  Justice 
of  the  peace.  Lewis  v.  Jewhurst,  15  L.  T.  M.  S. 
275. 

So,  a  certificate  of  a  consul  as  to  a  desertion 
by  a  sailor  will  be  disregarded  where  it  is  not 
shown  to  have  been  made  with  knowledge  of  all 
the  facts.     The  Lilian  M.  Vlgus,  10  Ben.  385. 

And  a  consular  certificate  of  the  facts  induc- 
ing the  summary  imprisonment  of  a  seaman  in 
a  foreign  port  is  not  evidence.  Johnson  v.  The 
Corlolanus,  CraJbbe,  239. 

The  court  said  that  a  certificate  duly  orna- 
mented with  the  consul's  official  seal  of  the  of- 
fense committed,  o<  which  he  generally  knows 
nothing  but  from  the  representation  of  the  cap- 
tain or  of  the  officers  of  the  vessel,  should  never 
be  allowed  to  be  read ;  and  they  are  Infinitely 
weaker  than  ex  parte  depositions. 

A  certificate  of  a  consul  that  a  seaman  was 
"duly"  discharged  for  disability  arising  from 
wounds  contracted  in  the  service  of  a  ship  is  of 
no  value  as  evidence,  as  the  statute  authorizing 
consuls  to  discharge  seamen  with  their  own  con- 
sent does  not  apply  to  men  who  are  so  111  as 
to  be  unable  to  continue  the  voyage,  and  do  not 
consent.  (3alIon  v.  Williams,  2  Low.  Dec.  1.  In 
this  case  the  court  said :  "A  district  Judge  of 
great  experience  Is  reported  to  have  held  tbat 
the  consul's  certificate  of  the  seaman's  consent 
to  be  discharged  is  conclusive  evidence  thereof 
(Lamb  v.  Briard,  Abb.  Adm.  367)  ;  but  as  the 
consul  has  not  so  certified  in  this  case,  that 
question  does  not  arise." 

It  is  not  enough  for  a  consul  to  certify  that 
he  gave  a  seaman  a  discharge  "lawfully,"  or 
that  he  gave  It  "In  accordance  with  the  laws  of 
the  United  States."  It  must  be  made  to  appear 
upon  what  grounds  he  proceeded,  and  the  court 
cannot  Intend  that  It  was  on  the  Joint  request 
of  the  maater  and  seaman,  nor  that  It  was  on 
the  sole  application  of  the  latter,  nor  either  that 
one  or  other  ingreddent  of  fact  actually  existed. 
The  Atlantic,  Abb.  Adm.  451. 
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But  a  certificate  of  an  American  consul  i» 
prima  facie  evidence  of  the  refusal  of  the  mas- 
ter to  take  seamen  on  board,  under  act  of  Con- 
gress 1803,  chap.  62,  providing  for  the  recovery 
of  a  penalty  for  the  benefit  of  the  United  States, 
where  the  master  refuses  to  transport  destitute- 
seamen  to  the  United  States.  Matthews  v.  Off- 
ley,  3  Sumn.  115. 

And  a  certificate  by  a  consul  as  to  the  dis- 
charge by  him  of  a  seaman  for  mutinous  con- 
duct was  held  conclusive  as  to  the  termination 
of  the  connection  of  the  seaman  with  tbe  ship. 
In  the  absence  of  proof  of  fraud.  Tingle  v. 
Tucker,  Abb.  Adm.  519. 

Thl.s  was  on  the  ground  that  the  consul  had 
examined  the  case  officially,  and  decided  the- 
same  upon  a  full  hearing  of  the  proofs. 

A  certificate  of  a  consul  of  the  United  States 
in  a  foreign  port  that  a  seaman  was  discharged 
upon  his  own  consult  is  conclusive  against  the 
seaman,  unless  the  conduct  of  the  consul  be 
shown  to  have  been  corrupt  or  fraudulent,  under 
act  of  Congress  July  20,  1840,  authorizing  Unit- 
ed States  consuls  to  discharge  absolutely  mari- 
ners from  vessels  on  the  Joint  application  of 
both  master  and  the  men.  Lamb  v.  Briard,  Abb. 
Adm.  367.  In  this  case  the  consul,  in  addition^ 
gave  a  deposition  to  the  same  effect  corroborated 
by  the  evidence  of  the  consul's  assistant.  In 
addition  to  this  the  seaman  had  given  a  receipt 
stating  that  he  had  been  discharged  at  his  own. 
request,  and  that  the  sum  paid  was  In  full. 
This  receipt  was  also  authenticated  by  the  con> 
sular  seal  and  proved  by  the  deposition  of  the 
assistant. 

In  this  case  it  was  said  that  it  was  doubtful 
whether  evidence  could  be  received  on  the  part 
of  the  seaman  impeaching  the  validity  of  the  cer- 
tificate and  the  official  act  of  the  consul,  nnless  It 
amounted  to  proof  of  fraud  or  plain  dereliction 
of  duty  on  his  part. 

A  certificate  of  an  American  consul  at  a  for- 
eign port  that  the  ship's  papers  were  lodged 
with  him  agreeably  to  the  emibargo  act  of  Con- 
gress uuder  his  seal  of  office  was  admitted  aa 
evidence,  and  other  parts  of  It  as  to  other  facts 
struck  out.     United  States  v.  Mitchell,  2  Wash. 

C.  C.  478. 

In  Levy  v.  Burley,  2  Sumn.  355,  it  was  said 
by  Story,  J.,  that  "In  the  case  of  United  Statea 
V.  Mitchell,  2  Wash.  C.  C.  478,  my  late  brother. 
Mr.  Justice  Washington  (a  truly  able  and  cau- 
tious Judge)  admitted  a  consul's  certificate  to- 
be  evidence  that  the  ship's  register  was  de- 
posited with  him,  but  he  rejected  It  as  to  all 
other  facts.  I  do  not  now  meddle  with  this 
point,  because  It  Is  not  necessary  to  the  deci- 
sion of  the  case  before  the  court ;  and  there  may 
be  good  reason  to  hold  tbat  the  certificate.  In 
relation  to  an  official  fact,  of  which  the  consul 
may  have  exclusive  knowledge,  may  be  properly 
admissible,  when,  as  to  all  other  facts.  It  would 
be  inadmissible,  because  they  might  admit  of 
proof  aliunde,  or  even  of  proof  of  a  higher  na- 
ture. If  the  certificate  In  this  case  had  been  of 
the  positive  deposit  of  the  register,  and  were 
admissible  as  evidence  of  that  fact  (as  Mr.  Jus- 
tice Washington  held  It  was),  then  I  should 
have  no  doubt  that  it  was  prima  facie  evidence 
of  the  arrival  of  the  vessel ;  for  It  would  be  a 
natural  presumption  that  It  was  deposited  by 
ihe  master  in  the  ordinary  discharge  of  his 
duty.  But  where  the  certificate  Is  merely  nega- 
tive of  the  non-deposit  of  the  register.  It  would 
seem  at  most  to  establish  only  its  own  verity." 

Act  of  Congress  1803,  chap.  62,  f  4,  providing 
for  depositing  ship's  papers,  does  not  make  » 
consular  certificate  evidence  of  refusal  or  neg- 
lect.    Parsons  v.  Hunter,  2  Sumn.  419. 
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f.  To  take  depositions  and  affidavits. 

Previous  to  the  act  of  Congress  of  1856,  It 
seems  that  depositions  and  affidavits  could  not 
l>e  taken  before  a  consul  under  any  act  of  Con- 
gress, although  such  officer  would  have  the  pow- 
er under  a  state  law  rendering  such  depositions 
and  affidavits  valid.  Such  papers  to  be  used  In 
a  state  court  must  be  taken  In  accordance  with 
the  local  laws  of  such  state. 

United  States  Rev.  Stat,  f  1750,  act  of  Con- 
gress August  18,  1856,  provides  that  a  consular 
officer  Is  authorized  to  administer  to  or  take 
from  any  person  an  oath  affirmation  affidavit, 
or  deposition,  and  to  perform  any  notarial  act 
which  any  notary  public  is  authorised  by  law  to 
do,  within  the  United  States. 

Depositions  for  extradition  may  be  taken  be- 
fore a  vice  consul,  under  22  U.  S.  Stat,  at  L. 
216.  providing  that  depositions  shall  be  received 
if  tliey  be  properly  and  legally  authenticated  so 
as  to  be  entitled  to  be  received  for  similar  pur- 
poses before  tribunals  of  a  foreign  country  from 
which  the  accused  shall  have  escaped,  and  Rev. 
Stat,  f  1674,  providing  that  "vice  consuls'*  and 
"vice  commercial  agents"  shall  be  deemed  to  de- 
note consular  officers  who  shall  be  substituted 
temporatrily  to  fill  the  places  of  consuls  general, 
consuls,  or  commercial  agents  when  they  shall 
be  ten:H>orarily  absent  or  relieved  from  duty,  and 
the  vice  cmisuI  is  not  a  deputy  but  an  acting 
consul.     Re  Ilerres,  33  Fed.  Rep.  167. 

A  deposition  was  held  competent  where  It 
was  taken  before  an  officer  who  gave  his  official 
title  as  "Consular  agent  of  the  United  States  at 
Camargo,  Mexico,"  although  the  seal  contained 
the  words  "United  States  Commercial  Agency," 
under  U.  S.  Rev.  Stat,  f  1674,  providing  that 
consul  general,  consul,  and  commercial  agent 
shall  be  deemed  to  denote  full,  principal,  and 
permanent  consular  officers  as  distinguished 
from  subordinates  and  substitutes.  Schunlor  v. 
Russell,  83  Tex.  83. 

In  this  case  evidently  a  commission  was  is- 
sued for  a  deposition  to  be  taken  before  a  con- 
sul, and  the  question  was  whether  "consul" 
and  "commercial  agent"  were  synonymous 
terms.  No  question  was  made  as  to  the  powers 
o<  a  consul  in  such  a  case. 

An  affidavit  for  service  by  publication  could 
be  made  in  Spain  before  an  American  consul, 
under  Ala.  Code,  f  158,  authorizing  proof  of  per- 
sonal service  on  absent  defendants  to  t>e  made 
by  affidavit,  and  U.  S.  Rev.  Stat.  8  1878,  p.  811, 
authorizing  consular  agents  to  take  affidavits. 
Marine  Wharf  &  Storage  Co.  v.  Parsons,  49  S. 
C.  136. 

And  an  affidavit  to  justify  an  order  for  bail 
may  be  taken  before  a  consul  of  the  United 
States  in  Austria,  under  N.  J.  act  March  10, 
Nixon's  Dig.  132,  P.  L.  157,  authorizing  the  ad- 
ministration of  an  oath  or  affirmation  to  hold 
to  bail  by  any  ambassador,  public  minister, 
charge  de  affaires,  or  other  representative  of  the 
United  States  for  the  time  l>eing.  at  any  foreign 
court  or  government.  A  consul  must  be  re- 
garded as  a  representative  of  the  United  States 
within  our  statutes.  Seldel  v.  Peschkaw,  27  N. 
J.  L.  427. 

And  an  affidavit  made  before  a  consul  In  a 
foreign  country  will  be  received,  where  a  notary 
public  certifies  that  by  the  laws  of  that  country 
the  British  consul  has  power  to  administer  an 
oath.  Bs  parte  Hutchinson,  5  C.  B.  499,  6 
Dowl.  &  L.  523,  17  L.  J.  C.  P.  N.  S.  111. 

And  an  affidavit  of  a  plaintiff  In  a  cause  resid- 
ing at  Havana,  taken  before  the  commercial  and 
naval  agent  of  the  United  States  resident  there, 
may  be  read  in  a  New  York  court  on  a  motion 
45  L.  R.  A. 


for  a  commission  to  take  the  examination  of 
witnesses  abroad.     Welsh  v.  Hill,  2  Johns.  373. 

But  a  consul  in  a  foreign  country  could  not 
administer  an  oath  required  under  act  of  Con- 
gress July  4,  1836,  in  patent  cases ;  but  the 
oath  should  be  administered  by  a  competent 
magistrate  of  that  country,  and  the  deposition 
so  made  should  be  authenticated  by  the  consul. 
Gilpin's  Ops.  Atty.  Gen.  (1840)  1820. 

The  power  to  administer  an  oath  was  given 
consuls  by  act  of  Congress  1856. 

A  stipulation  that  an  answer  may  be  sworn 
to  l>efore  a  notary  public  or  other  person  au- 
thorized to  administer  an  oath  "by  the  law  of 
France"  will  not  sustain  a  verification  of  an 
American  consul  in  France.  Herman  v.  Her- 
man, 4  Wash.  C.  C.  555. 

The  court  said  that  the  act  of  Congress  giv- 
ing consuls  power  to  administer  oaths  is  con- 
fined to  particular  cases  of  a  maritime  or  com- 
mercial character ;  but  that  If  the  power  was 
general  It  would  not  affect  this  stipulation. 

g.  To  take  acknowledgments  of  deeds  and  pow- 
ers of  attorney. 

The  power  of  a  consul,  vice  consul,  or  con- 
sular agent  to  take  acknowledgments  of  deeds 
and  powers  of  attorney  depends  largely  on  the 
local  statute  where  such  instrument  Is  to  be 
used.  It  has  been  held  that  a  statute  authoriz- 
ing a  deed  to  be  acknowledged  before  a  consul 
includes  a  vice  consul.  But  In  the  same  state 
it  was  held  that  the  term  "consul"  does  not  In- 
clude a  "consular  agent." 

A  deed  may  be  acknowledged  before  an  Amer- 
ican consul  at  a  foreign  port,  where  the  grantor 
resides,  under  Mass.  Stat.  1783,  chap.  37,  §  4, 
providing  that  deeds  may  be  acknowledged  be- 
fore a  magistrate  In  any  other  state  or  kingdom 
where  the  grantor  resides.  The  term  "magis- 
trate" is  held  to  mean  a  ministerial  officer  exer- 
cising like  powers  with  those  of  a  justice  of  the 
peace  when  acting  in  his  ministerial  capacity. 
Such  an  officer  is  a  consul.  Scanlan  v.  Wright, 
13  Pick.  528,  25  Am.  Dec.  344. 

And  an  acknowledgment  of  a  deed  by  a  mar- 
ried woman  l)efore  a  United  States  commei*ciaI 
agent  In  Canada  is  sufficient  to  pass  her  title  to 
land  in  Pennsylvania.  Moore  v.  Miller,  147  Pa. 
878. 

An  assignment  of  firm  assets  for  creditors, 
executed  in  China  by  a  resident  partner  before 
an  American  consul,  is  valid,  under  the  Treaty 
of  the  United  States  and  China  of  1844,  and  act 
of  Congress  of  1848,  authorizing  United  States 
authorities  to  carry  out  the  treaty,  (1st)  un- 
der the  laws  of  the  United  States ;  (2d)  under 
the  common  law ;  (3d)  under  decrees  and  regu- 
lations by  the  commissioner.  It  was  also  held 
that  the  assignment  was  not  void  as  against  an 
English  creditor,  as  the  consular  court  is  a 
court. of  the  United  States  into  which,  by  the 
general  laws,  an  alien  friend  may  enter  for  re- 
dress against  a  citizen  of  the  country  of  which 
the  court  is  an  appendage.  Forbes  v.  Scannell, 
13  Cal.  242. 

An  acknowledgment  of  a  deed  taken  before 
a  vice  consul  in  Hawaii  In  1857  Is  valid,  under 
Cat.  act  April  16,  1850,  autliorlzing  an  ac- 
knowledgment proved  without  the  United  States 
to  be  taken  by  any  judge,  etc.,  of  any  state, 
Kingdom,  or  Empire,  having  a  seal,  or  by  any 
consul  of  the  United  States  appointed  to  reside 
therein,  as  "any"  consul  embraces  consuls  of 
every  grade.     Mott  v.  Smith,  16  Cal.  553. 

In  AIcMInn  v.  O'Connor,  27  Cal.  238,  It  was 
held  that  a  consular  agent  in  Ireland  In  1859 
was  not  authorized  to  take  and  certify  the  ac- 
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knowledgment  of  a  deed  to  be  recorded  In  Cali- 
fornia. 

This  decision  does  not  distinguish  Mott  t. 
Smith.  16  Cal.  668,  although  the  same  statute 
was  in  effect  at  the  time  of  the  execution  of 
both  deeds. 

In  this  case  the  statnte  authorised  an  ac- 
knowledgm^it  before  a  "consul."  The  present 
statute  authorizes  an  acknowledgment  to  be 
made  before  a  "consul,  vice  consul,  or  commer- 
cial agent/*  and  this  decision  evidently  was  on 
the  ground  that  a  "consular  agent"  Is  not  em- 
braced within  the  statute  authorizing  the  ac* 
knowledgment  before  a  "consul." 

A  letter  of  attorney  to  be  used  in  bankrupt 
proceedings  may  be  administered  In  a  foreign 
country  before  a  United  States  consul,  under 
bankrupt  act,  f  20.  sub.  3,  providing  that  oaths 
required  by  the  act  may  be  administered  by  dip- 
lomatic or  consular  officers  of  the  United  States 
in  any  foreign  country.  Re  Sugenheimer,  91 
Fed.  Rep.  744. 

And  a  power  of  attorney  authorizing  a  suit 
to  be  brought  and  acknowledged  before  a  United 
States  consul  in  a  foreign  country  and  authenti- 
cated by  his  seal  is  sufficiently  proved  without 
any  other  evidence  of  the  genuineness  of  the 
signature  or  seal,  under  1  N.  Y.  Rev.  Stat.  747, 
2d  ed.  sub.  3,  authorising  an  acknowledgment 
of  a  deed  or  a  mortgage  to  be  made  before  a 
consul.     St.  John  v.  Croel,  6  Hill,  678. 

In  United  States  v.  Badeau,  88  Fed.  Rep.  672, 
it  was  said  that  when  a  state  statute  declares 
that  for  the  purpose  of  recording  mortgages  or 
deeds  or  powers  of  attorney  persons  in  London 
may  go  before  the  United  States  consul  and  ac- 
knowledge such  papers  in  the  form  prescribed 
by  the  state  law,  and  that  when  he  certifies  the 
fact  under  his  hand  and  seal  they  shall  be  en- 
titled to  be  recorded,  such  act  is  done  by  the 
consul  under  an  authority  wholly  in  pursuance 
of  a  state  law,  and  has  nothing  to  do  with  the 
business  of  the  consulate. 

h.  To  retain  sMp't  papers. 

Act  of  Congress  February  22,  1808,  requires 
masters  of  vessels  to  deposit  the  ship's  papers 
with  the  consul  at  the  arrival  In  a  foreign  port. 

This  act  does  not  apply  where  the  vessel  mere- 
ly touches  at  a  port  without  coming  to  an  entry 
or  transacting  any  business.  Toier  v.  White,  1 
Ware,  277. 

And  does  not  apply  where  the  arrival  is  not 
for  the  purpose  of  business  requiring  an  entry 
and  clearance.  Harrison  v.  Vose,  0  How.  872, 
18  L.  ed.  179;  Depoait  of  Shlp*s  Papers  with 
Consuls,  6  Ops.  Atty.  Oen.  168 ;  Shipmasters,  6 
Ops.  Atty.  Gen.  161 ;  Shipmasters  Abroad,  4  Ops. 
Atty.  Gen.  890. 

And  a  master  of  a  vessel  Is  not  required  to 
deposit  ship's  papers  in  the  hands  of  a  consul, 
where  the  consul  was  at  another  point  some  20 
miles  distant,  and  owing  to  the  weather  it  would 
have  been  dangerous  for  him  to  have  left  his 
ship  for  that  purpose.  Gould  v.  Stifles,  9  Fed. 
Rep.  169. 

A  consul  has  not  power  to  withhold  ship's 
papers  In  all  cases,  under  act  of  Congress  Au- 
gust 18,  1866,  I  28  (11  Stat,  at  L.  63),  provid- 
ing that  consuls  are  authorized  to  retain  ship's 
papers  until  payment  of  demands  and  wages 
where  suit  has  been  brought  and  the  vessel  re- 
leased on  bond.  He  may  detain  the  papers  to 
enforce  wages  in  certain  cases  and  consular  fees, 
but  has  no  power  to  decide  all  disputed  claims 
against  American  vessels.  9  Ops.  Atty.  Gen. 
884. 

A  penalty  for  not  depositing  the  ship's  regis- 
ter wHh  the  consul  oo  arrival  in  a  foreign  port, 
45  L.  R.  A. 


under  consular  act  1803,  chap.  62,  f  4,  provid- 
ing a  penalty  of  $600,  must  be  sued  for  within 
two  years,  under  act  of  Congress  1870,  chap.  86, 
f  31.     Parsons  v.  Hunter,  2  Sumn.  419. 

I.  To  license  illegal  aeU. 

A  consul  has  no  power  to  grant  a  license  to 
trade  with  an  enemy  or  to  do  any  illegal  act. 
But  a  license  to  trade  with  the  enemy  may  be 
ratified  by  the  government  represented  by  the 
consul. 

An  American  consul  at  Mexico  in  conjunction 
with  the  assent  ot  chief  officers  of  the  American 
squadron  at  Vera  Cruz,  cannot  license  a  neutral 
residing  in  Mexico  to  sail  his  vessel  under  the 
Mexican  flag  and  protect  the  same  during  war 
between  Mexico  and  this  country.  Rogers  t. 
The  Amado,  Newberry,  Adm.  400. 

In  this  case  the  alleged  license  was  only  a 
recommendation  by  the  consul  to  the  officers  of 
the  squadron  to  allow  the  vessel,  owner,  and 
family  to  pass  out  and  return,  and  she  was  cap- 
tured inside  Mexican  lines  some  six  months 
later,  having  a  Mexican  passport. 

A  license  made  by  a  consul  of  a  neutral  power 
with  a  citizen  of  a  belligerent  state  to  protect 
from  capture  merchandise  held  by  such  citizen 
within  the  enemy's  lines  is  against  public  policy 
and  void.  Coppell  v.  Hall,  7  Wall.  668,  19  Lt. 
ed.  246. 

But  a  certificate  for  limited  trade  in  an 
enemy's  country,  granted  by  a  British  consul 
and  also  by  a  British  vice  acknlral  to  an  Amer- 
ican vessel,  may  be  so  ratified  by  the  govern- 
ment as  to  entitle  a  release  on  capturo  by  a  Brit- 
ish ship.     The  Hope,  1  Dodson,  Adm.  226. 

The  advice  of  an  American  consul  in  a  for- 
eign port  gives  to  the  master  of  a  vessel  no  jus- 
tification for  an  Illegal  act  in  Imprisoning  sea- 
men.    Wilson  V.  The  Mary,  Gilpin,  81. 

J.  To  oontraet. 

A  consul  general  cannot  recover  on  a  eontract 
for  his  Influence  in  favor  of  a  military  arms 
company  to  have  his  government  purchase  arms 
from  that  company,  as  It  Is  against  public  pol- 
icy. Oscanyon  v.  Winchester  Repeating  Arms 
Co.  103  U.  S.  261,  26  L.  ed.  689. 

A  consul  selling  a  vessel  in  a  foreign  port  can- 
not at  such  sate  beoome  a  purchaser  indirectly, 
so  as  to  cut  out  a  prior  bottomry  bond.  Riley 
V.  The  Obeli  Mitchell,  N.  T.  Times,  May  16, 
1861,  Fed.  Cas.  No.  11,  889. 

k.  To  aerve  prooeea. 

A  consul  in  tlie  absence  of  any  statute  cannot 

serve  process  from  a  court  in  Louisiana  in  an 

action  to  have  a  curator  appointed,  where  the 

defendant  resides  in  France.    Be  Dumas,  32  La. 

Ann.  679. 

L  T. 


William  H.  QUI6LEY 

V. 

Alexander  B.  CLOUGH. 


( Mass. 


) 


A  barbed-wire  fence  runnlttgr  dlaaroA«l* 
It  from  tbe  eoruer  of  a  bouse  aeross 
tbe  irrasB  on  private  premises  to  a  street 
comer,  put  there  to  prevent  people  from  tak- 
ing a  short  cut  across  the  grass,  after  plain 
wire  fence  has  been  found  Ineffectual  for  that 

NoTS. — For  negligence  ai  to  barbed-wire 
fence,  see  also  Loveland  v.  Gardner  (Cal.)  4  U. 
R.  A.  896. 
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purpose,  does  not  make  the  owner  liable  to  a 
person  who^  by  mistake  after  dark,  left  the 
line  of  the  street,  walked  upon  the  grass,  and 
was  Injured  by  the  fence. 

(May  10,  1890.) 

EXCEPTIONS  by  plaintiflf  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence which  resulted  in  a  judgment  in  de- 
fendant's favor.     Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Arthi&r  H.  Russell  and  Ralph 
8.  Bartlett,  for  plaintiff: 

Chapter  272  of  the  acts  of  1884  provides: 
"No  barbed-wire  fence  shall  be  hereafter 
built  or  maintained  within  6  feet  above  the 
ground,  along  any  sidewalk  located  on  or 
upon  any  public  street  or  highway." 

If  the  fence  in  question  were  maintained 
in  violation  of  the  statute  it  wae  a  violation 
of  a  criminal  statute,  which  violation  is  in 
itself  evidence  of  negligence. 

Stone  V.  Boston  d  A,  Horse  R.  Co,  171 
Mass.  536,  41  L.  R.  A.  794;  Hanlon  v.  South 
Boston  Horse  R.  Co,  129  Mass.  310;  Hall  v. 
Ripley,  119  Mass.  135. 

The  decisions  relating  to  mantraps  and 
spring  guns  apply. 

Chenery  v.  Fitohhurg  R.  Co,  160  Mass.  211, 
22  L.  R.  A.  675;  Pierce  v.  Cunard  S,  S,  Co. 
153  Mass.  S7;  Marble  v.  Ross,  124  Mass.  44; 
Daniels  v.  "Neic  York  d  N,  E,  R,  Co,  154 
Mass.  349,  13  L.  R.  A.  248. 

A  landowner  owes  no  duty  to  a  trespasser 
except  that  he  must  not  wantonly  or  inten- 
tionally injure  or  expose  him  to  injury. 

If  the  fence  were  in  such  a  situation  and 
of  such  a  character  as  to  be  dangerous  to  per- 
sons passing  along  the  street  in  the  exercise 
of  due  care  it  became  the  duty  of  the  defend- 
ant to  take  all  proper  precautions  to  avoid 
danger. 

Larue  v.  Farren  Hotel  Co,  116  Mass.  67; 
Lynch  v.  Nurdin,  I  Q.  B.  29 ;  Birge  v.  Gardi- 
ner, 19  Conn.  507,  60  Am.  Dec.  261 ;  Hydrau- 
lic Works  Co.  V.  Orr,  83  Pa.  332;  Bird  v. 
Holhrook,  4  Bing.  628;  Beck  v.  Carter,  6 
Hun,  604;  Barnes  v.  Ward,  9  C.  B.  392; 
Hadley  v.  Taylor,  L.  R.  1  C.  P.  53 ;  Crogan 
V.  Schiele,  63  Conn.  186,  65  Am.  Rep.  88; 
Sioux  City  d  P.  R.  Co.  v.  Stout,  17  Wall. 
667,  21  L.  ed.  746;  Lane  v.  Atlantic  Works, 
111  Mass.  136. 

Messrs,  Alfred  Hemen-waj  and  Salem 
!>•  Charles,  for  defendant: 

The  statute  does  not  forbid  the  erection  of 
fences  of  barbed  wire.  It  only  regulates  their 
use  along  sidewalks.  The  statutory  provision 
is  not  to  b^  extended  by  construction. 

Where  the  plaintiff  is  a  trespasser,  the  de- 
fendant owes  him  no  duty  or  obligation,  ex- 
cept the  negative  one,  not  to  injure  him  ma- 
liciously or  with  gross  and  reckless  care- 
lessness. 

Johnson  v.  Boston  d  M.  R.  Co.  126  Mass. 
76;  Morrissey  v.  Eastern  R.  Co.  126  Mass. 
877,  30  Am.  Rep.  686;  Wright  v.  Boston  d 
M.  R.  Co.  129  Mass.  440. 
46  L.  R.  A. 


A  former  fence  had  been  replaced  by  this 
one,  so  that  the  defendant  held  out  no  invi- 
tation for  people  to  cross  his  premises.  It 
was  not  a  trap  for  which  the  defendant  would 
be  liable. 

Howland  v.  Vincent,  10  Met.  371,  43  Am. 
Dec.  442;  Rocktoood  v.  Wilson,  11  Cush.  226; 
Mistier  v.  O'Qrady,  132  Mass.  139;  Reardon 
V.  Thompson,  149  Mass.  267;  Mclntire  v. 
Roberts,  149  Afass.  450,  4  L.  R.  A.  619. 

If  the  plaintiff  voluntarily  left  the  side- 
walk and  passed  upon  the  defendant's  land 
where  he  had  no  right  to  go,  instead  of  step- 
ping into  the  street  where  he  could  find  a 
safe  way  provided  for  him  to  reach  his  team, 
he  was  guilty  of  taking  a  risk  which  the  law 
will  not  excuse,  and  he  wa«  not  in  the  exer- 
cise of  due  care. 

Taylor  v.  Carew  Mfg.  Co.  140  Mass.  160. 

Holmes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries. 
The  defendant  had  a  house  at  the  corner  of 
two  streets,  which  were  at  right  angles  to 
each  other,  and  the  sides  of  the  house  were 
parallel  to,  and  at  a  distance  from,  the 
streets.  The  defendant  maintained  a  barbed 
wire  fence  running  diagonally  from  the  cor- 
ner of  hie  house  across  the  grass  to  the  cor- 
ner of  the  streets.  The  plaintiff,  by  mistake, 
after  dark,  left  the  line  of  the  street,  walked 
upon  the  grass,  came  against  the  fence,  and 
was  injured.  The  judge  directed  a  verdict 
for  the  defendant,  and  the  case  is  here  on  ex- 
ceptions. 

It  does  not  need  argument  to  show  that 
this  was  not  a  fence  maintained  "along"  a 
sidewalk,  within  Stat.  1884,  chap.  272,  §  1. 
But  it  seems  that  there  had  been  a  plain- wire 
fence  in  the  same  place,  which  had  been  re- 
placed by  the  present  one,  and  it  appeared 
that  the  defendant  said  that  he  put  up  this 
one  because  the  plain- wire  fence  did  not  serve 
his  purposes.  The  plaintiff  argues  that,  es- 
pecially taking  this  indication  of  the  defend- 
ant's purpose  into  account,  the  defendant  is 
answerable,  on  the  principle  of  liability  for 
spring  guns.  Chenery  v.  Fitchhurg  R.  Co. 
160  Mass.  211,  213,  22  L.  R.  A.  676. 

But  we  are  of  opinion  that  the  ruling  was 
right.  Barbed  wire  is  well  known,  and  has 
been  widely  used  for  fencing,  as  more  effi- 
cient than  common  wire.  Not  only  does  ex- 
perience not  warrant  saying  that  the  use  of 
it  upon  a  man's  own  land,  upon  which  he  has 
a  right  to  expect  people  not  to  trespass, 
shows  an  expectation  that  they  will  come 
there,  and  an  intent  to  hurt  them  when  they 
do,  but  everyone  knows  the  contrary, — that 
barbed  wire  has  been  used  by  hundreds  of 
people  who  had  no  malicious  intent.  It  is 
or  has  been  a  common  article  of  commerce, 
and  the  use  of  it  simply  ehows  an  intent  to 
make  it  more  difficult  to  pass  the  line  of  the 
fence.  Therefore  the  limitation  laid  down  in 
Chenery  v.  Fitchhury  R,  Co.  160  Maps.  211, 
22  L.  R.  A.  676,  applies.  The  remark  of  the 
defendant  confirms,  rather  than  weakens,  our 
conclusion ;  for  it  implies  tfliat  the  plain-wire 
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fence  was  put  there  wit^  the  same  purpose 
as  the  barbed.  The  common  purpose  can  only 
have  been  to  prevent  people  from  taking  a 
short  cut  across  the  defendant's  grass,  and 
that  is  the  common  sense  of  the  matter. 

Marble  v.  Ross,  124  Mass.  44,  goes,  at  least, 
to  the  verge  of  the  law.  But  there  the  vi- 
cious stag  was  an  active  source  of  harm, 
which  attacked  the  trespasser.  Here  there 
was  nothing  but  an  inert  object,  intended  to 


prevent  trespassing,  which  could  do  no  harm 
unless  the  trespass  itself  brought  the  tres- 
passer into  contact  with  it.  See  Daniels  y. 
New  York  d  N.  E.  R.  Co,  154  Mass.  349,  13 
L.  R.  A.  248;  Holbrook  v.  Aldrich,  168  Mass. 
15,  36  L.  R.  A.  493;  Howland  v.  Vincent,  10 
Met.  371,  43  Am.  Dec.  442;  Mclntire  v.  Rob- 
erts, 149  Mass.  450,  452,  453,  4  L.  R.  A.  519. 
Exceptions  overruled. 


ALABAMA  SXJPREME   COURT. 


Brooks  FUI/LER,  Appt.^ 

V. 

STATE  of  Alabama. 


( 


Ala. 


) 


1.  TIte  parole  of  a  convict  is  in  the  nature 
of  a  conditional  pardon,  and  within  the  con- 
stitutional grant  of  the  pardoning  power  to 
the  governor. 

2.  A  convict  ivbo  elect*  to  accept  a  pa- 
role and  avails  himself  of  the  liberty  which 
it  confers  must  do  so  subject  to  the  conditions 
upon  which  alone  it  is  granted  to  him. 

8.  The  anmmary  arre«t  of  a  convict 
who  has  violated  his  parole,  and  his  summary 
return  or  remandment  to  servitude  or  Impris- 
onment under  his  sentence,  are  not  In  viola- 
tion of  the  constitutional  gaarantiea  govern- 
ing the  arrest  and  trial  of  criminals. 

(June  1,  1899.) 

APPEAL  by  petitioner  from  an  order  of 
the  Probate  Court  for  Montgomery 
County  denying  a  petition  for  writ  of  ha- 
beas corpus  to  obtain  the  release  of  petition- 
er from  custody  to  which  he  had  been  com- 
mitted for  violation  of  his  parole.    Affirmed. 

Fuller  was  convicted  of  assault  with  in- 
tent to  murder.  The  governor  paroled  him 
under  authority  of  Code  1896,  §§  5461,  5462. 
He  subsequently  issued  an  order  reciting 
that  he  had  received  information  that  Ful- 
ler had  violated  his  parole,  and  directing 
tbat  he  be  delivered  to  the  convict  depart- 
ment to  serve  out  his  term  according  to  law. 
He  was  thereupon  reincarcerated,  and  he 
filed  a  petition  for  his  release  upon  the 
ground  of  lack  of  authority  for  his  recom- 
mitment. 

Further  facts  appear  in  the  opinion. 

Mr.  John  W.  A.  Sandford,  Jr.,  for  ap- 
pellant. 

Mr,  Charles  G.  Brown,  Attorney  Gen- 
eral, for  appellee. 

McOlellan,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Section  12  of  article  5  of  the  Constitution 
confers  the  pardoning  power  on  the  govern- 
or in  this  language:  "The  governor  shall 
have  power  to  remit  fines  and  forfeitures, 
under  such  rules  and  regulations  as  may  be 

NoTR. — ^As  to  parole  of  convict,  see  also  PeiT 
pie    V.  Cummings  (Mich.)  14  L.  R.  A.  285,  and 
note. 
45  L.  R.  A. 


prescribed  by  law,  and,  after  conviction,  to 
grant  reprieves,  commutation  of  sentence, 
and  pardons  (except  in  cases  of  treason  and 
impeachment)."  It  is  the  settled  law  that 
this  grant  includes  power  to  grant  condi- 
tional pardons,  the  condition  to  be  either 
precedent  or  subsequent,  and  of  any  nature, 
so  long  as  it  is  not  illegal,  immoral,  or  impos- 
sible of  performance,  and  that  a  breach  of 
the  condition  avoids  and  annuls  the  pardon. 
Ex  parte  Wells,  18  How.  307,  15  L.  ed.  421 : 
Woodward  v.  Murdoch,  13  Crim.  L.  Mag. 
71,  and  notes  (124  Ind.  439);  Arthur  y 
Craig,  48  Iowa,  264,  30  Am.  Rep.  395;  State 
V.  Barnes,  32  S.  C.  14,  6  L.  R.  A.  743,  and 
cases  cited;  State,  O'Connor,  ▼.  Wolfer,  53 
Minn.  135,  19  L.  R.  A.  783,  and  cases  cited ; 
note  to  People  y.  Cummings  (Mich.)  14  L». 
R.  A.  285. 

Tlie  parole  of  a  convict  is  in  the  nature  of 
a  conditional  pardon,  and  within  the  constitu- 
tional grant  of  the  pardoning  power  to  the 
governor.  The  power  to  grant  pardons,  ab- 
solute or  conditional,  cannot,  of  course,  be 
taken  away  from  the  executive,  nor  limited 
by  legislative  action,  but  the  general  assem- 
bly may  enact  laws  to  render  its  exercise 
convenient  and  eflicicnt.  Kennedy's  Case^ 
135  Mass.  48.  The  legislature  of  this  state 
has  enacted  such  a  law  in  respect  of  that  de- 
scription of  conditional  pardons  known  as 
"paroles,"  and  this  statute  is  now  embodied 
in  §§  5461,  5462,  Code,  which  are  as  follows: 

"Sec.  5461.  Governor  may  Suspend  Sen- 
tence and  Parole  Convict  on  Good  Behavior. 
The  governor  may,  whenever  he  thinks  best, 
authorize  and  direct  the  discharge  of  any  con- 
vict from  custody  and  suspend  the  sentence 
of  such  convict  without  granting  a  pardon 
and  prescribe  the  terms  upon  which  a  con- 
vict so  paroled  shall  Wve  his  sentence  sus- 
pended. 

"Sec.  5462.  Convict  Failing  to  Observe 
Terms  of  Parole  may  be  Rearrested  and  Re- 
quired to  Serve  Out  Sentence.  Upon  the 
failure  of  any  convict  to  observe  the  condi- 
tions of  his  parole,  to  be  determined  by  the 
governor,  the  governor  shall  have  authority 
to  direct  the  rearrest  and  return  of  such  con- 
vict to  custody,  and  thereupon  said  convict 
shall  be  required  to  carry  out  the  sentence 
of  the  court  as  though  no  parole  had  been 
granted  him." 

These  sections  are  really  not  open  to  con- 
struction, and  little  need  be  said  in  their  in- 
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terpretation.  The  parole  does  not  in  any 
wise  displace  or  abridge  the  sentence.  It 
merely  stops  its  execution  for  a  time  only, 
it  may  be,  or  indefinitely,  it  may  prove.  It 
suspends,  not  destroys.  The  suspension  is 
like  thait  which  occurs  constantly  in  the  ad- 
ministration of  criminal  laws  where  the  de- 
fendant appeals  from  the  judgment  of  con- 
viction. The  execution  of  the  sentence  is 
by  the  appeal  superseded  and  postponed 
pending  the  appeal,  and,  if  the  judgment  is 
affirmed,  the  execution  of  the  sentence  there- 
upon begins,  and  continues  for  the  period  set 
down  originally  in  the  judgment.  So  the 
word  is  used  in  this  statute,  and,  upon  con- 
dition broken,  the  sentence,  which  has  all 
Along  hung  in  its  entirety  over  the  liberty  of 
tlie  parol^  convict,  is  to  be  executed  upon 
him  "as  though  no  parole  had  been  granted 
to  him."  This  is  the  plain  meaning  of  the 
statute;  and,  so  interpreted,  it  involves,  of 
r4ece3sai'y  consequence,  the  proposition  that 
upon  condition  broken,  even  after  the  time 
&t  which  the  sentence  would  have  ended  but 
for  its  suspension,  the  convict  may  still  be 
remanded  to  custody;  that  the  unserved,  and 
hence  unexpired,  part  of  the  sentence — that 
part  which  he  was  released  from  serving 
•during  the  period  of  durance  originally  spec- 
ified— may  be  executed  upon  him.  So  the 
law  is  written. 

That  it  was  competent  for  the  legislature 
to  so  provide,  we  entertain  no  serious  doubt. 
A  parole,  like  every  other  pardon,  is  subject 
to  rejection  or  acceptance  by  the  convict. 
He  has  an  unfettered  election  in  that  regard, 
and  the  executive  order  is  not  effective  or 
operative  until  it  has  been  accepted  by  him. 
If  he  prefers  to  serve  out  his  sentence,  as 
originally  imposed  upon  him,  to  a  suspension 
of  it  by  subjecting  himself  to  the  conditions 
nominated  in  the  parole,  he  has  the  clear 
right  to  do  so.  But  if  he  elects  to  accept 
the  parole,  and  avails  himself  of  the  liberty 
it  confers,  he  must  do  so  upon  the  conditions 
upon  which  alone  it  is  granted  to  him.  One 
of  these  conditions  is  that  his  sentence  shall 
continue  in  fieri  and  that  the  governor  shall 
have  the  power  to  execute  it  in  full  upon 
bim  should  he  forfeit  the  liberty  and  im- 
munity conditionally  secured  to  him  by  the 
executive  order.  Tliat  a  convict,  having  only 
a  short  time  remaining  of  his  sentence., 
would  make  an  unwise  choice  by  accepting 
a  parole,  upon  onerous  conditions,  for  a 
breach  of  which  he  might,  years  after,  be 
remanded  to  complete  his  sentence,  affords 
no  argument  against  the  constitutional  in- 
tegrity of  the  enactment.  That  a  person 
cannot  by  convention  with  the  governor 
become  a  convict,  and  that  by  mere  conven- 
tion with  the  executive  a  convict  cannot 
alter  his  term  of  servitude,  or  the  dates  at 
which  it  i«)  to  begin  and  end,  is  no  impeach- 
ment of  a  statute  which  provides  for  such 
alterations, — for  the  suspension  of  a  sentence 
during  a  part  of  its  original  period,  and  it^ 
execution  as  to  such  part  at  a  time  beyond 
that  fixed  in  the  judgment  of  conviction  for 
its  termination.  The  same  power  which 
provides  for  the  original  sentence — the  law- 
45  L.  R.  A. 


making  power  of  the  land — provides,  also,  in 
this  instance,  for  its  suspension,  and  for  its 
ultimate  execution,  in  a  given  contingency, 
at  another  and  different  time,  and  it  ia 
equally  potent  in  both  respects.  And  the 
postponing  of  the  sentence  in  such  case  is 
not  merely  by  convention  with  the  governor, 
but  is,  by  force  of  a  potential  statute,  well 
within  legislative  competency  to  deal  with 
the  execution  of  sentences  imposed  upcm 
convicts.  It  is  the  law  that  in  such  case 
postpones,  under  certain  circumstances,  the 
execution  of  the  sentence  to  another  time, 
just  as  it  is  the  law  which  postpones,  upon 
appeal  taken,  the  execution  of  sentence  un- 
til another  time.  So  it  has  been  ruled  of  a 
similar  statute  in  Massachusetts  {Conlon's 
Case,  148  Mass.  168) ;  such  is  the  view  of  the 
supreme  court  of  Minnesota,  expressed  in  a 
well-considered  opinion  {State,  O'Connor,  v. 
Wolfer,  63  Minn.  135,  19  L.  R.  A.  783)  ;  and 
in  South  Carolina  a  like  result  is  rested 
alone  upon  the  governor's  constitutional 
pardoning  power  {State  v,  Barnes,  32  S.  C. 
14,  6  L.  R.  A.  743,  and  cases  there  cited). 
And  at  an  earlier  day  it  was  supposed  in 
Massachusetts  to  be  necessary  to  provide  by 
statute  that  the  time  during  which  the  con- 
vict is  at  large  under  parole  should  not  be 
deducted  from  the  unexpired  sentence  upon 
his  remand  men  t  for  breach  of  the  condition 
of  the  parole,  to  the  end  that  he  should  be 
made  to  serve  beyond  the  time  fixed  for  the 
termination  of  the  original  sentence. 
West's  Case,  111  Mass.  443.  This  statute 
was  afterwards  amended  as  indicated  in 
Conlon's  Case,  148  Mass.  168.  See  also,  on 
the  general  question  of  the  constitutionality 
of  statutes  providing  for  paroling  convicts. 
State,  Atty.  Gen.,  v.  Peters,  43  Ohio  St  629! 
But  it  is  insisted  that  this  statute,  in  so 
far  as  it  undertakes  to  authorize  the  gov- 
ernor to  determine  that  the  condition  of  the 
parole  has  not  been  complied  with,  and  the 
summary  arrest  of  the  convict  thereupon  by 
the  direction  of  the  governor,  and  his  sum- 
mary return  or  remandment  to  servitude  or 
imprisonment  under  the  sentence,  is  viola- 
tive of  organic  guaranties  of  jury  trial,  that 
no  warrant  shall  be  issued  to  seize  any  per- 
son without  probable  cause,  supported  by 
oath  or  affirmation,  etc.  This  position  takes 
no  account  of  the  fact  that  the  person  being 
dealt  with  is  a  convict,  that  he  has  already 
been  seized  in  a  constitutional  way,  been 
confronted  by  his  accusers  and  the  witnesses 
against  him,  been  tried  by  the  jury  of  his 
peers  secured  to  him  by  the  Constitution, 
and  by  them  been  convicted  of  crime,  and 
been  sentenced  to  punishment  therefor.  In 
respect  of  that  crime  and  his  atfitude  before 
the  law  after  conviction  of  it,  he  is  not  a 
citizen,  nor  entitled  to  invoke  the  organic 
safeguards  which  hedge  about  the  citizen's 
liberty,  but  he  is  a  felon,  at  large  by  the 
mere  grace  of  the  executive,  and  not  en- 
titled to  be  at  large  after  he  has  breached 
the  conditions  upon  which  that  grace  was 
extended  to  him.  In  the  absence  of  this 
statute,  a  convict  who  had  broken  the  con- 
ditions of  a  pardon  would,  if  there  were  no 
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question  of  his  identity  or  the  fact  of  breach 
of  the  conditions,  be  subject  to  summary 
arrest,  and  remandment,  as  matter  of 
course,  to  imprisonment,  under  the  original 
sejitenoe  by  the  court  ol  his  conviction,  or 
any  court  of  co-ordinate  or  superior  juris- 
diction,— ^a  purely  formal  proceeding.  If  the 
person  arrested  denied  his  identity  with  the 
convict  sought  to  be  remanded,  he  might  be 
entitled  to  a  jury  triid  on  that  issue  alone. 
If  he  denied  only  the  alleged  breach  of  the 
conditions  of  his  enlargement,  he  would  not 
be  entitled  to  a  jury  on  that  issue,  but  it 
would  be  determinable  in  a  summary  way, 
by  the  court  before  whom  he  is  brought.  But 
the  statute  supervenes  to  avoid  the  necessity 
for  any  action  by  the  courts  in  the  premises. 
The  executive  clemency  under  it  is  extended 
upon  the  conditions  named  in  it,  and  he  ac- 
cepts it  upon  those  conditions.  One  of  these 
is  that  the  governor  may  withdraw  his  grace 
in  a  certain  contingency,  and  another  is  that 
the  governor  shall  himself  determine  when 
that  contingency  has  arisen.  It  is  sa  if  the 
convict,  with  full  competency  to  bind  him- 
self in  the  premises,  had  expressly  con- 
tracted and  agreed  that,  whenever  the  gov- 
ernor should  conclude  that  he  had  violated 
the  conditions  of  his  parole,  an  executive  or- 
der for  his  arrest  and  remandment  to  prison 
should  at  once  issue,  and  be  conclusive  upon 
him.    Of  course,  if,  in  the  execution  of  the 


order  of  arrest,  the  wrcmg  man  should  be 
taken,  he  would  be  entitled  to  enlargement 
on  habeas  corpus;  but  there  is  no  question 
of  identity  in  the  case  before  us.  Upon  such 
determination  by  the  governor,  evidenced  by 
the  executive  order  of  arrest,  the  parole  is 
avoided,  and  the  person  who  has  been  at 
large  upon  it  at  once  falls  into  the  category 
of  an  escaped  convict,  so  far  as  measures  for 
his  apprehension  and  remandment  under  the 
original  sentence  are  concerned,  and  he  is, 
no  more  than  an  escaped  convict,  entitled  to 
freedom  from  arrest,  except  upon  probable 
cause,  supported  by  oath  or  affirmation,  nor 
to  a  trial  by  jury,  nor  to  his  day  in  court 
for  any  purpose.  Kennedy's  Case,  135  Mass. 
48;  Conlon'8  Case,  148  Mass.  168;  Arthur  v. 
Craigy  48  Iowa,  264,  30  Am.  Rep.  395 ;  State, 
O'Connor,  v.  Wolfer,  53  Minn.  135,  19  L.  R. 
A.  783. 

Appellant  relies  mainly  upon  the  case  of 
People  V.  Cummings,  decided  by  the  su- 
preme court  of  Michigan,  88  Mich.  249. 
Neither  the  argument  nor  the  conclusion  in 
that  case  is  satisfactory,  and  its  unsound- 
ness is  denoonstrated,  we  think,  in  the  notes 
appended  to  the  report  of  it  in  14  L.  R.  A. 
285. 

The  order  of  the  probate  judge  denying  the 
convict's  petition  for  habeas  corpus  is  in 
consonance  with  the  forgoing  views,  and  it 
will  be  affirmed. 
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STATE  of  Indiana,  Appt,, 

V, 

Qeorge  HOGRIEVER. 
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!•  An  alBdavit  cliararlttir  violation  of  a 
■tatute  against  playing  baseball  on  Sunday 
where  an  admittance  fee  is  charged  need  not 
set  out  the  name  oif  any  person  paying  such 
fee. 

2.  A  Atatute  prohibltlagr  baseball  on 
Sunday  where  any  fee  is  charged  Is  not 
void  for  uncertainty  and  ambiguity  because 
it  does  not  describe  what  is  meant  by  "fee" 
or  by  whom  It  is  to  be  paid. 

8.  The  rule  tbat  a  penal  statute  Is  to 
be  ntrlctly  eonstrned  should  not  be  un- 
reasonably applied  so  as  to  defeat  the  sover- 
eign will,  when  that  will  is  expressed  with 
ordinary  certainty  and  is  easily  Intelligible. 

4.  The  coniititntional  prohibition 
aorainut  class  levinlation  Is  not  violated 
by  a  statute  prohibiting  the  playing  of  base- 
ball »B  Sunday  where  a  fee  is  charged,  under 
a  penalty  of  a  fine  upon  the  players. 

NoTB. — As  to  constitutionality  of  statute  pro- 
hibiting  baseball  on  Sunday,  see  also  State  v. 
Powell   (Ohio)  41  L.  R.  A.  854. 

As  to  constitutional ity  of  Sunday  laws  in 
general*  see  note  to  Judeflnd  y.  State  (Md.)  22 
L.  B.  A.  721;  also  People  v.  Havnor  (N.  Y.)  31 
L.  R.  A.  C80;  Eae  parte  Jentzsch  (Cal.)  32  L. 
R.  A.  664  ;  and  Eden  v.  People  (111.)  32  L.  B. 
A.  659. 
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6*  Imposinir  a  largrer  penalty  on  per- 
sons ivho  play  baseball  on  Sunday  in 
violation  of  a  statute  than  upon  those  who 
are  engaged  In  hunting,  fishing,  rioting,  quar- 
reling, and  in  acts  of  common  labor,  does  not 
violate  the  coostitutional  right  of  dtlaens 
to  equal  privileges  and  Immunities. 

(May  28,  1899.) 

APPEAL  by  the  State  from  a  judgment  of 
the  Criminal  Court  for  Marion  County 
quashing  an  affidavit  charging  defendant 
with  playing  baseball  on  Sunday  in  viola- 
tion of  statute.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  L.  Taylor,  Attorney 
General,  Merrill  Moores,  uid  O.  O.  Had- 
lej,  for  appellant: 

It  is  difficult  to  see  how  any  law  which 
simply  forbids  'Splaying  any  game  of  base- 
ball  where  any  fee  is  charged,  or  where  any 
reward  or  prize  or  profit,  or  article  of  value, 
is  dependent  upon  the  result  of  the  game,  on 
the  first  day  of  the  week,  commonly  called 
Sunday,"  can  interfere  with  any  man's  right 
of  worship  or  freedom  of  thought  or  give 
preference  to  any  particular  creed. 

It  is  an  article  of  faith  in  the  religion  of 
a  very  extensive  religious  body  that  polyg- 
amy is  a  religious  duty,  and  yet  it  has  be^ 
absolutely  forbidden  by  the  laws  of  the 
various  states  and  of  the  United  States,  and 
such  laws  have  been  uniformly  sustained  as 
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conetitutional,  and  as  not  impairing  relig- 
ions freedom  or  liberty  of  conscience;  nor 
does  religious  belief  or  duty  constitute  any 
defense  to  a  prosecution  for  violating  a 
penal  statute. 

H^ynolda  v.  Uniied  States,  98  U.  S.  161, 
25  L.  ed.  248. 

The  Sunday  laws  are  not  in  contravention 
of  the  constitutional  guaranty  of  religious 
libertv 

State  V.  Powell,  58  Ohio  St.  324,  41  L.  R. 
A.  854;  Voglesong  v.  State,  9  Ind.  114; 
Foltz  V.  State,  33  Ind.  216;  Johns  v.  State, 
78  Ind.  333,  41  Am.  Rep.  577;  Shaw  v.  Will- 
iams,  87  Ind.  158,  44  Am.  Rep.  756;  State 
V.  Ooode,  6  Ohio  N.  P.  181;  Frolickstein  v. 
Mobile,  40  Ala.  725;  Scales  v.  State,  47  Ark. 
482,  58  Am.  Rep.  768;  Ea  parte  Andrews, 
18  Cal.  684;  Ex  parte  Burke,  59  Oal.  13; 
(htnn  V.  State,  89  Ga.  342;  Hennington  v. 
State,  90  Ga.  396,  4  Inters.  Com.  Rep.  413; 
State,  Walker,  v.  Judge  of  Section  "A,"  39 
La.  Ann.  136;  Judefind  v.  State,  78  Md.  515, 
22  L.  R.  A.  721;  Com.  v.  Has,  122  Mass. 
42;  State  v.  Amhs,  20  Mo.  216;  St.  Joseph 
V.  Elliott,  47  Mo.  App.  422;  State  v. 
O'Rourk,  35  Neb.  614,  17  L.  R.  A.  830; 
Lindenmullei'  v.  People,  33  Barb.  548;  Neu- 
endorff  v.  Duryea,  69  N.  Y.  562,  25  Am.  Rep. 
235;  Specht  v.  Com.  8  Pa.  322,  49  Am.  Dec. 
618;  Charleston  v.  Benjamin,  2  Strobh.  L. 
608,  49  Am.  Dec.  608;  Oahel  v.  Houston,  29 
Teic.  346;  Ex  parte  Sundstrom,  25  Tex. 
App.  151 ;  Smith  v.  Wilcox,  24  N.  Y.  353,  82 
Am.  Dec.  303;  Church  of  the  Holy  Trinity 
V.  United  States,  143  U.  S.  470,  36  L.  ed. 
231. 

From  the  very,  beginning  of  the  law  person- 
al liberty  has  be^  restricted  by  the  old 
maxim  Sic  utere  tuo  ut  alienum  nonlcsdas. 
This  liberty  of  action  has  always  been  re- 
stricted by  the  police  power  of  the  state. 

Health  Department  of  New  York  v.  Trini- 
ty Church,  145  N.  Y.  39,  27  L.  R.  A.  710; 
State  V.  Powell,  58  Ohio  St.  324,  41  L.  R. 
A.  864;  State  v.  O'Rourk,  35  Neb.  628,  17  L. 
R.  A.  830;  Frolickstein  v.  Mobile,  40  Ala. 
728;  Ex  parte  Andrews,  18  Cal.  681;  Hen- 
nington V.  State^  90  Ga.  397,  4  Inters.  Com. 
Rep.  413;  People  v.  Griffin,  1  Idaho,  479; 
State,  Walker,  v.  Judge  of  Section  "A",  39 
La.  Ann.  137 ;  People  v.  Bellet,  99  Mich.  156, 
22  L.  R.  A.  698;  lAndenmuller  v.  People,  33 
Barb.  648;  Veuendorff  v.  Duryea,  69  N.  Y. 
661.  26  Am.  Rep.  236;  People  v.  Moses,  140 
N.  Y.  216 ;  People  v.  Havnor.  149  N.  Y.  202, 
31  L.  R.  A.  690;  H olden  v.  Hardy,  169  U.  S. 
392,  42  L.  ed.  791. 

Judges  ought  to  abstain  from  interfering 
with  the  «u*tion  of  the  legislature  where  the 
statute  does  not  impose  any  burdens  or  re- 
strictions, but  merely  prohibits  certain 
transactions  which  are  prejudicial  to  others. 

27  Am.  L.  Rev.  871;  Ex  parte  Andrews, 
18  Cal.  682:  People  v.  Havnor,  149  N.  Y. 
199,  31  L.  R.  A.  689;  State,  Duensing,  v. 
Boby,  142  Ind.  181,  33  L.  R.  A.  213. 

The  provision  of  the  Constitution  against 
the   impairment   of   the   obligation  of   con- 
tracts does  not  prevent  the  statutory  regula- 
tion of  future  contracts. 
46  L.  R.  A. 


Fry  V.  State,  63  Ind.  659,  30  Am.  Rep. 
238;  Churchman  v.  Martin,  64  Ind.  383; 
Hancock  v.  Yaden,  121  Ind.  366,  6  L.  R.  A. 
576;  McCracken  v.  Hay  ward,  2  How.  008, 
11  L.  ed.  397. 

This  is  by  no  means  the  first  time  in  the 
history  of  the  state  that  the  state  has  un- 
dertaken to  regulate  lawfid  occupations,  or 
the  uses  of  property. 

Eastman  v.  State,  109  Ind.  278,  68  Am. 
Rep.  400;  State,  Burroughs,  v.  Webster,  150 
Ind.  607,  41  L.  R.  A.  212;  Dent  v.  West 
Virginia,  129  U.  S.  114,  32  L.  ed.  623;  Hawk- 
er V.  New  York,  170  U.  S.  189,  42  L.  ed. 
1002;  Wilkins  v.  State,  113  Ind.  514;  Fern- 
er  V.  State,  151  Ind.  247;  Singer  v.  St(Ae, 
72  Md.  404,  8  L.  R.  A.  561;  People, 
Nechamcus,  v.  Warden  of  City  Pris- 
on, 144  N.  Y.  629,  27  L.  R.  A.  718;  Smith 
V.  Alabama,  124  U.  S.  466,  31  L.  ed.  508; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253;  Health  Department  of  New 
York  V.  THnity  Church,  145  N.  Y.  43,  27  L. 
R,  A.  710;  Fry  v.  State,  63  Ind.  552,  30  Am. 
Rep.  238;  Hancock  v.  Yaden,  121  Ind.  366, 
6  L.  R.  A.  576;  Churchman  v.  Martin,  54 
Ind.  383;  State  v.  Ohio  Oil  Co.  160  Ind.  21. 

If  playing  ball  on  Sunday  can  be  consti- 
tutionally forbidden  in  an  act  which  in- 
cludes it  with  other  offenses  {State  v. 
O'Rourk,  35  Neb.  614,  17  L.  R.  A.  830; 
State  V.  Williafns,  35  Mo.  App.  541 ;  State 
V.  Miller,  68  Conn.  373;  Re  Rupp,  33  App. 
Div.  468),  it  must  be  true  that  it  can  also 
be  forbidden  in  an  act  in  which  it  only  is  de- 
nounced, which  act  was  obviously  passed 
for  the  purpose  of  supplementing  the  gener- 
al Sunday  law,  and  supplying  what  the  leg- 
islature deemed  an  omission. 

Daniels  v.  State,  150  Ind.  348;  Johns  v. 
State,  78  Ind.  332,  41  Am.  Rep.  577 ;  Linden- 
muller  v.  People,  33  Barb.  548;  Neuendorff 
V.  Duryea,  GO  N.  Y.  567,  26  Am.  Rep.  235; 
People  V.  Moses,  140  N.  Y.  214;  People  v. 
Dennin,  35  Hun,  327;  Theisen  v.  McDavid, 
34  Fla.  440,  26  L.  R.  A.  234;  Neshit  v. 
State  (Kan.  App.)  54  Pac.  327;  State, 
Walker,  v.  Judge  of  Section  "A",  39  La. 
Ann.  136;  Bohl  v.  State,  3  Tex.  App.  685; 
Henningt07i  v.  State,  90  Ga.  396,  4  Inters. 
Cora.  Rep.  413;  State  v.  Baltimore  d  0.  R. 
Co.  24  W.  Va.  783,  49  Am.  Rep.  290 ;Norf oik 
d  W.  R.  Co.  V.  Com.  88  Va.  95,  13  L.  R.  A. 
107;  Hennington  v.  Georgia,  163  U.  S.  299, 
41  L.  ed.  166;  Schoolcraft  v.  Louisville  d  N. 
R.  Co.  92  Ky.  233,  14  L.  R.  A.  579;  Pitts- 
burg, C.  C.  d  St.  L.  R.  Co.  V.  Montgomery, 
162  Ind.  1 ;  Missouri  P.  R.  Co.  v.  Mackey, 
127  U.  S.  205,  32  L.  ed.  107;  Re  Oberg,  21 
Or.  406,  14  L.  R.  A.  577;  People  v.  Japinga, 
116  Mich.  222;  People  v.  Bellet,  99  Mich. 
151,  22  L.  R.  A.  696;  People  v.  Havnor, 
149  N.  Y.  195,  31  L.  R.  A.  689. 

As  to  ordinary  persons  there  can  be  no  de- 
nial that  the  state  has  the  same  right  to 
forbid  baseball  on  Sunday,  or  altogether,  if 
it  believes  it  to  be  detrimental  to  the  public 
welfare,  that  it  has  to  forbid  horse-racing,  or 
any  other  offenses  classed  as  mala  prohibita. 

State,  Duensing,  v.  Roby,  142  Ind.  192,  33 
L.  R.  A.  213. 
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An  affidavit  for  a  statutory  offense  is  suf- 
ficient if  H  describe  the  offense  in  substan- 
tially the  words  of.  the  statute,  and  it  is  not 
necessary  to  follow  the  exact  words  of  the 
statute,  but  equivalent  words  may  be  used. 

State  V.  Sarlle,  135  Ind.  200;  Sloan  v. 
State,  42  Ind.  671;  State  v.  Miller,  98  Ind. 
72;  State  v.  Sutton,  116  Ind.  527;  Riggs  v. 
State,  104  Ind.  261 ;  Franklin  v.  State,  108 
Ind.  47;  State  v.  Anderson,  103  Ind.  173; 
Hennvng  v.  State,  106  Ind.  389,  56  Am.  Rep. 
756;  Lavelle  v.  State,  136  Ind.  235;  State 
V.  Williams,  139  Ind.  45;  Voght  v.  State, 
146  Ind.  14;  Gillett,  Grim.  L.  §  132. 

The  distinction  has  never  been  drawn  be- 
tvKen  such  offenses  as  the  unlawful  sale  of 
liquor  to  persons  of  a  certain  class,  on  the 
one  hand,  and  the  keeping  open  a  place  for 
the  unlawful  sale  of  liquor  at  prohibited 
times,  or  without  lioenee. 

Black,  Intoxicating  Liquors,  §  464;  State 
v.  Crawford,  64  Ark.  194;  Netoman  v.  State, 
101  6a.  538;  State  v.  Moseli,  49  Kan.  142; 
Com,  V.  Mulrcy,  170  Mass.  106;  Hudson  v. 
State,  73  Miss.  784;  State  v.  Wingfield,  115 
Mo.  430;  State  v.  Ford,  47  Mo.  App.  601; 
Osgood  v.  People,  39  N.  Y.  451;  People  v. 
Polhamus,  8  App.  Div.  133;  State  v.  Del- 
laire,  4  N.  D.  312;  State  v.  Williams  (S. 
D.)  75  N.  W.  815;  State  v.  Bielhy,  21  Wis. 
209;  State  v.  Broton,  41  La.  Ann.  771;  Nel- 
son V.  United  States,  30  Fed.  Rep.  117; 
Hipes  V.  State,  18'Ind.  App.  428;  Button  ▼. 
State,  2  Ind.  App.  448. 

It  is  the  duty  of  the  judge  to  make  such 
construction  as  shall  suppress  all  evasions 
for  the  continuance  of  the  mischief.  When 
the  thing  done  is  substantially  that  which 
was  prohibited  it  falls  within  the  act  simply 
because,  according  to  the  true  construction 
of  the  statute,  it  is  the  thing  prohibited. 

Maxwell,  Interpretation  of  Statutes,  chap. 
4,  §  1,  p.  133;  Sutherland,  Stat.  Constr.  364; 
State  v.  Hirfich,  125  Ind.  212,  9  L.  R.  A. 
170;  State  v.  Indiana  d  I.  8.  R.  Co,  133  Ind. 
72,  18  L.  R.  A.  502;  State,  Duensing,  v. 
Roby,  142  Ind.  182,  33  L.  R.  A.  213;  State 
V.  Gerhardt,  145  Ind.  450,  33  L.  R.  A.  313. 

Ambiguity  and  doubt  are  no  ground  for 
holding  a  law  void. 

Pomeroy  v.  Beach,  149  Ind.  611;  Miller 
r.  State,  149  Ind.  607,  40  L.  R.  A.  109;  Van- 
cleave  V.  State,  150  Ind.  273;  Daniels  v. 
Slate,  150  Ind.  348;  State,  Burroughs,  v. 
Webster,  150  Ind.  607,  41  L.  R.  A.  212. 

ilfr.  Charles  S.  Wiltsie  also  for  appel- 
lant. 

Messrs,  Frank  B.  Burke  and  Henry 
IVarrnm,  for  appellee: 

The  affidavit  does  not  state  facts  sufficient 
to  constitute  a  public  offense. 

The  very  fact  that  the  affidavit  refers  to 
these  third  •  persons  ("spectators")  should 
have  suggested  to  the  pleader  that  particu- 
larity and  certainty  were  required  in  de- 
scribing them. 

Harris,  Grim.  L.  265,  266;  10  Enc.  PI.  & 
Pr.  pp.  505,  506;  State  v.  Stucky,  2  Blackf, 
289:  State  v.  Jackson,  4  Blackf.  49;  State  v. 
Noland,  29  Ind.  212;  Zook  v.  State,  47  Ind. 
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463;  Alexander  y.  State,  48  Ind.  394;  Mo- 
Laughlin  v.  State,  45  Ind.  338. 

The  affidavit  does  not  charge  an  offense 
under  §  2087.  The  statute  does  not  make 
it  a  misdemeanor  to  play  base  ball  on  Sun- 
day "where  admission  fee  is  charged  specta- 
tors to  witness  the  game." 

The  language  of  this  section  is  so  vague, 
indefinite,  and  uncertain  that  as  a  penal 
statute  it  is  void. 

The  fee  contemplated  is  a  license  or  privi- 
lege fee  which  may  be  exacted  for  such  game. 

Sumner  v.  State,  74  Ind.  52. 

The  act  ie  ambiguous  and  uncertain,  and 
therefore  void. 

Penal  statutes  must  be  strictly  construed. 

United  States  v.  Wiltherger,  5  Wheat.  95, 

5  L.  ed.  42;  Kent  v.  State,  8  Blackf.  163; 
Steel  V.  State,  26  Ind.  82 ;  Western  U.  Teleg, 
Co,  V.  Steele,  108  Ind.  163;  Western  U. 
Teleg  Co.  v.  Axtell,  69  Ind.  202. 

The  spirit  of  a  criminal  statute  will  pre- 
vail over  the  latter  only  to  secure  the  re- 
lease or  acquittal  of  one  charged  with  its 
violation.  It  never  overrides  the  letter  of 
the  law  to  subject  one  to  the  penalties  im- 
posed. 

United  States  v.  Reese,  5  Dill.  405 ;  United 
States  V.  Whittier,  5  Dill.  35 ;  United  States 
V.  Qarj-etson,  42  Fed.  Rep.  26. 

A  court  cannot  create  a  penalty  by  con- 
struction, but  must  avoid  it  by  construction 
unless  it  is  brought  within  the  letter  and  the 
necessary  meaning  of  the  act  creating  it. 

Western  U.  Teleg,  Co,  v.  Awtell,  69  Ind. 
202;  Western  U,  Teleg,  Co.  v.  Wilson,  108 
Ind.  311;  Burgh  v.  State,  McCormick,  108 
Ind.  134;  Fletcher  v.  Sondes,  3  Bing.  580; 
Cooley's  Bl.  Com.  "92 ;  King  v.  Bond,  1  Barn. 

6  Aid.  392;  Ex  parte  McNulty,  77  Gal.  104. 
Grimes  cannot  be  created  by  vague  impli- 
cations. 

Atlanta  v.  White,  33  Ga,  229;  Underhill 
V.  Longridge,  29  L.  J.  M.  C.  N.  S.  65 ;  West- 
em  U.  Teleg.  Co.  v.  Steele,  108  Ind.  163: 
Maxwell,  Interpretation  of  Statutes,  368; 
Coke,  Inst.  4,  p.  332;  Endlich,  Interpreta- 
tion of  Statute^*,  329;  Ex  parte  McNulty,  77 
CaJ.  164;  United  States  v,  Fisher,  2  Cranch, 
390,  2  L.  ed.  314;  Andrews  v.  United  States. 
2  Story,  203 ;  United  States  v.  Reese,  92  U. 
S.  214,  23  L.  ed.  563. 

The  courts  have  no  authority  to  supply 
words  of  limitation  or  give  a  meaning  to  a 
penal  statute  that  the  statute  itself  does  not 
contain. 

Endlich.  Interpretation  of  Statutes,  §  24; 
McConvill  V.  Jersey  City,  39  N.  J.  L.  38; 
State  V.  Partlow,  91  N.  G.  550,  49  Am.  Rep. 
652. 

If  the  facts  are  capable  of  two  construc- 
tions, one  leading  to  conviction  and  one  to 
acquittal,  the  defendant  ifl  entitled  to  that 
construction  that  will  acquit. 

Dickinson  v.  Fletcher,  L.  R.  9  C.  P.  7 ;  Pot- 
ter's Dwarr.  Stat.  225;  United  States  v, 
Reese,  5  Dill.405 ;  Kent  v.  State,  8  Blackf.  163. 

When  there  is  such  an  ambiguity  in  a 
penal  statute  as  to  leave  reasonable  doubt 
of  its  meaning,  it  is  the  duty  of  the  court 
not  to  inflict  the  penalty. 
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Com.  Y.  Standard  Oil  Co,  101  Pa.  119; 
The  Enterprise,  1  Paine,  32;  Hines  v.  Wil- 
mington d  W,  jR.  Co,  95  N.  C.  434;  State 
Y.  Finch,  37  Minn.  433. 

Dowling,  J.,  delivered  the  opinion  of  the 
<X)urt : 

The  appellee,  with  three  other  persons^ 
was  charged,  upon  affidavit,  in  the  police 
court  of  the  city  of  Indianapolis,  with  a  vio- 
lation of  the  statute  prohibiting  the  playing 
of  baseball  on  Sunday  where  any  fee  is 
charged.  He  was  found  guilty  and  fined. 
He  appealed  to  the  Marion  criminal  court, 
and  on  his  motion  the  affidavit  was  quashed, 
and  he  was  discharged.  The  state  appealed, 
and  the  error  assigned  is  the  ruling  of  the 
court  on  the  nwtion  to  quash. 

The  affidavit  thus  brought  under  review 
is  in  these  words: 


NA,  1 

\88: 

U»OLIS.   J 


Statb  of  Indiana, 
Mabion  County 
City  of  Indianapolis 

Be  it  remembered  that  on  this  day  before 
the  judge  of  the  police  court  of  the  city  of 
Indianapolis  personally  came  Chris  Kriiger, 
who,  being  duly  sworn,  upon  his  oath  says 
that  Albert  H.  Pardee,  George  Hogriever, 
Ed.  H.  Deady,  Jess.  Hoffmeister,  late  of 
said  city  and  county,  on  the  22d  day  of  May, 
in  the  year  of  1898,  at  and  in  the  city  of 
Indianapolis,  county  aforesaid,  did  then  and 
there  unlawfully  engage  in  playing  a  game 
of  baseball,  where  an  admittance  fee  of 
twenty-five  cents  each  was  charged,  and  paid 
by  the  spectators  then  and  there  being,  the 
said  day  being  the  first  day  of  the  week, 
commonly  called  Sunday,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Indiana. 

[Signed]'  Chris  Kruger. 

Subscribed  and  sworn  to  before  me  this 
23d  day  of  May,  1898. 

Charles  E.  Cox,  Judge. 

The  affidavit  is  assailed  upon  the  grounds 
(1)  that  it  does  not  state  facts  sufficient  to 
constitute  a  public  offense;  (2)  that  the  act 
of  the  legislature  upon  which  it  is  based  is 
unconstitutional;  and  (3)  that  the  said  act 
is  ambiguous  and  uncertain,  and  therefore 
void. 

The  statute  so  assailed  is  in  these  words: 
'*It  shall  be  unlawful  for  any  person  or  per- 
sons to  engage  in  playing  any  game  of  base- 
ball where  any  fee  is  charged,  or  where  any 
reward,  or  prize,  or  profit,  or  article  of  value 
is  depending  upon  the  result  of  such  game, 
on  the  first  day  of  the  week,  commonly  called 
Sunday,  and  every  person  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and  up- 
on conviction  shall  be  fined  in  any  sum  not 
exceeding  $25."  Acts  1885,  p.  127  (Burns's 
Rev.  Stat.  1894,  §  2087).  Among  the  ob- 
jections taken  to  the  sufficiency  of  the  af- 
fidavit, it  is  urged  that  if  the  word  "fee," 
in  the  statute,  means  a  charge  for  admission, 
then  the  name  of  some  person  paying  it 
should  be  stated,  and  in  support  of  this  ob- 
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jection  we  are  referred  to  10  Enc.  PL  &  Pr. 
pp.  505,  506;  Harris,  Crim.  L.  pp.  265,  266; 
State  V.  Stucky,  2  Blackf.  289;  State  v. 
Jackaon,  4  Blackf.  49;  State  v.  Noland,  29 
Ind.  212;  Zook  v.  State,  47  Ind.  463;  Alex- 
ander V.  State,  48  Ind.  394;  and  McLaugh- 
lin V.  State,  45  Ind.  346.  But  the  rule  as 
laid  down  in  these  authorities  goes  only  to 
the  extent  that  when  the  names  of  third 
paj-ties  enter  into  the  offense,  and  are  neces- 
sary for  the  description  of  the  crime  charged, 
and  for  its  identification,  they  must  be  set 
out.  In  the  case  of  State  v.  Stucky  the  in- 
dictment charged  a  sale  of  liquor  '*to  divers 
persons"  without  license.  Held,  that  the 
names  of  the  persons  should  be  stated,  if 
known.  In  State  v.  Jackson  the  charge  of 
selling  liquor  to  an  Indian  of  the  Miami 
tribe,  whose  name  was  unknown,  was  held 
good.  State  v.  Noland  was  an  indictment 
for  suffering  a  house  to  be  used  for  gaming. 
Held,  that  the  names  of  the  persons  who 
were  suffered  to  gamble  should  be  set  out, 
if  known.  Zook  v.  State  and  Alexander  y. 
State  were  prosecutions  against  owners  of 
billiard  tables  for  permitting  minors  to 
play  billiards.  Held,  that  the  names  of  the 
minors,  and  of  the  persons  with  whom  they 
played,  should  be  stated,  or  the  reason  given 
for  not  doing  so.  McLaughlin  y.  State  was 
an  indictment  for  selling  liquor  to  persons 
intoxicated,  etc.  Held,  that  the  names  of 
the  persons  to  whom  sales  were  made  should 
be  set  out,  if  known.  It  will  be  observed 
that  none  of  these  offenses  bears  the  least 
resemblance  to  the  misdemeanor  before  the 
court,  in  its  character,  circumstances,  or  le- 
gal description,  and  the  rule  which  govern? 
those  cases  does  not  apply  to  the  offense  set 
forth  in  this  record.  The  object  and  mean- 
ing of  the  statute  under  examination  are 
plain.  The  intention  of  the  people  of  the 
state  was  by  this  law  to  prohibit  the  playing 
of  baseball  on  Sunday  where  a  fee  wa« 
charged.  "Where"  signifies,  "a  place  at 
which,"  or,  "under  circumstances  in  which." 
Standard  Diet.;  Webster,  International 
Diet.  The  law  applies  to  exhibitions  in 
which  the  actors  or  players  engage  in  the 
game  of  baiseball.  It  discriminates  between 
free  exhibitions  of  this  kind,  and  those  where 
a  fee  must  be  paid  by  the  persons  witness- 
ing the  performance.  It  knows  but  two 
parties  to  such  an  exhibition, — ^the  players 
and  the  spectators.  It  does  not  in  the  least 
concern  itself  with  managers  or  owners  of 
baseball  teams,  lessors  or  lessees  of  the 
grounds  where  the  game  is  played,  or  the 
proprietors  of  adjoining  lands  or  buildings. 
It  is  immaterial  to  whom  the  fee  is  paid, 
whether  directly  to  the  players,  to  their 
agent  or  manager,  or  to  some  person  or  com- 
pany hiring  or  otherwise  securing  the  serv- 
ices of  the  players.  The  natural  meaning 
and  obvious  signification  of  the  word  "fee," 
in  ite  connection  in  this  statute,  is  the  sum 
charged  each  person  admitted  to  witness  the 
game  of  baseball  by  the  persons  giving  the 
exhibition.  It  is  not  necessary  to  set  out 
the  name  of  any  person  paying  such  fee  for 
admittance.     It  is  enough  to  aver  that  a  fee 
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for  admittance  was  charged.  This  indicates 
that  the  csdiibition  was  not  free,  but  was 
given  for  the  purpose  of  gain,  and  in  that  re- 
spect it  sufficiently  describes  the  offense. 
Hull  V.  State,  120  Ind.  153.  On  the  trial  it 
would  not  be  necessary  to  prove  that  any 

Particular  person  paid  a  fee  for  admittance, 
t  would  be  sufficient  to  show  that  the  exhi- 
bition was  not  free,  but  that  persons  desiring 
to  witness  it  were  required  to  pay  a  fee  or 
buy  a  ticket  to  secure  that  privilege.  Evi- 
dence that  one  or  more  persons  did  pay  fees 
for  admittance  would,  of  course,  be  compe- 
tent proof  that  it  was  not  a  free  entertain- 
ment, but  one  where  a  fee  waa  exacted  from 
the  spectators.  This  conetruction  of  the 
statute  does  not  extend  its  scope  beyond  the 
fair  and  natural  import  of  its  terms. 

We  are  next  aedced  to  hold  the  statute  void 
for  uncertainty  and  ambiguity,  and  the  sup- 
posed defect  consists  in  the  use  of  the  words 
''where  any  fee  is  charged."  It  is  said  that 
this  part  of  the  act  is  indefinite  and  uncer- 
tain, and  that  it  cannot  be  understood  what 
is  meant  by  "fee,"  or  by  whom  it  is  to  be 
paid.  What  we  have*  said  in  regard  to  the 
affidavit  is  a  sufficient  answer  to  this  objec- 
tion. There  are  but  two  kinds  of  exhibi- 
tions,— one  free,  where  the  spectator  ie  ad- 
mitted without  charge;  the  other  restricted, 
where  the  spectator  is  charged  a  fee  for  ad- 
mittance. Two  classes  of  persons,  only,  are 
recognized  by  the  statute  as  concerned  in 
such  exhibition, — the  players,  and  the  per- 
sons assembled  to  witness  the  game.  Keep- 
ing these  facts  in  view,  there  is  not  the 
slightest  difficulty  in  determining  what  is 
meant  by  the  term  "fee,"  or  by  whom  and  to 
whom  it  is  to  be  paid. 

The  constitutionality  ol  the  statute  is  at- 
tacked, and,  in  connection  with  this  assault, 
it  is  contended  that,  the  act  being  penal,  it  is 
to  be  strictly  construed.  We  recognize  the 
importance  of  the  rule  as  to  the  construction 
of  penal  statutes  in  all  cases  to  which  it  prop- 
erly applies,  but  we  do  not  believe  it  should 
be  so  unreasonably  enforced  as  to  defeat  the 
sovereign  will,  when  that  will  is  expressed, 
as  it  is  here,  with  ordinary  certainty,  and  is 
easily  intelligible.  A  law  established  by  the 
legislature  is  entitled  to  the  respect  of  every 
branch  of  the  s^te  governments  It  should 
never  be  lightly  overthrown  or  set  aside  as 
unconstitutional.  A  statute  enacted  with 
the  constitutional  formalities  comes  before 
this  court  sustained  and  authenticated  by  the 
sanction  and  approval  of  two  of  the  three 
great  departments  of  the  state  government. 
The  power  to  set  aside  and  declare  void  an 
enactment  so  sanctioned  and  approved  is  the 
highest  exertion  of  the  constitutional  au- 
thority of  this  court, — a  prerogative  always 
exercised  with  reluctance,  and  never  asserted 
where  the  question  of  the  constitutionality 
of  a  statute  is  in  doubt.  Counsel  for  appel- 
lee insist  that  the  act  prohibiting  the  playing 
of  baseball  on  Sunday,  where  a  fee  is  cl;arged, 
and  subjecting  the  players  to  a  fine,  is  in  con- 
flict with  those  clauses  of  the  Federal  and 
state  Constitutions  which  forbid  class  legis- 
lation. The  14th  Amendment  of  the  Oonsti- 
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tution  of  the  United  States  provides  that 
"no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens,  .  .  .  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  The  Constitution  of  the 
state  of  Indiana  contains  this  clause  (art. 
1,  §  23) :  "The  seneral  assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizen^i, 
privileges  or  immunities  which,  upon  the 
same  terms,  ^hall  not  equally  belong  to  all 
citizens."  Does  a  statute  which  prohibits 
the  playing  of  ^mes  of  baseball  on  Sunday, 
where  a  fee  is  charged,  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States,  or  deny  to  any  person  within  the  ju- 
risdiction ol  the  state  the  equal  protection 
of  its  laws?  Does  it  grant  to  any  citizen 
or  class  of  citizens  privileges  or  immunities 
which,  upon  the  same  terms,  do  not  equally 
belong  to  all  citizens?  The  argument  of 
counsel  for  appellee  is  that  baseball  playing 
is  an  occupation  by  which  persons  skilled  in 
the  game  earn  a  livelihood;  that  the  persons 
engaged  in  this  particular  calling  cannot  be 
singled  out,  and  prohibited  from  exercising 
it  on  Sunday,  under  different  and  more  se- 
vere penalties  than  those  imposed  on  citizens 
engaged  in  other  kinds  of  business ;  and  that, 
as  the  statute  before  us  makes  this  discrim- 
ination, it  violates  the  organic  law.  Wheth- 
er or  not  the  game  or  sport  is  entitled  to  rec- 
ognition as  a  form  of  labor,  and  therefore 
storuds  on  the  same  footing  as  blacksmith- 
ing,  farming,  or  selliog  merchandise,  is  not 
material.  The  state  deals  with  it,  in  the  ex- 
ercise of  its  police  power,  to  circumscribe 
certain  evils  which  are  likely  to  result  from 
its  unrestrained  practice,  to  repress  certain 
known  pernicious  tendencies,  and  to  protect 
the  citizens  of  the  state  in  the  enjoyment  of 
that  repose  and  quiet  on  the  day  set  apart 
by  secular  laws  for  rest  and  recuperation  to 
which  they  are  entitled.  The  objects  of  the 
game  odf  baseball,  as  stated  in  l^e  brief  of 
counsel  for  appellee,  are  to  furnish  entertain- 
meivt  and  amusement  to  the  spectators  of 
the  sport.  It  is  said  to  be  popular.  It  at- 
tracts great  throngs,  including  persons  of  all 
ages  and  of  both  sexes.  Both  chance  and 
skill  enter  into  the  doubtful  results  of  the 
game.  It  affords  opportunity  for,  and  fur- 
nishes strong  inducements  to,  that  species  of 
gambling  known  as  "betting."  The  contests 
between  the  players  are  often  close  and  ex- 
citing, and  the  decisions  of  umpires  unsat- 
isfactory. Tumults,  riots,  and  breaches  of 
the  peace  at  the  games  are  not  uncomjnon. 
Wherever  these  conditions  exist,  the  peace 
and  quiet  of  neighborhoods  are  liable  to  be 
disturbed,  and  the  public  order  broken.  Un- 
der such  circumstances,  it  follows  that  ex- 
traordinary police  regulation  and  supervi- 
sion become  necessary;  and,  this  being  the 
case,  these  exhibitions  fall,  unquestionably, 
within  the  class  of  entertainments  and  oc- 
cupations which,  in  the  legitimate  exercise 
of  the  police  power  of  the  state,  may  be  reg- 
ulated, restrained,  or  even  prohibited,  by  the 
people,  through  the  legislature,  without  a 
violation  of  any  provision  of  the  Constitu- 
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tion,  state  or  Federal.     Familiar  instances 
of  the  exercise  of  this  power  are  found  in 
the  laws  and  in  municipal  ordinances  relat- 
ing to  the  selling  of  liquor,  the  maixvtenance 
of  dance  houses  and  concert  saloons,  tbear 
ters,  circus  performances,  horse  racing,  the 
keeping  of  places  for  sports  and  games,  bill- 
iard rooms,  the  ringing  of  bdls,  regulating 
the  speed  of  horses  on  streets  and  highways; 
regulating  sales  in  markets,  relating  to  per- 
sons having  infectious    diseases,    regulating 
the  business  of  mining,  and  many  others.  The 
statute  of  this  state  known  as  the  "General 
Sunday  Act"  has  a  wider  scope  than  is  some- 
times ascribed  to  it.     It  prohibits  not  only 
acts  of  common  labor,  but  it  forbids  rioting, 
hunting,  fishing,  aikl  quarreling  on  the  first 
day  of  the  week,  commonly  called  Sunday. 
It  applies  to  amusements  and  recreations  as 
well  as  to  labor  and  conduct  tending  to  a 
breach    of    the    peace.     Buxns's    Rev.    Stat. 
1894,  §  2086.     Its  constitutionality  has  re- 
peatedly been  assailed  by  litigants,  and  as 
often  affirmed  by  the  decisions  of  this  court. 
In  Vogleaong  v.  State,  9  Ind.  112,  it  is  said: 
''The  constitutionality  of  the  Sunday  act  we 
shall  not  discuss,  though  the  counsd  in  this 
case  has  presented  a  very  learned  and  able 
printed  argument  against  its  validity.    The 
question  can  hardly  be  considered  as  an  open 
one.    The  gprounda  upon  which  such  acts  are 
sustained  have  been    thoroughly    examined,, 
and  are  generally  admitted  to  be  substantial. 
This  court  has  acted  upon  them  as  such." 
Again,  in  Foltz  v.  State,  33  Ind.  215,  the 
coui^t  says :     "It  is  urged  that  the  law  under 
which  the  prosecution  was  had  is  obnoxious 
to  the  Constitution  of  the  state.    We  de- 
cline the  discussion  of  this  question,  for  the 
reason  that  the  act  in  question  has  been  so 
long  recognized  and  actcKl  upon,  and  so  often 
affirmed  by  this  court,  that  it  cannot  longer 
be   regarded   as   an   open  question   in  this 
state."    The  question  of  the  validity  of  the 
Sunday  act  was  again  before  the  court  in 
Johns  V.   State,  78   Ind.   332,  41  Am.   Rep. 
577,  and  was  disposed  of    in    these   words: 
'The  second  question   is  this:    Is  the   95th 
section  of  the  act  of  April  14,  1881,  in  con- 
flict with  any  constitutional  provision?    A 
long  line  oi  decisions  affirms  tiie  validity  of 
this  law.     It  has  been  sustained  against  re- 
peated assaults.    It  has  beeii  a  part  of  the 
statutory  law  of  the  state  since  its  organiza- 
tion.    Cases  old  and  new  have  susftained  and 
enforced  it.     Rogers  v.  Western  Union  Teleg, 
Co,  78  Ind.  169,  41  Am.  Rep.  558,  and  author- 
ities cited;  Mueller  v.  State,  76  Ind.  310,  40 
Am.  Rep.  245.     Like  statutes  have  been  up- 
held in  almost  all  the  states  of  the  Union. 
The  cases  in  which  the  constitutionality  of 
similar  statutes  has  been  sustained  are  prac- 
tically innumerable.  A  few  of  the  more  im- 
portant are  the  following:     Church  of  the 
Holy  Trinity  v.  United  States,  143  U.  S.  457, 
S6  L.  ed.  226;  Health  Department  of  New 
York  V.  Trinity  Church,  145  N.  Y.  32,  27  L. 
R.  A.  710;  State  v.  Powell,  58  Ohio  St.  324, 
41  L.  R.  A.  854;  State,  Walker,  v.  Judge  of 
Section  "A."   39   La.   Ann.    137;    People  v. 
Bellet,  99  Mich.  151;  22  L.  R.  A.  696;  Lin- 
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denmuller  v.  People,  33  Barb.  548;  People 
V.  Uatmor,  149  N.  Y.  195,  31  L.  R.  A.  689; 
Holden  v.  Hardy,  169  U.  S.  392,  42  L.  ed. 
791 ;  State  v.  O'Rourk,  35  Neb.  614,  17  L.  R, 
A.  830;  State  v.  Williams,  35  Mo.  App.  541; 
Re  Rupp,  33  App.  Div.  468;  People  v.  Mo- 
ses, 140  N.  Y.  214.  These  decisions,  and 
many  others  which  might  be  named,  in- 
dicate the  general  sentiment  and  the 
fixed  public  policy  in  the  states  of  the 
Union  on  the  subject  of.  Simday  legislation. 
That  sentiment  is  too  widely  spread  and  pro- 
found, and  that  policy  too  firmly  embedded 
in  the  laws  and  in  the  decisions  of  the  courts, 
to  be  changed  or  overthrown. 

But  it  is  said  that  under  the  general  stat- 
ute making  hunting,  fishing,  rioting,  quar- 
reling, and  engaging  in  acts  of  common  la- 
bor unlawful,  the  person  offending  is  sub- 
ject only  to  a  fine  of  not  more  than  $10, 
while  the  baseball  player,  under  the  act  of 
1885,  for  practically  the  same  offense,  may 
be  subjected  to  a  penalty  of  $25.  Hence,  it  is 
claimed,  the  effect  of  this  act,  if  upheld,  is 
to  grant  to  other  citizens  privileges  and  im- 
munities which,  upon  the  same  terms,  shall 
not  eaually  belong  to  all  citizens.  The  con- 
stitutional authority  of  the  legislature  to  en- 
act any  statute  making  it  unlawful  to  do 
certain  acts  on  the  fLret  day  of  the  wedc, 
commonly  called  Sunday,  being  admitted, 
violations  of  such  laws  are  not  privileges  and 
immunities  which  must  be  secured  to  all  cit- 
izens alike,  and  upon  the  same  terms.  Where 
several  difTerent  acts  are  prohibited  by  law, 
a  difference  in  the  penalties  for  violations  of 
such  several  acts  cannot  be  said  to  constitute 
a  breach  of  the  constitutional  provisions  in- 
tended to  secure  equal  rights  to  all  citizens. 
It  is  but  reasonable  that  in  every  case  ol 
the  violation  of  law  the  penalty  should  be 
graduated  by  the  character  and  circumstan- 
ces of  the  offense,  and  in  proportion  to  its 
injurious  consequences  to  the  public.  This 
principle  has  been  recognized  and  adopted  in 
this  state  from  the  earliest  period  of  its  gov- 
ernment. Special  penalties  for  selling  li« 
quor  on  Sunday  have  been  enforced.  Thir- 
teen separate  species  of  embezzlement  are 
mentioned  in  the  Criminal  Code,  and  seven 
distinct  kinds  of  punishment  ajre  provided 
for  the  crime^  ranging  from  imprisonment 
for  six  months  to  confinement  for  twenty-one 
years.  Many  other  instances  may  be  found 
in  the  statutes.  The  state  officer  who  is 
found  guilty  of  the  crime  of  embezzlement 
may  be  imprisoned  twenty-one  years,  and 
fined  double  the  value  of  the  money  embez- 
zled. A  tenant  who  embezzles  the  crops  of 
his  landlord  can  be  imprisoned  only  three 
years.  Could  the  state  officer  overthrow  the 
statute  which  denounces  his  crime,  as  class 
legislation,  because  the  penalty  for  another 
species  of  embezzlement  is  imprisonment  for 
three  years  only?  Natural  justice  requires 
that  the  penalty  shall  bear  some  proportion 
to  the  nature  and  circumstances  of  the  of- 
fense. The  legislature  is  clothed  with  the 
power  of  defining  crimes  and  misdemeanors, 
and  fixing  their  punishment;  and  its  discre- 
tion in  this  respect^  exercised  within  oonsti- 
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tutional  limits,  is  XK)t  subject  to  review  hy 
the  courts.  If  the  legislature  deemed  it  ex- 
pedient for  the  public  welfare  that  a  baseball 
player,  who  gave  a  public  exhibition  of  his 
skill  on  Sunday,  where  a  fee  was  charged,  in 
the  presence  of  numerous  spectators,  should 
be  fined  $25  for  the  offense,  but  that  a  citi- 
zen who  shot  a  partridge,  caught  a  fish,  shod 
a  horse,  or  sold  a  yard  of  cloth  would  be 
sufiiciently  punished  by  a  fine  of  $10,  shall 
the  courts  go  to  the  absurd  length  of  saying 
that  this  was  class  legislation,  and  that  the 
Ckxnstitution  had  been  violated?  The  act  in 
question  applies  equally  to  all  that  class  of 
persons  who  play  baseball  on  the  first  day  of 
the  week,  commonly  called  Sunday,  where  a 
fee  is  charged  for  such  exhibition.  It  nei- 
ther directly  nor  indirectly  grants  privileges 
or  immunities  to  one  citizen  or  class  of  citi- 


zens, or  denies  them  to  another.  The  gradu- 
ation of  penalties  for  offenses  differing  in 
their  circumstances  and  surroundings  is  a 
matter  wholly  within  the  competence  and 
discretion  of  the  legislature,  and  in  this  case 
we  discover  no  abuse  of  that  discretion. 

As  a  result  of  these  views,  we  are  of  the 
opinion  that  the  affidavit  in  this  case  was 
sufficient  in  form  and  substance;  that  the  act 
approved  April  4,  1885  (Acts  1885,  p.  127: 
Burns's  Rev.  Stat  1894,  §  2087),  is  constitu- 
tional ;  and  that  it  is  not  void  for  uncertain- 
ty- 

The  judgment  ia  reversed,  with  instruc- 
tions to  overrule  the  motion  to  quash  the 
affidavit,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Rehearing  denied. 
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A  contract  for  the  •ervlcea  of  an  unll- 
censed  atallion  is  invalid,  so  that  no  re- 
covery thereon  can  be  had  under  Stat.  chap. 
108,  §  4201,  making  the  owner  liable  to  in- 
dictment and  fine  for  failure  to  procure  the 
license. 

(April  27,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  for  the  services  of  a  stallion.  A-f- 
finned. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Webb  Sb  Farrell  for  appellant. 
Mr.  George  Denny  for  appellees. 

Gnffy,  J.,  delivered  the  opinion  of  the 
court: 

It  is  substantially  allied  in  the  petition 
in  this  action  that  in  the  year  1895  the  plain- 
tiff, SmHh,  was  the  owner  of  a  stallion 
known  as  "Imported  Deceiver,"  and  that 
■ttie  defendants,  George  L.  and  Eva  M.  Rob- 
ertson, were  the  owners  of  a  chestnut  mare, 
and  that  by  an  agreement  between  plaintiff 
and  defendants  said  mare  was  bred  to  said 
stallion,  and  that  by  the  terms  of  the  said 
agreement  defendants  promised  and  agreed 
to  pay  plaintiff  the  sum  of  $150  for  the  serv- 
ices of  said  stallion,  to  be  due  and  payable 
when  said  mare  had  a  foal  by  said  stallion; 
that  upon  the  3d  of  April,  1896,  said  mare 
produced  a  foal,  the  get  of  said  stallion ;  and 
that  the  services  of  said  stallion  were  worth 
the  sum  of  $150,  which  sum  the  defendants 


promised  to  pay  for  a  foal.  The  plaintiff 
claimed  a  lien  upon  said  colt,  and  instituted 
this  action  to  obtain  a  judgment  against 
the  defendants,  and  for  an  enforcement  of 
their  lien  upon  said  colt.  The  first  para- 
graph of  the  answer  pleaded  a  defect  of  par- 
ties, alleged  that  the  stallion  Imported  De- 
ceiver was  owned  by  Samuel  Smith,  S.  0. 
Lyon,  Nat.  Pebtit,  and  others,  unknown  to 
the  defendants,  and  that  plaintiff.  Smithy 
owned  only  one-eighth  interest  in  said  horse; 
hence  they  pray^  that  plaintiff's  petition 
be  dismissed.  In  the  second  paragraph  it 
was  pleaded,  in  substance,  that,  when  said 
oolt  got  by  said  stallion  was  foaled,  defend- 
ants should  have  an  option  either  to  give 
the  owners  of  said  stallion  one-half  interest 
in  said  foal  a<t  weaning  time,  or  pay  to  the 
owners  the  sum  of  $150,  and  that  they  de- 
termined, instead  of  paying  the  $150,  to  give 
said  plaintiff  and  his  associates  one-halt  in- 
terest in  said  coR,  and  so  notified  plaintiff 
about  the  let  of  May,  1896,  and  alleged  that 
they  were  now  willing  and  able  to  do  so.  In 
the  third  paragraph  it  is  substantially  al- 
leged that  the  plaintiff  nor  any  of  his  aasoci- 
fiutes  had  paid  any  license  fee  in  Jessamine 
county,  where  said  stallion  was  during  the 
season  of  1895,  and  relied  upon  the  statute 
in  such  cases  made  and  provided  in  bar  of 
plaintiff's  right  to  recover.  The  court  over- 
ruled the  plaintiff's  demurrer  to  the  first 
and  second  paragraphs  of  the  answer,  but 
sustained  the  demurrer  to  the  third  para- 
graph. The  reply  may  be  treated  as  a  twtv- 
erse  of  the  remaining  paragraphs  of  the 
answer,  and  also  showed  a  right  of  plaintiff 
to  recover  the  $150  under  an  arrangement  be- 
tween himself  and  the  other  joint  owners, 
providing  the  same  could,  in  law,  be  col- 
lected. The  rejoinder  may  be  treated  as  a 
tnavei*se  of  the  reply.    After  the  issues  were 


Note. — As  to  the  eflPect  of  failure  to  procure 
a  license  for  business  on  the  validity  of  a  con- 
tract therein,  see  note  to  Buckley  v.  Humason 
(Minn.)  16  L.  R.  A.  423 ;  also  Fairly  v.  Wappoo 
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fully  made  up,  and  proof  taken,  the  court  ad- 
judged hi  favor  of  the  defendants,  and  dis- 
miased  the  petition  of  plaintiff,  and  from 
that  judgment  this  appeal  is  prosecuted. 

It  is  insisted  for  appellant  that  the  burden 
of  sustaining  the  agreement  between  the 
parties  as  to  the  option  of  defendants  to 
give  plaintiff  one-half  interest  in  the  colt  in- 
stead of  paying  $150  is  upon  the  defendants, 
and  that  they  have  totally  failed  to  sustain 
the  defense  by  even  a  preponderance  of  the 
evidence.  Tlie  question  first  to  be  disposed 
of  is  as  to  the  correctness  of  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  third 
pai-ugraph  of  the  defendant's  answer;  in 
other  words,  the  main  question  for  decision 
in  this  case  is  whether  the  owner  of  a  stal- 
lion, who  has  not  procured  a  license  to  atand 
eame,  can  recover  for  the  services  of  the  stal- 
lion. It  ifi  not  dis>puted  but  what  the  Kentucky 
statutes  require  license  to  be  paid  by  all  per- 
sons who  stand  stallions  for  hire;  and  it  is 
further  provided  by  law  that,  if  a  person  is 
engaged  in  such  business  without  license, 
he  is  liable  to  a  fine  of  not  less  than  $50  nor 
more  than  $1,000.  But  it  is  suggested  that 
the  sta/tute  in  question  is  a  statute  for  reve- 
nue, and  not  for  any  other  purpose,  and 
that  a  contract  for  the  services  of  an  un- 
licensed stallion  may  nevertheless  be  col- 
lected, although  a  penalty  is  denounced 
against  the  keeper  of  such  stallion  if  he 
stands  the  same  without  license.  This  ques- 
tion is  discussed  in  Buckley  v.  Humaaon 
(Minn.)  16  L.  R.  A.  423,  note,  in  which  the 
following  from  Mr.  Benjamin  is  quoted 
with  apparent  approval:  It  is  there  stated: 
^'First — ^That  where  a  contract  is  prohibited 
by  statute,  it  is  immaterial  to  inquire  wheth- 
er the  statute  was  passed  for  revenue  pur- 
poses only  or  for  any  other  object.  .  .  . 
Secondly — That  when  the  question  is  wheth- 
er a  contract  has  been  prohibited  by  statute, 
it  is  material,  in  construing  the  statute,  to 
ascertain  whether  the  legislature  had  in 
view  solely  the  security  and  collection  of  the 
revenue,  or  had  in  view,  in  whole  or  in  part, 
the  protection  of  the  public  from  fraud  in 
contracts,  or  the  promotion  of  some  object  of 
public  policy.  In  the  former  case  the  infer- 
ence is  that  the  statute  was  not  intended  to 
prohibit  contracts ;  in  the  latter  that  it  was. 
Thirdly — ^That  in  seeking  for  the  meaning 
of  the  lawgiver,  it  is  material  also  to  in- 
quire whether  the  penalty  is  imposed  once 
for  all,  on  the  offense  for  failing  to  comply 
with  the  requirements  of  the  statute,  or 
whether  it  is  a  recurring  penalty  repeated 
as  often  as  the  offending  part}'  may  have 
dealings.  In  the  latter  case,  the  statute  is 
intended  to  prevent  the  dealing  to  prohibit 
the  contract  and  the  contract  is  therefore 
void ;  but  in  the  former  case  such  is  not  the 
intention,  and  the  contract  will  be  enforced." 
Section  4201,  chap.  108,  Ky.  Stat,  provides : 
''Any  person  who  shall  engage  in  any  busi- 
ness, or  sell  or  offer  to  sell  any  article  on 
which  a  license  is  required  before  procuring 
the  license,  and  paying  the  tax  thereon  as 
required  by  law,  shall  be  deemed  guilty  of  a 
45  L.  R.  A. 


misdeneanor  and,  on  conviction,  be  fined  not 
less  than  fifty  nor  more  than  one  thousand 
dollars  for  each  offense,  unless  otherwise 
specially  provided."  It  will  be  seen  from 
this  statute  that  a  person  furnishing  the 
services  of  an  unlicensed  stallion  for  hire  or 
compensation  would  be  liable  to  indictment, 
and  subject  to  a  fine  for  each  offense.  Each 
contract  or  service  so  rendered  or  performed 
would  evidently  be  a  separate  offense,  hence  it 
seems  that  such  action  would  bring  the  of- 
fending party  within  the  rule  announced 
above.  In  §  547,  Bishop,  Gontr.  it  is  said: 
"And  the  rule  is  that,  when  a  statute  for- 
bids a  particular  business  generally,  or  to 
unlicensed  persons,  any  contract  made  in 
such  business  by  one  not  authorized,  or  made 
with  the  view  of  violating  the  statute,  is 
void.  Within  this  principle  is  a  sale  of 
goods  to  be  used  in  the  business  from  one 
who  has  knowledge  of  the  proposed  use." 
And  in  §  549  it  is  said:  "Jhe  law,  for  con- 
venience, for  adaptation  to  our  infirmities, 
and,  to  some  degree,  fr<Mn  necessity,  has,  be- 
sides its  doctrines  of  fundamental  right, 
rules  more  or  lees  technical,  and  a  policy  of 
the  like  sort.  So  it  must  refuse  to  enforce, 
or,  in  ofcher  words,  it  must  hold  void,  con- 
tracts which  violate  such  rules  or  policy.  A 
fortiori,  it  cannot  recognize  as  valid  any  un- 
dertaking to  do  what  fundamental  doctrine 
or  legal  rule  directly  forbids.  Nor  can  it 
give  effect  to  any  agreement  the  making 
whereof  was  an  act  violating  law.  So  that^ 
in  short,  all  stipulations  to  overturn,  or  in 
evasion  of,  what  the  law  has  established; 
all  promises  interfering  with  the  workings 
of  the  machinery  of  the  government  in  any 
of  its  departments,  or  obstructing  its  of- 
ficers in  their  oflicial  acts,  or  corrupting 
them;  all  detrimental  to  the  public  order 
and  public  good,  in  such  manner  and  de- 
gree as  the  decisions  of  the  courts  have  de- 
fined; all  made  to  promote  what  a  statute 
has  declared  to  be  wrong, — are  void.  If  the 
court  should  enforce  them,  it  would  employ 
its  functions  in  undoing  whait  it  was  estab- 
lished to  do.  The  act  would  be  in  the  nature 
of  suicide."  In  Woods  v.  Armstrong,  25 
Am.  Rep.  671,  it  is  said:  "Where  a  statute 
pronounces  a  penalty  for  an  act,  a  contract 
founded  on  such  act  is  void,  although  the 
statute  does  not  pronounce  it  void  nor  ex- 
pressly prohibit  it."  8.  C.  54  Ala.  150.  On 
page  675,  25  Am.  Rep.,  a  number  of  English 
authorities  are  referred  to.  Law  v.  Hodg- 
son, 2  Campb.  147,  was  an  action  for  the 
value  of  bricks  smaller  than  the  statutory 
dimensions,  and  the  statute  simply  fixed  a 
penalty  for  violation.  The  statute  only  de- 
clared that  bricks  shall  be  made  of  certain 
dimensions.  Lord  EUenborough  said:  "The 
first  section  of  this  statute  [17  Geo.  III. 
chap.  42]  absolutely  forbids  such  bricks  to 
be  made  for  sale.  Therefore  the  plaintiff, 
in  making  the  bricks  in  question,  was  guilty 
of  an  absolute  breach  of  the  law;  and  he 
shall  not  be  permitted  to  maintain  an  action 
for  their  value."  Broxcn  v.  Duncan,  10 
Barn.  &  C.  93,  was  an  action  on  a  guaranty 
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for  eales  of  liquors,  which  were  distilled 
without  license  under  a  statute  which  fixes 
a  penalty.  It  was  held  thcut,  these  being 
mere  revenue  regulations,  a  breach  did  not 
render  the  act  so  illegal  a^  to  prevent  a  re- 
covery for  sales.  The  case  was  distinguished 
from  the  brick  case  on  the  ground  that  this 
statute  wae  only  to  protect  revenue,  while 
the  other  was  to  protect  puiblic  good.  The 
same  doctrine  was  announced  in  Johnson  v. 
Hudson,  11  East,  180,  in  respect  to  the  im- 
portation of  tobacco.  But  in  Cope  v.  Roto- 
lands,  2  Mees.  &  W.  157,  tiiiis  distioctioa  is 
overruled,  the  court  saying  that  if  a  con- 
tract be  rendered  illegal,  it  can  make  no  dif- 
ference, in  point  of  law,  whether  the  statute 
which  made  it  so  has  in  view  the  protection 
of  the  revenue,  or  any  other  object.  In  Drury 
V.  Defontaine,  I  Taunt.  136,  Mansfield,  Ch. 
J.,  said:  ''If  any  act  is  forbidden  under  a 
penalty,  a  contract  to  do  it  is  now  held  void." 
The  statute  of  New  York  fort>ids  the  trans- 
action of  business  in  the  name  of  a  partner 
not  interested  in  the  firm,  and  requires  that 
the  designation  "Co."  or  **Company,"  shall 
represent  an  actual  partner,  and  a  violation 
of  this  statute  is  made  a  misdemeanor 
punishable  by  fine.  Under  this  statute  it 
was  held  that  all  contraots  in  violation  of  it 
were  absolutely  void.  Swords  v.  Owens,  43 
How.  Pr.  176.  To  the  same  effect  is  the  de- 
cision of  Halleit  v.  Novion,  14  Johns.  273. 
Many  other  decisions  to  the  same  effect  are 
found  in  the  subsequent  pages  of  the  volume 
hereinbefore  referred  to.  Vanmeter  v.  Spur- 
rier, 94  Ky.  22,  was  an  aotion  brought  by 
Spurrier  and  another  on  a  note  given  to  the 
Thompson  A  Edwards  Fertilizer  Company 
by  Vanmeter  and  others,  tiie  consideration 
being  oonunercial  fertilizer  sold  and  deliv- 
ered in  sacks  to  the  purchaser.  Two  distinct 
grounds  of  defense  are  stated  in  the  answer, 
which  is  also  made  a  counterclaim.  The 
second  defense  is  that  by  reason  of  the  non- 
compliance with  the  provisions  of  an  curt  to 
regulate  the  sale  of  feHilizers  in  this  com- 
monwealth, and  to  protect  agriculturists  in 
the  use  of  fertilizers,  approved  April  13, 
1886,  the  note  is  void,  and  unenforceable. 
The  statute  required  certain  things  to  be 
done  by  the  seller  of  fertilizers,  and  a  fur- 
ther provision  of  the  statute  provided  that 
any  vendor  of  any  commercial  fertilizer  who 
shall  sell  or  offer  for  sale  such  fertilizers 
without  first  previously  complying  with  the 
provisions  of  the  act  shall,  upon  indictment, 
and  upon  being  found  guilty,  be  fined  $100 
for  each  violation  or  evasion.  It  is  further 
provided  that  the  director  shall  receive',  for 
analyzing  the  fertilizer  and  affixing  his  cer- 
tificate, the  sum  of  $15,  etc.  It  was  further 
provided  that  the  director  should  pay  all 
such  fees  into  the  treasury  of  the  Agricul- 
tural or  Meohanical  College  of  Kentucky,  to 
be  used  for  the  purpose  of  meeting  the  legiti- 
mate expenses  of  the  station,  etc.  The 
court,  in  discussing  the  several  questions  in- 
volved, said :  "It  is  admitted  that  the  retail 
price  of  the  fertilizers  sold  to  appellants  was 
worth  over  ten  dollars  per  ton,  and  that  no 
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one  of  the  packages  had  «ttached  to  it  wlieii 
sold  the  label,  required  by  section  3  of  tlie 
statute;  and  the  main  question,  therefore, 
is  whether  the  contract  sued  on  is,  by  reason 
of  such  noncompliance  with  and  disregard  of 
the  statute,  void  and  imenforceable.  It  is 
too  well  settled  for  argument  that  a  contract 
prohibited  by  statute  will  not^  nor  should 
be,  enforced  by  the  court.  But  whether  a 
contract  has  been  prohibited  sometimes  de- 
pends upon  construction  of  sudi  statute 
when  not  clear  in  meaning,  and  we  will  at 
present  assume  such  is  this  case."  The  court 
then  proceeds  to  quote  from  Benjamin  on 
Sales,  which  substantially  embodies  the 
quotation  herein  made  from  16  L.  R.  A.  423. 
The  court  then  said:  "Tested  by  either  one 
ci  these  rules,  the  statute  in  question  would 
have  to  be  construed  as  intended  to  prohibit 
the  contract  in  case  of  noncompliance  with, 
or  breach  of,  its  provisions.  For  the  legisla- 
ture had  in  view,  when  enacting  it,  not  the 
security  and  collection  of  the  revenue,  even 
partly,  but  had  in  view  the  protection  of  the 
public  from  fraud  in  contracts  for  sale  of 
fertilizers;  and  it  is  expressly  provided  in  § 
4,  the  fine  shall  be  imposed  for  each  viola- 
tion or  evasion  of  the  act.  In  lAndsey  ▼. 
Rutherford,  17  6.  Mon.  248,  the  following 
proposition,  stated  in  Chitty  on  Contracts, 
was  referred  to  with  approval :  'A  contract 
is  void  if  prohibited  by  statute,  though  the 
statute  only  inflicts  a  penalty,  because  such 
penalty  implies  a  prohibition.  If  the  con- 
tract be  illegal,  it  makes  no  difference,  in 
point  of  law,  whether  the  statute  which 
makes  it  so  has  in  view  the  protection  of  the 
revenue,  or  any  other  object.'  But  it  was 
nevertheless  there  held  that  contracts  for 
sale  and  purchase  of  bills  of  exchange  were 
not  prohibited  by  the  statute  then  under 
consideration,  Which  required  each  person 
conducting  the  business  of  brokers  or  ex- 
change dealers  to  obtain  a  license,  under  pen- 
alty of  a  fine ;  the  court  being  of  opinion  the 
statute  was  intended  to  raise  revenue,  not 
to  strike  a  blow  at  the  business.  But  neith- 
er the  conclusion  in  that  case  nor  reason  for 
it  affects  the  question  before  us;  for  there  is 
a  marked  difference  between  a  statute  the 
prime  or  sole  purpose  of  whidi  is  to  secure 
or  raise  revenue  by  a  license  tax  and  one  en- 
acted to  protect  the  public  against  fraud- 
ulent sale  of  goods,  or  for  other  reason  of 
public  policy.  .  .  .  That  a  penalty  im- 
plies prohibition  in  such  case  as  this,  though 
there  be  no  prohibitory  words  in  the  stat- 
ute, has  been  decided,  not  only  by  this  court 
in  lAndsey  v.  Rutherford,  but  by  numerous 
courts  in  Knglwnd,  as  well  as  in  this  coun- 
try." The  court  then  quotes  with  approval 
from  the  case  of  Woods  v.  Armstrong,  here- 
tofore referred  to.  From  an  early  period  of 
the  history  of  this  country  persons  desiring 
to  stand  a  firt^ud  norse  were  required  to  ob- 
tain a  license,  and  a  penalty  denounced 
against  t^em  for  engaging  in  such  business 
without  license,  and  it  can  hardly  be  as- 
sumed that  the  sole  purpose  was  to  raise 
revenue,  but  manifestly  one  of  the  objects 
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was  to  encourage  men  to  procure  and  stand 
a  superior  breed  of  horses  by  excluding  own- 
ers of  inferior  stock  from  engaging  in  such 
•business,  unless  iJiey  would  in  like  manner 
procure  a  license;  it  being  reasonably  pre- 
sumed that  the  owner  of  inferior  stock  would 
hardly  be  able  to  Obtain  sufficient  custom  to 
justify  him  in  licensing  his  horse.  In  view 
of  the  authorities  and  reason  heretofore  giv- 
en, we  are  of  the  opinion  that  no  compensa- 
tion can  be  recovered  for  the  services  of  the 
stallion  without  his  owner  or  keeper  has 
procured  a  license  as  provided  by  law.  Tnis 
oonclusion  dispenses  with  the  necessity  of 
considering  whether  the  testimony  in  this 
«ase  sustains  the  finding  of  the  court  below 
upon  the  issues  presented,  for  it  clearly  ap- 
pears from  the  proof,  as  well  as  from  the  re- 
jected pleading,  that  no  such  license  had 
been  procured  licensing  the  stallion  as  re- 
quired by  law;  hence  H  is  immaterial  wheth- 
er the  judgmoit  of  the  court  below  was  pred- 
icated upon  a  correct  view  of  the  law  or  not, 
its  judgment  being  in  fact  correct,  and  in 
accordance  with  the  law  of  the  case. 
The  judgment  ia  therefore  affirmed. 


LOUISVILLE     TRUST     COMPANY,    As- 
signee, etc.,  of  Myer  Brothers,  A.ppt,, 

V. 

P.  A.  GAERTNER. 


( 


Ky. 


) 


!•     An  aaslffnee  of  a  lease  cannot  avoid 
the  Mtatatory  lien  on  his  property  for 

rent  by  setting  up  the  fact  that  the  assign- 
ment was  Invalid  because  made  without  the 
cocsent  of  the  lessor  if  the  latter  has  acqui- 
esced in  It. 
9.  Tlie  lien  on  the  vooda  of  an  aa- 
aivnee  of  a  leaae,  created  by  Stat.  §§  2305. 
2307,  2817,  to  the  extent  of  one  year's  rent 
accruing  after  the  assignee's  Interest  begins, 
cannot  be  avoided  by  his  assignee  for  credit- 
ors by  a  transfer  of  the  lease. 

iDu  Relle  and  Guffy,  JJ.,  and  Haselrigg,  OK  J„ 

dissent.) 


(April  28,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Division  of  the  Circuit 
Court  for  Jeffereou  County  in  favor  of  de- 
fendant in  a  proceeding  to  determine  the  ex- 
tent of  defendant's  lien  upon  property  of 
plaintiff's  assignor.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Measra.  Samuel  A.  Iiederman.  and 
Kohn,  Balrd,  A  Spindle  for  appellant. 

Mr.  C.  B.  Sej^mour,  for  appellee: 

The  landlord's  lien  for  rent  against  the 
goods  of  an  assignee  or  under-tenant  found 
on  the  leased  premises  is  as  extensive  as  the 
indebtedness  of  the  tenant,  and  is  not  lim- 
ited by  the  personal  liability  of  the  assignee 
or  under-tenant. 

Note. — On  the  question  of  the  liability  of  an 
assignee  of  a  leasehold  for  rent,  see  note  to  Bon- 
nettl  V.  Treat  (Cal.)  14  L.  R.  A.  151;  also 
Woodland  Oil  Co.  v.  Crawford  (Ohio)  34  L.  K. 
A.  62,  and  note  (as  to  oil  and  gas  leases). 
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Ky.  Stat.  «S  2305,  2307,  2317;  Sutton  ▼. 
Perkina,  2  Ky.  L.  Rep.  233. 

An  assignee  of  a  lease  is  a  tenant. 

Trabue  v.  McAdama,  8  Bush,  74. 

A  colorable  assignment  by  an  assignee  of 
a  lease  will  not  defeat  the  landlord's  lien  on 
goods  on  the  premises. 

Craddock  v.  Riddleaharger,  2  Dana,  209; 
Lougee  v.  Colion,  2  B.  Mon.  116. 

Neither  Trabue  v.  MoAdama,  8  Bush,  74, 
nor  Muldoon  v.  Hitej  6  Ky.  L.  Rep.  663,  re- 
lates to  the  landlord's  lien;  each  of  them  re- 
lates solely  to  the  personal  liability  of  the 
under-tenant. 

Mr.  I<ewli  N.  Demblta  also  for  appel- 
lee. 

Hobson,  J.y  delivered  the  opinion  of  the 
court : 

This  case  is  before  us  upon  an  agreeti 
statement  of  facts.  In  August.  1895,  ap- 
pellee, Gaertner,  executed  to  one  Bosenberg  a 
written  lease  of  a  storehouse  owned  by  him 
in  Louisville,  which  was  also  signed  by  Rosen- 
berg, for  the  term  of  two  years  from  April 
1,  1896.  By  the  lease  it  was  provided  that 
the  premises  should  not  be  underlet,  or  the 
tcim,  in  whole  or  in  part>  assigned,  trans* 
ferred,  or  set  over,  by  the  act  of  the  lessee, 
by  process  or  operation  of  law,  or  in  any 
other  manner  whatever,  without  the  written 
consent  of  the  lessor,  but  that  the  lessee 
might  sublet  the  building  to  a  responaible 
party,  to  be  used  for  the  same  or  a  similar 
business,  who  should  be  acceptable  to  the 
lessor,  in  which  event  the  lessee  was  to  re- 
main liaible  on  the  lease  until  its  expiration. 
In  January,  1897,  Bosenberg  assigned  the 
unexpired  portion  of  his  term  to  Myer  Bros., 
and  delivered  his  lease  to  them;  and  they  took 
possession  and  occupied  the  property,  claim- 
ing as  assignees  of  the  term,  and  remained  in 
possession,  paying  the  rent  to  Gaertner.  On 
July  21,  1897,  they  made  an  assignment  for 
the  benefit  of  their  creditors  to  the  Louis- 
ville Trust  Company.  The  assignment  from 
Rosenberg  to  Myer  Bros,  was  made  in  parol, 
and  was  not  evidenced  in  any  writing.  It 
i:i  also  agreed  that  Myer  Bros,  were  accept- 
able to  the  lessor.  At  the  time  of  the  Myer 
Bros,  assignment  the  rent  for  June  was  due. 
On  July  22,  1897,  after  the  deed  of  assign- 
ment to  the  trust  company,  the  company,  for 
the  purpose  of  protecting  the  assigned  es- 
tate, and  of  avoiding  any  future  liability  for 
the  rent  of  the  leased  property,  assigned  ail 
its  and  its  assignor's  interest  in  the  unex- 
pired part  of  the  term  to  one  Kling,  who  ac- 
cepted the  assignment.  That  assignment  is 
in  writing.  Gaertner  gave  no  consent^  writ- 
ten or  oral,  to  either  assignment,  but  contin- 
ually looked  to  Rosenberg  as  tenant  under 
the  lease.  The  trust  company  claims  that 
upon  these  facts  the  assigned  estate  is  lia- 
ble to  Gaertner  only  for  the  rent  due  to  Au- 
gust 1,  1897^  which  it  has  paid  him.  Gaert- 
ner claims  that  the  estate  is  liable  to  him, 
not  only  for  the  rent  due  at  the  time  of  the 
as'signment  to  the  trust  company,  but  for  all 
the  rents  to  become  due  thereafter,  for  the 
ten  months  to  elapse  before  the  expiration 
of  the  lease  to  Rosenberg,  and  that  he  has 
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a  prior  lien  upon  the  assets  for  all  that  rent. 
By  a  written  agreement  between  Gaertner 
and  the  company,  made  before  the  sale  of  the 
stock  of  good«  assigned,  it  was  agreed  that 
no  distress  warrant  or  attachment  need  is- 
sue for  the  rent  of  the  premises,  and  that 
whatever  lien  Qaertner  might  have  on  the 
personalty  should  hold  good  on  the  proceeds. 
Gaertner  filed  proof  of  his  rent  claim  with 
the  trust  company. 

The  question  presented  to  the  court  for  de- 
cision is  whether  the  assignment  by  the  trust 
company  to  Kling  of  the  unexpired  portion 
of  the  term  operated  to  accomplish  the 
avowed  purpose  of  relieving  the  assigned  es- 
tate irora  Gaertner's  landlord's  lien,  which 
could  have  been  asserted  if  no  assignment 
had  ever  been  made  by  the  assignee  of  the 
term.  The  question  thus  presented  is  one 
of  great  interest,  and  has  been  elaborately 
and  aJbly  briefed. 

It  seems  clear  that  the  assignment  by 
Bosenberg  to  Myer  Bros,  in  violation  of  the 
terms  of  the  lease,  as  it  was  made  without 
the  landlord's  consent,  was  voidable  only, 
and  could  be  taken  advantage  of  by  the  land- 
lord only,  by  re-entry  and  declaration  of  for- 
feiture of  the  lease.  2  Taylor,  Land.  &  T.  § 
492.  It  is  equally  clear  from  the  record  that 
if  there  be  a  difference  between  an  assign- 
ment of  a  term,  in  whole  or  in  part,  and  a 
subletting,  this  was  an  assignment;  for  it 
is  stipulated  in  the  agreed  statemen>t  of 
facts  that  the  remainder  of  the  term  was 
assigned.  The  original  lessee  had  trans- 
ferred his  whole  estate,  therefore,  and  had  no 
reversion,  though  he  was  still  liable  upon 
his  covenant  to  pay  the  rent.  There  was  no 
privity  of  contract  between  the  assignee  of 
the  term  and  the  lessor.  It  is  insisted  that, 
as  assignee,  he  was  liable  only  because  of  his 
possession,  and  so  was  only  lieible  for  cove- 
nants broken  while  he  remained  in  posses- 
sion of  the  property,  and  for  such  rents  as 
accrued  after  he  took  possession.  What  ef- 
fect does  an  assignment  over  by  the  assignee 
of  a  term  have  upon  his  liability  for  rents  to 
become  due  thereafter?  The  rule,  in  the  ab- 
sence of  statutory  modification,  is,  thus  stat- 
ed by  Taylor  (vol.  2,  §  452)  :  "An  assignee 
may  always  discharge  himself  from  liability 
for  subsequent  breaches,  in  respect  to  rent  as 
well  as  to  other  covenants,  by  assigning  over, 
though  it  is  done  for  the  express  purpose 
of  getting  rid  of  his  responsibility,  and  al- 
though the  second  assignee  neither  takes 
possession  nor  receives  the  lease.  And  he 
may  assign  to  a  beggar,  a  feme  covert,  or  to 
a  person  who  is  on  the  eve  of  quitting  the 
country  forever,  provided  the  assignment 
shall  be  executed  before  his  departure;  and 
even  although  the  assignee  may  receive  from 
the  assignor  a  premium  as  an  inducement  to 
accept  the  transfer.  The  same  result  fol- 
lows, notwithstanding  the  assignment  of  the 
lease  remains  in  the  hands  of  the  solicitor  of 
the  assignor,  who  has  a  lien  for  the  expense 
of  preparing  it,  or  the  lease  contains  a  cove- 
nant not  to  assign.  For  the  assignment  de- 
stroys the  privity  of  estate,  which  was  the 
only  ground  upon  which  the  assignee  was  lia- 
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ble;  and  though  the  tenant's  liability  on  his 
covenant  to  pay  rent  may  subsist  during  the 
continuances  of  the  lease,  there  is  no  person- 
al confidence  reposed  in  the  assignee  of  the 
lessee."  The  question  presented,  therefore, 
is.  Has  this  rule  been  modified  by  statute,  as 
to  the  property  of  the  assignee  on  the  prem- 
ises? 

The  statutes,  so  far  as  material  to  this 
controversy,  are  as  follows:  "Rent  may  bo 
recovered  from  the  lessee  or  other  person 
owing  it,  or  his  assignee  or  undertenant,  or 
the  representa/tive  of  either,  by  the  same 
remedies  given  in  the  preceding  sections. 
But  the  liability  of  the  assignee  or  subten- 
ant shall  only  be  for  the  rent  accrued  after 
his  interest  began."  "A  distress  warrant  or 
attachmeivt  for  rent  shall  bind,  and  may  be 
levied  upon  any  personal  property  of  the 
original  tenant  found  in  the  county;  and 
upon  the  personal  property  of  the  assignee 
or  under-tenant  found  on  the  leased  prem- 
ises, and  if  the  tenant  has  removed  his  prop- 
erty to  another  county  the  distress  or  at- 
tachment may  be  directed  to  such  county." 
"If  after  the  commencement  of  any  tenancy, 
a  lien  be  created  on  the  property  upon  the 
lea&ed  premises  liable  for  rent,  the  party 
making  or  acquiring  such  lien  may  remove 
the  property  from  the  premises  upon  the 
following  terms,  and  not  otherwise;  that  is, 
by  paying  to  the  person  entitled  to  the  rent 
so  much  as  is  in  arrear,  and  securing  to  him 
so  much  as  is  to  become  due ;  what  is  so  paid 
and  secured  not  being  more  altogether  than 
a  year's  rent."  "All  valid  liens  upon  the 
personal  property  of  a  lessee,  assignee,  or 
under-tenant,  created  before  the  property  was 
carried  upon  the  leased  premises,  shall  pre- 
vail against  a  distress  warrant  or  attach- 
ment for  rent.  If  such  lien  be  created  whilst 
the  property  is  on  the  leased  premises,  and 
on  property  upon  which  the  landlord  hath 
a  superior  lien  for  his  rent,  then  to  the  ex- 
tent of  one  year's  rent,  whether  the  same 
accrued  before  or  after  the  creation  of  the 
lien,  a  distress  or  attachment  shall  have 
preference,  and  be  first  satisfied,  provided 
the  same  is  sued  out  in  one  hundred  and 
twenty  days  from  the  time  the  rent  was  due." 
"Landlord  shall  have  a  superior  lien  on  the 
produce  of  the  farm  or  premises  rented,  on 
the  fixtures,  on  the  household  furniture,  and 
other  personal  property  of  the  tenant,  or  un- 
der-tenant, owned  by  him  after  possession  is 
taken  under  the  lease;  but  such  lien  shall 
not  be  for  more  than  one  year's  rent  due  or 
to  become  due,  nor  for  any  rent  which  haa 
been  due  more  than  one  hundred  and  twenty 
days."  Ky.  Stat.  §§  2305,  2307,  2314,  2316. 
2317.  Our  statutes  also  provide  as  follows: 
"The  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  are  to  be  strictly  con- 
strued, is  not  to  apply  to  this  revision;  on 
the  contrary  its  provisions  are  to  be  liberally 
construed  with  a  view  to  promote  its  ob- 
jects." Id.  §  460.  Construing  the  sections 
above  quoted  under  this  rule,  with  a  view  to 
promote  their  object,  we  think  it  clear  that 
they  give  the  landlord  a  superior  lien,  for 
not  exceeding  one  year's  rent,  due  or  to  be- 


1899. 


LouisviLLB  Trust  Co.  y.  Gaertnbb. 


616 


come  due,  on  all  property  of  the  tenant,  sub- 
tenant, or  assignee  on  the  premises,  subject 
to  execution ;  the  liability  ol  the  assignee  or 
subtenant  being  only  for  the  rent  accrued 
after  his  interest  began.  Appellee  therefore 
had  a  superior  lien  on  all  the  property  of  ap- 
pellant, as  assignee  of  Myer  Bros.,  on  the 
premises,  for  one  year's  rent,  due  or  to  be- 
come due,  at  the  time  it  executed  the  assign- 
ment of  the  balance  of  the  term  to  Kling. 
They  had  no  right  to  make  any  assignment 
of  the  lease  without  the  written  consent  of 
the  appellee,  and  it  certainly  was  not  the  in- 
tention of  the  statute  that  the  tenant  could, 
by  a  violation  of  the  lease,  and  without  the 
consent  of  the  landlord,  devest  him  of  his 
lien  on  the  tenant's  property  for  his  rent, 
and  thus  defeat  the  entire  purpose  of  the 
statute.  Rosenberg  had  no  right  to  assign 
his  lease  to  Myer  Bros.;  but  only  the  lessor 
could  complain  of  this,  and,  he  acquiescing 
in  the  assignment,  Myer  Bros,  became  his 
tenants.  An  assignee  of  a  lease,  accepting 
the  assigiunent  of  it,  takes  it  subject  to  all 
the  covenants  contained  in  it;  and  so  Myer 
Bros.,  or  appellant,  as  their  representative, 
had  no  right  to  assign  this  lease  to  another. 
The  law  suffers  no  man  to  profit  by  the  vio- 
lation of  his  own  contract,  and  it  would  be 
a  plain  denial  of  the  purpose  of  these  stat- 
utes to  allow  an  assignee  of  a  lease  to  defeat 
the  lien  secured  by  it  to  the  landlord  by  a 
wrongful  act  of  his  own,  and  without  the 
concurrence  of  the  landlord.  If,  on  the  day 
before  the  assignment  to  Kling  was  made, 
appellee  had  taken  out  an  attachment  for  the 
rent  due  or  to  become  due  under  this  lease, 
would  it  be  contended  that  his  attachment 
might  be  defeated  by  the  assignment  made  to 
Kling  on  the  following  day?  The  plainti/I 
may  defeat  the  lien  of  his  attachment  by  his 
acts,  but  nothing  that  the  defendant  can  do 
alone  can  have  this  effect.  But  an  attach- 
ment, if  taken  out,  would  have  added  noth- 
ing to  the  eflicacy  of  the  landlord's  lien.  The 
statute  gave  him  a  lien,  with  or  witihout  the 
attachment,  and  the  property  subject  to  the 
lien  could  as  well  be  withdrawn  from  the  ope- 
ration of  the  attachment  as  from  the  opera- 
tion of  the  lien  given  by  the  statute,  by  the 
act  alone  of  the  assignee  or  subtenant.  The 
doctrine  that  a  lien  is  only  an  incident  to  a 
debt,  and  that  where  the  personal  liability 
is  terminated  the  lien  is  gone,  has  no  appli- 
cation to  a  statutory  right  like  this.  The 
Iftndlord  might  be  perfedily  satisfied  where 
his  tenant  assigned  his  term  to  another  who 
filled  the  storehouse  with  goods,  thus  secur- 
ing the  rent;  for,  without  regard  to  personal 
liabilities,  he  is  given  by  the  statute  a  supe- 
rior lien  on  the  goods  for  his  rent,  and  it 
was  never  intended  that  after  this  was  done 
the  assignee  could  move  out  his  goods  at  any 
time  he  pleased,  and,  by  assigning  the  lease 
to  a  beggar,  throw  upon  the  landlord  the  en- 
tire loss  of  his  rent.  Appellee's  lien  on  the 
personal  property  of  the  assignee  or  under- 
tenant on  the  premises  is  simply  a  right  in 
rem  conferred  by  statute.  Such  rights  often 
exist  when  there  is  no  personal  liability,  as 
on  the  get  of  a  stud  for  the  services  of  the 
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horse,  or  on  the  property  of  a  married  wo- 
man in  favor  of  a  mechanic  before  our  ena- 
bling acts.  On  the  day  that  Myer  Bros, 
made  the  deed  of  assignment  to  appellant, 
appellee  had  a  lien  on  the  stock  of  goods  for 
a  year's  rent,  due  or  to  bec(Mne  due.  By 
that  deed  Myer  Bros,  created  a  lien  on  the 
property  in  favor  of  all  their  creditors.  But 
this  lien  so  created  on  the  property  in  the 
hands  of  appellant  was  by  the  express  provi- 
sions of  §  2316,  Quoted  above,  subject  to 
the  lien  of  appellee;  and  appellant  who  was 
trustee  for  the  creditors,  and  charged  by  law 
(Ky.  Stat.  §  74)  with  the  duty  of  applying 
the  proceeds  of  the  property  first  to  the  dis- 
charge of  the  liens  on  it,  could  not  by  its  sole 
act,  without  his  consent,  destroy  appellee's 
lien,  when  the  statute  required  it  to  be  paid 
before  othei'  claims. 
Judgment  affirmed. 

Dn  Relle,  J.,  dissenting. 

I  earnestly  dissent  from  the  opinion  of  the 
majority.  This  case  is  before  us  upon  an 
agreed  statement  of  fact,  which,  with  the 
legal  questions  presented,  is  fully  set  forth 
in  the  majority  opinion.  There  was  no  priv- 
ity of  contract  between  the  assignee  of  the 
term  and  the  lessor.  As  assignee,  he  was 
liable  1)ecause  of  his  possession,  and  was 
liable  for  covenants  broken  only  while  he  re- 
mained in  possession  of  the  property,  and  for 
such  rents  only  as  accrued  after  he  took  pos- 
session. 2  Taylor,  L.  &  T.  §  449.  He  bore 
the  burden  so  long  as  he  enjoyed  the  benefit. 
What  effect  does  the  assignment  over  by  the 
assignee  of  a  term  have  upon  his  liability  for 
rente  to  become  due  thereafter?  The  rule, 
in  the  absence  of  statutory  modification,  is 
given  in  the  majority  opinion,  as  stated  by 
Taylor  (vol.  2,  §  452).  To  the  same  eflfect, 
see  Wood,  Land.  &.  T.  p.  546.  It  does  not  ap- 
pear to  be  contended  that  this  doctrine  is 
changed,  as  to  personal  liability  of  the  as- 
signee over,  by  the  Kentucky  statute  of  land- 
lord and  tenant,  but  that  the  statute  fixes 
upon  his  goods  a  lien,  to  the  extent  of  the 
personal  liability  of  the  original  lessee,  with- 
in the  limit  of  a  year,  as  fixed  by  the  stat- 
ute. The  statutes  involved  are  found  in  §§ 
2305,  2307.  and  2317  of  the  Kentucky  Stat- 
utes, which  are  as  follows: 

"Sec.  2305.  Rent  may  be  recovered  from 
the  lessee  or  other  person  owing  it,  or  his 
assignee  or  under-tenant,  or  the  representa- 
tive of  eithei',  by  the  same  remedies  given  in 
the  preceding  sections.  But  the  liability 
of  the  assignee  or  subtenant  shall  only  be  for 
the  rent  accrued  after  his  interest  began." 

"Sec.  2307.  A  distress  warrant  or  attach- 
ment for  rent  shall  bind,  and  may  be  levied 
upon  any  personal  property  of  the  original 
tenant  found  in  the  county;  and  upon  the 
personal  property  of  the  assignee  or  undei- 
tenant  found  on  the  leased  premises,  and  if 
the  tenant  has  removed  his  property  to  an- 
other county,  the  distress  or  attauchment  may 
be  directed  to  such  county." 

"Sec.  2317.  A  landlord  shall  have  a  su- 
perior lien  on  the  produce  of  the  farm  or 
premises    rented,    on   the    fixtures,    on    the 
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household  furniture,  and  other  personal 
property  of  the  tenant,  or  under-tenant, 
owned  by  him,  after  possession  is  taken  under 
the  lease ;  but  such  hen  shall  not  be  for  more 
than  one  year's  rent  due  or  to  beeome  due. 
nor  for  any  rent  which  has  been  due  for  more 
than  one  hundred  and  twenty  days.  And  if 
any  such  property  be  removed  openly  from 
the  leased  premises,  and  without  fraudulent 
intent,  and  not  returned,  the  landlord  shall 
have  a  superior  lien  on  the  property  so  re- 
moved for  Afteen  days  from  the  date  of  its 
removal,  and  may  enforce  his  lien  again&t  the 
property  wherever  found." 

The  remedies  referred  to  in  §  2305  are  the 
remedies  by  distress  and  landlord's  attach- 
ment. 

It  is  urged  on  behalf  of  appellee  that,  up- 
on the  theory  that  Myer  Broe.  were  as- 
signees of  the  term,  they  became  the  tenants 
upon  coming  into  possession.  Says  the 
counsel  for  appellee  upon  this  subject:  "An 
assignee  of  a  lease  is  a  tenant,  to  all  in- 
tents and  purposes.  The  original  lessee  may 
still  be  liable  upon  his  covenant  of  payment, 
while  the  assignee  is  liable  by  reason  of  hia 
occupation;  but  the  former  is  not  a  tenant 
after  he  hae  assigned  and  left  possession, 
while  the  assignee  in  possession  is  a  tenant," 
—referring  to  Tajrlor,  Land,  &  T.  §  16.  And' 
again:  ''The  assignee  oomes  at  once  into 
privity  with  the  landlord,  and  while  he  re- 
mains owner  of  the  term  under  the  assign- 
ment he  is  liable  on  all  the  covenants  of  the 
lease.  'An  assignee  is  personally  liable  to 
the  lessor  upon  all  covenants  which  run  with 
the  land,  the  premises  also  remaining  liable 
to  a  distress  by  the  latter  for  the  rent.'  Id. 
(  100,  and  authorities  quoted  in  note  6." 
This  is  entirely  true,  as  I  think,  and  entirely 
in  acoordance  with  tSie  doctrine  quoted  from 
Taylor.  Tlie  assignee  in  possession  is  a  ten- 
ant, in  that  he  holds  the  land.  But  he  holds 
it,  not  under  contract  with  the  owner,  and 
has  no  privity  of  contract  with  him,  but  only 
privity  of  estate,  which,  being  terminated, 
his  character  of  tenant  ceases  coterminously 
with  his  possession  of  the  property.  It  is 
sought,  however,  on  behalf  of  appellee,  by 
establishing  the  proposition  that  the  as- 
signee is  a  tenant,  to  subject  his  goods  to  a 
lien  for  rent,  coextensive  with  the  liability 
of  the  original  lessee  under  his  contract,  sub- 
ject only  to  the  limitation  that  it  shall  not 
extend  beyond  rent  for  one  year.  It  is  con^ 
ceded  by  both  sides  that  the  remedy  by  dis- 
tress in  Kentucky  is  not  in  any  wise  similar 
to  the  oonunon-law  right  of  distraint,  but  is 
purely  statutory,  in  that  it  gives  a  lien  up- 
on, and  right  of  sale  of,  the  goods  of  the 
tenant;  and  this,  in  some  instances,  inde- 
pendent of  the  continuation  of  the  relation 
of  landlord  and  tenant.  Conceding  this  to 
be  true,  it  follows  that,  the  lien  being  given 
independently  of  the  contract  rights  exists 
ing  between  the  parties,  and  the  remedy  for 
its  enforcement  being  an  extraordinary  and 
frequently  oppressive  one,  the  statute  must 
be  strictly  construed,  and  cannot,  by  impli- 
cation, be  extended  beyond  the  plain  legis- 
lative intent.  This  has  been  frequently  held 
45  L.  R.  A. 


in  this  court.  Qedge  v.8ohoehberger,  83  Ky. 
92,  and  Huisell  v.  Deposit  Bank,  10  Ky.  L 
Rep.  14S1,  30  L.  R.  A.  403.  ''It  is  no  mere 
remnant  of  the  old  oommon-law  right,"  says 
counsel  for  appellee,  "but  it  exists  by  virtue 
of  the  act  of  1811.  2  Morehead  k  B.  Ky. 
Stat.  1368." 

Now  to  consider  the  statutes:  Section 
2305  gives  a  remedy  by  distress  or  attadi- 
ment  against  the  less^  or  otiier  person  ow- 
ing it,  oor  his  assignee  or  under-tenant,  or  the 
representative  of  either,  providing  that  the 
liability  of  the  assignee  or  subt^ant  shall 
only  be  for  the  rent  accrued  after  his  inter- 
est b^an.  Section  2307  provides  what 
property  shall  be  subject  to  levy,  and  under 
what  circumstances.  But  neither  of  these 
sections  in  any  wise  refers  to  the  liability  to 
secure  which  the  lien  is  given,  or  alters  such 
liability  of  person  or  go^ds  from  that  which 
existed  under  the  contract,  or,  at  common 
law,  arose  out  of  the  relations  of  the  parties. 
It  has  never  been  held  that  the  property  of 
the  subtenant  was  liable  for  rent  beyond  the 
term  o^  his  tenancy.  Seotion  2317  gives  the 
landlord  a  superior  lien  upon  the  property 
of  the  tenant  or  under-tenant,  but  provides 
that  such  lien  shall  not  be  for  more  than  one 
year's  rent,  due  or  to  become  due.  It  seems 
to  be  contended  that  this  gives  the  landlord, 
by  implication,  a  lien  for  one  year's  rent. 
But  while  it  is  generally  true  that  the  ex- 
pression of  one  Sling  is  to  be  construed  as 
the  exclusion  of  others,  it  does  not  always 
follow  that  the  converse  of  the  rule  is  true. 
In  Black,  Interpretation  of  Statutes,  it  is 
said  (p.  140)  :  "It  is  sometimes  said  thai 
the  converse  of  this  rule  is  equally  available 
in  statutoiy  construction;  that  is,  that  the 
express  exclusion  of  one  thing  will  operate 
as  the  inclusion  of  all  others.  Thus,  if  a 
statute  explicitly  provides  that  a  court,  in 
certain  cases,  shall  not  impose  a  fine  of  less 
than  $100,  tihis  implies  the  power  to  impose 
a  fine  of  $100  or  more.  But  this  inversion 
of  the  rule  is  to  be  applied  with  even  greater 
caution  tJian  the  rule  itself.  We  should  not 
infer  the  inclusion  of  one  thing  from  the  ex- 
clusion of  another,  unless  such  an  inference 
is  very  clearly  in  accordance  with  the  inten- 
tion of  the  legislature,  or  unless  it  is  neces- 
sary to  give  the  statute  effect  and  operation. 
Particular  oare  should  be  observed  m  resist- 
ing the  conclusion  that  the  express  shutting 
out  of  one  thing  will  necessarily  let  in  its 
opposite."  And  in  the  case  at  bar  it  would 
seem  clear — assuming  that  counsel  for  ap- 
pellee is  correct  in  his  contention  thatfui  as- 
signee of  a  term  is  included  under  the  word 
"tenant"  in  the  section  mentioned — ^that  the 
lien  given  extends  for  rent  not  to  exceed  one 
year,  for  and  during  the  oontinuanoe  of  the 
term  of  the  person  whose  goods  are  to  be 
subjected  to  its  payment.  The  term  of  the 
original  tenant  extends  until  the  expiration 
of  his  lease.  The  term  of  the  assignee  ex- 
tends only  until  his  relation  of  tenant, 
existing  solely  by  virtue  of  privity  of  estate, 
shall  cease;  and  that  ceases  upon  his  assign- 
ment of  his  assigned  term.  This  conclusion 
is  fortified  by  the  reasoning  in  Trab%te  y.  Mo- 
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Adama,  construing  an  exactly  similar  stat- 
ute in  8  Bush,  75,  where  the  lessees  of  mines 
had  assigned  the  benefit  of  their  lease  to  one 
McAdams.  In  a  suit  for  the  rent,  McAdams 
claimed  that  he  had  assigned  over  the  term 
assigned  to  him.  Said  this  court,  through 
Judge  Lindsay:  "MoAdams,  not  only  by  ex- 
press agreement  but  by  operation  of  law,  be- 
came the  assignee  of  said  lease,  and  thereby 
undertook  the  responsibilities  of  an  assignee 
of  an  unexpired  term.  .  .  .  Nor  does  his 
liability  depend  upon  personal  possession  of 
the  pr^nises.  By  taking  the  transfer  he  was 
notified  of  the  terms  of  &e  lease,  and  thereby 
accepted  them,  and  undertook  their  perform- 
ance. Nor  could  he  discharge  the  undertak- 
ing, or  relieve  himself  from  liability  as  as- 
signee, by  anything  short  of  an  actual,  ab- 
8(Mute  transfer  or  assignment  of  the  entire 
unexpired  term.  Such  an  assignmentt,  he  in- 
sists, he  did  make  to  Looney;  but,  when  the 
testinK>ny  in  the  case  is  carefully  scrutinized, 
it  does  not,  as  we  think,  admit  of  any  such 
conclusion."  And  in  6  Ky.  L.  Rep.  663 
{Muldoon  V.  Hite)y  it  was  held  by  the  su- 
perior court  that  the  assignee  of  a  lease  may 
always  discharge  himself  from  any  liability 
for  subsequent  breaches,  both  as  regards 
rents  and  other  covenants,  by  assigning  over, 
even,  though  it  be  done  for  the  express  pur- 
]X)6e  of  getting  rid  of  his  responsibility. 
These  cases  were  apparently  cases  where  the 
personal  liability  alone  was  sought  to  be  en- 
forced. But  the  reasoning  of  the  McAdama 
Case  is  extremely  persuasive;  and  I  am 
clearly  of  opinion  that  the  goods  of  the  as- 
signee are  not  liable  for  rent  to  become  due 
after  the  expiration  of  the  assignee's  tenancy 
of  the  property,  and  that  this  may  be  termi- 
nated by  an  assignment  over. 

It  is  claimed  that  Myer  Bros,  were  sub- 
tenants, arid  that  there  is  no  real  difTerence 
in  legal  liability  between  assignees  and  sub- 
tenants. The  distinction  seems  tome, how- 
ever, to  be  well  marked.  2  Taylor,  Land.  & 
T.  §§  448,  449,  and  1  Taylor,  Land.  &  T.  § 
109.  Assuming  the  doctrine  laid  down  by 
Judge  Lindsay  in  the  Trabue  v.  McAdania 
Case,  8  Bush,  75,  to  be  correct. — and  it  has 
never  been  questioned  in  this  state, — we 
have,  or  may  have,  three  classes  of  persons 
to  whose  property  the  lien  given  by  the  stat- 
ute may  be  held  to  attach,  viz,,  a  tenant,  the 
assignee  of  a  term,  or  a  subtenant.  Each 
has  a  liability, — the  original  tenant,  by  vir- 
tue of  his  covenant;  the  assignee  and  the 
subtenant,  so  far  as  the  landlord  is  con- 
cerned, by  virtue  of  their  privity  of  estate. 
The  statute  gives  a  lien,  in  general  terms, 
upon  the  goods  of  each  of  them  for  rent.  As 
against  the  tenant,  clearly,  this  lien  applies 
to  and  i<ecures  only  the  rent  "due  or  to  be- 
come due"  from  him,  with  the  limitation 
that  it  shall  not  exist  for  rent  due  for  more 
than  one  hundred  and  twenty  days,  nor  for 
more  than  one  year's  rent  due  or  to  become 
due.  If  his  lease  is  by  its  terms  to  terminate 
at  the  expiration  of  a  month,  it  cannot  be 
contended  that  the  landlord  has  a  lien  for  n 
year's  rent  to  become  due.  If,  by  its  terms, 
his  lease  is  terminable  upon  thirty  days' 
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notice,  can  it  be  contended  that  the  landlord 
has  a  lien,  to  be  enforced  by  attachment,  for 
a  year's  rent  to  become  due?  Yet  that  is 
the  logic  of  the  majority  opinion,  for  the  as- 
signee of  the  term,  whose  term  is  conceded 
to  be  terminable  at  any  momei^t  when  he 
ma^  assign  to  someone  who  will  accept  the 
assigmnent,  whose  position  of  tenant  or 
holder  of  the  property  is  thus  terminable, 
may,  under  this  statute,  be  held  for  a  year's 
rent  thereafter  to  become  due,  not  from  him, 
but  from  the  man  who  contracted  to  pay  it. 
And  so,  applying  the  doctrine  to  the  case  of 
a  subtenant,  one  who  holds  a  single  store- 
room in  a  large  house,  under  a  sublease 
which  by  >ts  terms  is  to  end  in  a  month, 
must,  under  the  majority  opinion,  be  held, 
so  far  as  his  goods  are  concerned,  liable  for 
a  year's  rent  for  the  entire  property;  and 
this  was  without  any  pretext  that  any  of 
such  rent,  except  one  month's  rent  of  the 
limited  part  of  the  property  which  he  holds, 
is  ever  due,  or  to  bcKiome  due  from  him. 
Where  a  statute,  in  general  terms,  gives  a 
lien  for  rent  against  the  property  of  three 
distinct  classes  of  persons,  the  fair,  the  just, 
and  the  logical  rule  of  construction  would, 
it  seems  to  me,  be  to  hold  that  the  lien  given 
upon  the  goods  of  any  one  of  the  three  classes 
mentioned  should  attach  to  his  goods  to  se- 
cure and  compel  the  payment  of  the  liability 
for  which  he  was  responsible,  and  not  for  a 
liability  incurred  by  someone  else.  With  a 
fair,  reasonable,  and  just  application  of  the 
statute  confronting  it,  the  majority  of  the 
court  has  chosen  to  apply  the  statute  in  a 
manner  which  may,  and  undoubtedly  will, 
work  manifest  injustice.  The  construction 
for  which  I  have  contended  could  work  in- 
justice to  no  one.  It  would  hold  the  as- 
signee or  the  subtenant  liable  for  everything 
they  had  ever  agreed  to  pay  to  anybody,  and 
could  work  no  injustice  to  the  landlord;  for 
he  would  get,  or  could  get,  everything  which 
had  ever  been  contracts  to  be  paid  to  him 
by  anyone.  If  he  desired  to  hold  his  oriffi- 
nal  tenant,  there  is  no  obligation  upon  him 
to  execute  a  release.  If  the  original  tenant, 
being  insolvent,  undertook  to  remove  his 
goods,  they  could  be  subjected  to  the  land- 
lord's claim  by  distress  warrant  or  land- 
lord's attachment.  And,  in  addition  to  these 
rights,  he  would  be  entitled  to  a  remedy 
against  the  goods  of  the  assignee  and  the 
goods  of  the  subtenant  for  every  cent  which 
could  be  legally  or  justly  demanided  of  them. 
The  majority  opinion  lays  stress  upon  §§ 
16,  17,  chap.  21,  of  the  General  Statutes 
(now  to  be  found  in  §  460,  Ky.  Stat.),  as 
to  the  construction  to  be  given  statutes  in 
derogation  of  the  common  law.  This  stat- 
ute, which  has  in  part  been  held  merely 
declaratory  of  the  common  law,  in  so  far  as 
it  provides  that  words  and  phrases  shall  be 
understood  according  to  the  common  and  ap- 
proved use  of  language  (Bailey  v.  Com.  11 
Bush,  688 ) ,  has  been  frequently  referred  to 
a8  authorizing  the  court  to  apply  a  some- 
what more  liberal  construction  than  pre- 
vailed at  the  common  law,  in  order  to  effect 
the  intent  of  the  legislature.     When  the  in- 
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tent  is  clear  from  the  language  of  the  stat- 
ute, that  purpose  is  to  be  carried  out  by  the 
<x>urts,  although  the  language  used  may  be 
inapt.  But  it  does  not  authorize  the  court 
to  assume  a  purpose  not  deducible  from 
the  language  of  the  statute,  and  then  to  ef- 
fect that  imaginary  purpose  by  applying  the 
language  to  a  etaite  ci  facts  not  within  its 
terms,  as  well  as  to  the  condition  to  which 
it  is  clearly  applicable. 

One  other  oomment  I  desire  to  make  upon 
the  majority  opinion:  It  concedes  that  the 
assignment  of  the  lease  in  violation  of  its 
terms  could  be  taken  advantage  of  by  the 
landlord  by  re-entry,  and  declaration  of  for- 
feiture of  the  lease,  only,  and  authority  is 
referred  to  in  support  of  this  proposition. 
But»  after  so  holding,  the  opinion,  in  its  con- 
clusion, holds  that  as  the  terms  of  the  lease 
forbade  an  assignment,  and  as  Myer  Bros., 
by  accepting  the  assignment,  took  it  subject 
to  its  covenants,  they  had  no  right  to  assign 
their  lease,  because,  says  the  opinion,  "the 
law  suffers  no  man  to  profit  by  the  violation 
of  his  own  contract,  and  it  would  be  a  plain 
denial  of  the  purpose  of  the  statutes  to  al- 
low an  assignee  of  a  lease  to  defeat  the  lien 
secured  by  it  to  the  landlord  by  a  wrongful 
act  of  his  own,  and  without  the  concurrence 
of  the  landlord."  That  is  to  say,  as  against 
the  assignee  of  a  lease  the  landlord  has  a 
higher  right  than  he  has  against  the  origi- 
nal lessee.  Against  the  lessee,  the  landlord 
can  only  re-enter  and  forfeit  the  lease. 
Against  the  assignee,  he  can  impose  an  ad- 
ditional penalty,  by  subjecting  the  as- 
signee's goods  to  the  payment  of  another's 
obligation.  The  judgment,  in  my  opinion, 
should  be  reversed. 

Haielrigg,  Ch.  J.,  and  OnlFy,  J.,  con- 
ear  in  this  dissent. 


,  City  of  NEWPORT  et  al.,  Appts., 

V. 

COMMONWEALTH  of  Kentucky. 


( 


Ky. 


) 


1.  The  appearance  of  a  city  to  an 
amended  petition  making  it  a  defendant 
In  an  action  originally  brought  against  an  al- 
leged waterworks  corporation  which  had  no 
existence  gives  jurisdiction  as  if  the  petition 
was  originally  filed  against  the  city. 

S.  A  municipal  corporation  may  be 
taxed  for  its  franchlae  to  operate  water- 
works, as  In  respect  to  them  It  occaples  the 
position  of  a  priyate  corporation. 

8.  A  decision  aa  to  the  taxes  of  one 
year  in  not  rea  Judicata  as  to  the  Talld- 
Ity   of   taxes    for    subsequent   years,    as   the 


causes  of  action  are  distinct  and  different* 
though  they  may  be  similar. 

(Paynter,  /.,  dlsaeniM.) 

(April  26,  1809.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Circuit  Court  for  Franklin  County 
i-equiring  defendant  to  pay  taxes  on  its  wa- 
terworks.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Horace  W.  Root  for  appellants. 
Messrs.    W.     S.    Taylor    and    M.     H. 
Tl&atolier  for  the  Commonwealth. 

Dn  Relle,  J.,  delivered  the  opinion  of  the 
court: 

The  secretary  of  the  Newport  Waterworks 
made  a  verified  statement,  as  required  by  § 
4078,  Ky.  Stat.,  in  order  for  the  board  of  val- 
uation and  assessment  to  determine  the  value 
of  its  franchise  for  taxation  for  the  year 
1894,  upon  which  statement  that  board  pro- 
ceeded to  value  and  assess  the  corporate  fran- 
chise of  the  Newport  Waterworks.  Suit 
was  brought  in  the  Franklin  circuit  court  for 
the  taxes  of  that  year,  alleging  that 
the  Newport  Waterworks  was  a  corporation 
having  and  exercising  privileges  and  franchis- 
es not  allowed  by  law  to  natural  persons. 
Summons  having  been  served  upon  the  presi- 
dent and  chief  officer  of  the  IxMird  of  water- 
works trustees,  there  were  filed  a  demurrer, 
a  special  demurrer  for  want  of  jurisdiction 
of  the  defendant,  the  Newport  Waterworks, 
and  an  answer,  in  which  the  Newport  Water- 
works allied  that  there  did  not  and  never 
had  existed  a  corporation  of  that  name,  and 
denied  that  it  was  a  corporation,  or  was  or- 
ganized or  doing  business  as  such.  A  few 
days  after  the  filing  of  these  pleadings,  and 
before  they  were  acted  upon,  the  common- 
wealth amended  its  petition,  making  the  city 
of  Newport  a  party  defendant,  alleging  that 
it  was  a  municipal  corporation,  a  city  of  the 
second  class ;  that  it  owned  and  operated  the 
Newport  Waterworks;  that,  by  the  terms  of 
its  charter,  it  was  authorized  to,  and  did, 
own  and  operate  the  waterworks,  and  charge 
tariff  rates  for  water,  as  other  companies; 
that  the  waterworks  were  not  used  by  the 
city  for  governmental  purposes,  but  as  a  pri- 
vate enterprise,  the  accounts  thereof  being 
kept  distinct  and  independent  of  the  govern- 
mental affairs  of  the  city,  all  citizens  who 
used  the  water  bein^  charged  the  regular 
tariff  rate;  that  the  city,  so  far  as  tiie  water- 
works and  waterworks  property  were  con- 
cerned, was  engaged  in  the  business  of  an 
ordinary  water  company,  operating  the 
works  for  profit;  that,  while  not  a  corpora- 
tion, the  Newport  Waterworks  was  used  and 
operated  as  a  water  company,  and  had  a  se<s 
retary,  duly  elected  by  the  city  of  Newport, 


Note. — The  above  case  Is  a  novel  one  so  far 
as  it  holds  a  municipal  corporation  to  be  taxa- 
ble for  Its  franchise  to  operate  waterworks. 

The  doctrine  that  a  city  operates  such  water- 
works In  Its  private  capacity  Is  not  sustained 
In  Springfield  F.  &  M.  Ins.  Co.  v.  KeesevUIe 
(N.  Y.)  80  L.  R.  A.  6G0,  where  water  rents  are 
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held  to  be  only  a  mode  of  taxation  and  part  of 
the  general  scheme  of  raising  revenue  to  carry 
on  the  work  of  government. 

That  such  waterworks  are  clothed  with  a  pub- 
lic trust,  see  Huron  Waterworks  C6.  v.  Huron 
(S.  D.)  30  L.  R.  A.  848. 
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the  owner  of  the  property,  and  duly  selected 
as  such  secretary  by  the  commissioners  of  the 
waterworks,  who  had  theretofore  been  select- 
ed as  such  commissioners  by  the  city,  as  pro- 
vided in  its  charter;  and  that  by  said  secre- 
tary the  report  to  the  board  of  valuation  and 
assessment  was  made.  Subsequently  the 
city  entered  its  objection  to  the  filing  of  the 
amended  petition,  and  moved  to  set  aside  the 
filing,  on  the  ground  that  neither  at  the  time 
of  i£e  institution  ol  the  action,  nor  before 
nor  since,  was  there  any  such  defendant  or 
corporation  as  the  Newport  Waterworks,  and 
therefore  there  was  no  action  commenced,  or 
in  being,  to  which  the  amendment  could  be 
made.  This  objection,  and  the  demurrer  to 
the  petition,  were  overruled,  and  a  judgment 
rendered,  which  was  afterwards,  by  agree- 
ment, set  aside,  and  an  answer  filed  by  the 
city  of  Newport  pleading  to  the  merits.  An 
agreed  statianent  of  facts  was  filed,  the  case 
submitted,  and  judgment  rendered  against 
the  city  for  the  tax. 

It  is  first  urged  that  it  was  error  to  permit 
the  amended  petition  to  be  filed,  making  the 
city  of  Newport  a  party  defendant,  upon  the 
ground  that  there  was  no  action  pending 
against  any  natural  or  artificial  person,  an<i 
therefore  nothing  to  be  amended;  that  an 
amendment  presupposes  a  real  action  or  pro- 
ceeding already  pending  in  court;  that^  in 
this  case,  there  was  nothing  to  which  an 
amendment  could  go,  because  there  was  no 
petition  stating,  or  attempting  to  state,  a 
cause  of  action  against  any  real  person,  nat- 
ural or  artificial;  and  that  the  original  peti- 
tion was  a  nullity.  It  is  further  urged  that 
this  case  is  not  one  of  misnomer,  or  of  a  suit 
against  a  real  person  by  a  wrong  name,  or 
against  one  person  erroneously  sued  under 
the  name  of  another, — in  which  cases  it 
seems  to  be  conceded  that  an  amendment 
might  be  made,  under  the  authority  of  §  134 
of  the  Civil  Code  of  Practice,  and  the  cases 
of  Heckman  v.  Louisville  d  N,  R.  Co.  85  Ky. 
631,  and  Louisville,  N,  d  G.  8.  R.  Co,  v. 
Eall,  12  Bush,  131.  Upon  the  other  hand,  it 
is  urged  on  behalf  of  the  commonwealth  that 
as  the  city,  by  its  own  officers,  caused  the  re- 
port for  franchise  tax  to  be  made  in  the  name 
of  the  Newport  Waterworks,  and  the  water- 
works were  distinct  in  management  from  the 
city  government,  being  controlled  by  com- 
missioners selected  by  Uie  city,  and  by  whom 
water  rates  were  fixed,  the  waterworks  were, 
in  effect,  a  quasi  corporation,  or  a  company 
or  association,  within  the  meaning  of  §§ 
4077,  4078,  Ky.  Stat.  But,  without  going 
into  that  question,  it  seems  to  us  that  the 
amendment  and  the  original  petition  may  be 
considered  together  as  an  original  petition 
against  the  city  of  Newport,  to  which  the  city 
entered  its  appearance  without  reservation. 
Nor  does  the  case  of  Houston  v.  Kidxcell 
(Ky.)  12  Ky.  L.  Rep.  386,  cited  by  counsel 
for  appellant,  seem  to  us  to  be  in  conflict 
with  this  view.  That  was  an  action  for  a 
new  trial.  The  petition  was  erroneously  dis- 
missed. Afterwards  an  amended  petition 
was  filed  alleging  the  discovery  of  additional 
«vidence,  but  which  was  merely  cumulative. 
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The  judgment  dismi«ising  the  original  peti- 
tion was  not  appealed  from,  and  it  was  held 
that  the  amended  petition  could  not  be  treat- 
ed as  a  petition,  lor  the  reason  that  the  re- 
lief sought  was  res  judicata  by  the  final 
judgment  on  the  first  petition,  from  which 
no  appeal  had  been  taken.  Nor  does  the  ci- 
tation from  Newman,  PI.  &  Pr.  p.  288,  apply. 
That  refers  to  a  case  where  the  wron^  person 
brings  an  action  for  a  liability  existing,  but 
existing  in  favor  of  another  person  than  the 
plaintiff.  Aim,  \\hile  it  is  there  said  that 
''the  foregoing  rules  apply,  for  the  most  part, 
equally  to  a  mistake  in  the  name  of  the  de- 
fendant as  of  the  plaintiff,"  that  does  no€ 
apply  to  a  case  like  this,  where  the  original 
petition  is  good  upon  its  face,  but  a  mistake 
has  been  made  in  the  name  of  the  party  upon 
whom  Uie  liability  rests,  as  the  owner  of  spe- 
cific, described  property.  In  such  caae,  there 
would  seem  to  be  little  difference  whether 
the  owner  was  sued  originally  by  the  name  of 
another  existing  person  (as  in  the  Reck- 
man's  Case,  85  Ky.  631,  and  EalVs 
Case,  12  Bush.  131),  or  was  Bued  by 
the  name  of  a  nonexistent  person.  The 
question  whether  the  city  might  have  taken 
advantage  of  the  mistake  by  special  en- 
try of  ito  appearance  and  dilatory  pleading 
is  not  here  presented,  as  it  appeared  without 
reservation.  The  answer  presents  several 
defenses :  First.  That  the  city  was  author- 
ized, by  act  of  the  legislature,  to  build  and 
operate  a  waterworks  syst^n,  and  has  built 
such  system,  and  operates  it  through  a  board 
styled  the  "(Commissioners  of  Waterworks," 
having  issued  $800,000  of  bonds,  $708,000  of 
which  are  still  outstanding ;  that  it  exercises 
no  right  or  privilege  with  respect  to  its  wa- 
terworicB  which  a  natural  person  might  not 
do;  that  its  waterworks  are  situated  within 
its  corporate  limits,  or  upon  its  own  land 
outside  the^  limits ;  that  the  report  made  by 
the  secretary  of  that  board  was  erroneous; 
that,  including  the  interest  upon  the  bonded 
debt  created  to  build  and  operate  the  water- 
works, the  expense  of  operation  was  more 
than  $35,000  in  excess  of  the  actual  receipts ; 
that  the  waterworks  department  of  the  city 
is  not  a  paying  institution,  and  its  actual  re- 
ceipts in  any  year  since  the  act  authorizing  it 
to  be  built  have  not  been  sufficient  to  meet 
both  its  operating  expenses  and  the  interest 
upon  the  bonds  issued  to  build  it,  but  that 
the  city,  by  the  annual  levy  and  collection  of 
a  tax,  meets  and  pays  off  the  interest  and 
bonds  of  the  waterworks  falling  due  in  each 
year;  that  it  will  not  be  self-sustaining  for 
many  years  to  come;  and  that  its  tangible 
property  used  in  connection  with  the  water- 
works system  was,  in  the  year  1894  and  sub- 
sequent years,  assessed  by  the  state  for  texa- 
tion,  and  taxes  thereon  paid.  Second.  That 
the  city  exercises  no  special  or  exclusive  priv- 
ileges or  franchises  not  allowed  by  law  to 
natural  persons,  with  respect  to  its  water- 
works; that  the  works  are  used  for  govern- 
mental purposes,  and  not  as  a  private  enter- 
prise; that  the  accounts  of  the  waterworks 
arc  not  kept  distinct  and  independent  of  the 
governmentel  affairs  of  the  city;  that  it  is 
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not  engaged  in  tlie  busineeB  of  an  ordinary 
water  company,  and  that  the  waterworks  are 
not  a  private  enterprise,  operated  for  profit. 
Third.  That,  by  an  act  adopted  March  8, 
1878,  it  was  provided  that  the  waterworks 
should  be  exempt  from  county  and  state  tax- 
ation so  long  as  it  should  be  tlnproductive : 
and  that  it  has  been  unproductive  since  it^ 
establishment.  Fourth.  That  the  imposi- 
tion of  a  franchise  tax  is  in  violation  of  the 
state  Constitution,  and  aleo  in  violation  of 
subsection  1,  §  10,  art.  1,  of  the  Federal  Con- 
stitution, prohibiting  the  passage  of  a  law 
impairing  the  obligation  of  contracts,  for  the 
reason  that,  at  the  time  of  the  issuance  of 
the  bonds,  there  was  no  franchise  tax  author- 
ized to  be  collected  from  the  city  on  account 
of  the  waterworks  system,  and  Uie  bondhold- 
ers have  a  vested  right  to  the  bonds  free 
from  such  a  tax.  Fifth.  That  the  liability 
of  the  city  to  a  franchise  tax  is  rea  judicata^ 
by  a  judgment  rendered  in  a  suit  by  the  com- 
monwealth against  the  Newport  Waterworks 
and  the  city  of  Newport  for  a  franchise  tax, 
on  account  of  the  city's  ownership  and  opera- 
tion of  the  waterworks,  for  the  year  1893, 
under  the  same  law  under  which  the  present 
action  was  instituted;  the  subject-matter  of 
that  suit  being  identical  with  the  subject- 
matter  of  the  case  at  bar,  except  that  in  that 
action  the  suit  was  to  collect  the  tax  for  the 
year  1893,  and  the  present  suit  is  for  the 
year  1894.  As  to  the  fourth  ground,  it  is 
sufficient  to  say  that  the  boncSiolders  were 
not  parties  to  this  proceeding,  and  that,  so 
far  as  we  are  informed,  it  has  never  been  held 
that  the  fact  that  no  tax  was  levied  upon  the 
property  at  the  time  of  its  acquisition  had 
the  effect  to  prevent  the  imposition  of  a  tax 
thereon  in  subsequent  years.  The  daim  of 
exemption  under  the  act  of  1878  cannot  be 
sustained,  as  it  is  not  claimed  that  any  con- 
tract right  existed  thereunder,  and  the  ex- 
emption thereby  given  is  repealed  by  the 
present  Constitution. 

The  first  and  second  defenses  present  the 
question,  in  substance,  whether  a  municipal 
corporation  can  be  subject  to  a  franchise  tax. 
It  seems,  under  the  case  of  Oweitahoro  v. 
Com,,  Stone  (Ky.)  20  Ky.  L.  Rep.  1281,  44 
L.  R.  A.  202,  that  the  waterworks  might  be 
exempt  from  taxation  as  public  property 
used  for  public  purposes,  under  §  170  of  the 
Constitution,  if  operated  solely  for  the  pur- 
pose oi  extinguishing  fires,  cleaning  the 
streets,  and  the  like,  which,  under  the  opin- 
ion in  that  case,  would  be  deemed  governmen- 
tal purposes ;  and  thal^,  if  the  tangible  prop- 
erty held  and  used  for  that  purpose  would 
not  be  taxable,  neither  would  the  city  be  tax- 
able on  a  franchise  to  so  operate  and  use  it. 
Is  the  case  altered  by  the  fact  that  the  city, 
while  operating  the  waterworks  for  the  con- 
venience of  its  people,  makes  a  charge  against 
them  for  furnishing  them  with  water?  In 
the  ease  of  Com.  v.  Makihhen,  90  Ky.  384,  it 
was  held  by  this  court  that  the  power  grant- 
ed to  the  city  of  Newport  to  operate  its  wa- 
terworks was  not  granted  as  necessary  to 
carrying  on  its  municipal  government  as  a 
political  power,  but  merely  as  a  private  cor- 
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poration  for  the  convenience  or  profit  of  ita 
citizens,  and  therefore  not  only  taxable  by 
the  conmion wealth,  but  not  to  be  constitution- 
ally exempted  from  taxation.  Said  the 
court,  through  Judge  Bennett:  ''But  may 
a  city  be  treated  as  a  private  corporation  in 
the  exercise  of  powers  not  necessary  to  oar- 
ryijig  on  its  municipal  government  as  a  po- 
litical power?  We  have  heretofore  said  that 
it  may  be  so  treated.  We  have  also  said  that 
its  property  necessary  to  carrying  on  its  mu- 
nicipal government  as  a  political  power  la 
not  subject  to  state  taxation;  but  if  it  i» 
not  necessary  for  such  purpose  then  it  must 
be  treated  as  the  property  of  a  private  cor- 
poration, and  is  subject  to  state  taxati<m^ 
unless  it  is  expressly  exmpted  in  considera- 
tion of  public  services," — referring  to  LouU- 
ville  V.  Com,  1  Duv.  298,  85  Am.  Dec.  624^ 
and  Barhour  v.  LouiavUle  Bd.  of  Trade,  82 
Ky.  649.  In  the  same  opinio>n,  the  court 
quoted,  with  approval,  as  follows,  from  BaU- 
ei/  V.  New  York,  3  Hill,  531,  38  Am.  Dec. 
669,  in  which  case  it  was  decided  that  the 
city,  in  erecting  waterworks,  acted  in  ita 
private,  not  public,  character:  ''But  the 
distinction  is  quite  dear  and  well  settled,  and 
the  process  of  separation  practicable.  To 
this  end  regard  should  be  had  not  so  much 
to  the  nature  and  character  of  the  various 
powers  conferred  as  to  the  object  and  pur- 
pose of  the  legislature  in  conferring  thenu 
If  granted  for  public  purposes  exclusively, 
they  belong  to  the  corporate  body  in  its  pi:^ 
lie,  political,  or  municipal  character.  But  If 
the  grant  was  for  purposes  of  private  adyan* 
tage  and  emolument,  though  the  public  may 
derive  a  common  benefit  therefrom,  the  cor- 
poration, quoad  hoc,  is  to  be  regarded  as  a 
private  company.  It  stands  on  the  same 
footing  as  would  any  individual  or  body  of 
persons  upon  whom  the  like  special  franchis- 
es had  been  conferred."  So,  in  Covington  ▼. 
Com,  19  Ky.  L.  Rep.  106,  it  was  held,  in  aa 
opinion  by  Chief  Justice  Lewis,  that  the  wa- 
terworks of  the  city  of  Covington  oould  not> 
under  the  Constitution,  be  exempted  by  spe- 
cial statute  from  taxation, — ^referring  to 
Clark  V.  LouisvilU  Water  Co.  90  Ky.  615,  in 
which  the  same  queetion  was  decided.  It 
seems,  therefore,  to  be  well  settled  that  the 
tangible  property  used  for  waterworks  pur- 
poses is  subject  to  taxation;  and  that  the 
municipality,  as  to  it,  occupies  the  position 
of,  and  is  to  be  treated  as,  a  private  corpora- 
tion. Section  4077,  Ky.  Stat.,  which  re- 
quires a  franchise  tax  to  be  paid  by  certain 
enumerated  companies,  includes  water  com- 
panies in  the  list  of  companies  required  to 
pay  such  tax,  and  also  requires  such  tax  to 
be  paid  by  "every  other  like  company,  corpo- 
ration, or  association."  And  9  4082,  Id., 
provides  that  "whenever  any  person  or  as- 
sociation of  persons  not  beii^  a  corporation 
nor  having  capital  stock,  shall,  in  this  state 
engage  in  the  business  of  any  of  the  corpo- 
rations mentioned  in  the  1st  section  of  this 
article  [§  4077],  then  the  capital  and  prop- 
eity,  or  the  certificates  or  other  evidences  of 
the  rights  or  interests  of  the  holders  thereof 
in  the  business  or  capital  and  property  em- 
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ployed  therein,  shall  be  deemed  ajid  treated 
as  the  capital  stock  of  such  person  or  associa- 
tion of  persons  for  the  purpose  of  taxation 
and  all  other  purposes  under  this  article,  in 
like  manner  as  if  such  person  or  association 
of  persons  were  a  corporation."  The  three 
sections  (4077,  4078,  and  4082),  taken  to- 
gether, clearly  indicate  the  intent  of  the  leg- 
islature that  no  corporation,  company,  asso- 
ciation, person,  or  aggregation  of  persons 
should  be  permitted  to  engage  in  any  of  the 
businesses  enumerated  in  §  4077,  without 
thereby  being  required  to  make  report  to  the 
board  of  valuation  and  assessment,  and  be- 
coming subject  to  the  so-called  franchise  tax. 
Under  the  doctrine  laid  down  in  the  cases 
referred  to,  the  municipality  occupies,  as  to 
its  waterworks,  the  same  position  as  would 
a  private  corporation  owning  such  works. 
It  follows,  inevitably,  therefore,  from  that 
doctrine,  that  not  only  is  the  tangible  prop- 
erty used  by  the  city  for  water woncs  purpos- 
es taxable  by  the  commonwealth  as  nonmuni- 
cipal  and  private  property,  but  that,  as  to 
that  property,  it  is  subject  to  a  franchise 
tax,  and  must  make  report  therefor,  as  re- 
quired in  §  4078. 

The  only  question  remaining  for  decision  is 
upon  the  plea  of  res  judicata.  The  plea  in 
this  case  avers  that  the  subject-matter  of  the 
foi-mer  suit  was  identical  with  that  involved 
in  this  action,  and  that  the  facts  were  the 
same  in  both  actions,  except  that  the  former 
action  attempted  to  collect  a  tax  for  the  year 
1893  and  the  present  action  was  attempting 
to  collect  a  tax  for  the  year  1894;  that  said 
action  was  tried  upon  its  merits,  and  a  judg- 
ment rendered  by  the  circuit  court  dismiss- 
ing the  plaintiiT's  petition.  A  copy  of  the 
judgment  was  filed  as  part  of  the  answer, 
and  it  was  further  averred  that  the  judgment 
had  never  been  reversed  or  modified,  and  no 
appeal  had  ever  been  taken,  but  that  it  had 
become  final  and  conclusive.  The  authori- 
ties seem  to  hold  that  when  a  court  of  com- 
petent jurisdiction  ha«,  upon  a  proper  issue, 
decided  that  a  contract,  out  of  which  several 
distinct  promises  to  pay  money  arose,  has 
been  adjudged  invalid  in  a  suit  upon  one  of 
those  promises,  the  judgment  is  an  estoppel 
to  a  suit  upon  another  promise  founded  on 
tho  same  contract.  But  taxes  do  not  arise 
out  of  contract.  They  are  imposed  in  invi- 
turn.  The  taxpayer  does  not  agree  to  pay, 
but  is  forced  to  pay ;  and  the  right  to  liti- 
gate the  legality  of  a  tax  upon  all  grounds 
must,  of  necessity,  exist,  regardless  of  former 
adjudications  as  to  the  validity  of  a  different 
tax.  In  Keokuk  d  W.  R.  Go.  v.  Missouri, 
162  U.  S.  314,  38  L.  ed.  450,  the  supreme 
court  held:  "A  suit  for  taxes  for  one  year 
is  no  bar  to  a  suit  for  taxes  for  another 
year.  The  two  suits  are  for  distinct  and  sepa- 
rate causes  of  action.  If  there  were  any 
distinct  question  litigated  and  settled  in  the 
prior  suit,  the  decision  of  the  court  upon  that 
question  might  raise  an  estoppel  in  another 
suit,  upon  the  principle  stated  in  Cromwell 
▼.  Sac  County,  94  U.  S.  357,  24  L.  ed.  190. 
But,  as  was  held  in  that  case,  where  the  sec- 
ond action  between  the  same  parties  is  upon 
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a  different  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue,  or  points  con- 
troverted, upon  the  determination  of  which 
the  finding  or  verdict  was  rendered.  .  .  . 
The  same  principle  was  reaffirmed  in  2feshit 
V.  Riverside  Independent  Dist,  144  U.  S. 
610,  36  L.  ed.  562,  and  in  Wilmington  d 
W.  R.  Co,  V.  Alshrook,  146  U.  S.  279,  302, 
36  L.  ed.  972,  981.  In  the  case  of  Davenport 
V.  Chicago,  R.  I,  d  P,  R,  Co,  38  Iowa,  633, 
040,  the  supreme  court  of  Iowa  held  that 
a  decree  in  favor  of  a  railway  company  in  a 
suit  for  taxes  for  a  prior  year  would  not  es- 
top the  state  from  collecting  the  taxes  for  a 
subsequent  year ;  each  year's  taxes  constitut- 
ing a  distinct  and  separate  cause  of  action. 
'The  cases,'  said  the  court,  'are  unlike  thoso 
where  two  causes  of  action  (as,  two  promis- 
sory notes)  forming  the  subject-matter  of 
successive  actions  between  the  same  parties^ 
both  growing  out  of  the  same  transaction,  in 
which  a  defense  set  up  in  the  first  suit,  and 
held  good,  will  conclude  the  parties  in  the  sec- 
ond. .  .  f  Taxes  of  separate  years  do 
not,  in  any  just  sense,  grow  out  of  the  same 
trandaction.  They  are  like  distinct  claims 
on  two  promissory  notes,  made  upon  two  dis- 
tinct and  separate,  though  similar,  transac- 
tions between  the  same  parties.  A  judg- 
ment on  one  of  such  notes,  it  is  quite  clear,, 
would  not  be  of  any  force  as  an  estoppel  iu 
an  action  on  the  other  note  between  the  same 
parties.'  It  could  never  be  tolerated  that 
the  state  should  be  forever  barred  in  its  col- 
lection of  taxes  by  an  erroneous  decison."^ 
152  U.  S.  314-316,  38  L.  ed.  456.  In  Lake 
Shore  d  M,  8,  R.  Co,  v.  People,  46  Mich.  208,. 
a  suit  for  taxes,  there  had  been  a  decision  ad- 
verse to  the  validity  of  the  taxes  for  certain 
previous  years,  but  the  court  held  that  the 
result  of  a  suit  for  the  taxes  of  particular 
years  is  not  res  judicata  in  subsequent  suits 
between  the  same  parties  for  taxes  of  other 
years,  and  the  decisions  upon  legal  questions 
arising  in  the  first  case  are  important  only 
as  precedents.  Said  Chief  Justice  Mars  ton, 
delivering  the  opinion:  "The  decree  in  the 
Wayne  circuit  would  not  prevent  the  state 
from  claiming  and  seeking  to  recover  taxes 
accruing  subsequent  to  the  years  or  taxes 
then  passed  upon.  This  is  a  new  controver- 
sy, for  a  new  cause  of  action,  and  in  which 
some  of  the  legal  questions  then  passed  upon 
are  again  raised,  and  the  decision  of  the 
court  thereon  is  of  no  importance,  except  as 
a  precedent.  In  this  case,  it  is  not  conclu- 
sive. Such  was  the  view  of  Mr.  Justice 
Campbell  upon  a  similar  question  in  the  case 
in  9  Mich.  448  [Michigan  8,  d  N,  I,  R.  Co. 
V.  Auditor  General],  already  referred  to, 
and,  as  that  case  is  reported,  there  does  not 
seem  to  have  been  any  diversity  of  opinion  on 
this  point.  The  parties  are  bound  in  so  far 
as  regards  the  subject-matter  then  involved, 
but  are  at  liberty  to  raise  anew  the  same  le- 
gal questions  in  a  case  arising  subsequently, 
even  although  the  facts  may  be  substantially 
alike  in  other  respects.  The  principle  is 
that  a  party  shall  not  be  twice  vexed  for  the 
same  cause;  but  this  is  not  the  same  cause. 
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■but  one  arising  since  then,  and  the  state  is 
not  in  this  case  seeking  to  recover  any  por- 
tion of  the  taxes  the  collection  of  which  was 
restrained  in  that  case."  We  do  not  think 
the  plea  of  res  judicata  avails  in  this  case. 
As  stated  in  21  Am.  &  Eng.  Enc.  Law,  p.  227, 
the  rule  is:  ''To  make  a  matter  res  judicata 
there  must  be  a  concurrence  of  the  four  con- 
•ditions  following,  namely,  first,  identity 
of  the  subject-matter;  second,  identity 
of  cause  of  action;  third,  identity  of  persons 
and  parties;  fourth,  identity  in  the  quality 
•of  the  persons  for  or  against  whom  claim  is 
made."  The  taxes  for  the  subsequent  year 
constitute  a  new  cause  of  action,  it  may  be, 
similar  to  the  cause  which  was  adjudicated, 
but  a  distinct  and  different  cause.  The  rul- 
ings of  the  court  upon  the  legal  questions  in- 
volved, if  rendered  by  this  court,  are  author- 
ity here,  to  the  extent,  and  no  further,  that 
like  decisions  would  be,  in  a  suit  between  dif- 
ierent  parties.  In  our  opinion,  it  would  be 
•against  public  policy  to  hold  that  a  judg- 
ment of  a  circuit  court  upon  a  question  of 
taxation  is  forever  binding  upoi\  this  court, 
not  ^nly  as  to  the  taxes  there  in  litigation, 
but  also  as  to  taxes  for  all  subsequent  years, 
merely  because  counjsel  for  the  common- 
wealth failed  to  bring  the  question  here. 
Such  a  ruling  would  seem  to  be  open  to  the 
•objection  that  it  would  hold  the  conunon- 
wealtli  bound  by  the  laches  of  its  officer.  The 
•decision  of  the  circuit  court  as  to  the  taxes 
of  1893  is  not  binding  upon  this  court  as  to 
the  taxes  for  subsequent  years. 

It  follows,  therefore,  that  the  judgment 
must  he  affirmed. 

Paynter,  J.,  dissents. 

Subsequently,  on  June  3,  1899,  Dn  Relle, 
•J.,  handed  down  the  following  additional 
opinion : 

The  original  opinion  in  this  case,  prepared 
ty  direction  of  the  court,  correctly  set  forth 
the  viefws  of  the  majority  of  the  court.  It 
'did  not  fully  state  the  views  of  the  minority 
upon  the  question  of  res  judicata.  When 
the  petition  for  rehearing  was  filed,  the  mi- 
nority took  the  position  that  the  opinion 
-should  be  so  extended  as  to  rest  the  decision 
upon  a  doctrine  in  which  all  could  unite,  and 
-not  decide,  or  appear  to  decide,  a  question  not 
necessarily  raised  by  the  record,  and  upon 
which  the  members  of  the  court  are  not  in 
"harmony.  The  majority,  however,  have  de- 
cided to  adhere  to  the  opinion  as  originally 
delivered,  and  the  views  of  the  minority  upon 
this  ques*tion  are  here  presented. 

The  plea  of  res  judicata  in  this  case  avers 
that  the  subject-matter  of  the  former  suit 
was  identical  with  that  involved  in  this  ac- 
tion; th&t  the  facts  were  the  same  in  both 
actions,  except  that  the  former  action  at- 
tempted to  collect  a  tax  for  the  year  1893, 
and  the  present  action  was  attempting  to  col- 
lect a  tax  for  the  year  1894;  that  the  former 
action  was  tried  upon  its  merits,  and  a  judg- 
ment rendered  by  the  circuit  court  dismiss- 
ing the  plaintifl'^s  petition,  a  copy  of  the 
judgment  being  filed  as  a  part  of  the  answer. 
It  was  further  averred  that  the  judgment 
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had  never  been  reversed  or  modified,  and  no 
appeal  had  ever  been  taken,  but  tiiat  it  had 
become  final  and  conclusive.  It  will  be  ob- 
served that  this  plea  does  not  show  upon 
what  ground  the  court  based  the  judgment 
relied  upon  as  res  judicata,  nor  does  the 
judgment  itself  show  on  what  ground  it  was 
based.  Giving  the  fullest  effect  to  the  plead- 
ing, and  assuming,  as  we  must,  under  the 
averment  that  the  subject-matter  of  the 
former  suit  was  identical  with  the  subject- 
matter  of  this,  that  the  same  defenses  were 
pleaded  in  that  case  as  in  this,  and  that  the 
court  decided  that  case  upon  the  merits,  and 
dismissed  the  petition,  it  still  does  not  ap- 
pear whether  the  petition  in  that  case  was 
dismissed  because  the  court  held  that  there 
was  a  contract  exemption  from  taxation  in 
favor  of  appellant,  because  it  held  that  a  mu- 
nicipality could  not  be  subjected  to  a  fran- 
chise tax  with  respect  to  its  use  of  any  of  its 
property,  or  because  it  held  valid  some  one 
of  the  other  defenses  pleaded  in  this  action, 
and  presumably  pleaded  in  that  It  there- 
fore becomes  necessary  for  us  to  consider 
whether  the  doctrine  of  res  judicata  is  appli- 
cable to  all  of  the  defenses  pleaded;  for,  if 
inapplicable  to  one,  as  that  defense  may,  for 
all  that  appears  in  the  answer,  have  been  the 
one  upon  which  the  former  case  was  decided, 
we  must  apply  the  maxim  Fortuis  contra 
proferentem,  conclude  that  that  was  the  de- 
fense upon  which  the  case  was  decided,  and 
hold  the  pleading  insufficient. 

Thifl  brings  us  to  consider  the  question 
whether  res  judicata  as  to  the  validity  of  a 
tax  for  one  year  can  apply  in  a  suit  for  a 
tax  for  another  year.  Tiie  authorities,  in 
general,  are  to  the  effect  that  when,  in  a  court 
of  competent  jurisdiction,  upon  a  proper  is- 
sue, a  contract  out  of  which  several  distinct 
promises  to  pay  money  arose  has  been  ad- 
judged invalid  in  a  suit  upon  one  of  those 
promises,  the  judgment  is  an  estoppel  to  a 
suit  upon  another  promise  founded  on  the 
same  contract.  But  taxes  do  not  arise  out  of 
the  contract  They  are  imposed  in  invitum. 
The  taxpayer  does  not  agree  to  pay,  but  is 
forced  to  do  so;  and  the  question  is  whether 
the  judgment  of  a  court  fastening  one  such 
burden  upon  the  citizen  estops  him  to  con- 
test the  validity  of  a  similar  burden  there- 
after sought  to  be  imposed  upon  him,  and,  on 
the  other  hand,  whether  the  refusal  of  the 
court  to  impose  such  a  burden  estops  the  gov- 
ernment from  thereafter  asserting  a  similar 
right  against  that  citizen.  And,  in  consider- 
ing this  question,  we  shall  consider  it  on  the 
theory  that  there  is  no  question  of  contract 
involved,  but  that  the  question  arises  solely 
upon  the  legality  of  the  tax,  as  in  a  case 
where  the  question  is  upon  the  constitution- 
ality of  the  law,  or  as  to  whether  the  property 
sought  to  be  taxed  is  embraced  by  the  law. 

In  Keokuk  d  W.  R.  Co.  v.  Missouri.  152 
U.  S.  314,  38  L.  ed.  456,  the  Supreme  Court 
held:  "A  suit  for  taxes  for  one  year  is  no 
bar  to  a  suit  for  taxes  for  another  year.  The 
two  suits  are  for  distinct  and  separate 
causes  of  action.  If  there  were  any  distinct 
question  litigated  and  settled  in  the  prior 
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«uit  the  decision  of  the  court  upon  that 
•question  might  raise  an  estoppel  in  another 
suit,  upon  the  principle  stated  in  Cromwell 
V.  Sac  County,  94  U.  S.  367,  24  L.  ed.  199. 
But,  as  was  held  in  that  case,  where  the  sec- 
ond action  between  the  same  parties  is  upon 
a  different  claim  or  demandj  tiie  judgment  in 
the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue,  or  points  contro- 
verted, upon  the  determination  of  which  the 
finding  or  verdict  was  rendered.  .  .  . 
The  same  principle  was  affirmed  in  Nesbit  v. 
Riverside  Independent  Dist.  144  U.  S.  610,  30 
L.ed.562,andin  Wilmington  d  W,  R.  Co,y, 
AUhrook,  146  U.  S.  279,302,  36  L.  ed.  972, 981. 
In  the  case  of  Davenport  y,  Chicago,  R.  I.  d  P. 
R.  Co.  38  Iowa,  633,  640,  the  supreme  court 
•of  Iowa  held  that  a  decree  in  favor  of  a  rail- 
way company  in  a  suit  for  taxes  for  a  prior 
year  would  not  estop  the  state  from  collect- 
ing the  taxes  for  a  subsequent  year,  each 
year's  taxes  constituting  a  distinct  and  sep- 
arate cause  of  action.  'The  cases'  said  the 
court,  'are  unlike  those  where  two  causes  of 
action  (as  two  promissory  notes)  forming 
the  subject-matter  of  successive  actions  be- 
tween the  same  parties,  both  growing  out  of 
the  same  transaction,  in  which  a  defense  set 
up  in  the  first  suit,  and  held  good,  will  con- 
elude  the  parties  in  the  second.  .  .  . 
Taxes  of  separate  years  do  not,  in  any  just 
sense,  grow  out  of  the  same  transaction. 
They  are  like  distinct  claims  on  two  promis- 
sory notes,  made  upon  two  distinct  and  sep- 
arate, though  similar,  transactions  between 
the  same  parties.  A  judgment  on  one  of 
such  notes,  it  is  quite  dear,  would  not  be  of 
any  force  as  an  estoppel  in  an  action  on  tlie 
other  note  between  the  same  parties.'  It 
eould  never  be  tolerated  that  the  state  should 
be  forever  barred  in  its  collection  of  taxes  by 
an  erroneous  decision."  152  U.  S.  314-316, 
38  L.  ed.  466.  But  in  New  Orleans  v.  Citi- 
gens'  Bank,  167  U.  S.  396,  42  L.  ed.  210  et 
seq.,  in  an  elaborate  opinion,  the  supreme 
court,  while  admitting  that  in  the  Keokuk 
Case  the  opinion,  arguendo,  discussed  the 
question  of  whether  a  judgment  against  the 
validity  of  a  tax  for  one  year  would  be  a  bar 
to  a  suit  for  taxes  for  a  subsequent  year,  held 
the  expressions  of  the  court  used  in  argu- 
ment in  that  case  to  be  dictum,  and  distinct- 
ly decided  that  "the  estoppel  resulting  from 
the  thing  adjudged  does  not  depend  upon 
whether  there  is  the  same  demand  in  both 
cases,  but  exists,  even  although  there  be  dif- 
ferent demands,  when  the  question  upon 
which  the  recovery  of  the  second  demand  de- 
pends has,  under  identical  circumstances  and 
conditions,  been  previously  concluded  by  a 
judgment  between  the  parties  or  their  priv- 
ies." And  again,  on  page  398,  167  U.  S.,  and 
page  211,  42  L.  ed.:  "It  follows,  then, 
that  the  mere  fact  that  the  demand  in  this 
ease  is  for  a  tax  for  one  year,  and  the  de- 
mands in  the  adjudged  cases  were  for  taxes 
for  other  years,  does  not  prevent  the  opera- 
tion of  the  thing  adjudged,  if,  in  the  prior 
•ca.ses,  the  question  of  exemption  was  neces- 
sarily presented  and  determined  upon  identi- 
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cally  the  same  facts  upon  which  the  right  of 
exemption  is  now  claimed." 

The  language  used  in  the  case  of  Daven' 
port  V.  Chicago,  R,  I.  d  P.  R.  Co.  38  Iowa, 
633,  has  been  greatly  qualified,  if  not  repu- 
diated, by  the  same  court,  in  Goodenow  v. 
Litchfield,  59  Iowa,  226,  where  the  court 
said :  "The  question  whether  the  estoppel  is 
effectual  will  depend  upon  the  issues  in  the 
two  actions.  If  the  right  to  recover  and  de- 
fense thereto  are  based  upon  precisely  the 
same  ground,  why  litigate  again  a  question 
that  has  been  determined?  In  such  case  the 
very  right  of  the  matter  has  been  determined 
by  a  court  of  competent  jurisdiction." 

Upon  the  other  hand,  in  Lake  Shore  d  M. 
S.  R.  Co.  v.  People,  46  Mich.  208,  a  suit  for 
taxes,  there  had  been  a  decision  adverse  to 
the  validity  of  the  taxes  for  certain  previous 
years,  but  the  court  held  that  the  result  of  a 
suit  for  the  taxes  of  particular  years  is  not 
res  judicata  in  subsequent  suits  between  the 
same  parties  for  taxes  of  other  years,  and  the 
decisions  upon  the  legal  questions  arising  in 
the  first  case  arc  important  only  as  prece- 
dents. Said  Chief  Justice  Marston,  deliver- 
ing the  opinion :  "The  decree  in  the  Wayne 
circuit  court  would  not  prevent  the  state 
from  claiming  and  seeking  to  recover  taxes 
accruing  subsequent  to  the  years  or  taxes 
then  passed  upon.  This  is  a  new  controver- 
sy, for  a  new  cause  of  action,  and  in  which 
some  of  the  legal  questions  then  passed  upon 
are  again  raised,  and  the  decision  of  the 
court  thereon  is  of  no  importance  except  as 
a  precedent.  In  this  case  it  is  not  conclu- 
sive. Such  was  the  view  of  Mr.  Justice 
Campbell  upon  a  similar  question  in  the  case 
in  9  Mich.  [Michigan,  S.  d  N.  I.  R.  Co,  v. 
Auditor  General,  9  Mich.  448],  already  re- 
ferred to,  and,  as  that  case  is  reported,  there 
does  not  seem  to  have  been  any  diversity  of 
opinion  on  this  point.  The  parties  are 
bound  in  so  far  as  regards  the  subject-matter 
then  involved,  but  are  at  liberty  to  raise 
anew  the  same  legal  questions  in  a  case  aris- 
ing subsequently,  even  although  the  facts 
may  be  substantially  alike  in  other  respects. 
The  principle  is  that  a  party  shall  not  be 
twice  vexed  for  the  same  cause;  but  this  is 
not  the  same  cause,  but  one  arising  since 
then,  and  the  state  is  not,  in  this  case,  seek- 
ing to  recover  any  portion  of  the  taxes  the 
collection  of  which  was  restrained  in  that 
case."  In  State  v.  Bank  of  Commerce,  95 
Tenn.  222,  it  was  held  that  a  judgment  ad- 
verse to  a  claim  for  taxes  for  one  year  con- 
stituted no  bar  to  a  suit  for  taxes  of  a  sub- 
sequent year;  and  in  the  recent  case  of  Un- 
ion d  P.  Bank  v.  Memphis,  101  Tenn.  154 
(decided  April  2,  1808),  the  same  court, 
through  Judge  McAlister,  said:  "Again, 
we  think  the  plea  of  res  judicata  in  tax  cases 
is  to  be  limited  to  the  taxes  actually  in  liti- 
gation, and  is  not  conclusive  in  respect  of 
taxes  assessed  for  other  and  subsequent 
years.  Since  this  is  not  a  Federal  question, 
we  decline  to  follow  the  ruling  in  New  Or- 
leans  v.  Citizens'  Bank,  167  U.  S.  371,  42  L. 
ed.  202,  in  which  it  was  held,  by  a  majority 
opinion,  that  a  judgment  in  a  tax  case  is  as 
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conclusive  of  the  taxes  of  other  years  as  it 
is  of  the  taxes  for  the  years  actually  in- 
volved. In  State  v.  Bank  of  Commerce,  95 
Tenn.  231,  we  said:  'These  suits  being  for 
other  years  than  those  sued  for  in  the  Far- 
rington  Case  [Farrington  v.  Tennessee,  95 
U.  S.  686,  24  L.  ed.  560],  that  decision  is  not 
as  an  adjudication  conclusive  of  the  present 
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case. 

We  do  not  think  that  the  plea  of  res  judi- 
cata avails  in  this  case.  The  power  to  tax 
is  a  high  governmental  power,  exercised 
against  the  will  of  the  person  taxed,  and,  in 
our  opinion,  a  decision  as  to  one  cause  of  ac- 
tion arising  under  a  tax  statute  is  no  more 
binding  upon  the  government  or  the  citizen 
than  the  construction  of  a  penal  statute 
would  be  in  a  second  prosecution  against  the 
same  person  for  an  offense  exactly  similar. 
The  former  adjudication  would,  in  such  case, 
have  weight  as  a  precedent,  but  would  not 
bind  the  parties  by  way  of  estoppel.  The 
rulings  of  the  court  upon  the  legal  questions 
involved  are  authority  here  to  the  extent,  and 
no  further,  that  like  decisions  would  be  in  a 
suit  between  different  parties  as  matter  of 
public  policy,  and  upon  grounds  of  public 
necessity,  we  think  the  principle  of  res  judi- 


cata ought  not  to  be  applied  to  questions  of 
taxation,  where  the  state  is  exercising  its 
sovereign  power.  We  concur,  therefore,  in 
the  conclusion  reached  by  the  majority,  that 
this  court  cannot  follow  the  doctrine  held  by 
the  supreme  court  in  New  Orleans  v.  Citi- 
zens* Bank  to  its  full  extent.  But  whether 
the  state  is  bound  by  a  former  adjudication 
that  there  exists  a  contract  exemption  from 
taxation,  or  lis  to  the  construction  of  such 
contract,  is  a  question  not  necessarily  in- 
volved here,  and  to  the  decision  of  which  it 
may  be  that  different  principles  apply. 
There  would  seem  to  be  an  essential  differ- 
ence between  the  commonwealth  exercising 
the  highest  of  its  sovereign  powers, — ^a  power 
necessary  to  its  very  existence, — ^and  the 
same  commonwealth,  its  sovereignty  laid' 
aside,  binding  itself  as  a  mere  corporate  en- 
tity by  a  seiQed  instrument.  But  it  is  not, 
in  our  judgment,  necessary  to  go  into  this 
question,  nor  even  to  decide  that  there  is  a 
difference.  We  think  the  opinion  should  be 
extended  upon  the  lines  here  indicated. 

HaielrigK,  Ch.  J.,  and  Bnmamy  J.,  con- 
cur in  this  separate  opinion. 
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BOARD  OF  ASSESSORS  et  al,  Appis. 

(61  La.  Ann.  1028.) 

•1.     Taxes   Imposed   on  a  nonresident, 

whose  property  is  not  In  the  state,  are  null, 
as  tax  laws  can  have  no  extraterritorial  ef- 
fect. 
2.  Debt  dne  to  a  nonresident  (still  In 
noncoQcrete  form)  has  Its  situs  at  the  doml- 
cil  of  the  creditor,  and  not  at  the  domicU  of 
the  debtor. 

(January  9,  1809.) 

APPEAL  hy  defendants  from  a  judgment  of 
the  Civil  District  Court  for  the  Parish 
of  Orleans  canceling  an  assessment  uoon 
credits  of  the  plaintiff  for  the  year  1897. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Francis  C.  Zaoharie  and  James 
J.  Mclioashlin  for  appellants. 

Messrs,  Saunders  ft  Miller  and  E«  W« 
Huntington  for  appellee. 

^Headnotes  by  Bbeaux,  J. 

NoTB. — For  taxation  of  the  property  of  non- 
resldents,  see  also  Wells,  F.  &  Co.'s  Express  ▼. 
Crawf&rd  County  (Ark.)  37  L.  R.  A.  871 ;  Buck 
T.  Miller  (Ind.)  37  L.  R.  A.  384;  Scbmldt  v. 
Falley  (Ind.)  37  L.  R.  A.  442. 

As  to  situs  for  purpose  of  taxation  of  debts 
evidenced  by  notes  and  mortgages,  see  Boyd  ▼. 
Selma  (Ala.)  16  L.  R.  A.  729,  and  note;  also 
Holland  t.  Silver  Bow  County  Comrs.  (Mont.) 
27  L.  R.  A.  797. 
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Breanacy  J.,  delivered  the  opinion  of  the- 
court: 

Plainltiff  broughit  this  suit  to  have  the  as- 
sessment of  its  "oredits"  canceled  for  the 
year  1897.  Plaintiff  w€ts  assessed  for  money 
loaned  on  interest,  all  ''credits/'  and  all  bills- 
receivable  for  money  loaned  or  advanced,  or 
for  goods  sold,  and  all  ''credits"  of  any  de- 
scription. We  understand  that  the  issues 
now  relate  to  the  assessment  of  "debts"  that 
were  due  for  premiums,  and  that  the  other 
items  of  property  assessed  do  noo  give  rise 
to  any  question  for  our  decision. 

The  plaintiff  corporation  has  no  domicil 
in  this  atate,  but  it  has  a  resident  board  of 
directors,  a  resident  secretary,  and  an  as- 
sistant secretary.  The  latter  is  secretary  of 
the  board,  but  not  of  the  company.  They 
are  an  advisory  board  to  the  home  board. 
The  resident  secretary,  it  appears,  managea 
the  business,  and  renders  his  accounts,  and 
makes  remittances  to  plaintiff.  The  com- 
pany complied  with  the  requirements  of  act 
No.  245  of  1897,  by  opening  an  office  in  this 
state  for  the  purposes  stated  in  the  article 
of  the  Code.  The  position  of  plaintiff  is  that 
credits  due  the  company  for  uncollected 
premiums  are  only  tcuLable  at  the  domicil  of 
the  company.  ThiB  is  controverted  by  the 
defendants,  who  urge,  in  substance,  that  the 
plaintiff's  "credits"  fall  within  the  grasp  of 
the  revenue  law  adopted  in  1890,  taxing  the 
property  of  nonresidents. 

The  whole  theory  of  taxation,  under  the 
Constitution  of  1879,  which  governs  in  thia 
case,  was  based  on  the  idea  that  the  taxes- 
were  a  property  tax,  and  that  the  property 
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Assessed  sliould  be  seized  and  sold  to  satisfy 
the  taxes  for  which  it  was  assessed.  The  old 
method  of  recovering  taxes  by  suit  against 
the  debtor  was  abolished,  and  in  its  place  the 
Constitution  ordained  that  the  property  as- 
sessed should  be  seized  and  sold  for  the 
taxes.  No  great  difficulty  should  now  arise 
in  aesessing  and  collecting  the  taxes  on  every 
item  of  property  stated  in  the  revenue  act 
AS  subject  to  taxation. 

Now,  as  to  debts :  A  mere  debt — a  prom- 
ise to  pay — has  no  value  within  the  limits  of 
the  state,  if  it  be  due  to  one  not  domiciled  in 
the  state.  Its  value  is  at  the  domicil  of  the 
«reditor,  where  it  has  its  situs.  It  is  not 
property,  save  at  the  domncil  of  the  credi- 
tor. If  assessed  and  sold  for  taxes,  we  are 
inclined  to  think  that  the  title  would  be 
greatly  wanting  in  essentials  to  a  perfect 
legal  title.  If  treated  and  considered  as  a 
license  tax  for  carrying  on  business,  collec- 
tion may  be  effected  perhaps,  but  that  would 
only  prove  tiiat  the  proposition  is  correct; 
for  a  license  tax  is  not  a  property  tax.  The 
opinion  from  which  we  will  quote  in  a  mo- 
ment is  broader  in  its  scope  than  needful  to 
sustain  our  view.  The  facts  in  that  case  are 
that  an  attempt  was  made  to  tax  foreign 
creditors.  The  court  decided  againsrti  it,  and 
held  that  the  debts  owed  by  individuals  are 
not  property  of  the  debtor  in  any  sense ;  that 
they  are  promises,  obligations,  duty,  and 
only  possess  value  in  the  hands  of  the  credit- 
ors, where  they  are  property,  and  in  whose 
hands  they  may  be  taxed.  To  call  debts 
property  of  the  debtors  is  a  misuser  of  term;). 
I)ebt8  have  no  situs  separate  from  the  dom- 
icil of  the  creditor.  This  principle  might  be 
supported  by  citations  from  numerous  ad- 
judications, but  authorities  could  not  add  to 
the  manifest  truth.  Justice  Field,  organ  of 
the  court  in  Cleveland,  P.  d  A.  B.  Co.  v. 
Pennsylvania,  16  Wall.  300,  21  L.  ed.  170. 
This  question  of  taxing  "credits"  was  con- 
sidered by  Mr.  Cooley.  He,  in  language  not 
ambiguous,  gives  it  as  his  opinion  that  debts 
owing  to  foreign  creditors  by  individuals  are 
not  taxable  at  the  doraioil  of  the  debtor. 
Cooley,  Taxn.  p.  15.  Upon  the  same  subject, 
we  extract  from  the  book  of  another  com- 
mentator: "A  debt  not  evidenced  by  nego- 
tiable paper,  according  to  our  view,  may  be 
taxed  at  the  residence  of  the  debtor;  accord- 
ing to  another  view,  at  the  residence  of  the 
creditor."  "The  weight  of  authority  sus- 
tains the  latter  view."  Burroughs,  Taxn. 
p.  41.  "The  situs  of  the  debt  is  the  credi- 
tor's domicil."  Wharton,  Confl.  L.  §  80.  Debts 
"have  no  other  situs  than  the  residence  of 
their  holders  and  owners."  Desty,  Taxn. 
p.  326.  The  decisions  of  this  court  have  re- 
peatedly hdd  that  "credits"  have  their  situs 
at  the  domicil  of  the  creditor,  as  will  be  seen 
by  the  following  extracts:  "The  tax  col- 
lector affirms  the  validity  of  the  tax  on  thQ 
ground  that  §  10  of  act  98  of  1886  directs 
that  movable  property  shall  be  assessed  in 
the  parish  where  it  is  located.  This  applies 
to  tangible  movables,  but  not  to  incorporeal 
rights  generally,  which  follow  the  person  of 
45  L.  R.  A. 


the  owner,  and  are  not  susceptible  of  physi- 
cal location.    It  is  well  settled  that  the  situs 
of  a  debt,  as  property,  is  at  the  domicil  of 
the  creditor," — citing  Murray  v.  Charleston, 
06  U.  S.  433,  24  L.  ed.  760;  Cleveland,  P.  d 
A.  R.  Co,  V.  Pennsylvania,  15  Wall.  300,  21 
L.  ed.  170;  and  Cooley,  Taxn.  p.  16.  Justice 
Fenner  was  the  organ  of  the  court  in  the  case 
from  which  we  have  just  quoted.     Meyer  v. 
Pleasant,  41  La.  Ann.  646.     It  is  well  to  bear 
in  mind  that,  wider  the  revenue  law  of  1886, 
"debt"  was  included  as  property  subject  to 
taxation.    This    decision    was    rendered    in 
June.     In  December  of  the  same  year.  Jus- 
tice Poohe,  as  the  organ  of  the  court,  in  Bar- 
ber Asphalt  Paving  Go,  v.  New  Orleans,  41 
La.  Ann.  1015,  said:  "In  the  case  of  Meyer  v. 
Pleasant,  41  La.  Ann.  645,  hereinabove  re- 
ferred to,  it  wus  held,  in  harmony  with  set- 
tled jurisprudence,  that  the  situs  of  a  debt 
is  at  the  domicil  of  the  creditor."    Also: 
"And,  on  that  subject,  it  is  beyond  question 
the  right  of  a  corporation,  as  well  as  of 
a  natural  person,  to  hiave  a  legal  domicil, 
and  that  domicil  is  in  the  stsute  where  it  was 
incorporated.    With    the    leave    of    other 
states,  a  corporation  can  extend  its  opera- 
tions to  other  states,  but  it  does  not  thereby 
acquire   a  new    domicil    in   every  state    in 
which  it  does  business.    It  retains  the  domi- 
cil of  its  birth,  and,  like  natural  persons,  it 
is  at  that  domicil  that  its  obligations  for, 
and  its  liability  to,  taxation  for  debts,  or 
other  incorporeal  rights  which  it  owns,  must 
be   tested   and   settled," — citing    Baltimore 
d  0.  R,  Co,  V.  Koontz,  104  U.  S.  11,  26  L. 
ed.  644,  and  Yuba  County   v.   Pioneer  Gold 
Min,  Co,  32  Fed.  Rep.  183.    Again,  the  court 
in  that  case,  in  substance,  says  that  the  cor- 
poration was  a  foreign  one,  and  continued  as 
a  foreign  corporation,  without  any  change 
in  its  status  growing  out  of  its  compliance 
with  article  236  of  the  Code.     The  question 
came   up   again   in    1892.    Justice   Fenner, 
whose  opinion  is  entitled  to  great  weight, 
particularly  in  view  of  the  fact  that  he  had 
considered  the  question  in  Meyer  v.  Pleasant, 
cited  41  La.  Ann.  645,  was  the  organ  of  the 
court,  and  said:     "There  is  no  doubt  of  the 
legislative  power  to  modify  the  rule  of  com- 
ity mobilia  personam  sequuntur  in  many  re- 
spects.    Movables,  having  an  actual  situs  in 
the  state,  may  be  taxed  there,  though  the 
owner  be  domiciled  elsewhere.    Even  debts 
may  assume  such  concrete  form  in  the  evi- 
dences thereof  that  they  may  be  similarly 
subjected  when  such  evidences  are  situated 
in  the  state,  as  in  the  case  of  bank  notes, 
.    .    .    bills  of  exchange,  or  bonds.     But  as 
to  mere  ordinary  debts,  reduced  to  no  such 
concrete  forms,  they  are  not  capable  of  ac- 
quiring any  situs  distinct  from  the  domicil 
of  the  creditor,  and  no  legislative  power  ex- 
ists to  change  that  situs,  so  far  as  nonresi- 
dent creditors  are  concerned.  As  said  by  the 
Supreme  Court  of  the  United  States:     *To 
call  debts  property  of  the  debtors  is  simply 
to  misuse  terms.    All   the   property   there 
can  be,  in  the  nature  of  things,  in  debts,  be- 
longs to  the  creditors  to  whom  they  are  pay- 
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able,  and  follows  their  domicil  wherever  they 
may  be.  Their  debts  can  have  no  locality 
separate  from  the  parties  to  whom  they  are 
due.' "  Railcy  v.  Board  of  Assessors,  44  La. 
Ann.  769.  In  the  case  of  Olason  v.  2few  Or- 
leans, 46  La.  Ann.  1,  this  court  said:  "Un- 
der the  principles  enunciated  in  those  oases, 
the  fact  that  the  plaintiff  has  a  resident 
clerk  acting  for  it  in  the  city  of  New  Orleans, 
and  thait  it  has  an  office  and  pays  a  license 
there,  is  unimportant.  For  the  purpose  of 
a  determination  of  the  issue  involved  here- 
in, we  have  to  deal  with  the  plaintiffs  as 
nonresidents,  and«  in  so  dealing  with  them, 
we  are  of  the  opinion  that  the  judgment  of 
the  lower  court  is  correct."  The  court  in 
this  case  held,  substantially,  that  the  credit 
owing  to  a  foreign  firm  is  not  subject  to  tax- 
ation. In  State,  Mechamcs  d  L.  Ins.  Co.,  v. 
Board  of  Assessors,  47  La.  Ann.  1645,  the 
court  held :  "But  it  has  never  been  decided 
that  tangible  personal  property  could  not  be 
assessed  at  the  owner's  domicil,  notwith- 
standing its  actual  situs  was  abroad,  in  some 
other  state  or  country," — a  proposition  not 
before  us  at  this  time.  If  it  were,  it  would 
meet  with  our  entire  approval.  There  is  no 
question  here  of  the  sdtus  of  personal  prop- 
erty which  has  a  visible  existence,  as  stated 
in  the  case  from  which  we  have  quoted.  This 
«.was  not  a  case  involving  a  "mere  ordinary 
debt"  as  subject  to  taxation.  The  other 
cases  decided  by  this  court,  subsequent  in 
date,  made  no  question  of  the  right  to  assess 
tangible  movables.  The  court  said  in  one  of 
the  cases :  "The  defendants  cite  the  case  of 
Clason  V.  "Sew  Orleans,  46  La.  Ann.  1,  tx>  sus- 
tain their  contention.  The  decision  in  Liv- 
erpool d  L.  de  G.  Ins.  Co.  V.  Board  of  Assess- 
ors, 44  La.  Ann.  760,  16  L.  R.  A.  66,  is  of 
more  direct  application."  The  decision  gave 
full  recognition  to  the  exception  from  taxa- 
tion here  of  debts  due  the  foreign  corpora- 
tions, but  maintained  the  assessment  on  the 
cash  of  the  company  necessary  *here  for  its 
business  purposes.  The  principle  of  the  de- 
cision in  Bluefields  Banana  Co.  v.  "New  Or- 
leans Bd,  of  Assessors,  40  La.  Ann.  43,  ap- 
plies to  this  ca^e. 

We  cannot  hold  that  cash  thus  liable  to 
taxation  is  exempted.  There  is  no  question 
in  the  case  before  us  for  decision  of  cash, 
which  is  undeniably  a  tangible,  movable 
subject  of  texation. 

l^e  defense  urges  that  the  doctrine  mohilia 
sequuntur  personam  is  subject  to  so  many 
exceptions  that  it  can  be  applied  only  in  the 
simplest  cases, — a  proposition  to  which  we 
have  not  the  least  objection  to  offer.  It  is 
unquestionably  true.  None  the  less  it  does 
not  apply  in  the  following  case:  Let  us 
suppose,  if  a  person  domiciled  in  England 
binds  himself  to  insure  an  owner  of  prop- 
erty who  has  a  domicil  in  this  state,  on  con- 
dition that  the  owner  pays  ham  an  amount 
fixed  within  a  stipulated  time,  the  promise 
of  the  assured  to  pay  for  this  insurance 
would  not  be  subject  to  taxation  in  this 
sptate.  For  the  same  reason,  the  assured's 
promise  to  pay  in  the  case  now  before  us  for 
decision  is  not  subject  to  taxation  here. 
45  L.  R.  A. 


The  defense  also  urges  that  tfie  decisions- 
of  Meyer  v.  Pleasant,  41  La.  Ann.  646,  and 
Barber  Asphalt  Paving  Co,  v.  New  Orleans,, 
41  La.  Ann.  1016,  do  not  sustain  subsequent 
decisions,  because,  under  the  tax  acts  of 
1886  and  1888,  there  were  no  provisions  in 
conflict  with  the  doctrine  mohilia  sequuntur 
personam.  In  a  former  law,  ♦.  e.,  law  of 
1886,  all  "credits"  were  subject  to  taxation- 
due  by  any  **person,  company,  associ)ation„ 
or  corporation  in  and  out  of  this  state,"  and 
all  "credite"  held,  controlled,  or  admiois- 
tered  by  "agents"  and  others  in  this  state. 
Section  1  of  the  act,  as  in  the  act  of  1890. 
The  revenue  law  enacted  in  1888  is  substan- 
tially the  same,  and  was  not  less  broad  than^ 
the  act  of  1800.  The  law,  requiring  "debts" 
owed  by  the  foreigners  to  be  assessed  for  tax- 
ation, as  we  take  it,  was  intended  for  all  such 
debte  as  are  evidenced  by  note  or  by  mort^ 
gage,  or  that  are  in  such  other  concrete  form 
as  to  render  it  possible  to  subject  them  to  tax- 
ation under  the  present  laws.  No  attempt 
has  been  made  since  the  cited  decisions  were 
rendered  to  localize  "debts,"  or  "open  ac- 
counts," such  as  those  upon  which  the  taxes 
are  now  claimed.  The  stete  of  Louisiana- 
possesses  jurisdiction  for  purposes  of  texa- 
tion under  present  laws,  over  bonds  owned 
by  corporaitions  actively  engaged  in  busineaa 
within  the  crtete,  without  regard  to  the  own- 
er's demands;  also,  judgments, — such  bonds 
and  judgments  being  in  themselves  property 
which  may  have  a  situs  away  from  the  own- 
er's domicil.  As  to  "open  accounts"  with  a' 
foreign  company,  for  such  protection  as  it 
may  offer,  the  law  to  date  has  not  localized' 
them  so  as  to  render  it  possible  to  assess 
them  here  and  s^l  them  for  taxes.  While- 
it  may  be  that  a  domicil  in  the  stete  as  to- 
these  accounte  may  well  be  required  as  a 
condition  precedent  to  a  foreign  company's 
business  in  the  stete,  they  cannot,  in  our 
view,  be  assessed  here  as  foreign  "credits," 
under  the  wording  of  the  present  law. 

We  have  reviewed  the  decisions  of  the  Su- 
preme Couit  of  the  United  Stetes  of  date- 
comparatively  recent,  which  the  defense  con- 
tends shows  a  change  in  the  jurisprudence* 
since  the  decision  rendered  in  16  Wall.,  be- 
fore cited.    We  found  in  the  first  case  re- 
viewed that  the  company  sought  to  be  texed: 
was  a  corporation  created  by  the  common- 
wealth of  Kentucky  for  the  purpose  of  erect- 
ing a  railroad  bridge,  with  ite  approaches*, 
over  the  Ohio   river,  between   the   city   of 
Henderson,  in  Kentudcy,  and  the  Indiana 
shore.    The  court  held  that  the  tax  in  con- 
troversy was  nothing  more  than  a  tex  on 
tangible  property  of  the  company  in  Ken- 
tucky, consisting  of  tax  franchise.     The  com- 
pany was  a  Kentucky  company,  and,  under 
the  revenue  law  of  the  stete,  tex  is  levied 
on  the  home  company,  i.  e.,  "on  all  property 
of  corporations  organized  under  the  laws  of 
the  state  whether  such  property  be  in  or 
out  of  the  stete,   including  the  intangible- 
property  ot  such  corporations,"  which  prop- 
erty,— that   is,   the    intengible    property, — 
whether  situated  in  or  out  of  the  artxite,  shall  • 
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be  considered  and  estimated  in  fixing  the 
T&lue  of  tiie  corporate  franchise,  ae  we  un- 
derstand all  property,  tangible  or  intangible, 
of  home  companies.  Thi«  decision  sustains 
our  view.  The  franchise  aoid  other  intan- 
gible property  vt  holds  is  subject  to  taxation 
at  the  domicil  of  the  owner, — ^where  it  hasi 
situs.  Henderson  Bridge  Oo,  ▼.  Kentucky^ 
166  U.  S.  160,  41  L.  ed.  953.  Another  caee 
of  the  same  court,  from  which  the  defense 
quotes,  was  an  Ohio  case.  It  purports  to 
provide  for  a  tax  upon  '^property  within  the 
state  of  Ohio,"  and  a  mode  of  aeseesment  to 
ascertain  the  value  of  the  property  in  Ohio, 
and  not  to  assess  intangible  property,  hav- 
ing its  situs  in  another  state.  Adams  Ex- 
press Co,  V.  Ohio  State  Auditor,  165  U.  S. 


223,  41  L.  ed.  696.  We  take  it  that  the  Su- 
preme Court  of  the  United  States,  in  Horn 
Silver  Min.  Co,  v.  New  York,  143  U.  S.  315, 
36  L.  ed.  168,  4  Inters.  Com.  Kep.  57,  was 
concerned  with  the  queetion  of  a  franchise,, 
and  found,  under  the  law  of  New  York,  that 
the  company  was  bound  for  the  tax  upon  its 
franchise  property,  which  the  courts  hiave  re- 
peatedly held  has  a  situs  within  the  limita 
of  the  state  by  which  i<t  was  granted. 

We  find  no  error  in  the  judgment    It  18- 
afftrmed. 

Nioholli,  Ch.  J.,  absent. 

Rehearing  denied.  May  15,  1899. 
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1.  The  mere  fact  tbat  a  servant  acts 
unlafvCuUyy  wilfully,  or  wantonly  does  not 
show  tbat  be  is  no  longer  In  bis  master's  em- 
ployment, 80  as  to  relieve  tbe  latter  from  lia- 
bility for  injuries  thereby  caused. 

2.  Tbe  question  whether  a  serr^ant's 
mot  'was  done  in  furtherance  of  tbe  mas- 
ter's business  and  wltbin  tbe  scope  of  bis  em- 
ployment Is  generally  one  for  tbe  jury. 

8.  The  n&aster's  liability  for  the  act  of 
a  motorman  In  rnnnlnff  his  car 
aarainKt  a  buwy  at  a  crossing  is  a  ques- 
tion for  tbe  jury,  notwithstanding  the  claim 
that  be  did  it  maliciously,  If  there  were  any 
circumstances  from  which  it  could  be  fairly 
inferred  tbat  be  was  simply  endeavoring  to 
clear  tbe  track  so  he  could  proceed  with  the 
car  or  do  something  in  furtherance  of  bis 
master's  business. 

4.  On  the  offer  of  an  instruction  that 
there  is  no  CT^idence  legrally  snilicient 
to  entitle  the  plaintiff  to  recover,  if  made  at 
the  close  of  all  tbe  testimony,  both  plaintiff's 
and  defendant's,  tbe  court  must  consider  tbe 
whole  evidence,  and  not  tbat  of  tbe  plaintiff 
alone. 

5.  Testimony  of  plaintilE  in  an  action 
for  injuries  by  collision  with  a  street  car,  that 
be  believed  tbe  motorman  tried  to  murder 
him,  will  not  preclude  a  recovery  for  tbe  In- 
jury, if  It  Is  found  to  have  been  done  within 
tfye  scope  of  his  employment. 

(June  21,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Baltimore  County 
in  favor  of  plainrtiflT  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  defendant's  servant.     Affirmed, 


The  facts  are  stated  in  the  opinion. 

Messrs.  Milton  W.  Oflutt  and  Georsfr 
Dobbin  Penniman,  for  appellant : 

The  motorman  saw  the  buggy  as  soon  as 
he  reasonably  could  have  been  expected  ta 
have  seen  it  on  such  a  night,  and  there  was 
not  the  slightest  bit  of  evidence  in  the  case 
that  he  could  have  seen  it  sooner.  He  did 
everything  possible  to  stop  his  car  and  near- 
ly succeedec^  in  doing  so  before  it  hit  the 
buggy.  Therefore  even  if  the  buggy  had 
been  standing  on  a  portion  of  road  where 
both  the  cars  and  vehicles  had  equal  rights 
to  use  the  road,  there  could  be  no  liability  on 
the  part  of  the  defendant. 

Lake  Roland  Elev,  R,  Co.  v.  MoKewen,  80 
Md.  593. 

If  the  servant  stepped  aside  from  his  em- 
ployment to  commit  a  tort  which  the  master 
neither  direoted  in  fact,  nor  could  be  sup- 
posed from  the  nature  of  his  employment  to 
have  authorized  or  expected  the  servant  t» 
do,  the  master  is  not  liable. 

Cooley,  Torts,  535. 

The  appellee  was  not  a  passenger  to  whom 
the  appellant  owed  any  high  duty  of  pro- 
tecting from  assaults  of  its  employees. 

If  the  oonductor  of  a  train  of  cars  leaves 
his*  train  to  beat  a  personal  enemy,  or  from 
mere  wantonness  to  inflict  any  injury,  the 
difference  between  his  case  and  that  of  a  pas- 
senger is  obvious.  The  one  is  a  trespass  he 
has  stepped  aside  to  commit;  the  other  is 
committed  in  the  course  of  his  employment. 

Central  R.  Co,  v.  Peacock,  69  Md.  257; 
Wright  v.  Wilcox,  19  Wend.  343,  32  Am.  Dec. 
607;  M'Manus  v.  Crickeit,  1  East,  108; 
Croft  V.  Alison,  4  Barn.  &  Aid.  590;  BoweHer 
V.  Noidstrom,  1  Taunt.  568;  Middleton  v. 
Fowler,  1  Salk.  282 ;  Richards  v.  West  Mid- 
dlesex Waterworks  Co,  L.  R.  15  Q.  B.  Div. 
660;  Clark  &  Lindsell,  Torts,  2d  ed.  1896, 
70;  Pittsburg,  A.  d  M.  Pass.  R.  Co.  v.  Dona- 
hue, 70  Pa.  119;  Vanderhilt  v.  Richmond 
Turnp.  Co.  2  N.  Y.  479. 


Note. — As  to  master's  civil  responsibility  for 
wrongful  or  negligent  act  of  bis  servant.  In  tbe 
absence  of  any  contractual  relation,  see  note  to 
45  L.  R.  A. 


Ritchie  V.  Waller  (Conn.)  27  L.  B.  A.  161;  also 
Mayer  v.  ThompBon-Uutcbison  Bldg.  Co.  (Ala> 
28  L.  R.  A.  433 
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Messrs.  Z.  Howard  Iiaao,  W.  Gill 
Smith,  and  R.  R.  Boarman,  for  appellee: 

Defendant's  fir&t  prayer  asked  the  court  to 
take  the  case  from  the  jury,  and  the  evidence 
shows  that  there  was  abundance  of  proof 
in  the  case  to  establish  the  plaintiff's  claim/ 
and  it  was  properly  refused. 

Northern  C.  R.  Co.,  State,  v.  Price,  29  Md. 
440 ;  State,  Hwrvey,  v.  Baltimwe  d  0.  R.  Co. 
69  Md.  339;  Fitzpatrick  v.  Baltimore  d  O. 
R.  Go.  35  Md.  44 ;  Wharton,  Neg.  2d  ed.  S 
160;  Ward  v.  General  Omnihus  Co.  42  L.  J. 
C.  P.  N.  S.  266;  Limpus  v.  London  General 
Omnihus  Co.  1  Hurlst.  A,  C.  526;  Wood, 
Mast.  &  8.  295;  16  Am.  A,  Eng.  Enc.  Law,  p. 
465,  title  Negligence;  14  Am.  &  Eng.  Enc. 
Law,  p.  817,  title  Master  and  Servant,  and 
eases  cited;  Baltimore  d  O.  R.  Co.  v.  Bar- 
ker, 80  Md.  23,  26  L.  R.  A.  220. 

The  plaintiff's  second  prayer  was  clearly 
An  improper  <me,  as  it  was  asking  the  court 
to  segregate  the  testimony  of  one  witness, 
who  had  been  contradicted  by  another  wit- 
ness in  the  case,  and  to  ask  a  verdict  on  his 
testimony  alone,  which  the  court  properly 
refused,  not  being  the  province  of  the  court 
to  encroach  upon  the  jury's  duties  to  deter- 
tnine  the  question  of  facts. 

State,  Harvey,  v.  Baltimore  d  0.  B.  Co. 
•69  Md.  339. 

Boyd,  J.,  delivered  the  opinion  of  the 
•court :  • 

The  appellee  sued  the  appellant  for  inju- 
ries sustained  by  the  former  through  the  al- 
leged negligence  of  a  motorman  employed  by 
the  company  on  its  electric  railway  on  Park 
Heights  avenue  in  Baltimore  county,  and, 
liaving  recovered  a  judgment,  this  appeal  waa 
taken  from  the  ruling  of  the  court  in  grant- 
ing two  prayers  of  Uie  plaintiff  and  reject- 
ing four  of  the  defendant. 

The  only  questions  ur^ed  before  us,  how- 
ever, are  presented  by  the  defendant's  first 
and  second  prayers.  The  first  asked  the 
court  to  instruct  the  jury  that  the  plaintiff 
liad  offered  no  evidence  legally  sufficient  to 
•entitle  him  to  recover,  and  the  second  that 
'''the  plaintiff  having  testified  on  the  stand 
that  the  motorman  of  the  defendant  wilfully 
and  maliciously  endeavored  to  injure  him, 
the  plaintiff  is  not  entitled  to  recover  in  this 
action."  It  is  contended  that  the  plaintiff's 
testimony,  if  true,  shows  that  the  act  of  the 
motorman  was  wilful  and  malicious^  and  was 
not  within  the  scope  of  his  employment,  so 
as  to  make  the  defendant  responsible  in  dam- 
ages for  the  injury  sustained. 

At  the  argument  the  appellee  claimed 
there  was  evidence  of  negligence  (1)  when 
the  collision  occurred  between  the  car  of  the 
•defendant  and  the  buggy  in  which  the  plain- 
tiff was  riding,  and  (2)  after  the  collision, 
when  the  car  followed  the  horse  which  was 
'drawing  the  vehicle  in  which  the  plaintiff 
was,  as  it  ran  down  the  road.  We  will  con- 
sider the  case  in  that  order. 

1.  The  plaintiff's  own  testimony  was  the 

•only  evidence  offered  by  him  which  reflects 

on  the  first  branch  of  the  case,  but  the  pray- 

«ers  were  offered  after  the  testimony  on  both 
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sides  was  in,  and  we  must  therefore,  in  pass- 
ing on  the  legal  sufiiciefncy  of  the  evidence, 
consider  the  whole  record  so  far  as  applica- 
ble, and  we  will  refer  to  the  testimony  »t 
some  length.  The  accident  happened  in  Jan- 
uary, sometime  after  dark.  The  phdndff 
had  been  in  the  city  of  Baltimore  and  reached 
Gray's  Hotel  about  seven  o'clock,  where  he 
remained  a  half  hour  or  more,  and  then  con- 
tinued out  Park  Heights  avenue. 

In  his  testimony  he  thus  described  the  ac- 
cident: "When  he  got  to  Seven-Mile  lane 
there  was  an  electric  light  lit  at  the  croeeing 
— one  on  each  trolley  pole;  when  he  went  to 
cross  the  bed  of  defendant's  road  at  Seven- 
Mile  lane,  his  horse  frightened  and  ran  down 
the  railroad  about  120  feet  towards  Balti- 
more; when  he  went  to  cross,  the  car  of  the 
defendant  was  approaching  from  the  north, 
about  150  feet  north  of  the  Seven-Mile  lane; 
he  had  plenty  of  time  to  cross  before  the  car 
could  reach  the  croeeing  at  the  Seven-Mile 
lane;  the  car  came  down  the  trade  behind 
him;  when  his  horse  waa  running  down  the 
track  he  holloed  not  to  run  into  him ;  a  man 
in  the  car  holloed  'Look  out!  look  out!  look 
out!  You  will  hit  that  man;'  about  that 
time  witness  had  his  horse  etopped  and  un- 
der control;  the  car  stopped  about  15  of  20 
feet  behind  him;  while  he  was  in* the  act  of 
raising  up  to  get  out  of  the  wagon  for  the 
purpose  of  leading  the  horse  off  the  track, 
the  car  started  up  again  and  the  motorman 
said,  *I  will  give  the  s —  of  a  b —  a  ahot  any- 
how," the  car  struck  the  wagon  and  witnesa 
did  not  recollect  anything  more  until  the 
next  morning  when  he  found  himself  at 
Gray's."  On  cross-examination  he  waa 
asked,  "Do  you  undertake  to  say  to  this  jnry 
the  man  who  controlled  the  car  deliberately 
ran  into  you;  that  he  attempted  to  murder 
you?"  To  which  he  replied,  "Yes,  air;  I  do 
honestly  think  he  certainly  did."  Then  he 
was  asiced,  "He  tried  to  run  you  down  and 
murder  you?"  to  which  he  replied,  "He  cer- 
tainly did,  or  he  would  not  have  used  that 
expression  if  he  had  not." 

The  plaintiff  alao  testified  thftt  he  took 
one  milk  punch  at  Gray's,  but  had  not  taken 
any  other  drink  that  day.  Mr.  Gray  said 
on  cross-examination  that  the  plaintiff  had 
taken  two  milk  punches,  but  left  his  place 
sober,  and  on  re-examination  he  said  he  waa 
not  sure  whether  he  took  one  or  two.  The 
evidence  of  the  other  witnesses  for  the  plain- 
tiff; including  the  physician  who  attended  him 
after  the  accident,  was  to  the  effect  that  he 
was  not  drunk.  Mr.  Ingram,  who  lived  on 
Park  Heights  avenue  about  700  yards  above 
Seven-Mile  lane,  said  a  man,  who  waa  drunk, 
and  whom  he  identified  as  the  plaintiff,  came 
to  his  place  about  eight  o'dodc  of  the  even- 
ing of  the  accident  inquirinjg  for  Spring 
Grove  Asylum;  that  he  led  his  horse  down 
the  driveway  towards  the  avenue,  and  he 
sent  for  an  officer  but  the  man  had  gone 
when  the  officer  arrived ;  that  they  looked  up 
the  avenue  about  400  yards  above  the  Seven- 
Mile  lane,  saw  the  car  stop,  he  and  the  offi- 
cer procured  a  lantern  and  went  up  the  rail- 
road towards  where  the  car  stopped;  they 
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saw  the  track  of  a  buggy  wheel  or  a  wagon 
on  the  railroad  and  it  turned  off,  they  sup- 
posed, just  below  where  the  car  stopped,  and 
a  little  further  down  they  picked  up  a  hat 
which  the  plaintiff  admitted  on  the  etand 
to  be  his.  The  officer  and  another  witness 
corroborated  Mr.  Ingram  in  noost  particulars. 
The  motorman  after  saying 'that  his  car  left 
Pikesville  at  8.30  o'clock  gave  this  account 
of  the  accident:  "That  his  car  struck  a 
one-horse  buggy  driven  by  a  man  on  the  rail- 
road track  of  the  defendant,  about  400  yards 
north  of  Seven-Mile  lane ;  that  he  was  about 
300  yards  from  the  entrance  to  Ingram's 
place;  that  he  saw  the  buggy  on  the  track 
when  he  was  distant  about  50  or  60  feet; 
that  he  reversed^  used  sand  and  the  brakes, 
but  could  not  prevent  striking  the  buggy; 
that  he  struck  it  light  and  oiUy  broke  two 
links  in  the  chain  ^  the  fender;  that  if  he 
had  had  4  feet  more  the  car  would  not  have 
sitruck  the  buggy;  that  when  strudc  the 
horse  jumped  down  on  the  driveway  and 
went  across  the  road  and  disappeared." 

He  denied  the  use  of  the  language  attribut- 
ed to  him  or  any  words  to  that  effect,  and 
claimed  he  had  used  all  means  to  avoid  the 
accident;  that  the  night  was  dark  and  the 
tracks  wet  and  slippery.  The  evidence  also 
showed  that  the  railroad  between  Ingram's 
entrance  and  the  Seven-Mile  lane  was  oon- 
structed  of  ballast  and  "T"-rails,  the  same 
as  a  steam  road,  and  was  elevated  above  the 
bed  of  the  driveway. 

The  theory  of  the  appellant  is  that  if  the 
evidence  of  the  plaintiff  be  taken  as  true  he 
cannot  recover  because  the  act  of  the  motor- 
man  wns  wilful  and  malicious,  and  if  thait 
be  not  accepted  the  only  other  evidence  was 
that  of  the  defendant's  witnesses,  who  exon- 
erate the  defendant  from  all  blame. 

There  is  some  actual,  and  a  great  deal  of 
apparent,  conflict  between  the  authorities  as 
to  the  liability  of  the  master  for  wilful  and 
wanton  acts  of  his  servants.  In  many  of  the 
cases  cited  by  the  text-books,  and  elsewhere, 
the  acts  of  the  ^rvants  were  committed  un- 
der such  circumstances  as  clearly  place  them 
outside  of  the  scope  of  their  employment,  and 
hence  there  can  be  no  responsibility  on  the 
part  of  the  master  as,  quoad  the  pejrticular 
act  complained  of,  the  relation  of  master  and 
servant  did  not  exist. 

Then  again,  there  are  a  great  many  cases 
in  which  the  master  has  been  held  liable,  ow- 
ing to  the  fact  that  such  relations  existed 
between  him  and  the  injured  party  as  to 
make  him  responsible,  although,  strictly 
speaking,  the  servant  was  not  authorized  by 
the  master  to  do  the  particular  act — such, 
for  example,  as  when  a  passenger  of  a  com- 
mon carrier  is  injured  by  an  assault  or  other 
wvLnton  act  of  the  servant.  The  case  of  Cen- 
tral R.  Co.  V.  Peacock^  69  Md.  257,  is  an  ex- 
ample of  the  former,  while  Baltimore  d  O.  R. 
Co,  V.  Barger,  80  Md.  23,  26  L.  R.  A.  220, 
shows  what  rule  this  court  has  applied  with 
reference  to  the  latter.  But  neither  of  those 
classes  are  wholly  applicable  to  the  oa«e  be- 
fore us. 

Our  predecessors  in  Brown  v.  Purviance,  2 


Harr.  &  G.  316,  stated  the  general  rule  to  be 
that  **&  master  is  answerable  for  all  injuries 
arising  from  the  negligence  or  unekilfulness 
of  his  servant  in  executing  duties  assigned 
him;  but  when  he  abandons  his  duty,  and 
wilfully  becomes  a  wrongdoer,  the  master  is 
exempt  from  all  responsibility  for  such 
wrongful  acts."  It  was  there  said  that  the 
ease  of  M'Manus  v.  Criokett,  1  East,  106, 
"fully  and  satisfactorily  settled,"  the  nature 
of  the  liability  to  which  a  master  is  subject- 
ed for  the  acts  of  his  servant,  and  although 
M* Manna  ▼.  Crickett  has  been  criticised,  ex- 
plained, and  modified  by  many  authorities,  it 
will  be  observed  that  the  rule  stated  by  our 
predecessors,  as  above  quoited,  in  terms  only 
relieved  the  master  when  the  servant  aban- 
doned his  duty — meaning,  of  course,  his  duty 
to  his  master  by  virtue  of  his  employment. 

As  was  well  said  in  Evans  v.  Da^daon,  53 
Md.  245:  "In  one  sense  where  there  is  no 
express  command  by  the  master,  all  wrong- 
ful acts  done  by  the  servant  may  be  said  to 
be  beyond  the  scope  of  the  authority  given; 
but  the  liability  of  the  master  is  not  deter- 
mined upon  any  such  restricted  interpreta- 
tion of  the  authority  and  duty  of  the  servant. 
If  the  servant  be  acting  at  the  time  in  the 
course  of  his  master's  service,  and  for  his 
mnster's  benefit^  within  the  scope  of  his  em- 
ployment, then  his  act,  though  wrongful  or 
negligent,  is  to  be  treated  as  that  of  the 
master,  although  no  express  command  or 
privity  of  the  master  be  shown." 

In  that  case  some  hands  of  the  defendant, 
who  were  employed  to  do  general  farm  work 
on  his  farm,  on  seeing  cattle  in  his  cornfield 
started  to  drive  them  out,  and  one  of  the 
servants  killed  the  plaintiff's  cow  by  negli- 
gently striking  her  with  a  stone.  The  court 
below  took  the  case  from  the  jury  because 
there  was  no  evidence  legally  sufficient  to  en- 
title the  plaintiff  to  recover.  This  court  re- 
versed that  decision  on  the  ground  that  driv- 
ing the  cow  out  of  the  field  was  within  the 
scope  of  the  servant's  employment  and  the 
defendant  was  therefore  liable. 

The  defendant  had  not  employed  or  au- 
thorized the  servant,  expressly  or  impliedly, 
to  kill  the  cow,  and  he  did  not  even  know  the 
cattle  were  in  the  corn,  but  as  driving  out 
the  cattle  came  within  the  scope  of  his  em- 
ploypient  the  master  was  liaJble,  although 
the  particular  method  of  executing  the  act 
embraced  in  the  scope  of  the  employment  was 
not  expressly  authorized  or  even  contem- 
plated. It  is  true  that  in  that  case  the  serv- 
ant was  only  charged  with  beine  necligent. 
but  whether  negli^ntly  or  wilfully  done  in 
the  course  of  the  servant's  employment,  and 
in  furtherance  of  the  master's  business,  the 
latter  is  liable,  but  if  the  act  of  the  servant 
is  wilfully  or  wantonly  done  and  not  con- 
nected with  or  having  relation  to  his  employ- 
ment, then,  of  course,  the  master  cannot  be 
held  responsible. 

The  pivotal  question, therefore,  in  such  case 
usually  is  whether  the  servant  was  acting  at 
the  time  in  the  course  of  his  master's  service 
and  for  his  benefit,  within  the  scope  of  his 
employment,  and  the  mere  faot  that  he  acted 
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unlawfully,  wilfully,  or  wantonly  does  not 
necessarily  show.that  he  is  no  longer  in  his 
master's  employ.  The  statement  in  M'Man- 
U8  V.  Orickett  that  "  the  servant  by  wilfully 
driving  the  chariot  against  the  plaintiff's 
chaise  without  his  master's  assent  gained  a 
special  property  for  the  time,  and  so  for  that 
purpose  the  chariot  was  the  servant's,"  car- 
ries the  doctrine  too  far,  and  is  not  in  ac- 
cord with  most  of  the  modern  decisions. 

In  Cate  v.  Schaum,  61  Md.  300,  this  court 
said:  ''Indeed  the  authorities  are  numer- 
ous to  show  that  a  master  is  liable  for  the 
illegal  acts  of  his  servant,  done  by  force  or 
in  wantonness,  while  in  the  performance  of 
an  act  within  the  scope  or  course  of  his  em- 
ployment." The  cases  on  this  question  are 
very  niunerous,  and  in  the  note  to  Ritchie  v. 
Walter f  63  Conn.  155,  as  reported  in  27  L.  R. 
A.  16I«  there  is  a  very  elaboxute  discussion 
of  the  authorities,  induaing  most  of  the 
cases  referred  to  by  the  appellant,  but  under 
our  view  of  this  case  it  would  not  serve  any 
good  purpose  to  further  prolong  the  discus- 
sion of  them  on  this  point. 

The  question  whether  the  act  of  the  serv- 
ant complained  of  was  done  in  furtherance 
of  the  master'e  business,  within  the  scope  of 
the  servant's  employment,  is  generally  one  of 
fact  to  be  determined  by  the  jury.  In  Cleve- 
land V.  Newsom,  45  Mich.  63,  it  was  held 
that  the  burden  was  on  the  defendant  to  show 
that  the  servant  was  not  engaged  in  the 
course  of  his  employment.  In  Rounds  v. 
Delaware,  L.  d  W.  R,  Co,  64  N.  Y.  120,  21 
Am.  Rep.  507,  the  court  said  it  is  ordinarily 
a  question  to  be  determined  by  the  jury. 

But  as  was  said  in  Ritchie  v.  Walter,  63 
Conn.  155,  27  L.  R.  A.  161,  when  the  servant's 
deviation  from  the  strict  course  of  his  em- 
ployment or  duty  is  slight  and  not  unusual, 
the  court  may  determine,  as  a  matter  of  law, 
that  he  is  still  executing  the  master's  busi- 
ness»  and  if  the  deviation  is  very  marked  and 
unusual  it  may  determine  the  contrary.  If, 
as  in  the  Peacock  Case,  60  Md.  257,  the 
driver  deliberately  abandons  his  oar  and 
makes  an  assault  on  one  not  a  passenger  on 
the  sidewalk^  the  court  must  determine  the 
question,  because  the  act  is  too  clearly  out 
of  the  course  of  the  servant's  employment  to 
hold  the  master  responsible. 

If  this  motorman  had  jumped  oil  his  oar 
and  gone  to  the  plain>tiff  and  then  struck 
him  on  the  head,  tne  effect  of  such  an  act  on 
the  liability  of  the  master  would  also  be 
clear,  as  the  fact  that  he  had  departed  from 
his  employment  would  be  marked;  and  if 
there  was  uncontradicted  evidence  that,  after 
stopping  the  car,  he  deliberately  started  up 
again,  using  language  such  as  the  plaintiff 
attributed  to  him^  and  ran  into  the  vehicle 
occupied  by  the  plaintiff,  rendering  him  un- 
conscious, without  any  evidence  or  circum- 
stances to  show  that  he  was  acting  in  fur- 
therance of  his  master's  business,  within  the 
scope  of  his  employment,  the  master  might 
be  equally  exempt. 

For  it  would  be  making  an  unreasonable 
distinction  to  say  that  he  would  not  be  re* 
sponsible  if  the  motorman  used  his  brake- 
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handle,  for  example,  in  making  the  assault,, 
but  would  be,  if  he,  wiui  the  same  delibera- 
tion and  intent,  used  the  whole  car  to  accom- 
plish his  unlawful  purpose.  But  as  the  mo- 
torman's  business  was  running  the  car,  if 
there  were  any  circumstances  from  which  it 
could  be  fairly  inferred  that  he  was  simply 
endeavoring  to  clear  the  track  so  he  could 
proceed  with  his  car,  or  do  something 
in  furtherance  of  his  master's  business,  it 
would  be  a  question  for  the  jury. 

So,  if  the  motorman  had  started  his  car 
under  the  circumstances  described  by  the 
plaintiff,  without  the  use  of  such  language  as 
IS  attribiited  to  him,  or  something  else  to 
explain  his  motives,  the  court  would  have 
been  called  upon  to  submit  the  case  to  the 
jury,  for  it  mi^ht  well  have  been  attributed  tO' 
reckless  negligence.  When  these  prayers 
were  offered  the  motorman  had  been  on  the 
stand  and  had  unqualifiedly  denied  that  he 
had  made  this  stetement  or  anything  to  that 
effect.  It  is  true  that  he  also  gave  an  en- 
tirely different  account  of  the  accident,  and 
if  the  jury  believed  him  in  all  respects  the 
company  would  have  been  entitled  to  a  ver- 
dict. 

But  when  an  instruotion  to  the  effect  that 
there  is  no  evidence  legally  sufficient  to  enti- 
tle the  plaintUff  to  recover  is  offered  ait  the 
conclusion  of  all  the  testimony, — both  the 
plaintiff's  and  defendant's, — the  oourt  must 
consider  the  whole  evidence,  and  not  that  of 
the  plaintiff  alone,  for  that  offered  by  the  de- 
fendant may  supply  a  defect  in  the  proof  of 
the  plaintiff.  State,  Harvey,  v.  Baltimore  S 
O.  R,  Co,  60  Md.  330.  The  jury  may  have- 
believed  the  plaintiff's  story,  as  to  the  cir- 
cumstances of  the  accident,  in  all  respects 
excepting  the  statement  attributed  to  the  mo- 
torman, and  might  have  found  that  the  mo- 
torman was  simply  negligently  discharging 
his  duties. 

Indeed,  if  we  take  into  consideration  the 
verdict  in  connection  with  the  defendant's 
third  and  fourth  prayers,  it  is  evident  they 
in  point  of  fact  did  so.  The  third  prayer, 
which  was  granted,  submitted  the  case  on 
the  theory  presented  by  the  motorman's  tes- 
timony, and  by  the  fourth  the  jury  were  in- 
structed that  if  they  believed  the  motorman. 
after  he  had  seen  the  plaintiff's  carriage  and 
had  completely  stopped  his  car,  "wantonly 
and  maliciously  and  to  gratify  some  private 
purpose,  and  not  because  it  was  necessary 
that  he  should  again  start  said  car  in  pur- 
suance of  his  employment,  again  started  said 
car  and  ran  into  plaintiff's  carriage  and 
frightened  the  plaintiff's  horse,  and  caused 
the  accident"  the  defendant  was  not  respon- 
sible, and  their  verdict  must  be  for  it 

But  the  court  could  not  say,  as  it  was 
asked  to  do  by  defendant's  second  prayer, 
that  ''the  plaintiff  having  testified  on  the 
stand  that  the  motorman  of  the  defendant 
wilfully  and  maliciously  endeavored  to  injure 
him,  the  plaintiff  is  not  entitled  to  recover 
in  this  action."  It  is  true  that  he  said  he- 
believed  the  motorman  tried  to  murder  him, 
but  that  was  simply  his  opinion.  Although 
we  have  examined  many  cases  reflecting  oor 
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the  question  of  the  liability  of  the  master, 
when  the  act  of  the  servant  ia  shown  to  be 
wilful  and  deliberate,  including  all  of  those 
cited  by  appellant^  we  have  not  found  any 
in  which  the  court  took  the  case  from  the 
jury  because  the  plaintiff  testified  or  thought 
that  the  servant's  aot  was  wilful  and  ma- 
licious. 

Juries  must  be  governed  by  the  facts  as 
disclosed  by  the  evidence,  and  reach  their 
own  conclusions,  under  the  instructions  of 
the  court,  and  musit  not  in  cases  like  this 
render  their  verdicts  on  the  mere  opinions  or 
conclusions  of  the  witnesses,  even  if  they  be 
parties  to  the  suit.  So  far  as  the  plaintiff's 
evidence  was  concerned,  that  was  to  be  taken 
in  connection  with  the  other  evidence  in  the 
case. 

If  it  be  oonceded  that  if  the  evidence  of 
the  plaintiff  be  true,  it  alone  did  not  make 
out  a  case  against  the  defendant,  and  that  the 
evidence  of  defendant,  if  believed  by  the 
jury,  was  sufficient  to  acquit  it  of  default 
(if  that  offered  by  the  plaintiff  be  excluded) , 
the  difficulty  still  exists  that  the  court  in 
passing  on  the  prayers  was  not  authorized 
to  consider  the  one  and  exclude  the  other, 
but  was  compelled  to  take  all  the  testimony 
on  both  sides  into  consideration.  We  are 
therefore  of  the  opinion  that  the  court  was 
right  in  rejecting  these  prayers. 

2.  There  was  also  some  evidence  from 
which  the  jury  might  have  reached  the  con- 
clusion that  there  was  negligence  after  the 
collision  and  while  the  horse  was  running 
away.  A  witness  for  the  plaintiff  testified 
that  the  horse  was  running  rapidly,  "and  the 
ear  was  right  after  it;"  when  they  reached 
Gray's,  that  the  car  ran  on  rapidly,  passed 
about  125  yards  before  it  stopped.  His  at- 
tention was  attracted  by  a  noise  up  the  rocui 
— someone  cried  out.  Others  testified  to  the 
same  effect,  and  there  was  some  evidence 
tending  to  show  that  someone  on  the  car  was 
making  the  noise. 

One  witness  said  the  horse  was  running  at 
the  rate  of  15  or  18  miles  an  hour,  and  that 
the  car  was  keeping  pace  with  the  horse. 
The  motorman  admitted  that  he  wanted  to 
get  close  to  the  horse,  so  to  stop  hi^l,  if  he 
could,  although  he  said  that  the  man  in  the 
buggy  was  holloing,  and  fixed  a  lower  rate  of 
speed  than  the  plaintiff's  witnesses  did. 

When  the  horse  was  stopped  it  was  found 
that  ''the  hind  part  of  the  wagon  was 
jammed  up  into  the  front  part"  and  the 
plaijitiff  was  between  the  right  front  wheel 
and  the  shaft,  his  feet  being  caught  under 
the  seat,  his  stomach  next  to  the  shaft  and 
his  "rump"  against  the  wheel,  his  head  was 
dragging  and  the  hair  worn  off  the  top  of  his 
head,  which  had  a  deep  cut  in  it. 

It  is  therefore  quite  possible  that  the  in- 
jury sustained,  at  least  some  of  it,  was  re- 
ceived after  the  collision  and  while  the  horse 
was  running  away.  There  was  certainly 
some  evidence  tending  to  show  negligence 
during  that  time,  as  the  effort  of  the  motor- 
man  to  overtake  the  horse  may  have  caused 
it  to  continue  to  run. 

There  may  be  some  question  as  to  whether 
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the  declaration  was  properly  drawn  to  in- 
clude negligence  after  the  collision,  but  no 
reference  is  made  to  the  pleadings  in  the 
prayers,  and  hence  their  correctness  must  be 
determined  exclusively  by  a  reference  to  the 
evidence.  2  Poe,  PI.  §  302,  and  note,  where 
many  oases  in  this  court  to  that  effect  are 
cited.  By  the  seventh  prayer  the  defendant 
itself  submitted  this  question  to  the  jury. 

Being  of  the  opinion  that  there  was  evi- 
dence of  negligence  after  the  collision  to  be 
submitted  to  the  jury,  we  think  these  pray- 
ers were  properly  rejected  for  that  reason, 
as  well  as  those  we  have  previously  referred 
to,  and  no  other  question  being  urged  before 
us  the  judgment  will  be  affirmed. 

Judgment  affirmed,  appellant  to  pay  costs 
above  and  below. 


Otillia  CREAl^IER  et  al,  Appts., 

V. 

John  McILVAIN  et  al. 


( 


Md. 


) 


1.     The  mere  fact  tbat  borses  ran  away 

and  an  accident  occurred  will  not  Justify  an 
inference  of  negligence,  without  some  evi- 
dence of  the  clrcamstances  under  which  it 
occurred. 

8.  The  fact  that  a  horse  ran  away  bct^- 
eral  years  before,  when  only  a  colt,  be- 
cause of  the  breaking  of  a  strap  and  the  drop- 
ping down  of  the  pole,  making  a  report  like 
a  pistol  or  a  gun,  does  not  constitute  any  evi- 
dence of  a  disposition  or  proneness  of  the 
horse  to  run  away. 

8.  Slflrns  of  belnff  nnrnly  which  boraes 
that  bad  prcT^lonaly  been  sentle  and 
easily  nianagred  exhibited  during  a 
drive  will  not  require  the  owner  to  discon- 
tinue his  drive  and  leave  them  at  a  place  at 
which  be  has  temporarily  stopped.  Instead  of 
driving  them  home,  or  permitting  them  to  be 
driven  by  one  of  the  party,  who  is  a  compe- 
tent driver. 

(June  20,  1890.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Court  of  Common  Pleas  in  favor  of 
defendants  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W.  Cabell  Bmoe,  George  8aT- 
as«9  &nd  William  R.  Barnes,  for  appel- 
lants : 

It  is  sufficient  if  the  defendant  has  seen 
or  heard  of  things  which  would  suffice  to  con- 
vince a  man  of  ordinary  prudence  that  the 
animal  was  ill-disposed. 

Shearm.  &  Redf.  Neg.  5th  ed.  S  630. 

Knowledge  of  bad  conduct  in  other  in- 
stances,  or  in  another  instance,  is  enough. 

Arnold  v.  Norton,  25  Conn.  92;  Kittredge 

Note. — As  to  presumption  of  negligence  from 
occurrence  of  accidents  In  general,  Including 
personal  injuries  on  highways,  see  note  to  Bar- 
nowskl  V.  Helson  (Mich.)  15  L.  B.  A.  33. 
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T.  ElUott,  16  N.  H.  77,  41  Am.  Dec.  717; 
Loomis  V.  Terry,  17  Wend.  496,  31  Am.  Dec. 
306;  Cockerham  v.  Nixon,  11  Ired.  L.  269; 
Buckley  v.  Leonard,  4  Denio,  600;  Mann  T. 
Weiand,  81*  Pa.  243. 

Slight  circumstances  are  sufficient  to  es- 
taAilidh  the  scienter,  Maries  on  a  stable 
panel  are  evmence  of  knowledge  of  the  pro- 
pensity of  a  horse  to  kick. 

Simeon  v.  London  General  Omnibus  €o.  L. 
R.  8  C.  P.  390. 

The  mere  fact  fdiat  a  dog  was  tied  is  suffi- 
cient evidence  of  knowledge  to  go  to  the  jury. 

Qoode  V.  Martin,  57  Md.  606,  40  Am.  Rep. 
448. 

Messrs.  Oani  ft  Haman  and  Vernon 
Cook,  for  appellees: 

Evidence  that  a  person  is  negligent  on 
one  ocosuBion  is  no  evidence  that  the  same 
person  is  negligent  in  doing  the  same  thing 
on  another  occasion. 

Baltimore  Elevator  Co.  v.  Neal,  65  Md. 
453 ;  Baltimore  v.  War,  77  Md.  593. 

Even  if  there  were  some  evidence  that 
Kemp  was  incompetent  or  negligent,  how 
could  this  incompetence  or  negligenccL  be, 
by  any  possibility,  imputed  to  Mcllvain,  who 
was  driving  at  tibe  time  of  collision? 

Philadelphia,  W.  d  B,  R.  Co.  v.  Eogeland, 
66  Md.  149«  59  Am.  Rep.  159;  Baltimore  d 
O.  R.  Co.  V.  State,  Strunz,  79  Md.  335. 

The  mere  fact  of  a  runaway  horse  is  not 
per  se  evidence  of  negligence, — certainly  not 
when  the  oause  of  the  runaway  is  shown,  and 
when  that  cause  is  something  beyond  the  con- 
trol of  the  defendant. 

Here  the  runaway  was  caused  by  the  un- 
usual noise  and  buzzing  sound  made  by  the 
electric  car. 

2  Shearm.  k  Redf.  Neg.  647;  Benoit  v. 
Troy  d  L.  R.  Co.  154  N.  Y.  223 ;  0*Brien  v. 
Miller,  60  Conn.  214;  Holmes  v.  Mather,  L. 
R.  10  Exch.  261 ;  Manzoni  v.  Douglas,  L.  R. 
6  Q.  B.  Div.  145 ;  Herrick  v.  Sullivan,  120 
Mass.  576 ;  Ootttoald  v.  Bemheimer,  6  Daly, 
212;  Unger  v.  Forty-second  Street  d  G. 
Street  Ferry  B.  Co.  51  N.  Y.  499;  Sullivan 
V.  Scripture,  3  Allen,  564. 

To  show  thait  a  horse  is  prone  to  run  away, 
there  muert  be  evidence  of  a  fixed  habit;  one 
or  two  previous  instances  are  not  sufficient. 

Kennon  v.  Gilmer,  131  U.  S.  24,  33  L.  ed. 
Ill;  Maggi  v.  Cutts,  123  Mass.  537;  Benoit 
V.  Troy  d  L.  R.  Co.  154  N.  Y.  223. 

Kemp  could  not  be  legally  bound  by  any 
admission  made  by  Mcllvain. 

Brinkley  v.  Piatt,  40  Md.  529;  1  Jones, 
Ev.  §  255;  Taylor,  Ev.  S  751;  Eakle  v, 
Clarke,  30  Md.  322;  Wdlkup  ▼.  Pratt,  5 
Harr.  &  J.  52;  Cooke  y.  Waring,  2  Hurlst.  &, 
C.  338. 

The  case  should  not  go  to  the  Jury  upon  a 
mere  scintilla  of  evidence. 

State,  Foy,  v.  Philadelphia,  W.  d  B.  B.  Co. 
47  Md.  87 ;  Poe,  PI.  318. 

Boyd,  J.,  delivered  the  opinion  of  the 
court : 

The  appellants  sued  the  appellees  for  in- 
juries sustained  by  Mrs.  Creamer  as  the  re- 
sult of  the  horses  drawing  a  vehicle  occupied 
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by  the  appellees  running  into  one  in  which 
the  appellants  were  riding. 

There  are  two  counts  in  the  declaration — 
the  first  alleging  that  "the  defendants,  be- 
cause of  their  negligence  and  incompetency 
to  properly  drive  horses,  ao  negligently  and 
uiwkil fully  managed  a  team  by  which  they 
were  being  conveyed  in  the  same  direction 
that  said  team  struck  the  vehicle  in  which 
the  plaintiffs  were  seated,"  and  the  second 
that  "a  vehicle  under  the  management  of  the 
defendants,  and  drawn  by  two  horses  which 
the  defendants  knew  to  be  prone  to  become 
uncontrollable  and  to  run  away,  ran  into  and 
struck  with  great  violence  the  vehicle  in 
which  the  plaintiffs  were  seated,  said  horses 
having  become  uncontrollable,  and  ran  away 
because  of  their  proneness  to  become  uncon- 
trollable." At  the  trial  of  the  case  the  court 
below  granted  two  prayerv — the  firrt  in  sub- 
stance instructing  the  jury  that  there  was  no 
evidence  legally  sufficient  to  entitle  the  plain- 
tiffs to  recover  under  the  first  count,  and  the 
second  being  to  the  same  effect  as  to  the  sec- 
ond count.  Having  stated  the  two  grounds 
for  recovery  relied  on  by  the  plaintiffs,  we 
will  consider  them  in  the  order  they  are  pre- 
sented in  the  declaration. 

1 .  The  evidence  shows  that  Mr.  Kemp  was 
the  owner  of  the  horses  and  the  vehicle  in 
which  he  and  Mr.  Mcllvain  were  riding. 
They  had  been  taking  a  drive  and  were  re- 
turning to  the  city  of  Baltimore  by  way  of 
the  Pimlico  road.  Mr.  Kemp  drove  until 
they  reached  a  house  on  the  roadside  known 
as  "Halstead's,"  where  they  determined  to 
stop.  Before  reaching  Halstead's,  from  the 
direction  they  were  coming  the  road  on  the 
right  was  made  of  soft  dirt  the  middle  being 
macadamized,  and  there  being  an  electric 
railway  on  the  other  side.  There  was  siHue 
difference  of  opinion  between  the  witnesses 
as  to  the  speed  of  the  horses  as  they  ap- 
proached and  drove  into  Halstead's,  but  the 
evidence  on  the  part  of  the  plaintiffs  was  for 
the  most  part  to  the  effect  that  they  were 
moving  very  rapidly — so  much  so  that  some 
of  the  witnesses  thought  that  at  least  one  of 
them  was  running  as  they  turned  into  that 
place. 

The  testimony  of  several  was  that  Mr. 
Kemp,  who  was  driving  at  the  time,  lost  con- 
trol of  the  horses  and  dropped  one  of  thelines, 
and  although  that  was  denied  by  l^e  appel- 
lees, who  undertook  to  explain  how  one  of 
the  lines  came  off  Mr.  Kemp's  hands,  it  may 
well  be  conceded  that  if  the  injury  com- 
plained of  had  happened  as  they  approached 
or  drove  into  Halstead's  the  alleged  negli- 
gence of  the  appelleee— certainly  of  Mr. 
Kemp — ^would  necessarily  have  been  a  ques- 
tion for  the  consideration  of  the  jury.  For 
although  it  is  shown  that  it  is  customary  for 
those  driving  fast  or  spirited  horses  to 
''speed"  them  on  that  dirt  road,  it  ie  a  part 
of  the  public  road,  and  il  persons  drive  at 
such  rate  as  the  testimony  shows  these  par- 
ties were  on  the  road  and  as  they  went  into 
Halstead's,  which  is  a  place  of  public  resort, 
it  would  not  have  been  within  the  provinoo 
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of  the  court  to  aay  that  there  wbjb  no  evi- 
dence  of  negligence,  if  a  collision  had  occur- 
red by  reason  of  such  fast  driving  at  those 
points  ais  is  disclosed  by  the  record.  But  the 
accident  did  not  happen  there. 

The  appellees,  after  having  had  their 
horses  taken  in  charge  by  the  hostler^  went 
into  the  house  and  remained  there  some  time. 
Mr.  Creamer  eaid  he  and  his  wiie  remained 
there  probably  five  minutes  after  the  appel- 
lees arrived;  that  they  drove  a  short  dis- 
tance out  on  the  road,  when  they  turnea  and 
drove  towards  the  city.  Mr.  Kemp  testi- 
fied they  stayed  there  ''some  little  time" 
before  starting,  and  Mr.  Mcllvain  said  he 
supposed  it  was  ten  or  fifteen  minutes.  When 
they  started  Mr.  Mcllvain  drove,  according 
to  the  evidence  of  Mr.  Kemp  and  himself,  be- 
cause the  former  was  not  well,  and  was  suf- 
fering from  a  pain  in  his  side,  ^fter  going 
down  the  road  about  a  half  mile,  one  ^  the 
horses  became  frightened  at  an  electric  car, 
which  was  making  an  unusual  noise,  and 
jumped  against  the  other  horse,  and  the  two 
started  to  run.  When  they  were  about 
three  quarters  of  a  mile  from  HalErt^ad's^ 
they  ran  into  the  vehicle  which  the  appel- 
lants were  driving,  which  caused  the  injury 
complained  of. 

From  the  time  they  left  Halstead's  there 
is  not  a  particle  of  eviaence  of  negligence  on 
their  part.  It  is  true  that  one  of  the  wit- 
nesses for  the  plaintiff  said,  in  speaking  of 
their  leaving  ^dstead's,  that  ''they  went  off 
in  a  kind  of  a  flurry."  Just  what  he  meant 
by  that  is  not  very  dear,  but  in  speaking  of 
the  way  they  oame  into  Halstead's  the  same 
witness  said,  "they  oame  in  with  a  little 
flurry,  that  is,  a  little  extra;"  but  he  also 
said,  "I  don't  think  they  oame  at  a  very  fast 
rate  of  speed;  as  far  as  the  nute  of  speed  they 
came  in  is  concerned  they  came  in  as  a  pair 
of  spirited  horses;"  but  bis  opinion  was  that 
they  did  not  know  "how  to  handle  horses." 
Mr.  Mcllvain  said :  "I  drove  from  Halgrtead's, 
and  they  acted  very  gentle  with  me."  Al- 
though some  of  plaintiffs'  witnesses  thought 
that  the  horses  were  not  properly  managed 
a«  they  entered  Halstead's,  the  uncontra- 
dicted te^imony  shows  that  at  that  time  Mr. 
Kemp  wafi  driving,  whilst  Mr.  Mcllvain 
drove  after  they  left  that  place  and  was 
driving  when  the  accident  happened.  Nor 
was  it  attempted  to  be  denied  that  Mr.  Mc- 
llvain had  been  driving  horses  ooneitan^y  for 
ten  or  twelve  years,  and  had  frequently 
driven  those  which  caused  this  accident. 

No  evidence  was  offered  even  tending  to 
prove  that  either  Mr.  Kemp  or  Mr.  Mc- 
llvain was  not  a  competent  driver,  except- 
ing the  opinions  of  some  of  the  witnesses 
formed  from  the  manner  in  which  the  horses 
were  managed  as  Mr.  Kemp  drove  into  Hal- 
stead's,  and  one  of  the  plaintiffs'  witnesses 
said  that  he  could  not  form  an  opinion  as  to 
whether  a  man  is  a  careful  and  prudent 
driver  by  seeing  him  drive  once.  But  if  it 
be  conceded  that  he  was  incompetenit,  there 
was  no  attempt  to  show  that  Mr.  Mcllvain 
was,  and,  as  we  have  already  said,  there  is  ' 
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DO  evidence  of  negligence  after  they  left 
Halstead's,  where  he  commenced  driving.  We 
can  therefore  have  no  hesitation  in  reaching 
the  conclusion  that  the  court  was  right  in 
granting  the  defendants'  first  prayer. 

2.  The  plaintiffs  did  not  offer  any  evi» 
dence  as  to  the  proneness  of  the  horses  to 
run,  excepting  what  occurred  at  Halstead's 
and  the  testimony  of  Mr.  Kuhlman,  who 
spc^e  of  an  alleged  admission  by  Mr.  Mc- 
llvain which  we  will  refer  to  later  on. 
When  Mr.  Kemp  was  on  the  stand,  however, 
he  said  that  "on  one  occasion,  not  after  they 
were  broken  horses,  but  when  they  were  a 
pair  of  colts,  not  three  years  old  (I  had  not 
had  them  in  harness  more  than  three  times, 
I  don't  think),  I  started  out  from  the  place 
with  them,  my  sister  being  with  me,  ana  we 
were  crossing  over  a  bridge  and  that  shook 
the  pole  and  the  yoke  strap  broke  and  the 
pole  dropped  down  and  made  the  report  of  a 
pistol  or  a  gun  going  off,  naturally  the  colts 
took  fright  and  ran ;  .  .  .  that  was  between 
five  and  six  years  before  the  accident  in  ques- 
tion. After  that  I  never  had  the  slightest  bit 
of  trouble  with  them ;  they  never  showed  any 
sign  of  fright  or  tried  to  run  away  up  to  the 
time  of  that  accident."  It  is  contended  that 
their  running  then  was  some  evidence  of 
their  proneness  to  run  off;  but,  even  if  it  be 
conceded  that  the  mere  fact  that  a  horse  has 
run  away  once  may  be  some  evidence  of  its 
disposition  to  run,  if  there  be  no  explana- 
tion of  the  circumsrfaances,  the  one  occasion 
shown  by  tiie  record  is  so  fully  explained 
that  it  ie  impossible  to  find,  or  even  to  infer, 
from  tbat^  that  there  was  any  tendency  in 
them  to  run. 

A  colt  that  would  not  run  under  the  cir- 
cumstances described  would  be  an  exception. 
The  testimony  offered  on  the  part  of  the  de- 
fendants, which  is  uncontradicted,  shows  be- 
yond all  question  that  from  that  occasion 
until  the  day  of  the  accident  complained  of 
they  were  gentle  and  easily  managed.  A 
sister  of  Mr.  Kemp  had  driven  them  since 
she  was  fifteen  years  of  age,  and  although 
when  in  the  city  she  usually  had  a  com- 
panion, which,  to  use  her  language,  "was 
simply  a  matter  of  taste  with  me  that  I  did 
not  drive  alone  in  the  city,"  she  did  drive 
them  alone,  or  with  a  lady  companion  in  the 
country.  One  witness,  apparently  experi- 
enced in  the  use  of  horses,  spoke  of  them  as 
"perfectly  gentle  but  spirited  horses;"  an- 
other, who  had  driven  them,  said  "there  was 
not  t^e  slightest  indication  of  thedr  trying 
to  run  away;"  another,  who  had  ridden  be- 
hind them  a  number  of  times,  said  "they 
never  showed  any  disposition  whatever  to 
run  away,  or  any  signs  of  viciousness  of  any 
kind;"  and  still  another  testified  "they  were 
perfectly  quiet  and  gentle." 

The  record  therefore  not  only  fails  to  show 
any  proneness  in  the  horses  to  run,  except- 
ing on  the  one  occasion  spoken  of  when  they 
were  under  three  years  of  age,  but  there  is 
abundant  affirmative  proof  of  a  contrary  dis- 
position. If  horses  must  be  kept  off  the  pub- 
lic highways  because  they  ran  away  when 
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colts  under  such  circumstances  as  those  de- 
scribed, our  streets  and  public  roada  would 
soon  have  to  be  given  up  to  horseless  vehicles, 
for  no  one  would  be  safe  in  the  use  of  horses 
if  he  must  be  held  responsible  for  an  acci- 
dent aimply  because  they  ran  away  when 
oolts  under  such  conditions  as  those  spoken 
of.  We  do  not  understand  that  any  of  the 
authorities  go  to  such  a  dangerous  length, 
and  we  will  briefly  consider  some  of  those 
cited  by  the  counsel  for  the  respective  par- 
ties to  thi«  case. 

In  Arnold  v.  Norton,  25  Conn.  92;  Kitt- 
redge  v.  Elliott,  16  N.  H.  77,  41  Am.  Dec. 
717;  Loomia  v.  Terry,  17  Wend.  496,  31  Am. 
Dec.  306;  Buckley  v.  Leonard,  4  Denio,  500; 
and  Mann  v.  Weiand,  81*  Pa.  243,  cited  by 
the  appellants^ — the  liability  of  the  owners 
of  dogs  was  under  consideration,  and  al- 
though in  some  of  them  irt  was  held  tha/t 
there  is  no  rule  which  requires  any  partic- 
ular number  of  injstances  of  unprovoked  bit- 
ing ito  prove  a  mischievous  disposition  in  a 
dog  to  bite  mankind,  and  that  one  instance 
might  be  sufiicieDt  under  eome  circum- 
stances, they  do  not  go  to  the  extent  of  hold- 
ing that  one  such  attack  by  a  dog  would  be 
suflicietnt  evidence  of  such  disposition  if  the 
facts  disclosed  that  the  dog  was  provoked  or 
that  the  biting  was  under  circumstances 
that  would  not  indicate  a  mischievous  pro- 
pensity. 

We  will  not  stop  to  emphasize  the  fact 
that  in  all  those  cases  dogs,  and  not  horses, 
were  being  considered,  or  to  comment  on  the 
distinction  made  in  the  authorities  between 
dogs  and  horses.  In  Cockerham  v.  Niwon,  11 
Ired.  L.  269,  which  was  a  case  of  a  bull  in- 
juring the  plaintiff's  horse,  it  was  held  that 
when  the  owner  of  an  animal  knows,  or  has 
good  reason  to  believe,  that  he  is  likely  to 
do  mischief,  he  must  take  care  of  him,  and 
that  it  makes  no  difference  whether  the 
ground  of  suspicion  arises  from  one  act  or 
from  repeated  acts,  but  it  was  also  said  that 
the  act  done  must,  however,  be  such  as  to 
furnish  a  reasonaJble  inference  that  the  ani- 
mal is  likely  to  oommit  an  a^  of  the  kind 
complained  of. 

In  Simaon  v.  London  General  Omnibus  Co, 
L.  R.  8  C.  P.  390,  the  plaintiff  was  a  passen- 
ger in  the  omnibus  of  the  defendant,  and  the 
court  held  that  there  was  sufficient  evidence 
of  negligence  to  justify  the  lower  court  in 
submitting  the  case  to  the  jury.  There  the 
plaintiff  was  injured  by  the  kick  of  one  of 
the  horses^  but  it  was  prOved  that  the  omni- 
bus bore  evidences  of  other  kicks,  and  that 
no  precaution  had  been  taken  by  the  use  of  a 
strap  or  otherwise  against  the  possible  con- 
sequences of  a  horse  kicking,  and  no  ex- 
planation was  offered  by  the  defendant.  In 
Benoit  v.  Troy  d  L.  R.  Co.  154  N.  Y.  223, 
the  general  principles  governing  the  liability 
of  the  owner  of  domestic  animals  for  person- 
al injuries  caused  by  them  are  discussed, 
and,  aiter  referring  to  injuries  caused  by 
kicking,  biting,  or  other  vicious  propensities 
of  such  animals^  which  are  known  to  the 
owner,  and  how  such  knowledge  may  be 
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brought  home  or  imputed  to  him,  the  oourt 
said :  ''In  the  absence  of  such  knowledge  or 
notice  an  injury  caused  by  such  animal  gives 
no  right  of  action,  but  when  the  vicious 
habit  or  character  of  the  animal  becomes 
known  to  the  owner,  and  he  thereafter  con- 
tinues to  keep  the  animal,  he  keeps  it  at  his 
peril,  and  renders  himself  liable  for  any  sub- 
sequent injury  to  another  caused  by  its  vi- 
ciousness." 

That  oourt  also  held  that  there  was  error 
in  the  court  below  in  submitting  to  the  jury 
the  fact  that  the,  horse  had  run  away  on  a 
previous  occasion  as  evidence  of  a  propensity 
to  run,  and  added  that  "we  think  the  rule 
laid  down  by  the  court  on  the  trial  extends 
beyond  reasonable  limits  the  liability  of  own- 
ers of  horses,  and  imposes  a  burden  not 
sanctioned  by  any  case  which  had  come  to 
our  notice."  In  O'Brien  v.  Miller,  60  Conn. 
214,  it  was  held  that  the  mere  fact  that  a 
team  was  running  away  did  not,  as  a  matter 
of  law,  raise  a  presumption  of  negligence  on 
the  part  of  the  driver.  In  Unger  v.  Forty- 
second  Street  d  O,  Street  Ferry  R.  Co.  51 
N.  Y.  499,  the  court  said  that  the  explana- 
tion of  the  defendant's  witnesses  as  to  how 
the  runaway  happened,  which  was  uncon- 
tradicted, sufficiently  explained  the  transac- 
tion to  acquit  the  defendant  of  negligence. 
See  also  Holmes  v.  Mather,  L.  R.  10  Exch. 
261 ;  Manzoni  v.  Douglas,  L.  R.  6  Q.  B.  Div. 
145;  Cadweli  v.  Amheim,  152  N.  Y.  184. 

Other  cases  might  be  cited,  but  the  above 
are  sufficient  to  show  the  views  that  have 
generally  been  taken  by  the  courts,  and  we 
know  of  no  authority  that  would  justify  the 
court  in  permitting  a  jury  to  infer  negli- 
gence simply  because  the  defendant's  horses 
ran  away  and  an  accident  happened,  without 
some  evidence  of  the  circumstances  under 
which  it  occurred.  A  horse  of  ordinary 
spirit  that  will  not  run  away  under  any  cir- 
cumsitances  would  be  a  rare  animal,  and  to 
hold  that  simply  because  one  did  run  off 
on  one  occasion  a  jury  would  be  justified  in 
finding  that  he  was  vicious,  wild,  or  prone 
to  run  would  enable  jurors  to  find  verdicts 
on  mere  speculation  and  guesses,  instead  of 
evidence.  We  have  already  said  enough  to 
indicate  that  we  do  not  think  that  the  jun- 
ning  off  when  these  horses  were  colts,  the 
cause  of  which  was  explained,  can  be  fairly 
used  as  any  evidence  of  a  disposition  or 
proneness  to  run  off,  and  what  occurred  at 
Halstead's  would  likewise  be  no  guide  for  the 
jury  in  passing  on  that  question,  as  the  tes- 
timony of  the  witnesses  shows  a  cause  for 
their  action  on  that  occasion. 

3.  The  only  other  question  we  need  con- 
sider is  the  effect  of  the  evidence  of  Mr, 
Kuhlman — ^whether  that  requires  the  court 
to  submit  the  case  to  the  jury.  He  testified 
that  a  few  days  after  the  accident  he  met 
Mr.  Mcllvain  on  the  street  and  talked  wilh 
him  about  the  aocident;  that  Mcllvain  said 
the  horses  were  vicious  animals  and  that 
Kemp  was  afraid  to  drive  them  in  from  Hal- 
sftead's  and  wanted  to  leave  them  there  and 
send  for  a  hostler,  but  that  he,  Mcllyain,  in- 
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siited  thai  they  drive  them  in,  and  on  cross- 
examination  tesrtified  that  Mcllvain  said: 
'*We  had  no  business  driving  the  horses  and 
he  ( the  witness )  thought  he  said :  "We  will 
take  chances  and  drive  these  horses  in." 

Both  of  the  defendants  denied  that  such 
statements  were  made,  but  in  passing  upon 
these  prayers  we  must  accept  his  statement 
m  connection  with  his  other  evidence  as  cor- 
rect He  testified  thttt  he  could  not  say  that 
Mr.  Mcllvain  admitted  or  indicated  that  they 
had  ever  had  any  previous  trouble  with  the 
horses,  and  it  is  perfectly  apparent  that 
what  wa8  eaid  as  to  their  being  vieious  was 
in  connection  with  the  accident,  whidh  re- 
sulted, not  only  in  injuring  both  of  the  plain- 
tiffs, but  Mr.  Kemp,  who  was  more  seriously 
injured  than  they  were.  Considering  the  re- 
sults, Mr.  Mcllvain  might  well  Irave  regret- 
ted that  they  had  driven  the  horses  into 
town,  and  might  even  have  thought  that  they 
proved  to  be  vicious  on  that  occasion,  but  if 
lie  wajs  a  competent  driver  and  the  horses 
had  always  been  gentle  and  easily  managed 
prior  to  that  time,  and  he  knew  of  no  pre- 
vious attempt  by  them  to  run  away,  there 
was  no  reason  why  he  should  have  hesitated 
to  drive  them  into  the  city  from  Halstead's. 

As  we  have  seen,  Mr.  Kemp  was  suffering 
at  the  time  from  a  pain  in  his  side,  and  he 
had  been  sick  for  some  time.  Hi«  physical 
condition  might  therefore  have  made  him 
timid  about  driving  the  horses  after  they 
showed  some  spirit  at  Halstead's,  but  if  Mr. 
Mcllvain  was  a  competent  driver,  there  wsif 
no  reason  why  the  appellees  should  be  held 
responsible  simply  because  they  drove  the 


horses  into  the  city  instead  of  leaving  them 
at  Halstead's.  Even  if  it  be  conced^  that 
the  horses  were  somewhat  unruly,  or  even 
inclined  to  run  as  they  went  into  Halstead's, 
under  the  circumstances  we  have  stated,  we 
are  not  prepared  to  .say  that  the  appellees 
rendered  themselves  liable  for  an  ex!cident 
that  happened  as  this  did,  because  they  did 
not  send  for  a  hostler  and  let  him  take  them 
into  the  city. 

It  oould  hardly  be  contended  that  it  was 
the  duty  of  the  appellees  to  leave  them  at 
Halstead's  on  account  oif  their  behavior 
there.  It  would  be  carrying  the  responsi- 
bility of  the  owner  of  horses  to  an  unwar- 
ranted extent  to  hold  that  if  horses,  which 
had  previously  been  gentle  and  easily  man- 
aged, showed  signs  of  being  unruly  while 
being  driven,  he  must  discontinue  that  drive 
and  not  be  permitted  to  take  them  home. 

So  if  we  place  the  construction  upon  the 
language  testified  to  by  thie  witness  that 
would  be  most  favorable  to  the  appellants 
we  do  not  think  it  can  so  far  overcome  the 
positive  and  uncontrculicted  evidence  as  to 
the  disposition  of  the  horses,  the  competency 
of  Mr.  Mcllvain  to  handle  them,  and  the  cir- 
ouniisrtances  attending  the  accident  as  to  jus- 
tify the  court  in  submitting  the  case  to  the 
jury  on  these  alleged  admissions  cJone,  the 
meaning  of  which  is  at  least  doubtful,  and 
outside  oif  them  there  was  nothing  which 
could  properly  cause  the  court  to  hesitate 
to  grant  the  instructions  given.  We  will 
therefore  affirm  the  judgment. 

Judgment  affirmed,  costs  below  and  in  this 
court  to  be  paid  by  the  appellants. 
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CHICAGO  &  WEST  MICHIGAN  RAILWAY 
COMPANY,  Plff.  in  Err. 
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A  railroad  company  !■  not  liable  for 
failure  to  deliver  to  the  representa- 
tives of  a  person  killed  In  Its  service 

fragments  necessarily  amputated  from  his 
body  because  of  an  accident  which  resulted  in 
his  death  because  its  employees  summoned 
ambulance  and  surgeon,  and  Its  surgeon  per- 
formed the  amputation  at  the  hospital  to 
which  he  was  removed  by  those  In  charge  of 
the  ambulance  upon  his  request  not  to  be 
taken  home,  where  the  fragments  were  cre- 
mated according  to  the  custom  of  the  hospital 
without  the  knowledge  or  direction  of  the  com- 
pany's surgeon. 

(July  11,  1890.) 

ERROR  to  the  Superior   Court   of  Grand 
Rapids  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 

NOTB. — For  replevin  to  obtain  possession  of  a 
corpse,  see  Keyes  v.  Konkcl  (Mich.)  44  L.  R.  A. 
242. 
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ages  for  defendant's  failure  to  turn  over  to 
plaintiff  a  portion  of  the  remains  of  her  hus- 
bajid,  who  was  killed  while  in  the  service  of 
defendant.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  WUliam  Alden  Smith,  with  Mr. 
F.  A.  Nlmi,  for  plaintiff  in  error: 

Though  the  heir  has  a  property  in  the  monu- 
ment and  escutcheons  of  his  ancestors,  yet  he 
has  none  in  their  body  or  ashes,  nor  can  he 
bring  any  civil  action  against  such  as  inde- 
cently, at  least,  if  not  impiously,  violate  and 
disturb  their  remains  when  dead  and  buried. 

2  Bl.  Com.  chap.  28,  •429. 

While  a  dead  body  is  not  properly  in  the 
strict  sense  of  the  common  law,  yet  the  right 
to  bury  a  corpse  and  preserve  its  remains  is 
a  legal  right  which  the  courts  will  recognize 
and  protect;  and  any  violation  of  it  will  give 
rise  to  an  action  for  damages. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  834; 
Larson  v.  Chase,  47  Minn.  307,  14  L.  R.  A. 
85;  Foley  v.  Phelps,  1  App.  Div.  661;  Bur- 
ney  v.  Children's  Hospital,  169  Mass.  57,  38 
L.  R.  A.  413. 

The  authority  conferred  upon  the  chief  sur- 
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geon  and  other  surgeons  of  the  defendant 
railway  company  was  not  shown. 

The  court  cannot  presume  the  nature  and 
extent  of  the  authority  of  a  railway  surgeon. 
Therefore,  the  court  will  not  presume  that 
the  railway  surgeon  had  authority  to  em- 
ploy an  assistant. 

Burke  v.  Chicago  d  W,  M.  R,  Oo,  114  Mich. 
685. 

The  defendan^t  company  did  not,  nor  did  its 
surgeons,  direct  the  disposal  of  the  ampu- 
tated limbs,  nor  in  any  manner  ratify  their 
disposition.  Therefore,  a  verdict  should 
have  been  directed  for  the  defendant  company 
in  accordance  with  its  request. 

The  defendant  company  is  not  liable,  even 
if  its  surgeons  did  direct  the  cremation  of 
the  amputeted  limbs  and  shoes.  Such  action 
would  have  been  beyond  the  scope  of  their 
authority. 

Stevens  v.  Woodward,  L.  R.  6  Q.  B.  Div. 
318;  Adams  v.  Cost,  62  Md.  264,  50  Am.  Rep. 
211;  Haggeriy  v.  Flint  d  P.  M.  R.  Co. 
69  Mich.  366,  60  Am.  Rep.  301 ;  Keating  v. 
Michigan  C.  R.  Co.  97  Mich.  154;  CaUahan 
V.  Hyland,  59  111.  App.  347 ;  Thiele  v.  New- 
man, 116  Cal.  571. 

There  is  a  strong  moral  obligation  res-ting 
upon  anyone  engaged  in  a  dangerous  business 
to  do  what  may  be  immediately  necessary  to 
save  life  or  prevent  an  injury  becoming  ir- 
reparable when  an  accident  happens  to  a  per- 
son in  his  employ. 

Marquette  d  0.  R.  Co,  v.  Tafi,  28  Mich. 
280. 

The  defendant  company  did  not  stand  in 
the  relation  of  a  stranger  to  its  injured  serv- 
ant, and  in  the  great  emergency  which  had 
suddenly  occurred,  the  yard  foreman,  as  the 
servant  of  the  company  highest  in  rank  pres- 
ent, must  necessarily  act  immediately  to  pro- 
cure surgical  assistance  for  the  servant  of  the 
company  who  had  his  limbs  crushed  off  by 
the  car  wheels. 

Terre  Haute  d  I.  R.  Co.  v.  McMurray,  98 
Ind.  358,  49  Am.  Rep.  752. 

Messrs.  MoOarry  ft  Belden,  with 
Messrs.  Brown  ft  Adams,  for  defendant  in 
error. 

Montsomery,  J.,  delivered  the  opinion  of 
the  court: 

This  case  presents  a  question  which  has 
never  had  the  attention  of  this  court,  and  one 
which,  in  some  of  its  aspects,  has  not  been 
considered  by  any  other  court  of  last  resort, 
BO  far  as  we  are  advised.  The  plaintiff  sues 
to  recover  damages  on  acoount  of  having  been 
deprived  of  the  right  to  give  the  remains  of 
her  deceased  husband  a  Christian  burial,  and 
alleges  that  she  was  deprived  of  this  right  by 
the  wrongful  act  of  the  defendant.  At  the 
common  law  there  was  said  to  be  no  property 
in  a  dead  body,  and  in  one  sense  this  may 
still  be  deemed  an  accurate  technical  state- 
ment ;but  it  has  been  held  in  a  number  of 
well-considered  American  cases  that  the  one 
whose  duty  it  is  to  care  for  the  body  of  the 
deceased  is  entitled  to  possession  of  the  body, 
as  it  is  when  death  comes,  and  that  it  is  an 
actionable  wrong    for  another    to   interfere 
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with  that  right  by  withholding  the  body  or 
mutilating  it  in  any  way.  Larson  v.  Chase, 
47  Minn.  307,  14  L.  R.  A.  85;  Foley  v» 
Phelps,  1  App.  Div.  551;  Bumey  v.  Chil- 
dren's Hospital,  169  Mass.  57,  38  L.  R.  A. 
413;  8  Am.  &  Eng.  £nc.  Law,  2d  ed.  p.  834. 
This  right  is  conceded.  Another  question^ 
not  discussed  in  the  original  brief  of  appel- 
lant, although  adverted  to  in  his  supplement 
tal  brief,  may  be  whether,  under  the  facts  as- 
claimed  by  plaintiff,  the  right  of  action  exists 
in  the  widow  for  the  destruction  of  frag- 
ments amputated  from  the  body  of  her  hus- 
band during  his  lifetime,  when  the  evidence 
discloses  the  fact  that  such  destruction  oc- 
curred during  the  lifetime  of  the  husband. 
As  this  question  was  not  at  all  discussed  in 
the  original  brief  of  counsel,  we  pass  it  by, 
and  direct  our  attention  to  the  points  raised; 
and  for  the  understanding  of  these  points  a 
brief  statement  of  the  facts  is  essential: 
On  the  morning  of  June  2,  1897,  Thomas  A. 
Doxtator  was  working  ae  a  switchman  with 
a  gang  of  men  in  charge  of  John  Dozeman,. 
foreman  of  the  West  Side  yards  of  the  Chica- 
go &  West  Michigan  Railway  Cknnpany.  At 
about  6:33  A.  M.  Doxtator  was  run  over  by 
the  cars  and  fatally  injured.  His  injuries 
were  extensive.  His  right  l^was  crushed 
from  tlie  ankle  to  the  knee.  The  bone  pro- 
truded, and  the  foot  hung  only  by  the  mus- 
cular attachments.  The  left  leg  was  crushed 
from  the  lower  third  up  to  about  the  middle 
third  of  the  thigh,  and  the  pelvis  bone  was 
also  broken.  Foreman  Dozeman  was  the  first 
to  reach  Mr.  Doxtator,  and  he  called  witnesa 
Strickland  to  hold  his  head  while  Dozemao 
called  the  doctor  and  the  ambulance.  Doze- 
man  called  Dr.  G.  K.  Johnson  who  was  at 
that  time  chief  surgeon  for  the  Chicago  ft 
West  Michigan  Railway  Company.  He  also 
notified  police  headquarters  to  send  the  am- 
buhince  at  once,  and  then  notified  the  com- 
pany's agent  at  the  Allen  street  freight  house 
(Mr.  Hatch )«  who  also  telephoned  to  the 
doctor.  Doxtator  requested  that  he  should 
not  be  taken  home,  as  the  shock  would  kill 
his  wife.  He  requested  to  be  taken  to  a 
Catholic  hospital.  One  witness  testified  that 
witness  Strickland  promised  that  he  should 
be  taken  to  a  Catholic  hospital,  without  nam- 
ing which  one.  Strickland,  however,  testi- 
fied that  he  did  not  remember  whether  Dox- 
tator so  requested  or  not.  The  custom  of  the 
railway  company,  as  stated  by  Dr.  Johnson, 
is  to  take  the  patient  to  whichever  hospital 
he  prefers.  The  ambulance  arrived  about 
twenty-five  minutes  after  the  accident  had 
occurred.  It  was  in  charge  of  Patrolman 
John  Scoby.  While  in  the  ambulance,  Dox- 
tator requested  to  be  taken  to  a  Catholic  hos- 
pital. Patrolman  Scoby  thought  it  waa 
nearer  to  Butterworth  Hospital,  and  so  took 
him  to  that  place,  accompanied  by  Switch- 
man Strickland.  Neither  Doxtator  nor 
Strickland  raised  any  objection  to  his  so  do- 
ing. They  reached  the  hospital  at  five  min- 
utes to  seven  in  the  morning.  The  hospital 
force  called  Dr.  Lupinski,  who,  on  the  arrival 
of  Dr.  Wooster,  turned  the  case  over  to  the 
latter.    Dr.  Wooster  had   exclusive   control 
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of  the  case,  and  was  working  under  a  general 
employment  by  the  Chicago  &  West  Michigan 
Railway  Company.  With  the  assistance  of 
Dr.  Lupinski  and  of  Dr.  Smithy  the  house 
physician  of  the  hospital,  he  amputated  the 
legs  at  about  8  o'clock  in  the  morning. 
From  the  nature  of  the  case,  the  doctors 
knew  that  the  wound  was  necessarily  fatal. 
The  left  leg  was  taken  off  near  the  thigh; 
the  right  leg,  below  the  knee.  Neither  Dr. 
Lupinski  nor  Dr.  Smith  was  employed  by  the 
railroad  company,  but  Dr.  Lupin^ski  assisted 
in  the  operation  without  any  special  agree- 
ment, having  been  called  by  the  hospital. 
One  Clarence  L.  Brainard,  the  orderly  of  the 
hospital,  attended  upon  the  surgeons,  and 
testified  for  the  plaintiff  that  he  burned  the 
fragments  about  9  or  10  o'clock  in  the  morn- 
ing. He  testified  that  he  asked,  in  the  pres- 
ence of  Dr.  Lupinski  and  Dr.  Wooster,  what 
he  should  do  with  the  fragments;  th:u  Dr. 
Lupinski  replied,  and  that  he  had  no  in- 
structions from  any  other  physician;  that, 
when  he  asked  Dr.  Lupinski  what  to  do  with 
the  fragments,  Dr.  Lupinski  inquired  what 
was  usually  done  with  such  fragments,  an4l, 
being  told  by  the  orderly  that  they  were  usu- 
ally burned,  directed  the  orderly  to  do  as 
he  had  been  accustomed  to  do.  Dr.  Wooster 
testified  that  he  knew  nothing  of  the  disposi- 
tion of  the  fragments,  and  had  nothing  to  do 
with  it.  That  he  gave  no  instructions  what- 
ever regarding  them,  and  did  not  know  of 
their  whereabouts  or  disposition. 

The  theory  of  the  plaintiff  is  that,  when 
the  railroad  company  lifted  Doxtator  from 
the  ground,  it  took  upon  its  shoulders  a  duty, 
and  that  duty  was  to  care  for  him  while  he 
should  live,  and  at  his  death  deliver  his  re- 
mains, and  the  whole  of  them,  over  to  his 
wife  for  burial ;  that  the  company  did  not  do 
this,  but,  instead,  negligently  allowed  the 
cremation  of  the  dissevered  limbs,  and  is 
therefore  liable  to  the  widow  in  damages.  It 
becomes  important,  therefore,  to  inquire  just 
what  duty  the  railroad  company  was  under, 
and  just  how  far  it  assumed  control  over  the 
injured  man.  This  question  must,  in  the 
main,  be  determined  as  one  of  first  impres- 
sion, as  no  case  analogous  has  been  cited,  and 
our  research  has  not  been  more  successful 
that  that  of  the  learned  counsel  on  either 
side  of  the  case,  who  are  to  be  commended  for 
the  exhaustive  examination  which  they  have 
given  the  subject.  When  this  accident  oc- 
curred, the  common  instincts  of  humanity 
forbade  that  this  injured  man  be  left  to  lie 
where  he  had  fallen.  His  fellow  workmen 
or  any  stranger  would  be  impelled  to  minis- 
ter to  him,  and  the  first  impulse  would  be  to 
call  a  surgeon  and  an  ambulance,  and  see 
that  he  was  taken  where  he  could  be  treated. 
The  yard  foreman  performed  this  plain  duty, 
by  notifying  Dr.  Johnson,  the  surgeon  of  the 
road,  and  (billing  the  ambulance  from  police 
headquarters.  By  doing  so,  neither  the  fore- 
man nor  the  railroad  company  can  be  said 
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to  have  become  bailee,  or  to  have  assumed 
such  a  control  over  the  injured  man  as  to 
preclude  the  relatives  from  assuming  charge 
of  the  ministrations  to  him.    But  by  Dox- 
tator's  own  request  he  was  not  taken  to  his 
home.    The  policeman  in  charge  of  the  am- 
bulance evidently  did  not  look  to  the  yard 
foreman  or  any  other  official  for  his  instruc- 
tions.    It  was  at  his  suggestion,  and  without 
dissent  from  Doxtator  or  his  fellow  work- 
man, Strickland,  that  he  was  taken  to  But- 
terworth  Hospital,  instead  of  to  a  Catholic 
hospital.    On  arriving  at  the  hospital   the 
hospital  authorities  took  charge  of  him  and 
called  Dr.  Lupinski.     Had  Dr.  Wooster  not 
appeared,  could  it  be  successfully  contended 
that  those  connected  with  the  railroad  com- 
pany had  done  more  than  humanity  required, 
or  had  rendered  the  company  liable  for  any 
further  neglect  of,  or  injury  to,  the  unfortu- 
nate   man?     To    admit    such    a  contention 
would  amount  to  punishing  one  for  minister- 
ing  to   the  comfort  of  a   distressed  fellow 
creature.     Such  cannot  be  held  to  be  the  ob- 
ligation of  those  concerned  in  removing  this 
unfortunate  man  to  an  appropriate  place  for 
treatment.     They   did   precisely   what  they 
ought  to  have  done,  and  are  to  'be  commended, 
rather  than  censured,  for  so  doing.     What, 
then,  was  the    obligation    assumed  by    Dr. 
Wooster?     He  found  the  patient  in  an  ap- 
propriate hospital,  with  another  surgeon  in 
attendance,  and,  as  he  says,  assumed  charge 
of  the  case.     Dr.  Lupinski  continued  to  as- 
sist.   Did  Dr.  Wooster,  by  thus  assuming 
charge  of  the  case,  take  upon  himself,  as  the 
agent  of  the  railroad  company,  the  duty  of 
seeing  to  it  that,  when  death  ensued,  the  body 
should  be  delivered  to  the  widow,  or  did  his 
duty   consist    merely    of    performing     such 
operations  as  the  nature  of  the  case  required, 
leaving  it  to  the  attendants  at  the  hospital 
to  make  such  disposition  of  the  parts  am- 
putated as  custom  warranted?     We  are  of 
the  opinion  that  the  duty  assumed  by  Dr. 
Wooster  was  the  latter  kind,  merely,  and 
that  neither  in  purpose  nor  in  fact  did  he 
assume  to  take  charge  of  the  dismembered 
parts.    The  assumption  of  the  charge  of  the 
case  was  simply  assuming  charge  of  the  op- 
eration, and  the  operation  was  performed  un- 
der the    conditions    as    Dr.  Wooster  found 
them.    The  patient  was  in  a  reputable  hos- 
pital. Dr.  Wooster  had  no  knowledge  of  any 
direction  as  to  the  disposition  of  the  ampu- 
tated parts,  and  was  not  in  fault  in  not  as- 
suming and  guarding  against  an  unwarrant- 
ed   disposition    of    them.    Under  the  testi- 
mony, the  defendant  was  entitled  to  a  direct- 
ed verdict. 

Judgment  wUl  he  reversed,  and  a  new  trial 
ordered. 

Grant,  Ch.  J.,  did  not  sit. 

The  other  Justices  concur. 
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President,  etc.,  of  DELAWARE  &  HUDSON 
CANAL  COMPANY 

V. 

Dorothea  W.  MAHLENBROCK,  Admrx., 
etc.,  of  John  H.  W.  Bose,  Deceased,  Plff. 
in  Err. 

1.  A  sale  of  coal  made  on  an  order  and 
smaranty  sent  by  mall  from  one  state  to 
another  is  not  within  the  corporation  act  of 
1896,  i  97,  restricting  the  business  of  foreign 
corporations  in  that  state. 

2.  A  sinvle  transaction  Involvlnff  a 
pnrcltase  of  coal  on  credit,  with  a  guar- 
anty by  a  third  person,  does  not  constitute 
"transacting  any  business"  within  the  mean- 
ing of  the  New  Jersey  statute  requiring  cer- 
tain acts  of  foreign  corporations  "before 
transacting  any  business  in  the  state." 

(June  26,  1899.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an 
action  upon  a  contract  to  guarantee  pay- 
ment of  the  price  of  coal  sold  by  plaintin  to 
H.  H.  Apman  &  Company.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Qneea  St  Tennaiit,  for  plaintiff 
in  en'OT: 

Statutory  provisions  requiring  foreign 
ooiporations  to  file  papers  before  transacting 
business  are  constitutional;  they  do  not 
come  Avithin  the  inhibition  of  the  2d  sec- 
tion of  the  4th  article  of  the  Constitution 
of  the  United  States  which  provides  that 
the  "citizens. of  each  state  shiul  be  entitled 
to  all  the  privileges  and  immunities  of  citi- 
eens  in  the  several  states."  Corporations 
are  not  citizens  within  the  meaning  of  this 
section  of  the  C/onstitution. 

Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed. 
367. 

The  making  of  a  single  loan  secured  by 
mortgage  by  a  corporation  which  had  not 
complied  with  the  conditions  was  within  the 
prohibition  in  such  a  sense  that  an  action 
to  foreclose  a  mortgage  could  not  be  main- 
tained in  the  domestic  courts. 

6  Thonip.  Corp.  §  7936;  Farrior  v.  New 
England  Mortg.  Security  Co.  88  Ala.  275; 
LoHhcr  V.  Sfimson,  145  Pa.  35;  McCanna  i 
F.  Co.  V.  Citizens'  Trust  d  Surety  Co.  U. 
S.  Cir.  Ct  of  App.  3d  C.  (not  rep.). 

The  contract  was  made  in  New  Jersey. 

Sorlhampton  Mut.  Live  Stock  Ins.  Co.  v. 
Tuitle,  40  N.  J.  L.  479;  Dundee  Mortg.  d  T. 
Invest.  Co.  V.  Nixon,  95  Ala.  321. 

There  was  a  proper  question  of  fact  for 
the  jury  to  determine,  whether  the  contract 
was  or  was  not  made  in  New  Jersey,  and  the 
court  erred  in  refusing  to  allow  the  jury  to 
consider  that  question. 

Columbia  F.  Ins.  Co.  v.  Kinyon,  37  N.  J. 

NoTK. — On    the    question    what    constituTei 
dealing  or   carrying   on   business,    see  note  to 
State  V.  Ray  (N.  C.)   14  L.  R.  A.  529. 
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L.  33;   Stewart  v.  Northampton  Mut.  Live 
Stock  Ins.  Co.  38  N.  J.  L.  436. 

The  law  is  a  reasonable  one,  and  must  be 
construed  in  favor  of  residents  of  the  state, 
and  against  foreign  corporations  which  seek 
our  trade  and  protection,  and  yet  persist  in 
noncompliance  with  our  laws. 

Tatcm  V.  Wright,  23  N.  J.  L.  429. 

Mr.  Frank  B.  Colton*  for  defendant  in 
error: 

The  evidence  discloses  nothing  limiting  the 
right  of  plaintiff,  a  foreign  corporation,  to 
bring  this  action  and  recover  therein. 

A  foreign  corporation  may  maintain  per- 
sonal actions  in  the  courts  of  New  Jersey, 
except  as  such  right  has  been  expressly  lim- 
ited by  legislative  enactment. 

Bennington  Iron  Co.  v.  Rutherford,  18  N. 
J.  L.  158. 

The  evidence  fails  to  show  that  this  action 
is  within  the  prohibition  contained  in  the 
act  of  March  14,  1895. 

There  is  no  proof  of  any  other  transaction 
by  plaintiff.  No  part  of  that  business  was 
transacted  in  New  Jersey.  The  contracts  of 
sale  were  made  in  New  York. 

Murphy  Varnish  Co.  v.  ConneU,  10  Misc. 
653;  American  Broom  d  Brush  Co.  ▼.  Ad- 
dickes,  19  Misc.  36;  National  Knitting  Co. 
V.  Bronner,  20  Misc.  125;  Novelty  Mfg.  Co. 
V.  ConneU,  88  Hun,  254;  Tallapoosa  Lum' 
her  Co.  V.  Holhert,  5  App.  Div.  559;  Lamh 
V.  Bowser,  7  Biss.  815 ;  Hyde  v.  Chodnow,  3 
N.  Y.  260. 

The  statute  contemplates,  not  the  doing 
of  some  single  act  of  business,  but  some  sub- 
stantial part  of  the  regular  and  customary 
business  of  the  corporation. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S 
727,  28  L.  ed.  1137;  United  States  v.  Amer- 
ican Bell  Tcleph.  Co.  29  Fed.  Rep.  17 ;  Pot- 
ter y.  Bank  of  Ithaca,  5  Hill,  490;  Campbell 
Printing-Press  d  Mfg.  Co.  v.  Bering,  139  Pa, 
473. 

Even  if  it  be  a  "contract,"  as  that  word 
is  used  in  the  statute,  it  was  not  made  by 
plaintiff.  It  was  executed  by  Bose  alone, 
and  contains  only  a  unilateral  agreement  by 
him.  There  is  in  it  no  promise  or  undertak- 
ing by  plaintiff. 

Tallapoosa  Lumber  Co.  v.  Holbert,  5  App. 
Div.  5.59 ;  Fuller  d  J.  Mfg.  Co.  v.  Foster,  4 
Dak.  329. 

Actions  by  foreign  corporations  upon  con- 
tracts made  out  of  the  state  are  nut  pro- 
hibited. 

M.B.Faxon  Co.T.Lovett  Co.  60N.J.L.  128. 

The  act  of  1895  cannot  be  so  construed  as 
to  exclude  from  the  state  a  foreign  corpora- 
tion engaged  in  interstate  commerce,  or  to 
limit  or  regulate  the  same.  Such  construc- 
tion would  render  it  unconstitutional. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708 ;  Robbins  v. 
Shelby  County  Taxing  Dist.  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45;  Mc- 
Gall  V.  California,  136  U.  S.  104,  34  L.  ed. 
392;  Murphy  Varnish  Co.  v.  ConneU,  10 
Misc.  553. 
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Depne,  J.,  delivered  the  opinion  of  the 
court: 

The  Delaware  &  Hudson  Canal  Company 
is  a  corporation  created  by  the  laws  of  Penn- 
sylvania. Its  principal  office  is  at  Rondout. 
New  York,  with  a  branch  office  in  New  York 
City,  under  the  management  of  William  S. 
Rodie,  an  agent.  The  company  is  engaged 
in  the  mining  and  sale  of  coal  at  Honesdale, 
Pennsylvania.  The  firm  of  H.  H.  Apman  & 
Co.  are  coal  dealers  at  Jersey  City.  Bose, 
in  his  lifetime,  resided  in  Jersey  City.  The 
firm  of  H.  H.  Apman  &  Co.  applied  to  an 
agent  of  the  coal  ccnnpany  to  purchase  coal 
on  credit.  Credit  was  refused  unless  satis- 
factory security  for  payment  was  furnished. 
Kodie,  the  plaintifT's  agent,  prepared  a  writ- 
ten guaranty,  which  was  sent  to  Henry  A. 
Apman,  a  member  of  the  firm  of  H.  H.  Ap- 
man &.  Co.  The  guaranty  was  signed  by 
Bose  in  Jersey  City,  the  signature  l]iing  ob- 
tained by  John  Apman,  another  member  of 
the  firm.  An  order  for  the  coal  was  made 
out  by  the  Apmans,  and  sent  by  mail  from 
Jersey  City  to  the  company's  address  at 
Rondout.  The  ooal  was  shipped  by  the 
plaintiff  from  Honesdale,  Pennsylvania,  con- 
signed to  Apman  &  Co.  at  Jersey  City.  The 
unpaid  bill  for  the  coal  amounted  to  $933.88. 
Tho  suit  is  upon  the  guaranty.  At  the  trial 
the  learned  judge  directed  a  verdict  for  the 
plaintiff,  and  this  writ  of  error  was  sued  out 
by  the  defendant  on  exceptions  to  his  in- 
struction. The  plaintiff  has  not  filed  in  the 
office  of  the  secretary  of  state  the  statement 
required  of  foreign  corporations  transacting 
business  in  this  state  by  §  97  of  the  corpora- 
tion act  of  189G.  P.  L.  1896,  p.  307;  DiU, 
N.  J.  Corp.  §  97.  The  defense  was  that,  by 
force  of  $  98  of  the  act,  the  plaintiff  was 
•disabled  from  maintaining  its  action  in 
this  case.  The  contract  on  which  the  plain- 
tiff agreed  to  .sell  the  coal  to  Apman  A  Co. 
was  conditional  on  the  furnishing  of  satis- 
factory security.  Until  the  guaranty  came 
to  and  was  accepted  by  the  company,  the 
•contract  between  these  parties  was  not  con- 
cluded. It  does  not  distinctly  appear  in  the 
evidence  in  what  manner  the  guaranty  was 
sent  to  the  plaintifT.  The  fair  inference  is 
that  it  was  mailed  to  Rondout  with  the 
order  for  the  coal.  If  that  be  so,  the  stat- 
ute does  not  apply  to  this  transaction.  It 
was  so  decided  by  the  supreme  court  in  M. 
B.  Faxon  Co.  v.  Loveti  Co.  60  N.  J.  L.  128. 

The  important  question  is  whether,  upon 
the  proper  construction  of  the  statute,  it 
would  control  in  this  case,  if  the  guaranty 
had  been  made  and  delivered  in  this  state, 
«o  that  the  contract  between  these  parties 
would  be  a  contract  made  by  a  foreign  corpo- 
ration within  the  state  of  New  Jersey. 
The  section  of  the  act  referred  to  provides 
that  "every  foreign  corporation,  except 
banking,  insurance,  ferry,  and  railroad  corpo- 
rations, before  transacting  any  business  in 
this  state,  shall  file  in  the  office  of  the  sec- 
retary of  state  a  copy  of  its  charter  or  cer- 
tificate of  incorporation  attested,"  etc.,  "and 
a  statement  attested,"  etc.,  "of  its  capital 
stock  authorized  and  the  amount  actually 
issued,  the  character  of  the  business  which 
45  L.  R.  A. 


it  is  to  transact  in  this  state,  and 
designating  its  principal  office  in  this 
state  and  an  agent,"  etc.,  "upon  whom 
process  against  such  corporation  may  be 
served,"  etc.;  "and  upon  the  filing  of  such 
copy  and  statement  the  secretary  of  state 
shall  issue  to  such  corporation  a  certificate 
that  it  is  authorized  to  transact  business  in 
this  state  and  that  the  business  is  such  as 
may  be  lawfully  transacted  by  corporations 
of  this  state,"  etc.  Section  100  provides 
that  "every  foreign  corporation  transacting 
any  business  in  any  manner  whatsoever,  di- 
rectly or  indirectly,  in  this  state,  without 
having  first  obtained  authority  therefor," 
etc.,  "shall  for  each  offense  forfeit  to  the 
state  the  sum  of  $200,  to  be  recovered  with 
costs  in  an  action  prosecuted  by  the  attorney 
general  in  the  name  of  the  state."  Section 
98  provides  that  "until  such  corporation  so 
transacting  business  in  this  state  shall  have 
obtained  said  certificate  of  the  secretary  of 
fftate  it  shall  not  maintain  any  action  in 
this  state  upon  any  contract  msuie  by  it  in 
this  state."  Section  101  provides  that 
"when  by  the  laws  of  any  other  state  or  na- 
tion any  other  or  greater  taxes,  fines,  penal- 
ties, license  fees,  or  other  obligations  or  re- 
quirements are  imposed  upon  corporations 
of  this  state  doing  business  in  such  state  or 
nation,"  etc.,.  "so  lon^  as  such  laws  continue 
in  force  in  such  foreign  state  or  nation  the 
same  taxes,  fines,  penalties,  license  fees,  ob- 
ligations, and  requirements,  of  whatever 
kind,  shall  be  imposed  upon  all  corporations 
of  such  other  state  or  nation  doing  business 
within  this  state."  There  was  no  proof  in 
this  case  that  the  plaintiff  had  transacted 
any  business  in  this  state  other  than  the 
transaction  in  question.  The  case  turns  upon 
the  construction  of  the  statute,  and  the 
meaning  of  the  words  "transacting  any  busi- 
ness." 

In  Hoagland  v.  Segur,  which  was  an  ac- 
tion on  a  covenant,  in  a  contract  for  the  sale 
of  a  "banking  business,"  that  the  covenantor 
would  "withdraw  from  the  business  of  bank- 
ing, and  not  engage  in  the  same  at  any  time 
within  ten  years,"  and  in  the  clause  liqui- 
dating the  damages  the  words  used  were, 
"to  abandon,  abstain  from,  and  not  engage 
in,  the  business  of  banking,"  it  was  held  that 
the  term  "business"  did  not  denote  a  single 
act  of  receiving  deposits,  but  the  aggrega- 
tion of  acts  which  fairly  constituted  the  oc- 
cupation of  a  banker;  that  it  was  a  word 
frequently  used  as  synonymous  with  "occu- 
pation, and  signified  more  than  the  doing  of 
acts  which  are  usually  done  by  persons  en- 
gaged in  the  pursuit  of  a  particular  calling. 
38  N.  J.  L.  230-237.  In  Stone  v.  United 
States  Casualty  Co.  the  suit  was  on  a  pol- 
icy' of  life  insurance  which  contained  a  con- 
dition that  "changing  occupation,  profes- 
sion, or  emplo3rment  to  a  more  hazardous 
exposure"  should  render  the  policy  vuid. 
The  court  construed  the  words  "changinfr  oc- 
cuimtion,"  etc.,  as  meaning  engagiiisr  in  an- 
other employment  as  usual  business.  Chief 
Ju.sticc  Beasley,  in  delivering  the  opinion  of 
the  court,  said:  "The  language  has  re« 
spect  to  employments,  and  not  to  Individ- 
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ual  acta."  34  N.  J.  L.  371-375.  Where 
the  charter  of  a  bank  provided  that  its  oper- 
ations of  discount  and  deposit  should  be  car- 
ried on  in  Uie  village  of  lth;u:a  and  not  eUe- 
where,  and  the  cashier  discounted  a  note  at 
the  city  of  New  York  for  the  purpose  of  se- 
curing a  demand  due  the  bank,  il  was  held 
that  the  restriction  in  the  charter  related 
only  to  the  custcmiary  and  permanent  busi- 
ness operations  of  the  bank,  and  not  to  an 
isolated  transaction,  like  the  one  in  question. 
Potter  V.  Bank  of  Ithaca,  6  Hill,  491;  Buy- 
dam  V.  Morris  Canal  d  Bkg.  Co.  6  Hill,  217. 
In  Cooper  Mfg.  Co,  v.  Ferguson  the  Supreme 
Court  of  the  United  States,  in  construing  a 
provision  of  the  Constitution  of  Colorado 
that  *'no  foreign  corporation  should  do  any 
business  within  this  state  without  having 
one  or  more  known  places  of  business,  and 
an  authorized  agent  or  agents  in  the  same, 
upon  whom  process  might  be  served,"  and  an 
act  of  the  l^islaturo  of  the  state  to  p^ive  ef- 
fect to  that  clause  of  the  Constitution, 
which  provided  that  foreign  corporations 
should,  before  they  were  authorized  to  do  any 
business  in  the  state,  m^ke  and  file  a  certifi- 
cate eimilar  to  the  certificate  required  by 
our  acty  held  that  the  contract  made  by  a 
corporation  of  Ohio  in  Colorado,  to  manu- 
facture machinery  in  Ohio  and  deliver  it  in 
Ohio,  did  not  constitute  a  carrying  on  of 
business  in  Colorado,  ajid  was  noit  forbidden 
by  its  Constitution  and  law.  In  the  opinion 
of  the  oourty  Mr.  Justice  Woods  used  this 
language:  ''Reasonably  oonstrued,  the  Con- 
stitution and  statute  of  Colorado  forbid,  not 
the  doing  of  a  single  act  of  business  in  the 
state,  but  the  carrying  on  of  business 
by  a  foreign  corporation  without  the  fil- 
ing of  the  certificate  and  the  appoint- 
ment of  an  agent  as  required  bv  the  statute. 
The  Constitution  requires  the  foreign  corpo- 
ration to  have  one  or  more  known  places  of 
business  in  the  state  before  doing  any  busi- 
ness therein.  This  implies  a  purpose,  at 
least,  to  do  more  than  one  act  of  business. 
For  a  corporation  that  has  done  but  a  single 
act  of  business,  and  purposes  to  do  no  more, 
cannot  have  one  or  more  known  places  of 
business  in  the  state.  To  have  known 
places  of  business,  it  must  be  carrying  on,  or 
intending  to  carry  on,  business.  The  stat- 
ute passed  to  carry  the  provision  of  the  Con- 
stitution into  effect  makes  this  plain,  for  the 
certificate  which  it  requires  to  be  filed  by  a 
forei^  corporation  must  designate  the 
principal  place  in  the  state  where  the 
business  of  the  corporation  is  to  be  carried 
on.  .  .  .  The  making  in  Colorado  of  the 
one  contract  sued  on  in  this  case  by  which 
one  party  agreed  to  build  and  deliver  in 
Ohio  certain  machinery,  and  the  other  party 
to  pay  for  it»  did  not  constitute  a  carrying 
on  of  business  in  Colorado."  113  U.  S. 
727-734,  28  L.  ed.  1137-1139.  The  statute 
in  New  York  [Creneral  Corporation  Law,  § 
161  enacts  that  "no  foreign  stock  corporation, 
other  than  a  moneyed  corporation,  shall 
do  business  in  this  state  without  hav- 
ing first  procured  from  the  secretary  of 
state  a  certificate  that  it  has  complied  with 
all  the  requirements  of  law  to  authorize  it 
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to  do  business  in  this  state"  with  a  sec- 
tion similar  to  our  act  prohibiting  foreign 
corporations  which  have  not  complied  with 
the  statute  from  bringing  suits  in  t&e  state 
courts  on  any  contract  made  in  the  state. 
The  courts  of  New  York,  in  construing  this 
statute,  have  held  that  procuring  in  New 
York  orders  for  goods  by  traveling  agents 
of  a  foreign  corporation,  which  orders  are 
to  be  transmitted  to  the  home  office  of  the 
corporation  for  approval,  after  which  the 
goGKls  are  to  be  shipped  from  the  home  office 
to  the  buyer  in  New  York,  did  not  consti- 
tute doing  business  within  the  meaning  of 
the  statute.  Murphy  Varwiah  Co.  v.  Con- 
nell,  10  Misc.  553;  Tallapoosa  Lumber  Co. 
V.  Holhert,  5  App.  Div.  559 ;  American  Broom 
d  Brush  Co.  v.  Addiches,  19  Misc.  36;  Na- 
tional Knitting  Co.  v.  Bronner,  20  Misc.  125. 
Mr.  Thompson  says:  "Many  of  the  constitu- 
tional provisions  and  statutes  under  consid- 
eration prohibit  foreign  corporations  from 
doing  or  carrying  on  business  within  the 
state,  unless  they  have  previously  complied 
with  the  conditions  therein  named;  and 
the  question  has  frequently  arisen  under 
them.  What  constitute  a  doing  or  carrying 
on  of  business  within  their  meaning?  The 
general  conclusion  of  the  courts  is  that  iso- 
lated transactions,  commercial  or  otherwise, 
taking  place  between  a  foreign  corporation 
domiciled  in  one  state  and  citizens  of  an- 
other state,  are  not  a  doing  or  carrying  on  of 
business  by  a  foreign  corporation  within  the 
latter  state;  but  that  these  prohibitions  are 
leveled  against  the  act  of  foreign  corpora^ 
tions  entering  the  domestic  state  by  their 
agents  and  engaging  in  the  general  prose- 
cution of  their  ordinary  business  therein." 
This  statement  of  the  law  is  vouched  for  by 
the  citation  of  many  cases.  6  Thomp.  Corp. 
§  7936.    A  collection  of  cases  on  this  sub- 

i'ect  will  be  found  in  the  note  to  5  Am.  & 
Sng.  Enc.  Law,  p.  71,  tilie  Business,  and  in 
8  Am.  &  Eng.  Enc.  Law,  p.  346,  under  the 
title  of  "Foreign  Corporations."  The  courts 
of  Alabama  construe  the  words  in  its  Consti- 
tution, "doing  any  business  in  this  state," 
as  applying  to  a  single  act  of  business,  if  it 
be  in  the  exercise  of  a  corporate  function, 
and  that,  therefore,  the  making  of  a  single 
loan,  secured  by  mortgage,  by  a  corporation 
which  had  not  compli^  with  the  conditions, 
was  within  the  prohibition,  and  an  action 
to  foreclose  the  mortgage  could  not  be  main- 
tained in  the  domestic  courts.  Farrior  v. 
New  England  Mortg,  Security  Co.  88  Ala. 
275;  MuUetis  v.  American  Freehold  Land 
Mortg.  Co.  88  Ala.  280. 

On  a  consideration  of  the  entire  legisla- 
tion on  this  subject,  the  construction  of  our 
statute  seems  to  be  clear.  The  statute  re- 
quires the  filing  by  the  corporation  of  a  copy 
of  its  charter,  and  a  statement  of  tne 
amount  of  capital  stock  authorized  and 
the  amount  actually  issued,  the  character 
of  the  business  which  it  is  to  transact 
in  this  state,  and  designating  its  principal 
office  in  this  state.  The  remarks  of  Mr. 
Justice  Woods  in  Cooper  Mfg.  Co.  v. 
Ferguson  apply  directly  to  the  language 
contained  in  this  section.    A  statement  of 
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the  amount  of  capital  stock  authorized  and 
the  amount  actually  issued  would  be  an  ap- 
propria/te  requirement  if  the  corporation 
were  to  engage  in  business  in  this  state,  but 
inapt  so  far  as  relates  to  a  single  isolated 
transaction.  "The  character  of  the  business 
which  it  is  to  transact  in  this  state"  and  the 
designation  of  its  principal  office  in  this 
state  plainly  imply  the  "engaging  in  busi- 
ness" in  the  sense  in  which  that  term  was 
defined  in  Hoagland  v.  Segur.  The  purpose 
of  the  certificate  issued  by  the  secretary  of 
state  is  to  authorize  the  corporation  "to 
transact  business  in  this  state,"  and  that  of- 
ficer is  required  to  certify  that  the  business 
is  such  as  may  be  lawfully  transacted  by 
corporations  of  this  state.  These  several 
provisions,  as  applied  to  a  single  isolated 
transaction  like  the  one  in  question,  would 
be  inappropriate.  A  construction  which 
would  require  the  plaintiff,  proposing  to 
make  this  sale  of  coal  and  accept  a  guaran- 
ty of  payment,  first  to  file  a  statement  of 
the  amount  of  its  capital  stock  authorized, 
the  amount  actually  issued,  and  the  charac- 
ter of  the  business  which  it  was  to  transact 
In  this  state,  and  to  establish  a  principal 


office  in  this  state,  would  be  unreasonable. 
The  section  of  the  act  which  imposes,  under 
certain  conditions,  on  foreign  corporations 
"doing  business  within  this  state"  the  same 
taxes,  fines,  penalties,  license  fees,  etc.,  im- 
posed on  corporations  of  this  state  doing 
business  in  the  other  state,  sheds  a  light  on 
the  meanine  of  the  words  "doing  business  in 
this  state,"  in  the  preceding  section. 
It  would  scarcely  be  contended  that  the 
plaintiff,  because  of  this  single  isolated 
transaction^  would  be  liable  to  taxes  and 
license  fees,  etc.,  which  by  the  laws  of  Penn- 
sylvania are  exacted  from  New  Jersey  corpo- 
rations doing  business  in  that  staite.  The 
section  which  provides  that  such  a  corpora- 
tion shall  not  maintain  any  action  in  this 
state  upon  a  contract  made  by  it  in  this 
state  must  receive  the  same  construction. 
The  words  of  the  section  are  "corporations 
so  transacting  business;"  that  is,  corpora- 
tions transacting  business  for  which  a  cer- 
tificate from  the  secretary  of  state  is  by  the 
preceding  section  made  necessary. 

The  instruction  of  the  trial  court  was  cor- 
rect, and  the  judgment  should  he  affirmed. 


MINNESOTA  SUPREME  COURT. 


A.  E.  JORDAHL,  Reept., 

V. 

W.  T.  BERRY  et  at.,  AppU. 

(72  Minn.  119.) 

^A  Jndflrment  bx  default  In  action  by  a 
pbyslclan  against  his  patient  to  recover  for 
pjnofessional  services  is  not  a  bar  to  an  action 
by  the  patient  against  the  physician  for  dam- 
ages caused  by  malpractice  in  the  perform- 
ance of  such  services. 

(Aikrll  20,  1898.) 

*Headnote  by  MixqHELL,  J. 


APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Rock  County  sus- 
taining demurrers  to  the  answers  in  a  suit 
brought  to  recover  damages  for  malpractice. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Daley,  for  appellants: 

To  every  issue  tendered  in  the  complaint 
in  an  action,  the  defendant  is  bound  to  inter- 
pose every  matter  of  defense  which  he  has; 
and  a  failure  so  to  do  is  a  waiver  of  it  for- 
ever. 

Bazille  v.  Murray,  40  Minn.  48;  Thomp' 
awi  V.  Myrick,  24  Minn.  4. 

When  the  plaintiff  failed  to  appear  and  de- 


NOTB. — Recovery  hy  phyai6ian  aa  bar  to  action 

for  malpraotioe. 

There  Is  a  seeming  conflict  between  the  an- 
tSiorltles  upon  the  question  whether  the  recovery 
of  his  fees  by  a  physician  in  an  action  brought 
for  that  purpose  Is  a  bar  to  an  action  brought 
by  the  patient  for  malpractice.  The  New  York 
cases  generally  hold  that  the  recovery  by  the 
physician  is  a  bar  to  the  patient's  action,  Is  In 
the  nature  of  an  estoppel,  and  Is  governed  by 
the  principles  of  rea  judicata.  They  also  base 
their  conclualons  upon  the  ground  that  the  con- 
tract between  the  phydlclan  and  patient  is  en- 
tire, and  that  performance  thereof  Is  necessary 
In  order  to  enable  him  to  recover,  and  that  by 
not  defending  the  patient  admits  the  perform- 
ance thereof  on  the  physician's  part. 

Tlie  cases  which  hold  the  contrary  doctrine 
base  their  opinions  upon  the  ground  that  the 
question  of  malpractice  had  not  been  litigated 
in  the  action  brought  by  the  physician  to  recover 
his  fees,  as  shown  below. 

It  will  be  observed,  upon  examining  the  New 
York  caees,  that  none  of  them  are  really  cases 
In  which  the  physician  obtained  a  judgment  by 
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default  in  the  strict  sense  of  the  term.  For  In 
most  of  them  the  patient  appeared  and  an- 
swered, in  the  first  Instance,  although  he  subse- 
quently withdrew  his  defense,  and  In  one  case  he 
confessed  Judgment. 

The  cases  which  support  the  doctrine  that  the 
patient  has  a  remedy  although  the  physician 
may  have  recovered  a  judgment  by  default  for 
his  fees  do  so  upon  the  ground  that  the  patient's 
right  of  action  Is  either  one  for  breach  of  the 
Implied  contract  imposed  upon  the  physician  by 
law,  or  for  damages  recoverable  in  an  action  on 
the  case,  and  that  he  is  not  bound  to  defend  the 
action  brought  by  tba  physician  to  recover  his 
fees. 

The  question  whether  a  Judgment  by  default 
In  such  a  case  would  be  conclusive  against  the 
patient  may  perhaps  be  a  matter  of  some  doubt, 
Inasmuch  as  a  default  Judgment,  although  con- 
clusive by  way  of  estoppel  In  respect  of  all  such 
matter  and  facts  as  are  well  pleaded  and  prop- 
erly raised  and  material  to  the  case  made  by  the 
declaration  or  other  pleadings,  Is  only  conclus- 
ive as  to  such  matters  as  are  properly  averred 
or  charged  In  the  complaint.  See  2  Black, 
Judgm.  i  697 ;  2  Freeman,  Judgm.  4th  ed.  i  682. 
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fend  the  actione  against  him  in.  justice's 
court,  he  forever  precluded  himself  from  a 
recovery  in  this  action. 

'Northern  Trust  Co.  v.  Crystal  Lake  Ceme- 
tery Asso.  67  Minn.  131. 

The  plaintiff  is  estopped  hy  the  judgments 
against  him  in  the  actions  brought  by  de- 
fendants, to  recover  compensation  for  serv- 
ices rendered  in  the  same  case. 

Gates  V.  Preston,  41  N.  Y.  113;  Blair  v. 
Bartlett,  75  N.  Y.  150;  Dunham  v.  Bower,  Tl 
N.  Y.  76,  33  Am.  Rep.  570;  1  Herman,  Estop. 
S  235;  Marriott  v.  Hampton,  7  T.  R.  269. 

The  adjudication,  by  a  court  of  competent 
jurisdiction,  that  the  services  rendered  were 
of  some  value,  conclusively  establislies,  be- 
tween the  parties,  that  the  defendants  were 
not  guilty  of  negligent  and  unskilful  conduct 
in  their  employment. 

New  Orleans  v.  Citizens'  Bank,  167  U.  S. 
371,  42  L.  ed.  202. 


Mr,  lu  S.  Nelson,  for  respondent: 

The  question  of  malpractice  was  not  nec- 
essarily in  the  issue  before  the  justice.  The 
merits  of  the  case,  under  the  circumstances^ 
could  not  necessarily  be  involved  without  an 
issue  on  the  question  of  negligence,  and,  so 
far  as  the  record  or  the  ple^ings  show,  evi- 
dence adduced  before  the  judgment  was  for 
a  different  purpose.  The  effect  of  that  judg- 
ment cannot  be  extended  or  enlarged  by  ar- 
gument or  implication  to  matters,  so  far  as 
the  records  show,  which  were  not  actually 
heard  and  determined. 

Ihmsen  v.  Ormshy,  32  Pa.  198. 

As  one  oause  of  action  cannot  in  itself 
alone,  when  merged  in  judgment,  carry  an- 
other and  independent  cause  of  action  with 
it,  a  judgment  for  the  plaintiff,  without  ap- 
peal, cannot  extinguish  a  counter  right  of  ac- 
tion by  the  defendant,  however  closely  con- 
nected the  two  claims  may  be. 


Van  Fleet  In  his  work  on  Former  Adjudica- 
tion, vol.  1,  i  217,  seems  to  support  the  theory 
that  such  a  judgment  is  not  res  judicata  In  re- 
spect to  a  different  subject-ma/tter  as  to  which 
the  Issue  is  not  contested. 

It  might  also  be  contended  that  a  Judgment 
by  default  is  no  bar  to  a  counterclaim.  See  1 
Herman,  E8toi>pel  &  Res  Judicata,  H  52,  53 
et  aeq.  And  the  patient  in  such  a  case  would 
not  be  put  to  Ma  election  of  remedies  against  the 
physician,  in  the  absence  of  some  statutory  regu- 
lation requiring  him  to  do  so. 

The  New  York  cases  would  seem  to  be  put 
upon  the  principle  of  res  judicata,  that  Is,  that 
the  question  then  raised  between  the  parties 
has  been  once  Judicially  decided  between  them 
or  their  privies  In  blood,  law,  or  estate,  and  that 
the  judgment  thereon  remains  unreversed,  and 
thait  the  facts  actually  decided  by  an  issue  in 
any  suit  by  any  court  that  has  jurisdiction  can- 
not be  again  litigated  between  the  same  parties, 
and  are  evidence  between  them,  and  that  con- 
clusive for  the  purpose  of  terminating  the  liti- 
gation, as  are  also  the  facts  alleged  by  one  party 
and  directly  admitted  by  the  other. 

In  the  case  of  Bellinger  v.  Craigue,  31  Barb. 
634,  the  court  pointed  out  that  the  law  implies 
a  promise  on  the  part  of  the  surgeon  or  physi- 
cian that  he  has  ordinary  skill,  and  that  he  will 
execute  the  business  Intrusted  to  him  with'  or- 
dinary care  and  skill,  and  U  lie  fails  In  his  duty 
he  is  guilty  of  default  in  his  undertaking  and 
cannot  cpllect  the  pay  for  his  services,  but  is 
liable  in  damages  to  the  person  who  employed 
him ;  and  further,  that  the  contract  was  entire, 
and  that  performance  was  necessary  in  order  to 
entitle  him  to  recover;  and  It  further  pointed 
out  that  In  cases  of  this  nature  the  law  would 
not  on  the  trial  presume  that  the  physician  was 
guilty  or  had  neglected  his  duty,  and  made  de- 
fault in  his  undertaking,  as  a  breach  of  duty  or 
negligence  or  fraud  must  not  be  presumed ;  and 
it  further  contended  that  the  burden  of  proof 
in  such  cases  was  cast  upon  the  defendant  to 
disprove  the  allegation  of  performance  in  such 
a  complaint,  and  that  If  he  neglected  to  offer 
any  such  proof  the  fact  of  performance  was  pre- 
sumed, and  necessarily  must  be  so,  in  order  to 
authorize  the  physician  to  recover  for  his  serv- 
ices. 

In  Blalr  v.  Bartlett,  75  N.  Y.  150,  31  Am.  Rep. 
466,  the  court  stated  that  it  must  be  considered 
as  settled  in  that  state  that  a  Judgment  In  favor 
of  a  physician  and  surgeon  for  his  professional 
services,  rendered  by  a  court  of  competent  juris- 
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diction  in  an  action  In  which  the  defendant  ap- 
pears and  answers  setting  up  a  defense  whiciL 
he  maintained  at  the  trial,  or  in  an  action  in 
wliich  he  appeared  and  signed  and  filed  a  writ- 
ten confession  of  Judgment  for  the  amount  of 
the  services,  is  a  bar  to  an  action  by  that  de- 
fendant against  that  physician  and  surgeon  for 
malpractice  in  rendering  those  services ;  and  it 
cited  and  approved  of  Bellinger  v.  Craigue,  81 
Barb.  534,  and  Gates  v.  Preston,  41  N.  Y.  113. 

In  Bellinger  v.  Craigue,  31  Barb.  534.  a 
patient  claimed  damages  from  a  physician  on  ac- 
count of  alleged  malpractice.  The  physician 
denied  the  allegations  and  answered  specially 
alleging  negligence  on  the  part  of  the  patient. 
After  issue  was  Joined  the  physician  sued  the 
patient  before  a  Justice  of  the  peace  for  the 
value  of  the  services  rendered,  and  the  patient 
denied  the  allegations  in  the  complaint  and  also 
averred  that  the  services  were  so  unskilfully 
performed  that  tiiey  were  of  no  value,  but  on  the 
trial  he  was  allowed  to  withdraw  such  answer 
and  all  claim  and  defense  founded  upon  any  want 
of  care  In  the  physician  over  the  objection  of 
the  physician,  who  got  a  Judgment  for  the  value 
of  the  serWces.  The  physician's  contention  In 
the  actdon  for  malpractice  therefore  was  titiat 
the  patient's  right  to  recover  damages  was 
barred  by  the  recovery  in  the  justice's  court. 
The  court  upheld  his  contention  upon  the  ground 
that  the  judgment  of  a  comf)etent  court  was  not 
only  conclusive  on  all  questions  actually  and 
formally  litigated,  but  as  to  all  questions  within 
the  Issue,  whether  formally  lltlgsted  or  not. 

In  this  case  the  court  further  looked  upon  the 
plaintiff's  claim  as  barred  for  the  reason  that 
his  demand  was  implied,  and  necessarily  within 
the  Issue  Joined  before  the  Justice,  and  Its  de- 
termination was  necessarily  included  In  the 
judgment  for  the  reason  that  a  fact  Impliedly 
averred  may  be  traversed  In  the  same  manner 
as  if  It  were  expressly  averred. 

So,  In  Gates  v.  Preston,  41  N.  Y.  113,  a  sim- 
ilar action  was  brought  against  a  physician,  and. 
subsequent  to  the  commencement  tiiereof.  and 
after  answer  by  him,  he  commenced  an  action 
and  recovered  his  fees  upon  a  written  confession 
of  judgment  signed  by  the  patient  In  open  court 
before  a  justice  of  the  peace,  who  gave  the 
physician  Judgment  upon  the  patient's  written 
consent  to  the  entry  thereof  for  the  amount  of 
bJs  claim.  It  was  held  that  such  Judgment 
barred  the  patient  from  recovering  damages  for 
malpractice,  and  that  the  fact  that  the  judgment 
recovered  by  the  physician  was  subsequent  to 
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Bigelow,  Estop.  2d  ed.  pp.  104,  105. 

The  only  reasonable  doctrine  upon  this 
question  is  that  the  plaintiff's  claim  for  dam- 
ages resulting  from  malpractice  constitutes 
a  separate  anid  independent  cause  of  action, 
which  he  can  enforce  without  disturbing  any 
matter  litigated^  in  the  defendant's  action 
for  services. 

Ressequie  V.  Byera,  52  Wis.  650,  38  Am. 
Rep.  775;  Whitesell  v.  Hill  (Iowa)  66  N.  W. 
894;  Lawson  v.  Conaway,  37  W.  Va.  159,  18 
L.  R.  A.  627,  38  Am.  St.  Rep.  17,  and  notes; 
2  Blacky  Judgm.  §  769;  0* Connor  v.  Vaiitey, 
10  Gray,  231 ;  Bascom  v.  Manning,  52  N.  H. 
132;  Barker  v.  Cleveland,  19  Mich.  230. 

If  the  plaintiff  in  this  suit  had  set  up  the 
defenae  of  malpractice  in  the  action  before 
the  justice,  an  adjudication  upon  that  issue 
would  then  have  been  a  bar. 

Howell  V.  Goodrich,  69  111.  556. 


Mitchell,  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  to  recover  $5,000  dam- 
ages for  malpractice  by  the  defendants  in  the 
performance  for  plaintiff  of  professional 
services  as  physicians  and  surgeons.  After 
the  action  was  commenced  and  at  issue,  each 
of  the  defendants  brought  an  action  against 
the  plaintiff,  in  justice's  court,  to  recover 
the  value  o(f  his  services,  alleged  in  one  case 
to  be  some  $22,  and  in  the  other  $7.  The 
present  plaintiff  neither  answered  nor  ap- 
peared in  those  actions,  and  the  present  de- 
fendants, respectively,  recovered  judgment 
for  the  full  amounts  claimed.  They  then  set 
up  these  judgments,  by  supplemental  an- 
swers, as  a  bar  or  estoppel  to  plaintiff's  re- 
covery in  this  action.  The  plaintiff  de- 
murred on  the  ground  that  the  answers  did 
not  state  facts  constituting  a  defense.   From 


the  commencement  of  the  actioo  for  malpractice 
made  no  difference  where  sach  judgment  was  im- 
posed as  a  defense  by  a  supplemental  answer. 

In  passing  upon  the  point  tliat  the  judgment 
recovered  in  the  case  of  Gates  y.  Preston,  41  N. 
Y.  113,  was  one  upon  a  w  flatten  confession,  the 
court  pointed  out  that  in  such  a  case  the  right 
of  action  was  by  Implication  admitted,  and  that 
in  such  a  case  the  express  and  direct  admission 
<af  the  right  to  recover  and  the  consent  to  an  en- 
try of  the  judgment  was  an  admission  on  the 
record  of  all  the  facts  which  the  physician  would 
have  been  l)ound  to  prove  on  a  denial  of  the 
cause  of  action  alleged  by  him  in  his  complaint, 
and  that,  as  the  cause  of  action  and  the  indebt- 
edness of  the  patient  were  by  the  complaint 
made  dependent  on  a  full  performance  of  the 
contract  by  the  physician,  the  confession  of  the 
patient  was  equivalent  as  an  adnslsslon  on  the 
record  to  that  elfect,  and,  l>eing  followed  by  the 
judgment  of  the  court,  estopped  the  parties  from 
questioning  that  fact  in  any  controversy  upon 
the  same  agreement )  and  further,  that  in  a  suit 
by  a  physician  for  services,  if  the  patient  neg- 
lects to  disprove  the  allegation  of  performance 
and  a  recovery  passes  in  favor  of  the  physician, 
the  performance  of  the  contract  is  implied. 

Again,  in  Blair  v.  BarUett,  75  N.  Y.  150.  31 
Am.  Rep.  455,  which  was  a  similar  action 
against  the  physiolan  for  alleged  malpractice, 
the  defense  was  a  prior  action  in  a  justice's  court 
against  the  patient  to  recover  compensation  for 
the  services,  in  which  action  the  patient  ap- 
peared and  put  in  an  answer,  but  on  an  ad- 
journment appeared  and  withdrew  it.  The  phy- 
sician proceeded  and  made  the  requisite  proof 
of  his  services  and  recovered  a  judgment,  which 
was  a  bar  in  the  action  for  malpractice. 

In  this  case  it  was  also  claimed  that  the  case 
was  to  be  excepted  from  the  doctrine  of  res  judi- 
cata, and  from  the  force  of  the  previous  New 
TorlK  decisions,  as  there  was  no  Issue  joined,  and 
kept  alive  In  the  court  of  a  justice  of  the  peace 
until  the  trial, — especially  where  the  defendant 
had  withdrawn  his  answer,  and  declined  to  liti- 
gate; but  the  court  held  that  sucli  fact  would 
not  avail  him,  and  that  the  adjudication  was 
conclusive  of  the  facts  alleged  and  proved  as  the 
basis  of  the  prior  piroceedlng. 

The  judgment  recovered  by  the  physician  was 
also  held  conclusive  in  Howell  v.  Goodrich,  60 
III.  556,  which  was  an  action  agadnst  a  physician 
for  malpractice.  In  this  case,  however,  the  de- 
fense of  malpractice  had  been  set  up  in  the 
former  suit  by  the  physician  to  recover  his  fees 
in  which  judgment  was  rendered  in  the  physi- 
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clan's  favor,  the  court  finding  that  there  was  no 
malpi'actice. 

It  has  been  held  that  a  judgment  on  the  mer- 
its in  a  previous  action  against  a  surgeon  for 
malpractice  bars  a  defense  of  malpractice  In  an 
action  by  him  for  his  fees.  Uaynes  v.  Ordway, 
68  N.  H.  167. 

The  case  of  Goble  v.  Dlllcm,  86  Ind.  327,  44 
Am.  Rep.  308,  was  also  one  in  which  the  action 
was  brought  against  two  physicians  for  mal- 
piractice.  One  of  them  claimed  that  he  had  re- 
covered a  Judgment  in  a  trial  on  the  merits  be- 
fore a  justice  of  the  peace  for  services  rendered 
in  the  same  transaction,  and  the  court  upheld 
his  plea. 

In  Edwards  v.  Stewajrt,  15  Barb.  67,  action 
was  brought  for  medical  services,  and  the  de- 
fense set  up  the  recovery  of  a  judgment  by  the 
defendant  in  an  action  for  negligence  and  un- 
skilfulness  in  the  physician's  treatment  of  the 
defend*ant,  and  the  court  allowed  an  exemplified 
copy  of  the  judgment  roll  to  be  given  in  evi- 
dence to  sustain  such  defense,  as  competent  and 
conclusive  upon  the  question  of  negligence. 

In  this  case  the  court  pointed  out  that  the 
matters  in  issue  in  the  two  actions  were  the 
same,  namely,  the  character  and  value  of  the 
services  rendered  by  the  physician  in  the  treats 
ment  of  the  defendant,  and  that  in  an  action 
brought  by  the  patient  evidence  that  the  treat- 
ment by  the  physician  was  skilful,  proper,  and 
careful  would  have  defeated  the  action ;  and  so 
in  an  action  brought  by  the  physician  evidence 
of  negligence  and  unskilful  treatment  of  a  pa- 
tient, rendering  the  services  valueless,  would 
protect  the  patient  from  a  recovery.  The  court 
also  pointed  out  that  although  the  objects  of 
the  action  were  different,  yet,  by  way  of  evi- 
dence, the  former  judgment  was  conclusive 
upon  the  fact  that  the  services  of  the  physician 
in  his  attendance  upon  and  treatment  of  the 
defendant  were  unskilfully  and  negligently  per- 
formed and  were  of  no  value  to  the  defendant, 
that  being  a  matter  directly  in  Issue. 

Some  of  the  courts,  however,  hold  a  different 
doctrine,  at  least,  in  cases  where  the  judgment 
recovered  by  the  physician  has  been  one  by  de- 
fault, as  In  the  principal  case. 

Thus,  in  Ressequie  v.  Byers,  52  Wis.  650,  38 
Am.  Rep.  775.  which  was  an  action  for  damages 
for  malpractice,  the  defendant  set  up  in  bar  a 
Judgment  recovered  by  him  for  the  same  services 
in  a  justice's  court  upon  default,  but  the  court 
held  such  judgment  did  not  bar  the  plaintiff's 
right  of  action  for  damages    for    malpractice 
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an  order  sustaining  the  demurrers,  the  de- 
fendants appealed. 

While  the  doctrine  of  estoppel  by  a  former 
adjudication  is  as  old  as  the  law,  few  ques- 
tions have  given  rise  of  late  years  to  more 
discussion  and  conflict  of  opinion  than  the 
applicability  of  the  doctrine  to  a  state  of 
facts  the  same  or  similar  to  that  presented 
by  this  case.  In  Bellinger  v.  Craigue,  31 
Barb.  534,  Gates  v.  Preston,  41  N.  Y.  113,  and 
Blair  v.  Bartlett,  76  N.  Y.  150,  31  Am.  Rep. 
455,  it  was  held  that  a  judgment  in  justice's 
court  in  favor  of  a  surgeon  for  professional 
services  was  a  bar  to  any  action  againS't  him 
for  malpractice  in  the  performance  of  such 
services.  In  the  first  and  last  of  these  cases 
the  defendants  appeared  and  answered,  but 

apoD  the  ground  that  the  question  had  not  been 
litigated  in  the  action  befoore  the  Justice. 

The  same  conclusion  was  arrived  at  by  the 
court  In  the  case  of  Sykes  v.  Bonner,  1  CIn.  Sap. 
Ct.  Rep.  464,  where  a  Judgment  had  been  ren- 
dered against  a  physician  for  malpractice.  After 
a  new  trial  was  granted  the  physician  brought 
suit  for  his  fees  and  obtained  a  Judgment  by 
default,  which  he  pleaded  as  a  defense  upon  the 
second  trial  in  the  suit  for  malpractice.  The 
court  held  that  such  plea  was  no  bar  in  that  ac- 
tion as  the  Judgment  which  he  had  obtained  for 
his  fees  was  by  default. 

The  line  of  distinction  between  the  cases 
would  therefore  seem  to  lie  between  those  in^ 
which  the  Judgment  recovered  by  the  physician 
was  one  upon  the  merits  upon  a  trial,  and  those 
In  which  the  Judgment  has  been  rendered  by  de- 
fault on  the  patient's  part ;  and  this  Is  further 
shown  and  admitted  by  the  court  In  lAWSon  v. 
Conaway,  87  W.  Va.  160,  18  L.  R.  A.  627,  where- 
in it  was  held  that  if  a  physician  sued  for  his 
services,  and  there  was  no  appearance  by  the 
patient  who  was  defendant  in  the  suit,  recovery 
by  the  former  did  not  estop  the  latter  from 
bringing  a  cross  action  for  malpractice;  but  If 
he  appear,  unless  the  record  show  that  it  was 
not  to  defend,  but  solely  to  disclaim  the  waiver 
to  his  own  right,  he  Is  estopped  by  the  recovery. 

In  this  case  the  court  pointed  out  that  the 
right  to  sue  for  malpractice  was  both  a  defense 
and  a  subje.ct  for  cross  action,  and  if  used  for 
either  purpose  it  destroyed  the  vitality  of  the 
claim  If  sought  to  be  used  In  an  independent  ac- 
tion ;  and  that  if  the  patient  appeared  in  a  suit 
by  the  physician,  he  was  bound  to  make  all  the 
defenses  he  had,  and  hence  he  would  be  estopped 
by  the  fact  that  he  had  a  defense  of  malpractice 
of  which  he  failed  to  defend  himself,  but  if  he 
had  not  appeared  then  the  question  of  malprac- 
tice was  not  adjudicated,  and  he  would  be  at 
liberty  to  assert  his  claim  by  an  Independent  ac- 
tion, and  that  the  patient  had  not  impaldred  his 
right  of  action  by  neglecting  or  refusing  to  ap- 
pear to  the  suit  against  him. 

It  is  also  supported  by  the  above  case  of  Bes- 
sequle  v.  Byers,  wherein  the  court  pointed  out 
that  if  the  patient  In  that  suit  had  set  up  the 
defense  of  malpractice  In  the  action  before  the 
Justice  an  adjudication  upon  that  Issue  would 
have  been  a  bar. 

In  Goble  v.  Dillon,  86  Ind.  827,  44  Am.  Rep. 
808,  the  court  also  upheld  the  distinction  recog- 
nized In  the  Wisconsin  case  of  Bessequle  v.  By- 
ers, between  cases  In  which  the  Judgment  has 
been  rendered  by  default,  and  those  In  which  the 
court  has  given  Judgment  for  a  trial  of  the  Is- 
sue upon  the  merits,  and  lield  that  If  the  ac- 
tion In  which  the  physician  recovered  his  serv- 
45  L.  R.  A. 


afterwards  withdrew  their  answers.  In  the 
other  the  defendant  did  not  answer,  but  con- 
sented in  writing  to  the  entry  of  the  judg- 
ment. We  do  not  refer  to  this  as  distin- 
guishing in  principle  those  cases  from  the 
present^  but  it  may  have  hsA  some  influence 
upon  their  decision.  See  Bascom  v.  Man- 
ning, 52  N.  H.  132.  Neither  do  we  lay  any 
stress  on  the  fact  that  an  action  for  services 
is  brought  in  justice's  court,  except  so  far  as 
it  illustrates  the  inconvenience  and  practical 
injustice  of  what  we  may  call  the  New  York 
doctrine.  In  Dunham  v.  Bower,  77  N.  Y.  76, 
33  Am.  Rep.  570,  the  court  applied  the  same 
rule  to  a  state  ol  facts  not  differing  in  prin- 
ciple. A  directly  opposite  conclusion  was  ar- 
rived at  upon  the  samestate  of  facts  in  Reaa^- 

ices  had  been  undefended  the  Judgment  recov- 
ered in  it  could  be  no  defense  in  an  action  by 
the  patient  for  malpractice. 

Yet  in  Ressequie  v.  Byers  the  court  would 
seem  to  have  based  Its  opinion  upon  the  fact 
that  that  court  has  held  that  a  Judgment  Is 
conclusive  upon  the  parties  thereto  only  In  re- 
spect to  the  grounds  covered  by  it,  and  the  law 
and  facts  necessary  to  uphold  It,  and  that  in 
such  a  case  as  the  one  then  before  the  court  the 
issue  in  the  action  was  not  necessarily  Involved 
in  tlie  Justice's  suit,  and  that  the  patient  might 
maintain  it  notwithstanding  the  physician  had 
recovered  Judgment  for  his  services,  as  the  claim 
for  damages  constituted  a  separate  and  inde- 
pendent cause  of  action  which  could  be  enforced 
without  disturbing  any  matter  litigated  in  the 
claim  for  services,  and  the  court  further  based 
its  opinion  upon  the  ground  that  tSie  patient  was 
not  compelled  to  make  the  defense  before  the 
Justice  that  the  physician's  services  were  of  no 
value  In  order  to  save  his  rights,  as  he  had  his 
election  either  to  recoup  his  damages  pro  ianto. 
In  the  Justice's  court,  or  go  for  his  entire  claim 
In  another  court ;  and  the  court  further  pointed 
out  that  If  the  patient  werfe  compelled  to  make 
his  defense  In  the  Justice's  court  that  the  pro- 
fessional services  were  of  no  value  and  that  he 
had  been  Injured  by  the  defendant's  negligence, 
then  It  would  follow  that  he  must  either  split 
up  his  demand  so  that  there  might  be  two  suits 
Instead  of  one  upon  It,  or  content  himself  with 
merely  dividing  the  claim  for  services  or  limit- 
ing his  Judgment  to  $200,  the  extent  of  the  Ju- 
risdiction in  the  Justice's  court,  and  contended 
that  such  rule  would  lead  to  inconvenient  con- 
sequences. 

In  Whitesell  v.  Hill  (Iowa)  66  N.  W.  894, 
which  was  an  action  against  a  physician  for 
malpractice  in  which  the  physician  pleaded  a 
counterclaim  for  services  rendered,  and  in  which 
the  patient  recovered  a  verdict  for  $1,  it  was 
held  that  the  mere  fact  that  the  physician  was 
guilty  of  negligence  in  the  tzeatment,  and  that 
such  negligence  had  resulted  in  damages  to  the 
patient,  did  not  necessarily  preclude  the  piiysi- 
cian  from  recovering  all  compensation  for  his 
services,  as  the  right  to  recover  depended  upon 
the  amount  of  the  damage  suffered  because  of 
his  negligence,  as  no  penalty  beyond  the  amount 
of  the  actual  damage  sustained  was  to  l)e  visited 
upon  him  because  of  his  negligence  or  want  of 
skill.  Although  this  case  was  not  one  in  which 
the  physician  had  previously  sued,  yet  the  court 
pointed  out  that  Its  conclusions  were  based 
upon,  and  found  support  in,  the  case  of  Resse- 
quie V.  Byers,  52  Wis.  050,  88  Am.  Bep.  775^ 
and  the  authorities  therein  cited. 

B.  W. 
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quie  V.  Byers,  52  Wis.  650,  38  Am.  Rep.  775; 
Latoson  v.  Conatoay,  37  W.  Va.  159,  18  L. 
R.  A.  627 ;  Oohle  v.  Dillon,  86  Ind.  327,  44' 
Am.  Rep.  308;  and  Sykes  v.  BonneTy  1  Cin. 
Sup.  Ot.  Rep.  464, — in  moat  of  which  cases 
the  courts  reviewed  the  New  York  cases,  and 
refused  to  follow  them.  This  conflict  cd 
opinion  among  the  courts  gave  rise  to  an 
extended  and  somewhat  energetic  dispute 
among  text-writers.  Mr.  Bigelow  discusses 
the  subject  at  some  length,  and  earnestly  in- 
sists that  the  New  York  doctrine  is  wrong. 
Bigelow,  Estoppel,  5th  ed.  pp.  174  et  seq, 
Mr.  Van  Fleet  takes  the  same  side  of  the 
question.  Van  Fleet,  Former  Adjudication, 
SS  168  et  seq,  Mr.  Black,  while  not  discuss- 
ing tlie  matter  at  any  great  length,  indorses 
the  doctrine  opposed  to  that  of  New  York, 
as  being  much  better  supported  by  legal  rea- 
son, and  the  best  considerations  of  conven- 
ience and  justice.  2  Black,  Judgm.  §  769.  Mr. 
Browne,  in  his  note  to  Resaequie  v.  Byers, 
SS  Am.  Rep.  778  (52  Wis.  650),  says  of  the 
New  York  doctrine  that,  while  unquestion- 
ably right  in  theory,  it  may  well  be  doubted 
whether  it  is  convenient  or  sa/fe  in  practice; 
that  such  estoppels  are  odious  at  best,  and 
are  founded  on  a  technicality,  and  probably 
promote  more  injustice  than  they  prevent. 
On  the  other  side,  Mr.  Herman  urges  with 
^reat  earnestness  that  the  New  York  doctrine 
is  sound,  and  that  the  courts  which  have 
«ome  to  an  opposite  conclusion  viola/te  every 
principle  upon  which  the  doctrine  of  res  ju- 
dicata is  founded.  Herman,  Estoppel  ft 
Res  Judicata,  §§  231  et  seq.  We  do  not  find 
that  Mr.  Freeman,  in  his  work  on  Judg- 
ments, anywhere  discusses  this  precise  ques- 
tion ;  but  in  view  of  the  fact  that,  in  support 
of  certain  general  propositions  laid  down  in 
his  text,  he  cites  the  New  York  cases  without 
any  inttimation  of  disapproval,  it  may  per- 
haps be  inferred  that  he  approves  of  their 
^doctrine.  See  Freeman^  Judgm.  §  282.  On 
this  state  of  the  authorities,  we  feel  at  lib- 
-erty  to  adopt  whichever  rule  (permissible  on 
principle)  we  think  the  safest,  most  oonven- 
ieot,  and  equitable  in  practice;  keeping  in 
mind  that  it  is  more  important  to  work  prac- 
tical justice  than  to  preserve  the  logical  sym- 
nfietry  of  a  rule,  provided  this  can  be  done 
without  destroying  all  rules,  and  leaving  the 
law  on  the  subject  all  at  sea. 

The  founda/tion  principle  upon  which  the 
doctrine  of  res  judicata  rests  is  that  parties 
ought  not  to  be  permitted  to  litigate  the  same 
issue  more  than  onoe ;  that,  when  a  right  or 
fact  has  been  judicially  tried  and  determined 
by  a  court  of  competent  jurisdiction,  the 
Judgment  thereon,  so  long  as  it  remains  un- 
reversed, shall  be  conclusive  upon  the  parties, 
and  those  in  privity  with  them  in  law  or  es- 
tate. Rightly  understood,  no  doctrine  of  the 
law  is  more  in  accord  with  justice  and  pub- 
lic policy.  The  diflficulty  which  has  always 
confronted  the  courts  is  to  determine  the  ex- 
tent of  the  application  of  that  doctrine. 
Where  an  issue  has  been  actually  litigated 
und  determined  on  its  merits  there  can  be  no 
doubt,  upon  either  reason  or  authority,  that 
the  judgment  is,  as  between  the  parties  aikl 
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their  privies,  conclusive  in  relation  to  that 
point  in  any  other  suit,  though  the  purpose 
and  subject-matter  of  the  two  suits  be  differ- 
ent The  difficulty  is  to  determine  what 
points  were  in  issue  and  determined  by  the 
judgment,  or,  rather,  what  issues  were  neces- 
sarily involved  in  the  judgment,  although 
not  directly  and  expressly  made  and  litigat- 
ed. The  American  authorities  seem  to  have 
generally  gone  somewhat  further  in  apply- 
ing the  doctrine  of  res  judicata  in  that  re- 
spect than  the  English  courts,  whose  general 
tendency  is  to  ooniine  the  estoppel  of  a  judg- 
ment to  matters  actually  disputed.  Looking 
at  the  subject  from  a  practical  standpoint, 
there  is  certainly  great  danger  of  working 
injustice,  unless  great  caution  is  used,  in 
holding  that  a  judgment  is  an  estoppel  upon 
a  certain  point,  on  the  ground  that  it  was 
necessarily  involved  in  the  judgment,  al- 
though the  issue  was  not  expressly  tendered 
and  litigated.  Frequently  one  learned  in  the 
law  can  reason  out,  to  his  satisfaction,  that 
a  particular  point  was  necessarily  involved 
in  a  judgment,  when  such  a  thing  would 
never  occur  to  the  ordinary  layman.  The 
present  case  is  an  illustrsition  of  the  fact. 
Whatever  conclusion  hard  logic  would  re- 
quire, everyone  knows  that,  as  a  matter  of 
fact,  the  question  of  defendants'  malpractice 
was  not  determined  in  their  suits  for  serv- 
ices, and  that  the  judgments  were  in  fact  for 
the  value  of  the  services,  irrespective  of,  and 
disconnected  from,  any  claim  for  malpractice. 
The  inconvenience  of  the  New  York  rule,  and 
its  liability  to  work  injustice,  is  further  il- 
lustrated by  the  pi^esent  case.  It  furnishes 
an  opportunity  to  create  an  estoppel  by  what 
may  not  unfairly  be  called  a  snap  judgment. 
It  is  perhaps  not  uncharitable  to  surmise 
that  this  may  have  been  the  very  object  of 
defendants  in  bringing  their  actions  in  jus- 
tice court.  But>  this  aside,  if  plaintiff  had 
appeared  and  defended  those  actions,  he 
would  have  been  put  to  the  alternative  ot  al- 
leging the  malpractice  as  a  mere  defense, 
or  of  setting  it  up  as  a  cross  claim.  In  either 
case  the  judgment  would  be  a  bar  or  estop- 
pel on  that  issue.  If  he  had  adopted  the 
latter  course,  he  could  only  have  recovered 
$100,  the  limit  of  the  justice's  jurisdiction, 
and  could  never  have  recovered  any  more  in 
another  suit,  because  he  would  not  be  allowed 
to  split  a  single  cause  of  action.  On  the 
other  hand,  had  he  set  up  the  malpractice 
merely  as  a  defense,  and  the  claims  of  the 
defendants  for  services  were  less  than  $15, 
the  issue,  involving  a  claim  of  $5,000,  would 
have  been  conclusively  determined  by  the 
judgment  of  the  justice,  from  which  neither 
party  could  appeal  on  the  facts.  We  concede 
that  such  considerations  are  not,  in  them- 
selves, of  any  force,  except  as  illustrating 
the  inconvenience  of  such  a  rule;  but  where 
it  is  open  to  the  court,  upon  principle,  to 
choose  between  two  rules,  they  are  entitled 
to  weight.  After  starting  out  with  the  con- 
ceded proposition  that  a  judgment  is  conclu- 
sive of  every  fact  necessary  to  uphold  it, 
whether  the  final  determination  is  the  result 
of  litigation,  or  a  default  of  one  of  the  par- 
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ties,  the  reason ing  of  those  who  advocate  the 
New  York  doctrine  may  be  all  summed  up  as 
follows:  If  the  services  were  of  value,  they 
could  not  have  been  useless;  and,  if  of  use, 
they  could  not  have  been  harmful;  and,  if 
not  hai*mful,  there  could  not  have  been  mal- 
practice in  the  performance  of  them;  there- 
fore a  judgment  that  the  services  were  of 
value  necessarily  involved  .  a  determination 
that  tliey  were  properly  performed ;  and  that 
such  an  adjudication  is  necessarily  incon- 
sistent with  the  existence  of  a  claim  by  the 
patient  for  damages  for  malpractice  in  their 
performance.  See  Blair  v.  Bartlett,  76  N. 
Y.  Ic50,  31  Am.  Rep.  455,  and  Dunham  v. 
Botcer,  77  N.  Y.  76,  33  Am.  Rep.  670.  We 
cannot  avoid  feeling  that  this  line  of  reason- 
ing is  more  technical  and  theoretical  than 
practical.  And,  even  if  technically  sound, 
the  doctrine  of  many  of  the  adjudicated  cases 
certainly  does  not  conform  to  it,  as  is  illus< 
trated  in  numerous  suits  between  vendor  and 
vendee  and  employer  and  employee.  The  de- 
cisions are  too  numerous  to  require  citation, 
to  the  efifect  that  in  the  case  of  a  sale  of  per- 
sonal property,  with  a  warranty  of  its  qual- 
ity, a  judgment  in  favor  of  the  vendor  for 
the  purchase  money  ( the  breach  of  warranty 
not  having  been  interposed  by  way  of  defense 
or  counterclaim)  is  no  bar  to  an  action  by 
the  vendor  for  damages  for  breach  of  the  war* 
ranty.  We  fail  to  see  why  the  reasoning 
adopted  in  favor  of  the  New  York  doctrine 
is  not  equally  applicable  to  such  a  case;  for, 
if  the  property  was  not  as  warranted,  the 
contract  was  broken,  and  the  vendor  was 
never  entitled  to  the  full  purchase  price.  It 
is  no  sufficient  answer  to  say  that  the  war- 
ranty was  itself  a  contract  collateral  to  the 
contract  of  sale.  There  is  but  one  contract, 
and  the  warranty  is  one  of  its  terms,  and  not 
a  separate  and  independent  contract.  Thomp- 
son V.  Lihby,  34  Minn.  374.  There  are  also 
numerous  cases  holding  that  a  recovery  by 
an  employee  on  a  complaint  for  services  ren- 
dered will  not  estop  the  defendant  employer 
from  recovering  damages  susrtained  by  him 
through  the  negligent  or  unskilful  perform- 
ance of  such  services ;  such  negligent  acts  not 
having  been  set  up  or  litigated  in  the  action 
for  the  services.  The  following  are  a  few  of 
the  many  cases  that  might  be  cited  to  that 
effect:  Mondel  v.  Steel,  8  Mees.  &  W.  858; 
Rigge  v.  Burhidge,  15  Mees.  &  W.  598 ;  Da- 
vis V.  Hedges,  L.  R.  6  Q.  B.  687 ;  Davenport 
V.  Huhhard,  46  Vt.  200,  14  Am.  Rep.  620; 
Mimnaugh  v.  Partlin,  67  Mich.  391 ;  Robin- 
son V.  Crowninshield,  1  N.  H.  76.  Mr.  Free- 
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man  himself  lays   down  this  doctrine,  and 
cites    some   of    those   cases   in  its  supports 
Freeman,  Judgm.   §   282.    In   Schwinger  v. 
Raymond,  83  N.  Y.  192,  38  Am.  Rep.  416,  the 
New  York  court  of  appeals  held  the  same 
thing.     It  is  true,  the  court  attempted  to  dis- 
tinguish that  case  from  Dunham  v.  Bower,  77 
N.  Y.  76,  33  Am.  Rep.  570,  on  the  ground 
that  in  the  latter  the  carrier  had  never  per- 
formed his  contract  by  transporting  and  de- 
livering the  goods,  which  were  wholly  de- 
stroyed en  route,  while  in  the  former  the  car- 
rier had  performed  by  transporting  and  de^ 
livering  the  goods,  which  were  only  damaged 
en  route.    But  it  is  respectfully  suggested 
that  the  distinction  is  untenable  on  principle. 
In  both  cases  the  contract  was  to  safely  carry 
and  deliver  the  property,  and  in  neither  was 
the  contract  performed.    The  difference  in 
breach  was  one  of  degree  merely.     The  rea- 
soning adopted  in  support  of  the  New  York 
doctrine  is  equally  applicable   to   all   these 
cases ;  for  il  oould  be  argued  that  an  adjudi- 
cation that  the  employee  was  entitled  to  re- 
cover for  his  services  necessarily  implied  that 
he  had  performed  them  properly,  and  accord- 
ing to  the  contract,  which  would  be  inconfiist* 
ent  with  the  existence  of  a  claim  in  favor  of 
the  employer  for  damages  for  the  improper 
or  negligent  performance  of  the  services.  The 
reasoning  usually  adopted  in  opposition  to 
the  New  York  doctrine  is  substantially  as 
follows:     That  negligence  or  want  of  skill 
in  the  performance  of  services,  resulting  in 
damages  to  the  employer,  creates  an  affirma- 
tive cause  of  action  in  his  favor,  the  moment 
the  negligent  or  unskilful  act  is  committed; 
that  this  cause  of  action,  like  every  other  one, 
carries  with  it  the  right  of  the  party  to  sue 
on  it  and  put  it  into  judgment  in  his  own 
way ;  that  one  cause  of  action  cannot,  in  and 
of  itself,  when  merged  in  jud^ent^  carry 
with  it   another    cause   of    action,  however 
closely  the    two    may  be    oonnedted;   that, 
where  a  defendant  has  a  cross-claim,  he  may 
set  it  up  as  a  defense  or  counterclaim,  but 
is  not  bound  to  do  so,  although  the  two  oauses 
of  action  grow  out  of  the  same  contract.     It 
would  be  impracticable,  as  well  as  unsafe,  to 
define  the  precise  limits  of  this  doctrine,  or 
to  lay  down  any  rule  of  universal  applica- 
tion; but,  as  applied    to    the    present  case 
(which  was  one  in  tort,  arising  on  contract) » 
and  others  strictly  analogous,  we  have  con- 
cluded that  this  doctrine  is  permissible  <m 
principle,  and  much  the  safer,  more  conven- 
ient, and  more  equitable  in  practice. 
Order  affirmed. 
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BANK  OF  MONONGAHELA  VALLEY, 

Appt., 

V, 

Abijah   WESTON    et   cU.,  Impleaded,    etc., 

Respts. 

(139  N.  Y.  201.) 

1«  On  revle-w  of  a  -verdict  directed  for 
tlie  defendant  after  plaintiff  asked  to  go 
to  the  Jury  all  the  facts  warranted  by  the  cvi- 
deii>ce  must  b»  assumed  as  settled  in  favor  of 
the  plaintiff. 

2.  Implied  aatliority  of  a  partner  to 
make  accommodation  tndorscnients 
in  the  nanie  of  his  firm  exists  where  for 
about  ten  years  the  other  members  of  the 
firm  knew  that  he  was  using  the  firm  name 
for  the  accommodation  of  friends,  and  took 
no  effective  steps  to  prevent  It,  but  merely 
remonstrated  with  him  in  private,  accepting 
his  promise  to  stop  the  practice,  which  they 
had  reajBon  to  believe  he  did  not  intend  to 
keep,  and  knowing  that  he  knew  they  did  not 
expect  him  to  keep  It. 

8.  Mere  notice  to  two  prominent  com- 
mercial agrendeif  of  tbe  dinsolntion 
of  a  partnemhip  will  not  bind  a  person 
who  is  not  a  subscriber  of  either  of  those 
agencies,  and  who  subseiiuently  takes  negoti- 
able paper  indorsed  by  one  partner  in  the 
name  of  the  firm,  without  knowledge  of  the 
dissolution. 

(June  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  overruling  ex- 
ceptions ordered  to  be  heard  before  it  in  the 
first  instance  which  were  taken  by  plaintiff 
during  the  trial  in  the  Cattaraugus  County 
Circuit  of  an  action  brought  to  hold  defend- 
ant liable  as  an  indorser  on  a  promissory 
note  in  which  a  verdict  wae  directed  in  favor 
of  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gary,  Rmnsey,  A  Hastings, 
for  appellant: 

The  $2,500  note  being  a  valid  and  subsist- 
ing obligation  furnishes  a  good  consideration 
to  that  extent  for  the  $5,000,  free  from  all 
facts  which  would  tend  in  any  way  to  affect 
its  validity,  and  the  plaintiff  is  entitled  to 
recover  to  that  extent  without  regard  to 
other  questions  involved  in  the  case. 

Americfm  Exch.  Nat.  Bank  v.  New  York 
Belting  d  Pkg.  Co.  148  N.  Y.  698. 

Successive  renewal  notes  are  simply  ex- 
tensions from  day  to  day  of  ifie  time  of  pay- 
ment, and  when  there  is  no  change  in  the 
parties  to  the  obligation  no  note  in  the  series 
IS  a  payment  of  the  preceding  one. 

Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  621. 

Note. — The  above  is  an  unusual  case  of  what 
the  court  deems  such  negligence  as  to  amount 
to  a  ratification  of  unauthorized  accommoda- 
tion indorsements  by  a  partner. 

For  an  estoppel  to  deny  a  signature  which  is 
In  fact  forged  on  commercial  paper,  see  note  to 
Traders'  Nat.  Bank  v.  Rogers  (Mass.)  86  L.  B. 
A.  539. 
45  L.  R.  A. 


Presentation  of  a  renewal  note  is  a  waiv- 
er by  the  indorser  of  presentation  and  pay- 
ment of  the  original  note  as  because  of  the 
receipt  of  the  renewal  note  the  holder  of  tlie 
original  note  was  induced  to  omit  these  nec- 
essary steps  to  charge  the  indorsers. 

Leary  v.  Miller,  61  N.  Y.  488;  Cady  v. 
Bradskaw,  116  N.  Y.  188,  5  L.  R.  A.  557; 
National  Hudson  River  Bank  v.  Reynolds, 
57  Hun,  307. 

Although  the  $5,000  note  was  discounted 
after  it  is  alleged  the  partnership  was  dis- 
solved, in  absence  of  notice  of  such  dissolu- 
tion to  the  plaintiff,  the  discount  of  the 
$5,000  became  valid  to  the  extent  of  the 
$2,500  valid  note,  which  was  merged  in  it, 
independent  of  the  fact  that  the  balance  o£ 
the  note  was  affected  by  the  notice  growing 
out  of  its  presentation  by  the  maker. 

17  Am.  A  Eng.  Enc.  law,  p.  1035. 

In  order  to  exonerate  members  of  a  firm 
from  liability  on  a  promissory  note  after  its 
dissolution,  made  by  one  of  the  partners  for 
the  accommodation  of  a  third  person,  and 
taken  in  good  faith  for  value  by  one  not  a 
dealer  wiUi  the  firm,  but  having  knowledge 
of  its  prior  existence  and  not  of  its  dissolu- 
tion, notice  of  its  dissolution  should  have 
been  published  by  advertisement  in  a  news- 
paper. 

City  Bank  v.  McChesney,  20  N.  Y.  240; 
Elmira  Iron  d  8.  Rolling  Mill  Co.  v.  Harris^ 
124  N.  Y.  280;  Austin  v.  Holland,  69  N.  Y. 
571,  25  Am.  Kep.  246. 

There  must  be  a  notice  published  in  a 
newspaper  at  the  location  of  the  firm  in  or- 
der to  give  constructive  notice  of  its  disso- 
lution. 

Vernon  v.  Manhattan  Co.  17  Wend.  525; 
City  Bank  v.  McChesney,  20  N.  Y.  240;  Na- 
tional Bank  v.  Norton,  1  Hill,  572 ;  Holdane 
V.  Buttenoorth,  5  Bosw.  1;  Buffalo  City 
Bank  v.  Howard,  35  N.  Y.  500. 

A  note  made  before  dissolution,  and  put 
in  circulation  after,  is  good  in  the  hands  of 
a  bona  fide  holder  against  the  firm. 

1  Dan.  Neg.  Inst.  388. 

Each  partner  is  the  general  agent  of  his 
copartner,  and  is  vest^  with  general  au- 
thority as  such  agent. 

The  omission  of  a  principal,  when  advised 
of  an  unauthorized  act  of  one  assuming  to 
be  his  agent,  to  repudiate  it,  amounts  to 
a  ratification  as  to  third  persons. 

Messenger  v.  Fourth  Nat.  Bank,  6  Daly» 
190;  Sheldon  Hat  Blocking  Co.  v.  Eicke- 
meyer  Hat  Blocking  Mach.  Co.  90  N.  Y.  613; 
Bank  of  Batavia  v.  New  York,  L.  E.  d  W.  R. 
Co.  106  N.  Y.  199,  60  Am.  Rep.  440 ;  Brook- 
haven  V.  Smith.  118  N.  Y.  634,  7  L.  R.  A. 
765;  Griswold  v.  Haven,  25  N.  Y.  600,  82 
Am.  Dec.  380;  New  York  d  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30. 

All  partners  must  be  held  to  have  notice 
of  the  acts  of  any  partner  in  connection  with 
their  business,  as  in  the  discharge  of  their 
duty  they  ought  to  have  obtained. 

Story,  Partn.  §  168. 
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Defendants  were  fearful  of  injuring  the 
credit  of  their  brother,  or  relied  on  him  to 
t^.ke  care  of  the  paper  thus  being  put 
in  circulation,  instead  of  taking  any  enec- 
tual  steps  to  stop  it.  This  is  a  direct  viola- 
tion of  the  duty  they  owe  to  the  public,  and 
contravenes  the  well-established  rule  of  law 
or  equity  that  he  who  employs  an  agent  shall 
louC  by  his  fraudulent  or  illegal  aot  in  pref- 
erence to  an  innocent  third  person. 

North  River  Bank  v.  Aymar,  3  Hill,  262; 
Netc  York  d  N,  H,  R,  Co.  v.  Schuyler,  34  N. 
Y.  30. 

Mr.  J.  H.  Warins,  for  respondents : 

The  indorsement  of  the  notes  in  suit  was 
never  binding  on  the  respondents'  testator. 

There  was  no  such  firm  as  Weston  Broth- 
ers at  the  time  the  indorsements  were  made. 

The  defendant  neither  authorized  nor  as- 
sented to  the  indorsements;  they  are  a  com- 
mon-law forgery  which  is  classified  as  a 
cheat,  and  defined  as  the  false  making  witlt 
intent  to  defraud  of  any  right  which,  if  gen- 
uine, might  apparently  be  of  legal  efficacy  or 
the  foundation  of  a  legal  liability.  They  in- 
volved every  element  of  that  offense. 

1  Bishop,  Crim.  Law,  §  592;  2  Bishop, 
Crim.  Law,  S  623 ;  People  v.  Fitch,  1  Wend. 
198,  19  Am.  Dec.  477;  People  v.  Cody,  6 
Hill,  490. 

The  burden  was  on  the  plaintiff  to  show 
that  it  was  a  bona  fide  holder,  even  if  the 
note  had  not  bteen  a  forgery,  and  that  it 
failed  to  do. 

Foot  V.  Sahin,  19  Johns.  154,  10  Am.  Dec. 
208;  Laverty  v.  Burr,  1  Wend.  529;  Sweet- 
§er  V.  French,  2  Cush.  309,  48  Am.  Dec.  666. 

William  W.  Weston's  authority  to  indorse 
notes  in  the  name  of  his  firm  for  any  purpose 
ceased  as  soon  as  the  partnership  was  dis- 
solved. 

Sanford  v.  Mickles,  4  Johns.  224 ;  Nation- 
al Bank  v.  Norton,  1  Hill,  572;  MitcheU  v. 
Ostrom,  2  Hill,  520;  Lusk  v.  Smith,  8  Barb. 
570. 

The  indorsement  of  the  notes  by  William 
W.  was  an  attempt  on  his  part  to  pledge  the 
credit  and  responsibility  of  his  two  brother.^ 
without  their  consent,  and  would  have  been 
a  fraud  upon  them  even  if  done  while  the 
firm  was  in  existence. 

Foot  V.  Sahin,  19  Johns.  154,  10  Am.  Dec. 
208;  Oanaevoort  v.  Williams,  14  Wend.  133; 
Smith  V.  Weston,  81  Hun,  87. 

No  matter  whether  the  indorsing  of  the 
notes  is  characterized  as  a  fraud  or  forgery,, 
so  far  as  the  defendant  is  concerned  they 
were  illegally  and  fraudulently  indorsed  and 
dis^counted. 

Joy  V.  Diefendorf,  130  N.  Y.  6 ;  Voshurgh 
V.  Diefendorf,  119  N.  Y.  357;  Canajoharie 
Nat.  Bank  v.  Diefendorf,  123  N.  Y.  191,  10 
L.  R.  A.  676;  First  Nat.  Bank  v.  Green,  43 
N.  Y.  298 ;  Ocean  Nat.  Bank  v.  Carll,  55  N. 
Y.  440;  Nickerson  v.  Rugcr,  76  N.  Y.  279. 

llie  undisputed  evidence  shows  the  plain- 
tiff took  the  notes  charged  with  full  notice 
of  the  accommodation  character  of  their  in- 
dorsements. 

Foot  V.  Sahin,  19  Johns.  164,  10  Am.  Dec. 
208;  Oansevoort  v.  Williams,  14  Wend.  133; 
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Joyce  V.  Williams,  14  Wend.  141:  Stall  v. 
Catskill  Bank,  18  Wend.  466;  Elliott  v.  Dud- 
ley, 19  Barb.  326;  Bank  of  Rochester  v. 
Botoen,  7  Wend.  159;  Fielden  v.  Lahens,  6 
Abb.  Pr.  N.  S.  341 ;  Union  Nat.  Bank  v.  Un- 
derhill,  21  Hun,  178;  Atlantic  State  Bank 
V.  Savery,  82  N.  Y.  291. 

The  taking  of  the  notes  by  the  plaintiff  di- 
rectly from  the  maker  was  notice  to  it  that 
their  indorsement  was  for  the  maker's  ac- 
commodation and  without  consideration. 

National  Park  Bank  v.  Crer man- American 
Mut,  Warehousing  d  S.  Co.  116  N.  Y.  281, 
5  L.  R.  A.  673;  Fielden  v.  Lahens,  6  Abb.  Pr. 
N.  S.  341 ;  Stall  v.  Catskill  Bank,  18  Wend. 
466;  Oansevoort  v.  Williams,  14  Wend.  133; 
Bank  of  Vergennes  v.  Cameron,  7  Barb.  143. 

The  plaintiff  did  not  discount  either  of  the 
notes  in  the  usual  course  of  business,  whicli 
alone  deprives  him  of  the  character  of  a  bona 
fido  holder. 

Canajoharie  Nat.  Bank  v.  Diefendorf,  123 
N.  Y.  191,  10  L.  R.  A.  676;  Hall  v.  Wilson, 
16  Barb.  548;  Keutgen  v.  Parks,  2  Sandf. 
60:  Ramsdell  v.  Morgan,  16  Wend.  574. 

The  defendants  were  not  estopped  from 
denying  their  brother's  authority. 

Brown  v.  Bowen,  30  N.  Y.  519,  86  Am. 
Dec.  406. 

It  is  of  no  consequence  whether  the  plain- 
tiff had  notice  of  the  dissolution  of  Uie  firm 
or  not. 

It  did  not  become  a  previous  dealer,  so  as 
to  entitle  it  to  actual  notice,  by.  disoountins 
for  Curtis  a  series  of  notes  made  by  him  ana 
indorsed  for  his  accommodation  by  William 
W.  in  the  firm  name,  without  authority  from 
the  latter's  brothers. 

City  Bank  v.  McChesney,  20  N.  Y.  240; 
Whitman  v.  Leonard,  3  Pick.  176;  Story. 
Partn.  §  334. 

Any  way  of  making  the  fact  of  dissolu- 
tion public  and  notorious  is  sufficients 

Ketcham  v.  Clark,  6  Johns.  144,  5  Am. 
Dec.  197 ;  National  Shoe  d  Leather  Bank  ▼. 
Herz,  89  N.  Y.  629;  Holt  v.  Allenhrand,  53 
Hun,  217 ;  Coddington  v.  Hunt,  6  Hill,  595. 

Vani&t  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  two  prom- 
issory notes,  each  made  by  Edwin  F.  Cfurtis. 
payable  to  the  order  of  Weston  Bros,  at  the 
Bajik  of  the  Monongahela  Valley,  Morgan- 
town,  West  Virginia,  indorsed  by  W^eslon 
Bros,  as  first  indorsers  and  by  William  W. 
Weston  as  second  indorser.  The  first  note, 
dated  at  Olean,  New  York,  December  15 
1892,  was  for  $6,500,  and  ran  four  months, 
while  the  second,  dated  at  the  some  place 
March  31,  1893,  was  for  $5,000,  at  thirty 
days.  The  defense  pleaded  by  Abi jah  and  Or- 
ren  Weston,  who  alone  defended,  was  that 
the  indorsement  of  the  name  of  their  firm 
wa4  made,  after  the  dissolution  thereof,  by 
William  W.  Weston,  the  third  member  of  the 
firm  as  it  was  formerly  constituted,  fraudu- 
lently, for  the  accommodation  of  the  maker, 
nnd  without  the  knowledge  of  the  «»thcr  mem- 
bers, and  that  the  plaintiff  took  the  notes 
with  knowledge  of  these  facts.    The  note  for 
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$0,500  was  discounted  by  the  plaintiiT  on  the 
22d  of  Decenvber,  1892,  and  the  proceeds  were 
used  to  pay  a  note  dated  April  7^  1892,  made 
by  Curtis  and  indorsed  by  Weston  Bros., 
for  $1,760.28;  also  a  note  for  $2,000,  made 
and  indorsed  the  same  way,  which  beea^me 
due  on  the  11th  of  February,  1892;  and  the 
balance  was  paid  in  cash.  The  other  note  in 
suit  was  giycn  in  renewal  of  two  notes,  dated 
June  4,  and  November  19,  1891,  for  $2,500 
each,  both  made  and  indorsed  in  the  same 
way,  and  carried  along  until  they  formed  a 
part  of  the  consideration  of  said  note  for 
$5,000.  The  note  of  June  4,  1891,  for  $2,- 
500,  was  the  first  of  the  series  discounted 
by  the  plaintiff.  It  was  sent  to  the  plaintiff 
by  the  cashier  of  a  bank  in  Olean,  and  before 
the  same  was  discounted  the  cashier  of  the 
plaintiff  wrote  to  him,  stating  that  the  par- 
ties were  strangers,  and  asking  if  he  regard- 
ed '*the  note  as  all  O.  K."  The  answer  of 
the  cashier  at  Olean  was  as  follows:  '*We 
consider  Weston  Brothers  good  beyond  ques- 
tion. They  are  probably  worth  from  one  to 
two  millions  of  dollars."  Thereupon  the 
note  was  discounted  by  the  plaintiff,  and  the 
proceeds  remitted  to  the  bank  at  Olean. 
None  of  these  notes  in  fact  passed  through 
the  hands  of  Weston  Bros,  in  the  course  of 
their  business,  nor  did  the  firm  have  any 
benefit  from  the  discount  thereof.  They  were 
indorsed  in  the  name  of  the  firm  by  Willian^ 
W.  Weston,  one  of  the  members,  for  the  ac- 
commodation of  the  maker. 

The  firm  of  Weston  Bros.,  composed  of 
Abijah,  Orren,  and  William  W.  Weston,  was 
organized  about  1853,  and  did  a  large  and 
prosperous  lumbering  business  at  Weston*^ 
Mills,  3  miles  from  Olean,  until  it  was  dis- 
solved, in  January,  1892.  It  was  managed 
by  William  W.  Weston,  the  resident  partner, 
the  residence  of  Abijah  Weston  being  at 
Painted  Post,  about  100  miles  di«9tant,  and 
of  Orren  Weston,  at  Tonawanda,  over  80 
miles  distant.  William  signed  checks,  in- 
dorsed notes,  and  used  the  firm  name  in  the 
transaction  of  the  business  of  the  firm,  .ind 
as  early  as  1882  he  began  to  u^e  the  firm 
name  in  indorsing  for  his  friends.  He  did 
not  simply  indorse  at  rare  intervals,  but 
made  it  a  practice,  and  continued  it  for  ten 
years,  until  the  dissolution  of  the  firm,  and 
even  for  a  year  or  two  after  that.  The  other 
members  knew  that  William  was  occasion- 
ally using  the  firm  name  in  this  way,  al- 
though they  did  not  know  to  what  extent. 
They  lewirned  of  it  in  various  ways, — fiome- 
tiraes  by  public  report  and  at  others  through 
the  inquiry  of  some  bank  or  individual  to 
whom  an  accommodation  note  thus  indorsed 
had  been  offered  for  sale.  Their  suspicions 
were  aroused  from  seeing  "these  men  around 
the  office"  for  whom  William  was  indorsing. 
They  were  accustomed  to  remonstrate  with 
William,  and  tell  him  he  must  not  do  it  any 
nM>re,  and  in  response  to  letters  of  inquiry 
from  four  different  banks  Abijah  wrote, 
stating  that  William  had  no  right  to  use  the 
firm  name  in  that  way,  and  that  "they  must 
not  use  the  paper  thinking  they  could  hold 
me."  He  also  wrote  to  individuals  to  the 
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same  effect,  but  still  William  kept  on  indors- 
ing, and  the  other  members,  Abijah  being  the 
most  prominent  and  anxious  upon  the  sub- 
ject, kept  hearing  of  it.  He  used  to  go  to 
Weston's  Mills  several  times  a  year,  mainly 
for  the  purpose  of  expostulating  with  Wil- 
liam about  this  practice.  He  testified  that 
he  "advised  him  [William]  to  take  security 
for  these  indorsements,  but  I  do  not  know 
whether  he  did  or  not,"  The  bookkeeper, 
William's  son,  swore  he  told  Abijah  that  he 
feared  the  amount  was  larger  than  his  fath- 
er would  admit,  and  that  every  time  Abijah 
came  there  "the  talk  was  on  this  subject,  in 
1888,  1889,  1890,  and  1891.  Abijah  would 
say:  *You  must  not  do  it.  You  will  injure 
my  credit.'"  Abijah,  who  stayed  at  Wil- 
liam's house  whenever  he  came  to  Weston's 
Mills,  asked  him  how  much  paper  was  out, 
and  who  the  makers  were,  etc.,  but  William 
was  reticent  upon  the  subject^  and  volun- 
teered no  information.  At  one  time  the 
partners  learned  that  one  bank  in  Olean  held 
paper  of  this  kind  to  the  amount  of  $70,000, 
but,  upon  confronting  William  with  the 
faot,  he  insisted  that  there  was  not  more 
than  $35,000.  They  made  no  inquiry  at  the 
bank,  or  of  persons  outside  of  their  own  of- 
fice. Abijah  threatened  periodically  to  dis- 
solve the  firm,  or  to  post  William  as  act^ 
ing  without  authority  in  making  these  in- 
dorsements, unless  he  would  stop;  and  he 
always  promised  to  stop,  but  never  kept  his 
promise.  About  the  1st  of  April,  1891,  he 
was  asked  by  Abijah  how  long  it  would  take 
to  get  rid  of  the  paper  that  was  then  out, 
about  $40,000  in  amount,  and  he  said,  "Six 
months;"  whereupon  Abijah  told  him  that 
he  would  give  him  that  period  to  get  rid  of 
it,  but  in  the  meantime  he  must  not  indorse 
any  more,  Orren,  in  testifying  to  this  con- 
versation, did  not  state  that  Abijah  told 
William  he  must  not  indorse  any  more.  Wil- 
liam, however,  kept  on  indorsing,  and  Abi- 
jah kept  learning  of  it  and  remonstrating, 
but  no  notice  wa^  given  to  the  public,  and  no 
effective  step  wbsS  taken  to  restrain  William 
from  making  these  accommodation  indorse- 
ments right  along  to  the  amount  of  many 
thousands  of  dollars.  Nothing  was  done  by 
the  other  members  of  the  firm  except  to  ex- 
postulate with  William,  and  accept  his 
promises  not  to  do  so  any  more,  even  after 
they  knew  he  had  systematically  violated 
previous  promises  to  the  same  effect.  '  On 
the  27th  of  February,  1890,  Abijah  wrote  to 
William,  and,  after  stating  that  he  inclosed 
a  letter  that  he  had  received,  said:  "I  am 
perfectly  astonished  to  receive  such  letters.  J 
cannot  understand  what  it  means.  I  had 
rather  a  man  would  steal  my  money  than  my 
credit.  I  feel  proud  of  my  credit,  but  it  ap- 
pears you  do  not  care.  It  is  so  strange  you 
should  perist  in  doing  so  after  I  have  for- 
bid you  doing  it,  after  all  I  Iiavc  done  for 
you,  and  am  still  willing  to  do;  but  I  tell 
you  for  the  last  time  I  won't  stand  it.  I 
can  stop  it  and  must  if  you  persist  in  it. 
How  would  it  look  to  be  posted  forbidding 
you  signing  paper,  and  how  I  would  hate 
to  do  it,  but  I  must  protect  myself."    This 
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li&d  no  effect,  and  nearly  a  year  later,  on  the 
26th  of  January,  1891,  he  wrote  him  again, 
saying:     "You  do  not  say  you  will  stop  us- 
ing my  naine.     If  you  will  promise  never  to 
put  my  name  on  paper  outside  of  our  busi- 
ness again,  I  will  take  your  word  once  more. 
If  you  will   not   promise,  then  I   must  take 
means  to  sttop  it.     Now,  Wallace,  think  how 
it   will   look   for   me  to   have  to   take  any 
legal  means.     I  can't  hardly  think  of  it,  but 
to  save  myself  it  must  be  done,  and  at  the 
same  time  save  you,  and  save  your  son  from 
worrying  about  it."    No  inquiry  was  made 
at  any  bank,  not  even  at  the  one  in  Olean, 
where  the  firm  did  its  banking  business,  to 
learn  how  much  of  this  paper  was  held  by 
them,  and  no  notice  was  given  of  any  kind. 
Finally    the   brothers   began  to  be   sued  on 
thifl  paper  and  on  the  4th  of  January,  1892, 
the  firm  was  dissolved,  "in  order  to  prevent 
this  thing  going  on  any  further,"  and  a  cor- 
poration was  organ-ked  to  carry  on  tiie  same 
business,  but  no  public  notice  of  the  dissolu- 
tion was  given  through  the  press  or  other- 
wise.   It  was  the  custom  of  the  bookkeeper 
to  inclose  with  his  business  correspondence 
for  the  firm,  and  the  corpora4^ion  that  suc- 
ceeded it,  a  printed  slip,  stating  that  the  firm 
had  been  dissolved;  but  these  notices  were 
not  sent  out  generally,  or  otherwise  than  as 
stated.    No  notice  was  sent  to  the  plaintiff. 
It  also  appeared  that  they  sent  reports  to 
two  commercial    agencies,  but  the    plaintiff 
was  not  a  subscriber  to  either,  and  had  no 
knowledge   of   the   dissolution  in   any    way 
when  it  disoounited  the  notes  in  suit.     Not- 
withstanding  the   dissolution,  William  con- 
tinued to  indorse  after  that  event  the  same 
as  before.     Other  facts  similar  in  character 
to     those     stated    were    proved.    A     large 
amount  of    this    accommodation  paper  was 
put  in    evidence,  as  well  as    ten  judgment 
rolls,  representing    judgments  recovered  by 
default    against    the  firm    after  a   personal 
service  on  each  member  thereof,  upon  paper 
indorsed  in  this  way.     When  both   parties 
rested,  the  court,  on  motion  of  the  defend- 
ants, directed  a  verdict  in  their  favor,  al- 
though the  plaintiff  asked  to  go  to  the  jury 
upon  the  whole  case.    An  order  having  been, 
made  that  the  plaintiff's  exceptions  should 
be  heard  in  the  first  instance  by  the  appel- 
late   division,    that  court   overruled  the  ex- 
ceptions and  dismissed  the  complaint. 

As  a  verdiot  was  directed  for  the  defend- 
ants, although  the  plaintiff  asked  to  go  to  the 
jury,  all  the  facts  warranted  by  the  evidence 
must  be  assumed  as  settled  in  favor  of  the 
plaintiff  for  the  purpose  of  this  appeal. 
First  Nat,  Bank  v.  Dana,  79  N.  Y.  108; 
Stone  V.  Flower,  47  N.  Y.  566. 

When  a  promissory  note  is  presented  by  the 
maker,  the  purchaser  has  notice  that  the  in^ 
dorsements  were  not  made  in  the  ordinary 
course  of  business,  because  in  that  event  the 
maker  would  not  have  it  in  his  possession. 
The  note  of  June  4,  1891,  for  $2,500,  was  not 
presented  by  the  maker,  and  hence  it  was 
taken  without  notice  to  put  the  plaintiff  on 
inquiry  as  to  the  regularity  or  binding  force 
of  the  indorsement.  It  was  received  from  a 
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bank,  and  not  from  any  party  prior  in 
order  of  liability  or  possession  to  the  in- 
dorser,  and  was  not  accepted  until  after  due 
inquiry  whether  it  was  all  right,  which  elic- 
ited only  favorable  information.  The  plain- 
tiff could  have  recovered  upon  that  note,  and 
hence  it  constituted  a  good  consideration 
pro  tanto  for  the  note  for  $5,000,  of  which 
it  became  a  part.  The  claim  of  the  defend- 
ants thait  it  was  not  protested  is  not  borne 
out  by  the  record,  which  expressly  shows 
presentment  and  protest  in  the  usual  way. 
Moreover,  the  successive  renewals  extended 
the  time  of  payment,  as  there  was  no  change 
in  the  parties  to  the  note,  and  henoe  no  pr&> 
sumption  of  the  payment  of  any  of  the  series. 
Jagger  Iron  Co.  v.  Walker,  76  N.  Y.  521. 

The  plaintiff  was  put  upon  inquiry  as  to 
the  other  notes  as  they  were  presented  by 
the  maker.  The  remainder  of  its  daim 
therefore  depends  upon  the  implied  authori- 
ty of  William  to  make  accommodation  in- 
dorsements in  the  name  of  his  firm.  Accord- 
ing to  the  evidence,  we  think  this  was  a 
question  of  fact,  as  we  have  already  held  in 
Smith  V.  Weston,  159  N.  Y.  194,  a  compan- 
ion to  the  case  in  hand,  and  argued  in  con- 
nection therewith.  The  testimony,  which 
came  mainly  from  Abijah  and  Orren  Wes- 
ton, who  were  interested  witnesses,  presented 
a  singular  state  of  facts,  as  the  jury  might 
have  found.  For  about  ten  years  two  mem* 
bers  of  the  firm  of  Weston  Bros,  knew  that 
the  third  was  constantly  using  the  firm 
name  for  the  accommodation  of  friends.  HaT«> 
ing  the  power  to  prevent  it,  they  took  no  ef- 
f ective  steps  to  do  so,  but  let  the  public  run 
the  risk  of  loss  through  his  indorsing  in  the 
name  of  the  firm.  They  repeatedly  remon- 
strated with  him  in  private,  and  he  always 
promised  to  stop,  but  never  kept  his  promise, 
and  they  had  reason  to  believe,  not  only  tiiat 
he  did  not  intend  to  keep  it,  but  that  he  knew 
they  did  not  expect  him  to  keep  it.  If,  up- 
on the  first  discovery,  they  had  warned  htm, 
and  he  had  not  only  promised,  but  had  also 
lived  up  to  his  promise,  no  question  of  fact 
would  have  arisen.  Perhaps  there  might  be 
more  latitude  than  this  without  presenting 
a  question  of  fact,  but  a  systematic  and  per- 
sistent course  of  conduct,  known  to  the  de- 
fendants, calls  in  question  their  good  faith. 
They  had  no  right  to  assume  that  William 
would  do  otherwise  in  the  future  than  he 
had  in  the  past.  If  a  son  should  forge  his 
father's  name,  to  his  knowledge,  for  a  series 
of  ycaiti,  mere  private  expostulation  would 
not  save  the  father  from  liability.  It  would 
be  necessary  for  him  to  take  some  public 
action  for  the  protection  of  innocent  per- 
sons. Weed  v.  Carpenter,  4  Wend.  219,  10 
Wend.  404.  If  Abijah  and  Orren  Weston, 
knowing  that  the  public  was  liable  to  be  in- 
jured, preferred  that  William  should  keep 
on  indorsing,  rather  than  disgrace  him  l^ 
exposure,  they  must  take  the  consequences 
for  the  sianotity  of  commercial  paper  and  re- 
spect for  the  rights  of  third  persons  will  not 
permit  the  business  community  to  be  imposed 
upon  by  their  negligence  if  a  jury  finds,  un- 
der all  the  circumstances,  that  the  negligence 
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was  so  persistent  as  to  amount  to  ratifica- 
tion. Failing  to  stop  him,  or  to  give  no- 
tice of  any  kind,  after  rep&ted  offenses,  is 
evidence  of  acquiescence  in  and  ratification 
of  his  course.  They  cannot  rest  on  their  ob- 
jections and  his  promises  under  the  fact? 
disclosed,  without  subjecting  their  good  faith 
to  the  scrutiny  of  a  jury.  Kesistance  may 
be  so  feeble  as  to  be  evidence  of  acquieeoence, 
and  persistent  acquiescence  is  evidence  of 
implied  consent.  They  knew  that  it  did  no 
good  to  talk  to  him  upon  the  subject,  and 
that  outside  parties  were  liable  to  be  viotim- 
izod  by  their  failure  to  act  If  they  had 
not  given  him  six  months'  time  in  the  spring 
of  1891,  the  plaintiff  could  not  have  acquired 
the  paper  in  suit.  If  they  meant  what  they 
said,  why  did  they  not  act  accordingly? 
Did  not  mere  remonstrance  finally  become 
submission?  Did  they  not  encourage  him 
to  continue?  Did  not  both  his  course  and 
theirs  lead  him  to  understand  that  if  he  con- 
tinued to  do  in  the  future  what  he  had  re- 
peatedly done  in  the  past,  to  their  knowl- 
edge, it  would  meet  with  the  same  treatment 
only  in  the  future  that  it  had  in  the  past? 
When  they  threatened  dissolution  or  expoe- 
use  if  he  indorsed  without  authority  again 
why  did  they  not  keep  their  word  if  they 
were  sincere?  Why  did  they  have  the  same 
stereotyped  conversation  every  few  months 
for  year  after  year,  accept  the  same  promise 
jund  condone  ite  violation,  with  unvarying 
regularity,  if  they  were  acting  in  good  faith  ? 
Did  they  prefer  that  innocent  persons  should 
suffer  loss  rather  than  hurt  their  brother's 
feelings?  Did  they  keep  silent  when  it  wa^i 
their  duty  to  speak?  Were  they  making 
evidence  to  protect  themselves  if  William 
finally  went  too  far,  and  they  concluded  to 
repudiate?  Was  their  story,  as  a  whole, 
probable,  and  was  the  jury  bound  to  believe 
it?  These  inquiries,  which  bear  upon  the 
main  question  of  good  faith,  acquiescence, 
and  ratification,  were  for  the  consideration 
of  the  jury,  and  we  think  the  trial  court 
erred  m  not  submitting  the  case  to  them  fov 
consideration.  Juries  have  a  right  to  look 
between  the  lines  of  the  evidence,  and  infer, 
what  a  man's  intention  was  from  his  con- 
duct, beyond  the  positive  testimony  in  a 
case. 

It  is,  however,  insisted  that,  as  the  in- 
dorsements in  question  were  made  after  the 
dissolution,  they  were  the  acts  of  William 
only,  and  did  not  bind  the  firm,  because  he 
had  ceased  to  be  its  agent.  A  partnership 
continues,  notwithstanding  formal  dis^nlu' 
tion,  as  to  third  persons  acting  in  good  faith, 
who  have  had  neither  actual  nor  constructive 
notice  that  the  firm  has  been  dissolved.  The 
rule  is  that  as  to  all  persons  who  have  had 
actual  dealings  with  the  firm,  actual  notice 
of  the  dissolution  must  be  given.  Vernon  v, 
Ma/nhattan  Co,  17  Wend.  524,  Affirmed  in 
22  Wend.  183;  National  Bank  v.  Norton,  1 
Hill,  572;  Buffalo  City  Bank  v.  Howard,  35 
N.  Y.  600.  As  to  all  who  have  had  no  deal- 
ings with  the  firm,  but  knew  of  its  existence 
though  not  of  its  dissolution,  it  is  necessary 
that  notice  should  be  published  by  advertise- 
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ment  in  a  newspaper.  City  Bank  v.  Mc' 
Chesney,  20  N.  Y.  240;  Austin  v.  Holland, 
69  N.  Y.  571,  25  Am.  Rep.  246;  National 
Shoe  d  Leather  Bank  v.  Herz,  89  N.  Y.  629; 
Elmira  Iron  rf  &'.  Rolling  Mill  Go,  v.  Harris, 
124  N.  Y.  280.  It  may  be  that  general  no- 
tice of  dissolution,  as  distinguished  from 
particular  notice,  can  be  given  in  other  ways, 
but  we  are  of  the  opinion  that  mere  notice 
to  two  prominent  commercial  agencies,  the 
plaintiff  not  being  a  subscriber  of  either,  is 
insufficient,  because  such  agencies  circulate 
the  information  contained  in  their  books  and 
reports  among  their  customers  only,  who  are 
required  to  treat  it  as  confidential  in  char- 
acter. 

Without  prolonging  the  discussion,  we 
think  that  the  judgment  appealed  from 
should  he  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 


Horace  H.  STODDARD,  Assignee,  etc,,  of 
Soldiers'  World's  Fair  Hotel  Association, 
Appt,, 

Chauncey  H.  LUM  et  al.,  Respts. 

(159  N.  Y.  265.) 

1.  An  action  affainut  all  the  domestle 
■liareliolclers  of  an  Illinois  corpora- 
tion, to  recover  the  unpaid  balance  of  their 
subscriptions  to  the  stock,  or  such  pro  rata 
share  thereof  as  is  necessary  to  pay  the  debts 
of  the  company,  may  be  brought  in  New  York 
by  the  Illinois  assignee  for  creditors,  since 
the  cause  of  action  is  a  contract  liability 
which  has  for  its  foundation  the  principles 
of  the  common  law,  and  does  not  depend  upon 
III.  Rev.  Stat.  chap.  82,  {  25,  which  provides 
for  ffuch  a  suit  In  equity  against  all  delin- 
quent stockholders. 

2.  A  flreneral  asslflrnec  for  the  benefit 
of  creditors  of  an  insolvent  corpora- 
tion, being  vested  with  the  legal  title  to  its 
property,  and  having  the  power  to  reduce  Its 
assets  to  possession,  is  permitted  by  public 
policy  and  state  comity  to  sue  In  another 
state  to  collect  unpaid  stock  subscriptions. 

(June  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,     Fourth    DepaTtment,     reversing    a 
judgment  of   a   Special   Term   for   Orleanfl 
Oounty  whdch  overruled  demurrers   to   the 
complaint  in  an  action  brought  to  enforce 
defendants'  subscription  to  the  stock  of  an 
insolvent  corporation.    Reversed. 
The  fadte  are  stated  in  the  opinion. 
Mr,  W.  C.  Ramsdale,  for  appellant: 
The  plaintiff  has  legal  capacity  to  sue  in 
the  courts  of  this  state. 

I^OTB. — As  to  the  enforceability  of  a  stock- 
holder's  liability  outside  of  the  Jurisdiction  in 
which  the  corporation  is  created,  see  note  to 
Gushing  V.  Perot  (Pa.)  34  L.  R.  A.  737  ;  also 
Ferguson  v.  Sherman  (Cal.)  37  L.  R.  A.  682; 
Hancock  Nat.  Bank  v.  Ellis  (Mass.)  42  L.  R. 
A.  396;  and  Bell  v.  Farwell  (111.)  42  L.  B.  A. 
.  804. 
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Tlie  right  of  a  corporation  to  malce  an  as- 
signment exists  inherently  in  all  corpora- 
tions unless  expressly  forbidden. 

Warren  v.  First  Nat.  Bank,  149  111.  29,  25 
L.  R.  A.  746;  Franzen  v.  Zimmer,  90  Hun, 
103;  Vanderpoel  v.  Oorman,  140  N.  Y.  563, 
24  L.  R.  A.  548. 

For  the  purpose  of  calling  in  assets  and 
enforcing  p&.yment  of  the  calls,  the  assignee, 
subject  to  the  superintendence  and  direction 
of  the  court  which  has  charge  of  the*  admin- 
istration, stands  in  the  place  previously  oc- 
cupied by  the  directors  of  the  corporation. 

8  Thomp.  Corp.  §§  3551,  3652. 

A  foreign  receiver  can  sue  to  enforce  un- 
paid subscriptions  to  stock. 

Dayton  v.  Borst,  7  Bo9w.  115,  31  N.  Y. 
435;  Patterson  v.  Lynde,  112  111.  206;  Pugh 
V.  Hurttj  52  How.  Pr.  22;  Savings  Asso.  v. 
O'Brien,  51  Hun,  45;  3  Thomp.  Corp.  §§ 
3549  et  seq. 

A  receiver  or  other  trustee  appointed  in 
another  »tate  will  be  permd'Uted,  on  the  prin- 
ciple of  comity,  to  bring  an  action  in  the  do- 
.  mestic  foruni  for  the  purpose  of  collecting 
the  assets  of  the  insolvent  for  distribution 
in  accordance  wfth  the  laws  of  the  jurisdic- 
tion within  which  the  trustee  lias  been  ap- 
pointed when  so  to  do  will  not  contravene 
the  rights  of  the  citizens  of  the  state  in 
which  the  action  is  brought. 

Baldioin  v.  Hosmer,  101  Mich.  119,  25  L. 
R.  A,  739;  Toronto  General  Trust  Co.  v. 
Chicago,  B.  d  Q.  R.  Co.  123  N.  Y.  37 ;  Franzen 
V.  Zimmer,  90  Hun,  103;  High,  Receivers, 
2d  ed.  §  211;  Manlove  v.  Burger,  38  Ind. 
211;  Frank  v.  Morrison,  58  Md.  423;  Cooke 
V.  Orange,  48  Conn.  401. 

The  Illinois  statute  does  not  prescribe  an 
exclusive  special  and  peculiar  remedy  which 
can  be  availed  of  only  in  that  state. 

Where  there  is  a  two-fold  remedy  pre- 
scribed by  the  statute, — one  special  and  per 
culiar  and  the  other  not, — the  one  that  is 
not  special  and  peculiar  may  be  made  avail- 
able in  a  sister  state. 

Ferguson  v.  Sherman,  116  Cal.  169,  37  L. 
R.  A.  622. 

The  words  in  §  8 — "to  be  collected  in  the 
manner  herein  provided" — refer  to  the 
whole  chapter,  and  not  merely  to  that  sec- 
tion, and  the  stockholder's  liability  may  be 
enforced  by  suit  in  equity,  brought  by  or  on 
behalf  of  all  the  creditors,  as  well  as  by  ac- 
tion at  la,w  and  garnishment  proceedings. 

Curran  v.  Bradner,  S.  d  Co.  27  111.  App. 
582;  Robertson  v.  Noeninger,  20  111.  App. 
227. 

The  nature  of  the  obligation  is  contract- 
ual ;  the  stockholders  sought  to  be  made  li- 
able agreed  to  pay,  but  have  not  paid,  for 
their  stock  in  full. 

This  makes '  the  stockholders'  liability 
primary  and  contractual,  and  their  liability 
is  that,  or  similar  to  that,  of  partners  en- 
gaged in  a  joint  enterprise. 

National  Bank  v.  Dillingham.  147  N.  Y. 
603;  Marshall  v.  Sherman,  148  N.  Y.  9,  34 
L.  R.  A.  757;  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  39,  42  L.  R.  A.  396. 
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The  liability  of  a  shareholder  to  pay  what 
ie  unpaid  in  respect  of  his  share  is  an  obli- 
gation founded  in  contract  and  not  depend- 
ing upon  statutes. 

3  Thomp.  Corp.  §§  3047,  3566;  Ferguson 
v.  Sherman,  116  Cal.  169,  37  L.  R.  A.  624. 

The  courts  of  this  state  ought  to  entertain 
such  an  action  as  this  in  which  complete 
and  substantial  justice  can  be  done  to  all,, 
and  no  injustice  will  be  done  to  any. 

Marshall  v.  Sherman,  148  N.  Y".  9,  34  L. 
R.  A.  757;  Griffith  v.  Mangam,  10  Jones  ft 
S.  369;  Great  Western  Teley.  Co.  v.  Purdy^ 
162  U.  S.  339,  40  L.  ed.  991 ';  Mutual  F.  Ins. 
Co.  y.  Phoenix  Furniture  Co.  108  Mich.  170,. 
34  L.  R.  A.  694;  Lehman  v.  Glenn,  87  Ala. 
618;  Hawkins  v.  Glenn,  131  U.  S.  319,  Z3- 
L.  ed.  184. 

Messrs.  Pitts  ft  Sherwood  and  Sigiior 
ft  Wage,  for  respondents: 

In  order  to  grant  the  relief  demanded  in 
the  complaint  it  will  be  necessary  to  bring 
in  all  creditors,  establish  their  claims,  and 
also  determine  which  of  all  the  stockholders 
in  this  and  other  states  are  solvent  and  how 
much  of  their  subscriptions  remain  unpaid^ 
in  order  to  determine  whether  these  defend- 
ants are  liable  for  the  whole  amount  of  their 
unpaid  subscriptions: 

Such  an  action  could  only  be  maintained 
in  the  «ta;te  where  the  corporation  was  lo- 
cated, as  the  laws  of  Illinois  provided  a  ape« 
cial  artg  peculiar  remedy  which  can  be  en- 
forced only  in  that  state. 

Barnes  v.  Wheaton,  80  Hun,  8 ;  Russell  v. 
Pacific  R.  Co.  113  Cal.  258,  34  L.  R.  A.  747; 
Pease  v.  Underwriters'  Union,  1  III.  App. 
287 ;  Marshall  v.  Sherman,  148  N.  Y.  9,  34 
L.  R.  A.  757 ;  Christensefi  v.  Eno,  106  N.  Y. 
97,  60  Am.  Rep.  429;  Patterson  v.  Lynde, 
112  111.  196;  Ferguson  v.  Sherman,  116  Cal. 
169,  37  L.  R.  A.  622. 

The  construction  placed  on  this  statute 
by  the  courts  of  Illinois  will  be  followed. 

Jessup  V.  Carnegie,  80  N.  Y.  441,  36  Am» 
Rep.  643;  Savings  Asso.  v.  0*BHen,  51  Hun, 
45. 

The  courts  of  the  state  of  Illinois  have 
held  that  creditors  in  that  state  can  pursue 
their  remedy  against  the  corporation  only 
under  |§  8  and  25  of  the  statute  under  con- 
sideration. 

Curran  v.  Bradner,  S.  d  Co.  27  111.  App. 
582. 

A  right  of  action  agaiuGrt;  the  stockholders 
of  a  corporation  does  not  exist'  at  common 
law,  and  ordinarily  exists  only  by  virtue  of 
some  statutory  enactment. 

Marshall  v.  Sherman,  148  N.  Y.  9,  34  L. 
R.  A.  757;  Patterson  v.  Lynde,  112  111.  205. 

The  correct  manner  of  proceeding  was  in» 
dicated  in — 

Hawkins  v.  Glenn,  131  U.  S.  319,  33  L.  ed* 
184;  Glenn  v.  Liggett,  135  U.  S.  533,  34  L. 
ed.  264. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court : 

This  action  is  brought  by  the  plaintiff,  aa 
the  general  assignee  for  the  benefit  of  cred* 
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itorft  of  the  Soldiers*  World's  Fair  Hotel  As» 
sociation,  a  corporation  organized  under  the 
laws  of  the  &tate  of  Illinois,  with  a  capital 
stock  of  $200,000,  diWded  into  2,000  shares, 
of  $100  each.  The  following  facts,  among 
otliers,  appear  in  the  complaint:  The  cor- 
poration became  financially  involved  early  in 
its  history,  und  on  the  5th  day  of  May,  1893, 
executed  to  the  plaintiff  a  general  assign- 
ment for  the  benefit  of  creditors.  At  the 
September,  1893,  term  of  the  Cook  county 
court,  having  jurisdiction  of  general  assign- 
ment ma^bters,  it  was  found  that  the  corpo- 
ration was  indebted  in  the  total  sum  of  $9,- 
973.19;  that  the  amount  realized  from  the 
tangible  assets  was  only  $705.19,  and  that 
the  assets  of  the  corporation  had  been  ex- 
hausted; that  the  stockholders  were  still  in- 
debted in  the  sum  of  $36,407.15  on  their 
stock ;  that  it  was  necessary  that  each  stock- 
holder should  be  required  to  pay  his  pro  rata 
share  of  the  debts  and  liabilities.  It  waa 
then  averred  that  these  findings  c/t  the  court 
were  in  fact  true.  The  court,  by  order,  di- 
rected the  plaintiff,  as  assignee,  to  bring  suit 
in  behalf  of  all  the  creditors  of  the  corpora- 
tion again«t  all  the  stockholders  who  had 
not  yet  paid  the  entire  face  of  the  stock.  It 
is  further  alleged  that  plaintiff,  in  compli- 
ance with  this  order,  brought  an  action  in 
the  superior  court  of  Cook  county  against 
the  stockholders  for  the  purpose  mentioned ; 
thait  up  to  the  time  of  filing  this  complaint 
the  suit  in  Illinois  hod  realized  only  $1,« 
759.54,  and  that  the>  necessaiy  disbursements 
left  a  balance  of  $326.50;  that  at  the  time 
the  decree  was  entered  in  the  Illinois  suit  the 
liaibilities  of  the  corporation  amounted  to 
$11,670.21,  and  that  it  was  necessary  to 
recover  this  sum  from  the  stockholders  in  or- 
der to  pay  the  debts  of  the  company;  that 
only  two  stockholders  in  the  state  of  Illi- 
nois proved  to  be  solvent,  and  tba/t  from  them 
only  $1,039.18  wari  collected;  that  there  is 
still  unpaid  to  the  creditors  of  the  corpora- 
tion the  sum  of  $10,432.70.  The  complaint 
then  sets  forth  the  n«unes  of  some  fifteen  or 
more  stockholders  residing  in  the  state  of  New 
York,  and  mode  defendants  in  this  action. 
It  i«  further  averred  that  some  of  the  New 
York  stockholders  are  solvent  and  some  are 
not,  but  which  of  them  are  or  which  are  not 
is  unknown  to  plaintiff;  that  all  of  the 
stockholders  residing  outside  of  the  states 
of  Illinois  and  New  York  are  insolvent.  It 
is  also  alleged  that  plaintiff  mode  a  report 
to  the  Cook  county  court,  and  upon  the  same 
the  court  ordered  that  he  institute  a  suit  in 
the  state  of  New  York  against  the  stock* 
holders  of  the  corpora4^ion  residing  there,  to 
recover  the  amount  justly  due  from  them; 
tho/t  the  plaintiff  represents  115  of  the  cred- 
itors of  the  corporation,  and  this  suit  is 
brought  on  their  behalf.  It  is  then  alleged 
that  in  the  suit  in  the  superior  court  of 
Cook  county  the  execution  of  one  creditor  on 
a  judgment  against  the  corporation  was  re- 
turned wholly  unsatisfied  before  the  insti- 
tution of  that  exrtion;  that  the  corporation 
h€is  ceased  doing  business,  being  insolvent; 
that,  under  the  laws  of  the  state  of  Illinois, 
45  L.  R.  A. 


a  domestic  corporation  of  that  state  may^ 
make  a  general  assignment  for  the  benefit  of 
its  creditors,  and  that  the  assignee  there- 
under may  maintain  any  suit  or  action  thcut 
the  insolvent  debtor  maJcing  the  odsignmenit 
could  have  maintained  if  such  assignment  had 
not  been  mode.  There  is  annexed  to  the  com- 
plaint a  schedule  marked  *'C,"  which  contains 
portions  of  the  statutes  of  the  state  of  Illinois 
dealing  with  the  liabililties  of  stockholders  of 
corporations  organized  under  the  laws  of 
that  state.  It  is  asked  in  the  prayer  for  re- 
lief that  the  court  determine  the  amount  of 
the  liabilities  of  each  defendant  resident  in 
the  state  of  New  York,  by  reason  of  the  prem- 
ises, and  prays  the  appointment  of  a  receiver 
in  this  state  to  aid  him  in  the  carrying  out 
of  the  decree  of  the  court. 

The  complaint  was  demurred  to  on  tliree 
grounds:  That  it  appears  upon  the  face  of 
the  complaint  the  court  haa  no  jurisdiction 
of  the  subject-matter  of  the  action ;  that  the 
comploini  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  that  plaintiff* 
has  no  legal  capacity  to  sue.  The  demurrer 
was  overruled  at  special  term,  the  trial  judge 
holding  that  the  action  was  well  brought. 
The  appellate  division  reversed  this  interlocu- 
tory judgment  with  a  divided  court,  two  of 
the  learned  jus'tices  dissenting. 

The  point  presented  by  the  demurrer  is  a 
veiy  narrow  one,  and  is  in  substance  this: 
That  an  action  against  these  sptockholders  to 
recover  a  balance  due  on  their  subscriptions, 
or  such  pro  rata  share  of  it  as  ie  necessary 
to  pay  the  indebtedness  of  the  company,  can 
only  be  maintained  in  the  sto/tc  of  Jllinois, 
where  the  corporation  is  located,  as  the  laws 
of  Illinois  provide  a  special  and  peculiar 
remedy,  which  can  be  enforced  only  in  that 
state.  Chapter  32  of  the  Kevised  Statutes 
of  the  stoite  of  Illinois  contains  the  provi- 
srione  involved  in  this  controvensy.  Section 
8,  among  other  things,  enacts  that  *'each 
stockholder  shall  be  liable  for  t%e  debts  of 
the  corporation  to  the  extent  of  the  amount 
that  may  be  unpaid  upon  the  stock  held  by 
him,  to  be  collected  in  the  manner  herein 
provided.  .  .  .  Whenever  any  action  is 
brought  to  recover  any  indebtedness  agains4» 
a  corpora/tion,  it  shall  be  competent  to  pro- 
ceed against  any  one  or  more  stockholders 
at  the  same  time,  to  the  extent  of  the  bal- 
ance unpaid  by  such  stockholders  upon  the 
stock  owned  by  them  respectively,  whether 
called  in  or  not,  as  in  cases  of  garnishment." 
This  is  clearly  an  exclusive  remedy,  avail* 
oible  only  in  the  state  of  Illinois.  We  then 
come  to  §  25  of  this  chapter,  which  is  to  be 
read  in  connection  with  the  fact  that  a  cor- 
poration may  make  a  general  assignment  fop 
the  benefi't  of  its  creditor's  in  the  etate  of  Illi- 
nois. This  section  provides,  among  other 
things,  that  if  a  corporation  "shall  dissolve 
or  cease  doing  business  leaving  debts  unpaid, 
suits  in  equity  may  be  brought  against  all 
persons  who  were  stockholders  at  the  time, 
or  liable  in  any  way  for  the  debt  of  the  cor- 
poration, by  joining  the  corporation  in  such 
tniit,  and  each  stockholder  may  be  required 
to  pay  his  pro  rata  share  of  such  debts  or 
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Uabiliiies  to  the  extent  of  tihe  unpaid  por- 
tion of  bis  stock  after  exhausting  the  assets 
•of  such  corporation.  And  if  any  stockholder 
shall  not  have  property  enough  to  satisfy 
his  portion  of  such  debts  or  liaioilities..  then 
the  amount  shall  be  divided  equally  among 
all  the  remaining  solvent  stockholders."  The 
balance  of  §  25  provides  for  the  winding  up 
of  a  corporation  by  a  court  of  equity,  and 
the  appointment  of  a  receiver,  etc.  This 
portion  of  the  statute  is  not  involved  in  the 
present  action. 

It  will  thus  be  seen  that  the  plaintiff  in 
the  ease  at  -bar,  clothed  with  the  ample  pow- 
ers of  a  general  assignee  for  the  benefit  of 
creditors,  is  duly  authorized  by  the  first  por- 
tion of  this  section  to  proceed  agaiinst  stock- 
holders and  all  persons  liable  in  any  way  for 
the  debts  of  a  corporation  in  the  interest  of 
the  creditors,  the  corporation  having  ceased 
to  do  business  and  leaving  debts  unpaid. 
This  provision  ot  the  statute  evidently  au- 
thorizes the  general  assignee  to  bring  an 
omnibus  suit  in  the  state  of  Illinois  in  the 
interest  of  creditors  against  stockholders  and 
others  in  any  way  liable  to  contribute  to  the 
payment  of  the  corporsute  debts.  The  stat- 
utory limitation  of  recovery  against  a  stock- 
holder to  his  pro  rata  share  of  the  debts,  if 
it  be  less  than  the  amount  unpradd  upon  his 
stock  subscription,  is  merely  stating  the  rule 
in  equity  when  marshaling  the  assets.  If 
a  stockholder  of  an  insolvent  corporation 
owed  a  balance  on  his  stock  subscription  of 
^6,000,  and  it  was  made  to  appear  thsut  $3,000 
was  his  pro  rata  share  of  the  indebtedness, 
judgment  could  only  go  against  him  for  the 
latter  amount.  The  liability  now  sought  to 
be  enforced  does  not  rest  upon  the  provisions 
of  the  €rta/tirte  cited,  but  is  wholly  contractu- 
al, and  has  for  its  foundation  the  principles 
of  the  common  law.  We  do  not  approve  the 
position  of  appellant  as  set  forth  in  the  com- 
plaint cmd  his  brief,  that  he  depends  to  any 
extent  upon  the  Illinois  statute  cited  in  or- 
•der  to  maintain  this  action.  The  provisions 
of  §  25  of  the  Illinois  statute,  above  quoted, 
may  be  regarded,  so  far  as  this  action  is  con- 
cerned, as  enacting  the  existing  rule  of  the 
<Kmunon  law  as  to  the  right  of  a  creditor,  or 
his  representative,  in  case  of  insolvency,  to 
enforce  outstanding  contracts,  and  also  as 
putting  into  statutory  form  those  equitable 
principles  applicable  to  a  stockholder  whose 
unpaid  subscription  exceeds  the  pro  rata 
amount  due  from  him  in  paying  the  debts  of 
tihe  corporation.  The  fact  that  the  corpo- 
ration and  its  general  assignee  for  the  bene- 
fit of  its  creditors  are  the  creatures  of  the 
statute  does  not  qualify  the  rule  as  stated. 
A  corporaition  is  a  legal  entity,  with  the  un- 
limited right  to  sue  and  be  sued,  within  the 
lines  of  its  charter  powers.  An  examina- 
tion of  the  principles  underlying  this  action 
and  those  cases  that  are  supposed  to  con- 
demn it  will  lead  to  a  clearer  apprehension 
of  the  present  situation. 

The  demurrer  to  the  complaint  admits  that 
these  defendants,  residents  of  this  state,  are 
original  subscribers  to  the  stock  of  this  Illi- 
nois corporation,  and  that  they  are  still  in- 
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debted  for  balance  due  on  the  subscription. 
This  is  a  contract  liability  pure  and  simple, 
and  one  that  the  corporation,  if  solvent, 
could  have  enforced  m  the  courts  of  this 
state.  This  cause  of  aotion,  in  the  event  of 
corporate  insolvency,  vests  in  the  general  as- 
signee for  the  benefit  of  creditors,  or  in  a  re- 
ceiver duly  appointed.  It  has  been  held  that 
a  right  of  action  to  enforce  a  personal  liabil- 
ity of  the  stockholders  for  tne  d^ts  <rf  t 
corporation,  given  and  created  only  by  the 
statutes  of  the  state  of  the  corporation's 
domicil,  is  not  enforceable  in  anotiier  state, 
where  the  stockholder  resides,  upon  any 
obligation  of  comity;  but  it  has  frequently 
been  adjudged  that  the  contract  obligation 
assiuned  by  subscribing  to  the  stock  of  a 
corporation  can  be  thus  enforced.  Dayton 
V.  Borst,  31  N.  Y.  435,  and  cases  cited.  Sab* 
scribers  to  the  stock  of  a  corporation  incur 
a  debt  which  may  be  enforced  by  any  com- 
mon-law  or  equitable  remedy.  Mann  ▼. 
Cooke,  20  Conn.  178.  The  capital  stock  of 
a  corpore^tion  is  a  fund  set  apart  for  the  pay- 
ment of  its  debts.  It  is  a  substitute  for  the 
personal  liability  which  subsists  in  private 
copartnerships.  The  creditors  have  a  lieo 
upon  it  in  equity.  Unpaid  stock  is  as  much 
a  part  of  this  pledge  and  as  much  a  part  of 
the  assete  of  the  company  as  the  cash  whidi 
has  been  paid  in  upon  it.  Sanger  v.  Vpiohy 
01  U.  S.  56,  23  L.  ed.  220.  At  pages  60,  61, 
L.  ed.  222,  of  case  la^t  cited,  the  United 
States  Supreme  Ck)urt  says,  in  speaking  of 
unpaid  stock  subscriptions:  "Creditors  have 
the  same  right  to  look  to  it  as  to  anything 
else,  and  the  same  right  to  insist  upon  its 
paymezut  as  upon  the  payment  of  any  other 
debt  due  to  the  company.  As  regards  cred- 
itors, there  is  no  distinction  between  such  a 
demand  and  any  other  asset  which  may  form 
a  part  of  the  property  and  effects  of  the  cor- 
poration,"— citing  many  cases.  It  would 
speak  ill  for  rtate  convity  if  a  citizen  of  New 
York  could  go  to  Illinois,  and  in  good  faith 
subscribe  to  the  capital  stodc  of  a  corpora- 
tion, and  later  repudiate  his  obligation  to 
pay  a  balance  due  on  the  subscription,  and 
yet  not  be  liable  to  an  action  at  law  or  a  suit 
in  equity  in  our  own  courts,  in  the  name  of 
the  corporaition,  to  compel  him  to  perform 
his  contract  Fortunately  for  state  comity 
and  commercial  int^rity,  no  such  rule  of 
law  exists^  and  a  treditorr  whose  rights  rest 
in  contract  may  pursue  his  debtor  into  the 
courts  of  the  latter's  domicil. 

Several  cases  are  cited  as  holding  that  (hi? 
aotion  is  not  mainta4nable,  but  they  are  all 
clearly  distinguishable.  In  Marshall  v. 
Sherman,  148  N.  Y.  9,  34  L.  R.  A.  757.  a 
creditor  of  a  Kansas  banking  corporation 
brought  an  action  at  law  against  a  single 
stockholder,  residing  in  this  state,  to  cnforco 
a  liability  of  defendant  to  plaintiff  created 
by  the  Constitution  and  statutes  of  Kansas, 
which  imposed  upon  the  stockholder  a  li- 
ability for  the  debts  of  the  company,  in  addi- 
tion to  his  unpaid  subscription,  in  an 
amount  equal  to  l^e  stock  owned  by  him. 
Judge  O'Brien,  in  an  exhaustive  opinioUy 
dealt  with  thds  general  question,  expressing 
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the  aimniinous  opinion  of  the  court  that  the 
liability  sought  to  be  enforced  was  BtAtu- 
tory,  and  not  contractual,  and  could  only  be 
enforced  in  the  domicil  of  the  corporation. 
It  was  also  intimated  that,  if  the  action  was 
mainttfuinable  under  any  circumstances,  it 
could  not  be  instituted  at  law  by  a  single 
creditor  against  a  single  stockholder,  but  the 
proper  remedy  would  be  a  suit  in  equity  on 
b^ialf  of  all  the  creditora  against  all  the 
stockholders.  In  Bamea  v.  Wheaton,  80 
Hun,  8^  in  which  Mr.  Justice  Martin,  now 
a  memt)er  of  this  court,  wrote  a  carefully 
considered  opinion,  there  is  nothing  that 
mdlitates  against  the  maintenance  of  this  ac- 
tion. That  action  was  brought  by  the  plain- 
tiff, for  the  benefit  of  himself  and  the 
creditors  of  an  Ohio  corporation,  to  ascer- 
tain the  pro  rata  share  of  the  imiebtedneBS 
of  the  corporation  for  which  the  defendant 
was  severally  liable,  and  judgment  was 
prayed  for  the  amount.  The  defendant's  li- 
ability was  not  contractual,  but  imposed  by 
the  Constitution  of  Ohio,  which  provided 
thsit  a  stockholder  should  be  liable  over  and 
above  the  stock  owned  by  him,  and  any 
amount  unpaid  thereon,  in  a  further  sum, 
at  least  equal  in  amount  to  such  stock.  It 
was  held  that  this  liability  could  only  be  en- 
forced in  the  courts  of  Ohio  in  an  action  con- 
fonning  to  the  provisions  of  the  statute 
enacted  to  carry  out  the  constitutional  pro- 
vision crea/ting  it.  In  Cleveland,  L.  <£•  W.  R. 
Co.  V.  Kent,  87  Hun,  320,  the  action  was 
brought  by  the  creditor  of  a  corporation  to 
enforce  against  two  New  York  stockholders 
the  constitutional  and  statutory  liability 
existing  in  the  state  of  Ohio,  as  pointed  out 
above  in  Barnes  v.  Wheaton,  80  Hun,  8.  The 
complaint  was  dismissed  upon  demurrer,  and 
the  judgment  affirmed  on  appeal. 

Returning  to  the  case  at  bar,  we  have,  in 
brief,  this  oituaition  presented  under  the  de- 
murrer to  the  complaint:  This  action  is 
brought  on  behalf  of  all  the  creditors  of  the 
corporation,  who  number  115  or  more,  and 
is  against  all  the  original  stockholders  in 
thn  state,  they  being  the  only  ones  now  li- 
able, as  ail  stockholders  residing  in  states 
other  than  Illinois  and  New  York  are  in- 
solvent. The  legal  remedy  has  been  ex- 
hausted against  the  Illinois  stockholders,  ex- 
cept that  a  portion  of  the  amount  due  from 
one  defendant  may  be  collected.  Some  of 
the  New  York  stockholders  are  solvent  and 
some  are  not,  but  which  of  them  are  and 
which  are  not  is  unknown  to  the  plaintiif. 
The  present  indebtedness  of  the  corporation, 
after  crediting  all  amounts  collected  from 
stockholders,  has  been  ascertained  in  the 
Illinois  proceedings.  Under  the  law  of  Illi- 
nois, a  domestic  corporation  may  make  an 
assignment  for  the  benefit  of  it^  creditors, 
and  the  assignee  thereunder  may  maintain 
any  suit  or  action  that  the  insolvent  com- 
pany making  the  assignment  could  have 
maintained  if  suoh  assignment  had  not  been 
made. 

The  sole  question  to  be  determined  by  us 
at  this  time  is  whether  this  action  c;in  be 
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maintained,  and  we  are  not  concerned  with 
the  practi<»i  difficulties  that  plaintiff  may 
enoounter  in  establishing  to  the  satisfaction 
of  t^e  trial  court  the  just  pro  rata  share  of 
the  defendant  stockholders  in  the  payment 
of  the  indebtedness  of  this  insolvent  corpora- 
tion. We  are  of  opinion  that  this  action  is 
clearly  maintainable,  upon  principle  and  on 
authority.  A  subscription  to  the  stock  of 
a  corporation  creates  a  debt  enforceable,  at 
law  or  in  equity,  by  the  corporation  or  its 
legal  representative.  Sagory  v.  Dubois,  3 
Somdf.  Oh.  466;  Mann  v.  Pentz,  2  Sandf.  Oh. 
257;  Herkimer  Mfg.  d  Hydraulic  Co,  v. 
Small,  2  Hill,  127;  Troy  Tump,  d  R.  Co.  v. 
McChesney,  21  Wend.  296;  Mann  v.  Cooke, 
20  Conn.  178;  Hartford  d  N.  H.  R.  Co.  v. 
Kennedy,  12  Conn.  499;  Hartford  d  N.  H.  R. 
Co.  V.  Boorman,  12  Conn.  630;  Ward  v. 
QristDoldville  Mfg.  Co.  16  Conn.  593.  The  re- 
ceivers and  assignees  of  individuals  and  cor- 
porations domiciled  in  another  state  are  per- 
mitted, under  interstate  comity,  to  enforce 
the  contracts  of  such  individuals  and  corpo- 
rations in  the  state  of  the  debtor's  residence. 
In  Dayton  v.  Borst,  31  N.  Y.  435,  this  court 
held  the  capital  stock  of  a  New  Jersey  bank 
a  trust  fund  for  the  security  of  its  creditors, 
and  permitted  the  receiver  of  the  bank,  ap- 
pointed  in  New  Jersey,  to  recover  of  a  New 
York  defendant  the  amount  remaining  un- 
paid of  his  subscription  to  the  capital  stock. 
In  Petersen  v.  Chemical  Bank,  32  N.  Y.  21, 
88  Am.  Dec.  208,  it  was  held  that  the  as- 
signee of  a  foreign  executor  may  maintain 
an  action  in  the  courts  of  this  state  upon  a 
chose  transferred  to  the  assignee  by  the  ex- 
ecutor; also  that  the  title  of  the  foreign  ex- 
ecutor to  the  assets  of  the  estate  is  perfect, 
though  conferred  by  the  law  of  the  domicil. 
Judge  Denio  says,  at  page  43:  "Foreign 
corporations  may  become  parties  to  con- 
tracts in  this  state,  and  may  sue  or  be  sued 
in  our  courts  on  contracts  made  here  or  with- 
in the  jurisdiction  which  created  them."  In 
Toronto  General  Trust  Co.  v.  Chicago,  B.  d 
Q.  R.  Co.  123  N.  Y.  37,  H  was  held  that  a  for- 
eign testamentary  trustee,  having  title  to 
the  trust  estate,  may  recover  any  portion 
thereof  that  has  been  converted,  or  damages 
for  the  conversion,  without  having  the  will 
admitted  to  probate  here.  Judge  Earl 
pointed  out  that  the  trustee  stood  on  his  le- 
gal title,  and  his  position  was  to  be  distin- 
guished from  that  of  foreign  executors  or 
administrators,  who  cannot  sue  here  for  rea- 
sons of  public  policy,  as  the  courts  will  not 
aid  them  in  the  removal  of  the  assets  from 
this  state,  to  the  possible  prejudice  of  do- 
mestic creditors.  In  the  very  recent  case  of 
Mahon  v.  Ongley  Electric  Co.  156  N.  Y.  196, 
this  court  held,  Judge  Vann  writing  the 
opinion,  that  while  a  foreign  receiver  of  a 
foreign  corporation  cannot  maintain  an  ac- 
tion in  this  state  against  the  corporation  as 
sole  defendant,  for  the  sole  purpose  of  pro- 
curing the  appointment  in  this  state  of  an 
ancillary  receiver,  notes  and  accounts  may 
be  collected  by  the  usual  proceedings  in  our 
courts,  which  regard  a  foreign  receiver  as 
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repi  esentdng  the  original  owner,  and  open 
their  doors  to  him  as  they  do  to  a  domestic 
receiver.  The  learned  judge  cites,  fl.t  page 
201,  Barth  v.  Backus,  140  N.  Y.  230,  23  L.  R. 
A.  47 ;  Vanderpoel  v.  Garman,  140  N.  Y.  663, 
24  L.  R.  A.  548;  and  many  other  oases  sus- 
taining the  point  now  considered.  In  Mann 
V.  Cooke,  20  Conn.  178,  a  New  York  receiver 
of  an  insolvent  corporation  was  permitted 
to  8ue  in  Ck)nnecticut  for  balance  due  on  a 
stock  subscription.  In  Cooke  v.  Orange,  48 
Conn.  401,  the  receiver  of  an  insolvent  New 
Jersey  corporation  was  allowed  to  complete 
the  contract  of  a  manufacturing  corporation 
he  represented  with  the  town  defendant, 
and  afterwards  to  sue  for  work  and  materi- 
als in  the  courts  of  Conneoticut;  also  to  at- 
tack the  garnishee  process  sued  out  by  the 
creditors  of  the  local  defendant.  Pond  v. 
Cooke,  45  Conn.  126,  20  Am.  Rep.  668 ;  Blake 
Crusher  Co.  v.  New  Haven,  46  Conn.  473. 
The  case  at  bar  is  not  to  be  distinguished  in 
principle,  from  the  authorities  cited.  The 
plaintiff,  as  the  general  assignee  for  the  ben- 
efit of  creditors  of  an  insolvent  corporation, 
is  vested  with  the  legal  title  of  all  its  prop- 
erty, and  the  power  to  reduce  its  assets  to  pos- 
session, ana  his  title  is  perfect,  though  con- 
ferred by  the  law  of  the  domicil.  Petersen 
V.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec. 
208.  If,  as  in  Dayton  v.  Borst,  31  N.  Y.  435, 
the  receiver  of  a  bank  in  New  Jeresy  was 
allowed  to  come  into  our  court  and  recover 
the  amount  remaining  unpaid  of  a  stock  sub- 
scription, why  should  not  this  plaintiff,  as 
a  general  assignee,  be  permitted  to  institute 
a  similar  action  7  Can  it  be  said  that  there 
is  any  legal  distinction  to  be  drawn  between 
a  receiver  created  by  the  order  of  a  foreign 
court  and  a  general  assignee  created  by  a 
foreign  legislature?  The  plaintiff  does  not 
come  here  seeking  to  remove  asseta  from  this 
state  to  the  possible  prejudice  of  domestic 
creditors,  but  asks  that  he  be  permitted  to 
enforce  against  our  own  citizens  the  per- 
formance of  contracts  into  which  they  have 
entered  in  another  jurisdiction.  Public  pol- 
icy and  state  comity  both  require  tiiat  this 
request  should  be  granted. 

The  judgment  appealed  from  should  he  re- 
versed, that  of  special  term  affirmed,  with 
coflts,  and  the  question  certified  answered  as 
follows:  The  first  question  is  answered  in 
the  negative;  the  second  question  is  an- 
swered in  the  affirmative ;  the  third  question 
is  answered  in  the  negative. 

All  concur,  except  Gray  and  Martin,  JJ., 

not  voting. 

45  L.  R.  A. 


Hudson  G.  BUSH,  Respt^ 

V, 

BOARD  OF   SUPERVISORS  OP  ORANGE. 
COUNTY  et  al.,  Appts. 

(159  N.  Y.  212.) 

1.  Tbe  lefflalatvre  camBot  avtboriae 
taxation  for  the  purpose  of  malclmv 
fflfta  or  paying  gratuities  to  private  Indl- 
vldualSt  as  this  would  constitute  a  taking  of 
private  property  for  a  private  and  not  for  a 
public  use. 

2.  A  atatute  anthorlalnff  counties  to 
raise  by  ordinary  taxation  money  to 
be  paid  to  drafted  men  or  their  heirs  on 
account  of  services  In  the  Civil  War,  or  the 
payment  of  commutatloci  nkoney  in  lieu  there- 
of, Is  In  violation  of  Const,  art.  8,  I  11,  pro- 
hibiting gifts  by  counties  or  municipalities  of 
any  money  or  property  to  or  In  aid  of  any  in- 
dividual, association,  or  corporation. 

(June  6,  1809.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  of  a  Special  Term  for  Orange 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  the  levy  of  a  tax  to  make 
payments  provided  for  by  the  drafted  men'a 
act.    Affirmed. 

The  fact.s  are  stated  in  the  {pinion. 

Messrs.  F.  B.  Gilbert  and  IXrUliaat 
Hull,  with  Messrs.  Taylor  ft  Gardner, 
for  appellants: 

The  legislature  in  this  state  prior  to  the 
passage  of  the  act  of  1802  by  numerous  acts 
has  recognized  the  fact  tha»t  money  paid  by 
drafted  men  is  money  so  far  paid  in  the  in- 
terest of  the  public  and  for  the  public  bene- 
fit that  it  should  be  refunded  to  the  individ- 
uals so  paying. 

By  the  act,  chapter  20  of  the  Laws  of  1865, 
the  legislature  recognized  an  obligation 
which  the  people  were  under  to  refund  to  a 
certain  extent  the  money,  or  adjust  the 
claim  which  a  drafted  man  had  upon  the 

NoTB. — On  the  question  as  to  what  are  public 
purposes  for  which  taxes  may  be  collected  and 
used,  see  note  to  Daggett  ▼.  Colgan  (Cal.)  14  L. 
R.  A.  474  ;  also  Henderson  v.  London  &  L.  Ins. 
Co.  (Ind.)  20  L.  R.  A.  827;  Baltimore  &  E.  S. 
R.  Co.  y.  8pring  (Md.)  27  L.  R.  A.  72 ;  Hayes  T. 
Douglas  County  (Wis.)  31  L.  R.  A.  215;  Shelby 
County  Y.  Tennessee  Centennial  Exposition  Co. 
(Tenn.)  33  L.  R.  A.  717;  Reelfoot  Lake  Levee 
Dlst.  v.  Dawson  (Tenn.)  84  L.  R.  A.  725;  and 
State,  Douglas  County,  v.  Cornell  (Neb.)  39  L 
R.  A.  518. 
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public,  whether    he   served   himself   in   the 
army  or  furnished  a  substitute. 

Tahcr  V.  Erie  County  Supers,  131  N.  Y. 
438. 

Bj  numerous  acts  the  legislature  has  rec- 
ognized this  obligation. 

People,  Lowell,  v.  Westford  Auditors,  63 
Barb.  555,  38  How.  Pr.  23. 

The  justice  of  the  claim  of  the  drafted  men 
is  supported  by  the  fact  that  their  localities 
received  credit  upon  subsequent  calls  for  the 
jears  of  service  which  these  men  furnished. 

Taher  v.  Erie  County  Supers.  131  N.  Y.  438. 

That  credit  which  they  furnished  without 
any  aid  or  assistance  from  the  public  went 
to  relieve  the  rest  of  the  people. 

Refunding  is  an  equity,  not  a  gift. 

A  constant  and  uniform  construction  of 
•constitutioiial  provisions  by  every  depart- 
ment of  the  state  government  for  a  loiig 
period  of  years  will  have  great,  if  not  con- 
trolling, weight  upon  the  interpreting  of  1^- 
islative  acts  above  referred  to. 

The  legislature  and  every  department  in 
the  state  have  recognized  the  justice  and 
validity  of  acts  providing  for  the  payment 
•of  claims  of  this  character. 

People  V.  Home  Ins,  Co,  92  N.  Y.  337 ; 
Hills  V.  Peekskill  Sav.  Bank,  101  N.  Y.  497 ; 
<}uilford  V.  Chenango  County  Supers.  13  N. 
Y.  143;  Genet  v.  Brooklyn,  99  N.  Y.  306. 

Though  a  contract  for  reasons  of  policy 
may  be  so  far  void  that  an  action  cannot  be 
sustained  on  it,  if  a  moral  obligation  exists 
or  remains  it  would  be  going  very  far 
to  say  that  the  legislature  may  not  give  a 
l^al  sanction  to  that  obligation  on  account 
of   some    vested   constitutional    restriction. 

Cooley,  Const.  Lim.  6th  ed.  599. 

A  total  lack  of  public  interest  or  indebt- 
edness must  be  established  to  make  refund- 
ing a  gift. 

Brodhead  v.  Milwaukee,  19  Wis.  634,  88 
Am.  Dec.  711 ;  Speer  v.  Blairsville  School  Di- 
rectors, 60  Pa.  160;  Booth  v.  Woodbury,  32 
Conn.  118;  People,  Perkins,  v.  Hawkins,  46 
N.  Y.  9. 

Filling  quotas  is  a  public  purpose,  and 
held  constitutional. 

Speer  v.  Blairsville  School  Directors,  50 
Pa.  160;  Weister  v.  Hade,  52  Pa.  474;  Coff- 
man  v.  Keightley,  24  Ind.  509;  Lowell  v. 
Oliver,  8  Allen,  247;  Comer  v.  Folsom,  13 
Minn.  218;  State,  Ruckmdn,  v.  Demarest, 
32  N.  J.  L.  528 ;  Taylor  v.  Thompson,  42  111. 
9 ;  Stehbiiis  v.  Leaman,  47  111.  362 ;  Barbour 
v.  Camden,  51  Me.  608. 

Where  subsequent  legislation  made  valid 
an  act  to  pay  drafted  men  the  legislation 
was  sustained.  Where  legislation  had  not 
made  the  act  valid  other  action  in  that  line 
is  not  sustained,  as  towns  had  no  right  to 
act  without  legislative  authority. 

Hart  V.  Hclden,  55  Me.  672;  Brodhead  v. 
Milwaukee,  19  Wis.  625,  88  Am.  Dec.  711; 
Baldioin  v.  North  Branford,  32  Conn.  47; 
Booth  V.  Woodbury,  32  Conn.  118;  Waldo  v. 
Portland,  33  Conn.  363;  Butler  v.  Putney, 
43  Vt.  481 ;  Laughton  v.  Putney,  43  Vt.  485 ; 
Cox  V.  Mount  Tabor,  41  Vt.  28;  Crowell  v. 
Hopkinton,  45  N.  H.  9;  People,  Lowell,  v. 
45  L.  R.  A. 


Westford  Auditors,  63  Barb.  566;  Ouilford 
V.  Chenango  County  Supers.  "13  N.  Y.  143; 
Brewster  v.  Syracuse,  19  N.  Y.  116. 

Legislature  has  power  to  legislate  retro- 
actively. 

Weister  v.  Hade,  52  Pa.  474;  Lowell  v. 
Oliver,  8  Allen,  247 ;  Barbour  v.  Camden,  61 
Me.  608;  Hart  v.  H olden,  66  Me.  672;  Brod. 
head  v.  Milwaukee,  19  Wis.  626,  88  Am.  Dec 
711;  Waldo  v.  Portland,  33  Conn.  363;  But- 
ler V.  Putney,  43  Vt.  481 ;  Cox  v.  Mount 
Tabor,  41  Vt.  28;  Laughton  v.  Putney,  43 
Vt.  485 ;  People,  Lowell,  v.  Westford  Audit- 
ors, $3  Barb.  556. 

Gratitude  will  sustain  the  payment  of  a 
claim. 

Brodhead  v.  Milwaukee,  19  Wis.  626,  88 
Am.  Dec.  711;  Ouilford  v.  Chenango  County 
Supers.  13  N.  Y.  143. 

The  legislature  has  power  to  make  provi- 
sion for  the  payment  of  just  and  equitable 
claims. 

The  law  is  to  be  presimied  constitutional. 

Speer  V.  Blairsville  School  Directors,  60 
Pa.  160;  Weister  v.  Hade,  62  Pa,  474;  Coff- 
man  v.  Keightley,  24  Ind.  609;  Fletcher  v. 
Peck,  6  Cranch,  87,  3  L.  ed.  162;  Gloucester 
Ins.  Co.  V.  Younger,  2  Curt.  C.  C.  328; 
Cooley,  Const.  Lim.  6th  ed.  220,  279;  Gil- 
bert Elev.  R.  Co.  V.  Anderson,  3  Abb.  N.  C. 
434 ;  Re  New  York  Elev.  R.  Co.  70  N.  Y.  327 ; 
People,  Burrows,  v.  Orange  County  Supers. 
17  N.  Y.  236;  Ex  parte  M'Collum,  1  Cow. 
660;  People,  Sinkler,  v.  Terry,  108  N.  Y.  1; 
People,  Carter,  v.  Rice,  136  N,  Y.  473,  16  L. 
R.  A.  836;  People,  Williams,  v.  Dayton,  55 
N.  Y.  367. 

Messrs.  'WiUian  D.  Guthrie  and  CatI 
A.  De  GersdoHf,  for  respondent: 

It  was  the  personal  duty  of  drafted  men 
as  citizens  of  the  United  States  to  render 
military  service.  No  valid  tax  can  be  laid 
upon  the  plaintiff's  property  to  reimburse 
any  drafted  man,  who,  without  any  promise 
from  town  or  state  aiid  solely  in  order  to 
avoid  performing  military  duty,  paid  for  a 
substitute  and  thereby  received  immunity 
from  military  service. 

Those  drafted  men  who  sent  substitutes 
did  so,  not  for  the  public  benefit,  but  to  pro- 
cure personal  immunity  from  a  legal  duty  to 
the  govermnent,  which  duty  they  were  un- 
able to  perform  or  shrank  from  performing. 
They  received  the  only  eouivalent  which  they 
expected  or  deserved,  in  the  enjoyment  of  such 
immunity. 

The  levy  of  such  a  tax  as  the  law  of  1892 
authorizes  is  an  abuse  of  the  power  oi  taxsr 
tion,  and  unconstitutional. 

Cooley,  Const.  Lim.  6th  ed.  280;  Cooley. 
Taxn.  2d  ed.  137 ;  People,  Peake,  y.  Columbia 
County  Supers.  43  N.  Y.  130;  Freeland  v 
Hastings,  10  Allen,  670;  Mead  v.  Acton^ 
139  Mass.  341.;  Perkins  v.  Milford,  59  Me. 
315;  Moullon  v.  Raymond,  60  Me.  121 ;  Kelly 
V.  Marshall,  69  Pa.  319;  Ferguson  v.  Land- 
ram,  1  Bush,  548;  Johnson  v.  Campbell,  49 
111.  316;  Washington  County  v.  Berwick,  56 
Pa.  466;  Susquehanna  Depot  v.  Barry,  01 
Pa.  317;  Amity  Twp.  v.  Reed,  62  Pa.  442; 
Miller   v.    Grandy,    13    Mich.    540;    Frey  v. 
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Fond  du  Lac,  24  Wis.  204;"  Opinion  of 
Justices,  52  Me.  696  Appx.;  Thompson  v. 
Pittston,  50  Me.  545;  Comins  v.  Eddington, 
64  Me.  65;  Mercer  v.  Floyd,  24  Misc.  164; 
Crowell  V.  Hopkinton,  46  N.  H.  9;  Bowles 
V.  Landaff,  59  N.  H.  164. 

The  power  of  t&xation  vested  in  the  legisla- 
ture can  only  be  exercised  for  a  public  pur- 
pose, and  taxation  for  the  payment  of  gratu- 
ities to  individuals  is  unconstitutional  and 
void. 

Citizens'  8av,  d  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  466 ;  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  30  Am.  Rep.  323 ;  Spenper  v. 
Merchant,  100  N.  Y.  686;  Lowell  v.  Boston, 
111  Mass.  454,  15  Am.  Eep.  39;  William 
Deering  d  Co.  v.  Peterson  (Minn.)  77  N.  W. 
668;  Allen  v.  Jay,  60  Me.  124,  11  Am.  Rep. 
186;  Ouilford  v.  Chenango  County  Supers, 
13  N.  Y.  143;  Breu?ster  v.  Syracuse,  19  N. 
Y.  116;  Baldwin  v.  New  York,  2  Keyes,  387 ; 
Weismer  v.  Douglas,  64  N.  Y.  91,  21  Am. 
Rep.  686;  Re  Jacobs,  89  N.  Y.  98,  60  Am.  Rep. 
636;  Re  Bums,  165  N.  Y.  23;  Marion  Twp. 
Bd,  of  Edu.  V.  State,  61  Ohio  St  631, 25  L.  R. 
A.  770. 

The  act  of  1892  is  unconstitutional  and 
void  because  in  conflict  with  art.  8,  §  10,  of 
the  state  Constitution,  as  follows: 

"Sec.  10.  No  county,  city,  town,  or  vil- 
lage shall  hereafter  give  any  money  or  prop- 
erty, or  loan  its  money  or  credit,  to  or  in 
aid  of  any  individual,  association,  or  corpo- 
ration. .  .  .  This  section  shall  not 
prevent  such  county,  city,  town^  or  village 
from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  be  authorized  by 
law." 

White  V.  Inebriates*  Home,  141  N.  Y.  123; 
Sun  Printing  d  Pub.  Asso.  v.  New  York,  152 
N.  Y.  257,  37  L.  R.  A.  788;  Broum  v.  Mary- 
land, 12  Wheat.  419,  6  L.  ed.  678;  People, 
Burby,  v.  Howland,  166  N.  Y.  270,  41  L.  R. 
A,  838;  Falconer  v.  Buffalo  d  J.  R.  Co.  69 
N.  Y.  491 ;  People,  Hetfield,  v.  Fort  Edward 
Trustees,  70  N.  Y.  28. 

The  act  of  1892,  unconstitutional  in  it- 
self, cannot  be  upheld  by  equities  in  indi- 
vidual cases  or  by  reference  to  chapter  29, 
Laws  of  1865,  and  payments  made  thereun- 
der to  the  counties  or  towne  of  the  state. 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Coxe  v.  State,  144  N.  Y.  396; 
Montana  Co.  v.  St.  Louis  Min.  d  Mill.  Co. 

152  U.  S.  160,  38  L.  ed.  398;  Colon  v.  Lisk. 

153  N.  Y.  188;  Re  South  Market  Street,  67 
Hun,  694. 

Per  Gnriams 

This  was  a  taxpayer's  action  to  restrain 
the  board  of  supervisors  from  proceeding  to 
levy  a  tax  upon  one  of  the  towns  of  Orange 
county  in  order  to  pay  the  claims  of  certain 
persons  or  their  heirs  who  were  drafted  in- 
to the  militai'y  service  of  the  United  States, 
or  had  commuted  in  lieu  of  such  service,  un- 
der the  act  of  Ck>n^ess  of  March  3,  1863,  en- 
titled "An  Act  for  Enrolling  and  Calling  Out 
the  National  Forces,  and  for  Other  Pui*- 
poses."  The  parties  seeking  to  enforce  the 
claims  proceeded  regularly  under  the  provi- 
45  L.  R.  A. 


sions  of  chapter  664  of  the  Laws  of  1892. 
It  will  be  seen  that  under  the  provisions  of 
this  statute  the  supervisors  are  directed  to 
levy  the  tax  in  certain  cases,  and  upon  due 
proof  that  certain  conditions  specified  have 
been  complied  with,  -The  courts  below  have 
sustained  the  action,  and  restrained  the 
supervisors  and  the  authorities  of  the  town 
from  proceeding  under  the  act  on  the  sole 
ground  that  t£e  enactment,  in  its  entire 
scope  and  purpose,  is  in  conflict  with  the 
Constitution,  and  therefore  void.  That  is 
the  only  question  necessary  to  consider  up- 
on this  appeal.  The  statute,  in  substance, 
empowers  and  directs  the  supervisors  of  the 
several  counties,  upon  a  petition  of  a  ma- 
jority of  the  taxpayers,  to  raise  by  ordinary 
taxation  the  money  needed  to  pay  to  any 
drafted  man  who  served  personally  in  the 
civil  war,  or  paid  commutation  money,  or  to 
the  heirs  of  any  such  man^  the  sum  of  $300, 
with  the  interest  thereon  for  a  period  of 
about  thirty  years. 

Every  government  must  possess  the  in- 
herent right  or  power  to  call  upon  its  citi- 
zens to  perform  military  duty  in  time  of 
war.  The  exercise  of  this  power  involves  the 
right  of  self-preservation,  and  that  right  in 
the  government  imposes  upon  the  citizen  a 
corresponding  duty  to  render  such  services 
whenever  the  emergency  arises,  and  it  is  de- 
manded of  him.  The  government  must 
necesarily  be  the  judge  of  the  necessity  for 
requiring  the  performance  of  this  duty. 
This  i>ower  was  called  into  action  by  the  act 
of  Congress  referred  to  since  it  provided  for 
a  conscription  to  recruit  the  army.  The  in- 
dividuals selected  in  the  manner  provided  by 
the  act  were  under  obligations  to  serve,  but 
they  were  permitted  to  commute  such  serv- 
ices, or  pay  in  lieu  thereof  to  the  govern- 
ment a  specified  sum  of  money.  The  legis- 
lation which  the  courts  below  have  con- 
demned attempted  to  authorize  taxaticHi  for 
the  purpose  of  refunding  to  the  person  who 
paid,  or  his  heirs,  the  moneys  expended,  with 
interest,  and  to  pay  to  the  person  who  per- 
sonally sensed  under  the  call,  or  to  his  heirs, 
a  like  sum  with  interest.  The  power  to  im- 
pose taxes,  general  or  local,  which  rests  with 
the  legislature,  is  without  much  express  re- 
striction in  the  Constitution,  and  yet  even 
this  power  cannot  be  said  to  be  absolute. 
On  general  principles  it  has  at  least  one 
limitation,  and  that  is  that  the  money  to  be 
raised  must  be  required  for  some  purpose 
that  in  some  sense,  at  least,  can  be  said  to 
be  public.  The  legislature  cannot  authorize 
taxation  for  the  purpose  of  making  gifts  or 
paying  giatuities  to  private  individuals. 
It  is  quite  clear  that  this  was  the  purpose 
of  the  act  in  question.  The  individuals  for 
whose  benefit  the  tax  was  to  be  levied  under 
the  act  had  no  claim,  legal  or  equitable, 
against  the  town  or  county  where  the  money 
was  to  be  raised  by  taxation.  Those  who 
actually  served  under  the  conscription  only 
discharged  their  obligations  to  the  general 
government.  Those  who  ccmunuted  simply 
paid  so  much  money  in  order  to  be  relieved 
from  the  obligation  to  render  military  serv- 
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ice.  In  either  case  the  individual  did  noth- 
ing more  than  to  discharge  his  obligations 
to  the  goveriunent  as  a  citizen  and  hence  he 
bad  no  claim  against  the  locality  to  reim- 
burse him  for  what  he  was  obliged  to  do. 
The  fact  that  a  majority  of  the  taxpayers  re- 
quested the  sviipervisors  to  levy  the  tsix  is  of 
DO  importance.  Majorities,  however  potent 
in  many  respects,  have  no  power  to  impose 
taxes  u|M>n  the  minority  for  the  purpose  of 
raising  money  to  be  devoted  to  gifts  or 
gratuities  to  individuals.  We  think  that, 
under  the  general  principles  which  control 
the  exerci^  of  the  power  of  taxation,  the 
legislature  had  no  power  to  pass  the  act  in 
question.  It  did  not  attempt  to  authorize 
fixation  for  any  public  purpose,  but  was,  in 
efTect.  a  method  of  taking  private  property, 
not  for  any  public  use,  but  for  the  benefit  of 
private  individuals.  Legislation  of  this 
diaracter  has  often  been  questioned  in  the 
courts,  and  quite  uniformly  condemned. 
Taber  v.  Erie  County  Supers.  131  N.  Y.  432; 
Perkins  v.  Milford,  59  Me.  315;  Moulton  v. 
Raymond,  60  Me.  121;  Freeland  v,  Hast- 
ings, 92  Mass.  570;  Mead  v.  Acton,  139  Mass. 
341:  Kelhj  v.  Marshall,  69  Pa.  319;  Fergu- 
ion  V.  Landram,  1  Bush,  548.  The  amend- 
ments to  the  Constitution  of  this 
state  adopted  in  1874  imposed  an  ad- 
ditional limitation  upon  the  power  of  the 
legifslature  to  authorize  taxation  in  counties 
or  towns  for  private  or  local  purposes.    By 


I  II,  art  8,  it  was  enacted  that  no  county, 
city,  town,  or  village  shall  hereafter  give 
any  money  or  property  to  or  in  aid  of  any 
individual,  association,  or  corporation,  nor 
shall  any  such  county,  city,  town,  or  village 
be  allowed  to  incur  any  indebtedness  except 
for  county,  city,  town,  or  village  purposes. 
The  statute  in  question  provides  for  the  im- 
position of  the  tax  upon  the  town  to  raise 
money  for  the  payment  of  claims  which  there 
was  no  legal  or  moral  obligation  on  the  part 
of  the  town  to  pay,  and  hence  it  is  in  conflict 
with  the  provision  of  the  Constitution  above 
referred  to,  which  forbids  the  town  from  giv- 
ing any  money  to  or  in  aid  of  an  individual. 
The  action  of  the  town  authorities  in  audit- 
ing or  recognising  the  claims  as  obligations 
to  be  paid  by  taxation  or  similar  action  by 
the  supervisors,  all  of  which  is  contemplated 
by  the  statute,  also  violates  the  restriction 
against  incurring  obligations  for  other  than 
county  or  town  purposes.  Whatever  other 
merit  these  demands  may  have,  it  is  quite 
clear  that  money  raised  to  pay  them  by  taxa- 
tion on  tlie  county  or  town  cannot  with  any 
propriety  be  said  to  be  raised  for  a  county 
or  town  purpose.  So  we  think  that  the 
courts  below  were  right  in  deciding  that  the 
statute  was  violative  of  the  Constitution. 

The  judgment  must  therefore  he  affirmed, 
u:ith  costs. 

All  concur. 


RHODE  ISLAND   SUPREME  COURT. 


Denis  ROBILLARD 

V. 

soci^rrfe  ST.  jean  baptiste  de  cen- 

TREVILLE. 


( 


.R.  I. 


) 


iBsanltF  i«  Incladed  In  the  word  "sickness" 
as  used  In  the  by-laws  of  a  beneflclal  society. 


A 


(June  14,  1898.) 

"^TON  to  recover  sick  benefits  under  the 
-laws  of  the  defendant  society.      Judg- 
ment for  plaintiff. 
Tlie  facts  are  stated  in  the  opinion. 
.Ifr.  Ambrose  Ghoquet  for  plaintiff. 
Mr.  A.  R.  Greene  for  defendant. 

Matteson,  Ch.  J.,  delivered   the   opinion 

of  the  court: 

This  is  an  action  to  recover  from  the  de- 
fendant, a  beneficial  society,  moneys  claimed 
to  be  due,  under  the  by-laws  of  the  socie'ty, 
as  siok  benefits.  The  facta,  as  shown  by  the 
aj?reed  statement,  are  as  follows:  In  1887 
Denis  Robillard  joined  the  defendant  society, 
and  some  time  in  1890,  while  still  a  member, 
became,  or  was  discovered  to  be,  insane,  and 


Note. — For  Insanity  as  affecting  condition  as 
to  suicide  In  life  insurance  policy,  see  note  to 
Mutual  L.  Ins.  Co.  v.  Wiswell  (Kan.)  35  L.  R. 
A.  258. 
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was  paid  by  the  defendant  the  benefits  to 
which,  as  an  insane  person,  he  was  entitled 
under  the  by-laws  of  the  society  then  in 
force,  for  a  period  of  a  year  or  more,  and  un- 
til September  1,  1892.  Those  by-laws  were 
as  follows:  "Art.  28.  Of  Benefits.  Sec- 
tion 1.  A  member  who  f9hal\  find  himself 
completely  incapable  of  working  on  account 
of  sickness,  accident,  or  mental  alienation 
shall  receive  five  dollars  per  week,  so  long 
as  he  shall  furnish  proper  certificates." 
"Sec.  3.  When  a  member  shall  have  received 
two  hundred  dollars  for  the  same  sickness, 
with  or  without  intermission  allowing  him 
to  work,  but  never  being  completely  cured,  he 
then  shall  be  entitled  only  to  two  dollars  per 
week."  In  May,  1892.  5  1  of  these  by-laws 
was  amended  by  striking  out  the  words 
"mental  alienation,"  and  so  as  to  read  as 
follows:  "Section  I.  A  member  in  good 
standing,  who  finds  himself  completely  in- 
capable of  working  on  account  of  sickness  or 
accident  shall  receive  five  dollars  per  week 
so  long  as  he  shall  furnish  proper  certifi- 
cates." These  amendments  took  efTect  Sep- 
tember 1,  1892.  Robillard,  after  it  was  known 
that  he  was  insane,  was  removed  from  Bos- 
ton, where  he  was  then  living,  to  Long  Point, 
in  the  dominion  of  Canada,  and  was  sup- 
ported in  an  institution,  at  public  expense, 
until  his  decease,  intestivte,  May  20,  1896, 
At  the  time  of  his  death  he  was  still  a  mem- 
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ber  of  the  society ,  in  good  standing,  and  the 
society  paid  his  death  benefits.  From  the 
time  the  amended  by-laws  took  effect,  Sep- 
tember 1,  1892,  the  society  ceased  to  pay 
him  any  benefits  on  account  of  his  insanity 
«or  mental  alienation,  and  he  never  was  enti- 
tled to  any  benefits  for  physical  malady  or 
sickness,  as  distinguished  from  mental  alien- 
ation or  insanity.  This  suit  was  brought  in 
-the  lifetime  of  Robillard  by  his  guardian, 
and  since  his  death  has  been  prosecuted  by 
the  administrator  on  his  estate  in  this  state. 
The  sum  claimed  is  $322,  being  for  benefits  at 
^he  rate  of  $2  per  week  from  the  time  when 
the  amendment  of  the  by-laws  a«  stated 
•above  took  effect,  September  1,  1892,  to  Oc- 
tober, 1895,  when  this  sui^  was  brought. 
'The  question  raised  is :  "Was  Robillard  en- 
titled, on  the  facts  stated,  to  benefits  because 
'Of  mental  alienation  or  insanity,  after  the 
'date  on  which  the  amendments  to  the  by-laws 
went  into  effect,  September  1,  1892?"  We 
think  the  question  must  receive  an  affirma- 
tive answer.  The  word  "sickness,"  as  used 
in  the  by-laws  of  beneficial  societies,  is  con- 
strued to  include  insanity.  In  McCullough 
-V.  Expressman* 8  Asao.  133  Pa.  142,  150,  7  L. 
R.  A.  210, — a  suit  against  a  beneficial  associ- 
ation,— Mr.  Justice  Mitchell  remarks :  "That 
insanity  is  a  sickness  in  some  senses  of  the 
word  is  beyond  question,  and  such  legal  au- 
thorities as  appear  to  have  considered  the 
question  hold  that  it  is  sickness  within  the 
meaning  of  sueh  charters  and  articles  of  as- 
sociation as  the  defendant's."  And  in  Kelly 
V.  Ancient  Order  of  Hibernians,  9  Daly,  292, 
Mr.  Justice  Van  Brunt  says:  "Insanity 
has  always  been  considered  a  disease,  and 
comes  strictly  within  the  meaning  of  the 
term  'sickness.*  '*  In  Pellazzino  v.  Oerman 
Catholic  at.  Joseph  8oc.  16  Ohio  L.  J.  27, 
it  seems  to  have  been  assumed,  without  ques- 
tion by  either  party,  that  insanity  entitled 
a  member  of  such  a  society  to  sick  benefits. 
See  also  Burton  v.  Eyden,  L.  R.  8  Q.  B.  295, 
in  which  it  was  held  that  insanity  was  sick- 
ness, within  the  meaning  of  the  rules  of  a 
friendly  society,  by  which  any  member 
should  receive  eight  shillings  per  week  dur- 
ing any  sickness  or  accident  that  might  be- 
fall him^  unless  by  rioting  or  drunkenness. 
Blackburn,  J.,  says:  "I  am  of  the  opinion 
that  lunacy  is  sickness,  within  the  meaning 
of  the  rules  of  this  society.  ...  It  cer- 
tainly seems  to  me  that  lunacy  is  a  sickness 
affecting  the  health  of  the  body  in  such  a 
way  as  to  prevent  a  man's  ability  for  earning 
his  livelihood.  If  it  were  not  the  intention 
to  include  it,  the  rules  of  the  society  should 
be  framed  so  as  expresisly  to  exclude  it." 
And  Quain,  J.,  in  the  same  case,  states:  "I 
am  also  of  opinion  that  insanity  is  sickness 
within  the  society's  rules."  Perhaps  the  de- 
fendant intended  by  its  amendment  of  the 
by-laws  of  May,  1892.  striking  out  the  words 
"•'mental  alienation."  that  its  members  should 
no  longer  be  entitled  to  sick  benefits  on  the 
ground  of  insanity,  since  it  ceased  to  pay 
sick  benefits  to  Robillard  from  the  time  these 
amendments  went  into  effect.  But,  if  such 
-was  its  intention,  it  apparently  became 
45  L.  R.  A. 


aware  of  its  failure  to  accomplish  that  end 
by  the  amendment,  for  in  the  revision  of  its 
constitution  and  by-laws  in  1896,  when  it 
re-enacted  the  amended  by-law,  it  implied- 
ly recognized  sickness  as  including  mental 
alienation  by  adding  to  the  by-law  as  it  pre- 
viously stood  a  clause  limiting  its  liability, 
so  that  the  by-law  now  reads  as  follows: 
"Art.  30.  Of  Benefits.  Section  1.  A  mem- 
ber in  good  standing,  who  finds  himself  in- 
capable of  working  on  account  of  sickness  or 
accident,  shall  receive  five  dollars  per  week 
80  long  as  he  shall  furnish  proper  certifi- 
cates. However,  the  society  shall  not  pay 
benefits  for  mental  alienation  when  insane 
members  shall  be  at  the  charge  of  the  state 
or  any  institution  where  those  persons  are 
gratuitously  supported." 

Having  answered  the  question  in  the  af- 
firmative, judgment  must  he  rendered  for 
the  plaintiff,  in  accordance  with  the  stipula- 
tion of  the  parties,  for  $322  and  costs. 


Theodore  W.  PHILLIPS 

V. 

PROVIDKNCE     STEAM    ENGINE     COM- 
PANY ei  al. 


{ 


U.  I. 


) 


1.  A  corporation  nnable  to  pro  ob  may 

dispose  of  its  property  by  a  majority  vote. 
In  the  absence  of  unfairness,  oppression,  or 
fraud. 

2.  A  reoelirer  irlll  not  be  appointed  at 
•nit  of  a  ntlnorltjr  •tockbolder  for  a 
corporation  which  is  unable  to  go  on  witb 
its  business,  when  the  majority  stockholders 
have  agreed  on  a  reasonable  arrangement  for 
the  disposal  of  all  its  property  for  a  fair 
price,  on  a  private  sale. 

8.  A  private  sale  off  lt«  property*  made 
by  a  corporation  'which  Is  nnable  to 
IKO  on  with  Its  business,  will  not  be  dis- 
turbed at  suit  of  a  minority  stockholder  and 
a  sale  ordered  at  public  auction,  merely  be^ 
cause  he  deems  that  the  agreed  price  is  In* 
adequate,  and  that  part  of  the  property  Is 
worth  more  than  the  price  at  which  it  Issched- 
uled,  where  he  does  not  show  that  more, 
or  even  as  much,  would  be  offered  for  the 
whole  property  if  sold  at  auction. 

(May  14,  1899.) 

SUIT  in  equity  to  enjoin  the  defendant 
corporation  from  disposing  of  its  prop- 
erty.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  8.  Baker  and  Iiewis  A. 
Waterman,  for  complainant: 

A  corporation  when  it  finds  itself  unable 
to  carry  on  business  at  a  profit  may  be  dis- 
solved by  vote  of  stockholders  holding  a  ma- 
jority of  the  stock. 

Note. — »Dn  the  question  of  the  power  to  ap- 
point receivers  of  corporations  where  no  other 
relief  is  asked,  see  note  to  Supreme  Sitting.  0. 
of  I.  H.  V.  Baker  (Ind.)  20  L.  R.  A.  210:  Whit- 
ney V.  Hanover  Nat.  Bank  (Miss.)  23  L.  a  f- 
531 ;  and  State,  Merriam,  v.  Rosa  (Mo.)  23  u 
R.  A.  534. 
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Boston  d  P.  R.  Corp,  v.  Tfeto  York  d  N.  E, 
R,  Co.  13  R.  I.  260. 

But  if  the  purpose  of  such  dissolution  is 
not  the  bona  fide  discontinuance  of  the  busi- 
ness, but  is  the  continuance  of  that  business 
by  another  new  corporation,  then  the  better 
rule  is  that  a  dissenting  stockholder  may 
prevent  the  sale,  even  though  it  is  made 
"with  a  view  to  dissolution  of  the  corporation. 

2  Cook,  Stock  &  Stockholders  &  Corp. 
Law,  S  667;  4  Thomp.  Corp.  §  4548. 

The  only  way  to  ascertain  the  real  value  of 
the  property  is  by  a  public  sale  of  it,  and  the 
<lis8enting  stockholders  may  insist  upon  this. 

2  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
i  668 ;  Mason  v.  Petvahic  Min.  Go.  133  U.  S. 
50,  33  L,  ed.  524;  Wilson  v.  Proprietors  of 
Central  Bridge,  9  R.  I.  590;  6  Thomp.  Corp. 
^  6644;  4  Thomp.  Corp.  5  4648. 

The  case  at  bar  is  more  similar  to  a  part- 
nership than  almost  any  case  of  a  corpora- 
tion that  could  be  found. 

Each  partner  has  a  right  to  a  sale  to  the 
highest  bidder. 

2  Lindley,  Psarn.  *557 ;  Rowlands  v. 
Evans,  30  Beav.  302;  Burdon  v.  Barkus,  4 
De  G.  F.  &  J.  42. 

Phillips  had  as  much  right  to  purcliase  the 
property  of  the  said  corporation  as  the  ma- 
jority stockholders  did. 

Featherstonhaugh  v.  Fenioick,  17  Ves.  Jr. 
^98;  Little,  Partn.  ♦692;  Collyer,  Partn.  § 
226;  Williams  v.  Wilson,  4  Sandf.  Ch.  379. 

The  complainant  has  a  right  to  the  in- 
junction prayed  for,  and  to  the  appointment 
of  a  receiver. 

2  Cook,  Stock  &  Stockholders  &  Corp.  Law, 
§  894;  Mills  V.  Central  R.  Co.  41  N.  J.  Eq. 
1 ;  McKean  v.  Vick,  108  111.  373 ;  2  Bates, 
Partn.  S  740;  Smith,  Receiverships,  306; 
High,  Receivers,  §  632;  Tillingliast  v. 
Champlin,  4  R.  L  173,  67  Am.  Dec.  610; 
Clegg  v.  Fishtoick,  1  Macn.  &  G.  294;  Dan. 
Cb.  PI.  &  Pr.  ♦1729;  Parsons,  Partn.  S  346; 
Jetinings  v.  Chandler,  10  Wis.  21. 

If  this  court  should  hold  that  the  circum- 
stances of  this  case  do  not  justify  the  ap- 
pointment of  a  receiver,  the  value  of  the  com- 
plainant's interest  in  this  corporation  should 
be  ascertained  under  the  direction  of  the 
court,  or  by  public  auction. 

Mason  v.  Petcahic  Min.  Co.  133  U.  8.  50, 
^3  L.  ed.  624 :  Baltimore  d  O.  R.  Co.  v.  Can- 
non,  72  Md.  493. 

Messrs.  Comstook  ft  Gardner,  for  re- 
spondents : 

The  question  of  the  wisdon  of  the  sale  is 
a  matter  which  the  corporation,  acting  in 
the  ordinary  way  by  vote  of  its  stockholders, 
should  be  allowed  to  determine  for  itself. 

Peabody  v.  Westerly  Waterworks,  20  R.  I, 
176;  Treadwell  v.  Salisbury  Mfg.  Co.  7 
Gray,  393,  66  Am.  Dec.  490. 

In  order  to  render  proper  the  interference 
by  the  court  with  the  contemplated  actii>n 
of  a  majority  of  the  stockholders  in  a  corpo- 
ration, within  its  corporate  powers,  a  case 
must  be  made  out  which  plainly  shows  that 
such  action  is  so  far  opposed  to  the  true  in- 
terests of  the  corporation  as  to  lead  to  the 
clear  inference  that  no  one  thus  acting  could 


be  influenced  by  any  honest  desire  to  secure 
such  interests,  but  that  he  must  have  acted 
with  intent  to  subserve  some  outride  purpose 
regardless  of  the  consequences  to  the  com- 
pany and  in  a  manner  iniconsisteni  with  its 
interests. 

Gamble  v.  Queens  County  Water  Co.  123 
N.  Y.  01,  9  L.  R.  A.  527 ;  Dudley  v.  Kentucky 
High  School,  9  Bush,  676;  Northwest 
Transp.  Co.  v.  Beatty,  L.  R.  12  App.  Cas.  689 ; 
Story  V.  Jersey  City  d  B.  P.  PI.  Road  Co.  16 
N.  J.  Eq.  13,  84  Am.  Dec.  134. 

The  fact  that  the  pledgee  of  the  majority's 
stock  in  the  Providence  Steam  Engine  Com- 
pany is  to  become  a  stockholder  in  the  Provi- 
dence Engineering  Works,  to  whom  it  is  pro- 
posed to  sell  the  property  of  the  Providence 
Steam  Engine  Company,  affords  no  reason 
for  enjoying  the  sale  which  is  otherwise  a 
fair  and  reasonable  one. 

6  Thomp.  Corp.  S  6642,  and  cases  cited. 

There  is  absolutely  no  justification  or  oc- 
casion shown  for  the  appointment  of  a  re- 
ceiver of  this  corporation  nor  the  judicial 
sale  of  its  assete. 

Stiness,  J.,  delivered  the  opinion  of  the 
court : 

The  complainant,  a  stockholder,  seeks  to 
restrain  the  respondent  corporation  from  dis- 
posing of  its  property.  The  company  is  do- 
ing business  under  an  extension  by  its  credit- 
ors, in  the  terms  of  which  an  instalment  be- 
comes due  in  November  next.  It  is  agreed 
that  this  cannot  be  met,  and  that  the  com- 
pany will  be  unable  to  go  on  in  business,  be- 
cause the  creditors  refuse  a  further  exten- 
sion. In  view  of  these  facts,  an  arrange- 
ment has  been  made  to  form  a  new  company, 
in  which  creditors  holding  extension  notes 
will  take  preferred  stock  to  the  extent  of  one 
half  of  their  claims,  while  other  subscribers 
will  furnish  enough  cash  to  pay  for  the  plant 
and  provide  a  working  capital.  The  terms 
of  the  proposed  sale  give  to  the  present  stock- 
holders $70,000  over  and  above  the  indebted- 
ness of  the  company,  amounting  to  about 
$228,000,  making  a  total  payment  of  about 
$298,000.  The  estimates  of  the  value  of  the 
property  vary  from  $327,000  to  $397,000,— 
the  latter  being  the  complainant's  estimate, 
— but  it  does  not  appear  that  either  party 
has  reason  to  expect  that  either  sum  would 
be  realized  at  a  forced  sale.  This  is  not  a 
sale  in  which  the  other  stockholders  are  to 
gain  any  advantage,  beyond  the  privilege, 
which  is  also  offered  to  the  complainant,  of 
taking  his  porportionate  amount  of  cash  or 
its  equivalent  stock  in  the  new  company,  as 
he  may  prefer.  It  is,  in  effect,  a  cash  sale 
to  strangers,  approved  by  stockholders  rep- 
resenting 3,676  shares  against  76  held  by  the 
complainant.  While  this  majority  cannot 
affect  any  rights  to  which  he  is  entitled,  it 
tends  to  show  a  fair  price.  It  is  a  well- 
known  result,  to  which  courts  of  justice  can- 
not be  blind,  that  large  plants  of  this  kind 
are  often,  if  not  usually,  sold  at  a  great  sacri- 
fice in  case  of  a  forced  sale.  We  should  not 
have  to  go  outside  of  the  records  of  our  own 
court  to  find  proof  of  this  fact.    A  sale  being 
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necessary,  the  question  is,  How  Sihall  it  be 
made?  The  prayer  of  the  bill  is  that  a  re- 
ceiver may  be  appointed,  that  the  business 
may  be  wound  up  and  the  company  dis- 
solved ;  and  the  argument  is  that  the  sale  of 
the  effects  should  be  at  public  auction.  The 
question,  then^  is  whether  the  complainant 
ifi  entitled  to  such  a  decree. 

There  is  a  difference  of  opinion  as  to  the 
power  of  a  corporation  to  sell  its  entire  prop- 
erty, and  thus  practically  to  retire  from 
business.  Some  courts  hold  that  it  may  be 
done  by  the  consent  of  all  the  stockholders 
(7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  734,  note 
1),  and  others  hold  that  it  may  be  done  by 
a  majority  (Id.  notes  2-4).  All  of  the  au- 
thorities cited  in  note  I,  however,  do  not 
hold  that  the  consent  of  all  the  stockholders 
is  necessary;  e.  g.,  Treadwell  v.  Salisbury 
Mfg.  Co.  7  Gray,  393,  66  Am.  Dec.  490;  Wil- 
son V.  Miera,  10  C.  B.  N.  8.  348,  and  others. 
But  the  editor  adds :  "There  seems  to  be  no 
doubt  that  it  may  do  so  when  it  is  no  longer 
able  to  profitably  continue  its  business.''  We 
think  that  this  is  the  correct  rule.  It  has 
been  recognized  in  this  state.  Bodges  v. 
TUew  England  Screw  Co.  1  R.  I.  312,  350,  63 
Am.  Dec.  624.  In  WiUon  v.  Proprietors  of 
Central  Bridge,  9  R.  I.  690,  Brayton,  Ch.  J., 
said :  "No  case  has  been  cited,  and,  in  view 
of  the  diligence  of  counsel  in  this  case,  we 
may  say  there  is  no  case  which  holds,  that 
where  the  purpose  of  the  incorporation  could 
not  be  accomplished,  the  business  contem- 
plated could  not  be  cairied  on, — ^where  the 
capital  had  been  exhausted  in  endeavors  to 
go  on,  having  no  means  to  go  further, — a 
company  thus  laboring  under  burdens  which 
they  could  no  longer  bear  could  not  release 
themselves  by  a  surrender  of  their  fran- 
chise to  the  state  which  granted  and  wliich 
was  williog  to  receive  it,  and  that  by  a  ma- 
jority. This  is  not  only  for  their  benefit, 
but  it  is  a  necessity,  and  it  would  be  hard  in- 
deed if  one  stockholder  could  by  his  dissent 
prevent  such  relief  against  the  prayer  of  all 
other  members  of  the  company."  In  Pea- 
body  V.  Westerly  Waterworks,  20  R.  I.  176, 
a  necessary  limitation  to  this  rule  was 
recognized,  in  the  words:  "The  action 
of  the  company  was  taken  by  a  vote 
of  more  than  1,100  out  of  a  total  of 
1,350  shares.  There  is  no  proof  of  unfair- 
ness, oppression,  or  fraud  in  such  action. 
Hie  case,  as  presented,  is  simply  that  of  a 
stockholder  who  differs  from  a  large  ma- 
jority of  his  fellow  stockholders  as  to  the  ex- 
pendiency  of  a  sale."  The  principle  upon 
which  these  cases  rest  is  that  a  corporation 
may  dispose  of  its  property,  by  a  majority 
vote,  in  cases  which  are  free  from  unfairness, 
oppression,  and  fraud.  Against  wrongs  of 
this  kind  equity  will  interfere.  To  this  ef- 
fect are  Lauman  v,  Lebanon  Valley  R.  Co.  30 
Pa.  42,  72  Am.  Dec.  685 ;  Treadwell  v.  Salis- 
bury Mfg.  Co.  7  Gray,  393,  66  Am.  Dec.  490; 
Leathers  v.  Janney,  41  La,  Ann.  1120,  6  L. 
R.  A.  661 ;  Sewell  v.  East  Cape  May  Beach 
Co.  50  N.  J.  Eq.  717;  Sargent  v.  Webster,  13 
Met.  497,  46  Am.  Dec.  743 ;  Warfield  v.  Mar- 
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shall  County  Canning  Co.  72  Iowa,  666;  Wi^ 
son  V.  Miers,  10  C.  B.  N.  S.  348.  See  also 
Miners*  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 
99  Am.  Dec.  300.  The  complainant  does  not 
charge  improper  conduct,  but  simply  that  he 
considers  the  price  inadequate  and  unjust, 
and  hence  he  prays  for  a  receiver,  and  a 
sale  of  the  property  by  auction.  Ordinarily, 
when  a  court  ordere  a  sale,  it  can  only  be 
done  by  auction.  A  court  cannot  negotiate 
a  private  sale,  and  it  orders  an  auction,  as 
the  fairest  chance  for  all  parties  to  bid  and 
buy.  But  when  the  parties  in  interest  have 
negotiated  a  sale  which  is  fair  to  all  con- 
cerned, and  there  is  nothing  to  show  that  a 
larger  price  may  reasonably  be  expected,  it 
does  not  follow  that  an  auction  sale  would 
be  ordered.  This  question  was  considered  in 
Quidnick  Co.  v.  Chafee,  13  R.  I.  402,  in  which 
the  trustee  had  an  offer  for  the  entire  prop- 
erty, approved  by  nearly  all  the  creditors. 
Tlien  other  parties  intervened,  agreeing  to 
bid  the  amount  named  at  auction,  and  the 
court  ordered  a  sale  by  auction.  In  the  pres- 
ent case  there  is  no  evidence  that  anybody 
is  willing  to  give  as  much  as  the  offer  pro- 
posed, or  that  there  is  any  reason  to  suppose 
that  it  will  bring  as  much  or  more.  The 
only  testimony  put  in  by  the  complainant  is 
that  the  tools  will  probably  bring  more  than 
they  are  valued  at  by  the  company,  while, 
as  to  the  bulk  of  the  property, — the  real  es- 
tate, etc., — there  is  no  evidence  of  market 
value.  Moreover,  the  complainant  does  not 
show  that  he  desires  to  bid  upon  the  property 
himself,  or  that  he  knows  of  anyone  who 
would  bid  at  a  sale.  In  this  absence  of  evi- 
dence that  a  larger  total  might  be  expected 
from  an  auction  sale,  we  see  no  reason  to  dis- 
turb the  agreement  already  made,  which,  upon 
the  testimony  given,  seems  to  be  fair.  The 
complainant  relies  strongly  on  Miison  v. 
Pcwabio  Min.  Co.  183  U.  S.  60,  33  L.  ed.  524. 
In  that  case  the  court  had  appointed  a  mas- 
ter to  value  the  property,  which  he  reported 
to  be  nearly  $500,000. .  A  majority  of  the 
company  had  arranged  a  sale  to  themselves 
at  $50,000.  Naturally,  in  view  of  such  gross 
inadequacy,  the  court  ordered  a  sale  by  auc- 
tion. The  case  was  very  different  in  its  de- 
tails from  the  case  before  us.  In  Wilson  v. 
Proprietors  of  Central  Bridge,  9  R.  I.  590, 
the  city  of  Providence  had  control  of  the  cor- 
poration, and  had  sold  the  corporate  property 
to  itself.  The  court  restrained  the  city  from 
taking  possession,  and  ordered  a  sale  by  auc- 
tion. That,  too,  was  a  different  case  from 
this  one.  The  court  is  bound  to  look  to  the 
interests  of  all  parties,  and  especially  to  pro- 
tect the  rights  of  a  minority  from  oppression 
and  fraud.  But  where,  as  in  this  case^  no 
such  thing  is  charged,  and  nothing  is  shown 
to  lead  to  the  belief  of  a  better  total  price, 
the  complainant  makes  no  case  for  interfer- 
ence. To  show  that  movable  tools  may  be 
sold  at  a  price  somewhat,  but  not  largely, 
higher  than  that  at  which  they  are  scheduled, 
is  quite  a  different  thing  from  lowing  that 
the  plant  as  a  whole  would  sell  for  more  than 
the  price  offered.    To  set  aside  the  sale  nn- 
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der  these  circumstances  would  be  to  risk  a 
certainty  for  an  uncertainty,  without  any 
testimony  on  whieh  to  base  a  hope  of  benefit 


to  the  stockholders  from  such  interference. 
We  see  no  reason  for  such  a  step  in  the  dark. 
Bill  di^miaaed. 


SOUTH   CAROLINA    SUPREME   COURT. 


B.  G.  WORTH  et  al,  Appta., 

V. 

James  NORTON,  Reapt. 

1.     Tbe    prl-vlleve    from    <<arre«t>'    con- 
ferred upon  menibers  of  Comvress  by 

U.  S.  Const,  art.  1,  I  6,  does  not  extend  to 
serylce  of  summons  In  a  clyll  action,  unac- 
companied by  an  arrest. 
a.  A  member  of  Convress  not  la  at- 
tendance or  volnv  to  or  retnrnlnv 
from  Ite  scBelon,  -but  absent  on  prlyate 
business.  Is  not  within  the  constitutional  prlyl- 
lege  of  members  of  Congress  from  arrest  dur- 
ing their  attendance  at  the  session  of  their  re- 
Bpectlye  houses  and  In  going  to  and  returning 
from  the  same. 

(Pops,  /.,  dUaenU,) 

(Angnst  2,  1899.) 

APPEAL  by  plaintifTfl  from  an  order  of  the 
Circuit  Court  for  Marion  County  set- 
ting aside  thte  service  of  a  summons  and 
complaint  upon  defendant  upon  the  ground 
that  be  was  exempt  therefrom  as  a  member 
of  the  United  States  House  of  Representa- 
tives.   Reveraed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Willooz  ft  Willooxy  for  appel- 
lants: 

The  privileges  of  members  of  Parliament, 
from  small  and  obscure  beginnings,  have 
been  advancing  for  centuries  with  a  firm  and 
never-yielding  pace. 

Claims  seem  to  have  been  brought  forward 
from  time  to  time^  and  repeated,  till  some 
example  of  their  admission  enabled  them  to 
build  law  on  that  example. 

That  these  privileges  must  be  continually 
progressive  seems  to  result  from  the  mem- 
bers rejecting  all  definition  of  them ;  the  doc- 
trine being  that  "the  dignity  and  indepen- 
dence are  .  .  .  preserved  by  keeping 
their  privileges  indefinite;"  and  that  "the 
maxims  upon  which  they  proceed,  together 
with  the  method  of  proceeding,  rest  entirely 
in  the  breast  of  Parliament  itself,  and  are 
not  defined  and  ascertained  by  any  particu- 
lar stated  laws." 

1  Bl.  Com.  163,  164. 

It  was  probably  from  this  view  of  the  en- 
croaching character  of  privilege  that  the 
framers  of  our  Constitution,  in  their  dare  to 
provide  tiiat  the  laws  shall  bind  equally  on 
all,  and  especially  that  those  who  make  them 
shall  not  exempt  themselves  from  their  op- 
eration, have  only   privileged   senators   and 

Note. — As  to  privileges  of  members  of  Con- 
gress and  state  legislatures  from  suit,  see  also 
Rhodes  v.  Walsh  (Minn.)  23  L.  B.  A.  632. 
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representatives  themselves  from  the  single 
act  of  arrest  in  all  cases  except  treason,  fel- 
ony, and  breach  of  the  peace,  during  their 
attendance  at  the  session  of  their  respective 
Houses,  and  in  going  to  and  returning  from 
the  same,  and  from  being  questioned  m  any 
other  place  for  any  speech  or  debase  in  either 
House. 

U.  S.  Const,  art  1,  S  6. 

Meaara.  Sellers  ft  Sellers  for  respondent. 

Pope,  J;,  dissenting: 

Plaintiffs  commenced  an  action  against  de- 
fendant in  the  court  of  conmion  pleas  for 
Marion  county,  in  this  state,  by  the  service 
of  a  summons  and  complaint  upon  him  while 
he  was  at  Florence  C.  H.,  in  Florence  county, 
in  this  state,  on  the  6th  day  of  July,  1898, 
for  the  recovery  of  a  nu>ney  judgment.  There- 
upon the  defendant,  by  his  counsel,  served 
the  following  notice:  ''The  defendant,  James 
Norton,  by  his  counsel.  Sellers  &  Sellers, 
without  at  present  answering  the  complaint 
herein,  alleges :  ( 1 )  That  he  is  a  represen- 
tative from  the  sixth  district  of  the  state  of 
South  Carolina  in  the  Congress  of  the  C^nited 
States  of  America;  that,  as  such,  he  is  not 
amenable  to  process,  either  criminal  or  civil, 
except  in  specified  cases,  during  the  session 
of  the  said  Congress  or  in  going  to  or  re- 
turning from  the  same;  (2)  that  on  the  6th 
day  of  July,  1898  (the  day  on  which  copy 
of  summons  and  complaint  was  served  upon 
him  in  the  town  of  Florence,  S.  C.)»  the  said 
Congress  was  in  session  in  the  city  of  Wash- 
ington, D.  C,  he  being  absent  therefrom  on 
leave.  Wherefore  you  will  take  notice  that 
defendant,  by  his  counsel,  will  move  the 
court  of  common  pleas,  at  12  o'clock  m.,  on 
the  first  day  of  the  next  term  thereof  for 
said  county,  or  as  soon  thereafter  as  counsel 
can  be  heard,  to  set  aside  the  service  of  said 
summons  and  complaint  as  being  unconsti- 
tutional, illegal,  and  void;  and  failing  in 
that  motion^  he  hereby  reserves  the  right,  by 
leave  of  the  court,  to  answer  said  complaint 
7iuno  pro  tunc"  It  was  admitted  at  the 
hearing  that  on  the  6th  day  of  July,  1898, 
the  time  of  service  of  summons  and  com- 
plaint, James  Norton,  defendant,  was  a  rep- 
resentative in  Ooneress  from  this  state,  and 
at  the  time  of  service  he  was  in  Florence,  S. 
C,  on  private  business,  being  absent  from 
Congress,  then  in  session,  and  that  Congress 
adjourned  aine  die  on  the  8th  of  July,  1898. 
The  motion  'being  heard,  his  honor,  the  pre- 
siding judge,  passed  the  following  order: 

The  motion  made  in  above  case  to  set 
aside  the  service  of  the  summons  and  com- 
plaint, on  the  grounds  set  forth  in  the  notice 
served   upon   plaintiff's   counsel   25th   July, 
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1808,  having  been  heard,  and,  after  argument 
of  counsel,  it  is  ordered  that  the  service  of 
said  summons  and  complaint  be  set  aside  as 
illegal  and  void,  it  being  admitted  that  Oon- 
greas  was  in  session,  and  that  James  Norton 
was  a  member  thereof,  and  absent  therefrom 
on  leave.    B.  C.  Watts,  Presiding  Judge. 

The  plaintiffs,  through  their  counsel,  gave 
due  notice  of  appeal,  and  subsequently  filed 
their  exceptions,  as  follows:  "It  is  submit- 
ted that  his  honor,  the  circuit  judge,  erred 
(1)  in  dismissing  the  service  of  the  sum- 
mons and  complaint,  and  in  holding  the  same 
to  be  illegal  and  void,  on  the  ground  that 
'Congress  was  in  session,  and  that  James 
Norton  was  a  member  thereof,  and  absent 
therefrom  on  leave;'  (2)  in  not  holding  that 
the  service  of  the  summons  and  complaint 
was  legal  and  valid,  because  the  same  was 
not  an  arrest,  and  the  defendant  was  neither 
in  attendance  upon  Congress,  nor  going  to 
or  returning  from  the  same;  (3)  in  not  hold- 
ing that  representatives  in  Congress  are 
privileged  solely  from  arrest,  except  in  trea- 
son, felony,  and  breach  of  the  peace,  during 
their  attendance  upon  Congress  while  in  ses- 
sion, and  in  going  to  and  returning  from  the 
same,  and  in  not  holding  that  a  representa- 
tive in  Congress  is  at  afi  times  amenable  to 
the  service  of  a  civil  process  of  the  character 
served  upon  the  defendant." 

The  language  of  the  Federal  Constitution 
is  as  follows  (art.  1,  §  6) :  "The  senators 
and  representatives  shall  receive  a  compen- 
sation for  their  services,  to  be  ascertained 
by  law,  and  paid  out  of  the  treasury  of  the 
United  States.  They  shall  in  all  cases,  ex- 
cept treason,  felony,  and  breach  of  the  peace, 
be  privil^ed  from  arrest  during  their  at- 
tendance at  the  session  of  their  respective 
Houses,  and  in  going  to  and  returning  from 
the  same;  .  .  .  they  shall  not  be  ques- 
tioned in  any  other  place.'*  Of  course,  the 
question  we  are  called  upon  to  settle  depends 
upon  the  meaning  to  be  giy^n  to  the  words 
"privileged  from  arrest."  If  we  adhere  to 
the  literal  meaning  of  the  word  "arrest,"  the 
circuit  judge  was  in  error.  But  is  such  a 
restricted  meaning  proper?  In  the  judg- 
ment of  the  writer  of  this  opinion,  the  words 
"privileged  from  arrest,"  as  used  in  the  Fed- 
eral Constitution,  were  words  of  art  meaning 
"freedom  from  service  of  any  civil  process." 
These  are  the  words  of  the  common  law  of 
the  mother  country.  It  is  to  be  regretted 
that  the  Supreme  Court  of  the  United  States 
has  not  spoken  in  regard  to  the  true  meaning 
to  be  accorded  the  words  "privileged  from 
arrest."  In  our  state,  in  the  case  of  TU- 
Unghaat  v.  Carr,  4  McCord,  L.  152,  when  the 
privilege  of  a  member  of  the  house  of  repre- 
sentatives of  the  stete  of  South  Carolina 
was  invaded  by  a  summons  in  a  civil  pro- 
ceeding, the  court  held  that  the  language  of 
the  14th  section  of  article  3  of  tiie  state  Con- 
stitution ( which  was  in  these  words :  "The 
mem^bers  of  both  houses  shall  be  protected 
in  their  persons  and  estates,  during  their 
attendance  on,  going  t5,  and  returning  from 
the  legislature,  but  these  privileges  shall 
not  be  extended  so  as  to  protect  any  member 
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who  shall  be  charged  with  treason,  felony,  or 
breach  of  the  peace")  was  broad  enough  to 
cover  the  case,  not  only  of  arrest,  but  sum- 
mons in  a  civil  proceeding.  The  court  in  its 
reasoning  uses  this  language:  "It  must  be 
obvious  that  a  member  may  be  much  har- 
assed by  suite,  although  his  body  be  not  ar- 
rested. His  mind  must,  of  course,  be  great- 
ly disturbed  and  drawn  off  from  his  busi- 
ness. Besides,  it  brin|f8  upon  him  a  sort  of 
odium  which  lessens  his  usefulness.  If  it  be 
admitted  that  he  may  be  served  with  sum- 
mons while  attending  on  the  legislature,  it 
follows  as  a  matter  of  course  tlvat  he  may 
be  served  with  summons  eundo  ei  redeundo, 
and  thus  he  might,  by  ill-natured  and  mali- 
cious creditors^  be  sued  in  every  district 
through  which  he  passed,  going  or  returning, 
and  might  be  retjuired  to  attend  a  court 
which  might  be  sitting  while  the  legislature 
was  convened,  and  thus,  peiliaps,  an  undue 
advantage  teken  of  him,"  ete.  It  must  be 
admitted  that  the  judge  who  prepared  this 
opinion  (Judge  Colcock)  did  not  understand 
the  word  "arrest"  to  be  synonymous  with  the 
words  just  quoted  from  the  state  Constitu- 
tion. This  was  not  necessary  to  the  decision 
of  the  court. 

There  are  at  least  two  decisions  of  courts 
in  other  states   which   have  construed   the 
meaning  of  the  word  "arresft"  in  the  Federal 
Constitution,  as  used  in  the  section  of  that 
instrument  sdready  quoted  herein,  to  include 
freedom  from  a  summons  in  ^  civil  actios, 
as  w^l  as  actual  arrest  in  such  an  action. 
The  case  of  Doty  v.  Strang,  1  Pinney,  84, 
arose  when  a  delegate  in  Congress  from  the 
territory  of  Wisconsin  had  been  served  with 
simimons  in  a  civil  action.    He  pleaded  hia 
privilege  as  a  member  of  Congress  in  free- 
dom from  arrest  and  summons  in  a  civil  ac- 
tion.   Tlie  supreme  court  held  that,   as    a 
member  of  Congress,  under  the  Federal  Con- 
stitution, he  was  free,  not  only  from  actual 
arrest,  but  also  from  any  summons  in  a  civil 
action.    Here  is  the  language  used  by  Mr. 
Justice  Miller  in  delivering  the  opinion  of 
the  court:     "The  defendant  relied  upon  the 
6th  section  of  the  1st  article  of  the  Constitu- 
tion of  the  United  Stetes,  which,  in  speak- 
ing of  the  senators   and   representatives   in 
Congress,  contains  the   following  language: 
They  shall,  in  all  cases,  except  treason,  fel- 
ony, and  breach  of  the  peace,  be  privileged 
from  arrest  during  their  attendance  at  the 
session  of  their  respective  Houses,  and  in 
going  to  and  returning  from  the  same.'  The 
reason  of  this  provision  is  obvious.  The  peo- 
ple elect  their  representatives  to  Congress  to 
protect  their  righte  and  advance  their  inter- 
este,  whid)   ^ould  not  be  jeopardized  by 
the  arrest  of  their  representetive  for  debt  or 
private  contracte  of  his  own ;  and  it  is  equal- 
ly necessary  that  his   rights   and   interests 
should  be  protected  while  absent  in  the  pub- 
lic service.     In  order  to  render  this  provi- 
sion available  to  the  extent  of  ite  necessity, 
it  will  not  do  to  construe  the  words  'privi- 
lege from   arrest'   in   a  confined   or   literal 
sense.    A  liberal  construction  must  be  given 
to  these  words  upon  principle  and  reascm.  It 
is  just  as  necessary  for  the  protection  of  the 
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rights  of  the  people  that  their  rvpresenta- 
tive  should  be  relieved  from  absenting  him- 
self from  his  public  duties  during  the  session 
of  0(Migress,  for  the  purpose  of  defending  his 
private  suits  in    court,    as    to    be    exempt 
from    imprisonment   on   execution.     If   the 
people  elect  an  indebted  person  to  represent 
them,  this  construction  of  the  Oonstitution 
must  also  be  made  to  protect  his  rights  and 
interests,   although  it  may  operate   €o  the 
prejudice  of  his  creditors;  but  the  claims  of 
the  people  upon  his  personal  attendance  are 
paramount  to  those  of  individuals,  and  they 
must  submit.     We  have  only  been  able  to 
find  one  authority  on  this  subject  after  a 
careful  search.     It  is  a  decision  of  the  su- 
preme court  of  Pennsylvania  in  the  case  of 
Oyer  V.  Irwin,  4  Dall.  107.     That  decision 
was  made  upon  the  same  provisions  in  the 
Constitution  of  that  state,  and  couched  in 
the  same  language  as  that  under  considera- 
tion.    The  court  in  that  case  declared  that 
'a  member  of  the  general  assembly  is  un- 
doubtedly privileged  from  arrest,  summons, 
certiorari,  or  other  civil  process  during  his 
attendance  on  the  public  business  confided  to 
him,  and  that,  upon  principle,  his  suits  can- 
not be  forced  to  a  trial  and  decision  while 
the  session  of  the  legislature  continues.'  " 
There  has  been  a  more  recent  case  (that  of 
Miner  v.  Markham,  28  Fed.  Rep.  387 )  where 
Judge  Dyer,  of   the   United   States   circuit 
court,  in  construing  this  same  provision  of 
the  Federal  Constitution,  held  that  a  "mem- 
ber of  the  house  of  Congress  is  entitled  to 
exemption  from  service  of  process,  although 
not  accompanied  with  arrest  of  the  person, 
while  on  his  way  to  attend  a  session  of  Con- 
gress.'*    Although  this  is  only  a  circuit  opin- 
ion. Judge  Dyer  has  done  his  work  in  de- 
fending the  construction  of  this  provision  of 
the  Constitution  so  ably  that  we  are  strong- 
ly teniipted  to  quote  at  length  from  such  an 
admirable   opinion;    but   we   have    already 
quoted  quite  enough  to  set  forth  the  princi- 
ple upon  which  we  rely  in  sustaining  the 
circuit  judgment  of  Judge  Watts  in  the  case 
at  bar. 

The  decision  of  this  question  renders  un- 
necessary any  prolonged  notice  of  the  ground 
of  appeal  claiming  that  the  circuit  judge 
overlooked  the  fact  that  service  of  process 
was  made  upon  Norton  in  his  absence  from 
his  seat  in  Congress  two  days  before  the  Con- 
gress adjourned.  Mr.  Norton,  although  ab- 
sent on  leave  from  his  seat  in  Congress,  was 
liable  to  be  summoned  to  return  to  Congress 
at  any  moment.  Besides,  Congress  was  in 
session  when  he  was  served  with  process. 
Public  policy,  as  well  as  the  Federal  Consti- 
tution, demand  that  these  gentlemen,  who 
are  elected  by  the  people  as  their  representa- 
tives in  the  lower  House  of  Congress,  shall 
not  be  harassed  by  civil  suits  while  Con- 
gress is  in  session,  and  also  for  a  reasonable 
time  in  going  to  and  returning  from  Wash- 
ington. 

In  my  opinion  our  judgment  should  be: 
"It  is  the  judgment  of  this  court  that  the 
order  of  the  circuit  court  which  was  ap- 
pealed from  be  affirmed."  But  the  majority 
of  the  court  think  otherwise.  Hence  it  is 
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my  duty  to  state  that  the  judgment  of  the 
Circuit  Court  must  he  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with 
leave  to  the  defendant  to  answer  in  twenty 
days  after  the  remittitur  reaches  the  court 
below,  but  that,  in  the  event  the  defendant 
fails  to  answer  in  said  twenty  days,  the  plain- 
tiff have  leave  to  apply  to  the  court  for  judg- 
ment; but  I  disbent  from  this  judgment. 

Molver,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Being    unable   to   accept    the   conclusion 
reached  by  Mr.  Justice  Pope  in  this  case,  I 
will  proceed  to  state  briefly  the  grounds  of 
my  dissent.     The  facts  of  the  case  are  all 
conceded,  and  are  so  fully  and  fairly  stated 
in  his  opinion  as  to  supersede  the  necessity 
of  any  further  statement  here.     The  exemp- 
tion  claimed   is   based  entirdy   upon    fi    6 
of  article  1  of  the  Constitution  of  the  United 
States,  the  terms  of  which  are  set  forth  in 
the  leading  opinion.     I  do  not  think  that  the 
defendant   is    entitled    to    the    exemption 
claimed,  for  two  reasons:      (1)  Because  it 
is  not  pretended  that  the  defendant  was  ar- 
rested, but  simply  served  with  a  summons 
to  answer  to  a  civil  action,  brought  to  re- 
cover the  amount  of  an  ordinary  money  de- 
mand,   and     the-  constitutional     provision 
above  referred  to  confers  only  the  privilege 
of  immunity  from  arrest,  and  not  an  immu- 
nity from  suit.     (2)   Because  it  is  conceded 
that  the  defendant,  at  the  time  he  was  served 
with  the  summons,  was  not  in  a/ttendance 
upon  the  session  of  the  House  of  Representa- 
tives, of  which  he  was  a  member,  nor  was  he 
going  to  or  returning  from  the  same;  but, 
on  the  contrary,  he  was  absent  on  leave  from 
said  House«  and  was  at  Florence,  S.  C,  at- 
tending to  his   own   private  business.     The 
question  which  the  court  is  called  upon  to  de- 
cide turns  entirely  upon  the  construction  of 
the  language  used  in  the  constitutional  pro- 
vision under  whicii  the  exemption  is  claimed. 
The  language  is  that  senators  and  represen- 
tatives ^'shall,  in  all  cases,  except  treason, 
felony,  and  breach  of  the  peace,  be  privileged 
from  arrest."  It  seems  to  me  that  this  lan- 
guage is  so  plain  as  to  admit  of  but  one  con- 
struction.   The  privilege  granted  is  freedom 
from  '^arrest,"  and  that  word  has  such  a 
plain  and  well-defined  meaning  that  there 
can  be  no  doubt  what  was  intended  by  the 
use  of  such  a  well-known  word,  having  such 
a  well-defined  meaning.     There  is  not  a  word 
or  syllable  in  the  section  of  the  Constitution 
which  in  the  slightest  degree  indicated  an 
intention  that  this  word  shall  have  any  other 
than  its   universally   accepted   signification. 
No  court,  therefore,  has  any  authority  from 
its  own  views  of  public  policy  to  stretch  that 
word  beyond  its  usual  and  accepted  signifi- 
cation.    It  cannot  for  a  moment  be  supposed 
that  the  framers  of  the  Constitution  were  ig- 
norant of  the  wide  difference  between  arreait- 
ing  the  person  of  a  debtor  and  simply  serv- 
ing him  with  a  summons  to  answer  to  a  civil 
action,  which  is,  practically,  nothing  more 
than  a  mere  notice.     It  would  therefore  be 
wholly  unwarranted  for  a  court  to  put  such 
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a  construetioii  upon  the  language  found  in 
the  Constitution  as  would  make  the  exemp- 
tion conferred  apply  to  two  such  very  diflFer- 
ent  things.     As  is  said  in  that  standard  au- 
thority, Cooley,  Ck>nBt.  Lim.  2d  ed.  58-60: 
"In  interpreting  clauses  we  must  presume 
that  words    have    been    employed    in    their 
natural  and  ordinary  meaning.     Says  Mar- 
shall, Gh.  J. :     'The  f  ramers  of  the  Constitu- 
tion and  the  people  who  adopted  it  must  be 
understood  to  have  employed  words  in  their 
natural  sense,  and  to  have  understood  what 
they    meant.'     .     .     .    This   is   but  saying 
that  no  forced  or  unnatural  construction  is 
to  be  put  upon  their  language,  and  it  seems 
so  obvious  a  truism  that  one  expects  to  see 
it   universally   accepted   without   question; 
but  the  attempt  is  so  often  made  by  intereert- 
ed  subtlety  and  ingenious  refinement  to  in- 
duce the  courts  to  foroe  upon  these  inj»tru- 
menta  a  meaning  which  their  framers  never 
held  that  it  frequently  becomes  necessary  to 
redeclare  this  fundamental  maxiuL"     So  in 
Potter's  Dwarr.  Stat,  at  page  146,  we  find 
the  same  principle  laid  down  in  the  following 
language:     "Whether  courts   are  interpret- 
ing an  agreement  between  parties,  a  statute, 
or  a  Constitution,  the  thing  to  seek  is  the 
thought  which  it  expresses.     To   ascertain 
this,  the  first  resort  in  t^ll  cases  is  to  the 
natural  signification  of  the  words  employed, 
in  the  order  and  grammatical  arrangement 
in  whioh  they  stand.    If,  thus  regarded,  the 
words  embody  a  definite  meaning,  which  in- 
volves no  absurdity,    and   no    contradiction 
between  different  parts  of  the  same  writing, 
then  that  meaning  apparent  upon  the  face 
of  the  instrument  is  the  one  which  alone  we 
are  at  liberty  to  say  was  intended  to  be  con- 
veyed.    In  such  case  there  is  no  room  for 
construction.  That  which  the  words  declare 
is  the  meaning  of  the  instrument,  and  neither 
the  courts  nor  the  legislature  have  a  right 
to  add  to  or  take  away  from  that  meaning." 
See  also  Endlich,  Interpretation  of  Statutes, 
§§  4  6t  seq.,  especially  at  §   5,   where  that 
writer,  after  saying:     "What  is  called  the 
policy  of  the  government,  with  reference  to 
any  particular  legislation,  is  said  to  be  too 
unstable  a  foundation  for  the  oonstrucftion  of 
a  statute," — ^introduces  the  following  quota- 
tion  from  Mr.  Justice   Story's  treatise   on 
the  Constitution:     "Arguments  drawn  from 
impolicy  or  inconvenience  ought  here  to  be 
of  no  weight.  The  only  sound  principle  is  to 
declare,  Ita  lea  acripta  est,  to  follow,  and  to 
obey;   nor^  if  a  principle  so  just  could  be 
overlooked,  could  there  well  be  found  a  more 
unsafe  guide  or  practice  than  mere  policy 
and  convenience." 

While,  therefore,  it  may  be  supposed  that 
good  policy  demands  that  a  member  of  Con- 
gress, during  his  attendance  upon  the  ses- 
sions of  the  House  to  whioh  he  belongs,  eftiould 
not  only  be  protected  from  any  restraint  up- 
on his  liberty  by  the  arrest  of  his  person,  but 
also  from  being  harassed  by  suits  or  ac- 
tions, yet  I  am  unable  to  understand  by 
what  authority  a  court  can  add  to  the  terms 
of  the  Constitution,  so  as  to  add  an  addition- 
al privilege  to  that  conferred  in  plain  terms 
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by  the  Constitution,  whereby  a  member  of 
Congress  may  claim  a  privilege,  not  only  ex- 
empting his  person  from  arrest,  but  also  an 
exemption  from  suit.  Accordingly,  as  is  said 
in  Cooley,  Const.  Lim.  2d  ed.  133,  in  some 
of  the  states  the  privilege  of  members  of  the 
legislature  of  exemption  from  arrest  on  civil 
process  has,  by  constitutional  provision,  been 
extended  so  as  to  exempt  members  of  the  1^- 
islature  from  the  service  of  civil  process,  as 
well  as  from  arrest  of  their  persons,  ana  in 
others  of  the  states  the  estates  of  the  mem- 
bers are  exempted  from  attaohment  for  some 
prescribed  period.  This  certainly  tends  to 
show  that  it  is  considered  that,  without  such 
additionid  provision,  ihe  privilege  fr<Hn  ar- 
rest cannot  be  so  construed  a«  to  include  an 
exemption  from  suit;  and  in  a  note  to  the 
passage  to  which  I  have  referred  that  dis- 
tinguished author  cites  two  cases«  Gentry 
V.  Griffith,  27  Tex.  461,  and  Case  v.  Roror 
backer,  15  Mich.  537,  as  holding  that  "ex- 
emption from  arrest  is  not  violated  by  the 
service  of  citations  or  declarations  in  civil 


tf 


cases. 

The  only  case  from  our  own  state  cited  by 
Mr.  Justice  Pope  is  TilUnghast  v.  Carr,  4 
McCbrd,  L.  162,  which  as  it  seems  to  me, 
tends  to  support  my  view  rather  than  his. 
In  that  case  Carr  was  a  member  of  the  l^a- 
lature  in  Columbia,  and  he  moved  to  set 
aside  the  service  of  the  writ,  under  the  privi- 
lege conferred  by  our  Constitution  of  1790, 
which  motion  was  granted.  The  language 
of  that  provision,  which  is  fully  set  out  in 
the  opinion  of  Mr.  Justice  Pope,  and  need  not, 
therefore,  be  repeated  here,  is  very  different 
from  that  relied  on  in  this  case.  The  exemp- 
tion there  conferred  is  expressed  in  this  lan- 
guage: "The  members  of  both  houses  shall 
be  protected  in  their  persona  and  estates^ 
during  their  attendance,"  etc.  (Italics 
mine.)  And  that  language  might  well  be 
construed  as  extending  the  exemption  so  as 
to  embrace  immunity  from  suit  as  well  as 
arrest,  for  the  protection  intended  applied, 
not  only  to  the  persons  of  the  members,  but 
also  to  their  estates,  whicfh,  of  course^  would 
be  affected  by  a  civil  suit  as  well  ae  where 
the  person  of  the  member  was  arrearted;  and 
hence,  when  the  declared  intention  was  to 
protect,  not  only  the  person,  but  also  the  es- 
tate of  the  member  the  court  wus  well  war- 
ranted in  construing  the  constitutional  pro- 
vision as  conferring  an  immunity  from  the 
service  of  any  civil  process,  as  well  as  from 
the  arrest  of  his  person  in  a  civil  action. 
This  view  seems  to  have  been  that  taken  by 
Judge  Colcockj  who  opens  his  opinion  with 
these  words:  "In  determining  this  question 
I  must  be  governed  by  the  words  of  our  Con- 
stitution. It  will  be  observed  that  all  cases 
of  privilege  are  now  provided  for  by  some 
law,  and  in  most  of  those  which  have  been 
passed  on  that  subject,  both  here  and  in 
Great  Britain  (before  the  act  ol  Anne),  the 
word  'arrest'  is  used;  and  the  construction 
which  has  been  almost  always  given  to  that 
word  has  been  that,  if  the  body  be  not  taken, 
the  privilege  is  not  violated.  There 'can  be 
no  doubt  but  that  the  framers  of  our  Constrta- 
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tion  were  fully  apprised  of  the  various  opin- 
ioiiB  on  this  sufbject,  and  of  all  the  important 
cases  which  had  occurred  in  England,  and 
that,  after  a  full  knowledge  of  these  circiun- 
stances,  they  passed  the  clause  of  the  Con- 
stitution. Now,  if  the  framers  of  our  Con- 
stitution meant  no  more  than  that  the  mem- 
t>ers  should  be  exempt  from  arrest,  why  did 
they  not  use  that  word,  so  common  on  such 
occadione?"  This  language,  it  i<eems  to  me, 
plainly  indicates  that,  if  Judge  Col  cock  had 
been  construing  the  constitutional  provi- 
sion of  the  Constitution  of  the  Uniteci  States, 
upon  which  the  question  under  consideration 
turns,  in  which  not  only  the  word  "arrest" 
is  used,  but  what  is  more  important,  no 
•other  word  implying  an  intention  to  extend 
the  exemption  beyond  an  arrest  of  the  per- 
son is  found  therein,  he  would  have  held,  as 
he  says  it  had  almost  always  been  held,  "that 
if  the  body  be  not  taken,  the  privilege  is  not 
violated." 

It  is  true,  as  Judge  Pope  frankly  admits, 
that  the  case  just  considered  is  not  decisive 
of  the  question;  yet  it  does  seem  to  me  tiiat 
the  language  which  I  have  quoted  plainly 
indicates  that  Judge  Colcock  would  have 
sustained  my  view  in  this  case.  I  find,  how- 
ever, another  case  in  our  state,  which,  by 
analogy,  is  more  in  point, — Huniingitm  v. 
Shultz,  Harp.  L.  452,  18  Am.  Dec.  660.  In 
that  case  the  question  was  whether  the  de- 
fendant was  exempt  from  the  service  of  a 
writ  in  a  civil  action  while  attending  court, 
the  exemption  being  claimed  under  the  act 
of  1791  (1  Brevard,  Dig.  p.  223),  which  pro- 
vided as  follows:  "That  all  persons  neces- 
sarily going  to,  and  attending  on,  or  return- 
ing from  the  same  [the  superior  courts] 
shall  be  freed  from  arrests  in  any  civil  ac- 
tion." Held,  that  the  service  of  a  writ  in  a 
civil  action  is  not  an  arrest,  within  the  mean- 
ing of  the  act  of  1791,  exempting  from  arrest 
persons  necessarily  attending  on  courts. 

In  preparing  this  opinion,  which  I  have 
had  to  do  hastily,  I  have  not  had  any  ac- 
cess to  the  cases  cited  from  Wisconsin,  Penn- 
sylvania, and  the  Federal  Reporter,  and 
therefore  I  cannot  comment  upon  them,  ex- 
cept to  say  that,  judging  from  the  quotations 
made  from  thena  in  the  opinion  of  Mr.  Jus- 
tice Pope,  they  seem  to  be  based  largely  upon 
consideration  of  public  policy  and  conven- 
ience,— a  line  of  reasoning,  as  may  be  seen 
above,  which  is  condemned  by  the  standard 
authors  on  constitutional  law,  and  the  rules 
for  the  construction  of  Constitutions.  At 
all  events,  those  cases  are  not  binding  au- 
thority here. 

2.  There  is  also  another  reason  why  I  can- 
not concur  in  the  conclusion  reached  by  Mr. 
Justice  Pope.  Even  if  it  could  be  conceded 
(as  I  am  unwilling  to  do)  that  the  word 
*'arrest,"  in  the  constitutional  provision  re- 
lied upon,  could  be  so  construed  as  to  in- 
clude an  exemption  from  the  service  of  a 
summons  in  a  civil  action,  still  I  do  not  see 
how  the  exemption  claimed  in  this  case  could 
be  allowed.  It  will  be  observed  that  the 
privilege  conferred  is  not  an  exemption  from 
arrest  while  a  member  of  Congress,  or  dur- ' 
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ing  the  sessions  of  that  body,  as  we  are  told 
by  the  books  was  once  the  case  in  regard  to 
members  of  the  British  Parliament,  but  the 
exemption  here  is  only  during  attendance  at 
the  session  of  the  House  of  which  the  person 
claiming  the  exemption  is  a  member,  and  in 
going  to  or  returning  from  the  same.  Now 
in  this  case  the  conceded  facts  are  that  the 
defendant,  when  served  with  a  copy  of  the 
summons  in  this  case,  was  neither  in  attend- 
ance on,  nor  was  he  going  to  or  returning 
from,  the  House  of  Representatives  of  which 
he  was  a  member,  but,  on  the  contrary,  was 
in  the  city  of  Florence  on  his  private  busi- 
ness, 80  that  in  no  view  of  the  case  was  the 
defendant  entitled  to  the  exemption  claimed. 
I  think,  therefore,  the  order  appealed  from 
should  be  reversed. 


STATE  of  South  Carolina,  Respt., 

V. 

Charles  HOLLEYMAN  et  al,  Appts, 


STATE  of  South   Carolina,  Respt,, 

17. 

Louis  HOLLEYMAN,  Appt. 

1.  Intoxleatlnv  llanors  pvrcbased  In 
anotl&er  state  at  a  distillery,  for  the  use 
of  the  purcbaser  himself,  and  transported  by 
him  in  his  own  private  conyeyance  across  the 
state  line  toward  his  home,  haye  not  arrived 
within  the  state,  within  the  meaning  of  the 
Wilson  act,  so  as  to  become  contraband  un- 
der the  South  Carolina  statutes  while  In 
course  of  transportation  between  the  state 
boundary  and  the  home  of  the  purchaser. 

2.  Dlsorlmlnatlon  in  fa^or  of  Intoxi- 
cating Manors  bovffl&t  from  a  dlspen- 
sarr»  as  against  liquors  purchased  beyond 
the  limits  of  the  state  for  the  personal  use  of 
the  purchaser,  wit^  respect  to  the  necessity 
of  having  certificates  as  to  the  purity  of  the 
liquors  or  the  fact  that  they  are  kept  for  per- 
sonal use,  would  constitute  a  burden  on  in- 
terstate commerce. 

(Pope,  Jones,  Totofueud,  and  Klugh,  J  J.,  dis- 
sent.) 

(October  31,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Sessions  Circuit  Court  for 
Chesterfield  County  convicting  them  of  un- 
lawfully handling  and  hauling  contraband 
spirituous  liquors  in  the  night-time  against 
the  form  of  the  statute  in  such  case  made 
and  provided.      Reversed, 
The  facts  are  stated  in  the  opinions. 
Mr,  W.  P.  Pollock,  for  appellants: 
Ardent  spirits,  distilled  liquors,  ale,  and 
beer  are  subjects  of  exchange,  barter,  and 

Note. — As  to  the  arrival  of  intoxicating 
liquors  in  a  state  within  the  meaning  of  the 
Wilson  law,  see  State  v.  Rhodes  (Iowa)  24  L. 
R.  A.  246,  Reversed  by  the  Supreme  Court  of 
the  United  States  in  170  U.  S.  412,  42  L.  ed. 
1080. 
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traffic' like  any  other  commodity  in  which 
a  right  of  traffic  exists;  and  being  thus  ar- 
ticles of  commerce^  a  state  cannot,  in  the 
absence  of  legislation  on  the  part  of  Con- 
gress, prohibit  their  importation  from 
abroad,  or  from  a  sister  state,  nor,  when  im- 
ported, prohibit  their  sale  by  the  importer. 

Mugler  v.  Kansas,  123  U.  S.  661,  31  L. 
ed.  210;  Scott  v.  Donald,  165  U.  S.  58,  41 
L.  ed.  632;  Leisy  v.  Hardin,  135  U.  S.  100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36. 

The  dispensary  act  of  1896  does  not  come 
within  the  scope  and  effect  of  the  Wilson 
law.  That  law  only  applies  in  cases  where 
the  state  law  prohibits  and  forbids  entirely 
the  manufacture,  sale,  use,  etc.,  of  intoxicat- 
ing liquors,  or  requires  the  payment  of  a  li- 
cense from  all  parties  for  the  privilege  ol 
selling  the  same. 

When  a  state  recognizes  the  manufacture, 
sale,  and  use  of  intoxicating  liquors  as  law- 
ful, it  cannot  discriminate  again&t  the  bring- 
ing of  such  articles  in  and  importing  them 
from  other  states. 

Bcott  v.  Donald,  165  U.  S.  58,  41  L.  ed. 
632. 

Before  a  statute  of  a  state  can  be  declared 
an  inspection  law  by  which  the  importation 
of  articles  from  foreign  countries  and  from 
sister  states  can  be  regulated  and  prohibited, 
there  must  be  provision  made  for  the  actual 
inspection  of  such  articles. 

Hannibal  d  8t.  J,  R.  Go.  v.  Husen,  95  U. 
S.  465,  24  L.  ed.  527 ;  Minnesota  v.  Barber, 
136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com. 
Rep.  185;  Botoman  v.  Chicago  S  N.  W.  R. 
Co.  125  U.  S.  465,  31  L.  «d.  700,  1  Inters. 
Com.  Rep.  823. 

The  Supreme  Court  of  the  United  States 
has  declared  the  act  of  1895  to  be  unconstitu- 
tional, and^  whether  that  court  was  right  or 
wrong,  we  are  bound  by  tha4^  decision. 

Congaree  Construction  Co,  v.  Columbia 
Twp.  49  S.  C.  535. 

Messrs.  V.  X.  Onnter,  Jr.,  O.  P.  ToWtt- 
•end,  and  J.  M.  Johnmou  for  respondent. 

Pope,  J.,  delivered  the  following  opinion : 
The  two  above-stated  cases  were  heard  to- 
gether before  Judge  Benet  and  a  jury  at  the 
April  term,  1897,  of  the  court  of  general  ses- 
sions for  Chesterfield  county,  in  this  state; 
and  both  cases  originated  out  of  the  same 
transaction  and  the  same  state  of  facts,  and 
the  indictments  were  similar  in  all  respects, 
excepting  the  names  of  the  defendants.  The 
defendants  were  convicted,  and,  after  sen- 
tence, appealed  to  this  court  on  twelve 
grounds.  Before  considering  these  grounds 
of  appeal,  it  may  not  be  amiss  to  state  briefly 
the  facts  underlying  the  controversy.  On 
the  11th  of  December,  1896,  in  the  night-time 
the  defendants  were  arrested  by  the  officers 
of  the  law,  and  were  found  to  have  in  their 
possession  twenty-one  gallons  of  corn  whisky, 
from  Hightower's  distillery,  in  the  state  ot 
North  Carolina;  and  they  were  in  Chester- 
field county,  in  this  «tate,  with  the  said 
whisky  transported  in  two  buggies ;  and  they 
were  on  their  way  to  their  homes  at  Lamar, 
in  the  county  of  Darlington,  in  this  state; 
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and  also  the  whisky  was  purchased  and  so 
transported  for  the  individual  use  of  the  de- 
fendants (appellants).  Each  keg  and  jug 
filled  with  whisky  was  claimed  by  one  par- 
ticular individual,  so  that  there  was  no  joint 
ownership  thereof.  The  indictments  alleged 
that  said  defendants  "did  unlawfully  handle 
and  haul  contraband  spirituous  liquors  ii> 
the  night-time,  «i^inst  the  form  of  tiie  stat- 
ute in  such  case  made  and  provided,"  etc 
The  statute  referred  to  was  what  was  known 
as  the  "Dispensary  Law"  of.  this  state.  It 
was  admitted  that  no  tags  were  upon  said 
liquors.'  The  grounds  of  appeal  were  as  fol- 
lows: "First.  Because  his  honor^  W.  C. 
Benet,  presiding  judge,  erred  in  charging  the 
jury  that  the  dispensary  law  (the  act  of 
1896)  is  in  all  respects  a  lawful  exerci<*e  of 
the  police  power  by  the  general  assembly  of 
South  Carolina.  Second.  Because  he  erred 
in  charging  the  jury  that  a  citizen  of  this 
state  can  bring  into  the  state,  from  without 
the  state,  only  one  gallon  of  intoxicaung  li- 
quors, without  complying  with  certain  re- 
quirements of  the  dispensary  law,  and  then 
only  when  he  is  accompanying  the  same  as 
his  personal  baggage.  Third.  Because  he 
erred  in  instructing  the  jury  that  all  liquors,, 
except  such  as  have  been  bought  from  a  t:tate 
officer  authorized  to  sell  the  same,  and  have 
been  tested  by  the  chemist  of  the  South  Car- 
olina College,  and  found  to  be  chemically- 
pure,  are  contraband;  and  he  erred  in  in- 
structing the  jury  that  all  liquors  in  this 
state,  except  dispensary  liquors,  and  liquors 
passing  through  the  state  in  transit,  going- 
through  the  state  consigned  to  points  be- 
yond this  state,  shall  be  deemed  contraband, 
and  may  be  seized  without  warrant;  and  he- 
erred  in  instructing  the  jury  that  all  alehol- 
ic  liquors,  other  than  domestic  wines,  which 
do  not  have  on  the  packages  in  which  they 
are  contained  labels  and  certificates  going 
to  show  that  they  have  been  tested  by  the 
chemist  of  the  South  Carolina  College,  and 
purchased  from  a  state  officer  authorized  to 
sell  them,  are  contraband,  and  upon  seizure- 
shall  be  forfeited  to  the  state,  except  liquors 
held  by  owners  of  registered  stills,  in  bonded 
warehouses.  Fourth.  Because  he  erred  in 
instructing  the  jury  that  these  defendants 
could  have  gotten  certificates  from  the  state 
dispensary  commissioner,  by  which  the  li- 
quor purchased  by  these  defendants  without 
the  state,  while  said  liquor  was  without  tl>e- 
state,  could  be  protected  under  the  dispen- 
sary law.  Fifth.  Because  he  erred  in  refus- 
ing to  instruct  the  jury  whether  a  citizen  of 
the  state  has  a  right  to  handle  and  haul  li- 
quors, purchased  from  a  dispensary,  in  the- 
night-time,  and  in  charging  the  jury  that 
there  is  no  such  question  as  that  in  this  case,, 
and  in  further  charging  the  jury  that  there 
is  no  evidence  in  this  case  to  which  the  law 
can  apply.  Sixth.  Because  he  erred  in  re- 
fusing to  charge  the  jury  that  liquors  and 
wines  are  recognized  as  commodities  which 
may  be  lawfully  made,  bought,  and  sold,  and 
must  therefore  be  deemed  to  be  the  subject 
of  foreign  and  interstate  commerce;  and  80„ 
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if  the  liquors  for  the  handling  and  hauling  of 
which  the  defendants  herein  were  indicted 
were  brought  from  the  state  of  North  Caro- 
lina into  this  state,  the  defendants  had  the 
right  to  carry  them  on  to  their  destination, 
unmolested,  under  the  United  States  Consti- 
tution, and  they  were  guilty  of  no  violation 
of  state  law  in  handling  and  hauling  the 
same,' — ^and  in  adding  the  following  proviso 
thereto:  'Provided,  that  the  liquors  were 
not  contraband  liquors,  in  the  sense  of  the 
dispensary  law;  and  I  have  given  you  the 
definition  which  the  law  gives  to  "contra- 
band liquor"  in  this  state.'  Seventh.  Be- 
cause he  erred  in  refusing  to  charge  the  jury 
that  'it  does  not  matter  for  what  purpose  an 
article  is  imported  fr<Mn  another  state  or 
from  a  foreign  county.  The  state  cannot 
interfere  with  its  bringing  or  importation. 
It  does  not  matter  whether  the  importation 
is  for  personal  use,  or  for  some  other  pur- 
pose. It  is  the  importation,  and  not  the  use, 
which  is  protected  by  the  Constitution  of  the 
United  States;  and  the  importation  is  gener- 
al, and  not  confined  to  any  particular  class 
or  kind  of  importation,' — and  in  adding  the 
following  proviso  thereto:  'I  charge  you 
that,  with  this  addition :  Unless  the  liquor, 
when  seized,  is  contraband  liquor.'  Eighth. 
Because  he  erred  in  charging  the  jm*y  that 
'if  liquor  is  found  in  the  possession  of  a  per- 
son, in  the  condition  whieh  makes  it  contrnr 
band,  then,  whether  it  comes  from  another 
state  or  inside  the  state,  it  would  be  liable 
to  seizure,  and  the  handling  and  hauling  of  it 
in  the  nightrtime  would  be  illegal.'  Ninth. 
Because  he  erred  in  refusing  to  charge 
the  jury  that  'the  only  way  that  a  state 
can  interfere  with  the  free  importa;tion 
of  commodities  or  articles  of  commerce  from 
one  state  to  another  is  under  an  inspection 
law;  but  the  act  of  South  Carolina  of  1896, 
known  as  the  "Dispensary  Law,"  is  not  an  in- 
spection law.'  Tenth.  Because  he  erred  in 
refusing  to  charge  the  jury  that  'if  the  de- 
fendants were  engaged  in  bringing  in  or  im- 
porting liquors  from  the  state  of  North  Caro- 
lina into  the  state  of  South  Carolina  at  the 
time  they  were  arrested,  they  were  simply 
doing  what  they  had  a  right  to  do,  under  the 
Constitution  of  the  United  States,  and  were 
violating  no  valid  state  law;  the  United 
States  Supreme  Court  having  declared  so 
much  of  the  dispensary  law  of  South  Caro- 
lina as  relates  to  the  importation  of  liquors 
from  without  the  state  into  the  state  to  be 
unconstitutional,  null,  and  void.'  And  he 
erred  in  charging  the  jury:  'That  is  cor- 
rect, except  that,  if  the  liquors  in  their  pos- 
session were  contraband  liquors,  then  they 
were  not  doing  what  they  had  the  right  to  do 
in  this  state.'  Eleventh.  Because  he  erred 
in  refusing  to  charge  the  jury  that  'when  a 
state  recognizes  the  manufacture,  sale,  and 
use  of  intoxicating  liquors  as  lawful,  it  can- 
not discriminate  against  the  bringing  of 
such  liquors  in  and  importing  them  from 
other  states.  Such  legislation  is  void,  as  a 
hindrance  to  interstate  commerce.'  And  he 
erred  in  holding  that  this  proposition  did  not 
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apply  to  the  dispensary  law.  Twelfth.  Be- 
cause he  erred  in  charging  the  jury:  'If 
you  are  satisfied  beyond  a  reasonable  doubt 
that  they  (the  liquors  in  the  possess iou  of 
the  defendants)  were  contraband  liquors, 
you  will  find  them  (the  defendants)  guilty.'  " 
At  the  begiiming  of  our  remarks  upon  the 
contention  here  presented,  it  is  proper  to 
state  that  the  appellants  concede  tliut  the 
dispensary  law  of  this  state,  now  to  be  re- 
viewed, is  conformable  to  the  provisions  ot 
our  state  Constitution ;  so  that  our  inquiries 
will  be  directed  to  the  alleged  want  of  con- 
formity of  such  state  law  with  the  Con!:ititu- 
tion  of  the  United  States,  or,  to  limit  the 
inquiry  to  the  precise  part  of  the  Federal 
Constitution,  to  an  alleged  conflict  with  ar- 
ticle 1,  §  8,  which  declares:  "The  Congress 
shall  have  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
and  with  the  Indian  tribes."  Our  investi- 
gations are  happily  limited  to  that  commerce 
between  the  states  in  the  matter  of  intoxicat- 
ing liquors.  And  here  again  it  is  our  good 
fortune  to  find  a  line  of  decisions  of  the  Unit- 
ed States  Supreme  Court  which  relieve  our 
labors  of  much  tedium.  Beginning  with  the 
cases  of  Bowman  v.  Chicago  d  N,  W.  B.  Co, 
125  U.  S.  465,*31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823;  Leisy  v.  Hardin,  135  U.  S.  lOf),  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36;  Be  Bah- 
rer,  140  U.  S.  545,  35  L.  ed.  572;  Hcott  v. 
Donald,  165  U.  S.  68,  41  L.  ed.  633 ;  Rhodes 
V.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088 ;  and 
Vance  v.  Tf.  A,  Vanderoook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,— the  United  States  Su- 
preme Court  has  had  before  it  some  very  in- 
teresting phases  of  the  liquor  problem,  as  it 
int wines  itself  about  the  intersta;te  commerce 
provisions  of  the  United  States  Constitution. 
Briefly  stated,  the  results  of  these  cases  es- 
tablished these  propositions: 

(a)  Bowman  v.  Chicago  d  N.  W.  R.  Co, 
125  U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  held  that  it  was  not  in  the  power  of 
a  state,  by  its  legislation,  exclusive  of  some 
action  by  Congress,  to  lay  a  restriction  upon 
a  common  carrier  (which  was  a  railroad)  to 
regulate  commerce  between  its  people  and 
those  of  the  other  states  of  the  Union,  in  or- 
der to  effect  its  end,  however  desirable  that 
end  might  be. 

(b)  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  held  that  a 
state  law  could  not  prevent  the  sale  of  li- 
quors in  unbroken  packages  which  were  re- 
ceived by  the  resident  of  the  state  from  par- 
ties outside  the  state. 

(c)  Re  Rahrer,  140  U.  S.  545,  36  L.  ed. 
572, held  that  after  August  8,  1890  (at  which 
date  the  Wilson  bill  became  a  law  of  the 
United  States),  it  was  in  the  power  of  a 
state  to  punish,  under  laws  enacted  under 
the  police  power  of  the  state,  anyone  who 
sold  liquors  in  original  packages  bought 
from  parties  outside  the  state. 

(d)  Scott  V.  Donald,  165  U.  S.  68,  41  L. 
ed.  633,  held  that  the  dispensary  law  passed 
by  the  state  of  South  Carolina,  in  those  of 
its  provisions  which  sought  to  discriminate 
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between  citizens  of  its  own  state,  against  cit- 
izens of  another  state,  in  the  privilege  off  re- 
ceiving from  parties  outside  the  state  spirit- 
uous liquors,  was  void,  as  a  violation  of  the 
interstate  commerce  provision  of  the  Federal 
Constitution;  or,  to  reproduce  the  language 
o/  Mr.  Justice  Shiras,  who  formulated  the 
opinion  of  that  court:  "It  is  sufficient  for 
the  prc^sent  cases  to  hold,  as  we  do,  that 
when  a  state  recognizes  the  manufacture, 
sale,  and  use  of  intoxicating  liquors  as  law- 
ful, it  cannot  discriminate  against  the  bring- 
ing of  such  articles  in,  and  importing  them 
from,  other  states;  that  such  legislation  is 
void  as  a  hindrance  to  interstate  commerce, 
and  an  unjust  preference  of  the  products  of 
the  enacting  state  as  against  similar  prod- 
ucts of  the  other  states." 

(e)  Rhodes  v.  lotoa,  170  U.  S.  412,  42  L. 
ed.  1088,  held  that  under  the  Wilson  bill  a 
state  could  not  punish  a  common  carrier,  or 
its  agent,  for  moving  an  unbroken  package 
of  liquor  from  one  point  to  another  point  in 
the  state  of  Iowa  before  it  delivered  the  same 
to  the  consignee,  although  the  common  car- 
rier or  its  agent  knew  it  was  an  unbroken 
package  of  liquor;  and  it  also  held,  in  con- 
struing the  words  of  the  act  of  Congress  usu- 
a.l\y  called  the  "Wilson  Bill/'^hose  language 
was  "that  all  fermented,  distilled,  or  other 
intoxicating  liquors  or  liquids  transported  in- 
to any  state  or  territory  or  remaining  there- 
in for  use,  consumption,  sale,  or  storage 
therein,  shall,  upon  arriva}  in  such  state  or 
territory,  be  subject  to  the  operation  and  ef- 
fect of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  ite  police  powers  to 
the  same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been  pro- 
duced in  such  stete  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
Introduced  therein  in  original  packages  or 
otherwise"  (26  Stet.  at  L.  313),  that  the 
word  "arrival,"  as  used  in  this  act,  in  the 
light  of  all  ite  provisions,  was  not  intended 
to  and  did  not  cause  the  power  of  the  state 
to  attech  to  an  interstate  commerce  shipment 
while  the  merchandise  was  in  transit  under 
such  shipment,  and  until  its  arrival  at  the 
point  of  destination,  and  deliyery  there  to 
the  consignee. 

(f)  Vance  V.  W.  A.  Vandercook  Co.  170 
U.  S.  438,  42  L.  ed.  1100,  held,  in  construing 
the  dispensary  law  enacted  in  1896,  and  the 
identical  act  now  undergoing  consideration, 
that :  ( 1 )  Under  the  act  of  August  8,  1890, 
the  restrictions  and  regulations  of  state  laws 
become  operative  on  the  original  packages  of 
intoxicating  liquors  imported  into  a  state  be- 
fore the  sale  thereof,  and  therefore  such  pack- 
ages cannot  be  sold,  if  the  stete  law  forbids 
the  sale,  or  can  only  be  sold  in  the  manner 
and  form  prescribed  by  the  state  regulations. 
(2)  A  state  law  cannot  be  void  because  in 
excess  of  stete  authority,  when  it  is  but  the 
execution  of  a  power  lawfully  vested  in  the 
legislature  of  the  stete  to  forbid  the  sale  of 
liquors  in  the  original  packages.  (3)  From 
the  fact  that  a  state  law  permits  the  sale  of 
liquor  subject  to  particular  restrictions,  and 
45  L.  R.  A. 


only  upon  enumerated  conditions,  it  does  not 
follow  that  the  law  is  not  a  manifestation  of 
the  police  power  of  the  stete.  (4)  The  aotof 
Congress  of  August  8,  1890,  subjecte  the  sale 
of  original  packages  of  intoxicating  liquors 
to  stete  laws  which  restrict  or  regulate  such 
sales  as  well  as  to  laws  which,  forbid  them. 
(5)  Giving  to  stete  officers  the  exclusive 
right  to  purchase  all  intoxicating  liquors  to 
be  sold  in  the  stete  does  not  miJce  a  state 
law  regulating  such  sales  inherently  discrim- 
inatory, and  therefore  unconstitutional,  on 
the  ground  that  the  officers  have  arbitrary 
discretion  in  determining  where  and  from 
whom  they  will  purchase  liquors,  (tf)  The 
fact  that  the  provision  omitted  from  a  new 
law  had  been,  before  ite  enactment,  declared 
to  be  unconstitutional,  affords  a  conclusive 
demonstration  of  its  inconsistency  with  the 
new  law.  (7)  Authorizing  the  use  by  a  resi- 
dent of  wine  or  liquor  mtAe  by  him  for  such 
purpose  does  not  make  an  unconstitutional 
discrimination.  (8)  Compelling  a  resident 
of  the  stete  who  desires  to  order  intoxicating 
liquors  from  another  stete  for  his  own  use 
first  to  communicate  his  purpose  to  a  stete 
chemist,  and  depriving  any  nonresident  of 
the  right  to  ship  any  intoxicating  liquors, 
unless  previous  authority  is  obteined  from 
stete  officers,  are  unconstitutional  regula- 
tions of  interstete  commerce.  (9)  The  right 
of  a  citizen  to  carry  on  interstate  commerce 
is  conferred  by  the  Constitution  of  the  Unit^ 
ed  States,  and  ite  exercise  depends  solely  up- 
on the  will  of  the  person  engaged  therein,  and 
cannot  be,  in  advance,  controlled  or  limited 
by  the  stete,  in  any  department  of  its  govern- 
ment. (10)  An  inspection  law  must  not  sub- 
stentially  hamper  or  burden  the  constitu- 
tional right,  on  the  one  hand,  to  make,  and, 
on  the  other  hand,  to  receive,  an  interstete 
shipment.  (11)  A  requirement  that  a  sam- 
ple shall  be  sent  in  advance  for  inspection, 
before  intoxicating  liquors  are  brought  into 
the  state,  cannot  be  supported  as  an  inspec- 
tion law,  but  such  a  law  must,  at  least,  pro- 
vide for  some  inspection  of  the  article  im- 
ported. 

Since  all  the  questions  except  one  seem  to 
be  Federal  questions,  we  very  naturally  turn 
to  the  decisions  of  the  Supreme  Court  of  the 
United  States  for  their  decision ;  and  it  is  to 
the  two  latest  decisions  that  we  must  turn, 
for  the  appellants,  in  common  with  many 
others,  have  given  a  force  and  meaning  to  the 
decision  of  Scott  v.  Donald,  165  U.  S.  68,  41 
L.  ed.  633,  which  the  Supreme  Court  of  the 
United  States,  in  ite  last  decision  ( Vance  v. 
W.  A.  Vandcrcooh  Co.  170  U.  S.  438,  42  L. 
ed.  1100),  has  teken  occasion  to  point  out. 
The  appellante,  as  before  remarked,  seem  to 
attribute  to  Scott  v.  Donald,  165  U.  S.  468, 
41  L.  ed.  633,  this  meaning,  namely,  that  the 
dispensary  act  of  1895  was  not,  in  any  of  ite 
features,  a  valid  exercise  of  the  police  powers 
of  the 'state,  whereas  the  court,  in  the  case 
just  cited,  was  careful  to  avoid  this.  When 
the  facts  underlying  the  controversy  in  Scott 
V.  Donald,  165  U.  S.  68,  41  L.  ed.  633,  are 
considered,  it  will  be  seen  that  Scott,  the  ap- 
pellee, had  ordered  three  shipmente  of  alchol- 
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ic  liquors  to  be  made  to  him  from  the  states 
of  California,  Maryland,  and  New  York,  re- 
spectively, which  shipments,  when  so  made, 
were  seizeid  while  in  the  hands  of  a  common 
carrier,  and  before  delivery  to  the  consig:nee 
could  be  made;  and  the  judgment  of  the  Su- 
preme Court  of  the  United  States  was  that, 
because  of  some  features  in  the  act  of  1805. 
the  state  could  not  justify  the  exercise  of  its 
police  power  because  the  act  was  invalid,  be- 
ing in  violation  of  the  Federal  Constiti^tion. 
Hence,  when  the  latest  decision  (that  of 
Va7ice  V.  W,  A.  Vanderoook  Co.  170  U.  S. 
438,  42  L.  ed.  1100),  was  rendered  by  the 
United  States  Supreme  Court,  it  was  held 
that  the  act  of  1896,  amendatory  of  the  act  of 
1895,  was  a  valid  exercise  of  the  police  power 
of  the  state,  except  when  it  interdicted  the 
delivery  to  &  consignee  within  the  state  of 
alcholic  liquors  from  outside  the  state  for 
the  use  of  the  consignee,  but  not  so  as  to  li- 
quors which  were  intended  to  be  sold  by  the 
consignees ;  and  passing  upon  the  firet  phase 
of  this  question  (as  to  consignees  for  their 
own  use),  the  said  court  did  hold  that  the 
inspection  laws  were  invalid.  So  far  as 
these  latest  decisions  extend,  it  may  be  said : 
First,  that  no  state  can  interdict  the  deliv- 
ery by  a  common  carrier  of  any  alcoholic 
liquors  from  without  the  state  to  a  con- 
signee within  the  state  for  his  own  use;  sec- 
ond, that  when  the  word  "arrival,"  occurring 
in  the  act  of  Congress  commonly  called  the 
"Wilson  Bill,"  is  to  be  construed,  it  must  be 
held  that  such  word  means  an  arrival  of 
such  liquors  into  the  hands  of  the  consignee 
within  the  state.  The  trouble  in  connection 
with  the  cases  we  are  considering  is  that 
the  liquors  were  in  the  hands  of  their  owners 
when  they  crossed  the  threshold  of  this  state ; 
coming  from  Hightower's  distillery,  in  the 
state  of  North  Carolina,  where  these  liquors 
were  purchased  by  these  three  citizens  of 
South  Carolina.  They  may  be  said  to  have 
reached  the  consignees  at  the  state  line.  As 
will  be  perceived,  this  is  an  entirely  differ- 
ent question  from  that  decided  in  the  Rahrer 
Case,  the  Soott-Donald  Case,  or  the  Vance- 
Vanderoook  Case;  for  in  each  of  these  cases 
the  liquors  had  not  reached  the  hands  of  the 
consignees.  So  now  we  are  confronted  with 
this  difficulty  in  the  cases  now  at  bar :  The 
owners'  of  those  packages  of  liquors  have  in 
their  own  hands  such  liquors,  and  are  con- 
fessedly handling  and  hauling  such  liquors  in 
the  night-time,  in  violation  of  §§  33  and  37 
of  the  dispensary  act  passed  in  1896.  Is 
not  the  police  power  of  the  state  sufSciently 
powerful  to  interdict  the  citizens  of  the  state 
from  handling  and  hauling  in  the  nightrtime 
alcoholic  liquors,  when  they  are  the  owners 
thereof?  Is  it  not  in  exact  keeping  with  the 
laws  of  the  state  in  relation  to  hauling  seed 
cotton  at  night?  Section  280  of  the  Crimi- 
nal Statutes  of  South  Carolina  provides :  "It 
shall  not  be  lawful  for  any  person  to  buy  or 
sell  or  receive  by  way  of  barter,  exchange, 
or  traffic  of  any  sort,  any  seed  cotton  be- 
tween the  hours  of  sundown  and  sunrise. 
.    .     .    Thie  is  confessedly  in  the  exercise  of 
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the  police  power.  Why,  therefore,  may  not 
a  fftate  in  the  exercise  of  its  police  power, 
forbid  the  handling  or  hauling  of  spirituous 
liquors  at  night?  This  also  would  be  the  ex-  * 
ercise  of  the  police  power  of  the  state,  and 
cannot  in  any  sense  affect  the  interstate  com- 
merce laws.  It  should  be  noted,  however, 
that  these  §§33  and  37  by  their  terms  affect 
"contraband  liquors."  A  question  may  arise 
as  to  whether  a  person  purchasing  for  his 
own  use  liquors  from  persons  outside  this 
state,  and  carrying  this  property  with  him 
into  his  own  state,  may  not  justly  claim 
that  such  liquors  in  his  hands  are  not  "con- 
traband liquors,"  and  therefore  not  in  viola- 
tion of  these  sections.  If  a  man  may  order 
for  his  own  use  spirituous  liquors  from  an- 
other state,  and  have  such  liquors  delivered 
to  him  at  his  own  home,  in  South  Carolina, 
without  incurring  liability  therefor  under 
the  dispensary  law,  which  forbids  it, — rely- 
ing for  freedom  from  such  liability  upon  the 
interstate  conunerce  provision  of  the  United 
States  Constitution, — why  may  not  a  citizen 
take  his  buggy  or  wagon,  and  go  into  another 
state,  and  purchase  spirituous  liquors,  and 
by  his  own  buggy  or  wagon  transfer  such  li- 
quors to  his  home,  and  claim  inununity  there- 
for under  the  interstate  conunerce  clause  of 
the  Constitution?  We  are  inclined  to 
think  he  could,  except  for  §  37  of  the  dispen- 
sary act  of  1896,  which  provides:  "Any 
person  handling  contraband  liquors  in  the 
night-time  or  delivering  the  same  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction. 
.  .  ."  The  word  "contraband,"  used  in 
this  section,  refers  to  any  liquors  other  than 
dispensary  liquors.  The  appellants  admit 
that  the  liquors  found  in  their  possession 
were  not  dispensary  liquors. 

When  the  exceptions  here  presented  are 
taken  up  seriatim,  it  will  be  found  that  they 
are  untenable,  in  the  light  of  our  views  here- 
inbefore expressed.  As  to  the  fifth  excep- 
tion, when  examined  it  will  be  found  to  ask 
of  the  circuit  judge  a  ruling  upon  what 
would  be  the  effect  of  hauling  liquors  at 
night-time  which  had  been  purchased  of  the 
dispensary.  The  circuit  judge  declined  to 
rule  upon  the  matter,  for  the  simple  reason 
that  the  liquors  here  involved  were  admitted 
not  to  have  come  from  the  dispensary. 
This  was  not  error.  I  think,  therefore,  our 
judgment  should  be,  "It  is  the  judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  be  affirmed."  But  the  members  of  the 
court  are  equally  divided.  Hence,  under  the 
Constitution  of  this  state,  the  judgment  of 
the  circuit  court  stands  affirmed. 

Jones,  J.,  concurring: 

I  concur  in  affirming  the  judgment  of  the 
circuit  court  in  these  cases.  The  act  of  Con- 
gress known  as  the  "Wilson  Act,"  quoted  in 
the  opinion  of  Mr.  Justice  Pope,  expressly 
leaves  intoxicating  liquors  within  the  control 
of  the  police  power  of  the  state,  "upon  their 
arrival  in  said  state."  In  Khodes  v.  loxoa, 
170  U.  S.  412,  42  L.  ed.  1088,  reaffirmed  in 
Vance  v.  W,  A,  Vandercook  Co.    170  U.  S. 
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438,  42  L.  ed.  1100,  the  supreme  court  of  the 
United  States  has  construed  ''arrival  in  the 
■tate,"  in  this  act,  to  mean  "arrival  at  the 
point  oi  destination,  and  deliver^  to  the  con- 
Bignee."    Let    us    assume    that    the    police 
power  of  the  state  can  only  operate  upon  an 
article  of  interstate  commerce  after  it  ceases 
to  be  such    in  an  interstate  commerce  trans- 
action.    When   is    an    interstate   conmierce 
transaction  as  to  intoxicating  liquors  con- 
summated?    Maifestly,  when  such  article  is 
delivered  to  the  consignees.     In  the  case  be- 
fore us  it  is  admitted  that  the  whisky  was 
actually  delivered  into  the  hands  of  the  buy- 
ers in  North  Carolina.     So  far  as  the  non- 
resident seller  was  concerned,  it  reached  its 
destination    when    the    buyers    received    it. 
Even  if  such  a  transaction  between  citizens 
of  this  state  and  a  citizen  of  North  Carolina 
could  be  called  an  interstate  commerce  trans- 
action, it  was  consummated  by  actual  deliv- 
ery in  North  Carolina.    The  moment,  there- 
fore, that  the  whisky,  in  the  actual  custody 
of  its  owner,  a  citizen  of  this  state,  entered 
the  territory  or  jurisdiction  of  this  state,  it 
became  subject  to  the  operation  of  the  po- 
lice  power    of   the    state;    the   commercial 
power  of  the  United  States  having  yielded  its 
grasp  when  the  interstate   transaction   was 
consummated  by  delivery.     Suppose  a  com- 
mon carrier  had  delivered  this  whisky  to  the 
defendants  at  a  station  on  or  near  the  state 
line;  could  it  be  fairly  contended  that  the 
whisky  had  not  reached  its  destination,  be- 
cause the  owners  in  actual  possession  con- 
templated carrying  it  through  Chesterfield 
county   to   their   residences,   in   Darlington 
county  T     Such  a  view  would  make  easy  the 
illicit  traffic  in   intoxicating   liquors,   espe- 
cially in  border  counties;  for, under  the  cover 
of  darkness,  evil  men  could  travel  the  coun- 
try loaded  with  such  liquors,  and,  if  an  ac- 
tual sale  could  not  be  proved,  escape  all  risk, 
under  the  plea  of  "personal  use."    It  is  sure- 
ly within  ^e  police  power  of  the  state  to  pro- 
hibit the  hauling  and  handling  of  contralmnd 
liquors  in  the  night-time,  as  a  means  to  pre- 
vent, or  make  more  difficult,  illicit  trsiffic  un- 
der cover  of  night.    Admitting  that  the  state 
cannot  confiscate,  as  contralMind,  intoxicat- 
ing liquors  imported  for  personal  use,  while 
in  the  control  and  protection  of  interstate 
commerce,  undoubtedly  the  state  may  declare 
such  liquors  contraband  for  failure  to  com- 
ply-with  state  regulations  after  such  articles 
are  received  by  the  importer  in  this  state,  for 
then    interstate     commerce     control    ends. 
Whether  such  state  regulations  are  reason- 
able, as  applied  after  the  liquor  ceases  to  be 
an  article  in  interstate  commerce,  is  a  ques- 
tion not    appertaining    to    the    commercial 
power,  but  to  the  police  power, — if,  indeed, 
any  legislation    not  void  on    constitutional 
grounds  can  in  this  state  be  declared  void 
merely  on  the  ground  of  unreasonableness. 
We  are  not  called  upon  in  this  case  to  say 
whether  the  dispensary  law  should  be  read 
so  as  to  give  the  importer  for  personal  use 
a  reasonable  time  after  receipt  of  the  im- 
ported liquor  in  which  to  comply  with  state 
regulations,    so  as   to  prevent   such  article 
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from  being  regarded  as  contraband,  in  view 
of  the  provision  that  "persons  having  liquor 
which  they  wish  to  keep  for  their  own  use 
may  throw  the  protection  of  the  law  around 
the  same  by  furnishing  an  inventory  of  the 
quantity  and  kinds  to  the  state  commissioner 
and  applying  for  certificates  to  affix  thereto.'* 
The  defendants  made  no  such  defense,  and, 
if  they  had,  the  question  would  be  one,  not 
under  the  commercial  power  of  the  United 
States,  but  under  the  police  power  of  the 
state.  Appellants  stand  or  fall  on  the  ques- 
tion whether  §  37  of  the  dispensary  law  is 
void  as  applied  to  the  admitted  facts  in 
this  ca^  as  against  the  interstate  commerce 
clause  of  the  United  States  Constitution. 
As  to  this  question,  I  have  endeavored  to 
show  that  such  clause  has  no  application  in 
this  case.  Bona  fide  importers  for  personal 
use,  as  well  as  importing  illicit  traffickers 
under  the  guise  of  "personal  use,"  must  com- 
ply with  state  regulations,  when  they  attach 
under  its  police  power  or  tiUce  the  conse- 
quences. If  these  views  are  correct,  the  cir- 
cuit court  committed  no  reversible  error  in 
modifying  defendants'  requests  to  charge, 
and  in  his  refusal  to  charge  certain  requests 
touching  interstate  commerce.  Appellants 
admit  that  they  were  hauling  and  handling 
intoxicating  liquors  in  the  night-time  in  this 
state  without  compliance  with,  the  regular 
tion  of  the  dispensary  law,  after  the  actual 
receipt  by  them  of  such  liquors.  Under 
these  circumstances,  such  liquor  was  contra- 
band. 

MclTer,  Ch.  J.,  delivered  the  following 
opinion: 

I  cannot  concur  in  the  conclusion  reached 
by  Mr.  Justice  Pope,  for  the  reason  that  such 
conclusion  is,  as  it  seems  to  me,  in  direct 
conflict  with  the  decisions  of  the  Supreme 
Court  of  the  United  States  in  the  cases  which 
will  be  hereinafter  cited.  The  precise  ques- 
tion presented  by  these  appeals  ( for  it  is  con- 
ceded that  both  of  the  cases  stated  in  the 
title  are  to  be  controlled  by  the  same  princi- 
ple) is  whether  a  citizen  of  South  Carolina, 
residing  herein,  can  lawfully  bring  into  this 
state,  for  his  own  use,  spirituous  liquor 
which  he  has  bought  in  another  state.  This 
question  has  been  conclusively  determined  in 
the  affirmative  by  the  case  of  Scott  y.  Don- 
ald, 165  U.  S.  58,  41  L.  ed.  632,  and  the  same 
principle  there  decided  has  been  recently  re- 
affirmed in  Vance  v.  W.  A.  Vandercook  Co. 
reported  in  170  U.  S.  438,  42  L.  ed.  1100. 
In  the  case  first  cited  the  action  was  brought 
against  a  state  constable  to  recover  damages 
for  seizing  and  carrying  away  certain  pack- 
ages containing  spirituous  liquors  belonging 
to  the  plaintiff,  which  he  had  imported  from 
other  states,  while  such  packages  were  in  the 
hands  of  the  common  carrier  through  whose 
agency  the  packages  had  been  brought  into 
this  state.  The  plaintiff  recovered  judgment 
below,  and  the  case  was  carried  by  writ  of 
error  to  the  Supreme  Court  of  the  United 
States,  where  the  judgment  wns  affirmed. 
Mr.  Justice  Shiras,  in  delivering  the  opinion 
of  the  court   (concurred  in  by  all  the  other 
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justices  except  one),  after  determining  that 
the  dispensary  law  of  this  state  was  not  an 
inspection  law,  and  is  not  within  the  scope  of 
the  act  of  Congress  of  the  8th  of  August, 
1890,  commonly  called  the  "Wilson  Bill," 
and  after  holding  that  the  dispensary  law 
recognized  the  manufacture,  sale,  and  use 
of  spirituous  liquors  as  lawful,  announced 
the  holding  of  the  court  in  these  words: 
''It  is  sufficient  for  the  present  cases  to  hold 
as  we  do,  that  when  a  state  recognizes  the 
manufacture,  sale,  and  use  of  intoxicating 
liquors  as  lawful,  it  cannot  discrinunate 
a^inst  the  bringing  of  such  articles  in,  and 
importing  them  from,  other  states ;  that  such 
legislation  is  void,  as  a  hindrance  to  inter- 
state commerce,  and  an  unjust  preference  of 
the  products  of  the  enacting  state  as  against 
similar  products  of  the  other  states."  It  is 
true  that  the  case  of  Scott  y.  Donald  arose 
under  the  dispensary  law  approved  the  2d 
of  January,  1895,  while  the  case  now  under 
consideration  arose  under  the  dispensary  law 
approved  the  6th  of  March,  1896;  but  the 
two  acts,  90  far  as  the  questions  which  arise 
in  the  present  case  are  concerned,  are  identi- 
cally the  same,  and  hence  the  construction 
placed  upon  the  provisions  of  the  act  of  Jan- 
uary, 1895,  by  the  Supreme  Court  of  the 
United  States  must  be  regarded  as  the  prop- 
er construction  of  similar  provisions  in  the 
act  of  March,  1896.  Indeed,  we  do  not  under- 
stand that  it  is  claimed,  in  the  opinion  of  Mr. 
Jiistice  Pope,  that  the  act  of  1896  must  re- 
ceive a  different  construction  from  that  placed 
upon  the  act  of  1895  by  the  supreme  court  in 
the  case  of  Scott  v.  Donald,  so  far  aa  the  pres- 
ent case  is  concerned, — perhaps  for  the  rea- 
son above  indicated.  But  (what  is  abso- 
lutely conclusive)  we  And  that  in  the  case  of 
Vance  V.  W.  A.  Vandercook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  which  arose,  not  only  aft- 
er the  passage  of  the  act  of  1896,  but  after 
the  passage  of  the  act  of  1897  (22  Stat,  at 
li.  p.  535)  amendatory  thereof,  the  Supreme 
Court  of  the  United  States  di^mctly  reaf- 
firms the  ruling  in  Scott  v.  Donald,  that  a 
resident  of  this  state  may  lawfully  import 
from  another  state  spirituous  liquor  for  his 
own  use,  and  goes  on  to  declare  that  this 
right  arises  from  the  Constitution  of  the 
United  States,  and  cannot  be  prohibited  or 
materially  interfered  with,  or  in  any  way 
hampered,  by  any  state  law;  and  the  court 
proceeds  to  hold  that  the  provisions  of  the 
act  of  1897  designed  to  provide  for  the  in- 
spection of  liquor  imported  by  a  resident  for 
his  own  use  (which,  however,  have  no  ap- 
plication to  the  present  case),  doubtless  en- 
acted to  avoid  the  effect  of  the  decision  in 
Scott  y.  Donald,  cannot  so  operate,  as  those 
provisions  do  not  impart  to  the  act  of  1897 
the  features  of  a  valid  inspection  law,  and 
then  concludes  the  discussion  ^f  this  branch 
of  the  case  in  these  words:  "Conceding, 
without  deciding,  the  power  of  the  state, 
where  it  has  placed  the  control  of  the  sale 
of  all  liquor  within  the  state  in  charge  of 
its  own  ofHcers,  to  provide  an  inspection  of 
liquors  shipped  into  a  state  by  residents  of 
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other  states  for  use  by  residents  within  the 
state,  it  is  clear  that  such  a  law,  to  be  valid, 
must  not  substantially  hamper  or  burden  the 
constitutional  right  on  the  one  hand  to  make, 
and  on  the  other  to  receive,  euch  shipment." 
It  is  very  obvious  that  the  case  of  Vance  v. 
W.  A.  Vandercook  Co.  draws  a  marked  dis- 
tinction between  the  power  of  a  state  to  pro- 
hibit the  importation  of  liquor  for  sale,  and 
the  power  to  prohibit  the  importation  of  that 
article  for  personal  use.  Under  that  au- 
thority a  state  may  prohibit  the  importation 
of  liquor  for  sale,  even  in  original  packages, 
by  virtue  of  the  provisions  of  the  act  of  Con- 
gress of  the  8th  of  August,  1890,  commonly 
called  the  "Wilson  Bill,"  but  it  cannot  pro- 
hibit the  importation  of  spirituous  liquors 
by  a  resident  of  this  state  for  his  own  per- 
sonal use.  This  being  the  decision  of  a  tribu- 
nal which  is  confessedly  the  final  arbiter  in 
all  questions  involving  the  construction  of 
the  Constitution  and  laws  of  the  United 
States,  must  be  accepted  by  all  other  tribu- 
nals and  all  citizens  as  the  settled  law  of 
the  land,  whether  conformable  to  our  own 
views  or  not. 

Applying  these  principles  to  the  case  in 
hand,  the  inevitable  result  is  a  reversal  of 
the  judgment  below.  The  imdisputed  evi- 
dence is  that  these  defendants,  who  are  resi- 
dents of  the  state  of  South  Carolina,  had 
gone  over  into  the  adjoining  state  of  North 
Carolina,  and  there  purchased  the  liquor  in 
question  for  their  own  use,  and  were  trans- 
porting the  same,  in  their  buggies,  to 
their  homes,  in  South  Carolina.  While  on 
their  way,  during  the  night-time,  they  were 
arrested  by  a  state  constable  and  his  posse 
at  some  point  in  South  Carolina,  their  li- 
quor and  teams  seized,  and  they  placed  in 
jail.  At  the  next  succeeding  term  of  the 
court  of  general  sessions  they  were  indicted 
for  a  violation  of  §  37  of  the  dispensary  act 
of  1896,  under  the  charge  that  they  "did  un- 
lawfully handle  and  haul  contraband  liquors 
in  the  night-time,"  contrary  to  the  provisions 
of  said  act.  The  case  came  on  for  trial  be- 
fore his  honor.  Judge  Benet,  and  a  jury. 
Under  his  charge  the  jury  found  the  defend- 
ants guilty,  and  from  the  judgments  rendered 
they  have  appealed,  upon  the  several  grounds 
set  out  in  the  opinion  of  Mr.  Justice  Pope, 
in  which  various  errors  are  imputed  to  the 
circuit  judge  in  his  charge,  as  well  as  in 
his  refusals  to  charge  certain  requests.  I 
do  not  propose  to  consider  these  grounds 
seriatim,  but  I'ather  to  confine  myself  to 
what  I  consider  the  controlling  questions  in 
the  case. 

In  the  first  place  I  would  remark  that  I 
do  not  suppose  that  any  question  can  be  or 
will  be  made,  based  upon  the  fact  that  these 
defendants  were  not  bringing  this  liquor  in- 
to the  state  by  the  use  of  the  agencies  usu- 
ally employed  for  that  purpose,  such  as  rail- 
road, etc.,  but  were  bringing  it  into  the 
state  in  their  own  private  vehicles.  Indeed, 
no  such  point  has  been  presented  by  Mr.  Jus- 
tice Pope,  and  in  fact  Judge  Benet  express- 
ly instructed  the  jury  that  this  fact  made  no 
difference,  using  this  language:     "Interstate 
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commerce  may  be  carried  on  in  this  country 
on  foot  or  by  wagon  or  by  caravan,  as  well 
as  by  railroads  or  steanrboat  or  canal  or 
river,  or  in  any  other  of  the  more  modern  and 
improved  forms  of  transportation."  It  is 
suggested,  however^  that  this  case  differs 
from  the  cases  decided  by  the  Supreme  Court 
of  the  United  States  in  this  respect:  That 
in  all  of  those  cases  the  liquors  were  seized 
before  delivery  to  the  consignee  by  the  com- 
mon carrier  through  whose  agency  the  li- 
quors ordered  for  personal  use  from  another 
state  were  brought  into  this  state,  whereas  in 
the  case  now  under  consideration  the 
liquors  bought  by  the  defendants  in  the 
state  of  North  Carolina  for  their  own 
use  were  brought  into  this  state  by  the 
owners  of  such  liquors  in  their  own  pri- 
vate vehicles^  and  not  by  the  agency  of  a 
common  carrier,  and  therefore  when  these 
parties  crossed  the  state  line  the  liquors  were 
in  the  hands  of  the  owners, — ^had  reached  the 
possession  of  the  consignees,  eo  to  speak, — 
and  when  these  parties  were  arrested  they 
were  engaged  in  transporting  the  liquors  to 
their  homes  in  this  state.  But  what  differ- 
ence this  can  make  I  am  at  a  loss  to  con- 
ceive. If  a  resident  of  this  state  has  a  right, 
under  the  intersuite  commerce  clause,  to  im- 
port into  this  state,  through  the  agency  of  a 
common  carrier,  spirituous  liquors  for  his 
own  use,  it  is  impossible  for  me  to  conceive 
why  he  may  not  bring  liquors  which  he  has 
purchased  in  North  Carolina  for  his  own  use 
into  this  state  in  his  own  private  vehicle. 
To  hold  otherwise  would  involve  the  absurd- 
ity of  holding  that  a  person  may  lawfully 
do  by  an  agent  what  he  cannot  do  himself. 
This,  as  I  understand  it,  was  the  view  which 
Mr.  Justice  Pope  seemed  inclined  to  take; 
but  he  bases  the  conclusion  which  he  reaches 
upon  the  ground  that  the  liquor  in  question 
was  "contraband,"  and  as  §  37  of  the  dispen- 
sary act  of  1890  makes  it  a  penei  offense  to 
handle  "contraband  liquor  in  the  night-time," 
the  parties  could  be  convicted  for  a  violation 
of  that  section  of  the  statute.  It  is  quite 
true  that  there  are  several  sections  in  the 
act  just  referred  to  declaring  that  any  spir- 
ituous liquors  not  obtained  from  the  dispen- 
sary authorities  are  contraband  liquors. 
But  the  very  meaning  of  the  term  "contra- 
band" shows  that  no  article  can  be  so  charac- 
terized, unless  it  is  an  article  the  importa- 
tion or  exportation  of  which  is  prohibited  by 
law.  Now,  if,  as  we  have  seen,  the  interstate 
commerce  clause  of  the  Constitution  of  the 
United  States  secures  to  a  resident  of  this 
state  the  right  to  import  from  another  state 
spirituous  liquor  for  his  own  use,  it  follows 
necessarily  that  such  liquor  cannot  be  re- 
garded as  contraband,  and  the  statute  of  any 
state  which  undertakes  to  declare  such  liquor 
contraband  must  be  held  void,  because  in 
conflict  with  the  Constitution  of  the  United 
States.  A  right  conferred  upon  the  citizen 
by  the  Constitution  of  the  United  States  can- 
not be  denied  or  destroyed  by  any  state  legis- 
lation. If  spirituous  liquor  be  a  legitimate 
article  of  commerce,  as  it  is  declared  to  be  in 
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the  case  of  Re  Rahrer,  140  U.  S.,  at  page  556^ 
35  L.  ed.  575,  and  if,  as  we  have  seen  from  the 
cases  above  cited,  a  resident  of  this  state  has 
a  right,  secured  to  him  by  the  Constitution 
of  the  United  States,  to  import  spirituous 
liquor  into  this  state  for  his  own  use,  then  it 
fallows  necessarily  that  a  state  statute  which 
declares  such  liquor  "contraband,"  and 
makes  it  a  penal  offense  to  handle  such  li- 
quor in  the  night-time,  not  only  materially 
interferes  with  and  hampers  the  right  se- 
cured to  the  citizen  by  the  Constitution  of 
the  United  States,  but  al>solutely  destroys 
such  right,  and  cannot,  therefore,  be  sus- 
tained as  a  legitimate  exercise  of  legislative 
power.  The  analogy  suggested  by  Mr.  Jus- 
tice Pope,  drawn  from  the  provisions  of  S 
280  of  the  Criminal  Statutes,  which  make  It 
a  penal  offense  for  any  person  to  traffic  in 
seed  cotton  in  the  night-time,  does  not  hold 
good,  for  the  reason  that  such  statute  does 
not  purport  to  interfere  with  any  right  de- 
rived from  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States,  while 
the  object  and  purpose  of  the  dispensary  law- 
are  to  deprive  the  residents  of  this  state  of 
such  right,  and  for  the  further  reason  that 
the  seed-cotton  act  makes  no  discrimination 
between  seed  cotton  raised  in  this  state  and 
that  which  may  be  obtained  from  another 
state,  while  the  dispensary  law  does  discrim^ 
inate  between  liquors  obtained  from  another 
state  and  those  obtained  from  the  dispen- 
sary; making  the  handling  of  the  former  in 
the  night-time  a  penal  offense,  while  the 
handling  of  the  other  in  the  night-time  is  not 
forbidden. 

It  may  be  said,  however,  that  under  the> 
provisions  of  the  act  of  Congress  of  the  8th 
of  August,  1800,  commonly  called  the  "Wil- 
son Bill,"  the  legislature  is  permitted  to 
enact  any  legislation,  in  the  exercise  of  its 
police  powers,  that  it  may  deem  necessary  or 
proper,  in  regard  to  spirituous  liquors  im- 
ported into  one  state  from  another  state,  aft- 
er such  liquor  has  reached  the  hands  of  the 
owner  or  consignee.  Such  a  view  would  com- 
pletely emasculate  the  interstate  ccwnmeroe 
clause  of  the  Constitution  of  the  United 
States,  and  would  effectually  destroy  the 
right  thereby  secured  to  the  citizen.  Under 
that  view,  a  resident  of  this  starte  who  or- 
dered spirituous  liquors  shipped  to  him  by 
rail  from  California.  North  Carolina,  or  any 
other  state,  for  his  own  use,  would  be  liable, 
as  soon  as  he  received  the  liquor  from  the 
railroad  depot  and  placed  it  in  his  wagon  for 
transportation  to  his  home,  not  only  to  have 
his  liquor,  but  his  wagon  and  team,  seized 
and  confiscated;  and,  if  night  should  over- 
take him  while  hauling  the  liquor  to  his  own 
home,  he  would  further  be  liable  to  indict- 
ment for  violating  §  37  of  the  dispensary  law. 
Indeed,  if  he  should  succeed  in  reaching  his 
home  unmolested,  and  should  undertake  to 
remove  such  liquor  in  the  night-time  from 
one  apartment  in  his  dwelling  house  to  an- 
other, he  would  be  liable  to  an  indictment  for 
handling  contraband  liquor  in  the  night-time. 
It  is  very  manifest,  if  this  view  should  be 
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adopted,  that  the  right  secured  to  the  citi- 
zen by  the  Constitution  of  the  United  States 
would  be  as  effectually  denied  and  destroyed 
as  if  a  state  should  pass  a  statute  forbidding, 
in  the  most  explicit  and  positive  terms,  a  res- 
ident of  this  state  from  importing  into  this 
state  from  another  state  spirituous  liquor 
for  his  own  use ;  for  no  person  would  venture 
to  import  liquor  from  abroad,  if  he  knew 
that  he  was  liable  to  lose  such  liquor  as  soon 
as  it  was  brought  within  the  limits  of  the 
state,  and  to  be  subjected  to  indictment  and 
punishment  if  he  happened  to  be  overtaken 
by  night  in  hauling  such  liquor  from  the  rail- 
road depot  to  his  own  home.  As  is  held  in 
Vance  v.  W.  A.  Vanderoook  Co.  170  U.  S.  438, 
42  L.  ed.  1100,  any  state  law  containing  pro- 
visions which  "are  so  onerous  and  burden- 
some in  their  nature  as  to  substantially  im- 
pair the  right"  thus  derived  from  the  Oon- 
9titution  of  the  United  States,  or  which  "so 
hamper  and  restrict  the  exercise  of  the  right 
as  to  materially  interfere  with  or,  in  effect, 
prevent  its  enjoyment,"  are  void,  so  far  as 
such  provisions  are  concerned ;  for,  as  is  fur- 
ther said  in  the  same  ca,se  in  speaking  of 
what  are  claimed  to  be  the  inspection  features 
of  the  dispensary  law,  "it  is  clear  that  such 
a  law  to  be  valid  must  not  substantially  ham- 
per or  burden  the  constitutional  right  on 
the  one  hand  to  make,  and  on  the  other  to  re- 
ceive, such  shipment." 

There  are  other  errors  pointed  out  by  the 
exceptions  which  would  he  sufficient  to  call 
for  the  reversal  of  the  judgments  appealed 
from, — ^for  example,  exception  9,  which  is 
fully  sustained  by  the  case  of  Vance  v.  W. 
A.  Vandercook  Co.  170  U.  S.  438,  42  L.  ed. 
1100,  and  exception  11,  which  imputes  error 
in  refusing  to  charge  defendants'  seventh  re- 
quest, which  is  nothing  but  a  quotation  from 
the  opinion  of  the  court  in  Scott  v.  Donald^ 
at  page  101,  165  U.  S.,  and  page  645,  41  L. 
ed.,  laying  down  the  rule  applicable  to  that 
case,  in  which  the  court  was  called  upon  to 
construe  and  apply  the  dispensary  law;  and 
hence  there  was  clearly  error  in  refusing  that 
request  because  not  applicable  to  the  dispen- 
sary law.  There  are  other  exceptions 
worthy  of  consideration,  but  what  I  have 
said  sufficiently  indicates  the  gprounds  of  my 
dissent,  and  I  do  not  deem  it  necessary  to 
extend  this  opinion  by  considering  all  of  the 
exceptions.  I  am  of  opinion,  therefore,  that 
the  judgment  of  the  circuit  court  should  be 
reversed. 

Gary,  A.  J.,  concurring. 

The  court  having  thus  been  equally  divided 
on  a  constitutional  question,  the  constitu- 
tional court  composed  of  the  justices  of  the 
Supreme  Court  and  of  the  circuit  courts 
were  called  together,  and,  after  the  cause* had 
been  heard  by  such  court,  Engene  B.  Gary, 
A.  J.,  on  June  3,  1899,  delivered  the  opinion 
of  the  court : 

These  two  cases  arose  out  of  the  same 
transaction  and  the  same  state  of  facts. 
By  consent  they  were  heard  together.  The 
indictments  were  identical,  except  as  to  the 
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names  of  the  defendants.  They  charged  that 
the  defendants,  "on  the  eleventh  day  of  De- 
cember, A.  D.  1896,  with  force  and  arms,  at 
Chesterfield,  in  the  county  and  state  afore- 
said, did  unlawfully  handle  and  haul  con- 
traband spirituous  liquors  in  the  night-time, 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state." 

The  following  facte,  which  seem  to  be  un- 
disputed, were  developed  by  the  te»tiipony: 
The  defendar^ts  live  near  Lamar,  in  Darling- 
ton county,  about  40  miles  from  Chesterfield 
C.  H.  On  the  11th  of  December,  1896,  they 
left  their  homes  in  Darlington  county,  and 
traveled  by  private  conveyance  to  Hightow- 
er's  distillery  in  North  Carolina,  where  they 
purchased  about  21  gallons  of  corn  whisky, 
which  was  put  up  in  kegs  and  jugs.  The 
jugs  and  kegs  were  then  placed  in  the  de- 
fendants' buggies,  and  they  started  back  to 
their  homes.  After  crossing  the  state  line, 
and  when  within  about  2  miles  of  Chesterfield, 
S.  C,  during  the  night-time,  they  were  ar- 
rested by  a  state  constable  and  his  posse,  their 
liquor  and  teams  seized,  and  they  placed  in 
jail.  The  liquor  was  purchased  for  their 
personal  use.  Up  to  the  time  of  their  ar- 
rest they  had  don«  no  act  even  tending -to 
break  the  continuity  of  the  transportation, 
and  the  liquor  was  seized  while  in  transit. 
The  defendants  were  convicted,  whereupon 
they  appealed  upon  exceptions  which  will  be 
set  out  in  the  report  of  the  case. 

The  pivotal  point  in  the  case  is  whether 
the  liquor  was  contraband  when  seized  as 
aforesaid.  If  the  liquor,  when  seized,  came 
within  the  protection  guaranteed  by  the  Con- 
stitution of  the  United  States  to  interstate 
commerce,  all  statutory  enactments  in  South 
Carolina  upon  this  subject  were  inoperative. 
Our  first  inquiry,  therefore,  will  be  whether 
it  came  within  this  protection.  This  will  in- 
volve a  construction  of  the  Constitution  of 
the  United  States  relative  to  interstate  com- 
merce and  of  the  statute  of  the  United  States 
commonly  called  the  "Wilson  Act." 

Section  8,  art.  1,  of  the  Constitution  of  the 
United  States  provides  that  Congress  shall 
have  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states, 
and  with  the  Indian  tribes.  The  "Wilson 
Act"  (26  Stat  at  L.  313)  is  a«  follows: 
That  all  fermented,  distilled,  or  other  intox- 
icating liquors  or  liquids  transported  into 
any  state  or  territory,  or  remaining  therein 
for  use,  consumption,  sale,  or  storage  therein 
shall  upon  arrival  in  such  state  or  territory 
be  subject  to  the  operation  and  effect 
of  the  laws  of  such  state  or  territory 
enacted  in  the  exercise  of  its  police  powers, 
to  the  same  extent  and  in  the  same  manner 
as  though  such  liquids  or  liquors  had  been 
produced  in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  therein,  in  original  packages  or 
otherwise." 

The  intention  of  the  foregoing  provision 
of  the  Constitution  is  thus  succinctly  stated 
in  the  case  of  Rhodes  v.  Iowa,  170  U.  S.  412, 
42  L.   ed.    1088:     "The    fundamental    right 
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-which  the  decision  in  the  Bowman  Case, 
126  U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  held  to  be  protected  from  the 
operation  of  state  laws  by  the  Constitution 
of  the  United  States  was  the  continuity  of 
shipment  of  goods  coming  from  one  state  in- 
to another,  from  the  point  of  transmission  to 
the  point  of  consignment,  and  the  accom- 
plishment there  of  delivery  covered  by  the 
contract."  The  word  "arrival,"  in  the  Wil- 
son act,  was  construed  by  the  court  in  Rhodes 
V.  Jowa,  170  U.  S.  412,  42  L.  ed.  1088,  to 
mean  when  the  merchandise  reached  its  des- 
tination and  delivery  there  to  the  consignee. 
Unless  there  is  something  in  this  case  to  take 
it  out  of  the  principle  laid  down  in  Rhodes 
y.  Iowa,  the  liquor  was  under  the  protection 
of  the  United  States  Constitution  until  it 
reached  its  destination.  A  statement  of 
some  of  the  general  principles  decided  by 
the  Supreme  Court  of  the  United  States  will 
show  that  the  liquor  was  in  transit  as  inter- 
state commerce  at  the  time  it  waa  seized. 
Interstate  commerce,  ordinarily,  consists  of 
three  elements,  to  wit:  (1)  The  purchas- 
ing of  merchandise  by  a  resident  of  one  state 
from  a  resident  of  another  etate;  (2)  the 
delivei*y  of  the  articles  of  commerce;  and  (3) 
the  ti'ansportation  thereof.  The  purchase 
may  be  made  by  the  buyer  in  person,  or 
through  a  traveling  salesman  of  the  nonresi- 
dent, or  by  an  order  sent  by  the  purchaser  to 
the  nonresident.  The  delivery  may  be  made 
directly  to  the  purchaser  when  the  goods  are 
sold,  or  when  they  reached  their  destination, 
in  cases  when  they  have  been  consigned  to 
him. 

In  this  case  the  defendants  purchased  the 
liquor,  and  the  delivery  wae  made  to  them 
in  person  at  the  distillery  in  North  Carolina. 
This  is  not  disputed.  Therefore  we  may 
eliminate  from  our  consideration  two  of  the 
elements  of  interstate  commerce,  to  wit,  the 
purchase  of  the  liquor  and  its  delivery. 

This  brings  us  to  a  consideration  of  the 
principal  element  of  interstate  commerce  in 
this  case,  to  wit,  the  transportation  of  the 
liquor.  At  the  time  the  United  States  Con- 
stitution was  adopted,  the  vehicles  for  the 
convenience  of  travel  and  common  carriage 
were  insignificant  as  compared  with  those  of 
the  present  day,  and  the  transportation  of 
merchandise  from  one  state  into  another  was 
to  a  great  extent  conducted  under  the  super- 
vision of  the  purchaser,  and  in  vehicles  be- 
longing to  him.  The  right,  under  the  Consti- 
tution, to  transport  merchandise  was  guar- 
anteed to  him;  but,  for  convenience,  this 
right  which  was  primarily  in  him  might  be 
exercised  through  agents  who  undertook  to 
deliver  the  goods  to  him  at  their  destination. 
In  this  case  transportation  began  when  the 
defendants  left  the  distillery  in  North  Caro- 
lina, with  the  intention  of  conveying  the  li- 
quor to  their  homes  in  South  Carolina,  and 
this  transportation  was  protected  until  the 
liquor  reached  that  destination.  We  must 
bear  in  mind  that  the  fact  that  the  liquors 
were  in  the  possession  of  the  defendants 
when  they  crossed  the  state  line  did  not  con- 
stitute a  delivery  to  them.  The  delivery  had 
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taken  place  at  the  distillery,  and  there  was 
not  even  the  semblance  of  any  act  on  the  part 
of  the  defendants  breaking  the  continuity  of 
the  transportation.  Can  it  foe  contended  for 
a  moment  that,  if  the  defendants  had  em- 
ployed men  to  transport  them  and  their  li- 
quor to  their  homes  in  South  Carolina  in 
buggies,  the  liquor,  although  it  was  in  the 
posssession  of  the  defendants  when  they 
crossed  the  state  line,  would  have  been  sub- 
ject to  seizure  before  it  reached  its  destinar 
tion?  The  provision  of  the  Constitution  as 
to  interstate  commerce  was  intended  as 
much  for  the  protection  of  the  seller  as  for 
the  protection  of  the  purchaser.  It  would 
be  anomalous  to  hold  that,  if  the  defendants 
had  transported  the  liquor  through  an  agent, 
it  would  have  been  protected  until  it  reached 
its  destination  and  was  delivered  to  the  con- 
signee, while,  if  the  defendants  themselves 
undertook  to  transport  the  liquor,  it  was 
subject  to  the  laws  of  the  state  as  soon  as  it 
came  within  its  borders.  It  woald  be  the 
exercise  by  an  agent  of  greater  powers  and 
the  enjoyment  of  larger  privileges  than  those 
posssessed  by  his  principal,  which  cannot  be 
done.  State,  George,  v.  Aiken,  42  S.  C.  222, 
26  L.  R.  A.  345.  To  give  a  contrary  con- 
struction to  this  provision  of  the  Constitu- 
tion would  place  a  heavy  burden  upon  inter- 
state commerce,  as,  although  the  seizure  was 
made  while  the  liquor  was  being  transported 
in  this  state,  it  would  necessarily  affect  that 
part  of  the  transportation  beyond  the  limits 
of  the  state. 

In  the  case  of  Rhodes  ▼.  Iowa  the  court 
says:  "But  to  uphold  the  meaning  of  the 
word  'arrival,'  which  is  necessary  to  support 
the  state  law,  as  construed  below,  forces  the 
conclusion  that  the  act  of  Congress  in  ques- 
tion authorized  state  laws  to  forbid  the 
bringing  into  the  state  at  all.  This  follows 
from  the  fact  that,  if  arrival  means  crossing 
the  line,  then  the  act  of  crossing  into  the 
state  would  be  a  violation  of  the  st«te  law. 
and  hence  necessarily  the  operation  of  the 
law  is  to  forbid  crossing  the  line,  and  to  com- 
pel remaining  beyond  the  same.  Thus,  if  the 
construction  of  the  word  'arrival*  be  that 
which  is  claimed  for  it,  it  must  be  held  that 
the  state  statute  attached  and  operated  be- 
yond the  state  line  confessedly  before  the 
time  when  it  was  intended  by  the  act  of  Con- 
gress it  should  take  effect."  So  in  this  case 
it  would  enable  the  statutes  of  this  state  to 
become  operative  beyond  the  state  line  if  the 
liquor  became  subject  to  those  atatotes  the 
moment  it  entered  the  territorial  limits  of 
the  state,  and  would  thus  enable  a  state  to 
defeat  the  provision  of  the  Constitution  guar- 
anteeing protection  to  interstate  commerce. 

There  is  another  reason  why  the  liquor  did 
not  become  subject  to  the  statutes  of  the 
state  as  soon  as  it  crossed  the  state  line. 
The  dispensary  law  allows  a  person  to  keep 
in  his  possession,  for  his  own  personal  use, 
liquor  which  has  been  purchased  from  a  dis- 
pensary without  requiring  certificates  of 
any  kind  either  as  to  its  chemical  purity,  or 
that  it  is  for  personal  use,  to  be  attached 
thereto.    Liquor  purchased  beyond  the  lim- 
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its  of  the  state  must  receive  the  same  treat- 
ment that  is  accorded  to  liquor  purchased 
within  the  state.  As  the  liquor  was  pur- 
chased hy  the  defendants  for  personal  use, 
th«y  had  the  right  to  keep  it  in  their  posses- 
sion, unmolested,  until  it  was  consumed  in 
the  use,  as  long  as  this  privilege  was  allowed 
to  persons  having  in  their  possession  liquors 
bought  from  a  dispensary;  otherwise,  there 
would  be  a  discrimination  in  favor  of  the 
state,  and  interstate  commerce  would  there- 
by be  burdened.  As  the  statutes  of  this  sta4^ 
were  inoperative  at  the  time  the  seizure  was 
made,  it  becomes  unnecesssary  to  consider 
the  exceptions  complaining  of  error  on  the 
part  of  the  presiding  judge  in  his  charge  as 
to  the  requirements  that  certain  certificates 
should  be  attached  to  liquor  purchased  be- 
yond the  limits  of  the  state,  in  order  to  pre- 
Tent  it  from  being  contraband. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  he  reversed, 
-And  the  case  remanded  for  a  new  trial. 

Pope,  Jones,  Townsend,  and  Klngh, 

JJ.,  dissent. 

Benet,  Gage,  and  Ernest  Gary,  JJ., 
•did  not  sit. 

Jones,  J.,  dissenting: 

Being  unable  to  concur  in  reversing  the 
judgment  of  the  circuit  court  in  these  cases, 
T  will  briefly  state  my  reasons  therefor.  The 
indictments  were  brought  under  §  37  of  the 
dispensary  act  of  1896,  which  provides  that 
any  person  handling  contraband  liquor  in 
the  night-time  or  delivering  the  same  shall  be 
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er  and  applying  for  certificates  to  afi&x  there- 
to.'' The  circuit  judge  in  his  charge  to  the 
jury  defined  the  term  ^'contraband"  in  the 
language  of  the  statute,  and  substantially 
charged  the  requests  of  the  appellants,  ex- 
cept that  he  added  a  proviso  as  to  "contra- 
band liquor,"  in  accordance  with  the  statute. 
The  charge  of  the  circuit  judge  should  be 
officially  reported  along  with  the  exceptions, 
in  order  to  show  the  precise  points  in  issue. 
It  is  not  accurate  to  state  as  a  fact  that  de- 
fendants purchased  the  liquors  in  question 
for  personal  use.  They  did  so  state  in  their 
testimony;  but  there  were  other  circumstan- 
ces in  the  case  from  which  a  different  con- 
clusion might  have  been  reached  if  the  jury 
had  been  called  on  to  decide  suclh  an  issue. 
The  contention  of  the  defendants  in  the  cir- 
cuit court  was  that  they  had  the  right  to  im- 
port intoxicating  liquors  for  any  purpose,  as 
shown  by  the  sixth  request  to  charge. 

Appellants  admit  that  they  violated  the 
terms  of  the  dispensary  act.  The  main  con- 
tention here  is  that  the  legislation  concern- 
ing the  offense  charged  is  void  and  inopera- 
tive as  applied  to  the  conduct  of  appellants 
in  this  case,  because  the  liquors  which  they 
confessedly  were  handling  and  hauling  in  the 
night-time  were  at  the  time  of  the  alleged  of- 
fense within  the  protection  of  the  interstate 
commerce  power  of  the  United  States,  and 
not  subject  to  the  police  power  of  the  state. 
Mr.  Justice  Gary  in  his  opinion  takes  this 
view.  Two  reasons  are  assigned:  First, 
that  at  the  time  of  the  alleged  hauling  of  the 
liquors  the  same  were  under  transportation, 
within  the  meaning  and  protection  of  the  in- 
terstate commerce  clause  of  the  United  States 
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power  of  the  state;  and,  second,  because  the 
legislation  requiring  certificates  as  to  the 
chemical  purity  of  liquors  imported  is  a  dis- 
crimination against  such  imported  liquors  in 
favor  of  dispensary  liquors. 

I  will  notice  this  second  ground  first.  The 
dispensary  act  of  1896  expressly  provides,  in 
§  2,  that  the  state  board  of  control  shall  pur- 
chase all  liquors  for  lawful  use  in  this  state, 
and  shall  have  the  same  tested  and  declared 
to  be  pure,  and  in  §  3  it  is  provided  that  the 
state  commissioner  shall  not  furnish  to  coun- 
ty dispensers  any  intoxicating  or  fermented 
liquors,  except  such  as  have  been  tested  by 
the  chemist  of  the  South  Carolina  College, 
and  declared  to  be  pure,  and  further  provides 
that  the  certificate  of  the  said  chemist  shall 
be  attached  to  the  packages  o<f  liquors  sold  in 
the  dispensaries.  It  thus  appears  that  li- 
quors kept  for  sale,  and  sold  under  the  dis- 
pensary law,  must  have  sucfti  certificate  at- 
tached. This  at  once  dispels  the  idea  that 
there  is  any  discrimination  against  imported 
liquors  in  favor  of  dispensary  liquor  in  ref- 
erence to  the  matter  of  certificate  as  to 
purity.  There  is  no  discrimination  what- 
ever in  this  regard,  whether  the  liquor  be 
made  in  this  state,  or  sold  in  the  dispen- 
saries, or  imported  for  personal  use.  The 
design  of  the  dispensary  law  is  to  restrict 
the  use  of  intoxicating  liquors  to  such  liquors 


•§§1  and  35,  defines  what  is  meant  by  "con- 
traband liquors,"  as  follows:  Sec.  1:  "All 
such  liquors,  except  when  bought  of  a  state 
ofiicer  authorized  to  sell  the  same,  or  in  pos- 
session of  one,  and  having  been  duly  tested 
by  the  chemist  of  the  South  Carolina  College 
and  found  to  be  chemically  pure,  are  de- 
clared to  be  contraband  and  against  the  mor- 
als, good  health,  and  safety  of  the  state,  and 
all  alcoholic  liquors  in  this  state  not  having 
been  tested  by  the  chemist  of  the  South  Car- 
olina College  and  found  to  be  chemically 
pure  are  hereby  declared  to  be  of  a  poison- 
ous and  detrimental  character,  and  their  use 
and  consumption  as  a  beverage  are  against 
the  morals,  good  health,  and  safety  of  the 
state,"  etc.     Section  35:     "All  alcoholic  li- 

-quors,  other  than  domestic  wine,  which  do 
not  have  on  the  packages  in  which  they  are 
contained  the  label  and  certificate  going  to 
show  that  they  have  been  tested  by  the 
chemist  and  purchased  from  a  state  officer 
authorized  to  sell  them  are  hereby  declared 

•contraband  and  on  seizure  will  be  forfeited 
to  the  state  as  provided  in  $  31:  provided 
that  the  section  shall  not  apply  to  liquors 
held  by  the  owners  of  registered  &tills  in 
bonded  wd^rehouses.  Persons  having  liquor 
which  they  wish  to  keep  for  their  own  use 
may  throw  the  protection  of  the  law  around 
the  same  by  furnishing  an  inventory  of  the 

-quantity  and  kinds  to  the  state  commission-    as  are  chemically  pure.    To  allow  liquors  for 
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personal  use  to  be  kept  and  used  without 
such  test  of  purity,  while  requiring  such 
teats  as  to  liquors  produced  in  the  state,  or 
sold  in  the  dispensaries,  would  be  a  discrim- 
ination in  favor  of  the  liquor  imported  for 
personal  use,  and  against  all  other  liquors 
in  this  state,  and  would  tend  to  deteat  the 
police  regulation  designed  to  prevent  the  use 
of  impure  and  poisonous  liquors.  The  leg- 
islation in  question  does  not  seek  to  have 
any  extraterritorial  effect.  It  is  local,  op- 
erating on  all  intoxicating  liquors  within 
the  state  belonging  to  the  class  of  liquors 
not  tested  and  found  to  be  pure.  It  does  not 
burden  commerce  by  operating  materially  on 
any  interstate  contract,  involving  interstate 
transportation.  It  does  not  discriminate 
against  nonresident  producers  and  sellers. 
It  does  not  prohibit  the  right  to  receive  an 
interstate  shipment  or  consignment  of  li- 
quors for  personal  use.  It  is  on  its  face  a 
mere  police  regulation  defining  the  circum- 
stances under  which  intoxicating  liquors 
within  this  state  shall  be  deemed  contraband, 
and  forbidding  the  handling  of  the  same 
in  the  night-time.  Intoxicating  liquors 
are  universally  held  to  be  peculiarly  subject 
to  police  control.  Surely  it  is  within  the  po- 
lice power  t)f  the  state  to  declare  when  such 
liquors,  if  within  the  state,  in  the  hands  of 
citizens  of  the  state,  shall  be  deemed  contra- 
band, and  to  interdict  the  hauling  thereof 
about  the  country  under  cover  of  night,  as  * 
means  to  prevent  or  make  more  difficult 
illicit  traffic. 

In  reference  to  the  question  whether  the 
liquors  at  the  time  of  the  alleged  offense 
were  exclusively  within  the  protection  of  in- 
terstate commerce,  and  exempt  from  state 
regulations:  It  is  not  easy  to  define  with 
exactness  the  domain  of  the  commercial  pow- 
er from  which  the  police  power  is  excluded. 
While  the  states  did  surrender  to  the 
Federal  government  the  right  to  regulate 
commerce  with  foreign  nations  and  between 
the  states,  the  police  powers  of  the  states 
were  never  surrendered,  and  ought  to  be 
zealously  guarded  by  the  courts  of  the  state. 
Cases  falling  clearly  within  either  domain 
are  easy  of  solution;  but  much  difficulty  is 
experienced  in  the  proper  solution  of  those 
matters  that  lie  near  the  dividing  line  be- 
tween these  great  powers.  Such  is  the  case 
before  us.  I  understand  the  settled  rule  of 
the  United  States  Supreme  Court  is  this: 
that  state  regulations  enacted  in  the  exer- 
cise of  the  police  power  are  not  void,  unless 
they  directly  and  substantially  interfere 
with  or  burden  interstate  commerce.  Nu- 
merous instances  might  be  cited  in  which 
the  Supreme  Ck>nrt  of  the  United  States  has 
held  police  regulations  valid,  notwithstand- 
ing they  remotely,  or  indirectly,  or  for  a  lim- 
ited time,  or  to  a  limited  extent,  affected  in- 
terstate commerce.  I  will  cite  two  cases  re- 
cently decided:  llennington  v.  Qeorgia,  163 
U.  S.*  200,  41  L.  ed.  1G6,  and  Lake  Shore  A 
M.  8.  R.  Co.  V.  Ohio,  Lairrcncc.  173  U.  S. 
285,  43  L.  ed.  702.  In  the  first-mentioned 
case  the  court  held  that  a  statute  of  (Georgia 
making  it  a  misdemeanor  to  rtfn  a  freight 
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train  on  the  Sabbath  day  was  within  the  po- 
lice power  of  the  state,  even  as  appliod  lo  a 
freight  train  engaged  in  interstate  couimere-e. 
The  court  said:  "Local  laws  of  the  char- 
acter mentioned  have  their  source  in  the 
powers  which  the  states  reserved  and  never 
surrendered  to  Congress  of  providing  for  the 
public  health,  the  public  morals,  and  the  pub- 
lic safety,  and  are  not,  within  the  meaning 
of  th«  Constitution,  and  considered  in  their 
own  nature,  regulations  of  interstate  com- 
merce simply  because  for  a  limited  time  or  to 
a  limited  extent  they  cover  the  field  occupied 
by  those  engaged  in  such  commerce.  The 
statute  of  Georgia  is  not  directed  against  in- 
terstate commerce.  It  establishes  a  rule  of 
civil  conduct  applicable  alike  to  all  freight 
trains,  domestic  as  well  as  interstate.  It  ap- 
plies to  the  transportation  of  interstate 
freight  the  some  rule  precisely  that  it  ap- 
plies to  the  transportation  of  domestic 
freight."  In  the  second  case  mentioned,  the 
court  held  that  an  Ohio  statute  requiring  all 
railroad  companies  operating  lines  within 
the  state  to  cause  tfhree,  each  way,  of  its  reg- 
ular passenger  trains,  if  so -many  are  run 
daily,  to  stop  at  a  city  or  town  with  over  3,- 
000  inhabitants,  to  receive  and  discharge 
passengers,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  applies  to  an  inter- 
state railroad  operating  through  such  state; 
Congress  not  having  taken  affirmative  action,, 
under  its  power  to  regulate  interstate  com- 
merce, in  reference  to  that  matter.  The 
court  adjudged  that  the  Ohio  statute  was  in 
itself  a  regulation  of  interstate  commerce, 
but  was  designed  to  subserve  public  con- 
venience, and  was  within  the  police  power  of 
the  state,  notwithstanding  such  regulation 
incidentally  or  remotely  afTected  interstate 
commerce. 

It  must  be  noted  here  that  the  legislation 
in  question  here  is  not  the  legislation  that 
was  condemned  in  Vance  v.  W.  A.  Vander- 
cook  Co.  170  U.  S.  438,  42  L.  ed.  1100.  The 
obnoxious  regulation  in  that  case  considered 
was  an  amendment  to  the  act  of  1897  (22 
Stat,  at  L.  535),  which  expressly  regulated 
the  importation  of  liquors  for  personal  use, 
which  was  held  void  as  a  substantial  inter- 
ference with  interstate  commerce,  because 
the  resident  desiring  to  import  liquors  was 
required  to  first  communicate  his  purpose  to 
a  state  chemist,  and  because  the  nonresident 
was  deprived  of  his  right  to  ship  by  mean? 
of  interstate  commerce  any  liquors  into 
South  Carolina  without  previous  authority 
obtained  from  a  state  officer.  This  was  a 
practical  prohibition  on  the  nonresident's 
right  to  ship,  directly  affecting  the  inter- 
state contract  or  transaction.  This  question 
before  us  now  is  quite  different,  and  is  not 
at  all  concluded  by  the  decision  in  Vance  v. 
W.  A.  Vandercook  Co. — in  fact,  as  I  shall 
presently  attempt  to  show,  the  case  of  Vance 
v.  W.  A,  Vandercook  Co.  leads  logically  to 
a  different  conclusion  from  that  reached  in 
the  opinion  of  Mr.  Justice  Gary.  I  come 
now  to  the  act  of  Congress  known  as  the 
"Wilson  Act."  This  act,  in  express  terms, 
places  intoxicating  liquors  within  the  police 
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power  of  the  state  upon  "arrival"  in  the 
state.  In  the  case  of  Rhodes  v.  Iowa,  170  U. 
S.  412,  42  L.  ed.  1088,  the  Supreme  Court  of 
the  United  States  construed  "arrival"  to 
mean  "arrival  at  the  point  of  destination  and 
delivery  to  the  consignee."  It  clearly  appears 
from  the  extract  from  the  case  in  the  opinion 
of  Mr.  Justice  Gary,  as  well  as  from  the  whole 
case,  that  "arrival  at  destination  and  de- 
livery to  consignee"  involve  an  interstate 
shipment  pursuant  to  an  interstate  contract. 
In  such  case  the  interstate  commerce  trans- 
action is  consummated  by  delivery  to  con- 
signee. In  the  case  before  us  the  delivery 
was  made  at  Hightower's  distillery  in  North 
Carolina.  The  destination  and  delivery,  so 
far  as  the  nonresident  seller  was  concerned, 
was  the  actual  custody  of  the  buyers  in  North 
Carolina.  There-  could  not  possibly  be  any 
furt>her  delivery  by  the  buyers  to  themselves, 
either  at  the  state  line  or  at  their  hom.es  in 
Darlington.  So  it  is  impossible  to  entertain 
in  this  case  the  idea  of  delivery  in  South 
Carolina  at  the  defendants'  homes.  I  con- 
cede, of  course,  that  transportation  is  in- 
cluded in  interstate  commerce,  but  it  must 
be,  as  I  conceive  under  the  Wilson  act  and 
the  construction  placed  upon  it,  a  commercial 
transportation  pursuant  to  an  interstate 
shipment,  and  delivery  at  the  end  of  the 
transportation.  There  is,  it  is  true,  a  con- 
structive delivery  to  the  consignee  when  the 
goods  are  delivered  for  shipment  to  a  com- 
mon carrier ;  but  in  such  case  interstate  com- 
merce protects  the  goods  before  actual  de- 
livery,  because  the  carrier  is  an  agent  of  in- 
terstate commerce,  and  holds  the  goods,  un- 
der interstate  contract,  for  shipment  and  de- 
liverv.  But,  when  the  carrier  delivers  in- 
toxicating  liquors  at  the  place  of  consign- 


ment, it  surely  cannot  be  successfully  main- 
tained that  the  liquors  are  protected  by  in- 
terstate commerce  until  consumed  in  the  use. 
Interstate  commerce  yields  its  grasp  when 
the  interstate  transaction  is  consummated 
by  actual  delivery  of  the  intoxicating  li- 
quors. The  liquors  became  subject  to  the 
police  power  of  the  state  when  they  entered 
the  territory  of  the  state,  in  the  absence  of 
any  contract  by  or  with  a  carrier  involving 
shipment  and  delivery  at  a  destination  with- 
in the  state.  The  police  power  extends  to 
persons  and  things  within  the  territory  of 
the  state,  and  is  operative  thereon  unless  the 
commercial  power  shields  to  the  exclusion 
of  the  police  power,  whidh  cannot  be  when 
the  interstate  commerce  transaction  is  com- 
pleted by  actual  delivery  of  the  liquors.  To 
hold  that  intoxicating  liquors  imported  for 
personal  use  are  protected  by  the  commercial 
power  until  consumed  in  the  use  is  to  hold 
that  such  liquors  never  became  subject  to 
the  police  power  of  the  state,  which  carries 
the  argument  on  the  question  when  intoxi- 
cating liquors  "arrive"  in  the  state  to  the 
unreasonable  length  of  saying  that  liquors 
imported  for  personal  use  never  arrived  in 
the  state.  Note  the  language  of  the  Wilson 
act,— liquors  "transported  into  any  state  or 
remaining  therein  for  use,  consumption,  sale, 
or  storage."  In  Vance  y,  W.  A,  Vandercook 
Co.  it  was  held  that  police  regulations  at- 
tached as  tp  imported  liquors  after  delivery 
and  before  sale  under  this  act.  How  can  the 
conclusion  be  escaped  that  police  regulations 
attach  as  to  imported  liquors  before  use,  be- 
fore consumption,  before  storage?  The  act 
makes  no  distinction.  The  judgment  of  the 
circuit  court  should  be  atlirmed 
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the  judicial  power  of  those  courts  to  cases 
affecting  consuls. 

(October  16,  1897.) 


NoTK. — Excmptiona  and  prioilcyea  of  cotuiuls. 

I.  GencraUy- 
II.  Jurisdiction  of  dvH  actions  against  oon- 

8Ul8. 

a.  Supreme  Court  of  the  United  States. 

b.  Circuit  courts  of  the  United  States. 

c.  United  Slates  district  courts, 

d.  State  courts. 

e.  English   courts. 

III.  Jurisdiction  of  criminal  actions  against 

consuls. 
lY.  Exemption  from  ohligation  to  appear  as  a 
witness. 
V.  Exemption  from  taxation. 
VI.  Exemption  from  milHary  and  jury  duties. 
VII.  Domicil. 
VIII.  Trading  with  an  enemy. 
IX.  Exemption  from  tiability  for  judicial  and 
other  acts. 
45  L.  R.  A. 


I.  Generally. 

A  consnl  Is  not  entitled  to  the  diplomatic  or 
other  priylleges  of  a  foreign  minister  or  an  am- 
bassador. But  a  consul  Is  such  a  representa- 
tive of  his  nation  as  entitles  him  to  safe  con- 
duct, and  an  assault  upon  him  may  be  punished 
as  an  offense  against  the  law  of  nations.  It 
seems  that  a  consul  Is  not  within  the  terms  of 
the  Federal  statute  making  It  a  crime  to  offer 
violence  to  the  person  of  an  ambassador  or  oth- 
er public  minister. 

The  principal  privileges  of  a  consul  founded 
upon  treaties  are  a  free  entry  for  his  furnituiv  ; 
exemptions  from  excise  for  articles  of  consump- 
tion for  family ;  a  seat  with  the  magistrates 
when  a^rting  as  counsel  for  subjects  of  bis  na- 
tion, in  disputes  between  them  and  the  natives  ; 
an  exemption  from  lodging  the  military  in  his 
house ;  a  guard  to  assist  blm  In  his  authority 
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APPEAL  by  plaintiff  from  an  order  of  the 
Superior  Court  for  the  City  and  County 
of  San  Francisco  vacating  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mejtars.  Orestes  J.  Orei&a  and  William 
Riz  for  aopellaiit. 

Mr,  I.  N.  Thome  for  respondent. 

Harrison,  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  made  his  promissory  note 
to  the  plaintiff  for  the  sum  of  $2,000  and  in 
an  action  brought  against  him  thereon  in 
the  superior  court  for  San  Francisco  suf- 
fered default,  and  judgment  was  rendered 
against  him  and  in  favor  of  the  plaintiff  for 
the  full  amount  of  the  note.  Thereafter, 
upon  his   motion,  based   upon  his   affidavit 


that  at  and  prior  to  the  commencement  of 
the  action,  and  ever  since,  he  had  been  oon- 
sul  general  of  the  Republic  of  Chili,  resid- 
ing in  San  Francisco,  and  engaged  in  per- 
forming the  functions  of  his  office,  the  court 
vacated  and  set  aside  this  judgment,  and 
ordered  the  action  dismissed,  upon  the 
ground  that  by  reason  of  his  position  as 
consul  he  was  not  subject  to  the  jurisdiction 
of  the  courts  of  this  state.  From  this  order 
the  plaintiff  has  appealed. 

The  correctness  of  the  order  appealed  from 
is  to  be  determined  upon  the  construction  to 
be  given  to  the  Constitution  of  the  United 
States  and  the  legislation  of  Congress  there- 
under, and  not  upon  any  consideration  of  the 
rules  of  international  law.  The  immunity 
of  ambassadors  and  public  ministers  from 
suits  in  the  courts  of  the  country  to  which 
they  are  sent  is  not  extended  by  any  princi- 
ples of  intematioDal  law  to  consuls.     "Coo* 


over  the  subjects  of  his  country  trading  to  the 
port ;  the  priyllege  of  receiving  a  polite  mes- 
sage from  the  magistrates,  requesting  his  at- 
tendance, when  necessary,  at  their  assemblies. 
He  must  never  obey  their  summons^  Beawes, 
Lex  Mercatoria,  419. 

WlcQuefort,  The  Ambaasador,  b.  1,  |  6,  says 
"that  consuls  are  only  merchants,  who,  not- 
withstanding their  office  of  judge  in  the  contro- 
versies that  may  arise  between  those  of  tbeir 
own  nation,  carry  on  at  the  same  time  their 
own  traffic,  and  are  liable  to  tbe  Justice  of  the 
piace  where  they  reside,  as  well  in  criminal  as 
civil  matters/'     See  1  Taunt.  106. 

In  7  Ops.  Atty.  Gen.  18,  It  was  said :  "Not- 
withstanding the  somewhat  vague  speculations 
of  Vattei  and  some  other  continental  authors 
on  the  question  whether  consuls  are  quasi  minis- 
ters or  not  (Vattei,  Droit  des  Gens,  1.  iv,  chap. 
8 ;  De  Cussy,  R^glements  Consulalres,  |  6 ;  Mor- 
euil.  Agents  Consulalres,  p.  848 ;  Borei,  Des  Con- 
suls, chap.  3),  it  is  now  fully  established  by 
Judicial  decisions  on  the  continent,  and  by  the 
opinions  of  the  best  modern  authorities  there, 
that  consuls  do  not  enjoy  the  diplomatic  privi- 
leges accorded  to  the  ministers  of  foreign  pow- 
ers ;  that  in  their  personal  affairs  they  are  jus- 
ticiable by  the  local  tribunals  for  offenses,  and 
subject  to  the  same  recourse  of  execution  as 
other  resident  foreigners ;  and  that  they  cannot 
pretend  to  the  same  personal  InTlolabillty  and 
exemption  from  Jurisdiction  as  foreign  minis- 
ters enjoy  by  the  law  of  nations.  Foeilx,  1.  11, 
title  2,  chap.  2,  |  4  ;  Dalloz,  Die.  de  Jurlspr. 
title  AgenU  Diplomatiqucs,  no.  85 ;  Ch.  de  Mar- 
tens. Guide  Diplomat,  |  83." 

A  consul  is  not  a  public  minister  within  the 
law  of  nations  or  acts  of  Congress.  Foreign 
Ministers,  Consuls,  1  Ops.  Atty.  Gen.  406;  Re- 
spect Due  to  Consuls,  1  Ops.  Atty.  Gen.  41. 

A  consul  is  not  privileged  from  legal  process 
by  the  general  law  of  nations,  nor  Is  the  French 
consul  general  by  the  consular  convention  be- 
tween the  United  States  and  France.  Consular 
Privileges,  1  Ops.  Atty.  Gen.  77. 

In  Heathfield  v.  Chilton,  4  Burr.  2016,  It  was 
said  that  the  privileges  of  ministers  as  to  ex- 
emption from  suits  cannot  be  claimed  by  con- 
suls. 

In  Coppell  V.  Uall,  7  Wall.  553,  10  L.  ed.  246, 
it  was  sadd  that  "consuls  are  approved  and  ad- 
mitted by  the  local  sovereign.  If  guilty  of  il- 
legal or  Improper  conduct,  the  exequatur  which 
has  l)een  given  may  be  revoked,  and  they  may 
be  punished,  or  sent  out  of  the  country,  at  the 
option  of  the  offended  government.  .  .  . 
45  L.  B.  A. 


The  character  of  consul  does  not  give  any  pro- 
tection to  that  of  merchant  when  they  are 
united  in  the  same  person." 

In  Vlveash  v.  Becker,  8  Maule  ft  8.  284,  It 
was  said  that  "no4)ody  Is  disposed  to  deny  that 
a  consul  Is  entitled  to  privileges  to  a  certain 
extent,  such  as  for  safe  conduct ;  and  if  that  be 
violated  the  sovereign  has  a  right  to  complain 
of  such  violation." 

Where  a  consul  general  and  secretary  of  lega- 
tion in  France  was  assaulted  on  the  street,  and 
afterwards  by  the  same  party  Insulted  in  the 
house  of  the  minister  of  that  country,  a  demand 
that  the  offender  be  sent  to  France  becanse  he 
had  claimed  to  be  an  officer  In  the  French  army, 
was  denied ;  but  he  was  convicted  for  violation 
of  the  law  of  nations,  and  of  an  assault  and 
battery  In  the  state  court,  and  was  sentenced 
to  two  years'  imprisonment,  and  required  to  give 
security  to  keep  the  peace.  Respubllca  v.  De 
Longcbamps,  1  Dall.  Ill,  1  L.  ed.  50. 

But  a  riotous  attack  on  the  house  of  a  for- 
eign consul  is  not  an  offense  under  act  of  Con- 
gress April  80,  1700,  providing  punishment  for 
any  infraction  of  the  laws  of  nations  by  offering 
violence  to  tlie  person  of  an  ambassador  or 
other  public  minister.  Respect  Due  to  Consuls, 
1  Ops.  Atty.  Gen.  41. 

II.  JurUdietion  of  eivU  actions  against  consuls. 

a.  Supreme  Court  of  tlis  United  States. 

Courts  have  jurisdiction  over  consuls  except 
where  limited  by  a  treaty.  The  question  In  most 
cases  was.  What  court  had  Jurisdiction?  United 
States  Const,  art.  3,  |  2,  gives  the  United  States 
Supreme  Court  original  Jurisdiction  In  cases  af- 
fecting consuls.  United  States  Rev.  Stat.  I 
563,  cl.  17,  provided  that  district  courts  should 
have  jurisdiction  against  consnla  except  for  cer- 
tain offenses.  The  judiciary  act  1789,  Rev. 
Stat.  I  711,  cl.  8,  provided  that  the  jurisdiction 
of  courts  of  Undted  States  should  be  exclusive 
of  the  state  courts  in  actions  against  consuls 
and  vice  consuls,  but  this  clause  was  repealed 
by  act  of  Congress  February  18,  1875,  IS  Stat, 
at  L.  p.  818.  The  repeal  of  this  clause  Is  now 
held  to  give  state  courts  jurisdiction  of  actions 
against  consuls  as  in  the  case  of  Wilcox  v. 
Luco. 

The  Supreme  Court  of  the  United  States  has 
original  jurisdiction  of  actions  against  consuls 
under  the  Constitution  of  the  United  States  giv- 
ing such  courts  original  Jurisdiction.  As  to 
whether  "original"  means  "exclusive"  may  be 
considered  as  settled  in  the  negative^     Under 
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buIb  are  not  public  minUters.  Wb&t€ver 
protection  they  may  be  entitled  to  in  the 
dischar^^  of  their  official  duties,  and  whatey- 
er  special  privileges  may  be  conferred  upon 
them  by  the  local  l&vn  and  usages,  or  by  in- 
ternational compact,  they  are  not  entitled,  by 
the  general  law  of  natione,  to  the  peculiar 
immunities  of  ambassadors.  ...  In 
civil  and  criminal  cases  they  are  subject  to 
the  local  law  in  the  same  manner  with  other 
foreign  residents  owing  a  temporary  aJleg- 
iance  to  the  state."  Wheaton,  Internation- 
al Law,  §  249;  1  Kent,  Com.  p.  44;  Story, 
Const.  §  1660;  CHttings  v.  Crawford,  Taney, 
1.  Section  2  of  article  3  of  the  Constitution 
of  the  United  States  declares  that  "the  ju- 
dicial power  shall  extend  .  .  .  to  all 
cases  affecting  ambassadors,  other  public 
ministers  and  ooiuuls;"  and  "in  all  oases  af- 
fecting ambassadors,  other  public  ministers 
and    consuls,     .     .    .    the    supreme    court 


shall  have  original  jurisdiction.  In  all  the 
other  cases  before  mentioned,  tho  supreme 
court  shall  have  appellate  jurisdiction,  both 
as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall 
make."  It  is  held  that  the  judicial  power 
thus  vested  in  the  courts  of  the  United 
States  is  to  be  exercised  in  accordance  with 
such  legislation  as  Congress  may  prescribe. 
Wherever  the  Constitution  does  not  make 
this  jurisdiction  exclusive  of  state  authority, 
it  may  be  made  so  by  Congress;  and  Con- 
gress may  also  declare  the  extent  to  which 
the  state  courts  may  exercise  concurrent  ju- 
risdiction, as  well  as  at  what  stage  of  pro- 
cedure the  jurisdiction  of  the  United  States 
courts  may  attach  in  oases  originally  com- 
menced in  the  state  courts, — either  after 
final  judgment  has  been  rendered  therein,  or 
at  any  period  subsequent  to  the  commence- 
ment of  the  action.       Martin  v.  Hunter,  1 


variouB  statutes  the  district  court  and  the  state 
court  since  the  repealing  act  of  1875  assume 
Jurisdiction  In  such  cases.  The  exercise  of  orig- 
inal Jurisdiction  by  the  supreme  court  does  not 
appear  to  have  been  asserted  in  many  cases,  al- 
though  the  question  appears  to  have  been  raised 
in  a  number  of  cases. 

In  Jones  v.  Le  Tombe,  3  DaJl.  884,  1  L.  ed. 
647,  an  action  was  brought  in  the  United  States 
Supreme  Court  against  the  consul  general  of 
the  French  Republic  on  a  bill  of  exchange,  but 
it  was  held  that  there  was  no  cause  of  action 
against  the  defendant  on  the  ground  that  the 
contract  was  made  on  account  of  the  govern- 
ment, and  that  the  credit  was  given  to  it  as  an 
official  engagement. 

In  Bors  v.  Preston,  111  U.  S.  252,  28  L.  ed. 
419,  where  the  objection  was  made  that  the  cir- 
cuit court  did  not  have  Jurisdiction,  but  that 
the  district  court  had  Jurisdiction,  the  court, 
referring  to  this  constitutional  provision  giving 
original  Jurisdiction  to  the  Supreme  Court  of 
the  United  States,  says :  "It  is  thus  seen  that 
neither  the  Constitution  nor  any  act  of  Con- 
gress defining  the  powers  of  the  courts  of  the 
United  States  has  made  the  Jurisdiction  of  this 
court  or  of  the  district  courts,  exclusive  of  the 
circuit  courts,  In  suits  brought  against  persons 
who  hold  the  position  of  consul,  or  In  salts  or 
proceedings  In  which  a  consul  Is  a  party." 

In  Pooley  v.  Luco,  76  Fed.  Rep.  146,  It  was 
said  that  the  Supreme  Court  of  the  United 
States  has  not  exclusive  Jurisdiction  of  cases  af- 
fecting consuls. 

And  in  United  States  v.  Ortega,  11  Wheat. 
467,  6  L.  ed.  521,  the  question  as  to  whether 
the  Jurisdiction  of  the  Supreme  Court  under  U. 
8.  Const,  art.  3,  |  2,  is  not  only  original,  but  ex- 
clusive of  the  circuit  courts,  was  not  decided. 

b.  Circuit  courts  of  the  United  States. 

There  are  some  cases  in  which  the  United 
States  circuit  court  will  take  Jurisdiction  of  a 
civil  action  against  a  foreign  consul  where  the 
citizenship  of  the  parties  is.  such  as  to  confer 
Jurisdiction  independent  of  the  question  of  con- 
sulship. But  where  the  citizenship  will  not  give 
JurisdSction,  the  fact  that  the  defendant  is  a 
foreign  consul  will  not  authorize  the  circuit 
court  to  entertain  the  suit. 

So,  the  United  States  circuit  court  has  Juris- 
diction of  an  original  civil  action  in  which  the 
plaintiff  Is  a  citizen  and  the  defendant  is  an 
aJien,  although  the  defendant  is  a  foreign  con- 
sul. St.  Luke's  Hospital  v.  Barclay,  3  Blatchf. 
259. 
45  L.  R.  A. 


But  the  circuit  court  has  no  Jurisdiction  of  a 
suit  by  a  citizen  of  the  United  States  against  a 
foreign  consul  where  It  Is  not  shown  that  the 
defendant  is  an  alien.  Bors  v.  Preston,  111  U. 
S.  262,  28  L.  ed.  422. 

In  Pooley  v.  Luco,  72  Fed.  Rep.  561,  it  was 
said  the  case  of  B5rs  v.  Preston  necessarily 
holds  that  the  fact  of  being  a  consul  does  not 
confer  Jurisdiction  on  the  circuit  court. 

The  consular  character  of  the  defendant  will 
not  give  United  States  circuit  courts  Jurisdiction 
of  a  suit  where  both  parties  are  aliens.  Pooley 
V.  Luco,  72  Fed.  Rep.  561.  In  this  case  the 
court  said :  "No  case  has  been  brought  to  my 
attention  where  It  has  been  held,  or  even  inti- 
mated, that  the  consular  character  of  a  party  to 
the  controversy  gives  Jurisdiction  to  the  circuit 
court.'* 

It  was  further  said  that  the  cases  of  Yala- 
rino  V.  Thompson,  7  N.  Y.  676,  and  Lorway  v. 
Lousada,  1  Low.  Dec.  77,  do  not  Intimate  that 
the  United  States  circuit  court  had  Jurisdiction 
of  a  suit  against  a  foreign  consul. 

c.  United  States  district  courts. 

The  United  States  district  court  has  Jurisdic- 
tion In  civil  actions  against  consuls  under  U.  S. 
Rev.  Stat.  I  563,  cl.  17,  providing  that  district 
courts  shall  have  Jurisdiction  against  consuls 
except  for  certain  offenses.  This  Jurisdiction 
was  exclusive  of  state  courts  under  Judiciary 
act  1789,  Rev.  Start,  f  711,  cl.  8,  providing  that 
the  Jurisdiction  of  courts  of  the  United  States 
shall  be  exclusive  of  the  state  courts  in  actions 
against  consuls  and  vice  consuls.  But  this 
clause  was  repealed  by  act  of  Congress  Febru- 
ary 18,  1S75,  18  Stat,  at  L.  p.  318,  and  now  the 
Jurisdiction  of  the  district  court  is  concurrent 
with  that  of  state  courts  in  actions  against  con- 
suls 

Under  the  Judiciary  act  the  United  States  dis- 
trict court  has  Jurisdiction  of  civil  actions 
against  a  consul.  Glttlngs  v.  Crawford,  Taney, 
1.  In  this  case  It  was  held  that  the  Judiciary 
act  was  not  contrary  to  the  Federal  Constitu- 
tion, which  gives  the  Supreme  Court  original 
Jurisdiction. 

And  the  district  court  has  Jurisdiction  of  a 
suit  against  a  foreign  consul  where  he  is  not  rec- 
ognized by  this  country  as  a  diplomatic  officer. 
Hollander  v.  Balz,  41  Fed.  Rep.  732.  In  this 
case  two  communications  had  been  sent  to  the 
consul  from  the  department  of  state  describing 
him  "in  charge  of  the  legation." 

And  an  action  may  be   n;ialntalned  In  such 
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Wheat.  304,  4  L.  ed.  97 ;  The  Moses  Taylor, 
4  Wall.  411,  The  Moses  Taylor  v.  Hammons, 
18  L.  ed.  397;  Claflin  v.  Housemany  93  U. 
S.  130,  23  L.  ed.  833.  By  the  judiciary  act 
of  1789,  and  afterwards  in  the  Revised  Stat-> 
utes,  Congress  distributed  the  exercise  of 
this  power  between  the  courts  of  the  United 
States  and  ihpse  of  the  several  states,  mak- 
ing  it  exclusive  in  the  former  in  many  in- 
stances, and  m  others  giving  to  the  state 
courts  oonoUiTent  jurisdiction,  and  also  pro- 
vided for  th«  removal  to  the  United  States 
courts  in  certain  cases  of  causes  commenced 
in  the  ertate  courts,  and  for  the  exercise  by 
the  supreme  court  of  an  appellate  jurisdic- 
tion over  judgments  of  the  state  courts  in 
causes  of  which  those  courts  had  original 
jurisdiction  concurreitt  with  the  courts  of 
the    United    States.     Other    statutes    have 


since  been  enacted  enlarging  or  changing  this 
exclusive  as  well  as  concurrent  jurisdiction. 
Section  687  of  the  Revised  Statutes  of  the 
United  States,  which  became  the  law  on  the 
subject  from  and  after  December  1,  187-1, 
declares  that  the  supreme  court  shall  have 
"original  but  not  exclusive  jurisdiction  of 
all  auits  ' .  .  .  in  which  a  consul  or  vice 
consul  is  a  party."  And  by  §  563  jurisdic- 
tion is  given  to  the  district  courts  ".  .  . 
Seventeenth.  Of  all  suits  against  consuls 
or  vice  consuls,"  with  the  exception  of  cer- 
tain offenses  previously  named.  It  had  been 
held  in  Oittings  v.  Crawford,  Taney,  1,  that 
the  provision  in  the  Constitution  giving  to 
the  supreme  court  "original**  jurisdiction  in 
all  cases  affecting  consuls  did  not  imply 
that  that  jurisdiction  was  to  be  exclusive; 
and  in  Bors  v.  Preston,  111  U.  S.  252,  28  L. 


court  by  an  alien  ai^ainst  a  consul  of  his  nation 
residing  in  the  district  to  recover  official  fees 
improperly  exacted.  Lorway  v.  Louaada,  1  Low. 
Dec.  77. 

So  this  court  may  issue  a  writ  of  ne  exeat. 
Graham  y.  Stucken,  4  Diatchf.  50. 

In  this  case  it  was  also  held  that  the  Consti- 
tution did  not  give  ezclusiye  jurisdiction  to  the 
Supreme  Court  of  the  United  States  in  actions 
against  consuls. 

Proceedings  may  be  had  for  a  civil  arrest  of 
a  consul  under  act  of  Congress,  February  28, 
1839,  6  Stat,  at  L.  321,  and  January  14,  1841, 
5  Stat,  at  L.  410,  allowing  Imprisonment  for 
debt,  and  N.  Y.  Code  Proc.  i  179,  providing  for 
arpeet  in  an  action  for  money,  received  in  a  fi- 
duciary capacity.     McKay  v.  Garcia.  6  Ben.  556. 

It  was  further  held  that  the  pendency  of  a 
civil  action  in  a  state  court  was  no  bar,  as  the 
latter  court  had  no  jurisdiction. 

And  a  disrtrict  court  has  jurisdiction  of  an 
action  against  a  foreign  consul  on  a  joint  con- 
tract, without  making  a  joint  obligor  a  party. 
Valerlno  v.  Thompson,  22  Betts,  D.  C,  MS.  216, 
Fed.  Cas.  16.813a.  In  this  case  the  judiciary 
act  was  construed  to  sever  the  jaint  liability. 

And  the  jurisdiction  of  the  United  States  dis- 
trict court  is  held  to  apply  in  a  similar  case, 
notwithstanding  the  repeaJ  of  cl.  8,  U.  S.  Rev. 
Stat.  {  711,  giving  to  such  courts  exclusive  ju- 
risdiction. Froment  v.  Duclos,  30  Fed.  Rep. 
385. 

And  a  district  court  has  jurisdiction  of  a  suit 
to  foreclose  a  mortgage  where  the  defendant  Is 
a  foreign  consul.  Pooley  v.  Luoo,  76  Fed.  Rep. 
146.  This  case  also  holds  that  the  supreme 
court  has  not  exclusive  jurisdiction  under  U.  S. 
Rev.  Stat,  f  687,  providing  that  in  all  cases  af- 
fecting consuls  the  supreme  court  shall  have  ex- 
clusive jurisdiction. 

But  in  Blxby  v.  Janssen,  6  Blatchf.  315,  it  was 
held  that  the  district  court  has  no  jurisdiction 
of  an  action  against  a  partnership,  where  the 
only  ground  of  jurisdiction  Is  that  a  member 
of  the  tlrm  is  a  foreign  consul,  and  the  debt  sued 
upon  was  the  debt  of  a  prior  partnership  for 
which  the  consul  was  not  liable. 

Referring  to  this  case,  the  court,  in  Froment 
v.  Duclos,  30  Fed.  Rep.  385,  said  that  It  was 
brought  and  deteinnined  on  the  merits,  and,  al- 
though the  complaint  was  dismissed  on  the 
ground  that  the  joint  liability  of  the  consul  was 
disproved,  a  correct  inference  of  the  decierion  Is 
that  otherwise  the  suit  would  have  been  sus- 
tained. 

d.  State  courts. 

Prior  to  act  of  Congress  1875,  repealing  that 
clause  of  the  judiciary  act  giving  United  States 
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courts  exclusive  jurisdiction  in  actions  against 
consuls,  state  courts  had  no  jurisdiction  in  civil 
actions  against  consuls,  although  there  appear 
to  be  some  exceptional  cases.  It  seems  that 
there  is  some  doubt  as  to  whether  the  objection 
to  jurisdiution  will  not  be  waived  if  the  defend- 
ant does  not  succeed  in  having  his  privilege  ap- 
pear In  the  record.  The  case  of  Wilcox  v. 
Luco  also  holds  that  the  failure  to  plead  the 
privilege  is  a  waiver,  although  it  held  that  on- 
der  the  present  state  of  the  law  aince  1S75  the 
state  court  has  jurisdiction. 

So,  under  act  of  Congress,  Sept.  24, 1789,  pro- 
viding that  the  district  court  of  the  United 
Stales  shall  have  jurisdiction,  exclusive  of  the 
courts  of  the  several  states,  of  all  suits  against 
consuls,  a  state  court  had  no  jurisdiction  in  a 
civil  action  against  a  foreign  consul.  Sartorl 
V.  Hamftlton,  13  N.  J.  L.  107 ;  Sagory  ▼.  Wiss- 
man,  2  Ben.  240;  Durand  v.  Halbach,  1  Miles 
(Pa.)  46 :  Mannhardt  v.  Soderstrom,  1  Bina. 
138 ;  Naylor  v.  Hoffman,  22  How.  Pr.  510.  Re- 
versing Rock  River  Bank  v.  Hoffman,  22  How. 
Pr.  250  ;  Griffin  v.  Dominguez,  2  Duer,  6&1 ;  Yal- 
arlno  v.  Tliompson,  7  N.  Y.  576 ;  Davis  v.  Pack- 
ard. 7  Pet.  281,  8  L.  ed.  685,  Reversing  6  Wend. 
327 ;  Cf.  10  Wend.  50 ;  Tori  add  D'AzambuJa  t. 
Barrozo  Pereira,  1  Miles  (Pa.)  366;  Dupont  t. 
Plchon,  4  Dail.  321,  1  L.  ed.  851 ;  Foreign  Min- 
isters. Consuls,  1  Ops.  Atty.  Gen.  406 ;  Immnnl- 
ties  of  Foreign  Consuls,  2  Ops.  Atty.  Gen.  725. 

So,  a  justice  of  the  peace  had  no  jurladictlon 
In  a  clyll  action  against  a  foreign  consul.  Sar- 
torl V.  Hamilton,  13  N.  J.  L.  107. 

And  the  state  court  had  no  jurisdiction  of  a 
suit  against  a  foreign  consul.  Sagory  v.  Wlsa- 
man,  2  Ben.  240.  In  this  case  the  court  said 
that  a  consul  might  be  plaintiff  in  an  action 
brought  in  the  state  court. 

And  a  slate  court  had  no  jurisdiction  of  a 
civil  action  against  the  consul  general  of  Swe- 
den.    Mannhardt  v.  Soderstrom,  1  Binn.  138. 

And  state  courts  had  no  jurisdiction  against 
a  firm  to  recover  a  firm  debt  where  one  of  the 
members  of  the  firm  Is  a  foreign  consul.  Nay- 
lor V.  Hoffman,  22  How.  Pr.  510.  It  was  also 
held  that  the  withdrawal  of  his  exequatur  after 
a  motion  to  dismiss  the  action  did  not  give  tlie 
court  jurisdiction. 

So,  a  foreign  consul  could  not  be  examined 
as  a  judgment  debtor,  or  be  attached  for  his 
refusal  to  obey  an  order  for  his  personal  exam- 
ination. Griffin  V.  Dominguez,  2  Dner,  656. 
It  was  also  held  that  the  objection  could  be 
made  at  any  stage  of  the  proceedings. 

In  Davis  v.  Packard,  7  Pet.  281,  8  L.  ed.  685, 
the  United  States  Supreme  Court  held  that  a 
state  court  had  no  jurisdiction  over  consuls; 
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ed.  419,  the  flupreme  court  approved  this 
ruling,  and  held  that  Congress  could  confer 
upon  the  subordinate  courts  of  the  UnitM 
States  concurrent  original  jurisdiction  in 
xBases  aflfeoting  consuls.  It  was  also  held  in 
Claflin  V.  Houseman,  93  XJ.  S.  130,  23  L.  ed. 
■833,  that  the  provision  extending  the  ju- 
dicial power  of  the  United  States  to  "all 
cases"  arising  under  the  Ooi^titution  and 
laws  of  the  United  States  does  not  imply 
that  the  jurisdiction  of  the  Federal  courts 
is  necessarily  exclusive.  Section  711  of  the 
Revised  Statutes,  as  originally  enaoted,  de- 
clared :  "The  jurisdiction  vested  in  the  courts 
of  the  United  States,  in  the  cases  and  pro- 
ceedings hereinafter  mentioned,  shall  be  ex- 
clusive of  Ihe  courts  of  the  several  states. 
.  .  .  Eighth.  Of  all  suits  or  proceedings 
againiB^  ambassadors  or  other  public  minis- 

btit  on  filing  tbe  mandate  of  reversal  the  New 
York  court  of  errors,  in  10  Wend.  50,  afiiruk^d 
tlie  proposition,  and  said  that  a  state  court  has 
no  jurisdiction  over  a  consul,  but  that  court 
•could  not  take  notice  of  any  question  on  error 
not  appearing  in  the  record,  and  would  have  to 
a£Srm  the  Judgment  of  tiie  supreme  court  not- 
withstanding the  mandate  of  reversal,  and 
thereupon  quashed  the  writ  of  error.  From  this 
error  was  taken  to  the  Supreme  Court  of  the 
TJnlted  States  again,  and  that  court  finally 
agreed  with  the  court  of  errors  of  New  York 
that  the  remedy  was  by  writ  of  error  coram 
nobis  in  order  to  bring  the  fact  of  want  of  Ju- 
risdiction into  the  record.  Davis  v.  Packard, 
^  Pet.  312,  8  L.  ed.  057. 

A  foreign  consul  residing  in  the  United  States 
could  not  be  sued  In  a  state  court,  and  his  ex- 
emption was  not  waived  by  apx>earance  and 
pleading  to  the  merits.  Yalarlno  v.  Thompson, 
7  N.  Y.  570.  In  this  case  the  claim  was  against 
a  firm,  and  only  one  was  served  with  process, 
who,  after  trial,  claimed  he  was  consul. 

This  case  resembles  Davis  v.  Packard,  8  Pet. 
^12,  8  L.  ed.  957.  But  the  difference  is  that 
in  the  Davis  Case  the  defendant  did  not  succeed 
In  having  the  fact  that  he  was  consul  appear 
on  the  record,  while  In  the  Yalarlno  Case,  after 
a  trial  on  the  merits,  a  motion  was  made  to 
set  aside  the  Judgment,  accompanied  by  an  affi- 
davit showing  that  the  defendant  was  consul, 
thus  making  a  record  on  which  error  could  be 
taken.  This  distinction  was  not  noticed  in  the 
decision  in  Yalarlno  v.  Thompson,  but  must 
have  been  the  reason  for  the  ruling  In  that  case, 
or  else  it  would  not  have  been  in  accord  with 
Davis  V.  Packard,  10  Wend.  50. 

Where  a  Judgment  was  taken  in  an  action 
against  a  firm  one  of  which  was  a  consul  from 
Prussia,  but  the  question  of  privilege  was  not 
made  until  after  Judgment,  it  was  held  that  such 
privilege  could  not  be  waived,  but  that  after 
plea  and  Judgment  it  was  too  late  to  obtain  re- 
lief by  a  motion  to  set  the  Judgment  aside,  and 
that  relief  could  only  be  obtained  by  a  writ  of 
•error  ooram  nohis,  Durand  v.  Halbach,  1  Miles 
(Pa.)  46. 

This  case,  following  Davis  v.  Packard,  10 
W'end.  50,  seems  to  throw  some  doubt  on  the 
remedy  of  the  defendant  who  fails  to  plead  his 
privilege  until  after  Judgment,  as  the  facts  and 
record  appear  to  be  the  same  as  in  Yalarlno  v. 
Thompson,  7  N.  Y.  57G,  which  held  contra  on 
the  question  of  practice. 

In  this  case  It  was  said  that  In  the  case  of 
Davis  V.  Packard,  supra^  after  the  record  had 
been  twice  carried  up  to  the  Supreme  Court  of 
the  United  States,  it  was  found  that  the  only 
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ters,  ...  or  against  consul  or  vice  con- 
suls." By  the  act  of  February  18,  1875  (18 
Stat,  at  L.  316),  entitled  "An  Act  to  Correct 
Errors  and  to  Supply  Omissions  in  the  Re* 
vised  Statutes  of  the  United  States,"  §  711 
was  amended  by  striking  out  subdivision  8, 
and  since  that  date  there  has  been  no  ex- 
press declaration  in  the  statutes  of  the 
United  States  that  the  jurisdiction  of  its 
courts  in  actions  against  a  consul  is  exclu- 
sive of  the  state  courts.  It  is  very  evident 
that  prior  to  this  amendment'  the  state 
courts  had  no  jurisdiction  in  such  case.4. 
Davis  V.  Packard,  7  Pet.  276,  8  L.  ed.  684; 
Valarino  v.  Thompson,  7  N.  Y.  576.  We 
have  not  been  cited  to  any  case  since  that 
date  in  which  the  question  appears  to  have 
been  considered.  The  decision  in  Miller  v. 
Van  Lohen  Sels,  66  Cal.  341,  was  made  up- 

mode  of  giving  the  defendant  relief  was  to  send 
him  back  to  the  supreme  court  of  New  York 
that  he  might,  by  suing  out  a  writ  of  error 
coram  nobis,  establish  the  fact  of  his  consulship, 
and  obtain  in  that  court  a  reversal  of  the  Judg- 
ment. 

A  Judgment  of  tbe  state  court  In  a  civil  action 
against  a  foreign  consul  la  not  void  where  the 
official  character  of  the  defendant  is  not  shown, 
and  on  a  scire  facias  against  the  bail  he  can- 
not take  advantage  of  want  of  Jurisdiction  In 
the  original  action.  Hall  v.  Yooing,  3  Pick.  80, 
15  Am.  Dec.  180,  Approved  in  Springfield  Card 
Mfg.  Co.  V.  West,  1  Cush.  388. 

In  this  case  It  was  said  that  if  it  had  ap- 
peai*ed  that  the  defendant  was  a  consul  the 
Judgment  would  have  been  erroneous. 

In  Flynn  v.  Stoughton,  5  Barb.  115,  It  was 
held  that  the  privilege  of  a  foreign  consul  of 
exemption  from  a  civil  action  in  a  state  court 
was  waived  by  a  plea  to  the  merits,  but  the 
verdict  was  set  aside  on  account  of  an  Irregu- 
larity. This  case  was  overruled  in  Yalarlno  v. 
Thompson,  7  N.  Y.  576. 

In  Flynn  v.  Stoughton,  5  Barb.  115,  it  was 
said  that  the  United  States  Supreme  Court  in 
reversing  Davis  v.  Packard,  10  Wend.  50,  only 
asserted  that  the  Jurisdiction  over  foreign  con- 
suls was  vested  solely  in  the  Federal  Judiciary 
by  the  act  of  Congress,  7  Pet.  276.  8  L.  ed.  684, 
8  Pet.  324,  8  L.  ed.  061.  '*That  court  does  not 
touch  the  principle  established  in  our  state  tri- 
bunal of  last  resort." 

A  charge  d'affairs,  also  consul,  la  entitled  to 
privilege  as  charge  d'affalrs  eundo  morando  et 
redeundo,  where  he  was  arrested  In  a  civil  ac- 
tion in  a  state  court  and  did  not  claim  privileges 
as  "consul."  Dupont  v.  Plchon,  4  Dali.  321,  1 
L.  ed.  851. 

And  where  a  charge  d' affairs,  acting  also  as 
consul  general,  informed  the  department  at 
Washington  that  his  functions  as  charge  d'af- 
fairs  had  ceased  owing  to  the  change  of  govern- 
ment in  his  country.  It  was  held  that  his  priv- 
ilege as  returning  minister  was  not  waived,  and 
he  could  not  be  sued  in  a  civil  suit  in  a  state 
court.  Torladfi  D'AzambuJa  v.  Barrozo  Pereira, 
1  Miles  (Pa.)  366. 

In  Caldwell  v.  Barclay,  1  Dall.  305,  note,  1 
L.  ed.  149  (1788),  a  rule  to  show  cause  why  an 
attachment  should  not  be  quashed  was  dis- 
charged, where  one  of  the  defendants  in  an  ac- 
tion against  a  partnership  was  an  American 
consul,  and  in  that  character  actually  resided 
abroad  in  the  public  service. 

Where  a  consul  Is  summoned  as  garnishee  in 
a  foreign  attachment,  the  service  will  not  be  set 
aside  on  account  of  privilege  as  it  is  not  a  suit 
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on  a  consideratioD  of  the  judiciary  act  of 
1789,  and,  although  in  the  petition  for  re- 
hearing the  amendment  to  §  711  was  called 
to  the  attention  of  the  courts  t)ie  failure  of 
the  court  \o  reconsider  its  opinion  does  not 
aurt^horize  XlA  to  say  that  it  held  that  the  ex- 
cluBive  jurisdiction  of  the  Federal  courts  had 
not  been  changed.  Kellogg  v.  Cochran,  87 
Cal.  192,  12  L.  R.  A.  104;  San  Francisco  v. 
Pacific  Bank,  89  Cal.  23.  We  do  not  consid- 
er that  the  case  of  De  Give  v.  Grand  Rapids 
Furniture  Co.  94  Ga.  605,  is  entitled  to  any 
^veight  in  dcftermining  the  question  before 
us,  for  the  reason  that  the  court  in  that  case 
merdy  affirmed  an  order  refusing  to  set  aside 
a  judgment  against  a  consul,  without  giving 
any  opinion  in  support  of  its  judgment. 
Clafiin  V.  Houseman,  93  U.  S.  130,  23  L.  ed. 
833,  cited  by  the  appelant,  was  an  action 


brought  in  a  state  court,  prior  to  the  enact- 
ment of  the  Revised  Statutes,  by  an  assignee 
in  bankruptcy,  to  recover  the  assets  of  the 
bankrupt's  estate;  and  the  jurisdiction  of 
the  state  court  was  contested  under  the  pro- 
vision of  the  Constitution  that  the  judicial 
power  of  the  United  Staitee  shall  extend  to 
"all  cases"  arising  under  the  Ck>netitution 
and  laws  of  the  United  States.  The  su- 
preme court,  however,  uphdd  the  jurisdic* 
tion  of  the  state  court  upon  the  ground  thai 
the  laws  of  the  United  States  are  operative 
within  the  states,  and  that,  wherever  rights 
of  property  are  created  by  virtue  of  these 
laws,  such  rights  may  be  enforced  in  state 
courts  competent  to  decide  rights  of  like 
character  and  class.  This  was  a  case,  more* 
over,  in  which  the  assignee  himself  invoked 
the  jurisdiction  of  the  state  courts  and  the 


againart  a  consul.     Kidderlin  v.  Meyer,  2  Miles 
(Pa)  242. 

In  this  case  the  court  said  tliat  the  act  of 
Congress  most  be  restricted  to  cases  in  which 
the  consul  is  made  a  defendant  directly  and 
originally  to  respond  for  his  own  debt. 

Since  1875. 

Prior  to  1875  the  state  courts  had  no  Juris- 
diction of  a  dvii  action  agaJnst  consuls,  but 
since  the  repeal  of  the  Federal  statute  giving 
United  States  courts  exclusive  jurisdiction  of 
actions  against  consuls  the  state  courts  have 
concurrent  jurisdiction  with  the  United  States 
distidct  court  of  aotions  against  consuls. 

In  WUiCoz  V.  Luco  it  was  held  that  since  the 
repeal  of  U.  S.  Rev.  Stat,  i  711,  subd.  8,  giving 
to  the  Federal  courts  exclusive  jurisdiction  in 
actions  against  consuls,  the  state  court  has  ju- 
risdiction in  a  civil  action  agadnst  a  consul.  It 
was  further  held  that,  as  Rev.  Stat.  S  709,  gave 
jurisdiction  to  the  Supreme  Court  of  the  United 
States  to  review  a  judgment  of  the  highest  court 
of  the  state,  that  the  defendant  could  claim  his 
right  under  the  Constitution  to  have  the  matter 
determined  by  tlie  courts  of  the  United  States, 
and  if  the  state  court  decided  adversely  he  could 
have  that  decision  reviewed  by  the  Supreme 
Court  of  the  United  States,  but  the  failure  to 
make  this  defense  in  the  state  court  is  a  waiver 
of  his  right. 

The  state  court  has  jurisdiction  in  a  civil 
action  against  a  consul  of  Belgium  for  furniture 
sold  him  for  his  opera  house,  sAnoe  the  repeal 
of  U.  S.  Rev.  Stat.  cl.  8,  S  711,  as  no  treaty  ex- 
empts consuls  of  either  country  from  suits  of 
this  nature  in  the  country  of  their  residence, 
nor  are  they  exempt  by  international  law.  De 
Give  V.  Grand  Rapids  Furniture  Co.  94  Ga.  605. 

In  Re  lasigi,  79  Fed.  Rep.  751,  it  was  said : 
"As  stated  by  Mr.  Justice  Harlan  in  BOrs  v. 
Preston,  111  U.  S.  2C1,  28  L.  ed.  422,  there  is 
now  no  statutory  provision  which  in  terms 
makes  the  Jurisdiction  of  the  Federal  courts  ex- 
clusive in  suits  (in  civil  suits)  against  consuls." 

The  consular  privilege  Is  no  bar  to  a  proceed- 
ing in  rem,  fixing  the  Hen  of  tax  under  an  as- 
sessment. Reclamation  Diet.  No.  651  v.  Run- 
yon,  117  Cal.  164.  In  this  case  the  question 
whether,  under  the  amendment  of  1875  to  the 
Federal  judicature  act,  the  courts  of  a  state 
may  take  jurisdiction  of  actions  in  personam 
against  consuls  of  a  foreign  country,  is  not  de- 
cided. 

In  Pooley  v.  Luco,  72  Fed.  Rep.  561,  It  wad 
said  that  whether  the  state  courts  have  con- 
current jurisdiction  with  the  district  court  in 
suits  against  consuls  since  the  repeal  of  Rev. 
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Stat.  S  711,  t  8,  has  not  been  definitely  adjudi- 
cated. 

But  in  Miller  v.  Van  Loben  Sels,  66  Cal. 
341,  it  was  held  that  a  state  court  has  no  ju- 
risdiction of  a  dvil  action  against  a  foreign 
consul,  under  U.  S.  Const,  art.  3,  S  2,  providing 
that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  affecting  consuls,  and 
the  judiciary  act  of  1789,  vesting  the  United 
States  district  courts  with  jurisdiction,  exclus- 
ive of  the  courts  of  the  several  states,  of  alK 
suits  against  consuls  or  vice  consuls.  It  was 
also  field  that  the  question  of  jurisdiction  may 
be  ratted  on  appeal  after  answer. 

In  this  case  the  repealing  act  of  1875  does 
not  appear  to  have  been  noticed,  although  In 
Wilcox  v.  Luco  it  was  said  that  the  attention 
of  the  court  was  called  to  this  In  the  petition 
for  the  rehearing.  Wilcox  v.  Luco  virtually 
overrules  this  case. 

e.  English  courts. 

The  English  courts  hold  that  a  consul  Is  not 
privileged  from  being  sued  in  a  civil  action,  or 
from  being  arrested  in  such  a  suit. 

So,  where  a  commercial  airent  of  the  King  of 
Prussia  exercised  the  trade  of  a  tallow  chand- 
ler in  England  for  twenty  years,  and  in  a  suit 
styled  himself  a  merchant,  and  on  judgment 
against  his  person  claimed  that  he  was  a  pub- 
lic miinlster,  it  was  held  that  his  employment 
was  in  the  nature  of  a  consul,  and  that  he  was 
not  entitled  to  the  jus  gentium  belonging  to 
amtMissadors.  Barbult's  Case,  Cas.  t.  Talb.  280. 

In  the  note  to  the  case  It  was  said  that  the 
person  was  fully  discharged  by  the  debt  being 
paid  by  the  Secretary  of  State. 

And  a  consul  who  Is  a  resident  merchant  Is 
not  exempt  from  arrest  on  mesne  process.  Yi* 
veash  v.  Becker,  3  Maule  &  S.  284.  In  this  ease 
it  did  not  appear  that  the  debt  was  not  con- 
tracted before  the  defendant  was  a  consul. 

So,  the  consul  is  not  privileged  from  arrest 
in  a  civil  case  where  he  had  been  dismissed  from 
his  office  three  months  previously,  although  he 
had  received  no  official  notification  of  his  dis* 
missal,  and  was  In  the  exercise  of  his  office. 
Clarke  v.  Cretlco,  1  Taunt  106;  Marshall  v. 
Critico,  9  East,  447. 

It  was  not  shown  in  the  latter  case  that  the 
consul  intended  to  depart  from  the  Kingdom, 
although  he  claimed  the  privilege  of  a  reason- 
able time  to  return  to  his  country. 

II L  Jurisdiction    of    criminal    actions    against 

consuls. 

A  consul  is  not  exempt  from  criminal  prose^ 
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court  limits  its  decision  to  holding  that  he 
bad  authority  to  bring  a  suit  in  the  state 
courts  whenever  those  courts  were  invested 
with  appropriate  jurisdiction  suited  to  the 
nature  of  the  case.  The  proposition  thus 
determined  is  not,  however,  conclusive  of  the 
present  apx)eal,  since  there  is  not  here  pre- 
sented for  determination  any  question  of 
property  rights  or  of  personal  liberty  de- 
pcmding  upon  or  arising  under  the  Constitu- 
tion or  any  law  of  the  United  States.  The 
defendant  claims  an  exemption  from  the  ju- 
risdiction of  the  state  courts  as  a  right 
guaranteed  to  him  by  the  Constitution. 

By  the  above  amendment  to  §  711,  re- 
moving from  the  statutes  the  express  pro- 
vision that  the  jurisdiction  of  the  Federal 
courts  in  suits  or  proceedings  against  con- 
suls should  be  exclusive  of  the  courts  of  the 


several  states,  Congress  must  have  intended 
to  declare  that  su^  jurisdiction  should  no 
longer  be  exclusive,  unless  it  was  made  ex- 
clusive either  by  the  Constitution  itself  or 
by  other  existing  legislation.  There  is,  how- 
ever, as  above  seen,  no  express  declaration 
by  Congress  that  such  jurisdiction  is  exclu- 
sive, but  it  must  be  conceded  that  a  consul 
who  has  been  recognized  by  the  President, 
and  admitted  to  the  exercise  of  his  official 
functions,  shall  not,  so  long  as  he  continues 
in  the  exercise  of  those  functions,  be  de- 
prived of  the  benefits  of  the  provision  in  the 
Constitution  extending  the  judicial  power  of 
the  United  States  to  all  cases  in  which  he  is 
affected,  and  that,  unless  there  is  some  law 
by  which  he  may  invoke  this  judicial  power 
for  the  purpose  either  of  removing  the  cause 
into  the  courts  of  the  United  States  before 


cation  for  violations  of  the  laws  where  he  re- 
sides. There  appears  to  be  some  conflict  as  to 
whether  state  courts  had  jurisdiction  previous 
to  1875.  The  B'ederal  courts  had  jurisdiction 
of  an  offense  contrary  to  the  Federal  statutes. 
Ab  to  whether  the  Federal  courts  had  jurisdic- 
tion of  offenses  against  the  state  laws  may  be 
said  to  be  in  doubt,  although  Com.  v.  Kosloff,  5 
Serg.  &  R.  545,  infra,  intimates  that  such  court 
had  Jaidsdlctlon. 

The  United  states  circuit  court  has  jurisdic- 
tion of  a  crlmiinal  action  against  a  consul  for 
the  crime  of  sending  fraudulent  letters  to  ex- 
tort money  under  judiciary  act,  S  H*  giving  cir- 
cuit courts  exclusive  jurisdiction  o(f  crimes  in 
certain  cases.  United  States  v.  Ravara,  2  Dall. 
297,  1  L.  ed.  388. 

It  was  further  held  that  United  States  Const, 
art.  3,  I  2,  providing  that  in  all  cases  affecting 
consuls  the  Supreme  Court  shall  have  original 
jnrlsdlctloo,  does  not  prevent  the  legislature 
from  exercising  the  power  of  vesting  concurrent 
jurisdiction  in  such  Inferior  courts  as  might  by 
law  be  established.  In  this  case  the  defendant 
was  found  guilty,  but  was  afterwards  pardoned 
on  condition  that  he  surrender  his  commission 
and  espequatur. 

So,  where  a  consul  general  resigned  June  15 
on  request  by  his  government  made  May  30,  and 
the  resignation  was  accepted  June  20,  and  he 
was  lodicted  In  the  district  court  of  Columbia 
on  June  17,  for  an  offense  under  U.  S.  Rev.  Stat. 
§  5209,  prescribing  offenses  by  presidents  of  na- 
tional banks,  a  certiorari  was  refused.  Ea  parte 
Hits,  111  U.  S.  766,  28  L.  ed.  592.  In  this  case 
It  was  also  shown  that  the  Federal  government 
had  refused  to  extend  diplomatic  privilege  to 
the  defendant. 

In  State  v.  De  La  Foret,  2  Nott  &  M'C.  217 
(1820),  It  was  held  that  a  foreign  cooisul  is  not 
exempt  from  indictment  for  an  assault  and  bat- 
tery. It  was  further  held  that  U.  S.  Const,  art. 
3,  t  2,  providing  for  original  jurisdiction  of  the 
United  States  Suporeme  Court  in  such  cases,  did 
not  prevent  the  state  from  exercising  the  power 
which  was  not  expressly  taken  away  from  her, 
and  that  the  jurisdiction  given  to  the  Supreme 
Court  of  the  United  States  under  treaties  and 
Constitution  did  not  take  away  from  state 
courts  jurisdiction  over  offenses  against  the 
laws  of  the  state.  In  this  case  the  six  judges 
sitting  were  equally  divided,  but  as  one  of  them 
had  sat  upon  the  trial  before,  the  opinion  8Upra 
of  the  other  three  was  the  judgment  of  the 
court 

In  Seldel  v.  Peschkaw.  27  N.  J.  L.  427,  Cop- 
pell  V.  Hall,  7  Wall.  553,  19  L.  ed.  246,  and 
45  L.  R.  A. 


Foreign  Ministers,  Consuls,  1  Ops.  Atty.  Gen. 
406  (1820),  it  was  said  that  consuls  in  criminal 
cases  are  subject  to  the  local  laws. 

In  Re  laslgi  (1897)  79  £^ed.  Rep.  751,  it  was 
said  that  it  is  not  neceBs&ry  to  pass  upon  the 
question  whether  the  jurisdiction  of  the  Federal 
court  over  consular  offenses  is  now  concurrent 
with  the  state  courts  or  exclusive  of  the  state- 
courts,  since  the  repealing  act  of  1875.  In  this 
case  It  was  said  that  "it  remained  the  ac- 
cepted law,  until  1875,  that  the  Federal  courts 
had  exclusive  jurisdiction  of  offenses  by  consuls, 
whether  at  common  law  or  under  state  or  United 
States  statutes.  The  ordinary  rule  that  the 
United  States  could  not  punish  common-law  or 
state  offenses  did  not  apply." 

The  provisions  of  the  judiciary  act  were  car- 
ried into  the  United  States  Revised  Statuteb^ 
(enacted  June  22, 1874)  without  any  substantial 
change,  but  under  a  different  arrangement.  See 
§  563,  W  1,  17  ;  I  629,  H  20  ;  |§  687.  711,  %\  1,  8. 
By  this  latter  pars^^iraph  (8)  the  jurisdiction  of 
the  state  courts  was  excluded  in  all  "suits  or 
proceedings*'  against  consuls.  The  word  "pro- 
ceedings" in  that  paragraph  was  new,  while 
the  word  "offenses,"  which  was  In  the  exception 
in  i  0  of  the  judiciary  act,  was  omitted  in  t  8 
of  I  711.  By  the  act  of  Februa«ry  18,  1875  (18 
Stat,  at  L.  316,  chap.  80),  the  8th  paragraph  of 
I  711  was  stricken  out.  The  provisions  of 
iSS  563  and  629,  conferring  jurisdiction  on  the 
Federal  courts  in  all  eases  against  consuls, 
both  of  crimes  and  of  suits,  were  left  untouched  ; 
and  so  was  the  exclusive  jurisdiction  of  crimes 
and  offenses  under  the  1st  para^aph  of  |  711. 
Ibid. 

As  respects  any  actual  Intention  of  Congress, 
the  repeal  of  If  8  of  §  711,  by  the  act  of  1875,  af- 
fords no  light.  The  explanaition  of  that  repeal 
is  dlfllcult,  if  not  impossible.  The  act  is  entitled 
"An  Act  to  Correct  Errors  and  Supply  Omis- 
sions" In  the  Revised  Statutes  ot  the  United 
States.  So  far  as  concerns  crimes  and  offenses, 
it  may  have  been  considered  that  the  Ist  para- 
graph of  9  711  Included  all  offenses  committed  by 
consuls  ;  and  that  the  8th  paragraph  had  no  ref- 
erence to  "offenses,'*  as  It  covered  only  "suits 
or  proceedings."  There  is  a  manifest  propriety, 
amounting  sometimes  to  a  practical  necessity  in 
order  to  avoid  international  complications,  that 
the  prosecution,  punishment,  or  pardon  of  con- 
suls, which  would  necessarily  materially  affect 
their  personal  attention  to  their  consular  duties, 
should  be  within  the  control  of  the  Federal 
courts  and  of  the  Federal  government  to  which 
the  consuls  are  accredited,  and  which  alone  is 
responsible  to  foreign  powers  for  the  treatment 
of  their  representatives.     Ibid. 
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judgment,  or  to  review  the  judgment  of  the 
9taite    court,    a    state    court    can  have    no 

i'urisdiction  to  entertain  an  action  in  which 
[6  is  a  defendant.  Under  this  provision  oi 
the  Constitution  he  is  entitled  to  invoke  the 
exerdse  of  that  power  in  any  case  to  which 
he  may  be  a  party;  and,  if  Congress  has 
made  any  provision  by  which  he  can  avail 
himself  of  this  right,  he  is  amply  protected 
in  the  enjoymerot  of  this  provision  of  the  Con- 
stitution. The  Constitution  does  not  declare 
that  he  shall  be  exempt  from  the  jurisdiction 
of  the  state  courts,  but  that  the  judicial 
power  of  the  United  States  shall  extend  to 
all  cases  affecting  him.  It  is  for  Congress? 
to  determine  the  mode  and  time  at  which  he 
may  invoke  this  jurisdiction,  and,  if  that 
"body  has  provided  a  means  by  which  he  can 
avail  himself  of  this  judicial  power,  he  i?. 
not  deprived  of  any  right  given  him  by  the 
Constitution.  There  is  no  provision  in  the 
removal  act  of  1876,  or  in  that  of  1887,  for 
removing  to  tho  circuit  court  an  action  com- 
menced in  a  state  court  against  a  consul,  but 


it  is  provided  in  S  700  of  the  llevised  Stat- 
utes that  "a  final  judgment  or  deciee  iu  any 
suit  in  the  highest  court  of  a  state  in  whicli 
a  decision  in  the  suit  could  be  had,  where  if 
dTAwn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under, 
any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in 
favor  of  their  validity,  .  .  .  may  be  re- 
examined and  reversed  or  affirmed  in  the  su- 
preme court  upon  a  writ  of  error."  Under 
this  section  that  court  has  jurisdiction  to  re- 
view the  judgment  of  a  state  court  when- 
ever it  appears  from  the  record  that  one  of 
the  questions  mentioned  in  the  section  was 
raised  and  pre«<ented  to  the  state  court,  and 
decided  by  it  adversely  to  the  claim  asserted; 
and,  if  such  decision  is  erroneous,  that  court 
will  then  examine  the  entire  case,  and  affirm 
or  reverse  the  judgment,  according  as  it 
shall  determine  whether  the  decision  of  the 
state  court  upon  the  other  matters  in  the 
record    was    correct    or    not.     Murdoch    v. 


A  consul  may  be  committed  by  a  magtotrate 
of  New  York  to  await  a  requisition  from  the 
government  of  Massachusetts  for  the  crime  of 
embezzlement  committed  in  the  latter  state  not* 
withstanding  U.  S.  Uev.  Stat.  |  711,  gives  the 
Federal  court  excluslTe  Jurisdiction  of  all  crimes 
and  offenses  cognizable  under  the  statutes  of  the 
United  States,  as  the  commitment  of  a  consular 
•officer  by  a  magistrate  merely  for  the  purpose 
ol  transmitting  him  to  the  state  where  the 
crime  was  committed,  and  where  alone  he  can 
be  tried,  is  not  a  proceeding  in  court  or  by  any 
court.     Re  lasigi  (1807)  70  Fed.  Rep.  751. 

In  Re  lasigi,  70  Fed.  Rep.  755.  an  appeal  was 
attempted  In  the  above  case,  but  it  was  held 
that  the  district  judge  had  no  power  to  admit 
the  defendant  to  ball  pending  the  appeal. 

In  lasigi  V.  Van  de  Car,  106  U.  S.  301,  41  L. 
ed.  1045,  on  appeal  it  appeared  that  before  the 
order  was  made  remanding  him  to  the  custody 
•of  the  state  officer  his  exequatur  was  withdrawn 
(March  lU),  the  supreme  court  affirmed  the  or- 
der denying  the  writ  of  habeas  corpus,  and  said  : 
"If  the  application  for  the  writ  had  been  made 
■on  the  12th  of  March  It  could  not  have  been 
awarded  on  the  ground  alleged  In  this  petition, 
and  as,  on  that  day,  the  petitioner  could  not 
have  been  discharged  on  that  ground,  in  accord- 
ance with  the  principles  of  law  and  justice,  we 
are  unable  to  hold  that  the  order  of  the  district 
court  was  erroneous." 

A  consul  general  is  not  protected  by  the  law 
of  nati<His  from  a  prosecution  for  the  crime 
of  rape ;  but  It  was  held  that  the  state  courts 
have  no  jurisdiction  in  mich  cases,  as  exclusive 
jurisdiction  is  vested  in  the  courts  of  the  United 
States.  Com.  v.  Kosloff,  6  Serg.  &  R.  545.  In 
th4B  case  the  court  said  :  "But  upon  mature  re- 
flection I  am  unable  to  deny  that  the  courts  of 
the  United  States  can  take  cognizance  when  I 
find  it  written  In  the  Constitution  that  the  su- 
preme court  shall  have  jurisdiction  in  all  cases 
affecting  a  consul." 

It  seems  that  the  question  as  to  the  jurisdic- 
tion of  state  courts  over  offenses  committed  by 
consols  is  still  somewhat  in  doubt  unless  it  shall 
be  held  that  the  repeal  of  that  clause  of  the  ju- 
diciary act  giving  Federal  courts  exclusive  ju- 
risdiction of  "all  suits  or  proceedings"  against 
consuls  shall  be  held  to  embrace  criminal  cases, 
and  then  the  state  court  would  have  jurisdiction 
in  orlrailual  as  well  as  In  civil  cases.  There 
45  L.  R.  A. 


seem  to  be  but  two  decisions  on  the  question 
as  to  the  jurisdiction  of  state  courts,  and  these 
were  prior  to  1875  and  conflict  with  each  other. 

IV.  EvempUon  from  ohUgaiion  to  appear  a»  a 

witiiesa. 

This  exemption  is  secured  by  articles  of  con- 
ventlon  with  France,  and  except  for  defense  of 
crime  Is  secured  by  conventions  with  Austria- 
Hungary,  Belgium,  Italy,  Netherlands.  Rouma- 
nla,  Salvador,  Servla.  Consular  Regulations 
1806,  I  82. 

A  consul  of  France  la  not  liable  to  tub- 
ptena  duces  tecum  under  treaty  between  the 
United  States  and  France,  providing  that  their 
consuls  shall  never  be  compelled  lo  appear  In 
court  as  witnesses.     Re  Dillon.  7  Sawy.  561. 

This  was  held  notwithstanding  U.  S.  Const. 
6th  Amendment,  providing  ttiat  the  accused  in  all 
criminal  prosecutions  shall  enjoy  the  right  to 
have  compulsory  process  for  witnesses  in  his  fa- 
vor. It  was  further  held  that  In  such  a  case  It 
must  be  shown  that  the  document  is  not  an 
official  paper. 

And  the  vice  consul  of  Chill  is  exempt  from 
compulsory  attendance  as  a  witness  In  courts  of 
this  country,  under  treaty  with  Chill.  April  29, 
1832,  art.  25,  providing  that  the  contracting 
parties  grant  to  their  envoys,  ministers,  and 
other  public  agents  the  same  exemptions  which 
those  of  the  most  favored  nations  do  or  shall 
enjoy,  as  the  convention  between  United  States 
and  France,  April  1,  1853,  provides  that  their 
consuls  shall  never  be  compelled  to  appear  In 
court  as  witnesses.  United  States  v.  Trumbull, 
48  Fed.  Rep.  04. 

In  this  case  it  was  further  said  that  as  the 
revolution  had  been  successful  It  would  tend  to 
give  offense  to  the  government  now  recognized 
by  the  United  States  to  require  Its  representa- 
tive to  give  testimony  against  the  revolutionists. 

The  Convention  of  February  23.  1858,  between 
the  United  States  and  France,  provides  that 
consuls  shall  never  be  compelled  to  appear  as 
witnesses  before  the  courts.  The  testimony  of 
a  French  consul  at  San  Francisco  was  required 
by  the  defendant,  and  the  United  States  court 
caused  the  consul  to  b3  arrested  and  brought 
before  him,  whereupon  he  pulled  down  the  con- 
sular flag  and  suspended  his  functions,  but  was 
discharged   upon   the  reargument  of  the   ease. 
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Memphis,  20  Wall.  590,  22  L.  ed.  429.  It  ia 
thus  seen  that,  if  a  consul  is  sued  in  a  state 
<?ourt,  he  caji,  in  addition  to  any  defense  he 
may  have  to  the  cause  of  action  set  up 
gainst  him,  claim  his  right  under  the  Con- 
stitution to  have  the  matter  determined  by 
the  courts  of  the  United  States;  and,  if 
judgment  is  rendered  against  him  in  the 
state  court,  he  can  have  that  judgment  re- 
viewed by  the  Supreme  Court  of  the  United 
States,  and  the  sufficiency  of  his  defense  de- 
termined by  that  tribuival,  and  thus  fully  en- 
joy the  rights  given  him  by  the  Constitu- 
tion. Thia  right,  however,  may  be  waived 
by  him,  since  he  has  the  same  right  to  rest 
content  with  the  judgment  of  the  state 
court,  either  by  merely  pleading  his  defense 
to  the  cause  of  action  without  invoking  thip 
provision  of  the  Constitution,  or  by  suffer- 
ing default,  as  he  would  have  to  invoke  ita 
jurisdiction  as  a  plaintiff ;  and,  if  so  waived, 
he  cannot,  after  judgment  has  been  rendered 
against  him,  claim  the  right  to  «  review  of 

An  embarrassment  arose  from  the  conflict  with 
U.  S.  Const,  eth  Amendment,  giving  defendants 
In  criminal  proeecutlons  the  right  of  compulsory 
prosecution  for  witnesses,  and  when  the  Con- 
stitution went  Into  effect  consuls  had  no  diplo- 
matic provisions  and  were  not  exempt,  and 
after  the  adoption  of  the  Constitution  the  de- 
fendant had  a  right  to  compulsory  process  to 
bring  Into  court  as  a  witness  any  foreign  con- 
sul whatsoever,  and  this  could  not  be  taken 
away  by  treaty.  Mr.  Marcy,  Secretary  of  State, 
to  Mr.  Mason,  Minister  In  Paris,  September  11, 
1854. 

After  the  President's  message  the  matter  was 
settled  between  Mr.  Mason  and  Count  Walew- 
skl,  and  instructions  were  sent  to  the  French 
consuls  to  attend  and  testify  according  to  treaty. 
and,  tmless  In  case  of  actual  disability,  there 
was  to  be  no  refusal  thereafter. 

A  similar  question  appears  to  have  been  de- 
cided by  the  court  of  appeal  of  A4z  In  1843, 
where  the  Judgment  was  "  'as  the  consul  is  a 
foreigner,  as  he  Is  Ignorant  of  the  economy  and 
mechanism  of  the  criminal  procedure  In  France, 
and  has  acted  In  good  faith,  In  his  refusal,  the 
court  win  not  Impose  a  fine  on  him.'  Martens, 
Guide  Diplomatique,  tom.  1,  chaip.  12,  §  79,  p. 
208.  ed.  1851."  Lawrence's  Wheaton,  Inter- 
national Law,  2d  Anno.  ed.  483,  note. 

v.  ExempUon  from  taxation. 

If  a  consul  is  not  a  citizen,  and  does  not  own 
real  estate,  and  Is  not  engaged  in  business  where 
the  consulate  is  situated,  he  is  exempt  from  taxa- 
tion by  treaties  or  convention  with  Austria- 
Hungary,  Belgium,  Bolivia,  Colombia,  Denmark, 
Dominican  Republic,  Ecuador,  Egypt,  France, 
Germany,  Haiti,  Hawaiian  Islands,  Italy,  Kongo 
Free  State,  Netherlands  (and  Colonies),  Orange 
Free  State,  Persia,  Peru,  Portugal,  Roumanla, 
Russia,  Salvador,  Servla,  Switzerland.  His  of- 
ficial Income  Is  taxable  In  Germany.  Generally 
if  a  consul  engages  In  business  or  property 
such  property  Is  taxable.  United  States  Consu- 
lar Regulations,  1806,  |  83. 

In  7  Ops.  Atty.  Gen.  18,  It  was  said  that  con- 
suls are  privileged  from  personal  taxation. 

VI.  Exemption  from  military  and  jury  dutia. 

If  consuls  are  not  citizens  of  a  country  or 
domiciled  in  It  at  the  time  of  their  appointment, 
they  are  exempt  from  military  service  by  conven- 
45  L.  R.  A. 


this  judgment  under  a  writ  of  error  by  the 
Supreme  Court  of  the  United  States.  The 
superior  court  therefore  had  jurisdiction  to 
entertain  the  action  against  the  defendant, 
and,  as  he  did  not  appear  in  answer  to  the 
complaint,  or  in  any  mode  present  a  defense 
to  the  action,  the  court  properly  rendered  . 
judgment  against  him,  and  its  subsequent 
order  setting  it  aside  and  dismissing  the  ac- 
tion was  erroneous. 

The  order  is  reversed. 

* 

We  concur:  Beatty,  Oh.  J.;  Van  Fleet* 
J.;  Garontte,  J.;  Hensha'w,  J. 

MoFarland,  J.,  dissenting: 

I  dissent.  My  view?  of  the  case  were  ex- 
pressed in  my  opinion  delivered  when  the 
case  was  in  department. 

That  opinion  was  as  follows: 

The  only  question  presented  in  this  case 
is  whether  the  superior  court  had 
jurisdiction     in     a     civil     case     over     the 

tiou  with  Austria-Hungary,  Belgium,  France, 
Germany,  Italy,  Kongo  Free  State,  and  Nether- 
lands, and  are  exempt  from  all  public  service  by 
treaties  with  Colombia,  Denmark,  Germany, 
Peru,  Salvador. 

In  7  Ops.  Atty.  Gen.  18,  It  was  said  that  con- 
suls are  privileged  from  political  or  military 
service. 

Citizens  of  the  United  States  who  hold  for- 
eign consulates  In  the  United  States  are  not  ex- 
empt from  Jury  duty  or  servioe  In  the  mllltla 
by  the  law  of  nations,  or  by  the  Constitution 
and  laws  o>f  the  United  States,  nor  unless  ex- 
empted by  the  statutes  of  the  sint?  of  the 
Union  In  which  they  respectively  reside.  8  Ops. 
Atty.  Gen.  169. 

In  8  Ops.  Atty.  Gen.  169,  it  was  said  that 
"as  to  the  particular  question  now  before  me, 
some  writers  have  assumed,  without  due  author- 
ity, that  a  citizen  of  the  country,  bearing  the 
consulate  of  a  foreign  country.  Is  exempted  by 
the  law  of  nations  from  service  In  the  dvlc 
guards  or  the  mllltla.  Such  Is  the  assertion 
of  Phllllmoire  (International  Law,  Vol.  2,  p. 
246),  repeated  by  Home  (Diplomacy,  p.  93). 
In  support  of  the  doctrine,  they  cite  Ch.  de  Mar- 
tens. But  this  author  goes  further,  and  affirms 
that  such  a  person  ceases  for  the  time  being  to 
be  a  citizen  or  subject  of  his  country.  (Guide 
Diplomatique,  pte.  1  re,  chap.  10,  s.  79).  On 
these  premises,  and  not  as  a  necessary  conse- 
quence of  consular  functions,  the  exemption 
from  municipal  charges  might  be  sustained. 
But  the  fallacy  of  the  premises  themselves  has 
been  fully  exposed  by  Pinherio  ITerreira.  (Ibid. 
Observ.  ed.  1837,  tom.  1,  p.  214.)  Indeed,  the 
material  point  has  been  adjudicated  by  the 
courts.  In  the  discussion  of  the  important  ques- 
tion of  the  national  character  In  time  of  war. 
(The  Indian  Chief,  3  C.  Rob.  Adm.  26 ;  The  Fal- 
con, 6  C.  Rob.  Adm.  197 ;  Th«  Josephine,  4  C. 
Rob.  Adm.  26;  Arnold  v.  United  Ins.  Co.  1 
Johns.  Cas.  363.)" 

VII.  Domioil. 

The  temporary  residence  of  a  consul  abroad 
does  not  cause  him  to  lose  his  residence.  Wheat 
V.  Smith,  60  Ark.  266. 

In  Arnold  v.  United  Ins.  C^.  1  Johns.  Cas. 
363,  It  was  said  that  If  the  consuls  engage  in 
business  inconsistent  with  or  foreign  to  their 
diplomatic  or  public  character,  they  are  thence- 
forth to  be  considered    as   domiciliating   them- 
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person  of  the  defendant,  who  is  the 
consul  general  of  Chili  for  the  United  States, 
resident  at  San  Francisco,  California.  The 
court  below  held  that  it  had  no  juriedictionj 
and  the  plaintiflf  appeals  from  the  judgment, 
^lie  question  was  determined  adversely  to 
,  the  contention  of  appellant  by  this  court  in 
the  case  of  MiUer  y.  Van  Lohen  8el8,  66  Cal. 
341.  Apxiellant  contends  that  said  case 
should  not  be  considered  as  conclusive  au^ 
thority  upon  the  question  because  at  the 
time  it  was  decided  the  9th  section  of  the 
judiciary  act  of  1789  expressly  provided  that 
the  jurisdiction  of  the  United  States  over 
oonduls  was  exclusive,  and  that  since  then, 
on  February  18,  1875,  the  Congress  of  the 
United  States,  by  an  act  entitled  "An  Act 
to  Correct  Errors,  etc.,  in  the  Revised  Stat- 
utes," repealed  the  said  section  of  the  said 
act  of  1789,  and  thn^t  the  court  in  said  case 
of  Miller  v.  Van  Lohen  Sela  assumed  that  said 
(  9  was  still  in  existence,  and  that  its  at- 
tention was  not  called  to  the  said  repeal  of 
said  section.  The  attention  of  the  court  in 
that  case  was  called  to  such  repeal  by  a  pe- 
tition for  rehearing,  but  it  is  contended  by 
appellant  that  the  court  must  be  deemed  to 
have  not  considered  a  point  presented  for  tl  e 
first  time  in  such  petition.  Whether  that 
decision  should  or  should  not  be  considered 
as  final  authority  upon  the  question,  we  are 
satisfied  that  the  rule  there  declared  was  cor- 
rect, even  in  view  of  the  fact  that  said  sec- 
tion of  the  act  of  1789  has  been  repealed. 
By  §  2  of  article  3  of  the  Constitution  of  the 
United  States  it  is  provided  that  the  judicial 
power  of  the  United  States  shall  extend  "to 
all  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls."  By  this  provision 
consuls  are  put  on  the  same  footing  with  am- 
bassadors.      Under  our  system  the  govern- 


ment of  the  United  States  is  the  only  soter- 
edgn  having  relations  with  foreign  countries 
under  the  law  of  nations,  and  all  dealings 
with  the  representatives  of  foreign  nations 
must  be  by  the  courts  or  other  agencies  of 
the  government  which  is  alone  Bovereig^n  in 
that  regard.  It  is  the  right  and  privilege 
of  the  foreign  government  to  be  thus  treated. 
In  Davis  v.  Packard,  7  Pet  276,  8  L.  ed.  084, 
it  was  contended  that  Davis,  who  was  consul 
general  of  the  King  of  Saxony,  had  waived 
his  privilege  by  not  setting  it  up  at  the  prop- 
er time  in  the  court  below.  The  Supreme 
Court  of  the  United  States,  however,  did  not 
sustain  this  contention,  and  said:  "If  this 
was  to  be  viewed  merely  as  a  personal  privi- 
lege, there  might  be  grounds  for  such  a  con- 
clusion, but  it  cannot  be  so  considered.  It 
is  the  privilege  of  the  country  or  government 
which  the  consul  represents.  This  is  th<k 
light  in  which  foreign  ministers  are  consid- 
ered by  the  law  of  nations,  and  our  Consti- 
tuti<m  and  law  seem  to  put  consuls  on  the* 
same  footing  in  this  respect.  If  the  privilege 
or  exemption  was  merely  personal,  it  can  hai^- 
ly  be  supposed  that  it  would  have  been  thought 
a  matter  sufficiently  important  to  require 
a  special  provision  m  the  Constitution  and 
laws  of  the  United  States.  Higher  consid- 
erations of  public  policy  doubtless  led  to  the 
provision.  It  was  deemed  fit  and  proper  that 
the  courts  of  the  government  with  which 
rested  the  regulation  of  all  foreign  inter- 
course should  have  cognizance  of  suits 
against  the  representatives  of  such  foreign 
governments.**  Wo  think,  therefore,  that  un- 
der the  siiid  provision  of  the  Constitution  of 
the  United  States  there  was  no  jurisdiction 
of  the  case  at  bar  in  the  superior  oourt  of 
this  state. 


■elves  abroad  and  becoming  as  subjects  amena- 
ble to  the  ordinary  jurisdiction  ol  the  state. 
(Vattel,  711.) 

In  Sampson  v.  United  States,  30  Ct.  CI.  365, 
It  was  said  that  under  U.  S.  Rev.  Stat.  1691,  a 
consul  Is  not  permitted  to  hold  the  ofBce  of  con- 
sul at  any  other  conspulate,  or  exercise  the  du- 
ties thereof. 

VIII.  Trading  toith  an  enemy. 

A  ship  belonging  partly  to  a  consul  of  Aus- 
tria, resident  In  Richmond  during  the  war,  was 
liable  to  seizure  although  the  consul  made  every 
effort  to  prevent  her  breaking  the  blockade,  and 
directed  her  to  be  sent  to  a  loyal  port,  where  it 
was  not  shown  that  he  dissolved  his  partnership 
business  at  Richmond  and  continued  his  resi- 
dence solely  as  consul,  as  a  consul  engaged  In 
merchandise  in  an  enemy's  country  Is  regarded 
the  same  as  any  other  merchant.  The  Pioneer, 
Blatchf.  Prize  Cas.  666,  Fed.  Cas.  11.175,  Af- 
firming Blatchf.  Prize  Caa  22,  Fed.  Cas.  11,- 
171a. 

In  Arnold  v.  United  Ins.  Co.  1  Johns.  Cas. 
863,  it  was  said  that  consuls  have  certain  priv- 
ileges and  immunities,  but  that  if  they  enter 
into  trade  they  are  tied  down  by  the  same  re- 
strictions as  other  merchants  are;  that  if  con- 
suls had  a  right  In  their  consular  capacity  to 
enter  Into  trade,  and  to  be  freed  from  being  con- 
sidered as  residents  in  a  belligerent  country, 
they  would  have  it  In  their  power  to  cover  for- 
eign property  under  the  mask  of  its  being 
American,  to  an  immense  extent. 
45  L.  R.  A. 


Consular  character  does  not  protect  that  of  a 
merchant  united  in  the  same  person,  where  a 
vessel  was  seized  for  trading  in  an  enemy's 
country,  and  was  claimed  to  be  the  property  of 
an  American  consul.  The  Indian  Chief,  3  C 
Rob.  Adm.  22. 

And  a  consul  of  Netherlands  at  Finland  en- 
gaged there  In  merchandising  cannot  assert  a 
claim  as  mortgagee  of  a  cargo  of  a  Danish  ship 
captured  as  an  enemy.  The  Aina,  28  Bug.  L. 
&  Bq.  600.  See  also  notCj  Jurisdiction  and 
powers  of  consult,  subd.  Ill,  i.,  ante,  481. 

IX.  Exemption  from  liability  for  judicial  and 

other  acts. 

A  British  consul  at  Madagascar  is  not  liable 
in  damages  for  dismissing  a  suit  as  vexatioua 
where  the  defendant  has  plaintiff's  receipt  for 
the  demand,  and  for  not  allowing  plaintiff  to 
show  that  the  receipt  was  obtained  by  fraud. 
As  a  consul  is  entitled  to  the  same  priyileges  and 
exemptions  as  a  judge  of  a  court  of  record. 
Haggard  v.  Pelicler  [1802]  A.  C.  61,  61  L.  J.  P. 
C.  N.  S.  19,  66  L.  T.  N.  S.  769. 

A  consul  procuring  the  arrest  of  a  fugitlTe 
from  justice  on  &  telegram  from  his  country 
was  held  to  be  not  chargeable  with  malice,  when- 
he  had  reasonable  grounds  to  bellcTe  that  the 
offense  was  within  the  time  prescribed  by  the 
Spanish  treaty  relating  to  such  offenses,  al- 
though it  was  not  within  that  time.     Castro  ▼. 

De  Urlarte,  16  Fed.  Rep.  93. 
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V. 

A.  K.  SUDDOTH,  Appt. 


( Tenn. 
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Ifo  forced  aale  or  tranafer  can  be  made 
of  a  ■rood^vlll,  such  as  that  of  a  partner- 
shiip  of  dentists,  in  a  salt  to  wind  up  the 
partnership,  when  it  is  based  upon  profes- 
sional reputation  and  standing  or  upon  busi- 
ness connections,  although  It  might  be  the 
subject  of  a  voluntary  sale. 

(April  Term,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Chancery  Court  for  Shelby  County 
fitating  the  account  in  a  proceeding  to  wind 
up  a  partnership.    Reversed. 

The  facts  are  fitated  in  the  opinion. 

Messrs,  Smith  Sc  TreseTanty  for  appel- 
lant: 

The  additional  rental  value  over  the 
amount  due  the  landlord  is  all  that  Slack 
could  have  been  entitled  to.  This  rental  val- 
ue is  distinguished  from  market  value. 

Jonas  V.  Noel,  98  Tenn.  440,  36  L.  R.  A. 
862. 

The  leasehold,  though  only  for  a  year  or 
shorter  period,  is  real  estate. 

Shannon *8  Code,  §  51,  p.  63;  Kelley  v. 
Shultz,  12  Heisk.  218. 

On  dissolution  of  the  firm,  it  being  proved 
that  there  were  no  debts  against  it,  as  be- 
tween themselves  the  parties  were  tenants 
in  common. 

AVilliavison  v.  Fontain,  7  Baxt.  212;  Piper 
T.  Smith,  1  Head,  97. 

Slaok  voluntarily  withdrew  from  the  pos- 
session, leaving  it  to  Suddoth.  The  latter  is 
therefore  only  responsible,  at  most,  to  Slack 
for  one  half  of  the  rents,  which  are  shown 
tx>  be  nothing. 

Tyner  v.  Fenner,  4  Lea,  469 ;  Schneider  v. 
Tat/lor,  16  Lea,  304;  2  Bates,  Partn.  §  798; 
Stoughton  v.  Lynch,  2  Johns.  Oh.  209;  Li- 
gare  v.  Pe<icock,  109  111.  04. 

In  an  English  case  where  there  was  a  part- 
nership between  solicitors,  with  a  stipulation 
that  if  one  retired  the  others  would  pay  him 
the  value  of  his  goodwill,  and  one  retired  two 
days  before  the  expiration  of  the  partnership, 
he  was  held  entitled  to  the  goodwill  as  of 
two  days'  duration,  and  no  more. 

Austin  V.  Boys,  2  De  G.  &  J.  626;  2  Bates, 
Partn.  §  668. 

There  is  no  goodwill  attaching  to  a  profes- 
sional partnership. 

Story,  Partn.  §  99,  and  note ;  2  Bates,  Partn. 
(  668;  Parsons,  Partn.  2d  ed.  pp.  275,  276; 
Collyer,  Partn.  §§  163,  164;  17  Am.  A  Eng. 
Enc.  Law,  pp.  1192,  1193,  and  notes;  Holden 

Note. — On  the  question  of  the  sale  oi  a  good- 
will, see  also  Rice  v.  Angell  (Tex.)  3  L.  R.  A. 
769.  and  note;  and  Wllmer  y.  Thomas  (Md.)  13 
Ij.  R.  a.  380,  and  note, 
45  L.  R.  A. 


V.  M'Makin,  1  Pars.  Sel.  Eq.  Oas.  281 ;  Farr 
V.  Fearce,  3  Madd.  78 ;  Rice  v.  Angell,  73  Tex. 
350,  3  L.  R.  A.  769. 

]Lfesnrs.  Ik  Lehman  and  E.  Lehman  for 
appellee. 

Wilkes,  J.^  delivered  the  opinion  of  the 
court : 

Drs.  Slack  &  Suddolh  were  partners  in 
the  practice  of  dentistry  in  the  city  of  Mem- 
phis for  a  number  of  years.  They  occupied 
two  offices  on  the  second  floor  of  No.  243  Main 
street,  which  they  rented  or  leased  year  by 
year.  They  were  equally  interested  in  the 
business  and  property  of  the  firm,  and  the 
partnership  was  unlimited  as  to  duration. 
The  subject  of  dissolution  was  discussed  be- 
tween them  for  several  months,  but  no  satis- 
factory conclusion  was  reached  until,  on  the 
30th  April,  1894,  complainant  notified  de- 
fendant that  the  partnership  was  dissolved. 
Before  doing  so,  however,  or  on  the  day  after, 
he  rented  another  office  in  the  same  building, 
and  near  the  head  of  the  stairway,  and  on  the 
next  day  after  the  dissolution  he  advertised 
in  the  daily  paper  that  the  partnership  was 
dissolved,  and  he  was  located  for  practice  in 
an  adjoining  room  in  the  same  building,  and 
he  put  his  sign  up  at  his  office  door.  At- 
tempts were  made  between  the  parties  to  set- 
tle up  their  business,  but  they  were  unsuc- 
cessful. Suddoth  remained  in  charge  of  the 
old  offices,  and  used  such  of  the  furniture  and 
instruments  as  he  needed  or  wished.  Slack 
then  filed  a  bill  to  wind  up  the  partnership, 
and  he  asked  that  a  receiver  be  appointed 
to  take  charge  of  the  lease  and  property,  and 
sell  the  same,  and  that  he  be  allowed  to  start 
the  biddings  for  the  same  at  $2,000.  The  de- 
fendant answered.  The  chancellor  appoint- 
ed a  receiver,  and  directed  him  to  offer  the 
use  and  rent  of  the  two  rooms  to  both  parties 
for  the  remainder  of  the  year  (about  seven 
months),  and  to  let  them  go  to  whichever 
would  indemnify  the  other  against  the  land- 
lord*s  rent  and  give  the  greatest  bonus  in  ad- 
dition. He  was  also  to  take  possession  of 
the  personal  property,  and  hold  it  for  fur- 
ther orders.  Defendant  thereupon  obtained 
from  one  of  the  judges  of  this  court  a  fiat  su- 
perseding the  order  of  the  court  below  to  sell 
the  use  of  the  offices.  This  was  dissolved  at 
the  April  term,  1895,  of  this  court,  and  the 
cause  remanded  for  further  proceedings.  In 
the  meantime  the  current  rent  or  lease  ex- 
pired, and  defendant  himself  leased  the 
rooms  from  the  landlord,  and  continued  in 
possession.  The  chancellor  ordered  a  refer- 
ence upon  the  several  features  necessary  to 
settle  accounts  between  the  parties,  and, 
among  other  things,  the  master  was  directed 
to  report  "what  leases  the  partnership  had 
when  the  suit  began,  and  which  one  of  the 
parties  had  received  the  benefit  of  the  same, 
and  how  much,  if  anything,  he  should  pay 
therefor,  and  who  had  paid  the  landlord's 
rent,  and  what  damage  had  accrued  to  com- 
plainant by  reason  of  the  supersedeas  sued 
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out  in  this  court."  The  clerk  reported  the 
facts  as  already  stated,  and  that  defendant 
should  pay  to  the  complainant  $500  for  his 
interest  in  the  lease,  upon  the  ground  thai 
it  was  valuable^  and  enabled  the  holder  to 
appear  to  the  public  as  the  successor  of  the 
old  and  well-established  firm,  and  procure  a 
release  of  the  property.  This  was  excepted 
to,  and  exception  overruled  by  the  chancel- 
lor, and  there  was  an  allowance  of  $500  in 
favor  of  complainant  for  his  interest  in  the 
remainder  of  the  rental  or  lease  contract  re- 
citing that  it  was  the  value  of  the  goodwill 
atta^ed  to  the  offices.  From  this  much  of 
the  deoree  the  defendant  appealed,  and  this 
presents  the  only  question  before  us. 

The  rental  paid  the  landlord  for  the  rooms 
under  the  lease  to  the  firm  was  $49  per 
month,  and  after  the  firm  dissolved  defend- 
ant continued  to  pay  this  amount  of  rental, 
and  after  the  expiration  of  that  lease  he  re- 
rented  at  the  same  rate.  It  appears  that  the 
complainant  also  tried  to  rerent  the  rooms 
at  the  same  price  after  the  firm  lease  termi- 
nated. The  chancellor,  as  well  as  counsel, 
have  treated  the  item  of  $500  as  the  "good- 
will" of  the  firm.  It  is  difficult  to  define 
what  goodwill  is.  Lord  Eldon  said  that  it 
was  simply  ''the  probability  that  the  old 
customers  will  resort  to  the  old  place." 
Cruttwell  v.  Lye,  17  Ves.  Jr.  335 ;  Moreau  v. 
Edwards,  2  Tenn.  Oh.  349.  But  in  Churton 
y,  Douglas,  Johns.  V.  C.  (Eng.)  174,  it  was 
said  that  this  was  too  narrow  a  view  to  take 
of  it,  and  there  it  was  said  that  it  was  every 
positive  advantage  acquired,  arising  out  of 
tlie  business  of  the  old  firm,  whether  con- 
nected with  the  premises  where  it  was  car- 
ried on,  with  the  name  of  the  late  firm,  or 
with  any  other  matter  carrying  with  it  the 
benefit  of  the  business  of  the  old  firm.  But 
it  is  evident  that  this  definition  is  too  nar- 
row, when  applied  to  the  good  will  of  a  part- 
nership to  practise  a  profession,  since  it 
leaves  out  of  view  the  advantage  to  be  gained 
from  the  professional  standing  and  reputa- 
tion of  the  partners  themselves  which  con- 
stitutes the  principal  feature  of  value  in 
such  partnership.  Accordingly,  it  is  insist- 
ed that  there  is  no' such  thing  as  goodwill 
attaching  to  professional  partnerships.  Cer- 
tainly, there  can  be  no  forced  sale  or  transfer 
in  invitum  of  such  goodwill,  so  far  as  it  is 
based  upon  professional  reputation  and 
standing,  such  as  arises  from  the  skill  of 
physicians,  dentists,  attorneys,  etc.,  whatever 
may  be  done  as  to  such  goodwill  as  arises 
out  of  location.  Still,  in  the  sense  in  which 
Tjord  Eldon  uses  the  term  "goodwill  of  the 
premises,"  there  may  be  an  advantage  of  pe- 
cuniary value  in  occupying  premises  which 
have  been  occupied  by  skilled  professional 
men,  and  to  which  the  public  has  resorted,  or 
has  been  attracted  by  advertisements,  or 
prior  visits,  or  general  reputation  of  prior 
occupants.  Many  persons,  attracted  to  the 
place  by  the  reputation  of  former  occupants, 
might  remain,  no  matter  who  might  be  in  oc- 
cupancy, and  others  might  leave  so  soon  as 
it  was  ascertained  they  were  not  occupied  by 
45  L.  R.  A. 


the  persons  in  whom  they  have  profesBional 
and  personal  confidence. 

It  will  be  seen,  from  this  brief  mention,, 
what  an  unreliable — and,  we  might  say,  im- 
aginary— value  could  be  placed  upon  what  i» 
called  "goodwill"  in  this  case.     East  Tennes- 
see Nat.  Bank  v.  First  Nat,  Bank,  7  Lea, 
420.     Certain  it  is  that  there  was  no  actual 
goodwill  between  tliese  paj-ties  after  the  dis- 
solution.    On  the  contrary,  they  were  hos- 
tile in  their  views.     It  was  not  the  case  of 
one  professional  retiring,  and  recommending 
his  successor  to  his  old  customers,  which  is 
the  principal  feature  in  sales  of  goodwill, 
when   voluntarily  made.     But,   in   this    in- 
stance, the  defendant  was  not  recommended 
by  complainant.     On  the  contrary,  he  entered 
immediately  into  open  and  aggressive  com- 
petition with  him.    Neither  could  defendant 
hope  to  reap  much,  if  any,  advantage  fronii 
occupying  tiie  same  quarters;  for  the  com- 
plainant, as  an  active  competitor,  was  hard 
by  in  the  next  room,  and  as  likdy  to  get  the 
old  customers,  perhaps,  as  was  the  defend- 
ant.    The  derk  and  master  and  chancellor 
evidently  fixed  the  value  of  this  "goodwill," 
as  it  is  termed,  from  the  circums^nce  that 
complainant  had  expressed  a  willingness  to 
pay  defendant  $500  for  the  use  of  the  offices 
for  the  remaining  term  of  seven  months  un- 
expired.    But  it  must  be  evident,  on  the  one- 
hand,  that  he  might  be  willing,  after  having 
secured  his  own  office  adjoining,  to  pay  this 
sum  to  have  the  old  offices  closed,  and  defend- 
ant removed  entirely  from  the  premises,  and 
never    use    the    rooms    himself;     and,    on 
the  other  hand,  defendant  did  not  stand  upon 
an  equal  footing  in  bidding  for  the  use  of  the 
offices,  because,  if  he  failed  to  get  them,  he 
must  go  off  into  some  other  locality,  while,  if 
complainant  failed  to  get  them,  he  had  only 
to  step  into  the  next  room,  and,  according  to- 
the  proof,   be  as    favorably    located,  if  not 
more  so,  than  in  the  old  offices.     The  com- 
plainant  could  thus   set  himself   up  in  the- 
premises  of  the  old  firm,  and,  inasmuch  as 
defendant  had  gone  out  of  the  building,  he 
might  be  taken  as  the  successor  of  the  old 
firm.     But  defendant  could  not  do  this,  be- 
cause complainant  was  located  at  his  very 
threshold,  to  rebut  such  an  inference  by  the 
public.    We  do  not  think  this  offer  was  any 
criterion  of  value  of  the  use  of  these  rooms. 
It  might  more  properly  be  said  to  be  com- 
plainant's estimate  of  benefit  to  be  secured 
from  closing  them  up. 

But  we  think  the  principle  back  of  all  is 
that  no  forced  sale  or. transfer  can  be  made- 
of  a  goodwill,  when  it  is  b^d  upon  pro* 
fessional  reputation  and  standing,  or  upon 
business  connections.  Groodwill  implies  some 
thing  gained  by  consent, — not  something 
realized  by  force  or  coercion.  We  do  not 
mean  to  hold  that  goodwill  has  no  value^  and 
may  not  be  the  subject  of  a  voluntary  sale. 
On  the  contrary  we  think  it  might  be  sold, 
and  is  a  valid  consideration  for  a  contract: 
and  it  has  been  so  held  in  a  number  of  oases. 
8  Am.  &  £ng.  £nc.  Law,  p.  1372,  note  7.  In 
Bunn  V.  Oujj,  4  East,  190,  a  contract  by  a 
practising  attorney  to  relinquish  his  bosi- 
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ness,  and  recommend  his  clients  to  two  other 
attorneys,  and  that  he  would  not  re-enter  the 
practice  in  certain  localities,  was  held  a  good 
contract.  So  in  Whittaker  v.  Uovce,  3  Beav. 
383.  In  Hoyt  y.  Holly,  39  Conn.  326,  12 
Am.  Rep.  390^  there  was  a  similar  contract, 
made  by  a  physician  with  a  brother  physi- 
cian, and  it  was  sustained.  So  in  the  case  of 
Warfield  v.  Booth,  33  Md.  63.  In  all  these 
cases  there  was  a  voluntary  sale,  and  an  ob- 
ligation to  aid  the  purchaser,  or  not  to  enter 
into  competition  with  him  for  a  certain  time 
or  in  certain  localities.  No  doubt,  in  this 
ease,  complainant  could  have  made  a  valid 
agreement  with  defendant,  for  a  considera- 
tion, to  leave  the  old  offices,  and  let  him  have 
the  advantage  of  their  use;  but  this  was  not 
done. 

We  are  of  opinion  it  was  error  to  allow  this 
item,  and  it  is  stricken  out.  Judgment  will 
be  rendered  as  may  be  indicated' by  the  re- 
sult. This  may  be  agreed  on,  or  the  clerk 
of  this  court,  in  the  absence  of  such  agree- 
ment, will  report  the  amount.  The  appellee 
will  pay  costs  of  appeal.  Costs  of  court  be- 
low will  remain  as  adjudged  by  that  coui-t. 


William  H.  COOPER,  Admr.  of  Oscar  Coop- 
er, Deceased,  Plff.  in  Err,, 

Jesse  M.  OVERTON  et  al. 


( 
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1.  The  llabllltT  of  tlie  owner  of  dam- 
areronii  premlaea  to  treMpaaaera  does 
not  exist,  even  In  the  caae  of  children,  unless 
they  arc  Induced  to  enter  on  the  land  by  some- 
thing unusual  and  attractive  placed  upon  it 
by  the  owner,  or  with  his  knowledge,  and  per- 
mitted to  remain  there. 

2.  A  pond  on  an  nnfenced  olty  lot, 
formed  by  narface  Tvater  on  account 
of  tlie  dammlnar  up  of  a  natural  drain 
therefor,  by  the  dumping  of  trash  and  dirt 
Into  It  by  city  authorities,  without  the  knowl- 
edge of  the  owner,  who  did  not  know  of  the 
existence  of  the  pond,  will  not  render  him 
llaJt)le  for  the  drowning  of  a  boy  while  play- 
ing on  the  pond. 

8.  Oplnlous  of  -vrltneaaea  a»  to  wliat 
attracts  children  to  water,  or  as  to 
whether  or  not  boys  like  to  ride  on  a  plank 
In  the  water,  are  inadmissible. 

(April  Term,  1899.) 

ERROR  to  the  Circuit  Court  for  Shelby 
County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  hold 
defendants  liable  for  the  death  of  plaintiff's 
intestate  which  was  alleged  to  have  been 
caused  by  defendant's  negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Messrs,  G.  H.  GUlhaiii  and  George- 
Gillham,  for  plaintiff  in  error: 

If  a  pond  should  form  upon  the  vacant 
property  of  an  owner,  situated  in  a  populous 
district  of  a  city,  and  near  streets  and  pub- 
lic schoolhouses  where  many  children  attend,, 
and  which  pond  is  deep  enough  to  drown  a 
child,  it  is  the  duty  of  the  owner  to  abate 
the  nuisance, — to  drain  the  pond,  or  to  fill 
up  the  pond. 

Whirley  v.  Whiteman,  1  Head,  610;  Pekin 
V.  McMahon,  154  111.  141,  27  L.  R.  A.  206; 
Price  V.  Atchison  Water  Co.  58  Kan.  551; 
Brinkley  Car  Co.  v.  Cooper,  60  Ark.  545; 
Bartholfi  v.  Philadelphia,  154  Pa.  109;  MaU 
loy  V.  Hibemia  8av.  d  L.  8oc.  (Cal.)  21 
Pac.  525. 

The  owner  has  been  held  liable  for  allow- 
ing some  dangerous  agency  to  exist  on  his 
premises,  which  was  attractive  to  children. 

Siddall  V.  Jansen,  168  111.  43,  39  L.  R.  A. 
112;  Schmidt  v.  Kansas  City  Distilling  Co, 
90  Mo.  293;  Penso  v.  McCormick,  125  Ind. 
116,  9  L.  R.  A.  313;  Dwyer  v.  Missouri  P, 
R.  Co.  12  Mo.  App.  597 ;  Whirley  v.  White- 
man,  1  Head,  610. 

The  owners  have  been  held  liable  for  fail- 
ure to  properly  protect  their  premises  where 
children  have  been  injured. 

Mackey  v.  Vickshurg,  64  Miss.  777;  Lep- 
nick  V.  Oaddis,  72  Miss.  200,  26  L.  R.  A. 
686;  Bransom  v.  Lahrot,  81  Ky.  638,  50  Am. 
Rep.  193;  U7iion  P.  R.  Co.  v.  McDonald,  152 
U.  S.  262,  38  L.  ed.  434;  Beck  v.  Carter,  68 
N.  Y.  283,  23  Am.  Rep.  175;  Hydraulic 
Works  Co.  V.  Orr,  83  Pa.  332;  Powers  v. 
Harlow,  53  Mich.  507,  51  Am.  Rep.  154;  I 
Thomp.  Neg.  304,  305;   Cooley,  Torts,  608. 

Pekin  v.  McMahon,  154  111.  141,  27  L.  R. 
A.  206,  is  almost  identical  with  the  present 
case. 

The  principle  of  that  case,  if  followed  by 
this  court,  must  result  in  a  reversal  of  the 
present  case. 

Price  V.  Atchison  Water  Co.  58  Kan.  551,. 
approves  and  follows  the  Illinois  case. 

Brinkley  Car  Co.  v.  Cooper,  60  Ark. 
545;  Barthold  v.  Philadelphia,  154  Pa. 
109;  Malloy  v.  Hihemia  8av.  d  L.  8oc, 
(Cal.)  21  Pac.  525;  8iddall  v.  Jansen,  168 
111.  43,  39  L.  R.  A.  112;  8chmidt  v.  Kansas 
City  Distilling  Co.  90  Mo.  293;  Penso  v.  Mc- 
Cormick, 125  Ind.  116,  9  L.  R.  A.  313;  Union 
P.  R.  Co.  V.  McDonald,  152  U.  S.  262,  38  L. 
ed.  434 ;  Dwyer  v.  Missouri  P.  R.  Co.  12  Mo. 
App.  597;  Mackey  v.  Vickshurg,  64  Miss. 
777;  Siouw  City  d  P.  R.  Co.  v.  8tout,  17 
Wall.  657,  21  L.  ed.  745;  Lepnick  v.  Oaddis,, 
72  Miss.  200,  26  L.  R.  A.  686;  Bransom  v. 
Lahrot,  81  Ky.  638,  50  Am.  Rep.  193;  Beck 
V.  Carter,  68  N.  Y.  283,  23  Am.  Rep.  175; 
Hydraulic  Works  Co.  v,  Orr,  83  Pa.  332; 
Powers  V.  Harlow,  53  Mich.  507,  61  Am.  Rep. 
154. 


Note. — On  the  question  of  liability  for  dan- 
gerous private  grounds,  see  note  to  Lepnick  v. 
Gaddls  (Miss.)  26  L.  R.  A.  686. 

As  to  liability  for  negligence  In  permitting 
a  pond  on  one's  premises  In  which  children  may 
drown,  see,  as  supporting  the  liability,  Pekin  v. 
McMahon  (111.)  27  L.  R.  A.  206;  and  as  deny- 
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Ing  the  liability,  Moran  v.  Pullman  Palace  Car 
Co.  (Mo.)  33  L.  R.  A.  755  ;  Dobbins  v.  Missouri, 
K.  &  T.  R.  Co.  (Tex.)  38  L.  R.  A.  573 ;  Omaha  v. 
Bowman  (Neb.)  40  L.  R.  A.  r>:u  :  St^-ndal  v. 
Bovd  ^Mlnn.^  42  L.  R.  A.  288;  and  RItz  v. 
Wheeling  (W.  Va.)  43  L.  R.  A.  148. 
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Negligence  cannot  be  attributed  to  chil- 
dren under  these  circumstances. 

Pratt  Coal  d  I.  Co,  v.  Brawley,  83  Ala. 
371 ;  Kerr  v.  Forgiie,  64  111.  482,  5  Am.  Rep. 
146. 

Children,  even  when  trespassing,  are  re- 
quired to  exercise  only  such  oare  and  judg- 
ment as  may  reasonaJbly  be  expected  from 
those  of  their  age. 

Rockford,  R,  I.  d  8t,  L.  R.  Co.  v.  Delaney, 
82  111.  198,  25  Am.  Rep.  308;  Fitzpatrick  v. 
Fitchhurg  R.  Co,  128  Mass.  13 ;  Byrne  v.  New 
York  C.  d  H,  R.  R,  Co,  83  N.  Y.  620 ;  Isabel 
V.  Hannibal  d  St,  J.  R.  Co,  60  Mo.  475;  Phil- 
adelphia d  R,  R.  Co,  V.  Spearen,  47  Pa.  300, 
86  Am.  Dec.  544;  Pennsylvania  R.  Co,  v. 
Leiois,  79  Pa.  33 ;  Johnson  v.  Chicago  d  N.  W, 
R.  Co.  56  Wis.  274;  Meibus  v.  Dodge,  38  Wis. 
300,  20  Am.  Rep.  6;  Barley  v.  Chicago  d  A, 
R.  Co.  4  Bi«s.  430. 

A  warning  to  children  not  to  go  upon  the 
premises  can  have  no  or  little  weight,  as 
they  have  not  sufficient  discretion  to  give 
proper  heed  to  it. 

Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex. 
289;  O'Connor  v.  Illinois  C.  R,  Co,  44  La. 
Ann.  339 ;  Moran  v.  Pullman  Palace  Car  Co. 
134  Mo.  641,  33  L.  R.  A.  755;  Price  v.  Atch- 
ison Water  Co.  58  Kan.  551. 

Messrs.  Turley  A  Wright,  for  defend- 
ants in  error: 

It  is  not  the  duty  of  an  owner  of  a  vacant 
lot,  even  if  situated  in  a  populous  district 
of  a  city  and  near  streeto  and  public  schools, 
to  €Lbate  a  pond  from  the  mere  fact  and  sole- 
ly because  it  is  deep  enough  to  drown  a 
child;  nor  is  such  a  pond  per  se  a  nuisance. 

Blyth  V.  Topham,  Cro.  Jac.  158;  Morgan 
V.  Hallowell,  57  Me.  375. 

The  owner  of  property  oaji  do  with  it  what 
he  pleases,  bo  long  as  he  does  not  disturb 
others  in  the  lawful  enjoyment  of  their  legal 
rights. 

Morgan  v.  Hallowell,  57  Me.  375;  Gil- 
lespie V.  McOowan,  100  Pa.  149,  45  Am.  Rep. 
365. 

Where  an  excavation  is  made  adjoining 
a  public  highway,  so  that  a  person  walking 
on  it  might  by  making  a  false  step  or  being 
affected  with  sudden  giddiness  fall  into  it. 
It  is  reasonable  that  the  person  making  such 
excavation  should  be  liable  for  the  conse- 
quences. But  when  the  excavation  is  made 
at  some  distance  from  the  highway,  and  the 
person  falling  into  it  would  be  a  trespasser 
upon  defendant's  land  before  he  reached  it, 
the  case  seems  to  be  different. 

Where  the  owner  of  property  has  exercised 
reasonable  care  with  regard  to  its  manage- 
ment, and  a  stranger  comes  upon  the  prop- 
erty, and,  without  the  knowledge  or  author- 
ity of  the  owner,  does  something  that  causes 
an  injury  to  a  third  party,  the  injured  party 
cannot  recover  against  the  owner  of  the  land. 

Shearm.  &  Redf.  Neg.  5th  ed.  §  705. 

Admitting  that  Overton  &  Overton  knew 
that  children  were  in  the  habit  of  playing  on 
this  vacant  lot,  there  could  be  no  recovery 
in  this  case. 

Gillespie  v.  MoGowan,  100  Pa.  144,  45  Am. 
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Rep.  365;  Richards  v.  Connell,  45  Neb.  467; 
Klix  V.  Nieman,  68  Wis.  271,  60  Am.  Rep. 
854;  Ratte  v.  Daicson,  50  Minn.  450;  Clark 
V.  Manchester,  62  N.  H.  578;  Overholt  v. 
Vieths,  93  Mo.  422;  Pierce  v.  Whitcomb,  48 
Vt.  127,  21  Am.  Rep.  120;  'McEachem  v. 
Boston  d  M,  R,  Co.  150  Mass.  515;  Beck  v. 
Carter,  68  N.  Y.  283,  23  Am.  Rep.  175; 
Cooley,  Torts,  606;  Shearm.  &  Redf.  Neg. 
4th  ed.  S  505. 

If  one  gives  a  bare  license  or  permission 
to  cross  his  premises,  the  licensee  takes  the 
risk  of  accident  in  using  the  premises  in  the 
condition  in  which  they  are. 

1  Thomp.  Neg.  361 ;  Hardoastle  ▼.  South 
Yorkshire  R.  d  River  Dun  Co.  4  Hurl^t.  & 
N.  67;  Hargreaves  v.  Deacon,  25  Mich.  1; 
Gramlich  v.  Wurst,  86  Pa.  74,  27  Am.  Rep. 
684. 

The  owner  of  land  where  children  are  al- 
lowed or  accustomed  to  play  must  use  ordi- 
nary care  to  keep  it  in  a  safe  condition.  And 
yet  merely  allowing  children  to  play  upon  a 
vacant  lot  is  held  not  to  amount  to  an  invi- 
tation which  creates  liability  for  its  condi- 
tion. 

Shearm.  &  Redf.  Neg.  5th  ed.  §  705,  4th 
ed.  §  705;  Galligan  v.  Metacomet  Mfg,  Co. 
143  Mass.  527;  Clark  v.  Manchester,  62  N. 
H.  577;  Hargreaves  v.  Deacon,  25  Mich.  1; 
Newdoll  V.  Young,  80  Hun,  364;  Ratte  v. 
Dawson,  50  Minn.  450 ;  Spokane  d  P.  R.  Co. 
V.  Holt  (Idaho)  40  Pa<!.  56;  Barney  v.  Hai^ 
nibal  d  St.  J.  R.  Co.  126  Mo.  372,  26  L.  R,  A. 
847;  Oooley,  Torts,  §  605;  Moran  v.  Pullman 
Palace  Car  Co.  134  Mo.  641,  33  L.  R.  A.  755; 
Overholt  v.  Vieths,  93  Mo.  422;  CharUbois 
V.  Gogebic  d  M,  River  R.  Co,  91  Mich.  59; 
Murphy  v.  Brooklyn,  118  N.  Y.  575;  Clark 
7,  Manchester,  62  N.  H.  577;  Frost  v.  East- 
em  R.  Co.  64  N.  H.  220;  O'Connor  v.  Illi- 
nois C,  R.  Co.  44  La.  Ann.  339;  Benson  v. 
Baltimore  Traction  Co.  77  Md.  635,  20  L. 
R.  A.  714;  Clark  v.  Richmond,  83  Va.  355; 
Witte  V.  Stifel,  126  Mo.  295;  Zoebisch  v. 
Tarbell,  10  Allen,  385,  87  Am.  Dec.  660; 
Frost  V.  Grand  Trunk  R,  Co.  10  Allen,  387, 
87  Am.  Dec.  668;  Southcote  v.  Stanley,  38 
Eng.  L.  &  Eq.  295;  Kohn  v.  Lovett,  44  Ga. 
257;  Parker  v.  Portland  Pub,  Co.  69  Me, 
177.  31  Am.  Rep.  262;  Pierce  v.  Whitcomb, 
48  Vt.  127,  21  Am.  Rep.  120;  Malone  v.  Bos- 
ton d  A.  R.  Co.  51  Hun,  532;  Peters  v.  Bow- 
man, 115  Cal.  345;  Whittaker's  Smith,  Neg. 
2d  ed.  p.  67;  Cleary  v.  Blake,  14  App.  Div. 
602;  Bates  v.  Nashville,  C.  d  St.  L.  R.  Co. 
90  Tenn.  36;  Butz  v.  CavanaugK  137  Mo. 
503;  Dehanitz  v.  St.  Paul  (Minn.)  76  N.  W. 
48;  Stendal  v.  Boyd  (Minn.)  42  L.  R.  A. 
288. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  for  diamages  for  the 
drowning  of  Oscar  Cooper,  the  son  of  plain- 
tiff, William  H.  Cooper ;  the  father  being  the 
administrator  of  the  son.  It  is  conceded 
that  there  is  no  cause  of  action  against  John 
Overton,  trustee,  and  as  to  him  tiie  action 
is  dismissed.    There  was  a  verdict  and  judg- 
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ment  for  defendant,  and  an  appeal  by  plain- 
tiff, as  administrator,  and  he  has  assigned 
errors. 

The  facts,  so  far  as  necessary  to  be  stated, 
are  that  Osrcar  Cooper,  a  boy  about  ten  years 
of  age,  was  drowned  by  falling  from  a  plank 
upon  which  he  was  attempting  to  float  upon 
A  pond  of  water  upon  a  lot  owned  by  defend- 
ant Jesse  M.  Overton,  in  Memphis,  Tennes- 
see. Overton  is  a  resident  of  Nashville, 
Tennessee,  and  is  the  owner  and  in  posses- 
sion oi  lots  Nos.  48  to  53  o^  block  24  in  the 
tenth  ward  of  Memphis.  These  lots  front 
about  1481^  feet  on  the  east  line  and  about 
400  feet  on  the  north  line  of  Clay  street. 
They  had  descended  to  him  from  hia  grand- 
father. They  were  unimproved,  unfenced, 
and  uninclosed.  The  property  had  no  other 
than  natural  drainage.  The  lot  adjoining 
these  lots  is  separated  from  them  by  a  fence, 
and  on  it  there  is  a  house,  about  150  feet 
from  the  line  of  the  lots.  There  are  no  other 
houses  in  the  immediate  vicinity  of  these 
lots,  but  they  are  located  within  a  few 
blocks  of  a  somewhat  thickly  populated 
part  of  the  city.  About  450  feet  northwest 
of  these  lots  is  a  public-school  building, 
usually  attended  by  about  370  pupils,  and 
there  is  a  Catholic  parish  school  a  few  blocks 
south.  This  property  wa«  looked  after  by 
Overton  &,  Overton,  real-estate  agents,  for 
the  owner,  Jesse  M.,  who  rarely  visited  Mem- 
phis. Surface  water  from  contiguous  prop- 
erty flowed  across  these  lots,  and  gradually 
-cut  a  gully  several  feet  deep,  through  which 
it  found  vent.  The  city,  it  appears,  without 
the  knowledge  of  the  owner  or  his  agent, 
filled  up  the  lower  end  of  this  drain  by  dump- 
ing trash  and  dirt  into  it,  so  as  to  form  a 
•dam  and  cause  a  pond  of  water  to  form  or 
accumulate  on  the  lot.  The  edge  of  this 
pond  was  about  50  feet  from  a  sidewalk  on 
Lea  street,  and  150  feet  from  a  sidewalk  on 
•Clay  street.  It  appears  from  the  state- 
menta  in  the  record  that  Overton  &  Overton, 
agents,  were  in  the  habit  of  inspecting  the 
premises  about  twice  a  month,  and  when  last 
lUBpected  there  was  no  pond  upon  them ;  and 
it  is  further  stated  that  they  had  no  knowl- 
edge there  was  a  pond  upon  the  lot  until  aft- 
-er  the  drowning,  which  occurred  February 
10,  1898.  It  further  appears  that  the  pond 
would  form  after  a  heavy  rain,  and  in  a 
short  time  would  dry  up  and  disappear, 
and  at  this  time  there  had  been  a  heavy  rain 
for  two  days.  When  notified  of  'the  acci- 
•dent,  Mr.  Overton  went  to  the  city  authori- 
ties, and  complained  of  their  action  in  stop- 
ping the  drain,  and  the  city  at  once  removed 
the  dam  and  filled  up  the  pond.  On  both 
sides  of  thifl  property  defendant  Overton  had 
caused  sidewalks  to  be  laid,  and  the  pond 
was  about  50  feet  from  the  nearest  point  of 
the  sidewalk.  There  appears,  also,  to  have 
been  a  path  or  walkway  across  the  lot,  which 
was  used  by  a  few  persons  as  a  cut-otf,  in- 
stead of  going  around  the  sidewalks,  but  the 
public  was  not  in  the  habit  of  using  it.  Its 
nearest  point  to  the  pond  was  about  25  feet. 
It  does  not  appear  that  the  owner  or  his 
agent  had  ever  given  any  permission  to  the 
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public  to  use  a  pathway  across  their  lots,  or 
that  they  knew  of  such  use.  The  dtscvaaed 
was  a  pupil  in  the  public  school,  and  is 
shown  to  have  been  a  boy  of  average  intelli- 
gence. It  appears  that  the  school  children 
had  been  playing  in  a  bayou  which  crossed 
these  lots.  They  had  been  forbidden  (and 
the  intestate  with  the  others)  from  going  on 
these  lots  by  the  principal,  and  as  a  rule 
these  instructions  had  been  obeyed.  The  de- 
ceased, however,  with  sjiother  boy,  John 
Appling,  aged  about  eleven  years,  and  a 
younger  brother  of  the  latter,  went  over  this 
lot  from  the  sidewalk,  about  50  feet,  to  the 
edge  of  the  pond.  A  piece  of  the  plank  side- 
walk had  been  torn  up  and  thrown  on  the 
water  of  the  pond, — ^by  whom  does  not  ap- 
pear,— and  appears  to  have  been  the  only  one 
on  the  surface  of  the  water.  Oscar  Cooper 
got  upon  this  plank  and  attempted  to  propel 
it  around  the  pond,  over  the  water,  with  a 
stick.  He  lost  his  balance  and  fell  off  the 
plank  into  deep  water  and  was  drowned.  It 
appears  that  the  two  Appling  boys  declined 
to  get  on  the  plank,  deeming  it  dangerous, 
though  invited  to  do  so  by  young  Cooper. 
It  appears  that  other  children  had  been  play- 
ing at  or  in  this  pond,  sometimes  bathing 
ai^  swimming,  but  whether  school  children 
or  not  does  not  appear.  It  is  not  shown  that 
the  pond  had  any  special  attraction  for  boys, 
but  some  testimony  tending  in  that  direc- 
tion was  excluded,  and  forms  the  basis  of  a 
part  of  the  assignments.  There  was  no  dan- 
ger to  anyone  on  or  using  the  sidewalks. 
There  is  testimony  tending  to  show  that 
there  was  no  pond  there  in  the  summer,  and 
that  it  was  only  formed  by  heavy  rainfalls, 
and  would  soon  dry  up.  When  the  pond  was 
full,  it  would  extend  up  to  and  under  the 
sidewalk  of  Clay  street,  but  was  shallow  at 
that  point,  and  generally  around  the  margin 
of  the  pond.  Various  assignments  of  error 
are  made,  principally  to  the  failure  of  the 
trial  judge  to  give  certain  requests  asked  by 
plaintiff's  counsel,  and  to  the  charge  as  given 
by  him. 

The  first  and  second  assignments  will  be 
treated  together,  and  are  refusals  to  charge 
as  follows:  "(1)  The  court  instructs  you 
that  it  is  the  duty  of  all  owners  of  property 
situated  in  tiie  city,  or  where  many  people 
live  or  travel  to  take  such  reasonable  care  of 
the  same  as  will  render  it  reasonably  safe  to 
the  public.  (2)  It  is  the  duty  of  any  such 
property  owner  to  abate  any  dangerous  nui- 
sance which  may  arise  on  his  premises,  and 
it  is  his  duty  to  look  after  his  property;  and, 
if  a  nuisance  has  existed  for  a  considerable 
time,  he  is,  in  law,  presumed  to  know  it,  and 
then  it  becomes  his  duty  to  abate  it.'' 
Without  stopping  to  comment  on  fhese  re- 
quests, which  we  think  are  too  general  and 
meager  in  terms,  we  think  the  trial  judge  in 
his  general  charge  more  correctly  stated  the 
law  applicable  to  the  facts  of  this  case,  and 
in  mueh  better  language,  as  follows:  "An 
actionable  nuisance  is  anything  wrongfully 
done  or  permitted  which  injures  or  annoys 
another  in  the  enjoyment  of  his  legal  right. 
This  necessarily  carries  you  to  determining 
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what  Osoar  Cooper's  legal  rights  were.  He 
had  a  legal  right  to  pass  over  and  along 
either  Clay  or  Lea  street  in  safety.  These 
were  the  streets  that  bounded  the  lots  upon 
which  it  is  claimed  the  pond  was.  Defendant 
Overton  had  no  right  to  concPtruct^  maintain, 
or  permit  a  pond  upon  his  lots  so  near  to  the 
streets  which  bounded  the  lots  as  to  make  it 
dangerous  to  persons  who  were  using  the 
streets.  So,  if  you  find  from  the  evidence 
that  the  pond  was  so  near  to  the  streets 
which  bounded  the  lots  as  to  endanger  any- 
one who  was  using  the  streets,  and  as  a  con- 
sequence thereof  Oscar  Cooper  was  drowned, 
then  the  plaintiff  can  recover." 

The  third  assignment  is  that  the  trial 
judge  refused  to  charge  a  request  as  follows : 
'^If  a  pond  should  form  upon  the  vacant 
property  of  the  owner,  situated  in  the  popu- 
lous districts  of  a  city,  and  near  streets  or 
public  schools  where  many  children  attend, 
and  which  pond  is  deep  enough  to  drown  a 
child,  ii  is  the  duty  of  the  owner  to  abate 
the  nuisance,— to  drain  or  fill  up  the  pond." 
This  assignment  will  be  considered  with  the 
fourth  and  fifth,  which  raise  the  question  of 
the  correctness  of  the  trial  judge's  charge  as 
a  whole, — ^upon  the  duties  of  the  landowner 
and  the  rights  of  the  public.  The  judge 
charged  as  follows:  **The  pleading  of  de- 
fendant Overton  puts  upon  plaintiff,  Cooper, 
the  burden  of  making  out  his  case  upon  every 
material  point  by  a  preponderance  of  the 
evidence.  The  material  points  upon  which 
the  evidence  must  preponderate,  before  it 
authorizes  the  jury  to  give  plaintiff  a  ver- 
dict, are  the  following:  First,  he  must  es- 
tablish the  faot  that  a  pond  was  maintained 
or  permitted  to  exist  upon  defendant's  lots ; 
second,  that  the  manner  or  condition  in  which 
it  was  maintained  or  permitted  to  exist  was 
negligence  in  itself;  third,  that  it  was  be- 
cause of  its  condition,  or  the  negligent  man- 
ner in  which  it  was  maintained  or  permit- 
fed,  that  Oscar  Cooper  was  attracted  to  it 
and  was  drowned.  Unless  these  three  points 
are  established  by  a  preponderance  of  the 
evidence,  there  can  be  no  recovery.  An  ac- 
tionaible  nuisance  is  anything  wrongfully 
done  or  permitted  which  injures  or  annoys 
another  in  the  enjoyment  of  his  legal  rights. 
This  necessarily  carries  you  to  determining 
what  Oscar  Cooper's  legal  rights  were.  He 
had  a  legal  right  to  pass  over  and  along  ei- 
ther Lea  or  Clay  street  in  safety.  These 
were  the  streets  that  bounded  the  lots  upon 
which  it  is  claimed  the  pond  was.  Defend- 
ant Overton  had  no  right  to  construct,  main- 
tain, or  permit  a  pond  upon  his  lots  so  near 
to  the  streets  which  bounded  the  lots  as  to 
make  it  dangerous  to  persons  who  were  using 
the  streets,  so  that,  if  you  find  from  the  evi- 
dence that  the  pond  was  so  near  to  the  street 
that  it  endangered  anyone  who  might  be 
using  the  street,  and  as  a  consequence  there- 
of Oscar  Cooper  was  drowned,  the  plaintiff 
can  recover.  On  the  other  hand,  if  you  find 
from  the  evidence  that  Oscar  Cooper  had  to 
leave  the  sidewalk,  and  go  over  on  the  pri- 
vate property  of  Overton  30  feet  or  more, 
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before  he  came  to  a  place  of  danger  in  the 
pond,  then  there  can  be  no  recovery  in  this 
case  from  the  bare  fact  of  maintaining  or 
permitting  a  pond  to  remain  on  the  lot,  for 
the  reason  that  every  owner  of  real  estate 
has  the  right  to  use  his  property  just  as  he 
pleases,  so  long  as  the  use  which  he  makes  of 
it  does  not  endanger  anyone  else  in  the  en- 
joyment of  their  legal  rights;  and,  if  any 
owner  of  real  estate  has  a  right  to  use  his- 
property  just  as  he  pleases,  you  can  see  that 
such  owner  has  the  right,  if  he  so  desires,  to 
dig  a  pond  on  his  lot.  The  only  restriction 
which  the  law  imposes  upon  this  right  is 
this:  that  the  owner,  in  digging  the  pond, 
must  see  to  it  that  he  does  not  put  it  near 
enough  to  an  adjoining  lotowner  to  endan^r 
the  use  of  his  property,  and  that  he  does  not 
dig  it  near  enough  to  a  public  street  to  make- 
it  dangerous  to  persons  using  the  street. 
When  the  lotowner  has  observed  these  pre- 
cautions in  digging  or  maintaining  a  pond 
on  his  lot,  he  has  complied  with  the  law,  and 
no  one  can  legally  complain.  If  he  has  not 
observed  the  precautions  just  mentioned,  and 
injury  results  to  anyone  as  a  consequence  of 
these  owners  failing  to  observe  them,  the  in- 
jured person  can  recover."  It  will  be  noted 
that  neither  in  the  charge  nor  the  requests 
is  the  idea  prominently  presented  that  this 
pond  was  or  might  be  a  place  attractive  to 
children,  but  the  requests  are  based  upon  the 
idea  that  there  is  an  obligation  resting  on  the 
landowner  to  keep  his  premises  near  a  pub- 
lic school  or  highway  free  from  dangers 
which  arise  from  natural  or  artificial  causes. 
This  feature  of  attractiveness  of  the  pond 
was  made  prominent  in  the  declaration,  and 
some  proof  was  attempted  to  be  introduced 
upon  it^  but  was  rejected,  so  far  as  based  on 
opinion.  It  is,  however,  pressed  in  argu- 
ment, and  will  be  considered  along  with  the 
other  features  of  the  case.  As  to  this  fea- 
ture of  attractiveness,  the  record  presents  the 
following  state  of  facts :  Miss  Conway,  the 
principal  of  the  school,  testifies  that  some 
boys  had  been  reported  to  her  as  having 
skated  on  ice  over  Overton's  lots,  and  she 
had  forbidden  the  little  boys  from  going  to 
the  bayou  to  play,  because  they  would  get 
their  feet  muddy.  She  had  never  known 
that  the  children  of  the  school  had  been  in 
the  habit  of  playing  on  it.  Wall,  the  jani- 
tor says  he  has  seen  children  come  into 
school,  and  had  to  strip  them;  that  they  had 
fallen  in,  and  come  out,  but  that  he  did  not 
know  of  any  of  the  school  children  playing 
there,  except  from  hearsay;  that  he  had  to 
run  some  children  out  who  were  swimming 
there,  but  not  at  the  time  of  the  year  ( Febru- 
ary) when  this  drowning  occurred.  He  had 
seen  some  children  playing  on  some  planks 
in  the  pond,  but  when  thitf  was  is  not  stated. 
His  evidence  is  largely,  if  not  altogether, 
hearsay,  and  is  not  at  all  definite. 

The  case  has   been   very   elaborately  and 

,  ably  argued  by  learned  counsel,  and  we  have 

been    furnished    with     exhaustive    printed 

briefs  on  each  side,  and  a  very  full  citation 

of  authorities.     The   plaintiff   insists   that 
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the  merits  of  the  controversy  are  embodied 
in  his  third  request,  and  he  specially  relies 
upon  several  oases  which  we  will  notice.  The 
first  is  the  case  of  Pekin  v.  McMahon,  154 
111.  141,  27  L.  R.  A.  206.  In  that  case  the 
court  says:  "There  is  conflict  in  the  de- 
cisions upon  this  subject,  some  courts  hold- 
ing in  favor  of  the  liability  of  the  private 
owner,  and  others  ruling  against  it."  It  then 
proceeds  to  lay  down  the  rule  as  follows: 
"Where  the  land  of  a  private  owner  is  in  a 
thickly-settled  city,  adjacent  to  a  public 
street  or  alley,  and  he  has  upon  it,  or  suf- 
fers to  be  upon  it,  dangerous  machinery,  or  a 
dangerous  pit  or  pond  o^  water,  or  any  other 
dangerous  agency,  at  a  poiat  thereon  near 
such  public  street  or  alley,  of  such  a  charac- 
ter as  to  be  attractive  to  children  of  tender 
years  incapable  of  exercising  ordinary  care, 
and  he  is  aware  or  has  notice  of  its  attrac- 
tions for  children  of  that  class,  we  thijok  that 
he  is  under  obligations  to  use  reasonable 
care  to  protect  them  from  injury  when  com- 
ing upon  said  premises,  even  though  they 
may  be  technical  trespassers."  And  again 
the  case  quotes  with  approval  the  statement 
made  in  Shearman  &  Redfield  on  Negligence, 
as  follows:  "The  owner  of  land  where  chil- 
dren are  allowed  or  accustomed  to  play, 
particularly  if  it  is  unfenced,  must  use  or- 
dinary care  to  keep  it  in  safe  condition;  for 
they,  being  without  judgment^  and  likely 
to  be  drawn  by  childish  curiosity  into  places 
of  danger,  are  not  to  be  classed  with  trespass- 
ers, idlers,  and  mere  licensees," — citing  2 
Shearm.  &.  Redf.  Neg.  4th  ed.  §  705;  4  Am. 
&  £ng.  Enc.  Law,  p.  53,  and  cases  in  note. 
"In  such  case  the  owner  should  reasonably 
anticipate  the  injury  which  has  happened. 
1  Thomp.  Neg.  p.  304."  In  the  Pekm  Case 
there  was  a  pond  or  pit  of  water,  5  to  14  feet 
deep,  in  a  populous  city,  on  lots  belonging  to 
the  city,  and  filled  with  logs  sjid  timber 
floating  therein,  on  which  children  were  in 
the  habit  of  playing  near  a  driveway  across 
vacant  lots,  but  partkdly  inclosed;  and  the 
city  had  been  notified  that  it  was  dangerous, 
and  requested  to  remove  it,  but  had  tdlowed 
it  to  remain  a  year,  until  a  boy  eight  and 
one  half  years  of  age  went  through  an  open- 
ing on  the  causeway,  and  stepped  on  a  log  in 
the  water^  which  rolled  and  threw  him  into 
the  water.  The  case  of  Price  v.  Atchison 
Water  Co.  58  Kan.  551,  is  also  relied  on  by 
plaintiff.  In  that  case  a  landlord  main- 
tained on  his  premises  a  reservoir  filled  with 
water,  to  which  children  were  attracted  for 
fishing  and  other  sports,  whicn  was  well 
known  to  the  landlord,  and  who  took  no 
means  to  warn  them  or  exclude  them,  and  a 
child  eleven  years  of  age  was  attracted  to  the 
place,  and  fell  in  and  was  drowned;  and  it 
was  held  that  the  landlord  was  liable.  The 
case  turned  upon  the  allurement  and  entice- 
ment held  out  to  children,  and  the  knowl- 
edge of  the  owner  of  its  danger,  and  that  chil- 
dren did  frequent  it  habitually.  To  the  same 
efifect  are  cited  Brvnkley  Car  Co.  v.  Cooper, 
60  Ark.  545,  and  a  number  of  other  eases 
more  or  less  in  point,  and  holding  the  same 
general  doctrine. 
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On  the  other  hand,  counsel  for  defendants 
call  the  attention  of  the  court  to  a  number  of 
well-considered  cases  more  or  less  in  conflict 
with  the  cases  cited  for  plaintiff,  only  a  few 
of  which  we  refer  to,  as  illustrating  defend- 
ants' contention.  The  case  of  Richards  v. 
Connelly  45  Neb.  467,  is  where  a  demurrer 
was  sustained  to  a  petition  which  set  out 
facts  almost  identical  with  the  facts  in  the 
present  case.  The  statements  in  the  petition 
were  that  on  the  20th  day  of  June,  1891, 
and  for  a  long  time  prior  thereto  the  de- 
fendant was  the  owner  of  lots  40  and 
41  in  the  city  of  Omaha,  and  the  plaintiff *s 
father  was  during  said  time  the  owner  of  the 
adjoining  premises,  described  as  "Lot  59;" 
that  defendant  had  for  a  long  time  prior  to 
the  date  named  negligently  permitted  the 
surface  water  to  accumulate  on  said  lots, 
thereby  creating  a  deep  and  dangerous  pond ; 
that  he  had  failed  and  neglected  to  fence  said 
lot,  or  to  erect  barriers  of  any  kind  to  pre- 
vent children  lawfully  in  the  vicinity  there- 
of from  falling  into  said  pond;  that  said 
lots  are  situated  in  the  vicinity  of  one  of  the 
public  schools  of  said  city,  and  the  pond  is 
not  only  dangerous  to  persons  passing  along 
South  street,  adjacent  thereto,  but  is  situ- 
ated in  a  public  and  much-frequented  place, 
and  attractive  to  children  of  tender  age, 
many  of  whom  are  accustomed  to  play  about 
and  upon  the  water;  that  on  said  June  29, 
1891,  plaintiff's  intestate,  a  boy  ten  years  of 
age,  yielding  to  the  natural  impulses  of  child- 
hood, went  on  said  pond,  upon  a  section  of 
wooden  sidewalk  floating  therein,  from  which 
he  fell  into  said  pond  and  was  drowned.  The 
court,  in  passing  on  the  demurrer,  said: 
"The  petition,  we  think,  fails  to  state  a  cause 
of  action  against  the  defendants,  and  that 
the  demurrers  were  rightly  sustained.  The 
single  question  presented  by  the  record  is 
whether  the  owner  of  a  vacant  lot,  upon 
which  is  situated  a  pond  of  water  or  a  dan- 
gerous excavation,  is  required  to  fence  it,  or 
otherwise  insure  the  safety  of  strangers,  old 
or  youngj  who  may  go  upon  said  premises, 
not  by  his  invitation,  express  or  implied, 
but  for  the  purpose  of  amusement  or  from 
motives  of  curiosity.  The  authorities  we 
find  to  be  in  substantial  accord,  and  sustain 
the  proposition  that,  independent  of  statute, 
no  such  liability  exists.''  The  case  of  Klix 
v.  A'temaw,  68  Wis.  273,  60  Am.  Rep.  854,  is 
very  similar  to  the  one  at  bar.  That  case 
was  also  decided  on  demurrer,  and  the  court 
said:  "We  think  the  demurrer  in  this  case 
was  properly  sustained,  for  the  reason  that 
the  complaint  shows  no  actionable  negligence 
on  the  part  of  the  defendant.  The  complaint 
states  that  the  defendant  was  the  owner  of, 
and  in  the  possession  of,  a  lot  in  the  city  of 
Milwaukee  situated  on  the' northeast  corner 
of  Hubbard  and  Loyd  streets;  that  the  lot 
was  in  a  thickly-settled  and  populous  part 
of  the  city,  and  was  not  inclosed  by  a  fence 
.  .  .  between  it  and  Hubbard  street,  or 
on  the  side  between  it  and  Loyd  street,  but 
that  the  lot  was  vacant  and  open,  so  that  the 
public  had  free  and  unobstructed  access  there- 
to from  both  Hubbard  and  Loyd  streets;  that 
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for  a  long  time  prior  to  the  5th  of  September, 
1885,  there  had  been  upon  the  lot  a  deep  and 
dangerous  hole  or  excavation,  partially  filled 
with  water,  making  a  pond  which  covered 
about  the  enure  surface;  that  the  water  of 
the  pond  was  roily,  so  that  its  depth  could 
not  be  ascertained  except  by  measurement, 
but  that  in  places  it  was  of  the  depth  of  9 
feet,  so  that  the  pond  was  dangerous  to  the 
lives  of  children  who  might  be  attracted 
thereto  for  amusement  or  otherwise;  that 
the  defendant,,  well  knowing  that  the  pond 
was  dangerous  to  the  lives  of  children  resid- 
ing in  the  vicinity  of  the  same,  wrongfully, 
negligently,  and  carelessly  permitted  it  to 
remain  unguarded  by  fence  or  barricade,  and 
the  plaintiff's  eon,  a  lad  about  nin«  years  of 
age,  'while  playing  upon  and  about  said  pond 
of  water,  being  induced  thereto  by  reason  of 
the  unguarded  and  unprotected  condition  of 
said  hole  as  aforesaid  fell  and  was  precipi-. 
tated  into  the  same  and  was  drowned.'  It  will 
be  observed  [says  the  court]  thatit  is  not  al- 
leged that  the  pond  was  so  near  the  highway 
as  to  make  it  unsafe  for  passengers  going 
along  the  street  or  sidewalk;  and  no  aver- 
ment that  the  boy,  when  he  fell  into  the  pond, 
was  passing  along  the  street  or  sidewalk. 
On  the  contrary,  it  is  stated  that  the  boy  was 
playing  upon  and  around  the  pond  when  he 
was  precipitated  into  the  water  and  drowned. 
So  the  single  question  presented  is,  Was  it 
the  duty  of  the  defendant  to  fence  or  guard 
this  hole  or  excavation  on  his  lot  (which  it 
does  not  appear  he  made  or  caused  to  be 
made)  where  surface  water  collected,  in  or- 
der to  secure  the  safety  of  strangers,  young 
or  old,  who  nright  go  upon  it  or  about  the 
pond  for  play  or  curiosity?  If  the  defendant 
was  bound  to  so  fence  or  guard  the  pond, 
upon  what  principle  or  ground  does  this  ob- 
ligation rest?  There  can  be  no  liability  un- 
less it  was  his  duty  to  fence  the  pond.  It 
surely  is  not  the  duty  of  an  owner  to  guard 
or  fence  every  dangerous  hole  or  pond  or 
stream  of  water  on  his  premises  for  the  pro- 
tection of  persons  going  upon  his  land  who 
had  no  right  to  go  there.  No  such  rule  of 
law  is  laid  down  in  the  books,  and  it  would 
be  most  unreasonable  to  so  hold.  A  learned 
author  states  the  doctrine  in  these  words: 
^A.n  owner  of  land  is  under  no  obligation  to 
fence  an  excavation  on  his  land  unless  it  ie 
so  near  the  highway  as  to  amount  to  a  pub- 
lic nuisance;  and,  if  persons  or  animals  are 
killed  or  injured  in  consequence  of  his  fail- 
ure to  do  so,  no  damages  can  be  recovered. 
A  qualification  of  this  rule  is  that  when  the 
owner  of  land,  expressly  or  by  implication, 
invites  a  person  to  come  upon  it  he  will  be 
liable  for  damages  if  he  permits  anything  in 
the  nature  of  a  s^are  to  exist  thereon,  whioh 
results  in  injury  to  such  person;  the  latter 
oeing  at  the  time  in  the  exercise  of  ordinary 
care.  If,  however,  he  gives  a  bare  license  or 
permission  to  cross  his  premises,  the  licensee 
takes  the  risk  of  accident  in  using  the  prem- 
ises in  the  condition  in  which  they  are,'  " — 
quoting  from  1  Thomp.  Neg.  361.  "Among 
other  authorities  cited  by  the  author  to  sus- 
tain this  doctfine  of  the  text  is  Hardcastle 
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V.  South  Yorkshire  d  R.  River  Dun  Co.  4 
Hurlst.  &  N.  67,  where  Pollock,  O.  B.,  uses 
this  language:  *When  an  excavation  is  made 
adjoining  to  a  public  highway,  so  that  a  per- 
son walking  upon  it  might,  by  making  a  false 
step  or  being  affected  with  sudden  giddiness, 
or  in  the  case  of  a  horse  or  carriage  way 
might  by  a  sudden  starting  of  the  horse  be 
thrown  into  the  excavation,  it  is  reasonable 
that  the  person  making  such  excavation  should 
be  liable  for  the  consequences ;  but  when  the  ex- 
cavation is  made  at  some  distance  from  the 
highway,  and  the  person  falling  into  it 
would  be  a  trespasser  upon  the  defendant's 
land  before  he  reached  it,  the  case  seems  to 
us  to  be  different.  We  do  not  see  where  the 
liability  is  to  stop.  A  man  getting  off  a 
road  in  a  dark  night  and  losing  his  way  may 
wander  to  any  extent;  and,  if  the  question 
be  for  the  jury,  no  one  could  tell  whether 
he  was  liable  for  the  consequences  of  his  act 
upon  his  own  land  or  not.'  " 

In  Shearman  &,  Redfield  on  Negligence,  5th 
ed.  S  705,  it  is  said:  "The  owner  of  land 
where  children  are  allowed  or  accustomed  to 
play  .  .  .  must  use  ordinary  care  to 
keep  it  in  a  safe  condition.  .  .  .  And 
yet  merely  allowing  children  to  play  upon  a 
vacant  lot  is  held  not  to  amount  to  an  'in- 
vitation which  creates  liability  for  its  con- 
dition,"—citing  a  large  number  of  cases,  and 
among  them  Moran  v.  Pullman  Palace  Car 
Co.  134  Mo.  641,  33  L.  R.  A,  755.  In  the  of- 
ficial syllabus  of  this  case  this  lan^age  is 
used:  "The  owner  of  a  lot  in  a  city,  who 
failed  to  fence  the  same,  is  not  liable  in  dam- 
ages for  the  death  of  a  boy  who  entered  upon 
the  premises  without  invitation  or  permis- 
sion, and  was  drowned  while  bathing  in  a 
pond  on  the  lot."  There  was  a  judgment  in 
favor  of  the  defendant  in  this  case,  }Vk9t  as  in 
the  case  at  bar,  and  the  argument  was  made 
by  counsel  for  appellants  in  that  case  as  is 
made  here.  Thus,  on  page  642,  134  Mo.,  and 
page  750,  33  L.  R.  A.,  we  find  appellant's 
counsel  making  this  contention:  "(1)  The 
owner  of  property  having  thereon  any  dan- 
gerous agency,  which  is  either  attractive  to 
children,  or  where  he  has  knowledge  that 
they  resort  to  it  for  amusement,  or  other- 
wise, and  he  fails  to  use  ordinary  care  under 
the  circumstances  to  guard  the  same  against 
injury  to  them,  he  must  respond  in  damages 
for  such  neglect,  irrespective  of  the  fact  that 
the  danger  is  not  adjacent  to  the  highway," 
— quoting  Pekin  v.  McMahon,  164  111.  141, 
27  L.  R,  A.  206;  Mackey  v.  V%6k9hurg,  64 
Miss.  777;  also,  Branaom  v.  Lahrot,  81  Ky. 
638,  50  Am.  Rep.  193 ;  and  a  long  list  of  au- 
thorities cited  by  opposing  counsel  in  case  at 
bar.  The  opinion  in  the  late  Missouri  case, 
however,  after  stating  the  facts,  whi<A  are 
much  more  favorable  to  the  plaintiff  than 
the  facts  in  the  case  at  bar,  since  the  pond 
is  shown  to  have  been  only  20  leet  away  from 
a  public  street,  and  in  a  populous  part  of  the 
city,  uses  this  language:  "The  views  ex- 
pressed in  Overholt  v.  Vieths,  93  Mo.  422, 
are  applicable  to  the  case  at  bar,  and  are  not 
rendered  inapplicable  by  the  fact  that  in  the 
former  case  the  child  entered  onto  the  prem- 
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ises  where  he  was  drowned  through  adjoin- 
ing private  property.  The  same  principle 
applies  whether  the  unauthorized  entry  be 
made  on  private  grounds  ...  as  applies 
where  a  public  street  is  used  for  a  like  pur- 
pose. OverhoWa  Case  has  been  recently 
and  approvingly  cited  and  followed  in  the 
quite  recent  ca«ee  of  Witte  v.  Siifel,  126  Mo. 
295,  and  Barney  v.  Hannibal  de  8t.  J.  R,  Co. 
126  Mo.  372,  26  L.  R.  A.  847.  Having  fully 
discussed  in  these  cases  the  subject  here  in- 
volved, it  is  needless  to  go  over  the  same 
ground  again.  Abundant  authorities  in  ad- 
dition to  those  just  mentioned  have  been  col- 
lected by  the  industry  of  counsel,  which  fully 
maintained  the  same  views  as  those  already 
announced."  The  case  of  Richards  v.  Con- 
nelly  45  Neb.  467,  was  decided  last  year  by 
the  supreme  court  of  Nebraska.  The  facts 
in  that  case  are  almost  identical  with  those 
in  this  case.  The  action  there,  as  here,  was 
against  the  city  of  Omaha  and  the  owners  of 
certain  uninclosed  lots  of  ground.  The  peti- 
tion there  alleged  that  defendants  had  for  a 
long  time  prior  to  the  death  by  drowning  of 
a  boy  of  about  ten  years  of  age  permitted  the 
surface  water  to  accumulate  on  the  lots, 
thereby  creating  a  deep  and  dangerous  pond, 
and  that  defendants  had  failed  and  neglected 
to  fence  the  lots,  or  erect  any  barrier  to  pre- 
vent children  lawfully  in  the  vicinity  from 
falling  into  the  pond;  that  the  lots  were  in 
the  vicinity  of  a  public  school,  and  adjacent 
to  a  streets  and  in  a  place  much  frequented 
by,  and  attractive  to,  children  of  tender 
years,  who  were  accustomed  to  play  about 
and  upon  the  water.  The  boy  was  playing 
upon  a  raft  floating  upon  the  water,  and  fell 
in  and  was  drowned.  The  case  also  approv- 
ingly cites  and  follows  the  Overholt  Casey  93 
Mo.  422,  and  distinguishes  the  facts  treated 
in  that  case  from  what  are  commonly  known 
as  the  "turntable  cases."  To  the  like  effect 
see  Ratte  v.  Dawson,  50  Minn.  450;  Charle- 
hois  V.  Oogehicd'M.  River R.  Co.  91  Mich.  59  j 
Murphy  v.  Brooklyn,  118  N.  Y.  575;  Clark  v. 
Manchester,  62  N.  H.  577;  Frost  v.  Eastern 
R.  Co.  64  N.  H.  220 ;  O'Connor  v.  Illinois  C. 
R.  Co.  44  La.  Ann.  339;  Benson  v.  Balti- 
more Traction  Co.  77  Md.  535,  20  L.  R.  A. 
714;  Clark  Y,  Richmond,  83  Va.  355,  and 
other  cases. 

The  case  of  Witte  v.  Stifel,  126  Mo.  295, 
holds  as  follows :  "The  owner  of  a  building 
in  progress  of  construction  in  a  city  is  not 
liable  for  injuries  to  a  child  playing  thereat 
without  his  knowledge,  and  without  any  in- 
ducement or  invitation,  implied  or  otherwise, 
on  his  part  to  the  child  to  go  upon  the  prem- 
ises. Plaintiff's  son,  seven  years  of  age,  went 
to  one  of  the  cellar  windows  of  a  building  in 
process  of  construction  in  the  city  of  St. 
Louis,  which  was  about  3  feet  from  the  street 
line,  and  sought  to  draw  himself  up  by  tak- 
ing hold  of  a  fltone  placed  across  the  top  of 
the  window  frame.  The  stone  was  not 
faatened,  and  fell  and  killed  him.  It  did  not 
appear  that  the  owner  of  the  building  or  the 
contractors  knew  of  the  dangerous  position 
of  the  stone,  or  that  children  were  in  the 
habit  of  playing  around  the  building.  Held, 
45  L.  R.  A. 


that  deceased  was  a  trespasser,  and  that  no 
inducement  or  invitation,  implied  or  other- 
wise, having  been  held  out  to  him  to  enter 
upon  the  premises,  there  could  be  no  recovery 
for  his  death."  In  the  case  of  Murphy  v. 
Brooklyn,  118  N.  Y.  575,  this  language  i« 
used:  "Thia  action  was  brought  to  recover 
damages  for  the  death  of  M.,  plaintiff's  in- 
testate, a  boy  six  years  old,  who  was  fouini 
drowned  in  a  hole  alongside  a  sewer  con- 
structed by  defendant  through  private  prop- 
erty, and  that  of  the  state,  with  the  consent 
of  the  owner.  It  appeared  that  the  sewer 
emptied  into  the  bay.  At  high  tide  the  sewer- 
age was  driven  back  up  the  sewer,  causing 
the  cavity  in  question.  This  was  about  50 
feet  from  one  of  defendant's  streets,  along 
which,  forming  the  boundary  of  the  adjoin- 
ing premises,  was  an  embankment  faced  by 
a  wall,  and  on  the  top  of  this  a  fence  or  rail- 
ing of  posts  and  crossbars.  At  a  point  where 
it  was  supposed  the  intestate  went  upon  the 
premises  the  crossbar  was  down,  and  the  wall 
had  given  way.  People  going  to  the  bay 
had  occasionally  crossed  there,  and  the 
ground  for  10  or  12  feet  from  the  fence  had 
the  appearance  of  a  path.  It  did  not  appear 
that  any  objection  had  been  made  by  any 
person  to  the  construction  and  maintenance 
of  the  sewer.  Held,  that  no  violation  of  any 
duty  which  the  defendant  owed  to  the  deced- 
ent had  been  shown,  and  so  it  was  not  lia- 
ble; as  to  him  the  construction  of  the  sewer 
was  not  wrongful,  nor  its  maintenance  a 
nuisance;  that  defendant  owed  to  him  no 
duty  of  care  to  protect  him  while  upon  the 
premises,  or  to  guard  the  hole,  as  it  was  not 
so  close  to  the  street  as  to  make  the  latter  un- 
safe. It  seems  that  the  owner  oi  the  prem- 
ises could  not  have  been  charged  with  negli- 
gence in  permitting  the  hole  to  remain." 
Distinguishing  Beck  v.  Carter,  68  N.  Y.  283, 
23  Am.  Rep.  175.  Quoting  with  approval 
Bar  greaves  v.  Deacon;  Blyth  v.  Topham, 
Cro.  Jac.  158;  Hardcastle  v.  South  Yorkshire 
d  R.  River  Dun  Co,  and  many  other  au- 
thorities. In  the  case  of  Hargrea/oes  v. 
Deacon,  25  Mich.  1,  the  rule  is  laid  down  as 
follows:  Owners  of  private  property  are 
not  responsible  for  injuries  caused  by  leav- 
ing a  dangerous  place  unguarded,  when  the 
person  injured  was  not  on  the  premises  by 
permission  or  on  business,  or  other  lawful 
occasion,  and  had  no  right  to  be  there.  Where 
an  injury  arises  to  a  person  from  the  neglect 
of  one,  doing  his  lawful  business  in  a  lawful 
way,  to  provide  against  accident,  the  question 
arises  at  once  whether  he  was  under  any  ob- 
ligation to  look  out  for  the  protection  of  that 
particular  person  under  the  particular  cir- 
cumstances of  the  case ;  for  the  law  does  not 
require  vigilance  in  all  cases,  or  in  behalf  of 
all  persons.  If  on  the  sidewalk,  the  duty  of 
protection  extends  to  all  persons  who  have  a 
legal  right  to  go  there,  or,  in  other  words, 
to  the  whole  public,  and  it  depends  upon  that 
right.  On  private  property,  not  open  of  right 
to  the  public,  it  applies  less  generally,  and 
only  to  those  who  have  a  legal  right  to  go 
there  and  claim  the  care  of  the  oocupant  for 
their  security  while  on  the  premises  against 
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negligenoe,  or  to  those  who  are  directly  in- 
jured by  some  positive  act  involving  more 
than  passive  negligence.  We  have  found  no 
cases  which  hold  that  an  accident  from  negli- 
gence on  private  premises  can  be  made  a 
ground  of  damages,  unless  the  party  injured 
had  been  induced  to  come  by  invitation,  or 
by  employment  which  brings  him  there,  or 
by  resorUng  there  as  to  a  place  of  business, 
or  a  general  resort  held  out  as  open  to  cus- 
tomers or  others  when  lawful  occasion  may 
lead  them  to  visit  there.  We  have  found  no 
support  for  any  rule  which  would  protect 
those  who  go  where  they  are  not  invited,  but 
merely  from  motives  of  convenience,  in  no 
way  connected  with  business  or  other  rela- 
tions with  the  occupant.  In  that  ca-se  a  little 
chiia  of  tender  years  had  strayed  upon  the 
property  of  defendants,  and  had  fallen  into 
a  pond  which  was  open  and  unguarded.  In 
Ratte  V.  Dawson,  50  Minn.  450,  this  lan- 
guage is  used:  'Where  a  child  of  tender 
years  was  taken  by  an  older  sister,  to  whose 
care  it  was  intrusted,  to  vacant  residence 
lots  in  a  city  for  recreation  and  pleasure, 
and  was  accidentally  knocked  down  and 
killed  by  the  caving  in  of  an  embankment 
caused  by  excavations  for  sand,  and  which 
had  been  left  unfenced, — held,  that  the  land- 
owner was  not  Iial>le  in  damages,  and  that  he 
owed  no  duty  to  persons  coming  upon  the 
premises  without  his  invitation  to  protect 
them  from  danger  from  excavations  thereon." 
The  court  uses  this  language:  "There  is 
nothing  to  take  the  case  out  of  the  general 
rule  that  where  the  owner  of  land,  in  the  ex- 
ercise of  his  lawful  dominion  over  it,  makes 
an  excavation  'therein  eo  far  from  the  street 
that  a  person  coming  onto  the  land  without 
his  invitation,  and  falling  into  it,  would  be  a 
trespasser  before  reaching  it,  such  owner  is 
not  liable  to  an  action  for  the  injury  sus^ 
tained.  .  .  .  There  was  nothing  in  the  nature 
of  the  work  going  on  upon  the  land,  nor  any- 
thing kept  OT  used  thereon  which  can  be  said 
to  have  been  specially  inviting  or  attractive 
to  children,  or  calculated  to  entrap  them  into 
danger,  so  as  to  bring  the  case  under  the  rule 
established  in  the  'Turntable  Cases.'  .  .  . 
The  maxim  Sic  utere  tuo  has  no  application 
to  such  a  case.  It  refers  to  acts,  the  effect 
of  which  extends  beyond  the  limits  of  the 
property,  and  to  neighbors  wno  do  not  inter- 
fere with  or  enter  upon  it.  If  the  rule  were 
otherwise,  a  landowner  could  not  sink  a  well 
or  dig  a  ditch  or  open  a  stone  quarry  on  his 
land,  except  at  risk  of  being  made  liable  for 
the  consequential  damages,  which  would  un- 
reasonably restrict  its  enjoyment.*'  In 
Peters  v.  Bowman,  116  Cal.  345,  we  hive  a 
case  very  similar  to  the  one  at  bar:  Plain- 
tiff brought  an  action  for  damages  for  the 
death  of  his  infant  son,  drowned  in  a  pond 
of  water  upon  a  lot  owned  by  the  defendant. 
The  water  used  to  run  over  the  lot  until  the 
tstreet  was  graded  by  the  city  of  San  li'ran- 
ciaco  on  the  side  towards  which  the  land 
sloped,  since  which  time  the  water  accumu- 
lated in  the  rainy  seasons,  forming  a  pond 
which  disappeared  during  the  dry  season. 
The  boy  was  drowned  while  playing  on  a  raft 
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that  was  floating  in  the  pond,  and  was  eleven 
years  of  age.  The  general  rule  is  that  the 
owner  of  land  is  under  no  obligaition  to  keep 
his  premises  safe  for  trespassers,  whether 
children  or  adults,  and  governs  this  case. 
The  rule  of  the  turntable  cases  is  not  appli- 
cable. That  rule  is  approved  in  this  state 
(see  Barrett  v.  Southern  P,  Co.  91  Cal.  296) , 
but  should  not  be  carried  beyond  the  class  of 
cases  to  which  iit  has  been  applied.  It  has 
been  repeatedly  held  that  damages  cannot 
be  recovered  for  the  death  of  a  child  drowned 
in  a  pond  on  private  premises,  who  had  gone 
there  without  invitation, — quoting  Klix  v. 
Nieman,  68  Wis.  271,  60  Am.  Rep.  864; 
Overholt  v.  Vieths,  93  Mo.  422;  Hargreaves 
V.  Deacon,  25  Mich.  1 ;  (Hllespie  v.  McGoxoan^ 
100  Pa.  144,  45  Am.  Rep.  365;  Richards  ▼. 
Connell,  45  Neb.  467.  In  response  to  a  peti- 
tion to  rehear,  the  court  entered  very  fully 
into  the  distinction  between  that  case  and  the 
turntable  cases,  and  showed  to  what  absurd- 
ities the  doctrine  is  carried  that  the  land- 
owner is  liable  for  injuries  to  children  whc 
are  attracted  onto  his  premises,  by  instanc- 
ing the  case  of  the  death  of  a  child  who,  at- 
tracted by  the  tempting  fruit,  climbs  into  a 
tree,  falls,  and  is  killed.  The  court  says: 
"With  respect  to  dangers  specially  created 
by  the  act  of  the  owner,  novel  in  character, 
attractive  and  dangerous  to  children,  easily 
guarded  and  rendered  safe,  the  rule  is,  as  it 
ought  to  be,  different"  from  where  the  dan- 
ger exists  naturally,  and  arises  from  natural 
causes.  It  distinguishes  the  Illinois  case  of 
Pekin  v.  McMahon,  154  111.  141,  27  L.  R.  A. 
zu6,  by  showing  that  it  was  one  where  tne 
city  had  made  the  dangerous  excavation  in  a 
thickly  peopled  quarter,  while  in  the  caae  un- 
der consideration  the  pond  on  the  owner's 
land,  as  in  this  case,  was  created  by  the  city, 
without  any  fault  on  his  part,  and  in  this 
case  without  defendant's  knowledge. 

There  is  a  late  case,  decided  by  the  su- 
preme court  of  Minnesota  in  July,  1898, 
which  is  directly  in  point.  This  is  the  caee 
of  Dehanitz  v.  St,  Paul  (Minn.)  76  N.  W.  48, 
The  syllabus  is  as  follows:  "Within  the  lim- 
its of  the  city  of  St.  Paul,  and  between  the 
banks  of  the  Mississippi  river  is  a  slough 
more  than  a  quarter  of  a  mile  in  length, 
which  during  high  water  fills  with  water,  and 
has  no  outlet.  ...  In  this  slough  is  an 
open  basin,  from  60  to  75  feet  across,  which 
is  contiguous  to  James  street.  For  a  long 
time  the  city  of  St.  Paul  has  used  this  hol- 
low basin  as  a  place  for  dumping  garbage 
and  manure,  and  during  high  wat^  it  floats 
upon  the  water,  and  forms  a  omet,  upon 
which  grows  vegetation  similar  to  that  upon 
the  surrounding  land.  The  plaintiff's  intes- 
tate, D.,  a  gin  ten  years  old,  left  James 
street,  upon  which  she  had  been  traveling, 
and,  either  for  convenience  or  pleasure,  at- 
tempted to  cross  over  this  crust.  .  .  . 
From  the  facte,  it  did  not  appear  that  the 
public  had  ever  traveled  over  this  dumping 
ground,  or  used  it  as  an  open  common.  Held, 
that  the  city  owed  no  duty  of  protection  or 
warning  in  respect  to  D.'s  going  over  this 
dumping  ground,  or  crust,  as  a  traveler,  and 
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lience  was  not  liable  in  damages  for  her 
death."  The  opinion  in  this  case  concludes 
as  follows:  "However  sad  may  be  the  un- 
timely dca»th  of  this  young  girl,  yet,  under 
the  facts  and  the  well-settled  rules  of  law, 
the  order  denying  the  defendant's  motion  for 
a  new  trial  must  be  reversed.  We  have  not 
deemed  it  necessary  to  discuss  the  authori- 
ties cited  by  either  counsel,  as  the  facts 
clearly  demand  a  reversal  of  the  order.  It 
is  sufficient  to  say  that  the  rule  laid  down  in 
the  well-known  Turntable  Cases  has  no  ap- 
plication to  the  case  at  bar." 

It  will  be  seen  that  the  authorities  cited 
are  in  direct  conflict  upon  what  may  be  said 
to  be  the  real  issue  in  this  case,  but  we  hold, 
upon  reason  and  weight  of  authority,  that 
liability  does  not  exist,  even  in  the  case  of 
children,  unless  they  are  induced  to  enter 
upon  the  land  by  something  unusual  and  at- 
tractive placed  upon  it  by  the  owner,  or  with 
his  knowledge,  and  permilied  to  remain 
there;  and  this  is  the  doctrine  of  the  turnta- 
ble cases.  Further  than  thi6  the  facts  in 
this  case  do  not  warrant  us  in  going.  In  th^ 
case  at  bar  the  proof  wholly  fails  to  show 
that  the  owner  of  this  property  caused  the 
water  to  stand  upon  this  lot  in  a  pond,  but 
this  was  done  by  the  city.  It  wholly  fails  to 
show  that  the  owner  or  his  agents  did  any- 
thing to  render  the  pond  attractive,  or  that 
they  placed  any  planks  upon  it;  and  the 
proof  does  show  affirmatively  that  the  owner 
did  not  know  of  the  existence  of  the  pond,  or 
its  dangerous  character,  and  that  he  also, 
through  his  agents,  looked  after  the  property 
with  as  much  diligence  as  should  be  required. 
It  is  impossible,  therefore,  upon  any  theory 
of  the  case,  to  find  a  ground  of  liability  of 
the  defendant.  The  leading  cases  relied  on 
by  plaintiff,  cited  a^ve,  have,  as  an  impor- 
tant and  essential  feature,  fixing  the  liabil- 
ity, the  creation  of  the  danger,  or  actual 
knowledge  of  it,  by  the  owner, — neither  of 
which  features  exists  in  this  case.  In  Clapp 
V.  La  Orill  (decided  at  the  present  term)  52 
S.  W.  134,  it  was  held  that  if  the  premises 
were  rendered  dangerous  by  the  acts  of  a 
third  person,  and  the  owner  had  no  knowl- 
edge of  it,  and  could  not  have  known  it  by 
proper  diligence,  the  owner  would  not  be 
liable  for  injuries  from  the  defects. 

We  have  treated  the  case  as  though  the 
special  requests  were  made  as  the  rule  re- 
quires, but  the  record  shows  they  were  made 
before  the  main  charge  was  delivered;  and 
hence,  under  our  rule,  they  could  not  be  held 
as  properly  made.  Still,  the  entire  question 
is  raised  by  objection  to  the  charge  as  given, 
and  we  have  used  the  request  the  more 
plainly  to  define  the  plaintiff's  contention. 

There  are  various  errors  assigned  in  the 
record,  but  not  argued  before  the  court, 
which  we  dispose  of  briefly. 

The  testimony  of  Miss  CJonway  was  ob- 
jected to,  so  far  as  it  sought  to  have  her 
fltate  the  age  of  the  children  in  school  under 
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her  charge.  The  exception  to  this  testimony 
is  not  properly  made.  The  record  fails  to 
show  how  much  of  her  examination  made 
in  the  absence  of  the  jury  was  read  to 
them,  after  they  returned,  and  it  fails  to 
show  that  any  exception  was  taken  to  the 
action  of  the  trial  judge  upon  the  final  dis- 
position of  this  matter.  As  to  Xhis  feature 
the  record  is  confused.  In  the  view  we  have 
taken  of  the  case,  the  evidence  is  inmaaterial. 

It  was  not  error  to  exclude  the  testimony 
of  the  same  witness  as  to  her  opinion  of  what 
attracted  the  children  to  the  water,  nor 
John  Appling's  opinion  as  to  whether  boys 
like  to  ride  on  a  plank  in  tne  water.  The 
court  rejected  the  testimony  because  it  called 
for  opinions  merely,  and  there  was  no  ex- 
ception to  the  ruling,  and  what  the  an- 
swer would  have  been  does  not  appear. 

Mr.  W^all  was  asked  if  he  found,  in  his  ex- 
perience, that  this  pond,  with  planks  in  it, 
was  an  attractive  place  for  children.  This 
was  objected  to  by  counsel  for  defendant,  and 
there  was  no  answer  or  ruling  by  the  court. 
It  was,  moreover,  but  an  expression  of  opin- 
ion. As  to  the  eleventh  assignment,  it  called 
for  a  statement  which  the  witness  showed 
could  only  be  given  from  hearsay,  and  it  was 
properly  excluded. 

It  is  said  the  court  excluded  all  the  evi- 
dence tending  to  show  that  the  pond  was  at- 
tractive to  children.  This  is  too  general.  It 
does  not  point  out  specific  questions  asked 
and  answers  given,  and  does  not  attempt 
to  do  so.  We  have  already  referred  to  sev- 
eral questions,  and  the  action  of  the  court 
thereon,  bearing  upon  the  question  general- 
ly ;  but  we  cannot,  on  this  general  objection, 
look  through  the  record  to  find  what  is  re- 
ferred to.  But,  upon  an  examinajtion  of  the 
whole  record,  we  are  satisfied  that  nothing 
material  to  the  real  issue  in  the  case  was  ex- 
cluded. The  ground  of  liability,  if  any  ex- 
isted at  all,  was  that  the  pond  was  an  at- 
tractive place  to  children.  Witnesses  were 
not  allowed  to  give  their  opinions  as  to  this 
feature,  but  they  were  allowed  to  state  the 
situation  of  the  pond,  its  size,  character,  and 
appearance,  and  what  was  on  it  to  make  it 
attractive  and  different  from  any  other  sheet 
or  collection  of  water,  and  any  facts  from 
which  the  jury  might  have  inferred  and  con- 
cluded that  it  was  or  was  not  attractive. 
The  court  did  not  specifically  charge  upon 
this  feature  whether  the  pond  was  attraot- 
ive  or  not,  and  was  not  asked  to  do  so, — 
probably  because  the  proof  did  not  call  for 
it,  as  the  only  evidence  of  attractiveness  was 
that  a  plank  was  floating  on  the  surface  of 
the  water.  But  how  long  it  had  been  there, 
or  by  whom  it  was  placed  there,  did  not 
appear,  and  it  was  affirmatively  shown  that 
the  defendant  had  no  knowledge  of  the  plank, 
or  the  pond  itself. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  court  below  is  af- 
firmed with  costs. 
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!•  The  delivery  of  m,  letter  of  recom- 
inendatton  for  a  former  employee  to  a  per- 
son who,  by  his  authority,  requested  It,  is  not 
a  publishing  ot  any  libel  contained  in  it. 

2*  A  Btatement  In  a  recomineitdatloii 
of  m,  foriuer  eiuployee,  that,  "like  many 
others,  be  left  our  seryice  during  the  strike,*' 
Is  not  libelous  or  actionable  per  se,  so  as  to 
constitute  a  cause  of  action  without  special 
damages. 

(April  Term,   1899.) 

ERROR  to  the  Circuit  Court  far  Shelby 
County  to  review  a  judgment  in  favor  of 
SlainiiiT  in  an  action  brought  to  recover 
amciges  for  alleged  publication  of  a  libel. 
Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Bell  ft  Horae  for  plaintiff  in  er- 
ror. 

Mr.  Wallaoe  Pratt,  with  Messrs.  Adams 
ft  Trimble,  for  defendant  in  error: 

Theee  words  are  not  actionable  in  them- 
selves, because  they  are  not  of  a  nature  that 
"necessarily  must  .or  presumably  will,  aS 
their  natural  and  proximate  consequence,  oc- 
casion pecuniary  loss,  without  any  allega- 
tion or  evidence  of  damage  other  Uian  that 
which  is  implied  or  presumed  from  the  fact 
of  publication." 

Pollard  V.  Lyon,  91  U.  S.  227,  23  L.  ed. 
308;  Continental  Nat.  Bank  v.  Botodre,  92 
Tenn.  736;  Pratt  v.  Pioneer-Press  Co.  35 
Minn.  251;  Stewart  v.  Minnesota  Tribune 
Co.  40  Minn.  101. 

Words  which  merely  might  tend  to  pro- 
duce injui*y  are  not  libelous  in  themselves. 

Boynton  v.  Shaw  Stocking  Co.  146  Mass. 
219. 

Words  used  of  a  person's  business  are  not 
neeesearily  libelous  in  themselves. 

Achom  V.  Piper,  66  Iowa,  694;  Continent- 
al Nat.  Batik  v.  Bowdre,  92  Tenn.  736;  Fry 
V.  McCord  Bros.  95  Tenn.  679. 

Where  words  are  not  libelous  in  them- 
selves, it  is  necessary  to  allege  and  prove 
special  damages. 

Pollard  V.  Lyon,  91  U.«S.  227,  23  L.  ed. 
308;  Lodge  v.  O'Toole  (R.  I.)  39  Atl.  752; 
Shattuck  V.  Allen,  4  Gray,  540;  Odgers,  Li- 
bel &  Slander,  25,  543 ;  Fry  v.  McCord  Bros. 
96  Tenn.  679. 

The  delivery  of  the  letter  by  Sullivan  to 
Speed  was  no  sufficient  publication,  because 
Speed  was  Delaney's  agent  and  by  importu- 
nity caused  it  to  be  written  and  delivered. 

Odgers,  Libel  &  Slander,  pp.  129,  176; 
Miller  v.  Donovan,  16  Misc.  453 ;  King  v. 
Waring,  5  Esp.  15;  Smith  v.  Wood,  3  Campb. 
323;  Fonvillc  v.  M'Nease,  Dud.  L.  303,  31 
Am.  Dec.  556;  Sutton  v.  Smith,  13  Mo.  120; 
Irish-American    Bank   v.    Bader,    59    Minn. 


329;    Taylor   v.    Hav;kins,    16    Q.  B.    307; 
Weatherston  v.  Hawkins,  1  T.  R.  110. 

The  letter  related  to  the  character  of  a 
servant.     It  was  therefore  privileged. 

White  V.  Nicholls,  3  How.  288, 11  L.  ed.601. 

In  such  a  case  actual  malice  must  be 
proved,    though    the    letter    may    be    false. 

I  hid.;  Klinck  v.  Colby,  46  N.  Y.  427 ;  Tay- 
lor V.  Hawkins,  16  Q.  B.  397. 

In  such  a  case  as  this,  where  a  letter  i« 
written  upon  information  believed  to  be  true, 
there  is  no  evidence  of  malice  sufficient  to 
sustain  a  verdict. 

Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
668,  4  L.  R.  A.  280. 

The  filing  of  the  plea  of  justification  in 
this  case  cannot  be  evidence  of  malice. 

Klinck  V.  Colby,  46  N.  Y.  427 ;  Cruikshank 
V.  Cordon,  118  N.  Y.  178. 

The  publication  not  being  libelous  per  se 
the  plaintiff  must  prove  as  well  as  allege 
special  damage,  which  was  not  done. 

Fry  V.  McCord  Bros.  95  Tenn.  678;  Wood 
ruff  V.  Bradstreet  Co.  116  N.  Y.  217,  5  L.  11. 
A.  555 ;  Newbold  v.  J.  M.  Bradstreet  A  Son„ 
57  Md.  62,  40  Am.  Rep.  426;  Townshend, 
Slander  &  Libel,  §§  146,  148;  Dicken  v. 
Shepherd,  22  Md.  399;  Dixon  v.  Stnith,  & 
Hurlst  &,  N.  450;  Johnson  v.  Robertson,  S 
Port.  (Ala.)  486;  Bastal  v.  Elmore,  65  Barb. 
627. 

The  special  damage  meant  is  some  pecuni> 
ary  injury. 

Wilson  V.  Goit,  17  N.  Y.  442;  Achom  v. 
Piper,  06  Iowa,  694;  Pollard  v.  Jjyon,  91  U. 
S.  237,  23  L.  ed.  314;  Walker  v.  THbune  Co. 
29  Fed.  Rep.  827. 

The  defendant  is  not  liable  for  any  publi- 
cation of  the  letter  that  might  have  been, 
made  by  Speed. 

Burt  V.  Advertiser  Newspaper  Co,  164 
Mass.  238,  13  L.  R.  A.  97. 

Nor  is  it  liable  for  any  of  the  consequences 
of  the  act  of  Delaney  after  he  received  it  in 
making  its  contents 'known  to  others. 

Sylvis  V.  Miller,  96  Tenn.  94;  WUcow  r. 
Moon,  64  Vt  450.  15  L.  R.  A.  760. 

Plaintiff  was  obliged  to  name  some  person 
who  refused  to  employ  him  in  consequence 
of  the  libel. 

Fry  V.  McCord  Bros.  95  Tenn.  679. 

There  was  no  evidence  of  malice  sufficient 
to  permit  a  charge  of  exemplary  damages  ta 
the  jury. 

Missouri  P.  R.  Co.  v.  Richmond,  73  Tex. 
568,  4  L.  R.  A.  280;  White  v.  Nicholls,  S 
IIow.  287,  288,  11  L.  ed.  600,  601;  Philadel' 
phia,  W.  d  B.  R.  Co.  v.  Quigley,  21  How. 
202,  16  L.  ed.  73;  Fowles  v.  Bowen,  30  N.  Y. 
20. 

Defendant  is  not  liable  for  the  act  of  Sul- 
livan in  writinj?  the  letter  unless  it  wa* 
written  within  the  scope  of  his  authority. 

Payne  v.  Western  d  A.  R.  Co.  13  Lea,  607. 
49  Am.  Rep.  66G ;  Southern  Exp.  Co.  v.  Fit<g- 
ner,  69  Miss.  681,  42  Am.  Rep.  379;  Isaac9 
v.  Third  Ave.  R.  Co.  47  N.  Y.  122,  7  Am.  Rep. 
418. 


NoTK. — For  some  cases  on  the  general  quus- r  and  note;  Wilcox  v.  Moon   (Vt.)   15  L.  B.  A. 
tion.  What  constitutes  a  publication  of  a  lil)€l?'  760;  and   Peterson   v.   Western    U.   Teleg.   Co 
— ^see  State  v.  Armstrong  (Mo.)  13  L.  U.  A.  41!>,  '  (Minn.)  40  L.  R.  A.  661. 
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IffoAliflter,  J.,  delivered  the  opinion  of 
the  court: 

Delanoy  commenced  this  suit  in  the  cir- 
cuit court  of  Shelby  county  against  defend- 
ant company  to  recover  damages  for  an  al- 
leged libel  contained  in  the  following  letter: 

Kansas    City,    Memphis,    ajid    Birmingham 
Railroad  Co.  J.  H.  Sullivan,  Superintendent. 

Memphis,  Tenn.,  May  16th,  1896. 
To  Whom  It  May  Concern: 

The  bearer,  J.  P.  Delaney,  worked  for  tlic 
company  as  foreman  of  blacksmith  shop,  and 
was  considered  very  competent  Like  many 
others,  he  left  our  service  during  the  strike. 
But  I  think  he  is  thoroughly  convinced  that 
he  got  on  the  wrong  track,  and  that  no 
trouble  from  this  source  need  be  apprehend- 
ed from  him  again.  For  his  family's  sajce; 
I  hope  he  may  obtain  employment,  and  I  be- 
lieve he  will  prove  a  faithful  man  hereafter. 

J.  H.  Sullivan,  Supt. 

After  setting  out  the  letter,  the  declara- 
tion proceeded:  "The  aforesaid  writing  was 
kiH>wn  by  the  defendant  to  be  false  when  it 
made  and  published  the  same.  The  plaintiff 
did  not  leave  the  service  of  the  defendant 
during  the  strike,  and  this  fact  was  well 
known  to  the  defendant.  Plaintiff  took  no 
part  in  said  strike,  and  this  fact  was  well 
known  to  the  defendant.  The  aforesaid 
written  and  published  false  statement  was 
made  wilfully  and  maliciously,  for  the  pur- 
pose of  injuring  plaintiff  in  his  trade  and 
calling."  There  was  a  demurrer  to  the  dec- 
laration upon  the  ground  that  it  did  not 
make  any  sufficient  averment  of  special 
damages  suffered  by  the  plaintiff  ui  conse 
quenoe  of  the  libelous  words  spoken  of  and 
concerning  him.  The  point  of  the  demurrer 
was  that,  the  words  not  bein^  libelous  per 
se,  the  action  could  not  be  maintained  with- 
out an  averment  of  special  damages.  The 
demurrer  was  overruled.  The  defendant 
pleaded  "Not  guilty,"  and  justification.  The 
latter  plea,  in  full,  is  as  follows:  "It  says 
that,  at  the  special  instance  and  request  of 
the  plaintiff,  one  R.  A.  Speed,  acting  as  the 
plaintiff's  friend  and  agent,  went  to  J.  H. 
Sullivan,  who  was  employed  by  defendant 
company  as  superintendent  of  operating  de- 
partment of  its  railroad,  and  aaked  him  to 
give  him  (Speed)  a  letter,  addressed  *To 
Whom  It  May  Concern,*  recommending 
plaintiff,  as  well  as  the  facts  would  justify, 
for  employment;  at  the  same  time  stating 
that  he  knew  that  said  Sullivan  could  not 
give  him  a  letter  addressed  to  any  railroad, 
because  Delaney  had  been  connected  in  some 
way  with  the  strike.  He  further  stated  to 
said  Sullivan  that,  if  he  would  give  him  a 
letter  of  recommendation  addressed  as  above* 
he  thought  Delaney  could  get  employment 
with  the  L.  &  N.  R.  R.,  of  Memphis.  Ac- 
cordingly, said  Sullivan,  with  intent  to  aid 
and  assist  plaintiff,  and  without  malice, 
wrote  the  letter  dated  the  16th  day  of  May, 
1896,  declared  upon,  and  delivered  the  same 
to  said  Speed,  to  be  delivered  by  said  Speed 
to  said  Delaney.  The  contents  of  said  letter 
were  made  known  by  said  Sullivan  to  said 
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Speed  at  the  time  said  letter  was  delivered, 
and  at  his  urgent  request,  but  were  made 
known,  by  defendant's  or  said  Sullivan's 
acts,  to  no  other  person.  Defendant  avers 
that  the  contents  of  said  letter  are  true  in 
substance  and  in  fact."  On  the  trial  below 
it  was  not  controverted  that  the  letter  was 
written,  but  it  was  insisted  that  it  was  writ- 
ten at  the  request  of  plaintiff,  and  delivered 
to  his  agent,  Mr.  Speed.  The  latter  went  to 
Sullivan,  superintendent  of  the  Kansas  City, 
Memphis,  &  Birmingham  Railroad,  to  get  a 
letter  recommending  Delaney  to  Capt.  Slus- 
ser,  of  the  Louisville  &  Nashville  Railroad 
for  employment.  Sullivan  refused  to  give  a 
letter  to  Slusser.  Thereupon  Speed  repre- 
sented to  Sullivan  that  Delaney  was  a  poor 
man,  had  a  large  family,  and  would  like  a 
letter  from  him  "To  Whom  It  may  Con- 
cern;" that  it  might  do  *him  some  good. 
After  some  hesitation,  Sullivan  finally 
agreed  to  give  such  a  letter,  saying  he  felt 
sorry  for  Delaney,  and  would  like  to  see  him 
get  something  to  do.  Speed  testified  that 
he  showed  the  letter  to  no  one,  and  had  not 
conmiunicated  its  contents  to  anyone  except- 
ing Delaney.  The  record  fails  to  show  tliat 
this  letter  ever  came  to  the  knowledge  of  any  . 
persons  other  than  Speed  and  Delaney.  It 
does  show  that  Delaney  himself  showed  it 
to  Capt.  Slusser,  master  mechanic  of  the 
Louisville  &>  Nashville  Railroad  at  Memphis, 
for  the  purpose  of  securing  employment 

There  was  evidence  tending  to  show  tiiat 
on  the  3d  of  July,  1894,  a  time  long  anterior, 
Delaney  was  working  in  the  shops  of  defend- 
ant company  at  Memphis  in  the  capacity  of 
railroad  blacksmith.  On  that  day  what  was 
known  as  the  "Debs  Strike"  was  begun,  and 
the  shops  of  defendant  company  were  imme- 
diately closed.  Delaney,  it  appears,  was  a 
member  of  the  American  Railway  Union 
and,  after  the  shops  were  closed,  attended  a 
meeting  of  that  organization  at  the  court- 
house in  Memphis,  and,  in  a  public  speech, 
stated  that,  as  the  Kansas  City  Railrv>£ul 
Company  had  acceded  to  the  demands  of  the 
strikers  not  to  haul  Pullman  cars,  he  would 
have  nothing  to  do  with  the  strike.  Delan- 
ey testified  that  he  told  Briggs,  the  master 
mechanic  of  defendant  company,  under  whom 
he  had  worked,  that  he  was  ready  and  wilh 
ing  to  work  at  any  time;  that  Briggs  asked 
him  if  he  was  a  member  of  the  American 
Railway  Union,  and,  on  his  admitting  that 
he  was,  Briggs  discharged  him.  This  was 
denied  by  Briggs.  Evidence  was  introduced 
by  the  company  tending  to  show  that  on  the 
5th  or  6th  of  July,  while  the  shops  were  still 
closed,  it  became  necessary  to  have  the  rig- 
ging of  a  passenger  coach  repaired,  and 
Briggs  sent  for  Delaney  to  do  tho  work.  De- 
laney came,  and,  on  being  toM  what  was 
wanted,  said  he  would  have  t^  consult  the 
Blacksmith's  Union,  whereupon  Briggs  dis- 
charged him.  Sullivan,  the  super  inter  dent, 
was  afterwards  told  that  Delaney  had  been 
discharged  for  refusing  to  do  the  work  re- 
quired. It  is  claimed  by  Sullivan  that  he 
was  acting  on  this  information  when  he 
stated  in  the  letter  that  Delaney,  "like  many 
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others,  left  our  service  during  the  strike.*' 
It  will  be  observed  thsut  this  suit  is  not 
to  recover  damages  for  the  breach  of  a  con- 
tract, or  for  discharging  Delaney  from  the 
service  of  the  company,  but  is  for  the  pub- 
lication of  a  libel  based  upon  the  following 
language  in  the  letter,  namely :  "Like  many 
others,  he  left  our  service  during  the  strike.'' 
It  will  be  remembered  that  this  letter  was 
written  at  the  urgent  solicitation  of  Mr. 
Speed,  acting  as  the  friend  of  Mr.  Delaney. 
Neither  Delaney  nor  Speed  expressed  any 
dissatisfaction  with  it  at  the  time  it  was 
written,  but  received  it  and  attempted  to 
make  uee  of  it.  The  only  publication  of  the 
letter  was  in  making  its  contents  known  to 
Speed.  No  witiiess  was  produced  who  had 
refused  to  employ  Delaney  on  aooounit  of  the 
letter,  nor  were  any  special  damages  alleged 
or  proved.  Thef  e  is  no  evidence  of  publica- 
tion in  this  reoord.  The  proof  is  undisputed 
thcut  this  letter  was  written  by  Sullivan  at 
the  requcKt  of  Mr.  Speed,  who  was  acting 
by  authority  of  plaintitf.  Speed  accepted  it, 
and  delivered  it  to  plaintiff,  who  used  it  in 
seeking  employment.  Under  the  authori- 
ties, the  company  is  not  liable  for  any  of  the 
•  c*ons€quenices  of  the  act  of  Delaney  in  mak- 
ing publication  of  the  letter  after  it  reached 
his  hands.  If  a  person  receives  a  letter  con- 
taining libelous  matter,  he  will  not  be  justi- 
fied in  publishing  it.  Sylvia  v.  Miller,  96 
Tenn.  94;  Wilcox  v.  Moon,  64  Vt.  460,  16  L. 
R.  A.  760.  In  view  of  the  facts  of  this  cose, 
was  the  delivery  of  the  letrt;er  by  Sullivan  to 
Speed  a  publication?  Unquestionaibly  not. 
It  was  precisely  the  kind  of  letter  that  Speed 
expected  to  get,  and  he  accepted  it  without 
objection  or  complaint.  The  court  instruct- 
ed the  jury  that  the  letter  was  not  libelous 
or  actionable  per  se,  which  we  hold  to  be  cor- 
rect. But,  when  words  are  not  libelous  in 
themselves,  it  is  necessary  to  allege  in  the 
declaration,  and  prove,  special  damages,  as 
a  condition  of  recovery.  Continental  Nat. 
Bank  v.  Bowdre,  92  Tenn.  723;  Fry  v.  Mo- 
Cord  Bros.  95  Tenn.  679.  The  objectionable 
words  are,  ''Like  many  others,  he  left  our 
service  during  the  strike."  The  court  cor- 
rectly instructed  the  jury  that  these  words 
are  not  libelous  or  actionable  per  se,  because 
they  are  not  of  such  a  nature  that  they  "nec- 
essarily must  or  presumably  will,  as  their 
natural  or  proximate  consequence,  occasion 
pecuniary  loss,  without  any  allegation  or 
evidence  of  damage  other  than  that  which  is 
implied  or  presumed  from  the  fact  of  pub- 
lica/tion."  Pollard  v.  Lyon,  91  U.  S.  227, 
23  L.  ed.  310;  Continental  Nat.  Bank  v. 
Bowdre,  92  Tenn.  736,  The  letter  does  not 
contain  a  charge  which  must  necessarily  oc- 
casion injury,  and  the  law  requires  proof, 
and  will  not  presume  damages.  It  was  there- 
fore necessary  to  allege  and  prove  special 
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damages.  The  allegation  of  damage  is  "that 
plaintiff  has  been  greatly  injured  in  his 
business,  he  has  been  unable  to  obtain  em- 
ployment, he  has  been  deprived  of  the  right  to 
follow  the  vocation  of  his  choice,  to  his  great 
damage,  $10,000."  This  allegation  is  not 
sufficient  In  PoUoArd  v.  Lyon,  91  U.  S.  225, 
23  L.  ed.  308,  the  words  were  not  actionable 
per  se.  The  allegation  of  damage  was  that 
plaintiff  had  been  damaged  and  injured  in 
her  fame  and  name.  The  court  said  that  in 
such  oases  the  declaration  must  set  forth 
precisely  in  what  way  the  special  damage  re- 
sulted from  the  speaking  of  the  words.  The 
judgment  in  that  case  in  favor  of  the  plain- 
tiff was  arrested.  In  Fry  v.  McCord  Bros. 
95  Tenn.  678,  the  words  were  not  actionable 
per  se.  The  declaration  in  that  case  al'* 
leged  that  plaintiff  was  greatly  injured  in 
his  good  name  and  credit,  brought  into  pub- 
lic scandal,  infamy,  and  disgrace,  and  that 
he  was  prevented  from  getting  any  of  the 
necessaries  of  life,  goods,  wares,  and  mer- 
chandise; that  "he  has  suffered  great  anxiety 
and  pain  of  mind,  and  become  incapacitated 
for  business  and  hence  is  damaged  $5,000.*' 
The  court  said,  viz.:  "But  there  is 
no  statement  of  any  instance  in 
which  his  credit  was  impaired  or  credit 
refused  him,  or  in  which  he  failed  to 
procure  the  necessaries  of  life,  or  any  other 
particulars;  nor  any  names  of  any  persons 
given,  nor  any  reason  ^iven  for  the  failure 
to  give  names  or  identify  persons,"— citing 
Newell,  Defamation,  p.  867,  §  41.  The  court 
held  that,  for  want  of  proper  allegation  of 
special  damage,  the  declaration  was  bad  in 
substance,  and  reversed  the  ruling  on  demur- 
rer, and  dismissed  the  case.  The  present 
case- is  not  at  all  analogous  to  the  case  of 
Railroad  Co.  v.  Johnson  (deolded  by  this 
court  at  its  April  term,  1897).  In  that  ca.ss 
the  libel  charged  was  "that  plaintiff  had 
been  discharged  for  insubordination,  as  well 
as  being  at  the  head  of  a  disreputable  mob, 
not  hesitating  to  do  anything  to  the  injury 
of  the  company's  property,"  etc.  The  court 
held  this  language  libelous  per  se,  and  thaA 
it  was  unnecef«ary  to  allege  or  prove  special 
damages,  since  the  charge  was  necessarily 
hurtful,  and  that,  if  false,  plaintiff  might 
recover  general  damages.  In  that  case  &is 
court  affirmed  a  judgment  in  favor  of  the 
plaintiff  for  $1,500.  This  case  does  not  pre- 
sent such  Innguaee  as  constitutes  a  libel  per 
se,  and  there  being  no  special  damages  al- 
leged, the  action  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, the  demurrer  sustained,  and  the 
suit  dismissed. 

MoFarland,  Special  Judge,  being  dis- 
qualified, did  not  participate  in  the  decision 
of  this  case. 
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*1.  The  proTlslons  of  Utah  Sess.  "Lay^u 
1806,  p.  210,  chap.  72,  and  Rev.  Stat. 
1808,  I  1387,  apply  with  equal  force  to  the 
employer  and  tlie  employee^  and  a  peraon  who 
works  for  another,  in  a  mill  or  reduction 
works,  more  than  eight  hours  per  day,  cannot 
recover  on  a  quantum  meruit  for  his  services 
during  the  oyertlme. 

2.  A  limitation  of  the  daratlon  of  a 
day**  Tiork  In  certain  employ mentiif 
known  as  the  "Eight-Hour  Law,"  is  a  valid 
exercise  of  the  police  power  of  the  state,  and 
creates  for  the  employee  a  legislative  protec- 
tion which  is  without  his  power  to  waive. 

8.  A  servant  may  claim  neither  an  ex- 
presM  nor  an  Implied  contract  to  pay 
for  services  rendered  under  a  contract  of  em- 
ployment which  is  in  violation  of  laws  fixing 
a  penalty  for  doing  the  act  upon  which  re- 
covery is  sought,  and  in  no  case  can  a  con- 
tract be  implied  when  the  parties  to  it  are 
in  pari  delicto^  and  where  plaintiff,  to  make 
his  case,  must  resort  to  the  illegal  transac- 
tion in  proof  and  pleading. 

(Baakin,  J.,  dissents.) 
(June  0,  1800.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Dwtrict  Court  for  the  Fifth  District 
in  favor  of  defendant  in  an  action  brought 
to  recover  compensation  for  overtime  during 
which  plaintiff  was  at  work  for  defendant  in 
addition  to  the  hours  designated  by  statute 
as  a  legal  day.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  A.  Williams  and  F.  H. 
Holslieimer,  for  appellant : 

The  corporation  after  working  ite  men 
twelve  hours  per  day  instead  of  eight,  and 
after  receiving  and  keeping  the  benefit  of 
said  service  for  four  hours,  cannot  come  into 
court  and  say:  "You  were  a  party  with  us 
in  violating  this  statute;  you  are  in  pari  de- 
licto and  cannot  recover." 

There  ie  a  distinction  between  contracts 
made  about  matters  mala  in  se,  and  those 
made  about  matters  which  are  not  wicked 
and  bad,  but  merely  prohibited  by  statute. 

It  does  not  always  follow  that  parties  are 
in  pari  delicto,  for  there  may  be,  a;nd  very 
often  are,  very  different  degrees  in  their 
guilt. 

Hay,  Contractual  Limitations.  143;  Man- 
chester d  L.  R.  Co.  V.  Concord  R.  Corp.  66 
N.  H.  100,  9  L.  R.  A.  689,  3  Inters.  Com.  Rep. 
319. 

After    such    contracts   are   executed,   the 

^Headnotes  by  Minkb,  J. 

Note. — As  to  a  statutory  limitation  of  hours 
of  labor,  see  note  to  People  v.  Phyfe  (N.  T.)  19 
L  R.  A.  141 ;  also  Low  v.  Rees  Printing  Co. 
(Neb.)  24  L.  B.  A.  702;  Ritchie  v.  People  (111.) 
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party  becomes  entitled  to  claim  the  promise 
or  payment  due  in  respect  to  them. 

2  Addison,  Contr.  Abbott's  notes  1883,  732, 
note  1;  Schermerhom  v.  Talman,  14  N.  Y. 
93;  Tracy  v.  Talmage,  14  N.  Y.  163,  67  Am. 
Dec.  132;  Clark,  CJontr.  Hornbook  Series,  p. 
491;  Logan  County  Nat.  Bank  v.  Toionsend, 
139  U.  S.  67,  35  L.  ed.  107;  Duval  v.  Well- 
man,  124  N.  Y.  166;  Mount  v.  Waite,  7  Johns- 
434;  Wheaton  v.  Hibhard,  20  Johns.  290,  11 
Am.  Dec.  284;  Browning  v.  Morris,  2  CJowp. 
790;  Schroeppel  v.  Coming,  6  N.  Y.  107; 
Manchester  d  L.  R.  Co.  v.  Concord  R.  Corp. 
66  N.  H.  100,  9  L.  R.  A.  689,  3  Inters.  Com. 
Rep.  319;  Walter  A,  Wood  Mowing  d  R, 
Mack.  Co,  V.  Caldwell,  64  Ind.  270,  23  Am. 
Rep.  641,  16  Am.  L.  Reg.  N.  S.  654,  and  note. 

A  loan  made  in  violation  of  the  charter  of 
a  bank  or  the  statute  law  may  be  recovered. 

Lester  v.  Howard  Bank,  33  Md.  568,  3  Am. 
Rep.  211 ;  Vining  v.  Bricker,  14  Ohio  St  331 ; 
Shoemaker  v.  National  Mechanics'  Bank,  2 
Abb.  (U.  S.)  416;  Stewart  v.  National  Union 
Bank,  2  Abb.  (U.  S.)  424;  0*Hare  v.  Second 
Nat.  Bank,  77  Pa.  96;  Bell  v.  Campbell,  123 
Mo.  1 ;  Foley  v.  Greene,  14  R.  1.  618,  61  Anu 
Rep.  419. 

The  labor  of  a  working  man  is  his  own 
capital,  and  no  power  on  earth  can  prevent 
him  from  vending  it  in  the  markets. 

Plaintiff  wad  not  particeps  crimirUs  with 
the  defendant^  and  much  lees  in  pari  de- 
licto with  it. 

Keener,  Quasi  Ckmtr.  272  et  seq.;  Wood, 
Mast.  &  S.  §§  206-209;  Bachelder  v.  Bick- 
ford,  62  Me.  626;  Smith  v.  Cuff,  6  Maule  & 
S.  165;  Williams  v.  Hedley,  8  East,  378; 
Browning  v.  Morris,  2  Cowp.  791. 

Messrs.  Fergnson  ft  Cannon,  for  re- 
spondent : 

Even  if  the  statute  were  not  prohibitory, 
there  is  no  implied  contract. 

Wood,  Mast.  &  S.  §  86;  Guthrie  v.  Mer- 
rill, 4  Kan.  187;  Luske  v.  Uotchkiss,  37 
Conn.  221,  9  Am.  Rep.  314;  McCarthy  v.  New 
York,  96  N.  Y.  1,  48  N.  Y.  601 ;  Helphenstine 
V.  Hartig,  5  Ind.  App.  172. 

The  law  will  not  imply  a  contract  prohib- 
ited by  the  law. 

Bank  of  United  States  v.  Owens,  2  Pet. 
538,  7  L.  ed.  512. 

An  act  done  in  disobedience  to  the  law  cre- 
ates no  right  of  action. 

Miller  v.  Ammon,  145  U.  S.  422,  36  L.  ed. 
761 ;  Wood,  Masrt.  &  S.  §§  200,  207,  208 ;  Ber- 
nara  vjjupping.  32  Mo.  241;  State  v.  Go ff, 20 
Ark.  289 ;  McGrath  v.  Merwin,  112  Maes.  407, 
17  Am.  Rep.  119;  Edgar  v.  Fowler,  3  East, 
225;  Biggs  v.  Lawrence,  3  T.  R.  454;  Cam* 
den  V.  Anderson,  6  T.  R.  730. 

Services  rendered  in  any  business  pro- 
hibited by  statute  oannot  be  recovered  for. 

De  Begnis  v.  Armistead,  10  Bing.  107; 
Badgley  v.  Beale,  3  Watts,  263 ;  Wood,  Mast. 

29  L  R.  A.  79;  Holden  v.  Hardy  (Utah)  37 
L  a.  A.  103 ;  aikl  State  v.  Holden  (Utah)  37 
L.  B.  A.  108. 
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&  S.  §  211 ;  Bank  of  United  States  v.  Owens, 
2  Pet.  538,7  L.  ed.  512 ;  Prescott  v.  Battcrshy, 
119  Mass.  285;  Smith  v.  Arnold,  106  Mass. 
270;  Woods  V.  Armstrong,  64  Ala.  150,  25 
Am.  Rep.  C74. 

The  consideration  was  illegal,  and  the  al- 
leged contract  is  nudum  pa<:tum. 

2  Kent,  Com.  597 ;  9  Am.  &  Eng.  Enc.  Law, 
p.  909 ;  6  Am.  &  En^^.  Eno.  Law,  2d  ed.  p.  757 ; 
Raguet  v.  Roll,  7  Ohio,  pt  1,  p.  76;  Ohio  L, 
Ins.  d  T.  Co,  V.  Merchants*  Ins.  d  T.  Oo.  11 
Humph.  1,  53  Am.  Dec  742,  769,  note;  Mil- 
ton V.  Haden,  32  Ala.  30,  70  Am.  Dec.  523; 
Buck  V.  Albee,  26  Vt.  184,  62  Am.  Dec.  564; 
Ryan  v.  School  Dist.  No.  IS,  27  Minn.  433 ; 
Gardner  v.  Tatum,  81  Cal.  370. 

Even  if  plaintiff  was  guilty  of  no  crime, 
yet  he  must  sbow  a  violation  of  the  statute 
in  order  to  maintain  his  action,  and  there- 
fore he  cannot  recover. 

Gray  v.  Roberts,  2  A.  K.  Marsh.  208,  12 
Am.  Dec.  383;  Storz  y^Finklestein,  46  Nob. 
577,  30  L.  R.  A.  644. 

Iffinery  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  claims  in  his  complaint:  "That 
between  the  1st  day  of  June  and  the  Ist  day 
of  November,  1896,  plaintiff  was  employed  in 
a  mill  owned  and  operated  by  the  said  de- 
fendant at  Eureka  City,  state  of  Utah,  for 
the  purpose  of  treating  and  reducing  ore,  by 
said  defendant,  at  the  rate  of  $2.50  per  day, 
and  at  defendant's  request.  (3)  That  the 
laws  of  the  state  of  Utah  found  on  page  219 
of  the  Laws  of  Utah  for  1896,  and  §  1337 
of  the  Revised  Laws  of  1898, — aiL  act  regu- 
lating the  hoars  of  employment  in  under- 
ground mines, — ^made  eight  hours  a  day's  la- 
bor in  such  plaoes,  which  act  is  hereby  made 
a  part  of  this  complaint.  (4)  That  between 
the  5th  day  of  June  and  the  1st  day  of  No- 
vember, 1896,  plaintiff  worked  in  said  mill 
and  reduction  works^  at  the  request  of  the 
defendojit,  twelve  hours  per  day.  That  said 
services  were  not  performed  in  cases  of  emer- 
gency, or  when  life  or  property  was  in  immi- 
nent danger.  (5)  That  the  overtime  worked 
of  four  hours  each  day  amounted  to  fifty- 
nine  and  one-quarter  days.  (6)  That  said 
work  and  labor  was  reasonably  worth  the 
sum  of  $2.50  per  day;  a  total  of  $148.15. 
(7)  That  the  said  $148.15  has  not  been  paid, 
nor  any  part  thereof."  The  plaintiff  also 
sets  out  twelve  other  causes  of  action  of  a 
similar  character.  The  defendant  filed  a  de- 
murrer to  each  cause  of  action  on  the  ground 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained.  The  plaintiff  de- 
clined to  amend  his  complaint,  and  elected  to 
stand  thereon.  Thereupon  the  court  dis- 
missed the  complaint,  and  rendered  judgment 
against  the  plaintiff  for  costs.  From  this 
judgment  plaintiff  appeals,  alleging  that  the 
court  erred  in  sustaining  the  demurrer  and  in 
dismif«ing  his  complaint. 

Plaintiff  claims  in  his  complaint  that  be- 
tween the  5th  day  of  June,  and  the  1st  day  of 
November,  1896,  he  worked  in  defendant's 
mill  and  reduction  works,  at  defendant's  re- 
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quest,  twelve  hours  per  day ;  that  the  overtime 
work  of  four  hours  per  day  amounted  to  59^^ 
days;  that  said  labor  was  reasonably  worth 
$2.50  per  day,  or  a  total  of  $148.15,  for  over- 
time worked;  that  said  sum  of  $148.15  has 
not  been  paid.  No  promise  is  alleged  on  the 
part  of  the  defendant  to  pay  for  the  overtime 
worked.  This  court  is  asked  to  imply  a 
promise  to  pay  from  the  fact  that  plaintiff 
was  requested  to  work  twelve  hours  per  day, 
which  request  plaintiff  complied  with.  Chap- 
ter 72,  p.  219,  Sess.  Laws  1806,  and  9  1337, 
Rev.  Stat.  1898,  which  are  pleaded  and  made 
a  part  of  the  complaint  in  force  when  the 
work  was  performcKl,  read  as  follows: 

"Sec.  1.  The  period  of  employment  of 
workingmen  in  ail  underground  mines  or 
workings  shall  be  eight  (8)  hours  per  day, 
except  in  cases  of  emergency  where  life  or 
property  is  in  imminent  danger. 

"Sec.  2.  The  period  of  employment  of 
workingmen  in  smelters  and  all  other  insti- 
tutions for  the  reduction  or  refining  of  ores 
or  metals  shall  be  eight  (8)  hours  per  day, 
except  in  ca«es  of  emergency  where  life  or 
property  is  in  imminent  danger. 

"Sec.  3.  Any  person,  body  corporate,  agent, 
manager,  or  employer,  who  shall  violate  any 
of  the  provisions  of  §§  1  and  2  of  this  act 
shall  be  deemed  guilty  of  a  misdemeanor." 

Section  6,  art.  16,  of  the  Constitution  of 
the  state  of  Utah  reads  as  follows:  "Eight 
hours  shall  constitute  a  day's  work  on  all 
works  or  undertakings  carried  on  or  aided  by 
the  state,  county,  or  municipal  governmenta; 
and  the  legislature  shall  pass  laws  to  provide 
for  the  health  and  safety  of  employees  in  fac- 
tories, smelters,  and  nunes."  The  statute 
above  referred  to  was  held  constitutional  by 
this  court  in  State  v.  Holden,  14  Utah,  71, 
37  L.  R.  A.  103,  and  the  Supreme  Court  of 
the  United  States  affirmed  such  decision  in 
Holden  v.  Hardy,  109  U.  S.  366,  42  L.  ed. 
780,  holding  that  the  aot  in  question  was  a 
valid  exercise  of  the  police  power  of  the  state 
of  Utaii.  By  the  provisions  of  this  statute 
the  period  of  employment  of  the  plaintiff  in 
defendant's  mill  and  reduction  works  was 
eight  hours  of  each  twenty- four  hours,  and 
any  person,  body  corporate,  agent,  manager, 
or  employer,  who  violated  the  provisions  of 
the  act  were  deemed  guilty  of  a  misdemeanor. 
The  word  "employment,"  as  used  in  the  stat- 
ute, has  a  plain  and  definite  meaning.  Web- 
ster defines  it  as  follows:  "Employment. 
The  act  of  employing  or  using ;  also  the  stfl4;e 
of  being  employed."  The  plaintiff  claims 
that  he  was  employed  by  the  defendant  to 
work  for  twelve  hours  per  day,  and  that  he 
worked  for  it  twelve  hours  per  day,  or  four 
hours  more  than  the  law  allowed  him  to 
work.  There  could  be  no  period  of  employ- 
ment for  the  plaintiff,  under  his  complaint, 
without  an  employer.  The  defendant  could 
not  well  violate  the  law  unless  someone  was 
employed  and  perforaied  labor  prohibited  by 
the  statute.  When  the  plaintiff  voluntarily 
perfonned  services  at  the  request  of  the  de- 
fendant in  the  mill,  and  worked  twelve  hours 
instead  of  eight  hours,  there  was  a  violation 
of  the  statute.     Had  he  worked  eight  hours 
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each  day  there  would  have  been  no  violation 
of  the  statute.  When  the  defendant  request- 
ed the  plaintiff  to  work  twelve  hours  each 
day,  and  plaintiff  complied  with  that  re- 
quest, the  law  was  violated  by  the  act  of  each 
party.  The  penal  provision  of  the  statute 
applies,  and  was  intended  to  apply,  not  to  Uie 
employer  alone,  but  to  any  person  who  shall 
violate  its  provisions.  The  penal  provision 
was  aimed  at  the  employer,  and  to  any  person 
who  shall  violate  its  provisions.  The  lan- 
guage of  the  act  does  not  authorize  any  in- 
lerence  that  it  was  intended  by  it  to  confer 
any  right  upon  the  employee  to  work  more 
than  eight  hours  a  day,  and  relieve  him  from 
any  criminal  responsibility  therefor.  Such 
an  inference  is  clearly  repelled  by  the  express 
provisions  of  the  act  making  any  per^n  li- 
able who  violates  any  of  its  provisions. 
Judge  Higgine,  before  whom  the  case  was 
tried,  aptly  discusses  the  question  as  follows : 
*'The  question  is,  however,  whether,  under 
this  law,  such  a  contract  is  invalid  as  to  the 
employee.  We  think  in  law  and  in  reason  it 
is.  It  is  void  as  to  him:  First,  for  the  reason 
that  he  is  impliedly  forbidden  to  make  such 
a  contract;  second,  because  when,  he  enters 
into  a  contract  of  this  nature  he  knowingly 
and  voluntarily  assists  the  employer  to  vio- 
late the  law,  he  becomes  in  effect  a  particeps 
<?rimini8  with  the  employer,  foo*  it  is  patent 
that  with  no  employee  willing  to  make  such 
a  contract  the  employer  is  powerless  to  euct. 
We  are  further  of  the  opinion  that  the  right 
to  waive  this  legislative  protection  is  without 
the  power  of  the  employee.  This  law  is  in 
the  n&ture  of  a  state  police  regulation.  Its 
•object  is  the  good  of  the  public  as  well  as  of 
the  individual.  The  state,  in  this  matter, 
has  intervened  in  its  own  behalf.  This  pro- 
tection to  the  state  cannot^  at  will,  be  waived 
by  any  individual,  an  integral  part  thereof. 
The  fact  that  the  individual  is  willing  to 
waive  his  protection  cannot  avail.  The  pub^ 
lie  good  is  entitled  to  protection  and  consid- 
eration ;  and  if,  in  order  to  effectuate  that  ob- 
ject, there  must  be  enforced  protection  to  the 
individual,  such  individual  must  submit  to 
such  enforced  protection  for  the  public  good. 
As  remarked  by  Mr.  Justice  Brown  in  the 
case  of  Holden  v.  Hardy,  169  U.  S.  390,  42  L. 
ed.  790 :  'But  tiie  fact  that  both  parties  are 
of  full  age,  and  competent  to  contract,  does 
not  necessarily  deprive  the  state  of  the  power 
to  interfere.  .  .  .  Where  the  public 
health  demands  that  one  party  to  the  con- 
tract shall  be  protected  against  himself,  the 
ittate  still  retains  an  interest  in  his  welfare, 
however  reckless  he  may  be.'  In  the  above 
case  the  law  is  sustained  upon  the  broad 
principle  that  it  is  public  policy  to  surround 
the  employee  with  protection  to  health. 
Had  the  employee  the  right  to  waive  this  pro- 
tection, both  for  himself  and  the  state,  it  can 
readily  be  seen  that  it  rests  entirely  with 
him  to  abrogate  the  operation  of  the  law,  and 
to  cause  it  to  become  a  dead  letter.  He  may 
make  the  period  of  employment  eight,  ten, 
twelve,  or  any  greater  number  of  hours,  at 
his  option,  with  the  result  that  the  condi- 
tions relating  to  the  period  of  employment 
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in  mines  and  milk  would  now  exist  as  before 
the  enactment  of  this  law, — a  matter  purely 
of  contract  between  the  parties.  We  are  of 
the  opinion,  and  so  hold,  that  both  parties 
are,  under  the  above  law,  prohibited  from  en- 
larging by  contract  the  period  of  employ- 
ment." The  complaint  in  this  case,  taken  aa 
true,  shows  that  both  the  plaintiff  and'  de- 
fendant, or  the  person  acting  in  its  behalf, 
were  partidpes  crimini^  in  the  violation  of 
the  statute.  They  were  in  pari  delicto.  By 
the  plaintiff's  act  in  rendering  services  pro- 
hibited by  law  at  defendant's  request  botJi 
parties  became  amenable  to  the  penal  provi- 
sion of  the  statute.  The  act  in  question  was 
enacted  as  a  police  regulation,  and  for  the 
public  good,  in  the  interest  of  public  policy. 
The  experience  of  the  past  few  years  in  the 
business  of  mining  and  smelting  and  under- 
ground workings  of  mines  shows  that  such 
business  can  no  longer  be  carried  on  with  due 
regard  to  the  safety  and  health  of  those  min- 
ers engaged  in  such  business  without  special 
protection  and  restraint  against  tiie  danger 
necessarily  incident  to  such  employment. 
For  this  purpose  laws  have  been  enacted  in 
many  states,  including  Utah,  designed  to 
meet  such  exigencies  as  may  arise,  and  to  se- 
cure the  safety  and  health  of  persons  who  are 
peculiarly  exposed  to  such  dangers  by  inhal- 
ing unhealthy  gases  for  an  unreasonable 
time  while  engaged  in  their  employment. 
The  employment  of  operatives,  when  too  long 
pursued,  in  smelters  and  underground  mines, 
is  considered  by  the  legislature  as  detrimen- 
tal to  the  health  of  t£e  employees.  If  the 
legislature  has  power  to  adopt  measures  for 
the  protection  of  the  lives  of  its  citizens  when 
engaged  in  dangerous  employment,  as  has 
been  frequently  held,  it  also  has  the  power 
to  provide  precautione  for  the  protection  of 
the  health  and  the  morals  of  such  employees. 
The  state  h€is  a  direct  interest  in  the  heeilth, 
safety,  and  prosperity  of  its  people,  and  it  is 
as  much  for  the  interest  of  the  state  that 
public  health  should  be  preserved  as  that  life 
should  be  secure.  It  was  therefore  considered 
that  the  employment  of  men  in  smelters  and 
underground  mines  for  a  period  of  more  than 
eight  hours  per  day  was  detrimental  to  the 
health  of  such  persons,  and,  as  the  state  had 
an  interest  in  the  welfare  of  its  citizens,  such 
employment  and  labor  for  more  than  eight 
hours  should  be  prohibited  under  penalty. 
Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780.  Such  overemployment  therefore  be- 
comes an  evil,  and  detrimental  to  public  in- 
terest, and  the  statute  was  enacted  as  a 
remedy  for  such  evil.  In  the  case  of  Holden 
V.  Hardy,  169  U.  S.  366,  42  L.  ed.  780,  the 
complaint  charged  the  defendant  with  having 
unlawfully  required  the  employee  to  work  ten 
hours  each  day,  and  the  inference  may  be 
drawn  therefrom  that  the  employee  was  un- 
der duress  when  he  performed  the  labor.  In 
the  present  ease  it  appears  that  the  plaintiff 
voluntarily  embarked  in  the  unlawful  em- 
ployment. When  in  Holden  v.  Hardy,  169 
V.  S.  366,  42  L.  ed.  780,  the  Supreme  Court 
of  the  United  States,  in  referring  to  the  em- 
ployer, said,  "who  was  apparently  the  only 
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on«  liable/'  it  doubtless  had  reference  to  the 
charge  made  in  the  complaint.  The  question 
of  the  laborer's  liability  under  the  statute 
was  not  in  issue  in  that  case.  The  sugges- 
tion was  doubtless  a  mere  dictum,  and  not  a 
part  of  the  decision  of  the  case. 

In  the  present  case  both  parties  knew  the 
law.  They  each  agreed  to  take  part  in  an 
illegal  act.  In  no  case  can  a  servant  claim 
under  an  express  or  implied  contract  for 
services  when  the  contract  under  which  it  is 
claimed  the  services  were  rendered  is  in  vio- 
lation of  the  laws  wherein  a  penalty  is  at- 
tached for  the  doing  of  the  act  upon  which 
recovery  is  sought.  In  no  case  can  such  a 
contract  be  implied  when  the  parties  to  it 
are  in  pari  delicto,  and  where,  in  order  to 
make  out  his  case,  the  plaintiff  is  obliged  to 
resort  to  the  illegal  transaction  in  proof  and 
pleading.  In  Wood^  Mast  &  S.  §  200,  it  is 
said:  "But  where  the  penalty  attaches  for 
doing  the  very  act  contracted  for,  the  whole 
contract  will  be  illegal,  the  rule  being  that,  if 
a  contract  is  in  part  connected  with  an  illegal 
consideration,  and  grows  immediately  out  of 
it^  it  is  void  in  toto.  But,  if  the  contract  is 
not  entire,  and  is  susceptible  of  division,  and 
a  portion  rests  upon  a  separate  and  distinct 
legal  consideration,  and  forms  no  part  of  the 
consideration  for  the  illegal  portion  of  the 
contract^  the  court  will  uphold  that  part  of 
it  which  is  legal.  But,  if  the  consideration 
is  entire,  and  the  two  elements  are  thus 
blended,  the  whole  contract  is  void,  and  the 
law  will  not  enforce  any  part  of  ii;  and  the 
real  test  by  which  to  determine  whether  or 
not  a  recovery  may  be  had  for  a  part  per- 
formance of  a  contract  tainted  with  illegality 
or  immorality  is  whether  the  party  requires 
any  aid  from  the  illegal  transaction  to  make 
out  his  case.  If  he  does  not,  he  may  recover; 
but  if  he  docs,  in  any,  even  a  slight,  de- 
gree, it  is  fatal  to  a  recovery."  Pollock, 
Contr.  pp.  253-260;  Penn  v.  Bomman,  102 
111.  523;  Alexander  v.  O'Donnell,  12  Kan. 
608;  Wood,  Mast  &  S.  §  198.  The  case  of 
Miller  v.  Ainmon,  145  U.  S.  421,  36  L.  ed. 
759,  was  where  an  ordinance  prohibited,  un- 
der penalty,  the  sale  of  liquors  at  wholesale, 
within  the  city  of  Chicago,  without  obtain- 
ing a  license  from  the  city.  It  was  held  that 
the  ordinance  was  valid,  and  that  liquor  sold 
in  violation  of  the  ordinance  could  not  be 
recovered  for,  and  that  a  contract  which  is 
made  in  disobedience  of  law  creates  no  right 
of  action  which  courts  of  justice  will  en- 
force; that  the  general  rule  was  that  a  con- 
tract made  in  violation  of  a  statute  is  void, 
and  that,  when  a  plaintiff  cannot  establish 
his  cause  of  action  without  relying  upon  an 
illegal  contract,  he  cannot  recover.  Jones  v. 
Surprise,  64  N.  H.  243;  Martin  v.  Hodge,  47 
Ark.  378,  58  Am.  Rep.  763;  Tyler  v.  Lari- 
moi'e,  19  Mo.  App.  445.  Ray  on  Contractual 
Limitations  says  (p.  139)  :  "Parties  to  a 
contract  wihch  is  void  as  against  public 
policy  cannot  be  relieved,  one  againsit  the 
other,  on  the  ground  that  the  thing  contract- 
ed for  was  lawful  and  beneficial  in  itself,  and 
that  one  has  received  and  retained  the  benefit 
under  it  Nor  will  courts  assist  a  person 
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who  has  participated  in  a  transaction  forbid- 
den by  statute  to  assert  righU  growing  out 
of,  or  to  relieve  himself  from  the  conse- 
quences of,  his  own  illegal  act"  Qleason  v. 
Chicago,  M,  d  8t,  P,  R.  Co,  (Iowa)  43  N.  W. 
517;  Parsons  v.  Randolph,  21  Mo.  App.  353. 

On  page  146  Mr.  Ray  says:  "If  the  plain- 
tiff requires  any  aid  from  the  illegal  transac- 
tion in  order  to  enable  him  to  sue  his  claim, 
he  cannot  enforce  it.  Where  a  contract 
grows  immediately  out  of,  and  is  connected 
with,  an  illegal  or  immoral  act,  it  will  not 
be  enforced.  The  test  to  determine  whether 
the  action  arises  ex  stirpe  causa  is  the  plain- 
tiff's ability  to  establish  his  case  without  any 
aid  from  the  illegal  transaction.  If  his 
cause  or  right  to  recover  depends  upon  a 
transaction  which  is  malum  in  se,  or  prohib- 
ited by  law,  and  which  he  must  prove  in  or- 
der to  make  out  his  case,  he  cannot  recover." 
In  this  case  the  plaintiff  relies  upon  and 
pleads  the  provision  of  the  statute  prohibit- 
ing and  making  unlawful  the  performance 
of  services  in  smelters  in  excess  of  eight 
hours,  and  he  seeks  recovery  for  such  serv- 
ices rendered  in  violation  of  the  statute.  In 
Bank  of  United  States  v.  Owens,  2  Pet  538, 
7  L.  ed.  512,  it  is  said:  "There  can  be  no 
civil  right  where  there  can  be  no  legal  rem- 
edy; and  there  can  be  no  legal  remedy  for 
that  which  is  itself  illegal."  "It  is  true  thai 
a  statute  containing  a  prohibition  and  a  pen- 
alty makes  the  act  which  it  punishes  unlaw- 
ful, and  the  same  may  be  implied  from  a 
penalty  without  a  prohibition;  but  it  does 
not  follow  that  the  unlawfulness  of  the  act 
was  meant  by  the  legislature  to  avoid  a  con- 
tract made  in  contravention  of  it  When  the 
statute  is  silent,  and  containe  nothing  from 
which  the  contrary  can  be  properly  imerred, 
a  contract  in  contravention  of  it  is  void." 
[Harris  v.  Runnels,  12  How.  84,  13  L.  ed. 
903.]  "In  the  light  of  these  authorities  the 
solution  of  the  present  question  is  not  diffi- 
cult. By  the  ordinance,  a  sale  without  a  li- 
cense is  proihibited  under  penalty.  There  is 
in  its  language  nothing  which  indicates  an 
intent  to  limit  its  scope  to  the  exaction  of  a 
penalty,  or  to  grant  that  a  sale  may  be  law- 
ful as  between  the  parties,  though  unlawfu> 
as  against  its  prohibitions.  Nor,  when  we 
consider  the  subject-matter  of  the  legisla- 
tion, is  there  anything  to  justify  a  presumecl 
intent  on  the  part  of  the  lawmakers  to  re- 
lieve the  wrongdoer  from  the  ordinary  con- 
sequences of  a  forbidden  act  .  .  .  There 
is  therefore  nothing  in  the  language  of  the 
ordinance  or  the  subject-matter  of  the  regu- 
lations, which  exoepts  this  case  from  the  ordi« 
nary  rule  that  an  act  done  in  disobedience  to 
the  law  creates  no  right  of  action  which  a 
court  of  justice  will  enforce."  [Miller  v. 
Ammon,  145  U.  S.  427,  36  L.  ed.  762] ;  Cam- 
den V.  Anderson,  6  T.  R.  728;  Biggs  v.  Latv- 
rence,  3  T.  R.  459;  Wood,  Mast  AS.  §§  209- 
211  ;  Edgar  v.  Fowler,  3  East,  225. 

It  appears  to  us  that  the  consideration  for 
the  services  rendered  was  illegal.  In  6  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  757,  it  is  said: 
"A  contract  founded  upon  a  consideration 
which  is  illegal  in  whole  or  in  part  is,  as  be- 
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tweea  the  parties  and  their  privies,  void, 
and  of  no  effect,  and  a  court  of  law  or  of 
equity  will  not  entertain  any  suit  brought  iD 
relation  to  it,  but  will  leave  the  parties  as  it 
finds  them.  If  ihe  agreement  be  executed, 
the  court  will  not  rescind  it.  If  it  be  execu- 
tory, the  court  will  not  aid  its  execution." 
Ohio  L.  Ins,  d  T,  Co.  v.  Merchants'  Ina.  d 
T,  Co.  53  Am.  Dec.  742,  and  note, 
11  Humph.  1;  Milton  v.  Haden,  32  Ala. 
30,  70  Am.  Dec.  523;  Bttok  ▼.  Alhee, 
26  Vt.  184,  62  Am.  Dec.  564;  Gardner 
V.  Tatum,  81  Cal.  370.  In  Prescott  v.  Bat- 
tershy,  119  Mass.  285,  the  plaintiff  was  not 
allowed  to  recover  the  agreed  price  of  lum- 
ber sold  in  violation  of  an  ordinance  requir- 
ing it  to  be  marked,  and  providing  a  penalty 
therefor.  A  similar  holding  waa  made  in 
Smith  V.  Arnold,  106  Mass.  270.  In  Woods 
Y.  Armstrong,  54  Ala.  150,  25  Am.  Rep.  671, 
and  note,  the  plaintiff  was  held  not  entitled 
to  recover  on  a  promissory  note,  the  consid- 
eration of  which  was  for  bags  sold  which 
were  not  branded  or  stamped  as  required  by 
law.  The  court  said:  "It  would  indeed  be 
a  strange  anomaly  if  a  contract  made  in  vio- 
lation of  a  statute,  and  prohibited  by  a  pen- 
alty, could  be  enforced  in  the  courts  of  the 
same  country  whose  laws  are  thus  trampled 
on  and  set  at  defiance."  See  also  Storz  y. 
Finklestevn,  46  Neb.  577,  30  L.  R.  A.  644.  In 
Mexican  International  Bkg.  Co.  v.  Lichten- 
stein,  10  Utah,  338,  this  court  held  that 
where  the  plainltiff,  a  lottery  company  in 
Old  Mexico,  sent  to  defendant  at  San  Fran- 
cisco lottery  tickets  for  sale,  and  to  be  ac- 
counted for,  and  to  account  for  the  proceeds, 
no  recovery  could  be  had  for  the  proceeds  of 
the  sale  of  the  tickets;  that  where  both  par- 
ties were  in  pari  delicto  the  court  would 
leave  them  in  the  same  condition  it  found 
thorn;  that,  both  parties  being  engaged  in  a 
criminal  enterprise,  both  are  principals,  and 
both  guilty,  and  that  plaintiff  was  not  enti- 
tled to  recover.  After  a  consideration  of  all 
the  authorities,  we  are  of  the  opinion  that 
the  plaintiff  was  not  entitled  to  recover  un- 
der the  allegation  in  his  complaint,  and  that 
the  demurrer  thereto  was  properly  sustained. 
The  judgment  of  the  District  Court  is  af- 
firmed, with  costs. 

Bartoli,  Ch.  J.,  concurs. 

Baskin,  J.,  dissenting: 

In  this  case  it  is  admitted  by  the  demur- 
rer that  the  defendant  employed  the  plain- 
tiff, and  was  to  pay  him  for  each  day's  labor 
$2.50 ;  that  at  the  time  the  plaintiff  was  em- 
ployed and  during  the  time  he  continued  in 
the  service  of  the  defendant,  by  the  provi- 
sions of  the  act  of  the  legislature  of  1896, 
eight  hours'  labor  in  the  ore-reduction  works 
of  the  defendant  constituted  a  day's  labor; 
that,  at  the  request  of  defendant,  the  plain- 
tiff, during  the  time  he  was  in  the  employ  of 
the  defendant  worked  in  said  ore-reduction 
works,  each  day,  four  hours  more  than  a 
day's  labor  of  eight  hours,  which  he  had  orig- 
inally contiracted  to  perform  for  $2.50,  and 
that  such  extra  service  was  not  performed  in 
cases  of  emergency,  where  life  or  property 
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was  in  imminent  danger.     Where  a  party  i? 
employed  by  another  to  perform  some  specific 
act  for  a  stipulated  sum,  and  afterwards,  at 
the  request  of  tlie  employer,  something  addi« 
tional  is  done  by  the  employee,  without  any 
express  promise  of  payment,  the  law  will  im- 
ply a  promise  by  the  employer  to  pay  what 
the  additional   service  is  reasonably   worth 
and  the  employee  may  recover  on  an  implied 
aastmipsit,  by  alleging,  as  has  been  done  in 
this  case,  the  facts  from  which  the  law  im- 
plies a  promise  to  pay.     This  is  elementary 
and  therefore   reference   to   the   authorities 
which  support  the  principle  is  not  necessary. 
The  facts  alleged  in  the  complaint  and  ad- 
mitted by  the  demurrei'  bring  the  case  clear- 
ly within  this  general  elementary  principle 
and  entitled  the  plaintiff  to  recover  for  the 
extra  labor  performed,  unless,  as  asserted  in 
the  majority  opinion,  he  is  particeps  criminis 
with  the  defendant  in  violating  the  provi- 
sions of  the  law  of  1896.  The  terms  of  this 
law  are  so  ambiguous  and  indefinite  -Uiat  re- 
sort to  construction  is  required  in  order  to 
ascertain  its  meaning  and  scope.     The  term 
"employment"  used  in  the  first  and  second 
sections  of  said  act  is  defined  by  Webster  as 
being  "the  act  of  employing  or  using;"  also 
as  "the  state  of  being  employed."     The  con- 
nections in  which  this  term  is  used  in  both 
sections  are  as  follows:     "The  period  of  em- 
ployment of  working  men     .     .     .     [in  cer- 
tain   specified   occupations]   shall    be    eight 
hours  per  day;"  and  it  is  provided  in  §  3 
that    "any    person,    body    corporate,    agent, 
manager,  or  employer,  who  shall  violate  any 
of  the  provisions  of  §§  1  and  2  of  this  act, 
shall  be  guilty  of  a  misdemeanor."    If  the 
term  "employment"  is  used  in  §§  1  and  2  u\ 
the  sense  of  "the  act  of  employing  or  using"' 
then  the  gist  of  the  offense  is  the  employ- 
ment or  use  by  the  employer  of  any  of  tlie 
workingmen    employed    in    the   occupations, 
specified  for  more  than  eight  hours  per  day, 
and  such  employer,  only,  is  subject  to  punish* 
ment  under  said  act;  and,  if  said  term  is? 
used  in  the  sense  of  "the  state  of  being  em- 
ployed," then  the  gist  of  the  crime  consista 
of  workingmen  engaged  in  the  occupations" 
specified  laboring  more  than  eight  hours  per 
day,  and  they  alone  are  subject  to  punish- 
ment under  said  act.     I  am  of  the  opinion 
that  the  term  "employment"  was  used  in  the 
sense  of  the  first  definition  of  that  term  be- 
fore mentioned,  and  it  was  not  the  intention 
of  the  l^islature  to  punish  the  workingman. 
The  language  of  the  3d  section  indicates  th:it 
the  act  was  intended  to  apply  only  to  the 
employers     of     workingmen.     That     section 
specifically  names  the  employer,  and,   if  it 
had  been  intended  to  apply  it  to  employees 
as  well,  the  latter  term,  from  the  natural  as- 
sociation of  ideas,  would  have  been  inserted 
in  said  section  aiter  the  term  "employer." 
The  fact  that  this  was  not  done  is  signifi- 
cant of  the  intention  of  the  framers  of  the 
act.     It  is  true  that  the  term  "any  person" 
is  used  in  said  section,  but  it  is  also  true 
that,  while  the  expression  is  broad  enough 
to  include  employees,  it  is  broad  enough  to 
include  employer  also,  and  its  use  does  not 
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therefore  explain  why  the  former  class  was 
omitted  and  the  latter  class  was  expressly 
included,  if  it  was  the  intention  to  embrace 
the  former  clas^;  nor  does  its  use  indicate 
that  it  relates  to  employees,  because,  as  be- 
fore stated,  the  act  was  not  intended  to  ap' 
ply  to  workingmen.  In  the  case  of  H olden 
V.  Hardy,  referred  to  in  the  majority  opin- 
ion, and  which  is  reported  in  169  IT.  S.  36G, 
42  L.  ed.  780,  Kolden  was  charged  with  hav- 
ing, in  violation  of  said  act,  unlawfully  em- 
ployed "one  John  Anderson  to  work  and  la- 
bor as  a  miner  in  the  underground  workings 
cff.  the  Old  Jordan  mine  in  Bingham  caflon. 
in  the  county  aforesaid,  for  the  period  of. 
ten  hours  each  day;  and  said  defendant,  on 
the  date  aforesaid  and  continuously  since 
said  time,  has  unlawfully  required  said  John 
Anderson,  under  and  by  virtue  of  said  em- 
ployment, to  work  and  labor  in  the  under- 
ground  workings  of  the  mine  aforesaid  for 
the  period  of  ten  hours  each  day;  and  that 
said  employment  was  not  in  case  of  an 
emergency,  or  where  life  or  property  was  in 
imminent  danger;  contrary,"  etc.  In  the 
opinion  in  said  case  the  court  said,  on  page 
397,  169  U.  S.,  and  page  792,  42  L.  ed. :  "It 
may  not  be  improper  to  suggest,  in  this  con- 
nection, that,  although  the  prosecution  in 
this  case  was  against  the  employer  of  labor, 
who  apparently,  under  the  statute,  is  the 
only  one  liable,  his  defense  is  not  so  much 
that  his  right  to  contract  has  been  infringed 
upon,  but  that  the  act  works  a  peculiar  hard- 
ship to  his  employees,  whose  right  to  labor 
as  long  as  they  please  is  alleged  to  be  there- 
by violated.  The  argument  would  certainly 
oome  with  better  grace  and  greater  cogency 
from  the  latter  class.  But  the  fact  that 
both  parties  are  of  full  age,  and  competent 
to  contract,  does  not  necessarily  deprive  the 
state  of  the  power  to  interfere  where  the  par- 
ties do  not  Btand  upon  an  equality,  or  where 
the  public  health  demands  that  one  party  to 
the  contract  shall  be  protected  against  him- 
self." It  is  made  still  more  apparent  that 
under  the  statute  in  question,  referred  to  by 
the  Supremo  Court  in  the  language  just 
quoted,  the  employer  is  the  only  one  liable, 
when  the  history  of  this  kind  of  legislation 
is  considered.  In  1802,  Sir  Robert  Peel  in- 
troduced in  Parliament,  and  procured  the 
passage  of,  a  measure  limiting  the  number 
of  hours  per  day  which  an  apprentice  should 
be  required  by  his  master  to  labor,  and  mak- 
ing it  an  offense  for  the  master  to  require 
the  apprentice  to  work  more  hours  than  was 
fixed  as  the  limit.  In  about  fifteen  years 
afterwards  the  same  broad-minded  and  pa- 
triotic statesman,  who  was,  be  it  said  to  his 
immortal  honor,  a  large  manufacturer  him- 
self, introduced  and  procured  the  passage  ofi 
a  like  measure  for  the  protection  of  young 
persons  employed  in  manufacturing  estab- 
lishments. These  measures  were  regarded  by 
many  persons  as  an  unwarranted  interfer- 
ence with  free  labor,  and  were  bitterly  op- 
posed on  that  ground.  The  existing  facts, 
however,  conclusively  showed  that,  even  in 
the  absence  of  any  legal  restraint,  labor  was 
not  free,  but  was  subjected  to  the  demands 
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which  necessity  imposed, — a  force  frequently 
so  overpowering  as  to  make  the  will  of  em- 
ployees subservient  to  the  oppressive  de- 
mands of  avaricious  masters.  As  a  result  of 
this  subservience  to  such  demands,  thou- 
sands o£  apprentices  and  young  people  of 
both  sexes,  in  England,  were  being  dwarfeJ 
in  both  mind  and  body,  and  their  health  im- 
paired, by  the  excessive  hours  of  labor  im- 
posed upon  them  by  their  employers.  The 
apprentice  and  factory  acts  were  passed  by 
Parliament  to  protect  these  laborers  against 
such  extortions,  and  not  to  punish  them  for 
yielding  to  the  imposition  thus  imposed  upon 
them.  In  1842,  to  correct  the  evil  arising 
from  the  employment  of  women  and  children 
in  coal  mines,  an  act  of  Parliament  was 
passed  prohibiting,  altogether,  the  labor  of 
women  or  children  in  coal  mines,  and  pun- 
ishing any  owner  of  such  mine  who  should 
permit  sudi  labor  to  be  performed  therein. 
To  protect  the  laborers  from  similar  imposi- 
tions as  these  acts  of  Parliament  were  passed 
to  prevent,  acts  have  been  passed  elsewhere 
than  in  England.  Even  in  our  own  free 
country  it  has  become  necessary  to  invoke 
the  strong  arm  of  the  law  to  protect  the  la- 
borer against  the  rapacity  of  his  employer. 
I  am  not  aware  that  it  has  ever  been  held, 
except  in  the  case  at  bar,  that  under  any  of 
these  acts,  passed  in  this  country'  or  else- 
where, it  was  the  intention  to  punish  the  la- 
borer as  well  as  his  employer.  The  Supreme 
Court  of  the  United  States,  in  the  case  of 
Holden  v.  Hardy,  expressed  the  opinion  that 
the  employer  was  the  only  one  liable  under 
the  statute  of  Utah,  and  in  that  connection 
made  the  following  terse  statement  of  cer* 
tain  recognized  facts,  which,  I  think,  show 
the  reason  why  employees  are  exempted 
from  liability,  to  wit:  "The  legislature  has 
also  recognized  the  fact,  which  the  experi- 
ence of  legislators  in.  many  states  has  corrob- 
orated, that  the  proprietors  of  these  estab« 
lishmente  and  their  operatives  do  not  »tand 
upon  an  equality,  and  that  their  interests 
are,  to  a  certain  extent,  conflicting.  The 
former  naturally  desire  to  obtain  as  much 
labor  as  possible  from  their  employees,  while 
the  latter  are  often  induced  by  the  fear  oi 
discharge  to  conform  to  regulations  which 
their  judgment,  fairly  exercised,  would  pro- 
nounce to  be  detrimental  to  their  health  or 
strength.  In  other  words,  the  proprietors 
lay  down  the  rules,  and  the  lai>orer8  are 
practically  constrained  to  obey  them.  In 
such  case  self-interest  is  often  an  unsafe 
guide,  and  the  legislature  may  properly  in- 
terpose its  authority."  As  the  plaintiff  la 
not  amenable  under  the  statute,  he  was  not, 
as  asserted  in  the  opinion  of  the  majority  ol 
the  court,  particepa  oriminis  in  the  violation 
of  the  statute.  To  deny  the  right  of  the 
plaintiff  to  recover  the  reasonable  value  of 
the  extra  labor  performed  at  the  request  ol 
defendant  is  to  punish  him  whom  the  legis- 
lature intended  to  protect  by  said  act,  and 
reward  the  culpable  party  for  an  extortion 
whioh  the  act  was  passed  to  prevent.  The 
demurrer  was  improperly  sustained,  and  the 
iudgment  should  therefore  be  reversed. 


1888. 


McEldownet  v.  Wyatt. 


609 


WEST  VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Jt)hn  C.  McELDOWNEY. 

v. 

J.  N.  WYATT,  Appt. 

(44  W.  Va.  711.) 

^1.  A  Btatate  relating  to  persons  or 
thlnffs  as  a  class  is  a  general  law ;  one  re- 
lating to  particular  persons  or  things  of  a 
class  is  special. 

2.  If  the  title  of  an  act  Is  broad  enonff li 
to  cover  Its  enactment,  and  give  fair 
and  reasonable  index  to  the  purpose  of  the 
act,  it  need  not  descend  to  particulars  of  the 
enactment. 

3.  Where  title  to  property  lias  vested 
nnder  the  statute  of  limitations,  no 
act  can,  by  extending  the  statute  or  reviying 
the  remedy,  impair  such  title.  It  would  be 
unconstitutional,    because    depriving   one   of 

*Headnotes  by  Bbannon,  P. 


property  without  due  process  of  law ;  but 
where  the  demand  is  on  contract,  or  any 
class  of  action  where  the  statute  merely  gives 
a  defense,  and  does  not  vest  property,  there 
is  no  vested  right  to  such  mere  defense,  and 
the  legislature  may,  by  repeal  of  the  statute 
or  otherwise,  revive  the  action,  and  deprive 
one  of  such  defense. 

(April  0,  1898.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Wetzel  County  en- 
joining him  from  levying  for  the  collection 
of  certain  back  taxes.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Wiley  A  Keifer,  for  appellaii>t: 
Contracts  are  either  executory  or  executed. 
An  executory  contract    is    one  whereby  a 
party  takes  upon  himself  the  obligation  to 
do  or  abstain  from  doing  a  particular  thing. 


Note. — Vested  right  in  defense  of  statute  of 

limitations. 

I.  Civil  actions. 

a.  Actions  involving  title  to  real  or  per- 

sonal property. 

b.  Actions  not  involving  title  to  real  or 

personal  property. 

c.  Revival  of  appeal  or  writ  of  error. 
II.  Criminal  actions. 

This  note  treats  of  the  subject  suggested  by 
its  title  only  so  far  as  it  affects  the  power  of  a 
state  constitutional  convention  or  legislature  to 
revive  a  remedy,  cause  of  action,  or  a  criminal 
ofiTense  against  which  the  bar  of  the  statute  of 
limitations  has  fallen. 

I.  Civil  actions. 

a.  Actions  involving  title   to  real  or  personal 

property. 

It  is  well  established,  so  far  as  concerns  real 
or  personal  property,  that  the  fall  of  the  bar 
of  the  statute  of  limitations  creates  a  vested 
right  which  cannot  be  Impaired  without  the 
consent  of  the  owner. 

Campbell  v.  Holt,  115  U.  S.  620,  29  L.  ed. 
483,  decided  in  1885,  while  holding  that  the 
right  to  defeat  a  debt  by  the  statute  of  limita- 
tions is  not  a  vested  right  within  the  protec- 
tion of  the  14th  Amendment  to  the  Federal  Con- 
stitution, providing  that  no  state  shall  deprive 
one  of  his  property  without  due  process  of  law, 
distinguishes  actions  for  debt  from  those  to  re- 
cover real  or  personal  property,  and  extends 
the  protection  of  the  Amendment  to  the  title  to 
real  or  personal  property  acquired  by  lapse  of 
time. 

The  statement  in  respect  of  actions  involving 
title  Is  also  sustained  by  Plall  v.  Yattier,  1 
McLean,  146,  Affirmed  in  9  Pet.  405,  9  L.  ed. 
173 ;  Tennessee  Coal"  &  I.  Co.  v.  McDowell,  100 
Tenn.  565;  Hall  v.  Webb,  21  W.  Va.  318; 
Sprecker  v.  Wakeley,  11  Wis.  432;  Hill  v. 
Kricke,  11  Wis.  443:  Knox  v.  Cleveland,  13 
Wis.  246 ;  Parish  v.  Eager,  15  Wis.  533 ;  Lind- 
say V.  Fay,  28  Wis.  177. 

The  Maasachu setts  supreme  court  In  Atty. 
Oen.  V.  Revere  Copper  Co.  152  Mass.  444,  9  L. 
K.  A.  510,  holds  that  a  statute  which  provides 
that  the  statute  of  limitations  shall  not  apply 
to  the  title  or  interest  of  the  commonwealth 
In  land  below  high-water  mark  cannot  affect 
an  individual's  completed  title  by  prescription. 


The  opinion  in  Shrlver  v.  Shrlver,  86  N.  Y. 
580,  states  that  the  right  in  real  property,  if 
perfected  by  the  lapse  of  the  full  statutory 
time,  cannot  be  affected  by  subsequent  legisla- 
tion ;  but  the  point  was  not  involved. 

Kipp  V.  Johnson,  31  Minn.  360,  distinguishes 
between  cases  in  which  all,  and  those  in  which 
but  part,  of  the  remedies  for  the  recovery  of 
real  property  are  barred  by  the  lapse  of  the  full 
statutory  period,  holding  that  in  the  former  the 
'*rlght"  is  extinguished  and  a  title  vested,  but 
that  in  the  latter  there  Is  no  extinction  of  right 
or  vesting  of  title,  and  consequently  be  to  that 
class  of  cases  the  remedy  that  has  been  lost 
may  be  restored.  The  distinction  was  applied  to 
the  case  at  bar,  and  the  repeal  of  a  statute  lim- 
iting the  time  for  a  particular  form  of  remedy 
against  defective  tax  deeds  was  held  to  apply 
to  a  case  In  which  the  full  statutory  period  had 
elapsed,  on  the  ground  that  the  deed  at  the  time 
of  the  enactment  of  the  repealing  statute  was 
subject  to  other  remedies. 

Whitney  v.  Wegler,  54  Minn.  235,  makes  the 
same  distinction,  but  holds  that  a  limitation  of 
time  against  attacks  on  tax  sales  was  intended 
to  confirm  the  sale  and  the  rights  acquired  un- 
der it,  and  that  the  repeal  of  the  statute  could 
not  affect  a  case  against  which  the  bar  had  al- 
ready fallen. 

Martin  v.  Martin,  35  Ala.  560,  holds  that  an 
amendment  of  a  statute  limiting  claims  foi 
dower  to  three  years  by  restricting  the  statute 
to  cases  where  the  land  has  been  aliened  by  the 
husband  does  not,  and  cannot,  apply  where  the 
bar  had  fallen  before  its  adoption. 

Cox  V.  Berry,  13  G a  306,  holds  that  an  act 
authorizing  the  recommencement,  without  preju 
dice  from  the  statute  of  limitations,  of  an  ac 
tlon  In  ejectment  within  six  months  after  dls 
missal,  does  not  disturb  a  vested  right  or  im 
pair  the  obligation  of  a  contract  when  applied 
to  a  case  where  the  original  action  was  pending 
when  the  act  was  passed,  the  period  of  limita- 
tion having  expired  In  the  Interval  between  the 
commencement  of  the  original  action  and  the 
passage  of  the  act. 

There  are  a  number  of  cases  In  Texas  holding 
that  the  declaration  In  the  Constitution  of  1869, 
of  the  suspension  of  the  statute  of  limitations 
during  the  war  and  reconstruction  period,  ap- 
plied retrospectively  to  actions  for  the  recovery 
of  real  property,  although  the  full  statutory 
period  had  elapsed.     Moseley   v.   Lee,  37   Tex. 
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An  executed  contract  is  one  whereby  an  obli- 
gation assumed  ia  performed  ajid  the  trans- 
action perfected. 

Cooley^  Principles  of  Const.  Law^  3d  ed. 
329. 

It  rnvolves,  therefore,  fire^,  the  promise  or 
assurance  of  the  party,  and,  second,  the  sanc- 
tion of  the  law,  whereby  the  promise  or  as- 
surance becomes  an  effectual  contract. 

BrofiBon  v.  Kinzie,  1  How.  311,  11  L.  ed. 
143;  McCracken  v.  Haytoard,  2  How.  608,  11 
L.  ed.  397;  Ogden  v.  Saunders,  12  Wheat. 
213,  259,  302,  and  318,  6  L.  ed.  606,  621,  636, 
and  642. 

A  statute,  public  or  private,  is  not  a  con- 
tract. It  is  an  expression  in  due  form  of 
th«  will  of  the  state  as  to  what  shall  be  the 
law  on  the  subject  covered  by  it,  and  tihe  atate 
would  be  deprived  of  its  sovereignty  and 
crippled  in  the  exercise  of  its  essential  func- 
tions, if  it  were  not  at  liberty  to  change  its 
laws  at  discretion. 

Cooley,  Principles  of  Const.  Law,  3d  ed. 
331. 


The  object  of  the  constitutional  provision 
is  the  maintenance  of  good  faith  in  stipula- 
tions of  parties  again^  state  interference, 
and  if  no  assent  is  ffiven  to  a  transaction  no 
faith  is  pledged,  and  there  would  be  no  room 
for  the  operation  of  the  constitutional  provi- 
sion. 

McAfee  v.  Covington,  71  Ga.  272,  51  Am. 
Rep.  265 ;  Dash  v.  Van  Kleeck,  7  Johns.  477, 
5  Am.  Dec.  291 ;  Amy  v.  Smith,  1  Litt.  (Ky.) 
326;  Thayer  v.  Seavey,  11  Me.  284. 

Those  rights  which  the  law  gives,  or  obli- 
gations which  it  imposes  upon  penons  in- 
dependently of  any  stipulation  which  tiie  par- 
ties themselves  have  made,  are  not  within 
the  protection  of  the  constitutional  provi- 
sion. 

Proprietors  of  Charles  River  Bridge  v.  Pro- 
prietors of  Warren  Bridge,  11  Pet  420,  9  L. 
ed.  773;  Watson  v.  Mercer,  8  Pet.  88,  8 
L.  ed.  876. 

A  tax  duly  assessed  is  not  a  contract. 

Augusta  v.  North,  57  Me.  392,  2  Am.  Rep. 
55;  Shau)  v.  Peckett,  26  Vt.  482;  Lane  Ooun- 


479;  Bentlnck  v.  Franklin  ft  G.  City  Co.  88 
Tex.  458 ;  Wood  v.  Welder.  42  Tex.  396 ;  Rivers 
V.  WaBhington,  84  Tex.  267;  Grlgsby  v.  Peak, 
57  Tex.  142. 

These  cases  purport  to  follow  Bender  v. 
Crawford,  S3  Tex.  479,  7  Am.  Rep.  270  (see 
infra),  which,  however,  did  not  involve  the 
title  to  property. 

Thej  may,  perhaps,  be  reconciled  with  the 
prevailing  doctrine  by  treating  the  constitu- 
tional provision  merely  as  a  declaration  of  a 
suspension  which  had  already  resulted  from  the 
unsettled  condition  of  the  country  during  the 
war  and  reconstruction  period;  and  Grlgsby  v. 
Peak  plainly  proceeds  upon  such  theory,  as  the 
opinion  states  that  if,  under  existing  laws  con- 
sidered in  reference  to  the  condition  of  the 
country  during  and  after  the  war,  a  right  of 
property  had  vested,  it  could  not  be  devested 
(citing  a  number  of  cases  that  so  hold),  but 
holds,  in  view  of  the  unsettled  condition  of  the 
country,  that  the  statute  of  limitations  was  sus- 
pended during  that  period,  and  refers  for  sup- 
port of  that  theory  to  the  recital  in  the  pream- 
ble of  the  reconstruction  act  of  1867  that  "no 
legal  state  government  or  adequate  protection 
of  life  or  property  now  exists  in  .  .  .  Texas." 
The  opinion  also  states  that  the  decisions  in 
the  other  cases  were  undoubtedly  influenced  by 
the  unsettled  condition  of  the  country  during 
such  period. 

The  North  Carolina  supreme  court,  however, 
In  Hinton  v.  Hinton,  61  N.  C.  (Phill.  L.)  410, 
holds  that  an  act  giving  a  widow  six  months  to 
dissent  from  her  husband's  will  is  a  statute  of 
limitations,  and  that  a  statute  declaring  that 
the  period  covered  by  the  war  shall  not  be  in- 
cluded in  computing  the  statutory  period  ap- 
plies to  a  case  In  which  the  widow  was  already 
barred  when  the  statute  was  adopted.  This 
position  was  challenged  as  interfering  with 
vested  rights,  but  the  court  says  that  the  lapse 
of  the  statutory  pwlod  did  not  extinguish  the 
widow*s  right  of  dower,  but  merely  suspended 
her  remedy. 

Power  V.  Telford,  60  Miss.  195,  a  replevin  ac- 
tion, is  not  opposed  to  the  doctrine  of  vested 
rights  so  far  as  concerns  personal  property, 
but  makes  the  same  distinction  as  Kipp  v.  John- 
son, 31  Minn.  360,  and  Whitney  v.  Wegler,  54 
Minn.  235,  between  the  loss  of  all  and  the  loss 
oif  only  part  of  the  remedies,  and  holds  that  so 
45  L.  R.  A. 


long  as  there  remains  any  remedy  the  legisla- 
ture may  give  a  new  remedy  or  restore  an  old 
one  which  has  been  lost  by  time.  It  holds  that 
the  action  of  replevin,  thoagh  barred,  could  be 
revived,  since  the  defendant  always  remained 
liable  to  be  deprived  of  her  possession  by  det- 
inue. 

b.  Actions  not  involving  title  to  real  or  person- 
al property. 

There  is  great  conflict  of  opinion  upon  the 
question  whether  the  fall  of  the  bar  against  an 
action  not  involving  the  title  to  real  or  personal 
property  vests  a  right  to  immunity  from  liabil- 
ity, of  which  the  defendant  cannot  be  deprived 
without  his  consent. 

Most  of  the  cases  decided  before  Campbell  v. 
Holt  hold  the  affirmative  of  the  proposition,  and 
th^  subsequent  cases  have  by  no  means  uni- 
formly followed  the  prevailing  opinion  in  that 
case  upon  the  point  that  in  such  cases  there  is 
no  vested  right  beyond  legislative  control. 

The  dissenting  opinion  of  Bradley,  J.  (Har- 
lan, J.,  concurring),  in  Campbell  v.  Holt,  115 
n.  S.  620.  29  L.  ed.  483,  rejects  the  distinction 
made  in  the  prevailing  opinion,  and  holds  that 
the  completed  bar  is  equally  a  vested  right 
whether  the  action  is  for  debt  or  for  the  recov- 
ery of  property. 

The  United  States  Supreme  Court  prior  to 
that  decision  had  apparently  recognised  the 
vested  character  of  such  right  by  holding  in 
United  States  v.  Buford,  8  Pet.  30,  7  L.  ed.  591. 
that  a  transfer  of  a  claim  to  the  United  States, 
after  the  bar  had  fallen,  could  not  be  taken 
out  of  the  statute;  and  by  affirming.  In  Horn 
V.  Lockhart,  17  Wail.  570,  21  L.  ed.  657,  though 
without  discussing  the  question  of  limitation, 
the  decision  of  the  United  States  circuit  court 
in  Lockhart  v.  Horn,  1  Woods,  628  (an  action 
to  recover  a  distributive  share  in  a  decedent's 
estate),  that  an  ordinance  passed  by  the  con- 
stitutional convention  in  Alabama,  declaring 
the  suspension  of  the  statute  of  limitations 
during  the  wax  period,  was  invalid  as  applied 
to  causes  against  which  the  bar  had  fallen  upon 
the  ground  that  it  interfered  with  vested  rights. 

Couch  V.  McKee  (1846)  6  Ark.  484,  and 
Moore  v.  McLendon  (1850)  10  Ark.  512  (ac- 
tions on  notes),  while  construing  an  act  extend- 
ing the  period  of  limitations  not  to  be  retro- 
spective, intimate  that  if  it  were  It  would  be 
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iy  V.  Oregon,  7  Wall.  71,  19  L.  ed.  101; 
Peiroe  v.  Boston,  3  Met.  520. 

Taxes  are  imposts  levied  by  the  authority 
of  the  government  on  its  subjects  for  public 
purposes.  They  are  not  founded  on  con- 
tract, but  operate  in  inintum. 

Cabin  Creek  Diat.  Bd.  of  Edu.  v.  Old  Do- 
minion Iron  Min,  d  Mfg,  Co,  18  W.  Va.  444; 
Camtden  v.  Allen,  26  N.  J.  L.  398 ;  Hinchman 
V.  Morris,  29  W.  Va.  673 ;  Mclnemy  v.  Reed, 
23  Iowa,  410;  Crapo  v.  Stetson,  8  Met.  394; 
Packard  v.  Tisdale,  50  Me.  376 ;  Carondelet, 
Use  of  Renter,  v.  Picot,  38  Mo.  125;  Alexan- 
der v.  Helber,  35  Mo.  334;  Cooper  v.  Savan- 
nah, 4  Ga.  69;  Heine  v.  Levee  Comrs.  19 
Wall.  659,  22  L.  ed.  225;  Beniiett  v.  Mc- 
Whorter,  2  W.  Va.  441. 

The  form  of  procedure  to  collect  as  a  debt 
does  not  change  its  character. 

Lane  County  v.  Oregon,  7  Wall.  80,  19 
L.  ed.  105,  Chase,  Ch.  J. 

The  act  of  the  legislature  of  1897,  upon 
which  the  decree  complained  of  is  based,  is 


valid  and  constitutional,  it  is  only  directory 
to  officers  in  the  discharge  of  their  duties  as 
such,  and,  being  merely  directory,  consti- 
tutes no  part  of  a  contract. 

Com.  V.  Holmes,  25  Gratt.  775;  United 
States  V.  Kirkpatrick,  9  Wheat,  720,  736, 
737,  6  L.  ed.  199;  United  States  v.  Yanzandt, 
11  Wheat.  184,  6  L.  ed.  448. 

Messrs.  Hall  ft  Hall,  also  for  appellant: 

A  court  of  equity  should  not  interfere  to 
prevent  a  creditor  from  seizing  and  selling 
under  an  execution  any  property  which  he 
may  think  liable  to  it,  unless  the  property  be 
of  such  character  that  the  owner  cannot  be 
fully  compensated  by  the  verdict  of  a  jury 
giving  him  its  fair  market  value;  and 
this  can  only  be  where  property  is  of  such 
a  nature  that  it  may  fairly  be  supposed  to 
have  a  peculiar  sund  additional  value  in  the 
estimation  of  the  owner,  the  pretium  of- 
fectionis. 

2  Rob.  Pr.  (old  ed.)  225;  Randolph  v. 
Randolph,  3  Munf.  99;  Wilson  v.  Butler,  3 


unconstlttttional  so  far  as  it  revived  actions  al- 
ready barred. 

Bradford  v.  Shine,  13  Fla.  898.  7  Am.  Rep. 
239,  decided  before  Campbell  v.  Holt,  holds  that 
a  note  which  had  become  barred  under  a  statute 
providing  that  a  claim  against  a  decedent's  es- 
tate shall  be  "barred",  unless  exhibited  within 
two  years,  oonld  not  be  revived  by  an  ordinance 
of  the  constitutional  convention  suspending 
the  statute  during  the  war  period,  but  the  court 
evidently  distinguishes  between  such  a  statute 
of  "non  claim"  and  the  ordinary  statute  of  11m- 
Itations,  since  It  states,  arguendo,  that  the  legis- 
lature may,  by  the  repeal  of  a  statute  of  limita- 
tions, take  away  the  right  to  interpose  the  same 
aa  a  defense.  Both  these  points,  however,  seem 
to  be  obiter  diota,  as  the  court  held  that  the 
coastitntlonal  convention  In  adopting  the  ordi- 
nance exceeded  the  purpose  for  which  It  was 
convened,  namely,  to  conform  the  Constitution 
to  the  existing  political  conditions. 

The  point  was  not  Involved  In  Brian  v. 
Banks  (1868)  38  Oa.  300  (an  action  on  a  note), 
but  the  court  suggests  a  doubt  whether  the 
declaration  of  the  constitutional  convention 
that  the  statute  of  limitations  was  suspended 
during  a  certain  period  could  be  upheld  if  ap- 
plied to  a  right  against  which  the  bar  had 
fallen. 

Naught  V.  Oneal,  1  III.  2d  ed.  36  (an  action 
for  slander),  holds  that  the  repeal  of  a  statute 
of  limitations  does  not  affect  rights  already 
barred ;  and  Normal  School  Dlst.  Bd.  of  Edu.  v. 
Blodgett  (1895)  155  111.  441,  31  L.  R.  A.  70, 
repudiates  the  distinction  suggested  in  the  pre- 
vailing opinion  In  Campbell  v.  Holt,  and  holds 
that  a  right  of  defense  against  a  money  demand 
arising  from  the  complete  running  of  the  stat- 
ute of  limitations  is  within  the  protection  of 
the  14th  Amendment ;  and  that  case  is  followed 
by  Fish  V.  Farwell,  160  III.  236. 

To  the  same  effect  are  Stipp  v.  Brown  (1851) 
2  Ind.  647;  Right  v.  Martin,  11  Ind.  123; 
M'Klnney  v.  Springer  (1847)  8  Blackf.  506; 
Norrls  v.  Slaughter,  1  O.  Greene,  338  {obiter). 

Thompson  v.  Read,  41  Iowa,  48,  applied  the 
same  rule  to  an  amendment  taking  cases  aris- 
ing within  the  state  out  of  a  provision  of  the 
statute  of  limitations,  to  the  effect  that  the 
bar  of  the  statute  of  defendant's  residence  shall 
prevail  in  Iowa,  where  an  attempt  was  made  to 
apply  the  amendment  to  an  action  already 
barred  by  the  statute  of  defendant's  residence, 
45  L.  R.  A. 


and  so  by  the  existing  statute  of  Iowa  when 
the  amendment  was  adopted. 

Morrison  v.  Kendall,  6  Ind.  App.  212,  la  to 
the  same  effect. 

McCracken  County  v.  Mercantile  Trust  Co. 
(1886)  84  Ky.  344  (an  action  to  enforce  a  tax 
lien),  and  Lawrence  v.  Louisville  (1895)  96  Ky.  ' 
595,  27  L.  R.  A.  560  (an  action  eaf  delicto  * 
against  a  city),  hoJd  that  the  statute  of  limita- 
tions not  only  bars  the  remedy,  but  takes  away 
the  legal  right,  and  that  such  right  cannot  be 
revived  by  subsequent  legislation.  The  latter 
case  states  that  such  right  is  within  the  pro- 
tection of  the  provision  of  the  Kentucky  Consti- 
tution, that  all  "rights"  shall  continue  valid. 

Hagerstown  v.  Sehner,  37  Md.  180  (an  action 
against  a  town  to  recover  for  damages  by  a 
mob),  does  not  affirm  the  power  of  the  legisla- 
ture to  revive,  as  between  private  individuals, 
a  cause  of  action  completely  barred  by  the  ex- 
isting statute,  though  It  states  that  it  is  not 
clear  that  the  Maryland  decisions  Justify  a 
contrary  holding ;  but  It  holds  that  a  municipal 
corporation,  at  least,  cannot  acquire  any  vested 
right  under  the  statute  of  limitations  not  sub- 
ject to  legislative  control.  But  see,  with  refer- 
ence to  the  latter  point,  Lawrence  v.  Louisville 
(1805)  96  Ky.  595.  27  L.  R.  A.  560. 

The  Massachusetts  supreme  court  In  Wright 
V.  Oakley  (1843)  5  Met.  400,  holds  that  a  pro- 
vision of  the  Revised  Statutes,  excluding  the 
period  of  nonresldence  In  computing  the  limi- 
tation period,  did  not  apply  to  a  case  already 
barred,  and  intimates  that  it  would  be  ques- 
tionable whether  it  could  constitutionally  so 
apply. 

In  Brlgham  v.  Blgelow  (1847)  12  Met.  268, 
the  court  says  the  defendant  has  no  vested 
right  In  any  particular  limitation, — at  least  be- 
fore the  statute  of  limitations  in  force  at  the 
time  of  the  repealing  act  has  actually  run. 
The  time  In  that  case  had  not  fully  run. 

In  Prentice  v.  Dehon  (1865)  10  Allen,  863, 
and  Ball  v.  Wyeth  (1868)  99  Mass.  338,  the 
court  expresses  doubt  whether  the  legislature 
has  authority  to  revive  an  action  for  the  re- 
covery of  a  debt  already  barred  under  the  gen- 
eral statute  of  limitations,  but  the  point  was 
not  Involved  In  either  case. 

Blgelow  V.  Bemis  (1861)  2  Allen,  496,  states, 
arguendo,  that  the  legislature  cannot  remove 
the  bar  of  the  statute  of  limitations  after  It 
has  fallen,  and  In  Loring  v.  Boston  (1858)  12 
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Munf.  599;  Scott  v.  Halliday,  5  Munf.  103; 
Sampson  v.  Bryce,  5  Munf.  175;  Bowyer  v. 
Creigh,  3  Rand.  (Va.)  25;  Allen  v.  Free- 
land,  3  Hand.  (Va.)  175;  Randolph  v.  ISan- 
dolph,  6  Rand.  (Va.)  198;  Sims  v.  Harrison, 
4  Leigh,  340;  Kelly  v.  fifco^,  5  Gratt.  479; 
Summers  v.  Bean,  13  Gratt.  417. 

This  rule  applies  as  well  tx>  sales  under 
distraint  for  taxes  as  a  levy  under  an  exe- 
cution.    The  principle  is  the  same. 

Baker  v.  Binehard,  11  W.  Va.  244. 

A  bill  to  enjoin  the  collection  of  taxes  must 
allege  that  the  taxes  have  been  paid  off  and 
discharged. 

White  V.  Stender,  24  W.  Va.  616,  49  Am, 
Rep.  283;  Cooley,  Taxn.  p.  713;  Levyis  v. 
Spencer,  7  W.  Va.  689,  23  Am.  Rep.  619. 

The  bill  makes  no  allegation  of  irrepamble 
damage  from  the  sale  of  the  property 
"about"  to  be  levied  upon. 

Barton,  Ch.  Pr.  p.  431. 

Wyatt  is  not  estopped  from  proceeding  un- 


der the  act  of  February  25,  1897,  because  lie ' 
had  previously  undertaken  to  collect  same 
by  action  in  assumpsit. 

The  rule  requiring  consistency  of  action 
before  the  courts  is  no  arbitrary  rule,  but  one 
demanded  by  tJie  very  o4)ject  of  courts  of  jus- 
tice. Where,  then,  no  wrong  would  be  done 
to  the  court  or  to  other  parties  to  a  cause 
by  permitting  a  cliange  of  position,  a  change 
should  in  principle,  and  will  in  fact,  be  al- 
lowed. 

Bigelow,  Estoppel,  p.  604. 

The  legislature  has  the  constitutional 
right  to  extend  the  statute  of  limitation  in 
any  case,  where  it  has  not  fully  run,  unless 
there  be  a  constitutional  provision  prohibit- 
ing the  passing  of  any  retrospective  law. 
Our  Constitution  has  no  such  prohibition. 

nail  V.  Wehh,  21  W.  Va.  318;  Caperton  v. 
Martin,  4  W.  Va.  138,  6  Am.  Rep.  270;  Huff- 
man V.  Alderson,  9  W.  Va.  616 ;  Keller  v.  Jfp- 
Huffman,  15  W.  Va.  88;  Campbell  v.  Holt, 


Gray,  209,  and  Kinsman  v.  Cambridge,  121 
Mass.  558,  it  is  distinctly  held  that  a  statute 
extending  the  time  for  applying  for  an  assess- 
ment for  damages  for  land  taken  to  widen  a 
street  cannot  constitutionally  be  construed  ret- 
rospectiyely  so  as  to  revive  a  claim  already 
barred. 

It  is  not  competent  for  the  legislature  to  re- 
vive the  state's  lien  for  taxes  after  it  has  been 
extinguished  by  lapse  of  time.  To  do  so  would 
be  to  deprive  one  of  his  property  without  due 
process  of  law.  Kipp  v.  Elwell  (1896)  65  Minn. 
525,  33  L.  R.  A.  435. 

Davis  V.  Minor,  1  How.  (Miss.)  183,  28  Am. 
Dec.  325  (an  action  In  assumpsit),  holds  that 
the  right  to  set  up  the  completed  bar  is  a  vested 
right  which  cannot  be  destroyed  by  subsequent 
legislation.  The  court  construes  a  statute  ex- 
tending the  period  o<f  limitation  not  to  apply  to 
cases  already  barred,  but  states  that  if  It  did 
it  woald  be  retrospective  and  repugnant  to  the 
spirit  of  our  Institutions. 

Woart  V.  Wlnnlck,  3  N.  H.  473,  14  Am.  Dec. 
384  (an  action  on  a  note),  Rockport  v.  Walden, 
54  N.  H.  167,  20  Am.  Rep.  131,  and  Ryder  v. 
Wilson,  41  N.  J.  L.  9  (the  two  latter  cases  ap- 
plying the  rule  to  acts  attempting  to  revive 
claims  against  decedent's  estates  after  they  have 
been  barred  by  failure  to  present  them  within 
the  statutory  time),  hold  that  the  fall  of  the 
bar  creates  a  vested  right  beyond  legislative 
control. 

Johnson  v.  Wlnslow,  63  N.  C.  552,  states, 
arguendo,  that  the  legislature  has  no  power  to 
revive  a  right  of  action  after  It  is  barred ;  a 
query  as  to  the  existence  of  such  power  is  raised 
in  Pearsall  v.  Kenan,  70  N.  C.  472 ;  and  the 
quest  ion  determined  adversely  to  its  existence 
in  Whitehurst  v.  Dey,  00  N.  C.  542,  which  holds 
that  the  legislature  cannot  expose  a  debtor  to 
an  action  by  an  act  passed  after  the  statutory 
bar  has  become  a  full  defense. 

Schnell  v.  Jay,  4  Okla.  157,  holds  that  when 
the  full  time  has  not  expired  the  legislature 
may  extend  it,  Implying  that  if  it  had  expired 
it  could  not  be  extended. 

Baldro  v.  Tolmle,  1  Or.  176,  without  discuss- 
ing the  qaestion,  holds  that  the  repeal  of  a  stat- 
ute of  limitations  does  not  remove  a  completed 
bar,  and  there  is  an  intimation  to  the  same  ef- 
fect in  Pitman  v.  Bump,  5  Or.  17,  In  which, 
however,  the  terms  of  statute  enlarging  the 
period  of  limitations  were  construed  not  to  ap- 
ply to  actions  already  barred. 

Robb  V.  Harlan,  7  Pa  292  (assumpsit),  while 
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not  denying,  except  in  a  case  of  right  of  re- 
entry, the  power  of  the  legislature  to  restore  a 
right  of  action  barred  by  a  statute  of  limita- 
tions, (which,  it  states,  operates,  not  on  the 
right,  but  on  the  remedy),  says  that  nothing 
less  than  plain  and  unequivocal  language  will 
give  a  statute  such  effect. 

Glrdner  v.  Stephens  (18T0)  1  Heisk.  280.  2 
Am.  Rep.  700  (trespass  for  assault  and  bat- 
tlons  (which.  It  states,  operates,  not  on  the 
completed  bar  of  the  statute  of  limitations  as 
a  defense  is  a  vested  right  and  cannat  be  dis- 
turbed by  subsequent  legislation,  and  that  the 
amendments  of  the  Constitution  and  certain 
statutes  are  void  so  far  as  they  authorize  suits 
on  demands  ex  coniraotu  and  ex  delicto  already 
barred. 

The  doctrine  announced  in  Glrdner  v.  Steph- 
ens was  attacked,  but  reaffirmed.  In  Yancy  v. 
Yancy,  5  Heisk.  353,  18  Am.  Ilep.  5 ;  Mynatt  v. 
Mynatt,  6  Heisk.  311,  and  Mynatt  v.  Hubbs,  6 
Hefsk.  320. 

Harrison  v.  Henderson,  7  Helsk.  315.  docs 
not  affirm.  In  contradiction  to  Glrdner  v.  Steph- 
ens and  the  other  cases  In  Tennessee  to  the 
same  effect,  that  the  legislature  has  power  to  re- 
vive a  right  already  barred,  but  holds  that  the 
suspension  and  closing  of  the  courts  and  prac- 
tical cessation  of  all  dvil  remedy  for  the  en- 
forcement of  legal  rights  of  themselves  oper- 
ated to  stop  the  running  of  the  statute  of  limi- 
tations, and,  in  effect,  that  the  provision  of 
the  Constitution  as  to  the  suspension  of  the 
statute  was  merely  declaratory  of  a  result  al- 
ready accomplished.  The  court  says  that  in 
the  opinion  in  Glrdner  v.  Stephens  it  was  very 
decidedly  maintained  that  the  effect  ot  the  war 
and  the  closing  of  the  courts  did  not  prevent 
the  running  of  the  statute,  but  that  the  ques- 
tion was  not  authoritatively  decided  in  that 
case,  and  its  decision  was  expressly  waived. 

Wires  V. .Farr,  23  Vt.  41  (assumpsit),  holds 
that  an  act  which  suspends  the  statute  of  limi- 
tations while  defendant  is  out  of  the  state, 
though  by  its  terms  covering  prior  cases,  can- 
not by  retrospective  operation  defeat  any  rights 
completed  by  the  fall  of  the  bar.  See  also  Brad- 
ford V.  Brooks,  2  Aik.  (Vt.)  284,  16  Am.  Dec. 
715. 

Bowman  v.  Colfax,  17  Wash.  344,  holds  that 
the  legislature  cannot  revive  a  right  to  enforce 
a  lien  for  a  street  improvement  after  the  bar 
has  fallen. 

The  Wisconsin  cases  cited  under  the  first 
subdivision  of  the  note  involve  the  title  to  real 
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115  U.  S.  620,  29  L.  ed.  483;  Joynes,  Limi- 
tations, p.  15 ;  Sturm  v.  Fleming,  22  W.  Va. 
404,  31  W.  Va.  701. 

The  legislature  by  a  special  a<;t  passed 
March  1,  1865,  extended  the  time  to  the  sher- 
iff of  Randolph  county  to  ddstraioi  and  col- 
lect taxes,  and  the  same  was  psiseed  after  the 
sheriif's  right  to  distrain  haa  expired.  This 
act  was  held  valid. 

Bennett  v.  McWhorier,  2  W.  Va.  441. 

Messrs.  Robert  MoEldoi^iiey  and 
Tbomas  P.  Jacobs,  for  appellee: 

The  courts  of  equity  are  resorted  to  at  all 
times  to  restrain  a  threatened  trespass.  If 
Wyatt  waa  about  to  levy  that  was  sufficient. 

So  much  of  chapter  63,  Acts  1897,  as  is 
intended  to  apply  to  the  sheriffs  who  went 
out  of  office  in  1892,  is  unconstitutional . 

When  such  sheriffs  went  out  of  office  the 
law  relative  to  their  unfinished  business  was 
(Code,  §  11,  chap.  30,  p.  200)  :  "No  distress 
srhall  be  made  for  taxes  where  the  sheriff  or 
collector  has  had  more  than  two  years  to  col- 


lect the  same,  unless  it  be  for  taxes  returned 
delinquent  amd  sent  out  by  the  auditor  for 
collection  as  provided  by  law.  But  a  sheriff 
or  collector  of  a  former  term  may,  notwith- 
standing the  expiration  of  his  term  of  office, 
by  himself  or  deputies,  have  the  same  powers 
of  distress  and  sale  as  he  possessed  before 
said  term  expired,  and  which  right  of  dis- 
tress and  sale  shall  continue  for  Uie  term  of 
two  years  from  the  time  such  right  accrued ; 
but  no  deputy  shall  be  permitt«i  to  qualify 
for  such  collections  after  the  principal's  of- 
fice has  expired." 

Section  11,  art.  3,  W.  Va.  Const,  says: 
"Nor  shall  any  person  be  deprived  by  law  of 
any  right  or  privilege  because  of  any  act  done 
prior  to  the  passage  of  such  law." 

The  two  years  expired  on  the  31st  of  De- 
cember, 1894,  and  after  that  he  could  not 
make  distress.  More  than  two  years  passed 
after  the  expiration  of  the  two  years'  ex- 
tension before  the  passage  of  the  act  of  1897, 
and  during  all  this  time  he  could  make  no 


property,  but  do  not  insist  upon  the  distinction 
afterwards  made  In  Campbell  v.  Holt,  though 
Sprecker  v.  Wakeley,  after  citing  a  number  of 
cases  from  other  states  which  are  cited  under 
this  subdivision  in  support  of  the  doctrine  of 
vested  right  even  as  applied  to  cases  not  Involv- 
ing the  title  to  real  or  personal  property,  says 
that  If  It  can  be  maintained  that  when  the  rem- 
edy on  a  contract  is  gone  there  Is  a  vested  right 
to  set  up  the  bar,  a  fortiori,  should  a  party's 
Interest  or  right  In  real  property  acquired  by 
lapse  of  time  be  a  vested  right. 

But  the  applicability  of  the  doctrine  In  Wis- 
consin to  actions  not  Involving  title  to  real  or 
personal  property  is  placed  beyond  question  by 
Brown  v.  Parker,  28  Wis.  21,  which  refers  to 
the  fact  that  former  cases  involved  such  title, 
but  says  no  sound  distinction  can  be  based  on 
that  fact,  and  Eingartner  v.  Illinois  Steel  Co. 
(Wis.)  79  N.  W.  433  (an  action  for  personal  In- 
juries), which  says  that  the  statute  of  limita- 
tions when  fully  run  against  a  claim,  whether 
it  relate  to  the  title  to  real  or  personal  prop- 
erty or  a  money  demand  on  contract  or  sound- 
ing in  toi't.  creates  a  vested  right  within  the 
protection  of  the  Constitntion. 

The  former  of  these  two  cases  merely  In- 
volved the  question  whether  a  warrant  of  at- 
torney in  a  note  to  confess  Judgment  survived 
the  statutory  period,  and  the  latter,  whether 
two  citizens  of  another  state  could  maintain  an 
action  in  Wisconsin  upon  a  claim  for  personal 
injuries  barred  by  the  statute  of  their  domlcll. 
The  principle  involved,  however,  is  the  same  as 
that  treated  In  the  note. 

The  courts  of  Kansas,  Texas,  and  West  Vir- 
ginia have  decided  In  cases  in  which  the  point 
was  directly  involved  that  the  fall  Oif  the  bar 
against  an  action  not  involving  title  does  not 
create  a  vested  right  beyond  legislative  control, 
and  that  side  of  the  question  has  the  support  of 
intimations  in  some  of  the  New  York  cases, 
and  of  the  dictum  in  Bradford  v.  Shine,  13  Flu. 
393,  7  Am.  Rep.  239,  with  reference  to  the  or- 
dinary statute  of  limitations. 

Such  seems  also  to  be  the  effect  of  the  deci- 
sion in  Bates  v.  Cullum,  177  Pa.  633,  34  L.  R. 
A.  440,  although  the  fact  that  the  bar  of  the 
statute  had  become  complete  in  that  case  was 
not  discussed  by  the  court. 

Morton  v.  Sharkey,  McCahon,  113  (an  action 
on  a  note),  expresses  the  opinion  that  a  con- 
tract which  is  already  barred  by  existing  laws 
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cannot  be  revived,  but  the  decision  in  that  re- 
spect is  obiter,  since  the  note  in  suit  was  not 
barred  when  the  new  statute  was  passed ;  but 
in  Swickard  v.  Bailey  (1866)  3  Kan.  507  (an 
action  to  recover  a  debt),  it  was  held,  contrary 
to  the  dictum  in  Morto-n  v.  Sharkey,  that  a 
right  may  be  revived  by  repeal  of  the  statute 
after  the  bar  has  fallen.  This  case,  though  de- 
cided before  Campbell  v.  Holt,  makes  the  same 
distinction  between  actions  for  debt  and  actions 
to  recover  real  or  personal  property,  and  holds 
that  the  statute  of  limitations,  except  where  the 
title  to  real  or  personal  property  is  acquired, 
operates  only  on  the  remedy,  and  not  on  the 
right. 

The  question  seems  never  to  have  been  de- 
cided by  a  case  directly  in  point  in  New  York, 
except  as  concerns  the  right  of  appeal  (see 
Burch  V.  Newbury,  10  N.  Y.  394,  infra),  al- 
though there  are  intimations  in  favor  of  both 
sides.  Re  Latz,  33  Uun,  618,  states  arguend9, 
that  the  weight  of  authority  is  to  the  effect 
that  the  right  of  defense  derived  from  the  bar 
of  the  statute  of  limitations  Is  in  the  nature  of 
a  vested  one,  and  effective  as  against  subse- 
quent legislation ;  and,  on  the  other  hand,  Peo- 
ple V.  Starkweather,  10  Jones  &  S.  325,  says 
that  it  is  not  claimed  that  the  legislature  has 
no  power  to  give  by  statute  a  remedy  by  action 
for  a  cause  that  has  been  barred  ;  and  Uulbert 
V.  Clark,  128  N.  Y.  205,  14  L.  R.  A.  59,  states, 
(Mrguendo,  that  the  statute  of  limitations  does 
not,  after  the  prescribed  period,  destroy,  dis- 
charge, or  pay  the  debt,  but  simply  bars  the  rem- 
edy thereon,  and  that  the  right  and  obligation 
to  pay  the  same  remain,  and  the  legislature 
may  repeal  the  statute  and  restore  the  rem- 
edy,— citing  Campbell  v.  Holt,  115  U.  S.  620, 
29  L.  ed.  483. 

Bender  v.  Crawford,  33.  Tex.  745,  7  Am.  Rep. 
270,  held  that  an  amendment  of  the  Constitu- 
tion declaring  that  the  statute  of  limitations 
was  suspended  during  the  war  and  reconstruc- 
tion period  applied  to  a  note  barred  when  the 
amendment  was  adopted.  This  action  was  one 
for  recovery  on  a  note,  but  it  does  not  advert  to 
the  distinction  subsequently  made  by  Campbell 
V.  Holt,  and  has  been  cited  by  later  Texas 
cases  as  authority  for  the  position  that  even 
an  action  involving  the  title  to  property  could 
be  revived  after  the  full  statutory  period.  That 
case  Is  followed  by  Lewis  v.  Davidson,  51  Tex. 
251    (an  action  on  account),    and    Landa    v. 
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distress  whatever.  During  this  period  the 
plaintiff  acquired  a  permaneoit  vested  right 
to  have  his  property  exempt  from  any  dis- 
tress or  levy. 

The  said  J.  N.  Wyatt  having  elected  to 
bring  suit  against  J.  C.  McEldowney  for  the 
said  taxes,  and  the  said  J.  C.  McEldowney 
having  pleaded  nonassumpsit,  denying  the 
averment  of  the  declaration  as  well  as  filing 
a  set-off,  the  status  of  the  parties  to  this 
controversy  was  already  fixed  by  themselves, 
and  cannot  be  changed  by  enactment  of  any 
law  while  suit  is  pending. 

The  legislature  cannot  create  any  new 
ground  for  the  support  of  an  existing  action, 
nor  any  legal  bar  which  goes  to  deprive  a 
party  of  his  defense. 

Hope  Mut.  Ins.  Co.  v.  Fljfnn,  38  Mo.  483, 
90  Am.  Dec.  438;  Fisher  v.  Dabhs,  6  Yerg. 
119;  Tucker  v.  Bums,  2  Swan,  35;  8taie  ea 
rel.  Circuit  Atiy.  v.  Cape  Girardeau  d  8.  L, 
R.  Co.  48  Mo.  468.  See  also  Cooley,  Con«t. 
Lim.  5th  ed.  p.  449. 

Where  a  remedy  has  been  fully  barred  by 
the  statute  of  limitations,  the  legislature 
cannot  give  a  new  remedy  on  a  defunct  cause 
of  action. 

Wood,    Limitationfi     of     Actions,     336; 


Memphis  v.  United  States,  97  U.  S.  293,  24 
L.  ed.  920;  Ludwig  v.  Stewart,  32  Mich.  27 ; 
Nash  V.  Fletcher,  44  Miss.  609;  Cooley, 
Const.  Lim.  448 ;  Newhy  v.  Blakey,  3  Hen.  ft 
M.  57. 

Brannon,  P.^  delivered  the  opinion  of  the 
court: 

J.  N.  Wyatt  was  sheriff  of  Wetzel  county, 
and,  as  such,  held  tax  bills,  for  the  years 
1889,  1890,  1891,  and  1892,  against  John  C. 
McEldowney,  and  the  right  to  levy  had  be> 
come  barred  by  lapse  of  time.  Wyatt  insti- 
tuted an  action  of  assumpsit  in  the  circuit 
court  to  recover  the  taxes,  and  later  the  leg- 
islature passed  chapter  63,  Acts  1897,  giv- 
ing sheriffs  whose  terms  expire  in  December, 
1892  and  1896,  further  time  until  31st  De- 
cember, 1899,  to  levy  unpaid  taxes  for  the 
years  1889  to  1892,  inclusive.  After  this  act, 
Wyatt  dismissed  the  action  in  court  *'with- 
out  prejudice."  Later  McEldowi»^  obtained 
an  injunction  against  Wyatt  to  restrain  him 
from  a  meditated  levy  and  collection  of  said 
taxes,  which  having  been  perpetuated,  Wyatt 
appeals.  The  caae  turns  upon  the  question 
whether  said  act  of  the  legislature  is  consti- 
tutional.    It  is  claimed  that  it  is  unconsti- 


Obert,  78  Tex.  33  (an  action  not  involving  title 
to  property).  The  latter  case  cites  Campbell  v. 
Holt,  and  recognizes  the  distinction  there  made. 
To  the  same  effect  are  Caperton  v.  Martin,  4 
W.  Va.  138,  6  Am.  Rep.  270 ;  Hoffman  v.  Alder- 
son,  9  W.  Va  616,  which  intimates  that  the 
rule  would  be  different  in  respect  of  detinue  or 
ejectment ;  Keller  v.  McHolfman,  15  W.  Va.  64, 
which  recognizes  the  distinction,  and  the  prin- 
cipal case. 

Jones  V.  Jones  (1850)  18  Ala.  248,  which 
holds  that  the  completed  bar  of  the  statute  in 
the  state  in  which  a  contract  was  made  is  not  a 
defense  in  another  state  in  which  the  action  is 
brought,  says  that  the  bar  of  the  statute  does 
not  eztingnish  or  discharge  a  contract,  but 
merely  takes  away  the  remedy. 

e.  Revival  of  appeal  or  writ  of  error. 

The  right  to  revive  a  right  of  appeal  or  the 
right  to  a  writ  of  error  after  the  same  has  been 
barred  by  the  existing  statute  is  denied  in  Bond 
V.  First  Nat.  Bank,  5  Colo.  83 ;  Lewis  v.  Webb, 
8  Me.  326;  Wllloughby  v.  George,  5  Colo.  80; 
Atkinson  v.  Dunlap,  50  Me.  Ill ;  Woodman  v. 
Fulton,  47  Miss.  682 ;  Burch  v.  Newbury,  10  N. 
Y.  894  (the  latter  case  stating  that  the  re- 
vival of  such  a  right  would  violate  the  pro- 
vision of  the  New  York  Constitution  that  no 
one  shall  be  deprived  of  property  without  due 
process  of  law)  ;  Germanla  Sav.  Bank  v.  Sus- 
pension Bridge,  159  N.  Y.  862 ;  Trim  v.  McPher- 
son,  7  Coldw.  15 ;  Story  v.  Runkle,  32  Tex.  398 ; 
Bates  V.  Kimball,  2  D.  Chip.  (Vt.)  77;  and  is 
affirmed  in  Alvord  v.  Little,  16  Fla.  158 ;  Davis 
V.  Ballard.  1  J.  J.  Marsh.  563.  The  latter  case 
does  not  concede  that  the  same  rule  would  not 
apply  to  an  ordinary  statute  of  limitation,  but 
distinguishes  a  provision  limiting  the  time  for 
appeal  from  such  a  statute. 

II.  Criminal  actions. 

There  are  but  few  cases  directly  In  point  on 
the  question  whether  a  criminal  offense  against 
which  the  bar  of  the  statute  has  fallen  may  be 
revived  by  a  repeal  of  the  statute  or  an  enlarge- 
ment of  the  limitation  period. 
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The  New  Jersey  supreme  court  held  In  Moore 
V.  State,  43  N.  J.  L.  203,  that  a  statute  extend- 
ing the  time  for  the  prosecution  of  a  certain 
class  of  offenses  was  not  eao  post  facto  as  ap- 
plied to  a  crime  already  barred  according  to  the 
pre-existing  statute  of  limitations;  but  this 
case  was  reversed  by  the  court  of  errors  and  ap- 
peals, the  chancellor  and  five  of  his  associates 
holding  that  the  act  as  so  applied  was  e«  post 
facto,  and  the  chancellor  and  six  of  his  asso- 
ciates, that,  as  so  applied,  it  was  Invalid  as  de- 
vesting a  vested  right. 

The  dissenting  opinion  of  Van  Syckle,  J.,  ac- 
cepts as  exhaustive  the  definition  of  es  post 
facto  laws  given  by  Blackstone  and  explained 
by  Mr.  Justice  Chase,  in  Calder  v.  Bull,  8  Dall. 
386,  1  L.  ed.  648.  and  holds  that  the  case  at  bar 
does  not  come  within  such  definition.  The  pre- 
vailing opinion,  however,  holds  that  the  defini- 
tion is  not  exhaustive,  and  that  the  case  comes 
within  the  prohibition  of  ew  post  facto  laws 
when  construed  in  view  of  the  reasons  prompt- 
ing Its  adoption.  With  reference  to  the  other 
point  taken  by  the  prevailing  opinion,  the  dis- 
senting opinion  holds  that  the  expiration  of  the 
statutory  period  confers  no  vested  right  to  Im- 
munity from  punishment. 

State  V.  Sneed,  25  Tex.  Snpp.  66,  holds  that 
an  ofFense  barred  by  the  statute  of  limitations 
when  the  Code  went  into  effect  was  not  revived 
by  the  Code,  and  that  the  Code,  if  construed  to 
apply  to  such  an  offense,  would  be  ew  post 
facto. 

Thompson  v.  State,  64  Miss.  740,  holds,  with- 
out discussion,  that  the  repeal  f>f  a  statute  lim- 
iting the  time  for  a  criminal  prosecution  does 
not  apply  to  prior  offenses  already  barred. 

People  V.  Lord,  12  Hun,  282,  simply  con- 
strues a  statute  extending  the  time  for  finding 
an  indictment  not  to  apply  to  past  offenses  be- 
fore barred,  and  does  not  pass  upon  the  ques- 
tion as  to  the  constitutionality  of  a  statute  ap- 
plicable to  such  offenses. 

Com.  V.  Duffy,  96  Pa.  506,  42  Am.  Rep.  554. 

is  not  in  point,  since  the  time  had  not  expired 

when  it  was  extended. 

G.  H.P. 
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tuiioiMil,  because  it  is  special  legislation; 
but  as  it  applies  to  sheriffs  of  all  counties, 
and  suoh  taxes  therein,  it  does  not  seem  so 
to  me.  The  act,  it  is  true,  applies  only  to 
certain  claims  of  sheriffs  ai^  taxes;  but, 
surely,  the  legislature  can  select  all  of  a 
class  which  may,  in  i4;s  judgment,  call  for 
legislation.  It  may  select  certain  trades,  vo- 
cations, or  men  as  distinguished  from  women, 
or  minors  as  distinguished  from  adults,  or 
sane  people  as  distinguished  from  the  insane, 
and  enaot  such  legislation  as  may,  in  its 
judgment,  be  a  requisite  for  them,  without 
.the  enactment  falling  under  the  inhibititon  of 
the  Constitution  relating  to  special  legisla- 
tion. "A  statute  relating  to  persons  or 
things  as  a  class  is  a  general  law;  one  re- 
lating to  particular  persons  or  things  of  a 
class  is  spK9cial."  Sutherland,  Stat.  Oonstr. 
p.  149;  WJieeler  v.  Philadelphia,  77  Pa.  338; 
Ea  parte  Lichtenatein,  67  Gal.  359.  This 
act  operates  uniformly  on  all  persons  and 
things  of  a  class. 

It  is  said  that  the  title  of  the  act  is  bad, 
as  it  does  not  fully  specify  its  object.  The 
title  is  "An  Act  Extending  the  Time  in 
Which  Distraint  and  Sale  may  be  Made  for 
Taxes,"  and  the  enactmeivt  in  the  act  relates 
only  to  certain  sheriffs  and  taxes  for  certain 
years.  It  is  plain  that  what  the  act  does 
enact  is  covered  by  the  title,  as  the  enact- 
ment is  narrower  than  the  title.  Its  enacts 
ment  contains  nothing  not  contained  in  the 
title.  The  Constitution  does  not  require  that 
^the  subject  of  the  bill  shall  be  specifically 
and  exactly  expressed  in  the  title;  henoe  we 
conclude  that  any  expression  in  the  title 
which  calls  attention  to  the  subject  of  the 
bill,  although  in  general  terms,  is  all  that  is 
required."  Sutherland,  Stat.  Oonstr.  p.  96. 
The  same  book  tells  us  that  the  title  "may  be 
general,  but  must  be  specific  enough  to  an- 
swer reasonably  the  purpose  for  which  the 
subject  is  required  to  be  expressed  in  the 
title.  When  the  subject  is  stated  in  the  title, 
the  Constitution  is  so  far  complied  with  that 
no  criticism  of  the  mode  of  statement  will 
affect  tiie  validity  of  the  act.  The  statute 
is  valid  in  such  a  case.  The  degree  of  par- 
ticularity in  expressing  the  subject  in  the 
title  is  left  to  the  discretion  of  the  legisla- 
ture. No  particular  form  has  been  pre- 
scribed in  the  Constitution  for  expressing  the 
subject  or  purpose  of  a  statute  in  its  titf^. 
It  need  not  index  the  details  of  the  act,  nor 
give  a  svnopsis  of  the  means  by  which  the 
object  of  the  statute  is  to  be  effectuated  by 
the  provisions  in  the  body  of  the  act."  See 
^tate  V.  Minee,  38  W.  Va.  126. 

The  main  question,  however,  is  whether  the 
act  is  invalid  because  it  revives  the  remedy 
of  levy  after  it  had  been  barred  by  limitsr 
tions.  It  is  contended  that,  while  the  legis- 
lature may  extend  the  statute  of  limitations 
as  to  actions  not  yet  barred,  it  cannot  renew 
A  barred  remedy.  Where,  under  the  statute, 
title  to  property,  real  or  personal,  has  vested, 
it  is  just  as  good  a  title  as  if  conferred  by 
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grantor  will  {Parkershurg  Industrial  Co.  v. 
SchiUtg,  43  W.  Va.  470),  and  retroactive 
legislation  cannot  destroy  that  title  [Hall 
V.  Webb,  21  W.  Va.  318) ;  but  retroactive 
legislation,  merely  because  it  is  retroactii^, 
is  not  unconstitutional  or  void,  unless  it  im- 
pairs contracts  or  right  of  property,  and 
there  is  no  vested  right  in  a  mere  defense  to 
a  personal  demand^  and  statutes  of  limita- 
tions relate  only  to  the  remedy,  and  may  re- 
vive a  remedy  once  barred,  as  held  in  this 
state  in  Huffman  v.  Aldereon,  9  W.  Va.  616, 
and  Keller  v.  MoHuffman,  16  W.  Va.  64. 
Perhaps  the  weight  of  authority  elsewhere  is 
the  other  way;  but  Wood,  Limitations  of  Ac- 
tions, 41,  though  oonteoiding  that  wisdom 
would  dictate  to  the  contrary,  admits  that 
the  decision  of  the  United  States  Supremo 
Court  in  Campbell  v.  Haverhill,  156  U.  6. 
620,  39  L.  ed.  283,  that  in  actions  upon  con- 
tract, or  in  any  class  of  actions  in  which  a 
party  does  not  become  invested  with  the  title 
to  property  by  the  statute  of  limitations,  the 
legislature  may,  by  repealing  the  statute, 
even  after  the  right  of  action  is  barred,  re- 
store to  the  plaintiff  his  remedy,  and  devest 
the  other  party  of  the  statutory  bar,  is  based 
on  correct  reasoning.  If  even  the  demand  in 
this  case  were  based  on  contract,  these  prin- 
ciples would  apply,  but  taxes  are  not  a  con- 
tract or  debt.  Hinohman  v.  Morris,  29  W. 
Va.  673.  Were  it  a  contract,  it  might  with 
more  force  be  said  that  the  law  in  force  when 
the  contra<?t  was  made  would  be  part  of  it; 
but,  being  a  mere  tax,  there  can  be  no  plausi- 
bility or  color  for  saying  that  the  act  is  un- 
constitutional as  affecting  a  contract. 

There  is  another  reason  against  the  in- 
junction. The  sheriff  had  not  levied  on  any- 
thing. The  taxes  were  not  illegal,  but  ad- 
mitted to  be  legal.  In  White  v.  Stender,  24 
W.  Va.  615,  49  Am.  Rep.  283,  it  is  held  that 
injunction  does  not  lie  to  prevent  sale  of  per- 
sonalty levied  on  for  taxes,  unless  it  be  of 
peculiar  value,  as  full  remedy  exists  by  suit 
at  law.  How  can  we  assume  in  advance  that 
the  sheriff  would  levy  on  property  of  such 
peculiar  value  that  an  action  at  law  would 
not  give  indemnity  for  it?  I  do  not  see  how 
the  action  for  the  taxes  is  material.  It  was 
dismissed  "without  prejudice;"  but,  ifit  had 
not  been,  Wyatt  had  a  right  to  the  remedy 
afterwards  given  him  by  the  legislature,  and 
could  adopt  either  he  ohose. 

Therefore  toe  ret*er«etA6  decree,  and  dismiss 
the  bill  and  injunction,  but  without  prejudice 
to  McEldowney's  right  to  an  action  at  law 
upon  the  sheriff's  ^nd  or  otherwise  to  re- 
cover moneys  alleged  to  be  due  him  from 
Wyatt  as  sheriff,  for  fee  bills  and  other 
claims  placed  in  the  hands  of  said  sheriff 
by  McEldowney,  as  he  alleges.  They  cannot 
be  allowed  as  set-off  on  payments  against 
taxes,  for  reasons  stated  in  Miller  v.  Wise* 
ner,  45  W.  Va.  59  (decided  this  term). 

Rehearing  denied. 
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WISCONSIN  SUPREME  COURT. 


Frank  B.  LAWTON,  Kcspt, 

V. 

E.  A.  CHILTON  et  al.,  Defts,, 

and 
Robert  A.  WAITE  et  al.,  Appta. 


( 


.Wis. 


) 


1.  A  siibcoiitractor  tvIio  haa  agreed 
-with  the  contractor  to  carry-  malla  in 

accordance  with  the  contract  between  the 
United  States  and  the  contractor,  in  which 
the  latter  assumes  liability  to  any  person  ag- 
grieved by  his  defaults,  is  not  liable  upon  his 
contract  to  a  postal  employee  for  personal  in- 
juries caused  by  the  subcontractor's  negli- 
gence. 

a.  A  subcontractor  for  transportation 
of  malla  Is  liable  In  tort  for  negligence 
resulting  in  damages  to  a  postal  employee, 
who  Is  a  stranger  to  the  contract,  but  who  Is 
being  carried  in  compliance  with  the  contract. 

8.  The  doctrine  tKat  a  servant  cannot 
recover  for  tbe  negrllirence  of  a  coem- 
ployee  applies  only  in  an  action  between 
the  master  and  the  servant,  and  is  no  defense 
in  an  action  l>etween  two  servants. 

4»  Tlie  learlslatnre  Has  poiver  to  alter 
a  statute  of  limitations  as  to  existing 
causes  of  action. 

S.  A  general  enactment  by  tbe  legis- 
lature not  referred  to  in  th«  title  of  the 
chapter  containing  it,  is  not  repugnant  to 
Const,  art.  4,  |  18,  as  the  latter  refers  solely 
to  private  and  local  bills. 

(May  16,  1809.) 

APPEAL  by  defendants  Waite  ei  al.  from 
orders  of  the  Circuit  Court  for  Wauke- 
0hA  County  overruling  demurrers  to  a  com- 
plaint filed  to  hold  defendants  liable  under 
their  oon tract  to  carry  the  United  States 
mail  for  injuries  caussed  to  plaintiff  vrhile 
upon  the  mail  wagon  in  the  performance  of 
his  duty.  Reversed  in  part;  affirmed  in 
part. 

Statement  by  Dodge,  J. : 

Appeal  from  order  overruling  demurrer  to 
a  complaint,  which  alleges  that  the  defend- 
ants E.  A.  Chilton,  as  principal,  and  J.  E. 
Chilton  and  R.  S.  Garr,  as  sureties,  entered 
into  a  contract  with  the  United  States, 
whereby  it  is  agreed  that  they  will  carry  the 
mails  from  the  stations  to  the  postofiice  in 
the  city  of  Milwaukee  from  July  1,  1895,  to 
June  30,  1899,  in  a  safe  and  secure  manner, 
free  from  wet  or  other  injury,  in  wagons  of 
a  style  and  design  to  be  prescribed  by  the 
postmaster  general,  and,  by  the  fourth 
clause,  will  be  accountable  and  answerable  in 
damages  to  the  United  States  or  any  person 
aggrieved  for  faithful  performance  by  the  said 

Note. — The  decision  in  the  above  case  is  a 
novel  one. 

On  the  question  of  the  liability  of  a  servant 
to  third  persons  for  his  own  negligence  or  non- 
feasance, see  note  to  Mayer  v.  Thompson-Hutch- 
ison Bidg  Co.  (Ala)  28  L.  R.  A.  433.  and  Dur- 
kin  V.  Kingston  Coal  Co.  (Pa.)  29  L.  R.  A.  808. 
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contractor  of  all  duties  and  obligations  here- 
in assumed,  or  which  are  now  or  may  here- 
after be  imposed  by  law  in  this  behalf;  and. 
further,  to  be  so  answerable  and  accountable 
in  damages  for  the  careful  and  faithful  con- 
duct of  the  person  or  persons  who  may  be 
employed  by  said  contractor,  and  to  wbon: 
the  said  contractor  shall  commit  Che  oare  &dc 
transportation  of  the  mails,  and  the  faithfu. 
performance  of  the  duties  which  are  or  may 
by  law  be  imposed  upon  such  person  or  per- 
sons in  the  care  and  transportation  of  said 
mails.  The  same  paragraph  also  prohibit^ 
the  employment  of  subordinates  under  six- 
teen years  of  age,  of  bad  morals,  or  who  have 
not  taken  the  oath  required  by  law.  The 
fifth  paragraph  requires  contractor  to  di^• 
charge  any  driver  or  other  employee  when  re 
quired  by  the  Postmaster  General,  and  also 
prohibits  the  carriage  of  parcels  except  a-> 
contained  in  the  mail;  and  the  ninth:  '^o 
convey,  whenever  requested  so  to  do,  one  rail- 
way postoffioe  clerk,  a  substitute,  or  a  mes- 
senger, on  the  driver's  seat  of  each  wagon." 
A  series  of  general  stipulations  and  agree- 
ments follow,  providing  for  changes  in  senr- 
ice,  and  that  for  any  failure  in  certain  de- 
tails of  carrying  of  the  mails,  ''or  for  any 
other  delinquency  or  omission  of  duty  un- 
der this  contract,"  the  contractor  shall  for- 
feit, and  there  may  be  withheld  from  his  pay. 
such  sum  as  the  Postmaster  General  may  im- 
pose as  fines  or  deductions ;  and  further  prc- 
viding  for  annulment  in  case  of  repeated 
breaches  or  violations  of  the  postal  lawj,  and 
that  such  amendment  ahall  not  impair  the 
right  of  the  United  States  to  claim  dam- 
ages under  the  contract,  but  such  damige? 
may,  for  the  purpose  of  set-ofT  or  counter- 
claim, be  assessed  and  liquidated  by  tbe  au- 
ditor of  the  treasury  for  the  postoflSce  de- 
partment, and  that  the  contract  is  to  be  sub- 
ject to  all  the  conditions  imposed  by  law  and 
the  several  acts  of  Congress  relating  to  post- 
offices  and  post  roads, — ^for  which  tiie  gov- 
ernment was  to  pay  Chilton  $6,666  per  year. 
On  February  23,  1895,  the  defendant  Robert 
A.  Waite,  as  subcontractor,  and  defendant^ 
Alexander  McWhorter  and  J.  A.  Waite,  of 
Waukesha,  as  sureties,  entered  into  a  writ- 
teift  agreement  with  E.  A.  Chilton,  whereii. 
said  Waite,  together  with  his  sureties,  under- 
took and  bound  themselves,  for  $4,800  per  ar. 
num,  "to  transport  the  United  States  mail 
on  said  route  from  July  1,  1895,  to  June  30. 
1899,  at  such  times  and  upon  such  schedule- 
as  the  Postmaster  Greiieral  may  direct-,  an*I 
in  full  compliance  with  the  postal  laws  aihi 
regulations^  and  subject  to,  and  in  compli- 
ance with,  all  of  the  requirements  of  saiJ 
party  of  the  first  part  under  said  eontrart 
with  the  United  States,  for  $4,800  per  an- 
num." It  was  agreed  that  liability  for  all 
fines  and  deductions  imposed  by  the  Post- 
master General  should  be  assumed  by  ib« 
subcontractor,  and  that,  in  case  of  any  fail- 
ure or  refusal  by  the  party  of  the  second 
part  to  perform  the  mail  service  therein  pro- 
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^ided  for,  then  the  sum  stipulated  should 
become  immediately  due  and  payable  to  the 
party  of  the  first  part  as  liquidated  damages. 
Upon  the  back  of  this  subcontract  were  printr 
ed  numerous  provisions,  described  as  the 
principal  requirements  of  the  contract  be- 
tween the  United  States  and  the  principal 
contractor,  to  which  contiuct  such  subcon- 
tract  was  subject.  Those  specifications  reit^ 
erated  many  of  the  requirements  as  to  the 
manner  of  carrying  the  mail ;  kind  of  wagons 
to  be  used ;  taking  of  oath  by  every  employee; 
carriage  of  one  railway  postal  clerk,  a 
substitute  or  messenger,  on  the  driver's  seat ; 
that  employees  shall  be  over  sixteen  years  of 
age,  of  good  moral  character,  and  able  to 
read  and  write^  and  must  take  oalh  and 
wear  regulation  cap;  and  that  the  principal 
contractor  agrees  "to  be  accountable  in  dam- 
ages to  the  United  States,  or  any  person  ag- 
srrieved,  for  any  failure  to  faithfully  per- 
form the  obligations  aHBumed  by  the  con- 
tractor, or  imposed  by  law  on  him  or  the  per- 
sons employed  by  him,  in  the  care,  trans- 
portation, or  custody  of  the  mails."  The 
complaint  then  goes  on  to  allege  that  the 
plaintiff  was  a  railway  postal  clerk,  required 
by  his  duty  to  ride  from  the  Chicago  A, 
Northwestern  Railway  station,  in  Milwau- 
kee, to  the  postotfioe  with  the  mails,  in  de- 
fendants' wagon,  and  was  so  riding  on  April 
1,  1897;  that  on  said  day  the  defendants 
failed  to  use  in  said  service  a  first-class 
horse,  but  knowingly  used,  attached  to  said 
wagon,  a  vicious,  kicking,  runaway  horse, 
unsuitable  and  dangerous;  that  they  failed 
to  have  or  keep  wagon,  horse,  and  harness  in 
good  order  and  appearance,  so  as  to  perform 
the  service  safely,  or  without  injury  to  the 
plaintiff,  but,  on  the  contrary,  that  the  wag- 
on was  out  of  repair,  furnished  with  no 
brake,  the  horse  was  vicious,  kicking,  and  a 
runaway,  and  unsuitable,  the  harness  was 
not  in  good  order,  but  old,  weak,  and  out  of 
repair,  too  large  for  the  horse,  and  the  hold- 
back straps  were  not  of  sufficient  8ti*ength  to 
be  used  on  said  wagon  to  keep  it  from  run- 
ning on  the  horse,  and  were  broken,  and  that 
the  defendants  failed  to  furnish  a  proper, 
safe,  or  competent  driver  for  the  service 
aforesaid,  but,  on  the  contrary,  furnished  a 
driver  who  was  a  cripple,  and  wholly  inoom- 
petent,  unsafe,  and  unsuitable  for  the  serv- 
ice,— all  to  the  knowledge  of  the  defendants ; 
that  on  the  way  to  the  postoffice,  (X)ming  to 
a  descent  in  the  street,  the  wagon,  by  reason 
of  the  aforesaid  defects  in,  and  unsuitable- 
ness  of«  said  harness  and  wagon,  and  in- 
competency and  unsultableness  of  the  driver, 
commenced  to  run  against  the  horse,  which 
commenced  to  kick,  whereupon  the  driver,  by 
reason  of  his  incompetency  and  unsultable- 
ness, was  unable  to  hold  the  horse,  and  care- 
lessly and  negligently  dropped  the  reins,  bo 
that  the  horse  was  free  to  and  did  run  away, 
and  collided  with  an  express  wagon,  tipping 
over  the  mail  wagon,  and  injuring  the  plain- 
tiff who  was  in  the  exercise  of  due  and  prop- 
er care  and  diligence,  and  guilty  of  no  negli- 
gence contributing  to  the  injury.  The  com- 
plaint concludes  with  the  allegation  that  said 
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injuries  were  caused  solely  by  reason  of  tlie 
uefendants'  failure  to  perform  and  discharge 
the  duties  and  obligations  which  they  had  as- 
sumed under  and  by  virtue  of  said  contracted. 
The  original  contractor  and  sureties  were  not 
served.  Robert  A.  Waite,  the  subcontractor, 
by  himself  and  ^his  two  sureties  together, 
served  separate  general  demurrers,  which 
were  overruled,  from  which  orders  separate 
appeaJe  were  taken. 

Messrs,  D.  8.  Tnllar  and  H.  C.  Waite, 

for  appellants: 

Where  a  contractor  does  work  under  the 
direction  of  an  employee  or  his  agent  and 
subject  to  his  control,  the  contractor  is  a 
mere  servant  of  his  employer.  And  this,  too, 
although  the  employer  should  never  exercise 
such  control. 

Uughbanks  v.  Boston  Investment  Co.  92 
Iowa,  267;  Waters  v.  Oreenleaf,  Johnson 
Lumber  Co.  115  N.  C.  648;  Jensen  v.  Bar- 
hour,  15  Mont.  582;  Cincinnati  v.  Stone,  & 
Ohio  St.  38;  Speed  v.  Atlantic  d  P.  R.  Co. 
71  Mo.  303;  Annett  v.  Foster,  1  Daly,  502; 
Linnehan  v.  Rollins,  137  Mass.  123,  50  Am. 
Rep.  287 ;  Norwalk  Gaslight  Co.  v.  Norwalk, 

63  Conn.  495. 

As  to  the  effect  of  reserving  the  right  to 
dismiss  any  of  the  contractor's  servants  it 
is  held  that  a  contractor  under  such  restric- 
tion is  a  servant. 

Chicago  v.  Joncy,  60  111.  383;  Larson  y. 
Metropolitan  Street  R.  Co.  110  Mo.  234,  16 
L.  R.  A.  330;  Blum  v.  Kansas,  84  Mo.  112, 

64  Am.  Rep.  87;  Faren  v.  Sellers,  39  La. 
Ann.  1011. 

Servants  who  are  employed  and  paid  by 
one  person  may  nevertheless  be  ad  hoc  the 
servants  of  another  in  a  particular  transac- 
tion, and  that,  too,  even  where  their  general 
employer  is  interested  in  the  work. 

Oil  Creek  d  A.  River  R.  Co.  v.  Keighron, 
74  Pa.  310;  i/ii/f  v.  Ford,  126  Mass.  24,  30 
Am.  Rep.  646 ;  King  v.  New  York  0.  d  H.  R.  R. 
Co.  66  N.  Y.  181,  23  Am.  Rep.  37;  Hexamer 
V.  Wehh,  101  N.  Y.  377,  54  Am.  Rep.  703; 
Atwood  V.  Chicago,  R.  I.  d  P.  R.  Co.  72  Fed. 
Rep.  447. 

The  true  test  of  a  contractor  would  seem 
to  be  that  he  rendered  the  service  in  the 
course  of  an  independent  occupation,  repre- 
senting the  will  of  his  employer  only  as  to  the 
result  of  his  work,  and  not  as  to  the  means 
by  which  it   is  accomplished. 

Kuehn  v.  Milwaukee,  92  Wis.  263;  Hwr- 
per  V.  Milwaukee,  30  Wis.  365;  Hexamer  v. 
Wehh,  101  N.  Y.  377,  54  Am.  Rep.  703;  Rob- 
inson V.  Wehh,  11  Bush,  464;  Andrews  v. 
Boedccker,  17  111.  App.  213;  Savannah  d  W. 
R.  Co.  v.  Phillips,  90  Ga.  829. 

He  may  be  a  contractor  as  to  part  of  the 
work  and  a  servant  as  to  part. 

McCarthy  v.  Second  Parish,  71  Me.  318,  36 
Am.  Rep.  320;  Hale  v.  Johnson,  80  111.  185. 

The  plaintiff  has  shown  the  driver  of  the 
wVLgon  to  be  his  fellow  servant,  and  the  horse, 
harness,  and  wagon  wherein  he  alleges  negli- 
gence were  all  within  the  immediate  su- 
pervision, control,  and  approval,  and  under 
the  direction,  of  their  common  master,  the 
United  States  government. 
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Kuehn  v.  Milwaukee,  92  Wis.  263;  Har- 
per V.  Miltoaukee,  30  Wis.  365. 

Plaintiff  was  not  a  passenger  or  stranger 
on  the  mail  wagon^  but  it  was  part  of  his 
official  duty  to  be  there  and  aooompany  the 
mails  in  the  wagon  from  the  depot  to  the 
postoffice. 

This  brings  the  case  within  the  rule  laid 
down  in  Vich  v.  New  York  C.  d  H.  R.  R.  Co. 
95  N.  Y.  267,  47  Am.  Dec.  36,  and  the  plain- 
tiff upon  his  own  showing  is  not  entitled  to 
recover. 

The  title  of  chapter  380  is  "An  Act  to 
Provide  for  the  Immedia4»  Taking  Effect  of 
Certain  Sections  of  the  Statute  of  1898,  as 
Reported  by  the  Revisers  and  the  Joint  Com- 
mittee on  Revision,  and  to  Amend  Chapter 
288,  Laws  of  1897,"  etc.  Nothing  contained 
in  the  title  to  this  act  in  any  manner  inti- 
mates any  repeal  or  amendment  of  chapter 
304,  Laws  of  1807. 

A  statute  can  never  have  an  operation  be- 
yond the  purpose  set  forth  in  the  title. 

Bates  V.  NeUorij  49  Mich.  459;  Booth  v. 
Eddy,  38  Mich.  245;  Re  New  York,  99  N. 
Y.  677;  Relyea  v.  Tomahawk  Pulp  d  Paper 
Co.  (Wis.)  78  N.  W.  412. 

The  breach  of  an  indemnity  bond  occurs 
only  when  the  injured  party  has  recovered 
judgment  against  the  principal  obligor,  in 
this  case  E.  A.  Chilton. 

Gilbert  v.  Wiman,  1  N.  Y.  650,  49  Am. 
Dec.  359. 

The  liability  of  a  surety  is  measured  by, 
and  will  not  be  extended  beyond,  the  strict 
terms  of  his  contract. 

Bopewell  y,  McGrew,  50  Neb.  789;  De- 
Camp  V.  Bullard,  22  Misc.  441 ;  Union  Bank 
V.  Cloosey,  10  Johns.  271. 

Messrs.  Bird,  RoKers,  A  Bird,  for  re- 
spondent : 

Whenever  any  person  enters  into  a  contract 
with  the  state  or  United  States  whereby  he 
obligates  himself  to  the  performance  of  cer- 
tain duties  in  which  the  public  are  interest- 
ed, he  is  liable  to  any  person  sustaining  dam- 
ages in  consequence  of  a  breach  of  such  con- 
tract, and  such  injured  person  may  maintain 
an  action  to  recover  the  same,  although  not 
a  party  named  in  the  contract. 

Shearm.  &  Redf.  Neg.  5th  ed.  §  118;  Fel- 
lou^s  V.  Oilman,  4  Wend.  414;  Robinson  v. 
Chamberlain,  34  N.  Y.  389,  90  Am.  Dec.  713 ; 
Fulton  F.  Ins.  Co.  v.  Baldwin,  37  N.  Y. 
648;  McMahon  v.  Second  Ave.  R.  Co.  75  N. 
Y.  231;  Jones  v.  New  Haven,  34  Conn.  1; 
State,  Baltimore,  v.  Norwood,  12  Md.  194; 
State  V.  Wood,  51  Ark.  206;  Hayes  v.  Porter, 
22  Me.  371 ;  Nickerson  v.  Thompson,  33  Me. 
433 ;  Tardos  v.  Bozant,  1  La.  Ann.  199. 

Where  one  person,  for  a  valuable  consid- 
eration, engages  with  another  to  do  some  act 
for  the  benefit  of  a  third  person,  the  la4;ter 
may  maintain  an  action  against  the  promis- 
or for  breach  of  the  engagement. 

McDowell  V.  Laev,  35  Wis.  171;  Bassett 
V.  Hughes,  43  Wis.  319;  Johannes  v.  Phenix 
Ins.  Co.  66  Wis.  50,  57  Am.  Rep.  248;  Grant 
V.  Diebold  Safe  d  Lock  Co.  77  Wis.  72;  Lar- 
son V.  Cook,  85  Wis.  564. 

Whenever  one  owes  another  a  duty, 
45  L.  R.  A. 


whether  such  duty  is  imposed  by  voluntary 
contract  or  by  statute,  a  breach  of  such  duty 
causing  damage  gives  a  cause  of  action,  ir- 
respective of  any  special  relations  between 
the  parties. 

Cooley,  Torts,  654;  Shearm.  &  Redf.  N^. 
§§  4,  8,  13;  Thomas  v.  Winchester,  6  N.  Y. 
397,  57  Am.  Dec.  455;  Willy  v.  Mulledy,  78 
N.  Y.  310,  34  Am.  Rep.  536;  Pauley  v.  Steam 
Gauge  d  Lantern  Co.  131  N.  Y.  90,  15  L.  R. 
A.  194;  Knisley  v.  Pratt,  148  N.  Y.  378,  32 
L.  R.  A.  367 ;  Huda  v.  American  Glucose  Co, 
154  N.  Y.  481,  40  L.  R.  A.  411. 

Persons  under  contract  with  the  govern- 
ment for  carrying  mails  are  not  officers  of 
the  government  in  the  sense  of  being  exempt 
from  liability  for  defaults  of  their  subordi- 
nates, but  simply  contractors,  and  are  liable 
to  third  persons  for  injuries  sustained 
through  the  negligence  or  default  of  their 
agents  or  employees,  even  without  specific 
stipulations  to  that  effect  in  their  contracts 

Mechem,  Agency,  §  594 ;  Mechem,  Pub.  Off. 
§§  416,  664;  Wharton,  Neg.  §  296;  Old  Col- 
ony R.  Co.  V.  Slavens,  148  Mass.  363;  Saw- 
yer V.  Corse,  17  Gratt.  230,  99  Am.  Dec.  445; 
Hale  V.  Grand  Trunk  R.  Co.  60  Vt  605,  1  L. 
R.  A.  187;  Ford  v.  Pdrker,  4  Ohio  St.  576; 
Collett  V.  London  d  N.  W.  R.  Co.  16  Q.  B. 
984;  Bishop  v.  Williamson,  11  Me.  495;  Cole- 
man V.  Frazier,  4^  Rich.  L.  146,  53  Anu  Dec 
727 ;  ChHsty  v.  Smith,  23  Vt.  663. 

Dodge,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  complaint  is  very  lon^,  and  some- 
what ambiguous,  as  to  Whether  it  is  founded 
on  contract  or  tort.  While  many  acts  which 
might  constitute  negligence  are  alleged,  they 
are  not  characterized  expressly  as  either 
wrongful  or  negligent^  and  they  are  all  as- 
serted to  constitute  breaches  of  one  or  the 
other  of  the  two  contracts^  which  are  not  set 
out  in  extenso.  Again,  the  sureties  are 
joined  as  defendants,  and  judgment  demand- 
ed against  them  jointly  with  their  principal. 
Such  demand  can,  of  course,  be  supported 
only  on  the  ground  that  their  principal  has 
breached  some  requirement  of  the  coatract, 
performance  of  which  the  sureties  have  guar- 
anteed. They  have  no  other  oonnectiori 
either  with  the  plaintiff  or  with  the  acts  and 
events  out  of  which  his  claim  arises.  Their 
liability  must  arise,  if  at  all,  from  the  strict 
words  of  the  written  contract  which  they 
have  signed.  Considering,  then,  first, 
whether  a  cause  of  action  ex  contractu  is  set 
forth  against  these  demurring  defendants,  it 
must  be  observed  that  man^  of  the  contract- 
ual undertakings  alleged  m  the  complaint 
have  no  application  to  them,  but  only  to  the 
other  defendants,  who  executed  the  original 
contract  with  the  United  States.  The  de- 
murrant's duty  and  liability  must  be  found 
in  the  subcontract,  which  it  wiU  be  noted  is 
much  •  narrower  than  the  original.  Its  un- 
dertaking is  at  a  considerably  less  price,  and 
to  perform  only  a  part  of  the  duties  assumed 
by  the  original  contractor.  He  agreed  to 
carry  the  mails ;  to  account  for  and  pay  over 
any  moneys  of  the  United  States  coming  to 
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his  possession;  to  carry  postoffloe  blanks, 
mail  bags,  and  all  other  postal  supplies;  to 
convey  on  driver's  seat  of  each  w«gon  a 
postal  employee;  that  his  contract  might  be 
extended  additional  six  months,  in  discre- 
tion of  Postmaster  General;  and  that  he 
would  be  answerable  to  the  United  States  or 
any  person  aggrieved  for  performance  of  all 
the  duties  and  obligations  therein  assumed. 
The  subcontractor  only  agreed  to  carry  the 
mails,  and  that  for  failure  therein  he  snould 
be  liable  to  the  original  contractor  for  cer- 
tain liquidated  damages.  Nowhere  in  this 
(subcontract  is  there  assumption  of  any  liabil- 
ity to  anyone  except  the  other  party,  nor  any 
duty  save  to  him  and  to  the  United  States. 
If  the  original  contractor  assumed  liability 
for  damages  to  others  than  the  United  States, 
he  has  not  by  the  subcontract  required  the 
subcontractor  to  do  eo.  He  has  adopted  an- 
other method  of  securing  indemnity  to  him- 
self for  any  liability  that  may  fall  on  him 
by  reason  of  failure  of  the  subcontractor. 
The  plaintiff  urges  that,  because  certain  of 
the  terms  of  the  original  contract  are  noti- 
fied to  the  subcontractor  by  printing  them  on 
the  back  df  his  contract,  the  latter  is  deemed 
to  have  assumed  them.  This  position  is  not 
tenable.  They  are  not  printed  as  a  part  of 
the  subcontract,  but  merely  as  information 
of  the  terms  of  the  original,  and  they  are  as- 
sumed by  the  subcontractor  only  to  the  ex- 
tent specified  over  his  signature,  and  that  is 
only  so  far  as  they  regulate  his  undertaking 
to  carry  the  mails.  Indeed,  the  very  notifi- 
cation with  reference  to  Chilton's  liability  to 
persons  aggrieved  limits  it  to  damages  for 
failure  in  the  care,  transportation,  or  cus- 
tody of  the  mails.  We  think  it  plain,  there- 
fore, that  no  privity  of  contract  between  the 
demurrants  and  the  plaintiff  is  shown.  They 
contracted  alone  with  E.  A.  Chilton,  and  not 
with  the  plaintiff  nor  even  with  the  United 
States,  and  only  contracted  for  transporta- 
tion of  the  mails,  in  which  contract  the  gov- 
ernment primarily,  and  individuals  only  in- 
directly, have  any  interest.  The  situation  is 
closely  analogous  to  that  presented  in  Brit- 
ion  V.  Orcen  Bay  d  Ft,  H,  Waterworks 
Co.  81  Wis.  48,  where  the  defendant  failed 
in  ite  duty  by  contract  with  the  city  to  fur- 
nish water  for  extinguishment  of  fires, 
whereby  great  loss  fell  on  plaintiff.  In  that 
case  it  was  held  that  no  privity  of  contract 
existed,  notwi'thstanding  the  fact  that  plain- 
tiff might  be  greatly  benefited  by  ite  per- 
formance or  injured  by  breach,  but  that  to 
recover  he  must  point  to  a  duty  resting  on 
defendant  by  law,  breach  of  which  would  con- 
stitute a  tort.  Most  of  the  authorities  cited 
by  respondent  to  support  recovery,  under 
similar  circumstances,  repudiate  the  con- 
tract liability,  or  rest  on  a  duty  imposed  by 
law  as  a  result  of  the  situation.  Sawyer  v. 
Corse,  17  Gratt.  230,  99  Am.  Dec.  445 ;  Hale 
V.  Grand  Trunk  R,  Co,  60  Vt.  605,  1  L.  R.  A. 
187;  Collett  v.  London  d  N,  W.  R.  Co.  16 
Q.  B.  984;  Mellor  v.  Missouri  P.  R.  Go,  106 
Mo.  466,  10  L.  R.  A.  36;  Hutchins  v.  Brack- 
ett,  22  N.  H.  252,  53  Am.  Dec.  248 ;  Seyholt 
v.  New  York,  L.  E.  d  W.  R.  Co.  95  N.  Y.  562, 
46  L.  R.  A. 


47  Am.  Rep.  75.  We  conclude,  therefore, 
that  the  complaint  fails  to  set  forth  any  right 
of  action  in  the  plaintiff  upon  the  contract 
made  by  the  demurring  deiendante.  As  no 
other  connection  of  the  sureties,  Alexander 
McWhorter  and  J.  A.  Waite,  existed,  their 
demurrer  should  have  been  sustained. 

2.  As  to  the  subcontractor,  Robert  A. 
Waite,  however,  a  different  question  arises. 
By  reason  of  the  fact  that  the  plaintiff  was 
a  lawful  passenger  upon  the  vehicle  owned 
by  such  defendant,  and  driven  by  his  servant, 
within  the  scope  of  the  latter's  employment, 
there  existed  a  duty,  not  needing  to  be  bsjsed 
upon  any  contract,  but  which  the  law  impos- 
es upon  every  person  when  another  is  law- 
fully in  a  position  to  be  affected  by  his  acts 
or  conduct.  He  owed  to  the  plaintiff  the 
duty  of  ordinary  care,  €Lnd  was  liable  for  any 
injury  of  which  his  negligence  might  be  the 
proximate  cause.  The  case  of  Collett  v.  Lon- 
don dN.W,  R.  Co,  16  Q.  B.  984,  is  extreme- 
ly analogous  to  this.  There  the  injury  was 
to  a  postal  employee  whom  the  defendant,  as 
a  carrier  of  mails,  was  obliged  to  carry,  and 
liabdlity  to  him  for  an  injury  resulting  from 
iiegligence  was  contested  on  the  groui^  that 
there  was  no  privity  of  contract  with  him. 
The  court  held  the  contrary,  and  repudiated 
the  idea  that  only  the  Postmaster  General, 
with  whom  the  contract  was  made,  could 
brinff  the  suit  as  for  breach  of  it,  saying, 
Lord  Campbell,  Ch.  J.:  **The  allegation 
that  it  was  the  duty  of  the  company  to  use 
due  and  proper  care  and  skill  in  conveying 
is  admitted  [by  demurrer].  That  duty  does 
not  arifie  in  respect  to  any  contract  between 
the  company  and  the  persons  conveyed  by 
them,  but  is  one  which  the  law  imposes." 
Patterson,  J.:  "The  plaintiff's  right  to  sue 
arises,  not  from  any  particular  contract  with 
the  defendants,  but  from  their  general  duty 
to  carry  the  meils  and  officers.  .  .  .  Such 
injury  is  properly  the  subject  of  an  action  on 
the  case  by  the  plaintiff."  In  Sawyer  v. 
Corse,  17  Gratt.  230,  99  Am.  Dec.  446,  plain- 
tiff sued  a  mail  contractor  for  loss  of  a  letter 
through  negligence  of  the  defendant's  em- 
ployee carrying  mail  bags,  the  contract  being 
set  out  somewhat  as  in  the  present  case.  The 
court  held  that  it  was  an  action  on  the  case; 
that  it  could  only  be  sustained  by  proof: 
First,  oi  defendant's  own  negligence  in  carry- 
ing the  letter;  second,  his  negligence  in  em- 
ploying a  known  incompetent  person;  or, 
third,  negligence  of  his  agent* in  the  scope 
of  his  employment.  In  Seyholt  v.  New  York, 
L,  E,  d  W.  R.  Co,  95  N.  Y.  562,  47  Am. 
Rep.  76,  a  railway  postal  employee  traveling 
on  defendant's  road  in  care  of  the  mails,  in 
pursuance  of  the  usual  statute,  was  held  en- 
titled to  recover  in  tort  for  an  injury  from 
negligence.  The  court  held  that  the  action 
did  not  depend  on  the  contract  relation,  fur- 
ther than  that  established  the  lawfulness  of 
his  presence  on  the  train;  whereupon  the 
common-law  duties  of  the  defendant  to  him 
as  to  any  other  passenger  arose.  In  Brewer 
V.  New  York,  L.  E.  d  W.  R,  Co,  124  N.  Y. 
59,  11  L.  R.  A.  483,  plaintiff's  intestete  was 
being  carried  by  the  defendant  as  an  express 
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messenger  under  a  contract  wiith  the  express 
company  whereby  the  express  company  as- 
sumed all  responsibility  for  risks  of  trans- 
portation. The  defendant  was  held  liable, 
the  couH  saying:  "The  negligence  of  the 
defendant  was  the  violation  of  its  duty.  It 
was  the  want  of  the  care  to  which  the  plain- 
tiff's inteertate  was  entitled  for  his  protec- 
tion. This  duty  and  such  right  did  not  de- 
pend or  rest  upon  the  contract,  but  upon  the 
relation. as  carrier  of  the  plaintiff,  and  the 
care  which  the  defendant,  as  such,  was  re- 
quired to  exercise.  It  is  violated  duty  that 
furnishes  the  ground  of  an  action  for  negli- 
gence." To  the  same  view  may  be  cited 
Houston  d  T.  C.  B.  Co.  v.  Hampton,  64  Tex. 
427 ;  Mellor  v.  Missouri  P.  R.  Co.  104  Mo. 
455,  10  L.  R.  A.  30;  Robinson  v.  Rohr,  73 
Wis.  436,  2  L.  R.  A.  366;  Britton  v.  Qreen 
Bay  d  Ft.  H.  Waterworks  Co.  81  Wis.  48. 
The  rule  of  liability  for  negligence  resulting 
in  injury  to  another  lawfully  in  a  situation 
to  be  dependent  on  the  defendant's  conduct 
is,  however,  too  elementary  to  need  ex>tended 
citation  of  authority.  Upon  a  careful  ex- 
amination of  the  complaint,  in  the  light  of 
the  command  of  §  2668,  Rev.  Stat.,  that  the 
allegations  of  a  pleading  shall  be  liberally 
construed,  with  a  view  to  substantial  justice 
between  the  parties,  we  may  read  all  of  the 
extended  narrative  with  reference  to  these 
'  two  contracts  as  but  alleging  the  ultimate 
fact  that  plaintiff  was  lawfully  and  right- 
fully a  passenger  on  defendant's  wagon,  al- 
though something  more  than  thirty  printed 
pages  are  used  to  accomplish  such  allegation. 
Ifelson  V.  Harrington,  72  Wis.  691,  697,  1 
L.  R.  A.  719.  The  complaint,  then,  alleges 
a  series  of  acts  of  the  defendant  and  his  em- 
ployee which  undoubtedly  constitute  negli- 
gence, although  no  such  conclusion  is  stated. 
The  knowingly  supplying  a  vicious,  kicking, 
and  runaway  horse,  unsuitable  for  the  serv- 
ice, defective  harness  and  wagon,  and  incom- 
petent driver^  are  alleged ;  also  that  the  vice 
of  the  horse,  the  defects  of  the  vehicle  and 
harness,  and  the  incompetence  and  negli- 
gence of  the  driver,  caused  the  plaintiff's  in- 
jury, without  fault  or  negligence  on  his  part. 
Thus  construed,  the  complaint  contains  all 
the  essential  elements  to  set  forth  a  cause  of 
action  in  tort  for  damages  to  the  plaintiff 
from  the  negligence  of  the  defendant  Robert 
A.  Waite,  independently  of  the  consideration 
whether  he  had  contracted  with  the  plaintiff 
for  any  particular  line  of  conduct. 

3.  It  is  contended  on  behalf  of  the  appel- 
lants that  no  liability  can  exist,  for  the  rea- 
son that  the  plaintiff,  the  defendant  Robert 
A.  Waite,  subcontractor,  and  his  employee 
the  driver  of  the  wagon,  were  all  coemployees 
of  the  United  States,  and  therefore  liability 
cannot  exist.  This  position  involves  a 
strange  confusion  of  ideas  as  to  the  doctrine 
of  nonliability  for  negligence  of  coemployees. 
That  doctrine  appli^  only  to  protect  the  em- 
ployer, and  exempt  him,  under  certain  cir- 
cumstances, from  liability  for  injuries  re- 
sulting to  one  employee  from  the  negligence 
of  another.  When  it  is  said  that  an  em- 
ployee assumes  the  risk  from  the  negligence 
45  L.  R.  A. 


of  hie  coemployee,  it  meane  only  that  he  as- 
sumes it  qiwad  his  employer,  but  not  as 
against  his  coemployee.  If  one  by  his  neg- 
ligence injures  another,  it  is  no  defense,  in 
a  suit  againet  him,  to  assert  that  they  are 
both  employed  under  one  master,  but  such 
is  the  eubstanoe  of  the  contention  here.  The 
suit  is  not  against  the  United  States,  but  by 
the  plaintiff,  an  employee  thereof,  against 
the  defendant,  who,  according  to  this  conten- 
tion, is  another  employee.  Nor  can  any 
such  relation  be  urged  to  exempt  defendant 
Waite  from  liability  to  plaintiff  for  negli- 
gence of  the  former's  servant,  for  the  plain- 
tiff was  not  an  employee  of  the  defendant. 
4.  It  is  further  objected  to  the  mainte- 
nance of  this  action  that  chapter  304,  Laws 
1897,  prohibits  it,  for  the  reason  that  no  no- 
tice was  served  upon  the  defendants,  as 
therein  required.  That  statute  was  an 
amendment  to  §  4222,  Rev.  Stat.  1878,  pre- 
scribing the  limitation  of  time  for  bringing 
various  actions,  and  added  thereto  the  pro- 
vision that  no  action  to  recover  damages  for 
an  injury  to  the  person  shall  be  maintained 
unless,  within  one  year  after  the  happening 
of  the  event  causing  such  damages,  notice  in 
writing,  etc.,  shall  be  served  upon  the  person 
or  corporation  by  whom  it  is  claimed  such 
damage  is  caused.  That  act  was  approved 
April  23d,  and  took  effect,  by  publication. 
April  28,  1897.  It  was  followed  by  chapter 
380,  enacted  August  20,  1897,  at  the  special 
session  of  the  same  legislature,  being  entitled 
"An  Act  to  Provide  for  the  Immediate  Tak- 
ing Effect  of  Certain  Sections  of  the  Statutes 
of  1808  as  Reported  by  the  Revisers  and  the 
Joint  Ck)mmittee  on  Revision,  and  to  Amend 
Chapter  288,  Laws  1897,  Relating  to  the  Es- 
tablishment of  Garbage-Reducing  Works," 
etc.  The  latter  act  comprehended  a  large 
number  of  the  new  provisions  included  in 
the  revision  enacted  at  the  same  session, 
among  others  §  4222,  as  amended  by  chapter 
304,  Laws  1897,  to  which,  however,  the  fol- 
lowing proviso  was  added:  "Provided,  that 
the  provision  herein  requiring  notice  of  one 
year  shall  not  apply  to  any  event  causing 
damage  which  happened  before  the  28th  day 
of  April,  1897«  nor  shall  that  part  of  S  5  of 
chapter  304  of  the  Laws  of  1897  relating  to 
such  notice  apply  to  any  such  event,"  The 
appellants  contend  that  this  later  legislation 
was  ineffective,  and  that  the  requirements  of 
chapter  304,  Laws  1897,  are  still  in  force, 
and  have  not  been  complied  with.  This  leg- 
islation has  very  recently  received  considera- 
tion in  Rclyea  v.  Tomahawk  Paper  d  Pulp 
Co.  (Wis.)  78  N.  W.  412.  It  was  there  sub- 
stantially held  that  chapter  304,  Laws  1897* 
was  one  limiting  the  time  of  bringing  ac- 
tions. It  is  therefore  subject  to  the  power 
of  the  legislature  to  change  or  repeal  statutes 
of  limitation  with  respect  to  existing  causes 
of  action  before  the  right  of  action  is  wholly 
barred  and  destroyed.  Oherreich  v.  Fond  du 
Lac  Co.  63  Wis.  216,  221;  Relyea  v.  Toma- 
hawk Paper  d  Pulp  Co.  (Wis.)  78  N.  W. 
412.  Obviously,  the  present  cause  of  action, 
which  is  alleged  to  have  accrued  April  1, 
1897,  was  not  barred  at  the  time  of  the  pas- 
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sage  of  the  latter  aot  in  August  of  that  year. 
Appellants,  however^  contend  that  such  an 
enactment,  being  entirely  foreign  to  the  title 
of  chapter  380,  is  not  valid.  We  are  at  a 
loss  to  undersrtand  upon  what  appellants 
predicate  such  conclusion.  Acts  of  legisla- 
ture are  not  to  be  held  void  unless  clearly  in 
violation  of  some  direct  prohibition  of  the 
Constitution.  Northwestern  Nat,  Bwnk  v. 
Superior  ( decided  April  25,  1899)  (Wis.)  79 
N.  W.  54.  No  such  prohibition  is  pointed 
out,  and  we  know  of  none,  unless,  indeed, 
appellants'  counsel  have  in  mind  §  18  of  ar- 
ticle 4  of  the  Constitution,  which,  however, 
is  confined  by  its  terms  to  private  and  local 
bills.    The  very  existence  ol  that  express  re- 


quirement, with  reference  to  such  bills,  im- 
plies the  absence  of  any  similar  restrictioD 
upon  public  and  general  acts.  Our  conclu- 
sion is  therefore  that  no  cause  of  action  is 
stated  against  the  demurring  sureties,  but 
that  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action  in  tort,  for  neg- 
ligence, against  their  principal. 

On  the  appeal  of  Robert  A.  Waite,  the  or- 
der overruling  hie  demurrer  is  affirmed. 

On  the  appeal  of  Alexander  AfcWhorter 
and  J,  A,  Watte,  the  order  overruling  their 
demurrer  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  sustain  their  demur- 
rer. 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


James  M.  TAYLOR,  Appt., 

V. 

MUTUAL  RESERVE   FUND  LIFE  ASSO- 
CIATION of  New  York  et  oJ. 


( 


,Va. 


) 


I.  Tlte  provlalon  for  serT^lce  of  process 
on  forelffu  inanraiice  coniiianlesy  made 
by  act  of  assembly  May  18,  1887,  by  requir- 
ing the  appointment  of  an  attorney  or  agent 
to  acknowledge  serviee  or  on  whom  It  may  be 
made,  does  not  deprive  the  corporation  of  the 
right  to  plead  a  want  of  Jurisdiction  on  the 
ground  that  the  subject-matter  of  the  suit, 
or  the  remedy  sought,  is  beyond  the  reach  of 
the  court,  or  not  within  the  sovereign  power 
of  the  state  from  which  the  court  derives  its 
authority. 

a.  An  Injunction  to  prevent  »  foreign 
Assessment  Insurance  company  from 
taking  any  proceedings  to  have  a  certifi- 
cate of  membership  or  policy  of  Insurance 
declared  lapsed  or  forfeited  for  failure  to 
pay  an  alleged  illegal  and  extortionate  assess- 
ment cannot  be  granted,  for  the  reason  that 
it  could  not  be  enforced  and  would  be  an  at- 
tempt to  control  and  overhaul  the  manage- 
ment of  a  corporation  in  another  jurisdiction. 

8.  An  attempt  to  Investlvate,  over- 
liaul,  and  control  tlte  management  of 
tlie  Internal  affairs  of  a  corporation 
^miclled  In  another  state,  by  compelling  it 
to  exhibit  its  books,  papers,  and  vouchers, 
and  furnish  a  list  of  policy  holders  for  inspec- 
tion, and  to  determine  questions  of  fraudu- 
lent misappropriation  of  assets  and  the  rea- 
sonableness of  a  rate  of  assessments.  Is  beyond 
the  Jurisdiction  of  the  court. 

4.  The  court  Itas  no  power  to  construe 
a  contract  so  as  to  make  its  decision  re« 
judicata  when  the  case  made  and  the  relief 
sought  are  beyond  its  jurisdiction. 

(April  6,  1890.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Law  and  Equity  Court  of  the  City  of 
Richmond  dismissing  his  bill  filed  to  enjoin 
defendants  from  enforcing  a  certain  assess- 

Note. — For  cases  similar  to  the  above,  see 
also  Clark  v.  Mutual  Reserve  Fund  Life  Asso. 
<D.  C.)  43  L.  R.  A.  390 ;  and  Condon  v.  Mutual 
Reserve  Fund  Life  Asso.  (Md.)  44  L.  R.  A.  149. 
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ment  upon  plaintiff  as  the  holder  of  a  bene- 
fit certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  I*.  Royall  for  appellant. 

Messrs.  Frank  R.  Lawrenoe,  Cl&arles 
8.  StrinKfellowyL.  L.  Lewis,  and  George 
Barnham,  Jr.,  for  appellees: 

In  charging  fraud,  a  mere  general  aver- 
ment, without  setting  out  the  facts  upon 
which  the  charge  is  predicated,  is  insufficient. 

Dickenson  v.  Bankers*  Loan  d  Invest.  Go. 
93  Va.  498;  Jordan,  y,  Liggan,  95  Va.  616; 
Clodfelter  v.  tiulett,  72  Ind.  137;  Fogg  v. 
Blairy  139  U.  S.  118,  35  L.  ed.  104;  Dillon  v. 
Barnard,  21  Wall.  437,  22  L.  ed.  673;  Bailey 
V.  Birkenhead,  L.  d  C.  Junction  R.  Co.  12 
Beav.  433. 

The  bill  is  obnoxious  to  the  objection  that 
it  seeks  judicial  interfei;ence  with  the  dis- 
cretion of  the  managing  agents  of  the  defend- 
ant company  as  to  acts  intra  vires, 

2  Cook,  Stock  A  Stockholders,  §  684; 
Baitey  v.  Birkenhead,  L.  d  C.  Junction  R. 
Co.  12  Beav.  433 ;  Bawes  y.  Oakland,  104  U. 
S.  450,  26  L.  ed.  827 ;  Dimpfell  v.  Ohio  d  M. 
R.  Co.  110  U.  S.  210,  28  L.  ed.  122;  Taylor  v. 
Holmes,  127  U.  S.  489,  32  L.  ed.  179 ;  Mount 
V.  Radford  Trust  Co.  93  Va.  427 ;  Ogleshy  v. 
AttHll,  105  U.  S.  605,  26  L.  ed.  1186;  Wenzel 
V.  Palmetto  Brewing  Co.  48  S.  C.  80;  Re- 
publican Mountain  Silver  Mines  y.  Brown, 
19  U.  S.  App.  203,  68  Fed.  Rep.  644,  7  C.  C. 
A.  412.  24  L.  R.  A.  776. 

When  an  actual  contract  has  been  shown, 
the  enforcement  of  its  performance  by  a  court 
of  equity  is  not  a  matter  of  absolute  right, 
but  rests  in  sound  judicial  discretion.  The 
contract  must  be  perfectly  fair,  equal  and 
just  in  its  terms,  free  from  fraud,  mi^ake, 
and  illegality,  or  any  other  inequitable  fea- 
ture; and  the  court,  in  judging  of  its  fairness, 
and  the  propriety  of  compelling  its  perfor- 
mance, will  look  at  all  the  surrounding  cir- 
cumstances. 

Augsburg  Land  d  Improv.  Co.  v.  Pepper, 
95  Va.  93 ;  Cox  v.  Cox,  26  Gratt.  308 ;  Wood 
V.  Dickey,  90  Va.  163 ;  Duvall  v.  Myers,  2  Md. 
Ch.  401 ;  Rider  v.  Gray,  10  Md.  282,  09  Am. 
Dec.  135;  Rutland  Marble  Co.  v.  Ripley,  10 
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Wall.  359,  19  L.  ed.  961 ;  Central  Land  Co. 
V.  Johnston,  95  Va.  224;  3  Pom.  £q.  Jur.  § 
1405. 

llie  courts  of  this  state  have  no  jurisdic- 
tion of  the  subject-matter  of  this  action. 

This  can  only  be  done  by  the  tribunals  of 
the  atate  of  the  domicil  of  the  corporation 
in  the  mode  prescribed  by  the  laws  of  that 
state. 

Baltimore  d  O.  R.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354  j  Baltimore  A  O.  R.  Co.  v. 
Qallahue,  12  Gratt.  655,  65  Am.  Dec.  254;  1 
Bl.  Com.  480,  481;  2  Kent,  Com.  300,  304; 
Hotchkiss  T.  Middlekauf,  96  Va.  649,  43  L. 
R.  A.  806 ;  Bank  of  Augusta  y.  Earle,  13  Pet. 
519,  10  L.  ed.  274;  Shaw  v.  Quincy  Min.  Co. 
145  U.  S.  444,  36  L.  ed.  768;  Baltimore  d  O. 
R.  Co.  V.  Koontz,  104  U.  8.  5,  26  L.  ed.  643 ; 
Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
15  L.  ed.  461;  Borne  Ins.  Co.  v.  Morse,  20 
Wall.  445,  22  L.  ed.  365 ;  Southern  P.  Co.  v. 
Denton,  146  U.  S.  202,  36  L.  ed.  943;  St. 
Clair  V.  Cox,  106  U.  S.  350,  27  L.  ed.  222; 
Pennsylvania  R.  Co.  v.  St.  Louis,  A.  d  T.  H. 
R.  Co.  118  U.  S.  290,  30  L.  ed.  83;  Rece  v. 
Neujport  News  d  M.  Valley  Co.  32  W.  Va. 
164,  3  L.  R.  A.  572. 

Service  of  process  on  an  agent  under  the 
statute  brings  what  may  be  called  the  per- 
son of  the  corporation  into  court  as  fully  as 
if  the  process  had  been  lawfully  served  on  the 
corporation  itself.  But  it  by  no  means  fol- 
lows tiiat  it  is  brought  into  court  for  any 
other  purpose  than  to  answer  in  suits  on 
debts  incurred,  or  on  contracts  of  insurance 
made,  in  this  state. 

Cowa^din  v.  Universal  L.  Ins.  Co.  32 
Gratt.  445 ;  North  State  Copper  d  Gold  Min. 
Co.  V.  Field,  64  Md.  151 ;  Smith  v.  Mutual  L. 
Ins.  Co.  14  Allen,  336;  Kansas  d  E.  R. 
Constr.  Co.  v.  Topeka,  S.  d  W.  R.  Co.  135 
Mass.  34 ;  Madden  v.  Penn  Electric  Light  Co. 
181  Pa.  617,  38  L.  R.  A.  638;  Murfree,  For- 
eign Corp.  §§  191,  226  et  seq.;  6  Thomp. 
Corp.  §  7904;  Wilkins  v.  Thome,  60  Md.  253 ; 
Williston  V.  Michigan  S.  d  N.  I.  R.  Co.  13 
Allen,  406;  Bank  of  Virginia  v.  Adams,  1 
Pars.  Sel.  £q.  Gas.  534;  Gregory  v.  New 
York,  L.  E.  d  W.  R.  Co.  40  N.  J.  Eq.  38; 
Stafford  v.  American  Mills  Co.  13  R.  I.  310; 
Howell  V.  Chicago  d  N.  W.  R.  Co.  51  Barb. 
378;  Berford  v.  New  York  Iron  Mine,  24 
Jones  &>  S.  236;  Fisher  v.  Charter  Oak  L. 
Ins.  Co.  20  Jones  &  S.  179;  House  v.  Cooper, 
30  Barb.  157;  Chase  v.  Vanderbilt,  5  Jones 
&  S.  334. 

Within  the  meaning  of  the  authorities,  the 
present  bill  and  the  relief  prayed  for  in  it 
called  upon  the  court  to  interfere  with  the 
internal  affairs  of  the  association. 

North  State  Copper  d  Gold  Min.  Co.  v. 
Field,  64  Md.  151;  May.  Ins.  3d  ed.  §  548; 
Biddle,  Ins.  §§  47,  48;  Cooke,  Life  Ins.  §  8; 
Lake  v.  Minnesota  Masonic  Relief  Asso.  61 
Minn.  96 ;  Fisher  v.  Charter  Oak  L.  Ins.  Co. 
20  Jones  Ik,  S.  179 ;  Prouty  v.  Michigan  S.  d 
N.  I.  r:  Co.  1  Hun,  655 ;  Ives  v.  Smith,  19 
N.  Y.  8.  R.  556. 

State  legislation  in  regard  to  foreign  cor- 
porations may  be  divided  into  two  classes. 
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In  the  first  class  are  all  statutes  which  im- 
pose on  foreign  corporations  seeking  to  do 
business  within  the  borders  of  the  enacting 
state  the  condition  tiiat  they  ahall,  in  sub- 
stance, become  domestic  corporations  of  that 
state.  The  second  class  includes  all  statutes 
which  simply  recognize  foreign  corporations 
and  their  continuance  and  existence  as  such, 
and  permit  them  as  foreign  corporations  to 
conduct  their  operations  upon  complying 
with  certain  conditions  relating  generally  to 
the  appointment  of  a  resident  agent  upon 
whom  process  may  be  served. 

Whether  a  given  statute,  relating  to  the 
status  of  a  foreign  corporation,  falls  within 
the  first  or  second  class  is  purely  a  question 
of  legislative  intent,  to  be  decided  as  a  mat- 
ter of  construction. 

Baltimore  d  O.  R.  Co.  v.  Harris,  12  Wall. 
65,  20  L.  ed.  354;  Pennsylvania  R.  Co.  v.  St. 
Louis,  A.  d  T.  H.  R.  Co.  118  U.  8.  290,  30  L. 
ed.  83;  Vphoff  v.  Chicago,  St.  L.  d  N.  O.  R. 
Co.  5  Fed.  Rep.  545;  James  v.  St.  Louis  d 
S.  F.  R.  Co.  46  Fed.  Rep.  47 ;  6  Thomp.  Corp. 
§  7890. 

To  make  such  a  company  a  corporation  of 
another  state,  the  language  used  must  im- 
ply creation  or  adoption,  in  such  form  as  to 
confer  the  power  usually  exercised  over  cor- 
porations by  the  state,  or  by  the  legislature, 
and  such  allegiance  as  a  state  corporation 
owes  to  its  creator. 

Pennsylvania  R.  Co.  v.  St.  Louis,  A.  d  T. 
H.  R.  Co.  118  U.  8.  290,  30  L.  ed.  83. 

There  is  a  total  absence  from  the  Virginia 
statute  of  any  such  language  as  is  referred 
to. 

6  Thomp.  Corp.  §§  7890-7892. 
The  common  example  of  the  second  class 
is  a  statute  permitting  a  foreign  corporation 
to  do  business  within  the  sta'te,  upon  condi- 
tion that  it  will  appoint  a  resident  agent  for 
the  service  of  process  upon  it  as  sucA. 

See  Goodlett  v.  Ijouisville  d  N.  R.  Co.  122 
U.  8.  391,  30  L.  ed.  1230;  Pennsylvania  R. 
Co.  V.  St.  Louis,  A.  d  T.  H.  R.  Co.  118  U.  S. 
290,  30  L.  ed.  83;  Smith  v.  Mutual  L.  Ins. 
Co.  14  Allen,  336;  North  State  Copper  d  G. 
Min.  Co.  V.  Field,  64  Md.  161. 

The  Virginia  act  of  assembly  simply  rec- 
ognizes foreign  insurance  companies  and  as- 
sociations upon  the  assessment  plan  as  such,, 
and  permits  them  to  carry  on  their  business 
within  the  state,  upon  condition  that  they 
appoint  an  agent  for  the  service  of  process, 
and  this  act  does  not  domesticate  such  for- 
eign corporations  or  make  them  residents  of 
the  state. 

Cowardin  v.  Universal  L.  Ins.  Co.  32  Gratt. 
445 ;  Smith  v.  Mutual  L.  Ins.  Co.  14  Allen, 
336;  Madden  v.  Penn  Electric  Light  Co.  181 
Pa.  617,  38  L.  R.  A.  638;  Barrow  S.  S.  Co. 
V.  Kane,  170  U.  S.  100,  42  L.  ed.  964;  Thomp- 
son V.  Whitman,  18  Wall.  457,  21  L.  ed.  897 ; 
Bowler  v.  Huston,  30  Gratt.  266,  32  Am.  Rep. 
673 ;  Gregory  v.  New  York,  L.  E.  d  W.  R.  Co. 
40  N.  J.  Eq.  38. 

The  New  York  statute,  Sess.  Laws  1890» 
chap.  400,  provides  that  "no  order,  judg- 
ment,   or     decree    providing    for    an    ac- 
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counting  or  enjoining,  restraining,  or  in- 
terfering with  the  prosecution  of  the 
business  of  any  life  or  casualty  insur- 
ance company,  association,  or  society  of 
this  state,  or  appointing  a  temporary  or  per- 
manent receiver  thereof,  shall  foe  made  or 
granted  otherwise  than  upon  €he  application 
of  the  attorney  general,  on  his  own  motion, 
or  after  his  approval  of  a  request  in  writing 
of  the  superintendent  of  the  insurance  de- 
partment, except  in  an  action  by  a  judgment 
creditor  or  in  proceedings  supplementary  to 
execution.** 

Swan  V.  Mutual  Reserve  Fund  Life  Asso. 
165  N.  Y.  9. 

This  statute  is  to  be  regarded  as  in  eifect 
an  amendment  of  the  charter  of  the  defend- 
ant company,  and  therefore,  like  its  charter, 
the  statute  accompanies  the  company  into 
every  state  in  which  it  does  business. 

Relfe  V.  Bundle,  103  U.  S.  222,  26  L.  ed. 
337;  Bockover  v.  Life  Aaso,  of  America,  77 
Va.  85. 

The  construction  of  the  New  York  stat- 
ute by  the  highest  court  of  that  state  is  a 
controlling  authority  in  the  present  case. 

Supreme  Council,  A.  L.  of  H.  y.  Oreen,  71 
Md.  263 ;  Bohinsofi  v.  Hurst,  78  Md.  59,  20 
L.  R.  A.  761. 

The  members  of  a  mutual  assessment  in- 
surance association  are  bound  by  the  stat- 
utes of  the  state  where  it  was  organized. 

Stohr  v.  San  Francisco  Musical  Fund  Soo, 
82  Cal.  557;  Wanschaff  v.  Masonic  Mut. 
Ben.  Soc.  41  Mo.  App.  206;  McCracken  v. 
Hay  ward,  2  How.  608,  11  L.  ed.  397;  Rail- 
toay  Pass,  d  Freight  Conductors*  Mut.  Aid  d 
Ben,  Asso.  v,  Robinson,  147  111.  138;  Cooke, 
Life  Ins.  (1891)  5  H;  Joyce,  Ins.  (1897)  § 
194;  Emerigon,  Ins.  Meredith*s  ed.  1850,  49, 
555,  chap.  2,  §  7;  Uhlman  v.  New  York  L. 
Tns.  Co.  109  N.  Y.  421. 

The  complainant's  rights  have  not,  in 
fact,  been  violated. 

In  order  to  ascertain  the  contract  between 
the  defendant  association  and  its  members, 
regard  must  be  had  to  the  nature  of  the  as- 
sociation, and  the  relation  which  necessarily 
exists  between  it  and  the  individual  member. 

May,  Ins.  3d  ed.  146;  Joyce,  Ins.  (1897) 
I  34();  Lake  v.  Minnesota  Masonic  Relief 
Asso.  61  Minn.  96,  52  Am.  St.  Rep.  543-678, 
note. 

Being  members  of  the  association,  the  con- 
situation  and  by-laws  thereof,  and  the  amend- 
ments thereto,  lawfully  made  from  time  to 
time,  form  a  necessary  part  of  the  contract 
between  a  mutual  insurance  company  and  its 
members,  whether  referred  to  in  the  certifi- 
cate or  not. 

Sulz  v.  Mutual  Reserve  Fund  Life  Asso. 
145  N.  Y.  563,  28  L.  R.  A.  379;  Re  Equitable 
Reserve  Fund  Life  Asso.  131  N.  Y.  354;  MiU 
ler  V.  Hillsborough  Mut.  Fire  Assur.  Asso. 
42  N.  J.  Eq.  459,  47  N.  J.  L.  393 ;  Supreme 
Lodge,  K.  of  P.  v.  Knight,  117  Ind.  489,  3 
L.  R.  A.  400;  Hass  v.  Mutual  Relief  Asso. 
118  Cal.  6. 

This  is  true  whether  or  not  such  constitu- 
tion and  by-laws  are  referred  to  in  the  cer- 
tificate or  application  for  memibership. 
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Barbot  V.  Mutual  Reserve  Fund  Life  Asso. 
100  Ga.  681;  Hass  v.  Mutual  Relief  Asso. 
118  Cal.  6;  May  v.  New  York  Safety  Reserve 
Fund  Soc.  14  Daly,  389;  Woodfin  v.  Ashe- 
ville  Mut.  Ins.  Co.  51  N.  C.  (6  Jones,  L.)  568 ; 
Bliss,  Life  Ins.  2d.  ed.  426;  Joyce,  Ins.  i 
188. 

The  members  of  this  association  are  bound 
by  and  conclusively  presumed  to  know  its 
constitution  and  by-laws,  and  contract  with 
reference  thereto. 

Nickels  v.  People's  Bldg.  Loan  do  Sao.  Asso. 
93  Va.  387:  Whitehurst  v.  Whitekurst,  83 
Va.  155;  Bocock  v.  Alleghany  Coal  d  I.  Co. 
82  Va.  919;  Haden  v.  Farmers*  d  M.  Fire 
Asso.  80  Va.  683;  Miller  v.  Hillsborough 
Mut.  Fire  Assur.  Asso.  42  N.  J.  Eq.  458; 
Supreme  Lodge,  K.  of  P.  v.  Knight,  117  Ind. 
489,  3  L.  R.  A.  409 ;  May  v.  New  York  Safetf^ 
Reserve  Fund  Soc.  14  Daly,  389;  Poultney 
V.  Bachman,  31  Hun,  49;  Stohr  v.  San  Fran- 
cisco Musical  Fund  Soc.  82  Cal.  657 ;  Fullen- 
wider  v.  Supreme  Council  of  Royal  League, 
73  111.  App.  321. 

The  assessment  complained  of  was  made 
under  the  broad  discretionary  powers  of  the 
board  of  directors,  in  whom  substantially  all 
corporate  powers  are  vested. 

Nor,  if  there  had  been  a  violation  of  the 
contract  would  the  plaintiff  be  remediless. 
On  the  contrary  he  would  have  his  remedies. 

Bawes  v.  Oakland,  104  U.  8.  460,  26  L. 
ed.  827 ;  Canada  Southern  R.  Co.  v.  Oebhard, 
109  U.  S.  527,  27  L.  ed.  1020 ;  Relfe  v.  Run- 
die,  103  U.  S.  226,  26  L.  ed.  339 ;  Bockover  v. 
lAfe  Asso.  of  America,  77  Va.  85. 

Bnobanan,  J.«  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  filed  against  the 
Mutual  Reserve  Fund  Life  Association,  its 
officers,  and  directors,  by  the  appellant,  who 
sued  in  behalf  of  himself  and  all  other  policy 
holders  in  that  company  similarly  situated 
who  would  come  into  the  suit,  and  contribute 
to  its  prosecution. 

The  bill  was  afterwards  amended  for  the 
purpose  of  giving  the  names  of  the  president 
and  directors  of  the  association,  which  were 
not  given  in  the  original  bill  because  un- 
known, and  of  making  a  statute  of  the  state 
of  New  York  an  exhibit  with  the  bill. 

The  allegations  of  the  bill  are,  in  sub- 
stance, that  in  the  year  1882,  when  the  com- 
plainant was  sixty  years  of  age,  he  insured 
his  life  in  the  sum  of  $5,000  for  the  benefit 
of  his  wife,  who  has  since  died,  in  the  Mu- 
tual Reserve  Fund  Life  Association,  a  cor- 
poration chartered  under  the  laws  of  the 
state  of  New  York,  then  and  now  doing  busi- 
ness in  the  state  of  Virginia;  that  the  associ- 
ation had  an  agent  in  this  state  upon  whom 
process  could  be  served,  and  had  deposited 
with  the  auditor  the  securities  required  of 
a  foreign  insurance  company  doing  business 
here,  as  provided  by  statute ;  that  the  defend- 
ant association  was  a  mutual  assessment 
company,  having  no  capital  stock,  and  its 
policy  holders  were  menibers  of  the  associa- 
tion; that  each  policy  holder  paid  an  admis- 
sion fee,  annual  dues  on  each  $1,000  of  in- 
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Burance,  and  bimonthly  mortuary  assess- 
ments; that  75  per  cent  of  these  assessments, 
under  the  charter,  went  into  the  death  fund, 
from  which  all  death  losses  were  paid,  and 
25  per  cent  into  the  reserve  fund,  which  be- 
longed to  members  of  the  association,  ex- 
cept certain  death  losses  which  were 
to  be  paid  from  it;  that  after  an  ex- 
piration of  each  period  of  five  years 
while  a  certificate  of  membership  or 
policy  of  insurance  remained  in  force 
a  bond  was  to  be  issued  to  the  holder  of  the 
certificate  of  an  equitable  proportion  of  the 
reserve  fund,  bearing  4  per  cent  interest  an- 
nually, the  principal  of  which  bond  after 
ten  years  became  available  towards  paying 
future  dues  and  assessments  under  the  certifi- 
cate; that  this  was  the  general  plan  for  in- 
surance upon  which  the  association  was  or- 
ganized, and  upon  which  it  had  been  conduct- 
ing its  business  until  a  comparatively  recent 
period,  when  it  had  wholly  departed  from 
that  plan  to  the  great  injury  and  loss  of  the 
•complainant  and  many  others. 

It  is  further  alleged  that  wlien  the  defend- 
ant company  commenced  business  all  its  poli- 
cies or  certificates  of  membership  repre- 
sented upon  their  face  that,  when  the  death 
fund  was  insuifieient  to  meet  losses  by  death, 
an  assessment  would  be  made  upon  the  en- 
tire membership  in  force  at  the  date  of  the 
last  death  to  recover  losses,  and  that  such  as- 
sessment would  be  apportioned  among  all 
the  members  according  to  a  most  reasonable 
table,  which  was  printed  upon  the  certifi- 
cate of  membership ;  that,  while  some  of  the 
policies  subsequently  issued  did  not  set  out 
-that  agreement  as  explicitly  as  did  ttie 
earlier  policies,  yet  there  was  an  implied 
agreement  in  all  of  them  that  no  assessment 
would  be  made  while  there  was  money 
enough  in  the  death  fund  to  meet  all  death 
losses,  and  that,  when  an  assessment  was 
made,  it  would  be  upon  all  the  members  of 
the  association,  according  to  the  scale  estab- 
lished, or  according  to  a  just  and  reasonable 
scale;  that,  in  addition  to  the  express  or  im- 
plied agreements  to  that  effect  contained  in 
the  policies  issued,  the  association  author- 
ized its  agents  all  over  the  United  States  to 
make  express  representations  to  that  effect 
to  persons  who  were  solicited  to  insure,  and 
that  its  agents  did  actually  assure  many 
such  persons  that  the  company  would  never 
make  any  assessments  greater  than  those 
printed  upon  the  certificate  of  membership; 
that  it  is  true  that  the  first  policies  issued 
contained  a  few  words  of  doubtful  meaning, 
hidden  away  at  the  end  of  a  clause  relating 
to  a  wholly  different  subject,  that  might  pos- 
sibly be  held  to  authorize  assessments  at  the 
discretion  of  the  managers,  and  that  later 
policies  assert  such  right  in  bolder  language, 
but  their  later  assertions  were  not  made  un- 
til after  a  general  belief  had  grown  up  every- 
where by  reason  of  its  long-continued  public 
representations  that  no  assessment  would  be 
made  except  of  the  smallest  and  most  reason- 
able character,  and  which  would  be  ratable 
upon  all  members  of  the  association;  that 
the  complainant  so  understood  and  was  jus- 
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tified  in  so  understanding  its  plan  of 
ment  when  he  insured  in  the  association; 
that,    notwithstanding   its   said   assurances 
and  representations,  the  association  gradu- 
ally increased  the  rate  of  assessment  over  that 
in  force  in  the  year  1882,  which  was  $90  a 
year  on  his  policy  of  $5,000,  until  it  was 
$169.20  in  the  year  1894,  $360.90  in  the  year 
1895,  and  would  be  $707.70  for  the  year  1898, 
according  to  the  bimonthly  assessment  made 
in  February  of  that  year;  that  this  increase 
in  its  assessments  was  not  a  fair  and  reason- 
able use  of  its  power,  even  if  the  power  to 
increase  existed,  as  claimed  by  the  associa- 
tion, but  was  extortion  and  robbery,  imposed 
upon  the  complaint  and  all  others  situated 
like  him  to  coerce  him  and  them  into  ai)an- 
doning  their  policies,  and  forfeiting  all  that 
they  had  paid  into  the  treasury  of  the  asso- 
ciation;   that   these    increased    assessments 
were  in  violation  of  the  express  and  implied 
agreements  made  with  the  complainant  and 
other  policy  holders  when  they  were  insured, 
and  were  wholy  unnecessary,  unless  the  asso- 
ciation had  been  for  years  making  false  state- 
ments of  its  condition;  that  its  annual  re- 
ports filed  under  the  provisions  of  the  stat- 
utes of  this  state  showed  that  in  the  year 
1893  it  had  over  82,000  policies  of  insurance, 
Aggi'^^^ing  over  $260,000,000,  and  that  ils 
losses  for  that  year  were  less  than  $4,000,- 
000;  that  in  1894  it  had  over  96,000  policies 
of   insurance,  amounting  toover  $293,000,000, 
and  that. its  losses  for  that  year  were  a  little 
over  $4,000,000;    that  for    1895  its   policies 
were  over  105,000,  insurance  over  $308,000,- 
000,  and  losses  a  little  less  than  $5,000,000 ; 
that  in  1896  its  policies  were  over  118,000, 
insurance  over  $325,000,000,  and  losses  less 
than  $5,000,000;    that  the    report  for  1897 
had  not  been  filed,  but  in  the  address  of  the 
president  of  the  association   it  was  stated 
that    its    business    for    that    year    was    as 
satisfactory    as    for    any    previous    year; 
that,    if    these    statements    of    its    auditor 
were  true,   there  was  no   excuse  for   mak- 
ing  any  extraordinary   assessments  on   its 
policy    holders,    but,     if    there    was    any 
necessity  for  such  increased  assessments,  it 
was   because  there  had  been   a   fraudulent 
misappropriation  of  the  resources  of  the  as- 
sociation ;  that  the  complainant,  upon  infor- 
mation and  belief,  charged  that  there  had 
been   such   fraudulent  misappropriation  by 
its  officers  and  agents,  and  that  this  fact 
could  be  demonstrated  if  the  court  would  re- 
quire the  company  to  exhibit  its  books,  pa- 
pers, and  vouchers  for  inspection  and  exami- 
nation. 

It  was  further  alleged  that  the  explana- 
tion of  the  extortionate  assessment  which  the 
association  had  made  for  the  year  1898  was 
explained  by  the  fact  that,  two  years  or 
more  before,  those  who  managed  the  affairs 
of  the  association  determined,  in  violation  of 
its  charter  and  the  contracts  it  had  made 
with  its  policy  holders,  to  change  it  from  the 
basis  of  a  mutual  assessment  company  to  the 
basis  of  what  is  called  a  "level  premium" 
company;  that,  accordingly,  a  very  attrac- 
tive policy  of  the  level  premium  character 
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had  been  prepared,  and  its  agents  directed 
to  use  that  policy  in  effecting  all  new  insur- 
ance; that  this  new  policy  provided  for  the 
ordinai-y  annual  premium,  which  was  reason- 
aible,  and  was  to  remain  the  sam<e  as  long  as 
the  policy  was  in  force,  and  contained  other 
provisions  which  made  it  a  very  desirable 
policy;  that,  notwithstanding  its  attractive 
features,  the  association  had  outstanding  a 
vast  body  of  insurance  under  its  old  plan, 
which  could  not  be  converted  into  a  company 
upon  the  level-premium  plan  until  the  old 
policies  were  gotten  in ;  that  its  agents  were 
therefore  instructed  to  offer  the  new 
policy  to  the  holders  of  the  old  with 
full  explanation  of  ita  advantages,  and 
to  threaten  that,  unless  an  exchange  was 
made,  the  holders  of  the  old  policies  would 
be  assessed  so  immoderately  that  they 
would  find  it  burdensome  to  carry  them; 
that  the  association  .  denied  the  advan- 
tages of  the  new  policy  to  all  persons 
over  the  age  of  sixty  years,  including  the 
complainant,  and  had  enticed  or  bullied  out 
of  the  class  that  had  insured  up  to  1897  all 
good  risks  that  could  get  out,  and  had  re- 
fused to  allow  the  old  and  infirm  risks  of 
that  class  to  come  out  of  it  upon  any  terms, 
yet  proceeded  to  assess  them  with  a  sum  that 
it  knew  that  they  could  not  pay,  and  threat- 
ened, if  that  assessment  was  not  sufficient 
to  make  them  abandon  their  policies,  that  it 
would  be  so  increased  thereafter  as  to  com- 
pel them  to  do  so,  and  thus  confiscate  all 
that  they  had  paid  to  the  association;  that 
the  complainant  had  refused  to  pay  the  un- 
reasonsible  and  extortionate  assessment  made 
upon  him  in  February,  1898,  and  that,  in 
consequence  thereof,  the  association  had 
threatened  that  it  would  declare  his  policy 
lapsed  and  forfeited  unless  he  paid  that  as- 
sessment on  or  before  the  3d  day  of  March, 
1898,  and,  if  it  was  permitted  to  do  this,  it 
would  inflict  upon  him  irreparable  injury; 
that  complainant  had  demanded  redress  of 
his  grievances  at  the  hands  of  the  associa- 
tion, its  officers  and  manager,  but  they  had 
refused  to  give  him  any  relief  whatever.  It 
was  further  alleged  that  the  association  had 
estate  and  debts  due  it  in  the  city  of  Rich- 
mond. 

The  prayer  of  the  bill  was  that  the  associ- 
ation, its  agents  and  officers,  be  enjoined 
and  restrained  from  taking  any  proceeding 
whatever  to  make  the  complainant's  certifi- 
cate of  membership  or  policy  of  insurance  in 
the  association  declared  lapsed  or  forfeited; 
that  they  be  required  to  make  an  exhibit  of 
the  association's  books,  papers,  and  vouch- 
ers to  the  court,  so  that  it  could  determine 
what  would  be  a  reasonable  rate  of  assess- 
ment upon  the  complainant,  and  when  such 
reasonable  rate  of  assessment  had  been  deter- 
mined by  the  court,  that  it  should  decree 
that  the  associati(»i  should  receive  that  as- 
sessment, give  receipts  therefor  to  the  com- 
plainant, and  keep  his  certificate  or  policy 
of  insurance  in  force  and  effect,  or  issue  to 
him  one  of  the  new  policies  of  the  associa- 
tion ;  that  they  be  required  to  exhibit  a  list 
of  all  its  certificates  or  policy  holders  in  force 
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January  1,  1895,  at  what  age  each  was  is- 
sued, the  date  and  amount  of  each  policy,  to 
require  the  defendants  -to  produce  here  for 
the  inspection  of  the  complainant  all  the 
books,  papers,  and  vouchers  of  the  associa- 
tion which  might  be  necessary  to  enable  him 
to  ascertain  the  manner  in  which  it  had  been 
conducting  its  business,  and  whether  any  of 
its  resources  had  been  fraudulently  misap- 
propriated; and  for  general  relief. 

Process  was  served  upon  the  agent  of  the 
association  as  provided  by  statute.  The  as- 
sociation appeared  by  counsel,  and  demurred 
to  the  bill.  Its  demurrer  was  sustained,  and 
the  bill  dismissed.  From  that  decree  this 
appeal  was  allowed. 

Several  grounds  of  demurrer  are  relied  on, 
but  the  principal  objection  urged  to  the  bill 
is  that  the  case  made  and  the  relief  sought 
would  require  the  court  to  interfere  with  the 
internal  management  of  a  foreign  corpora- 
tion, a  subject-matter  over  which  the  court 
has  no  jurisdiction.  If  this  objection  is  well 
founded,  it  is  decisive  of  the  case,  and  will 
render  it  unnecessary  for  us  to  consider  the 
other  grounds  of  demurrer.  It  seems  to  be 
well  settled  that  courts  will  not  interfere 
with  the  management  of  the  internal  affairs 
of  a  foreign  corporation.  Such  questions 
are  to  be  settled  by  the  tribunals  of  the  state 
which  created  the  corporation.  The  reasons 
for  such  a  rule  are  apparent.  Courts  other 
than  those  of  the  state  creating  it,  and  in 
which  it  has  its  habitat,  have  no  visitorial 
powers  over  such  corporation,  have  no  au- 
thority to  remove  its  officers,  or  to  punish 
them  for  misconduct  committed  in  the  state 
which  created  it,  nor  to  enforce  a  forfeiture 
of  its  charter.  Neittier  have  they  the  power 
to  compel  obedience  to  their  orders  nor  to 
enforce  their  decrees.  Smith  v.  Mutual  L. 
Ins.  Co.  14  Allen,  336;  A^or*;^  State  Copper 
d  Gold  Min.  Co.  Y.Field,  64  Md.  151 ;  Condon 
V.  MutiMl  Reserve  Fund  Life  Asso.  (Md.) 
44  L.  R.  A.  149;  6  Thomp.  Corp.  §  8011. 

There  is  nothing  in  the  act  of  assembly  ap- 
proved May  18, 1887,  entitled  "An  Act  in  Re- 
lation to  Insurance  Companies  and  Associa- 
tions upon  the  Assessment  Plan"  (Acts  Ex. 
Sess.  1887,  p.  348,  chap.  271),  which  changes 
the  general  rule  upon  the  subject,  and  gives 
to  the  courts  of  this  state  the  right  to  con- 
trol or  interfere  with  the  management  of  the 
internal  affairs  of  a  foreign  corporation  doing 
business  here.  Section  3  of  that  act  pro- 
vides, among  other  things,  that  no  insur- 
ance company  or  association  organized  upon 
the  assessment  plan  shall  transact  business 
in  this  state  by  an  agent,  unless  it  shall  first 
authorize  some  person  who  is  a  resident  of 
this  state  "to  act  as  its  attorney,  and  to  ac- 
knowledge service  of  process,  or  upon  whom 
process  may  be  served  for  and  on  behalf 
thereof,  which  service  shall  be  taken  and 
held  to  be  as  valid  as  if  served  upon  such  cor- 
poration or  association  according  to  the  laws 
of  this  or  any  other  state." 

The  object  of  that  provision  of  the  act  was 
to  secure  the  residents  of  this  state  the  ben- 
efit and  protection  of  its  own  laws,  and  to 
confer  upon  its  own  courts  jurisdiction  to 
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determine  and  enforce  their  rights  where  the 
subject-matter  of  the  litigation  was  within 
their  jurisdiction,  or  the  remedy  sought  was 
within  their  reach.  It  provides  how  the  cor- 
poration can  be  brought  into  court,  but  it 
does  not  confer  upon  the  courts,  nor  does  it 
require  such  corporations  to  concede,  any 
right  to  exercise  authority  over  the  organ- 
ization, the  corporate  function^^  nor  the  re- 
lations between  the  corporation  and  its 
members,  nor  to  determine  the  rights  and 
duties  of  the  corporation  or  its  members 
arising  under  the  law  of  the  state  of  its  cre- 
ation, and  depending  upon  its  local  laws,  nor 
deprive  it  of  the  right  to  plead  a  want  of 
jurisdiction  on  the  ground  that  the  subject- 
matter  of  the  suit,  or  the  remedy  sought,  is 
beyond  the  reach  of  the  court,  or  not  within 
the  sovereign  power  of  the  state  from  which 
the  court  derives  its  authority.  Smith  v. 
Mutual  L,  Ins.  Co.  14  Allen,  3SQ;Clark  v. 
Mutual  Reserve  Fund  Life  Asso.  14  App.  D. 
C.  — ,  27  Wash.  L.  Rep.  114,  43  L.  R.  A.  390; 
and  Condon  v.  Mutual  Reserve  Fund  Life 
Asso,  (Md.)  44  L.  R.  A.  140.  See  Story^ 
Confl.  L.  §  543. 

The  next  question  to  be  considered  is 
whether  or  not  the  acts  complained  of  are 
so  distinctively  acts  pertaining  to  the  man- 
agement of  the  internal  affairs  of  the  associa- 
tion that  they  can  only  be  inquired  into  by 
the  courts  of  the  state  creating  it. 

It  is  sometimes  difficult  to  determine  what 
acts  of  a  corporation  relate  to  its  internal 
management  and  what  do  not.  The  cases 
are  not  entirely  agreed  upon  this  question. 

In  the  case  of  North  State  Copper  d  Oold 
Min,  Co.  V.  Fields,  64  Md.  151,  which  has 
been  cited  with  approval  by  many  courts,  and 
may  be  regarded  as  the  leading  ease  upon 
this  subject,  the  line  of  distinction  is  stated 
as  follows:  "That  where  the  act  com- 
plained of  affects  the  complainant  solely  in 
his  capacity  as  a  member  of  the  corporation, 
whether  it  be  as  stockholder,  director,  pres- 
ident, or  other  officer,  and  is  the  act  of  the 
corporation,  whether  acting  in  stockholders' 
meeting,  or  through  its  agents,  the  board  of 
directors,  that  then  such  action  is  the  man- 
agement of  the  internal  affairs  of  the  cor- 
poration, and  in  case  of  a  foreign  corpora- 
tion our  courts  will  not  take  jurisdiction. 
Where,  however,  the  act  of  the  foreign  cor- 
poration complained  of  affects  the  complain- 
ant's individual  rights  only,  then  our  courts 
will  take  jurisdiction,  whenever  the  cause 
of  action  arises  here." 

The  defendant  corporation  is  an  assess- 
ment company.  It  has  no  capital  stock,  and 
he  who  takes  out  a  policy  of  insurance  in  it 
becomes  a  member  of  tiie  hody  corporate, 
clothed  with  the  rights  and  subject  to  the 
liabilities  of  a  stockholder.  He  is  at  once 
insurer  and  insured.  2  May,  Ins.  §  548.  His 
liabilities  and  his  rights  depend  entirely  up- 
on the  conditions  and  obligations  of  his  mem- 
bership. Those  obligations  and  conditions 
are  evidenced  by  his  certificate  of  member- 
ship, the  charter,  constitution,  and  by-laws 
of  the  corporation,  and  the  statutes  of  the 
state  creating  it.  Niblack,  Mut.  Ben.  Soc. 
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S  136;  2  May,  Ins.  §  552;  Bacon,  Ben.  Soc.  t 
161. 

The  wrongs  complained  of  by  the  appellant 
in  his  bill,  briefly  stated,  are  the  imposition 
of  illegal  assessments  upon  him  and  other 
members  of  the  association  over  sixty  years 
of  age;  the  adoption  of  a  new  plan  of  in- 
surance without  authority,  the  advantages 
of  which  are  denied  to  him  and  those  of  his 
cla£s;  the  unlawful  action  of  the  associatioD 
in  inducing  by  persuasion  and  threats  the 
young  members  of  the  association  to  give  up- 
their  old  policies,  and  to  take  out  policies 
under  the  new  plan,  thereby  increasing  the 
burdens  of  the  appellant  and  the  old  mem- 
bers, and  thus  compelling  them  either  to  pay 
exorbitant  assessments,  or  leave  the  associa- 
tion, and  lose  all  that  they  have  paid;  and 
the  fraudulent  misappropriation  of  the  assets 
of  the  association  by  its  officers  and  agents. 
All  these  alleged  acts  of  misconduct  affect 
the  appellant  in  his  capacity  as  a  meml>er  of 
the  association. 

The  counsel  of  the  appellant  insists  that 
by  the  terms  of  his  policy  of  insurance  it 
was  agreed  that  the  rate  of  assessment 
"should  always  be  what  they  were  at  the 
time  of  insurance,  to  be  raised  In  emergen- 
cies according  to  a  scale  applied  to  all  in 
the  same  way,"  and  that  any  change  in  the 
rates  of  assessment  was  a  violation  of  his 
contractual  rights. 

If  it  were  true,  when  the  appellant  became 
a  member  of  the  association,  that  he  con- 
tracted with  it  that  the  rate  of  assessment 
should  never  be  changed,  we  do  not  see  how 
that  could  affect  the  question  under  consid- 
eration. The  bill  charges  that  the  rates  of 
assessment  have  been  increased  in  violatioi 
of  the  appellant's  rights.  The  question  it 
not  how  those  rights  were  acquired,  but 
whether  the  violation  of  those  rights  affects] 
him  in  his  capacity  as  a  member  of  the  asso-| 
ciation,  and  do  not  affect  merely  his  individ- 
ual rights. 

The  appellant  has  rights  which  rest  upon 
his  contract  of  insurance,  and  not  upon  his 
contract  of  membership  in  the  society  (Nib- 
lack,  Mut.  Ben.  Soc.  S  136),  and  for  a  viola- 
tion of  those  rights  he  is  entitled  to  redress. 
The  mere  fact,  as  was  said  in  Condones  Case, 
44  L.  R.  A.  149,  that  "he  is  a  member  of  the 
corporation,  does  not  preclude  him  from  as- 
serting against  the  corporation  any  right 
arising  out  of  his  contract;  but  the  character 
of  the  remedy  invoked  may  measure  the  lim- 
its of  the  jurisdiction  of  the  tribunal  ap- 
pealed to  when  the  domicil  of  the  corporation 
is  considered.  It  is  therefore  entirely  pos- 
sible that  a  state  of  facts  which  would  au- 
thorize a  court,  in  the  exercise  of  its  visi- 
torial  power,  to  inquire  into  the  validity  of 
acts  affecting  the  rights  of  a  policy  holder, 
when  done  by  a  corporation  located  within 
the  jurisdiction  of  the  court,  would,  as  re- 
spects a  foreign  corporation,  be  wholly  in- 
sufficient to  confer  upon  the  same  court  ju- 
risdiction to  act  at  all." 

Not  only  are  the  acts  complained  of  acts 
which  relate  to  the  internal  management  of 
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the  association,  but  the  relief  sought,  if 
granted,  would  require  the  courts  of  this 
state  to  control  and  overhaul  that  manage- 
ment. 

The  first  prayer  is  that  the  association  be 
enjoined  and  restrained  from  taking  any  pro- 
ceedings to  have  the  appellant's  certificate 
of  membership  or  policy  of  insurance  de- 
clared lapsed  or  forfeited.  This  prayer  is 
based  upon  the  allegation  that  the  associa- 
tion had  threatened  to  declare  it  forfeited 
if  he  did  not  pay  what  is  charged  to  be  an 
illegal  and  extortionate  assessment. 

If  the  court  were  of  opinion  that  the  as- 
sessment was  invalid,  how  could  it  restrain 
and  control  the  association  at  its  home  office 
in  the  state  of  New  York,  wliere  the  assess- 
ments were  to  be  paid?  It  would  have  no| 
power  to  enforce  its  restraining  order  if  th( 
association  refused  to  obey  it.  It  is  cleai 
that  an  injunction  ought  not  to  be  grante( 
which  cannot  be  enforced.  Condon  v.  Mu- 
tual Reserve  Fund  Life  Asso.  44  L.  R.  A. 
149;  Clark  v.  Mutuai  Reserve  Fund  Life 
Asso.  14  App.  D.  C.  — ,  27  Wash.  L.  Rep. 
114,  43  L.  R.  A.  390. 

Another  prayer  of  the  bill  is  that  the  asso- 
ciation be  required  to  exhibit  its  books,  pa- 
pers, and  vouchers,  and  furnish  a  list  of  its 
policy  holders,  for  the  inspection  of  the  ap- 
pellant, in  order  that  he  might  ascertain 
from  them  whether  or  not  there  had  been 
any  fraudulent  misappropriation  of  the  as- 
sets of  the  association  by  its  officers  and 
agents,  and  in  order  that  the  court  could  de- 
termine what  would  be  a  reasonable  rate 
of  assessment  upon  the  appellant,  and,  when 
it  had  determined  what  would  be  a  reason- 
able ratCj  to  decree  its  payment,  require  the 
association  to  receive  it,  give  receipts  there- 
for, and  to  keep  his  policy  alive,  or  to  issue 
him  one  of  its  new  policies.  In  order  to 
grant  such  relief,  it  would  be  necessary  for 
the  court  to  investigate,  overhaul,  and  con- 
trol the  management  of  the  internal  affairs 
of  the  association.  It  is  manifest  that  the 
courts  of  no  state  other  than  that  of  the  dom- 
icil  of  the  foreign  corporation  ought  to  at- 
tempt to  exercise  any  such  power  over  it. 
To  do  so  would  render  it  dangerous,  if  not 
impossible,  for  a  corporation  to  do  business 
beyond  the  limits  of  the  home  state.  Its 
books  and  papers  might  be  required  at  the 
same  time  in  the  courts  of  many  or  all  of 
the  states  in  which  it  was  doing  business. 
Each  of  these  courts,  after  overhauling  its  in- 
ternal management,  to  see  what  would  bo  a 
reasonable  rate  of  assessment,  might  d(»t er- 
mine that  question  differently,  thus  leadi^ig 
to  confusion  and  injustice  in  the  cuiministra- 
tion  of  the  internal  affairs  of  the  corpora- 
tion. Courts,  even  if  they  had  such  power, 
would  be  slow  to  exert  it  when  its  exercise 
would  lead  to  such  results,  but  would  leave 
the  parties  to  litigate  their  rights  in  the 
courts  of  the  state  under  whose  laws  the  cor- 
poration had  been  created,  and  where  such 
matters  could  alone  be  properly  settled. 

In  North  State  Copper  d  Oold  Min.  Co, 
V.  Field,  64  Md.  151,  the  foundation  of  the 
complaint  was  that  the  foreign  corporation 
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had  imposed  an  illegal  and  void  assessment 
upon  its  stockholders,  and  had  declared 
Field's  stock  forfeited  by  reason  of  his  non- 
payment of  the  assessment  upon  him.  The 
object  of  his  suit  was  to  compel  the  company 
to  reinstate  him  as  a  stockholder  on  the  books 
of  the  corporation,  but  the  court  refused  to 
grant  the  relief,  because  to  do  so  would  be 
interfering  with  the  management  of  the  in- 
ternal affairs  of  the  foreign  corporation. 

In  Clark's  Case,  14  App.  D.  C.  — ,  27 
Wash.  L.  Rep.  114,  43  L.  R.  A.  390,  which  was 
a  bill  filed  against  the  appellee  association 
by  one  of  its  members,  as  is  this,  and  based 
largely  upon  the  same  allegations  of  fact, 
and  seeking  in  the  main  the  same  character 
of  relief,  it  was  held  that  a  court  of  equity 
of  the  District  of  Columbia  had  no  jurisdic- 
tion to  enjoin  the  association  from  enforc- 
ing or  attempting  to  enforce  certain  assess- 
ments made  upon  one  of  its  members  and 
policy  holders,  or  adjudge  and  decree  as  null 
and  void  certain  changes  and  increase  in  the 
rate  of  assessment  from  the  rate  fixed  in  the 
certificate  issued  to  him,  or  to  determine 
what  would  be  a  proper  rate  of  assessment 
upon  its  members,  or  to  require  a  production 
of  its  books  and  papers  for  an  accounting. 
This  decision  was  based  upon  the  ground 
that  the  acts  complained  of  affected  the 
plaintiff  in  his  rights  as  a  member  of  the  as- 
sociation, and  were  the  acts  of  the  corpora- 
tion performed  in  the  administration  of  its 
corporate  affairs. 

In  Condon's  Case  (Md.)  44  L.  R.  A.  149, 
which  was  also  a  suit  against  the  appellee 
association,  brought  by  one  of  its  members 
in  behalf  of  himself  and  others  similarly  sit- 
uated, the  allegations  of  the  bill  and  the  re- 
lief sought  were  substantially  the  same  as 
in  the  Clark  Case,  and  a  like  conclusion  was 
reached  by  the  court  of  appeals  of  Maryland. 
Ifadden  v.  Penn  Electric  Light  Co.  181  Pa. 
617,  38  L.  R.  A.  638;  Kansas  d  E.  R.  Constr. 
Co.  V.  Topeka,  8.  d  W.  R.  Co.  135  Mass.  34. 

We  are  of  opinion  that  the  subject-matter 
of  this  suit  is  not  within  the  jurisdiction  of 
fflie  courts  of  this  state,  and  that  the  remedy 
sought  is  beyond  their  reach.  The  demurrer 
to  the  bill  was  therefore  properly  sustained. 

The  counsel  for  appellant  insists  that,  al- 
fliough  this  court  may  not  be  able  to  grant 
all  the  relief  prayed  for,  it  ought  to  construe 
appellant's  contract  with  the  association,  and 
determine  what  his  rights  are  under  it,  and 
thus  render  those  questions  res  judicata. 
This  contention  cannot  be  sustained.  The 
case  made  and  the  relief  sought  not  being 
within  the  jurisdiction  of  the  court,  it  has 
no  power  to  construe  the  contract.  When- 
ever  a  court  determines  that  it  has  no  juris- 
diction of  a  case,  it  should  express  no  opin- 
ion upon  the  merits  of  the  controversy.  The 
only  course  which  a  court  can  rightfully  pur- 
sue in  such  a  case  is  to  decline  to  speak  at 
all  where  it  cannot  speak  by  the  law. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  complained  of,  and  it  must  he  af' 
firmed. 

Card'well,  J.,  absent. 
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*1.  Article  5  of  Amendmenta  to  tlie 
Conntltatlon  of  tbe  Vnltcd  States  is  a 

Testrlctlon  upon  the  legislative  functions  of 
the  Federal  govemment,  not  of  a  state  goT- 
ernment. 

2.  Section  22,  art.  1,  of  tbe  Gonatttn- 
tlon  of  Utali  is  not  a  limitation  on  the  tax- 
ing power  of  the  state,  but  is  a  limitation 
on  the  exercise  of  the  power  of  eminent  do- 
main. 

3.  Tlie  ^'bole  laTrmaklnflr  po-v^er  of  a 
■tate,  except  ancli  as  la  reserved  by 
tbe  state  or  Federal  Conatltatlon, 
having  been  committed  to  the  legislature,  In 
the  absence  of  any  constitutional  restraint, 
express  or  implied,  the  legislature  may  act 
upon  any  subject  within  the  sphere  of  the 
government ;  and  if,  in  the  absence  of  any 
constitutional  restriction,  it  makes  a  law, 
there  is  no  authority  in  the  government 
which  can  declare  It  void,  and  no  court  has 
power  to  arrest  its  execution. 

4.  Altltonarli,  la  tlie  paaaaare  of  laws, 
there  may  have  been  an  abuse  of  the  taxing 
power,  unless  some  constitutional  provision 
Is  violated  courts  have  no  authority  to  pre- 
vent their  execution. 

6.  Under  {  5,  art.  13,  Gonnt.,  tlie  leirta- 
latnre  la  prohibited  from  Impoalngr  « 
tax  npon  property  within  any  city  for 
municipal  purposes,  but  Is  given  the  right  to 
delegate  that  power  to  the  municipality ;  un- 
der §  10,  Id.,  property  subject  to  taxation  Is 
limited  to  real  or  personal  property  within 
the  limits  of  the  authority  levying  the  tax ; 
and,  the  extent  of  the  territorial  limits  of  a 
municipality  being  a  matter  of  legislative  dis- 
cretion, the  exercise  of  such  discretion  is  not 
a  subject  of  judicial  revision. 

0.  Tbe  rnle  of  stare  decisis  la  not 
always  Inflexible,  and  when  there  has 
been  but  a  single  decision,  which  is  clearly 
erroneous,  or  where  the  questionable  matter 
waa  not  necessarily  Involved  In  the  caae,  or 
where  the  points  Involved  were  decided  con- 
trary to  well-established  legal  principles,  or 
where  It  appears  that  facts  and  conditions 
were  materially  dlflTerent,  or  where  it  Is  man- 
ifest that  the  law  has  been  erroneously  de- 
cided, the  doctrine  ought  not  to  be  applied. 
KaysvUle  City  v.  Ellison,  18  Utah,  — ,  43 
L.  R.  A.  81,  overruled. 

(April  29.  1899.) 

APPEAL  by  defendants  from  a  judgmentof 
the  District  Court  for  Tooele  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
strain the  collection  of  taxes  levied  on  plain- 
tiff's property  for  the  alleged  reason  that  it 
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was  unlawfully  included  within  the  limits 
of  the  defendant  corporation.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Rawlins,  Thnrman,  Hvrd,  3b 
Wedgrwood,  for  appellants: 

Under  the  express  terms  of  the  statutory 
provisions  all  property  within  the  corporate 
limits  is  subject  to  the  payment  of  city 
taxes. 

The  statutory  provisions  requiring  the 
payment  of  city  taxes  upon  all  property 
within  the  corporate  limits  do  not  violate 
any  provisions  of  the  state  or  Federal  Con- 
stitutions, but  are  a  valid  and  lawful  exer- 
cise of  the  legislative  functions,  and  should 
be  given  full  force  and  effect. 

Taxation  is  not  the  taking  of  property 
without  due  process  of  law. 

People  V.  Daniels,  6  Utah,  288,  6  L.  R.  A. 
444;  Kelly  v.  Pittsburgh,  104  U.  S.  78.  20 
L.  ed.  658,  Affirming  85  Pa.  170,  27  Am.  Rep. 
633;  Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616;  Walston  v.  Nevin,  128  U.  S. 
578,  32  L.  ed.  544;  Cooley,  Const  Lim.  5th 
ed.  pp.  437  et  seg. 

The  constitutional  prohibition  against 
taking  private  property  without  just  compen- 
sation is  not  a  limitation  upon  the  taxing 
power. 

2  Dill.  Mun.  Corp.  §  738 ;  Desty,  Taxn.  pp. 
30,  31 ;  Hare,  Am.  Const  Law,  332 ;  Potter's 
Dwarr.  Stat.  404  et  seq.;  Cooley,  Const  Lim. 
5th  ed.  p.  620;  Oilman  v.  Sheboygan,  2 
Black,  510,  17  L.  ed.  305;  Mobile  County  v. 
Kimball,  102  U.  S.  691,  702,  26  L.  ed.  238, 
241. 

The  doctrine  of  stare  decisis  cannot  be  log- 
ically applied  in  the  case  at  bar,  and  even  if 
it  could  be,  there  are  certain  limitations  to 
the  doctrine  which  this  court  is  in  duty 
bound  to  consider. 

26  Am.  &  Eng.  Enc.  Law,  p.  36;  Bane  t. 
Wick,  6  Ohio  St  14;  Ounn  v.  McCarroll,  1 
Smedes  &  M.  371 ;  McFarland  v.  Pico,  8  Cal. 
631 ;  San  Francisco  v.  Spring  Valley  Water- 
works, 48  Cal.  609;  Aud  v.  Magruder,  10 
Cal.  291;  Hardigree  ▼.  Mitchum,  51  Ala. 
151 ;  Linn  v.  Minor,  4  Nev.  462;  Hollinshead 
V.  Von  Olahn,  4  Minn.  190;  1  Kent,  Com. 
477;  Pratt  v.  Brown,  3  Wis.  609;  Butler  v. 
Van  Wyok,  1  Hill,  459;  Callender  v.  Key- 
stone Mut.  Jj.  Ins.  Co.  23  Pa.  474. 

Courts  will  not  determine  a  statute  to  be 
unconstitutional  unless  it  is  plainly  and  pal- 
pably in  contravention  of  the  fundamental 
law. 

Cooley,  Const  Lim.  6th  ed.  pp.  216,  217. 

If  the  constitutional  and  unconstitutional 
parts '  of  a  statute  are  so  connected  and 
blended  together  in  subject-matter  and  con- 
struction that  the  unconstitutional  portion 
cannot  be  separated  so  as  to  leave  the  valid 
portion  full  and  complete,  the  whole  will  be 
declared  unconstitutional. 


Note. — On  the  question  of  the  municipal  tax- 
ation of  rural  lands  within  the  limits  of  the 
corporation,  see  note  to  Briggs  v.  RussellvlUe 
(Ky.)  34  L.  R.  A.  193.  See  also  Farwell  v. 
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Des  Moines  Brick  Mfg.  Co.  (Iowa)  35  L.  R.  A. 
63;  and  KaysvUle  v.  Ellison  (Utah)  43  U  R.  A. 
81,  which  Is  overruled  In  the  above  case. 
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Cooley,  Const.  Lim.  6th  ed.  p.  211. 

If  the  city  of  Graotsville  has  not  the  pow- 
er to  tax  all  the  real  and  personal  property 
within  the  city  for  municipal  purposes,  then 
clearly  it  has  not  the  power  of  taxation  at 
all. 

Mr,  James  A.  Williams,  for  respond- 
ent: 

The  city  is  compelled  to  ask  this  court  to 
overrule  all  the  following  cases: 

Salt  Lake  City  v.  Wagner,  2  Utah,  400; 
People  V.  Daniels,  6  Utah,  288,  5  L.  R.  A. 
444;  Ellison  v.  Linford,  7  Utah,  166;  Cook 
V.  Crandall,  7  Utah,  344;  Kaysville  City  v. 
Ellison  (Utah)  43  L.  R.  A.  81. 

The  constitutional  provision  should  be  ap- 
plied to  the  appropriation  of  private  proper- 
ty to  public  use  in  the  form  of  money,  under 
the  right  of  taxation,  as  well  as  the  appro- 
priation of  real  estate  or  other  property  to 
such  uee  under  the  right  of  eminent  domain. 

People  V.  Daniels,  6  Utah,  297,  6  L.  R.  A. 
444;  Ellison  v.  Linford,  7  Utah,  166;  Cook 
V.  Crandall,  7  Utah,  344;  Kaysville  City  v. 
Ellison  (Utah)  43  L.  R.  A.  81;  Nicholasville 
V.  Rarick,  19  Ky.  L.  Rep.  1415. 

It  is  better  that  the  law  be  settled  than 
that  it  always  be  ri^yht. 

Wells,  Res  Adjudicata  &  Stare  Decisis, 
578. 

The  legislature  considered  that  the  law 
wus  settled  upon  this  subject  when  it  enacted 
chap.  15,  Utah  Rev.  Stat.  1898,  150,  which 
provides  how  citizens  living  in  these  outlying 
districts,  but  within  the  city  limits,  may 
proceed  to  have  such  adjacent  territory  cut 
oflf  from  the  city  proper. 

Phikuielphia  Baptist  Asso.  v.  Hart,  4 
Wheat.  2,  4  L.  ed.  499;  Vidal  v.  Philadel- 
phia, 2  How.  129,  11  L.  ed.  206. 

Bartoli,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  restrain  the 
collection  of  a  city  tax  levied  upon  the  prop- 
erty of  the  respondent  for  the  year  1897  by 
the  local  authorities  of  Grantsville  City, 
It  appears  that  Grantsville  City  is  a  muni- 
cipal corporation  of  the  third  class,  incor- 
porated by  act  of  the  territorial  legislature 
(Utah  Comp.  Laws  1888,  §  1511),  and  its 
name  and  boundaries  were  "perpetuated"  un- 
der §  311,  Rev.  Stat.  1898.  The  city's  char- 
ter provides  for  a  city  government  with  pow- 
er, among  other  things,  to  levy  and  collect 
taxes  for  city  purposes,  on  all  taxable  prop- 
erty within  its  corporate  limits.  Utah 
Comp.  Laws  1888,  §§  1512  et  seq.  The  area 
of  the  city  is  about  41/2  miles  square,  and  has 
a  population,  as  appears  from  the  findings 
of  fact,  of  about  1,000.  The  lands  on  which 
the  tax  in  controversy  was  levied  are  situ- 
ate about  l^^  miles  from  the  platted  and 
built-up  portion  of  the  city,  aiid  are  used 
for  agricultural  purposes.  At  the  trial  a 
portion  of  these  lands  were  held  to  be  within 
the  range  of  municipal  benefits,  subject  to 
city  taxation,  while  the  remaining  portion 
waa  held  to  be  without  the  range  of  such 
benefits,  and  therefore  not  subject  to  such 
taxation,  although  all  these  lands  lie  within 
the  territorial  limits  of  the  city.  The  ques- 
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tion  of  paramount  importance  presented  on 
this  appeal  is  whether  the  several  statutory 
provisions  rel-ating  to  Grantsville  City,  and 
requiring  the  payment  of  city  taxes  upon  all 
property  within  the  corporate  limits  of  the 
city,  are  violative  of  any  provision  of  the 
state  or  Federal  Constitutions,  since  such  pro- 
visions of  statute  authorize  the  taxation,  for 
city  purposes,  of  lands  lying  outside  the 
platted  and  improved  portion  of  the  city, 
and  used  only  for  the  business  of  agricul- 
ture ;  in  other  words,  is  such  taxation  a  law- 
ful exercise  of  the  legislative  functions  of  the 
state?  To  burden  such  lands  or  property 
with  city  taxes  is  not  inhibited  by  the  pro- 
vision of  article  5  of  Amendments  to  the  Con- 
stitution of  the  United  States,  that  private 
property  shall  not  be  taken  "for  public  use 
without  just  compensation,"  because  that  ar- 
ticle is  a  restriction  upon  the  legislative  func- 
tions of  the  Federal  government,  and  has  no' 
application  to  such  functions  of  a  state  gov- 
ernment. Kelly  V.  Pittsburgh,  104  U.  S.' 
78,  26  L.  ed.  658.  The  appellants  insist^ 
and  the  respondent  concedes,  that  the  exer- 
cise of  such  legislative  power  by  the  state  is 
not  in  violation  of  §  1,  art.  14,*U.  S.  Const,, 
wherein  it  is  provided  that  no  state  shall  de- 
prive any  person  of  his  property  ''without 
due  process  of  law."  We  need,  therefore, 
give  these  provisions  of  the  Constitution  of 
the  United  States  no  further  consideration 
in  the  disposition  of  this  case.  It  is  insisted, 
however,  that  a  portion  of  the  lands  are  situ- 
ate beyond  the  range  of  municipal  benefits, 
and  that,  as  to  such  lands,  a  tax  for  city 
improvements  and  expenses  is  inhibited  by  § 
22,  art.  1,  of  the  Constitution  of  this  state, 
which  provides:  "Private  property  shall 
not  bo  taken  or  damaged  for  public  use  with- 
out just  compensation."  The  question  is, 
Does  this  provision  of  the  Constitution  relate 
only  to  the  right  of  eminent  domain,  or  does 
it  also  limit  the  power  of  taxation?  Private 
property  may  be  taken  constitutionally  for 
public  use,  both  by  the  right  of  eminent 
domain  and  by  taxation.  The  right  of 
eminent  domain  and  the  right  of  taxation  are 
both  founded  in  necessity.  They  are  rights  re- 
served by  the  people,  in  their  collective  capac- 
ity, over  the  property  of  individuals,  and 
therefore  aire  powers  inherent  in  the  sover- 
eignty itself.  The  power  of  the  state  over 
the  property  of  its  subjects  extends,  not  only 
to  taxation  and  eminent  domain,  but  also  to 
public  morals,  public  health,  police,  and  prob- 
ably other  public  interests,  and  may  be  exer- 
cised by  resuming  a  portion  of  such  property 
whenever  public  exigencies  demand  it.  All 
such  governmental  rights  have  their  founda- 
tion in  the  social  system,  and  are  necessary 
for  the  public  weal.  Hence  the  government 
has  power  to  compel  the  relinquishment  of 
individual  interests  when  it  becomes  neces- 
sary for  the  benefit  of  all.  While  it  is  true 
that  eminent  domain  and  taxation  rest  sub- 
stantially on  the  same  foundation,  and  that 
by  either  right  private  property  may  be  tak- 
en for  public  use,  there  are,  nevertheless,  im- 
portant distinctions  between  the  two  rights. 
The  power  of  eminent  domain  operates  on 
real   property  principally,    and    seldom,    if 
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ever,  even  in  time  of  war,  are  the  exigencies 
of  government  such  as  to  require  the  taking 
of  money  by  virtue  of  this  power,  and  never 
in  time  of  peace.  This,  however,  seems  to 
result  from  the  title  to  the  landed  property 
being  in  the  body  politic,  as  distinguished 
from  the  deriva^tive  title  of  the  subject  to  his 
property.  The  doctrine  that  the  nation  or 
the  people  in  their  organized  capacity  own 
the  soil  haxl  its  origin  in  antiquity.  This 
prevailed  under  the  feudal  system,  which 
seems  to  have  originated  from  the  military 
policy  of  the  Celtic  nations,  who,  at  the  de- 
clension of  the  Roman  Empire,  migrated  into 
aJl  the  European  regions,  and,  to  secure 
their  new  acquisitions,  obtained  by  right  of 
oonquest,  continued  in  their  respective  colo- 
nies. The  lands  were  allotted  by  the  con- 
quering general  to  the  superior  military  ofii- 
cers,  and  by  them  again  parceled  out  to  the 
inferior  officers  and  most  deserWng  soldiers 
as  a  reward  for  services,  conditioned,  haw- 
ever,  that  the  possessor  would  faithfully  per- 
form certain  stipulated  service  to  his  lord. 
''Allotments  thus  acquired  mutually  engaged 
such  as  accepted  them  to  defend  them,  and 
as  they  all  sprang  from  the  same  right  of 
conquest,  no  part  could  subsist  independent 
of  the  whole;  wherefore  all  givers,  as  well  b» 
receivers,  were  mutually  bound  to  defend 
each  other's  possessions.  But,  as  that  could 
not  effectually  be  done  in  a  tumultuous,  ir- 
regular way,  government,  and,  to  that  pur- 
pose, subordination^  was  necessary."  2  Bl. 
Com.  45.  Tiie  fundamental  maxim  of  feu- 
dal tenure  was  thsut  the  titles  to  landed  prop- 
erty were  originally  granted  by  the  sover- 
eign, and  were  therefore  held,  either  directly 
or  indirectly,  of  the  Crown.  The  dominion 
or  ultimate  property  of  the  feud  remained 
in  the  King  or  grantor,  and  the  title  of  the 
grantee  or  vassal  was  subject  to  such  domin- 
ion. In  the  process  of  time  the  feudal  sys- 
tem oame  to  be  regarded  more  in  tbe  light 
of  a  civil  establishment  than  in  that  of  a 
military  plan,  and  the  title  of  the  grantee 
became  more  certain;  but  still  the  rights,  of 
the  Crown  in  the  landed  property,  for  the 
purpose  of  government,  remained  supreme. 
So,  in  the  United  States,  the  land  almost,  if 
not  quite,  exclusively  was  originally  granted 
by  the  King,  the  proprietaries  whom  he  en- 
feoffed, the  states  which  succeeded  to  the  pro- 
prietary rights,  or  tbe  Federal  government. 
It  is  because  of  such  ownership  that  one  gov- 
ernment may,  under  circumstances  requiring 
it,  exclude  the  subjects  of  another,  to  pre- 
vent injustice  to  its  own  subjects,  and  pro- 
tect the  nation  from  "peaceful  invasion 
which,  under  the  guise  of  emigration,  would 
subvert  its  religion,'  institutions,  and  laws." 
1  Hare,  Const.  Law,  334.  From  the  same 
source  comes  the  right  of  eminent  domain, 
and  it  enables  the  state  to  resume  such  por- 
tions of  the  landed  property  as  may  be  need- 
ed for  public  use,  in  improvements  and  salu- 
tary' measures,  which  concern  the  people  as  a 
whole.  This  power  operates  upon  property 
to  appropriate  it  specifically  to  some  and 
which  cannot  be  attained  in  any  other  way, 
and  devests  the  individual  wholly  of  his  title 
and  revests  it  in  the  sovereignty;  thus  pre- 
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venting  the  individual  owner  from  thereaft- 
er making  any  use  of  it  whatever.  The  prop- 
erty so  taken  may  be,  and  generally  is,  by  the 
state  turned  into  an  entirely  different  use 
from  that  in  which  it  was  employed  by  the 
former  owner;  or  it  may  be  damaged,  or  de- 
stroyed altogether,  as  the  exigencies  of  the 
public  may  require.  And,  when  property  is 
taken  or  destroyed  by  virtue  of  this  right, 
there  is  no  thought  of  just  contribution,  by 
the  owner,  of  his  share  of  the  public  burden, 
for  such  is  not  the  case,  since  the  value  of 
the  property  taken  is  so  much  beyond  his 
share.  Nor  is  it  material  whether  any  other 
owner  is  likewise  or  at  all  deprived  of  his 
property.  Under  the  power  of  eminent  do- 
main the  owner  may  be  compelled  to  surren- 
der his  residence,  or  farm,  or  the  very  prop- 
erty which  long  enjoyment  and  use  have  meet 
endeai'cd,  without  any  other  compensation 
than  the  fair  market  value  thereof ;  and  such 
compensation,  and  only  such,  he  is  entitled 
to  by  virtue  of  the  provision  of  the  Consti- 
tution here  under  consideration.  That  provi- 
sion relates  to  the  nght  of  eminent  domain, 
and  prevents  the  dantaging  or  taking  of  any 
private  property  by  the  sovereignty  without 
just  compensation.  Therefore,  w^hen  the 
state  exercises  the  right,  it  becomes  a  debtor 
for  the  property  so  taken  or  damaged.  The 
taking  of  private  property  under  the  right  ot 
eminent  domain  may  also  be  likened  to  a  sale 
by  the  owner,  differing  therefrom  only  in 
that  the  transfer  of  the  title  may  be  com- 
pelled by  the  government,  and  the  price  de- 
termined by  proper  officers  or  a  jury.  Such 
are  some  of  the  incidents  connected  with  the 
exercise  of  the  right  of  eminent  domain.  1 
Hare,  Const.  Law,  331-333;  Mobile  County 
v.  Kimball,  102  U.  S.  691,  26  L.  ed.  238. 

Now.  of  the  right  of  taxation.  It  operates 
upon  all  persons,  and  upon  all  private  prop- 
erty, for  the  benefit  of  all.  It  exacts  money 
or  services  according  to  some  rule  of  appor- 
tionment, as  contribution  from  individuals 
for  improvements,  and  for  the  support  of  the 
government,  without  any  thoug^ht  of  compen- 
sation, except  that  the  objects  of  public  util- 
ity promoted  thereby  are  supposed  to  return 
to  the  individual  benefits  equal  in  value  to 
the  anqount  of  his  tax  or  contribution  to  the 
public  burden.  Taxation,  however,  does  not 
devest  the  owner  of  his  title  to  property  ex- 
cept in  case  of  failure  to  pay  the  tax.  Nor 
does  it  prevent  the  owner  from  enjoying  it, 
or  making  any  use  of  it.  Nor  does  it  injure 
or  destroy  it.  This  power  simply  imposes  a 
burden,  which  is  supposed  to  fall  equally  up- 
on all,  for  the  maintenance  of  the  govern- 
ment, and  improvements  that  are  supposed 
to  enhance  the  interests  of  all.  The  obliga- 
tion of  sudh  burden  is  discharged  by  the  pay- 
ment of  money,  or,  in  some  instances,  by 
service;  as,  for  instance,  in  the  building  oi 
roads,  bridges,  ejid  the  like.  Taxation,  there- 
fore, will  always  provide  the  government 
with  money,  but  not  with  any  other  proper- 
ty, and  without  the  power  to  compel  contri- 
butions for  public  use  in  money  no  govern- 
ment could  exist.  Potter's  Dwarr.  Stat. 
403-405. 

From  the  foregoing  observations,  it  seems 
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•clear  that  there  are  material  distinctions  be- 
tween the  right  of  eminent  domain  and  the 
right  of  taxation,  although  both  originated 
in  political  necessity,  and  rest  substantially 
<m  the  same  foundation.     The  former,  as  we 
have  seen,  devests  title  of  owner,  and  pre- 
vents further  use  or  enjoyment  of  the  prop- 
erty   by    him;    the   latter    does    not   affect 
title  of,  nor  use,  nor  enjoyment  by  the  own- 
er.    The  former  makes  direct,  actual  compen- 
sation for  the  property  taken  or  damaged; 
the  latter,  theoretical  or  indireet  compensa- 
tion for  the  tax, — such  as  is  supposed  will  be 
received  by  the  taxpayer  on  account  of  bene- 
fits.    So  the  former  operates  upon  the  prop- 
erty of  an  individual  without  reference  to 
that  of  others,  not  to  enforce  a  ratable  and 
equitable  portion  of  a  contribution  to  the 
public  burden,  but  to  obtain  for  public  use 
so  much  beyond ;  the  latter  operates  upon  all 
private  property,  whether  it  belongs  to  indi- 
viduals or  corporations,  to  compel  a  propor- 
tionate contribution  for  the  use  of  the  gov- 
ernment.    The  surrender  of  landed  property 
may  be  compelled  by  the  right  of  eminent  do- 
main, but  not  by  taxation,  and  money  may 
always  be  obtained  by  taxation,  but  not  by 
eminent  domain.     Thus,  from  these  oonsid 
erations,  and  in  view  of  the  incidents  pecul 
iar  to  each  of  these  powers  of  th'e  govern 
ment,  it  is  difficult  to  perceive  how  the  pro 
vision  of  the  Constitution  that  private  prop 
erty  shaJl  not  be  taken  or  damaged  for  pub 
lie  use  without  just  compen^Kition,  can  be  in 
terpreted  to  be  a  limitation  upon  the  tax 
ing  power  of  the  state.     It  is  true  that  mon 
ey  is  private  property    and    that  taxation 
takes  money  for  public  use,  and  thus  may  be 
said  to  take  private  property  for  such  use 
without  direct^  actual  compensation,  or  any 
^compensation  except  such  as  results  from  the 

Sublic  benefit,  in  which  all  are  supposed  to 
ave  an  interest.  If,  therefore,  thie  should 
be  so  rigidly  interpreted  as  to  make  it  fall 
within  that  constitutional  inhibition,  it 
would  be  a  menace  to  the  very  existence  of 
the  government,  because  of  its  susceptibility 
to  use  as  an  instrument  to  arrest  all  govern- 
mental operations,  for  upon  every  occasion 
of  tht*  levying  of  a  tax  upon  the  private  prop- 
erty in  the  state  or  in  a  district  the  owners 
thereof,  or  any  of  them  who  felt  themselves 
aggrieved,  might,  on  the  ground,  real  or  sup- 
posed, that  the  tax  was  in  excess  of  the  bene- 
fits, and  thei'efore  its  exaction  a  taking  of 
private  property  without  just  oompen-sation, 
prevent,  by  proceedings  in  court,  the  collec- 
tion of  the  tax  until  a  decision  could  be  ob- 
tained. Interminable  litigation,  endless  de- 
lay in  the  collection  of  taxes,  and  interference 
with  improvements  and  administration  of 
the  government,  would  be  the  natural  se- 
quence. No  such  results  were  intended  by 
the  framers  of  the  Constitution,  nor  should 
they  be  aided  by  judicial  construction.  We 
are  therefore  of  the  opinion  that  the  consti- 
tutional provision  prohibiting  the  damaging 
or  taking  of  private  property  for  public  use 
without  just  compensation  is  not  a  limita- 
tion on  the  taxing  power  of  the  state,  but  is 
a  limitation  on  the  exercise  of  the  power  of 
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eminent  domain,  and  this  we  conceive  to  be 
in  accord  with  the  weight  of  authority. 

In  I  Desty,  Taxn.  p.  30,  the  author  says: 
"Private  property  may  be  tal^en  for  public 
use  either  by  the  power  of  taxation  or  the 
power  of  eminent  domain;  but,  while  the 
right  to  take  private  property  for  public  use 
under  the  power  of  eminent  domain  is  con- 
ditioned upon  just  compensation,  the  taxing 
power  is  not  thus  limited."  So,  in  Potter's 
Dwarr.  Stat.  404,  it  is  said:  "The  restriction 
on  taking  private  property  without  compen- 
sation does  not  apply  to  the  power  of  taxa* 
tion."  In  Cooley,  Const.  Lim.  613,  it  is  ob- 
served: "When  the  Constitution  provides 
that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation  mfl/de 
therefor,  it  has  reference  to  an  appropriation 
thereof  under  the  right  of  eminent  domain." 
In  Mobile  County  v.  Kimhally  102  U.  S.  691, 
26  L.  ed.  238,  Mr.  Justice  Field,  delivering 
the  opinion  of  the  court,  said:  "The  ex- 
pense:* of  the  work  were,  of  course,  to  be  ul- 
timately defrayed  by  taxation  upon  the  prop- 
erty and  people  of  the  county.  But  neitlier 
is  taxation  for  a  public  purpose,  however 
great,  the  taking  of  private  property  for  pub- 
lic use,  in  the  sense  of  the  Constitution. 
Taxation  only  exacts  a  contribution  from  in- 
dividuals of  the  state  or  of  a  particular  dis- 
trict, for  the  support  of  the  government,  or 
to  meet  some  public  expenditure  authorized 
by  it,  for  which  they  receive  compensation 
in  the  protection  which  government  affords, 
or  in  the  benefits  of  the  special  expenditure. 
But,  when  private  property  is  taken  for  pub* 
lie  use,  the  owner  receives  full  compensa- 
tion." So,  in  CHlman  v.  Sheboygan,  2  Black, 
610,  17  L.  ed.  305,  Mr.  Justice  Swayne,  de- 
livering the  opinion,  said:  "The  objection 
that  these  acts  take  pl>ivate  property  for  pub- 
lic purposes  without  compensation,  and  hence 
are  within  the  prohibition  of  the  state  Con- 
stitution upon  that  subject,  is  also  without 
foundation.  That  clause  of  the  Con^tution 
refers  solely  to  the  exercise  by  the  state  of 
the  right  of  eminent  domain."  In  the  lead- 
ing case  of  People,  Griffin,  v.  Brooklyn,  4  N. 
Y.  419,  66  Am.  Dec.  266,  Mr.  Justice  Rug- 
gles  expressed  the  opinion  that  money  could 
not  be  exacted  by  the  government  by  right 
of  eminent  domain,  excepting,  perhaps,  for 
the  direct  use  of  the  state  at  large,  and 
where  the  state  at  large  was  to  make  the 
compensation,  and  then  observed:  "The  ex- 
igencies of  a  state  government  can  seldom  re- 
quire the  taking  of  money  by  virtue  of  this 
power,  even  in  time  of  war,  and  never  in  time 
of  peace.  The  framers  of  the  Constitution 
could  not  have  intended  to  delegate  to  munici- 
pal corporations  the  right  of  taking  money 
under  this  power,  because  it  is  entirely  un- 
necessary. Money  can  always  be  had  by  tax- 
ation; lands  cannot;  and  therefore  lands 
may  be  taken  by  right  of  eminent  domain, 
but  money  may  not."  And  in  Stewart  v. 
Polk  County  Supers,  30  Iowa,  9,  Mr.  Justice 
Miller,  speaking  for  the  court,  said :  "While 
the  right  to  take  private  property  for  public 
use  is  conditioned  upon  making  compensa- 
tion, the  taxing  power  is  not  thus  limited. 
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Indeed,  the  very  idea  of  taxation  implies  the 
power  to  collect  levies  of  money  from  the 
people  without  making  any  direct  pecuniary 
oompensation.  The  only  revenue  possessed 
by  tne  state  is  derived  from  taxation,  and  it 
would  be  absurd  to  say  that  she  should  oom- 
pensate  the  citizen  for  taxes  collected.  It  is 
well  settled  that  this  clause  of  the  Consti- 
tution requiring  oompeneation  to  be  made 
where  private  property  is  taken  for  public 
use  is  not  a  linutation  upon  the  taxing  pow- 
er." Dill.  Mun.  Corp.  §  738;  Cooley,  Taxn. 
237;  People,  Croioellf  v.  LaivrencCy  41  N.  Y. 
137;  Sharpless  v.  Philadelphia,  21  Pa.  147, 
69  Am.  Dec.  769;  'Nichols  v.  Bridgeport,  23 
Conn*  189,  CO  Am.  Dec.  636;  Guilford  v.  Cor- 
nellf  18  Barb.  616;  M'Masters  v.  Com.  3 
Watts,  292;  Williams  v.  Detroit,  2  Mich. 
660;  Moale  v.  Baltimore,  6  Md.  314,  61  Am. 
Dec.  276;  Schenley  v.  Allegheny,  25  Pa.  128; 
Com,  V.  Alger,  7  Cush.  63 ;  Clarke  County  Ct, 
Justices  v,  Paris,  W,  d  K.  River  Tump.  Co, 
11  B.  Mon.  143;  Extension  of  Hancock 
Street,  18  Pa.  26;  Booth  v.  Woodbury,  32 
Conn.  118;  Norris  v.  Waco,  67  Tex.  636; 
Aurora  v.  West,  9  Ind.  74. 

Having  determined  that  the  constitutional 
inhibition  against  the  taking  or  damaging  of 
private  property  for  public  use  without  just 
compensation  has  no  application  to  the  tax- 
ing power  of  the  state,  we  come  now  to  the 
inquiry  whether,  notwithstanding  such  de- 
termination, the  tax  in  controversy  is  a  law- 
ful exercise  of  the  power  of  taxation;  in 
other  words,  whether  the  atatuites  hereinbe- 
fore referred  to,  which  fix  the  boundaries  of 
Grantsville  City  so  as  to  include  large  por- 
tions of  agricultural  land,  and  provide  for 
the  taxation,  for  municipal  purposes,  of  all 
property  within  the  territorial  limits,  are 
such  enaotments  as  are  within  the  legisla- 
•tive  functions  of  the  stsute  government.  The 
powers  of  the  state  government  were,  by  the 
organic  law,  divid«l  into  three  distinct 
departments, — the  legislative,  executive,  and 
judicial, — and  no  person  or  persons  whose 
duty  it  is  to  exercise  the  functions  of  one  de- 
partment can  exercise  any  power  belonging 
properly  to  either  of  the  others,  except  in 
cases  expressly  authorized  by  the  Constitu- 
tioin.  The  legislative  power  was  vested  ex- 
clusively in  the  legislature,  and  it  is  within 
iits  sphere  to  make  the  laws  for  the  govern- 
ment of  the  state.  The  power  to  execute  the 
laws  was  referred  to  the  executive  depart- 
ment, and  the  power  to  declare  what  are  the 
laws  to  the  judiciary.  The  departments  are 
all  upon  the  same  plane;  all  are  co-ordinate 
branches  of  the  same  government;  each  ab- 
solute within  its  sphere,  except  as  limited  or 
controlled  by  the  Constitution  of  this  state 
or  of  the  United  States.  The  apportionment 
of  distinct  power  to  one  department  of  itself 
implies  an  inhibition  against  its  exercise  by 
either  of  the  other  departments.  The  state 
having  thus  committed  its  whole  lawmaking 
power  to  the  legislature,  excepting  such  as  is 
expressly  or  impliedly  withheld  by  the  state 
or  Federal  Constitution,  it  has  plenary  pow- 
er for  all  purposes  of  civil  government. 
Therefore,  in  the  absence  of  any  constitu- 
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tional  restraint,  express  or  implied,  the  leg- 
islature may  act  upon  any  subject  within, 
the  sphere  of  the  government.  It  may  enact 
laws  afTccting  the  sitate  at  large,  and  all  its- 
people  ;  and  for  the  i)urpofte  of  creating  local 
jurisdictions  it  may  establish  districts,  pro- 
vide for  the  incori)oration  of  towns  and  oit^ 
ies,  and  enact  law?  for  the  government  of 
such  districts  and  municipalities.  So,  the 
legislature  may,  when  independent  of  any 
prohibition,  expressly  made  or  necessarily 
implied,  make  special  laws  relating  to  any 
municipality,  section,  or  district  within  the 
state;  and,  whenever  an  inquiry  is  directed 
questioning  the  conatiiutionality  of  a  legi^^ 
lative  enactment,  it  is  for  him  Avho  a.^sert* 
its  invalidity  to  show  that  it  is  forbidden. 
It  is  wholly  within  the  discretion  of  the  leg- 
islature to  determine  whether,  concerning 
any  subject,  such  conditions  or  such  facts 
and  circumstances  exist  as  to  warrant  it  to 
act.  It  is  the  sole  judge  as  to  whether  an 
exigency  or  such  cause  exists  as  requires  the 
enactment  of  a  law,  and,  in  the  absence  of 
any  constitutional  restriction,  if  it  makes 
a  law,  there  is  no  authority  in  the  govern- 
ment which  can  declare  it  void.  Independ- 
ently of  any  repugnance  between  a  legisla- 
tive act.  and  any  constitutional  limitation 
or  restriction,  a  court  has  no  power  to  ar- 
rest its  execution,  however  unwise  or  unjust, 
in  the  opinion  of  the  court,  it  may  be,  or 
whatever  motives  may  have  led  to  ita  enact- 
ment. So,  likewise,  it  is  within  the  power 
of  the  legislature  to  establish  administrative- 
boards  in  local  jurisdictions,  and  distribota 
to  them  such  administrative  functions  as,  in 
its  judgment,  it  may  deem  necessary  and  con- 
venient for  the  public  welfare,  and  may  re- 
tain others  of  such  functions  to  be  exercised 
by  the  central  power ;  and  such  arrangements 
it  may  change  from  time  to  time,  as,  in  its 
dipcretion,  the  public  welfare  may  require. 
In  Bank  of  Chenango  v.  Brown,  26  N.  Y.  467, 
Mr.  Justice  Emott,  speaking  for  the  court, 
said:  "The  legislature  of  this  state  possess 
the  whole  legif^lative  power  of  the  people,  ex- 
cept so  far  as  they  are  limited  by  the  Consti- 
tution. In  a  judicial  sense,  and  so  far  as 
courts  are  concerned  with  its  application  and 
construction,  their  authority  is  absolute  and 
unlimited,  except  by  the  express  restric- 
tions of  the  fundamental  law.  The  power 
to  pass  a  general  act  for  the  incorporation  of 
villages  does  not  result  from  the  directions 
contained  in  the  Constitution  that  the  'legis- 
lature shall  provide  for  the  organization  of 
cities  and  incorporated  villages.'  or  that 
'corporations  may  be  formed  under  general 
laws,'  but  from  the  general  authority  of  the 
legislative  body."  People,  Wood,  v.  Draper, 
15  N.  Y.  632;  ^Turner  v.  Althaus,  6  Neb.  54. 
There  is,  without  doubt,  plenty  of  room, 
within  the  pale  of  the  Constitution,  for  ill- 
advised  legislation  and  bad  government,  and 
it  is  not  strange  that  such  is  the  fact,  because 
all  human  institutions  are  imperfect.  None 
are  perfect.  The  provisions  of  the  Constitu- 
tion for  frequent  renewals  of  the  legislature, 
however,  tend  to  restrain  bad  legislation  by 
placing  the  poeitionB  of  legislators  In  thia 
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hands  of  their  constituents,  and  afford  a  bet- 
ter remedy  than  any  which  the  judiciary 
can  provide.  This  is  true  as  to  legislation 
for  revenue  as  well  as  for  any  other  purpose. 
The  taxing  power  of  the  state  is  lodged  ab- 
solutely in  the  legislature,  and,  as  the  re- 
sponsibility of  en«ioting  laws  devolves  exclu- 
sively upon  that  branch  of  the  government, 
whether  the  right  of  taxation  has  been  exer- 
cised justly  or  unjustly,  wisely  or  unwisely, 
it  is  not  for  the  judiciary  to  inquire.  That 
is  a  matter  between  the  people  and  their  rep- 
resentatives. So,  even  though  in  some  in- 
stances there  be  an  abuse  of  the  taxing  pow- 
er. Unless  such  laws  are  in  conflict  with 
some  oonstitu/tional  provision,  either  express- 
ly or  by  implication,  the  courts  have  no  au- 
thority to  prevent  their  execution.  On  this 
subject  Mr.  Chief  Justice  Marshall,  in 
M'Culloch  v.  Maryland,  4  Wheat.  316,  428, 
4  L.  ed.  679,  606,  says :  "The  power  of  tax- 
ing the  people  and  their  property  is  essential 
to  the  very  existence  of  government,  and 
may  be  legitimately  exercised  on  the  objects 
to  which  it  is  applicable,  to  the  utmost  ex- 
tent to  which  the  government  may  choose  to 
carry  it.  The  only  security  against  the 
abuse  of  this  power  is  found  in  the  structure 
of  the  government  itself.  In  imposing  a 
tax,  the  legislature  acts  upon  its  constitu- 
ents. This  is,  in  general,  a  sufficient  securi- 
ty against  erroneous  and  oppressive  taxa- 
tion. The  people  of  a  state  therefore  give 
to  their  government  a  right  of  taxing  them- 
selves and  their  property,  and,  as  the  exigen- 
cies of  government  cannot  be  limited,  they 
prescribe  no  limits  to  the  exeicise  of  this 
right,  resting  confidently  on  the  interest  of 
the  legislator,  and  on  the  influence  of  the 
constituents  over  their  representative  to 
guard  them  against  its  abuse."  And,  again 
he  speaks  of  it  as  unfit  for  the  judicial  de- 
partment to  inquire  "what  degree  of  taxation 
is  the  legitimate  use,  and  what  degree  may 
amount  to  the  abuse  of  the  power."  In 
Providence  Bank  v.  Billings,  4  Pet.  614,  562, 
7  L.  ed.  939,  956,  the  same  eminent  jurist  ob- 
serves: "The  power  of  legislation,  and  con- 
sequently of  taxation,  operates  on  all  the 
persons  and  property  belonging  to  the  body 
politic.  This  is  an  original  principle,  which 
has  its  foundation  in  society  itself.  It  is 
granted  by  all  for  the  benefit  of  all.  It  re- 
sides in  government  as  part  of  itself,  and 
need  not  be  reserved  where  property  of  ajiy 
description,  or  the  right  to  use  it  in  any  man- 
ner, is  granted  to  individuals  or  corporate 
bodies.  However  absolute  the  right  of  an 
individual  may  be,  it  is  still  in  the  nature  of 
that  right  that  it  must  bear  a  portion  of  the 
public  burdens;  and  that  portion  must  be 
determined  by  the  l^islature.  This  vital 
power  may  be  abused,  but  ,  .  .  the  in- 
terest, wisdom,  and  justice  of  the  representa- 
tive body,  and  its  relations  with  its  constit- 
uents, furnish  the  only  security  .  .  . 
againat  unjust  and  excessive  taxation,  as 
well  as  against  unwise  legislation."  Accept- 
ing this  as  sound  doctrine,  as  we  safely  may, 
would  not  the  judicial  departnient  itself  be 
guilty  of  transcending  its  constitutional 
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power  were  it  to  inquire  into  the  expediency, 
wisdom,  or  justice  of  the  legislation  in  ques- 
tion in  this  case?  Would  not  this  depart- 
ment likewise  transcend  its  power  if  it  would 
undertake  to  inquire  into  the  conditions  and 
facts  on  which  the  legislature  acted  in 
creating  the  municipality  of  Grantsville 
City,  fixing  the  boundaries,  and  provid- 
ing for  the  raising  of  revenue  to  maintain 
the  municipal  government  and  defray  its  ex- 
penses, and  then  substitute  our  judgment  as 
to  the  sufficiency  of  such  conditions  and  facts 
to  warrant  the  legislation,  which  has  resulted 
in  the  imposition  of  the  tax  complained  of. 
for  that  of  the  legislature?  Yet  this  is  sub- 
stantially wh<at  we  are  asked  to  do.  This, 
in  itself,  would  be  an  abuse,  because  it  would 
be  a  usurpation  of  power  by  one  department 
of  the  government  which  the  people  absolute- 
Iv  vested  in  another.  We  are  aware  of  no 
limitation  or  restriction,  and  none  has  been 
pointed  out  by  counsel,  which  authorizes  us 
to  set  aside  the  legislation  in  question.  But. 
notwithstanding  tlie  validity  of  the  statutes 
under  which  the  tax  in  dispute  was  levied 
it  appears  to  be  maintained  that  the  muni- 
cipality  had  no  right  to  tax  a  certain  por- 
tion of  respondent's  land,  because  it  is  used 
only  for  agricultural  purposes,  is  situate 
without  the  improved  and  platted  portion  of 
the  city,  a.nd  beyond  the  range  of  municipal 
benefits,  although  within  the  territorial  lim- 
its of  the  municipality.  The  position  here 
assumed  and  contended  for  appears  to  be 
that  the  theory  of  repayment  to  the  owner 
of  the  property  taxed  in  benefits  and  im- 
pro\'ements  in  which  he  is  supposed  to  have 
an  interest  applies  only  as  to  property  situat- 
ed within  the  corporate  limiU,  which  is  ac- 
tually, not  in  theory,  benefited  because  of  the 
local  government.  But  who,  it  may  be 
asked,  is  to  determine  the  range  of  munici- 
pal benefits?  Who  is  to  establish  the  line 
beyond  which  no  benefits  accrue  to  the  owner 
of  property  because  of  the  public  improve- 
ments and  maintenance  of  the  municipal  gov- 
ernment? To  determine  where  the  exact  lo- 
cation of  such  a  line  is, — where  municipal 
benefits  cease, — is  a  question  of  fact  upon 
which,  without  doubt,  persons  would  differ 
widely.  Some  would  probably  assert  theA 
municipal  benefits  are  confined  to  a  circle  em- 
bracing the  improved  portions  of  the  city, 
where  the  police  patrol  and  the  firemen  ply 
their  avocations;  others  might  insist  that  it 
included  the  platted  portion  of  the  city ;  and 
yet  others  might  maintain,  with  much  plaus- 
ibility, that  agricultural  lands,  for  a  consid- 
erable distance  from  the  improved  portion  of 
the  city,  receive  benefits  in  enhanced  value 
and  convenience  to  the  owner  because  of  the 
local  government.  Again,  the  facta  might 
be  sufficient  to  convince  some  minds,  not- 
withstanding that  the  owners  of  property  in 
the  business  portion  of  a  city  are  benefited 
most  by  the  municipal  government,  that  those 
remote  from  such  business  portions  receive 
some  benefit, — less,  it  is  probably  true,  as  the 
distance  from  the  center  of  the  city  increas- 
es,— and  justify  huch  taxation  on  the  ground 
that,  while  the  benefits  to  property  remote- 
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ly  fiituated  were  less,  the  valuation  om  which 
the  assessment  would  he  made  would  also  be 
less,  in  proportion  as  the  distance  from  the 
center  of  the  city  increased.  Since,  there- 
fore, the  question  of  the  range  of  municipal 
benefits  is  one  based  on  facts,  and  as  there  is 
room  for  a  wide  difference  of  opinion  re- 
specting it,  would  not,  even  if  the  judicial 
<iei>artment  could  and  were  disposed  to  as- 
sume control  of  the  matter  of  establishing 
the  boundaries  of  municipalities,  a  judicial 
inquiry  into  the  facts,  after  the  usual  meth- 
od in  courts^  and  a  decision  based  upon  the 
statements  of  witnesses,  be  likely  to  prove 
•quite  as  unsatisfactory  as  the  conclusion  of 
legislators  reached  from  personal  knowledge 
and  investigation,  which  they  are  supposed 
to  possess  and.  make?  Would  not  the  action 
of  the  legislature  be  more  conclusive,  more 
certain  and  reliable,  more  consistent  with 
reason  and  sound  policy,  than  any  decision 
of  a  court  could  be  ?  Take,  for  instance,  the 
case  at  bar,  where  the  court  below  decided 
that  some  of  respondent's  land  was  within 
and  some  without  the  range  of  municipal 
benefits.  Suppose  this  court  were  to  aflSrm 
the  judgment,  who  can  say  that  next  year 
there  would  not  be  another  suit  to  enjoin  the 
collection  of  a  similar  tax  on  the  same  prop- 
erty on  the  ground  of  a  change  in  the  range 
of  municipal  benefits,  and  so  on  from  year 
to  year?  The  results  would  be  fruitful 
sources  of  litigation,  constant  delay  in  the 
collection  of  taxes,  and  arrest  of  governmen- 
tal operations.  To  obtain  these  results,  and 
finally  establish  and  settle  this  doctrine  in 
this  state,  it  would  be  necessary  for  us  either 
to  declare  the  statutes  which  created  the 
municipality  and  fixed  its  boundaries  uncon- 
stitutional, although  in  confiict  with  no  con- 
stitutional limitation  or  restriction,  and 
thus  destroy  the  tax  district  itself,  or  assume 
the  role  of  legislators,  and,  under  the  guise 
of  judicial  decision  upon  questions  of  fact 
absolutely  within  the  scope  of  the  legisla* 
ture,  change  the  laws  so  as  to  conform  to  our 
notions  of  the  range  of  municipal  benefits. 
Were  the  doctrine  here  contended  for  finally 
to  prevail,  it  would  place  the  power  of  the 
judicial  department  above  that  of  the  legis- 
lative in  matters  affecting,  not  only  the  vital 
interests,  but  the  very  existence  of  the  gov- 
ernment. If  the  doctrine  obtains  as  to 
towns  and  cities,  it  obtains  with  equal  force 
as  to  other  districts,  for  who  can  say  that 
property  situate  within  a  remote  part  of  a 
county,  without  even  a  public  "road  to  it,  is 
actually  benefited  by  the  county  government. 
It  assumes  that  the  judiciary,  instead  of  the 
legislature,  is  to  be  the  final  arbiter  of  taxa- 
tion ;  that  taxation  is  to  be  regulated  by  judi- 
cial, instead  of  legislative,  discretion.  It 
makes  actual,  instead  of  probable  or  sup- 
posed, benefits  the  test,  and  clothes  the  judi- 
ciary with  power  to  try  the  validity  of  a  tax 
by  a  test  neither  defined  nor  prescribed  by  the 
Constitution.  It  would  obstruct  the  exercise 
of  powers  by  the  legislature,  which  are  in- 
herent in  that  department,  and  restrain  that 
branch  of  the  government  from  action  in 
•cases  in  which  the  organic  law  has  left  it  free 
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to  act,  and  yet  afford  no  security  against 
abuse  of  the  taxing  power. 

.  Again,  the  Constitution  has  imposed  upon 
the  legislative  department  the  duty  of  exer- 
cising the  taxing  power  in  wisdom  and  jus- 
tice, and  80  as  to  prevent  abuses.  To  as- 
sume, as  this  doctrine  would  indicate,  that 
such  duty  has  been  neglected,  is  a  denial  of 
that  reasonable  confidence  which  one  oo-ordi- 
nate  branch  of  the  government  should  al- 
ways entertain  towards  the  others.  That 
occasionally  abuses  occur  in  taxation,  and 
that  occasionally  agricultural  lands  are  in- 
cluded within  \he  corporate  limits  of  town« 
and  cities,  and  taxed  unjustly  for  municipal 
purposes,  can  scarcely  be  doubted,  and  it 
may  be  true  that  the  tax  in  question  herein 
is  an  unjust  burden  on  the  owner  of  the 
property,  but,  however  this  may  be,  as  we 
have  seen,  the  taxing  power  of  the  state  has 
been  referred  exclusively  to  the  legislature, 
and  therefore,  as  the  laws  under  which  the 
tax  was  imposed  are  not  in  confiict  with  any 
constitutional  prohibition  expressly  made  or 
necessarily  implied,  we  can  grant  no  relief. 
In  such  case  the  legislature  alone  can  afford 
a  iiemedy.  The  judicial  department  cannot 
aiTogate  to  itself  power  not  within  its  prov- 
ince. Nor  can  it  legitimately  question  the 
policy  or  refuse  to  sanction  the  provisions 
of  any  law  not  inconsistent  with  the  Consti- 
tution. With  respect  to  incorporated  towna 
and  cities,  "whenever  the  corporate  bound- 
aries are  established,  it  is  to  be  understood 
that  whatever  property  is  included  within 
those  limits  has  been  thus  included  by  th€ 
legislature,  Itecause  it  justly  belongs  there, 
as  being  within  the  circuit  which  is  benefited 
by  the  local  government,  and  which  ought 
confeequently,  to  contribute  to  its  burdens." 
Cooley,  Const.  Lim.  620.  "And  an  act  for 
levying  taxes  ajid  providing  the  means  of  en- 
forcement is,  as  we  have  seen,  within  the  un- 
questioned and  unques^tionable  power  of  the 
legislature."    Cooley,  Taxn.  48. 

In  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26  L. 
ed.  668,  where  the  limits  of  a  city  were  ex- 
tended so  as  to  include  agricultural  land,  Mr 
Justice  Miller,  delivering  the  opinion  of  thr 
court,  said:  "It  is  not  denied  that  the  legis- 
lature could  rightfully  enlarge  the  boundary 
of  the  city  of  Pittsburgh  so  as  to  include  the 
land.  If  this  power  were  denied,  we  are  un- 
able to  see  how  such  denial  could  be  sus- 
tained. What  portion  of  a  state  shall  be 
within  the  limits  of  a  city,  and  be  governed 
by  its  authorities  and  its  laws,  has  always 
been  considered  to  be  a  proper  subject  of  leg- 
islation. How  thickly  or  how  sparsely  the 
territory  within  a  city  must  be  settled  is  one 
of  the  matters  within  legislative  discretion. 
Whether  territory  shall  be  governed  for 
local  purposes  by  a  county,  a  city,  or  a  town- 
ship organization,  is  one  of  the  most  usual 
and  ordinary  subjects  of  state  legislation." 
And,  again,  he  said:  "It  may  be  true  that 
he  does  not  receive  the  same  amount  of  bene- 
fit from  fwme  or  any  of  these  taxes  as  do 
citizens  living  in  the  heart  of  the  city.  It 
probably  is  true,  from  the  evidence  found  in 
this  record,  that  his  tax  bears  a  very  unjust 
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relation  to  th«  benefits  received  as  compared 
with  its  amount.  But  who  can  adjust  v/ith 
precise  accuracy  the  amount  which  each  in- 
dividual in  an  organized  civil  community 
shall  contribute  to  sustain  it  or  can  insure 
in  this  respect  absolute  equality  of  burdens, 
and  faii-ness  in  their  distribution  among 
those  who  must  bear  them?  We  cannot  say 
judicially  that  Kelly  received  no  benefit 
from  the  city  organization."  Mr.  Justice 
Gibson,  in  Kirhy  v.  Shato,  19  Pa.  258,  dis- 
cussing the  question  of  taxation,  observed:. 
"If  equality  were  practicable,  in  what 
branch  of  tlie  government  would  power  to 
•enforce  it  reside?  Not  in  the  judiciary,  un- 
less it  were  competent  to  set  aside  a  law  free 
from  collision  with  the  Ck>nAtitution,  because 
it  seemed  unjust.  It  would  interpose  only 
by  overstepping  the  limits  of  its  sphere,  by 
arrogating  to  itself  a  power  beyond  its  prov- 
ince, by  producing  intestine  discord,  and  by 
setting  an  example  which  other  organs  of 
the  government  might  not  be  slow  to  fol- 
low. It  is  its  peculiar  duty  to  keep  the  first 
lines  of  the  Constitution  clear;  and  not  to 
stretch  its  power  in  order  to  correct  legis- 
lative or  executive  abuses.  Every  branch  of 
the  government,  the  judiciary  included,  does 
injustice  for  which  there  is  no  remedy,  be- 
cause everything  human  is  imperfect.  The 
sum  of  the  matter  is  that  the  taxing  power 
must  be  left  to  tha.t  part  of  the  government 
whih  is  to  exercise  it."  So,  in  Waahhum 
V.  Oshkoah,  60  Wis.  463,  Mr.  Chief  Justice 
Cole  said :  "It  may  be  unwise,  even  unjust, 
to  include  within  the  limits  of  a  city  or  vil- 
lage lands  used  for  agricultural  purposes, 
and  impose  upon  them  the  additional  bur- 
dens of  such  municipalities.  But  where  is 
the  remedy?  Certainly  not  in  the  courts. 
Confessedly,  the  legislature  has  power,  under 
the  Constitution,  to  provide  for  the  organi- 
nation  of  cities  and  incorpoi'ated  villages, 
which  carries  with  it  the  power  to  fix  the  ter- 
ritorial boundaries  of  such  public  corpora* 
tions.  If  the  legislature  sees  fit  to  include 
agricultural  lands  within  the  boundaries, 
what  right  have  the  courts  to  control  or  re- 
view that  legislative  discretion?  Can  the 
courts  say  to  the  legislature  it  must  not  an- 
nex this  territory  or  that  to  the  municipali- 
ty ;  that  it  has  not  ample  power  to  prescribe 
the  extent  of  the  city  or  village  limits?  It 
seems  to  us  a  very  plain  proposition  that 
such  matters  rest  entirely  within  the  discre- 
tion and  under  the  control  of  the  legislat- 
ure." Cooley,  Taxn.  47,  149,  157;  2  Kent. 
Com.  306 ;  15  Am.  &  Eng.  Enc.  Law,  p.  1013 ; 
Cooley,  Const.  Lim.  623 ;  Dill.  Mun.  Corp.  §§ 
185,  735,  737 ;  Linton  v.  Athena,  53  Ga.  588; 
Turner  v.  Althatia,  6  Neb.  54;  Kelly  v.  Pitta- 
hurgh,  85  Pa.  170,  27  Am.  Rep.  633 ;  People, 
Crotcell,  V.  Lawrence,  41  N.  Y.  137;  Pence 
V.  Frankfort,  19  Ky.  L.  Rep.  721;  People, 
Griffin,  v.  Brooklyn,  4  N.  Y.  419,  55  Am.  Dec. 
266;  Hewitt's  Appeal,  88  Pa.  55;  Burnett 
v.  Tiacramcnio,  12  Cal.  84,  73  Am.  Dec.  518; 
Frankfort  v.  Scott,  19  Ky.  L.  Rep.  1068; 
tficholaaville  v.  Raricky  19  Ky.  L.  Rep.  1415; 
Cary  v.  PeHn,  88  111.  154,  30  Am.  Rep.  543; 
Madry  v.  Cox,  73  Tex.  538 :  Oihoney  v.  Cape 
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Girardeau,  58  Mo.  141;  8t.  Louis  v.  Allen, 
13  Mo.  400;  Eammett  v.  Philadelphia,  65 
Pa.  146,  8  Am.  Rep.  615;  Washington  Ave- 
nue, 69  Pa.  352,  8  Am.  Rep.  255;  Porter  v. 
Rockford,  R.  I.  d  8t,  L.  R.  Co.  76  111.  561 ; 
Walaton  v.  Net^in,  128  U.  S.  578,  32  L.  ed.' 
544;  Logansport  v.  Seybold,  59  Ind.  225. 

While  we  think  there  can  be  no  doubt  of 
the  validity  of  tax  in  this  case  upon  prin- 
ciple, sound  reason,  and  the  authority  of  ad- 
judged cases  and  text  writers,  still  the  con- 
stitutionality of  the  statutes  hereinbefore 
considered,  and  the  power  of  the  municipali- 
ty to  tax  all  the  property  within  the  cor- 
porate limits  of  the  city,  will  become  yet  more 
manifest  by  further  reference  to  the  Conarti- 
tution.  Section  5,  art.  13,  provides:  "The 
legislature  shall  not  impose  taxes  for  the 
purpose  of  any  county,  city,  town,  or  other 
municipal  corporation,  but  may,  by  law,  vest 
in  the  corporate  authorities  thereof,  respect- 
ively, the  power  to  assess  and  collect  taxes 
for  ail  purposes  of  such  corporation."  This 
section  expressly  prohibits  the  legislature 
from  imposing  a  tax  for  municipal  purposes 
on  the  property  situate  within  any  city,  and 
then  authorizes  that  body  to  empower  the 
municipality  to  assess  and  collect  taxes  for 
all  purposes  of  the  corporation.  Clearly, 
the  legislation  in  question  herein,  which 
gives  such  authority  to  the  local  government,, 
is  in  accord  with  this  provision  of  the  organ- 
ic law.  And  §  10  of  the  same  article  pro- 
vides: "All  corporations  or  persons  in  this 
state,  or  doing  business  herein,  shall  be  sub- 
ject to  taxation  for  state,  county,  school, 
municipal,  or  other  purposes,  on  the  real  and 
personal  property  owned  or  used  by  them 
within  the  territorial  limits  of  the  ailthority 
levying  the  tax."  Under  this  provision,  all 
property,  real  and  personal,  situate  "within 
the  territorial  limits  of  the  authority  levy- 
ing the  tax,"  is  subject  to  taxation  for  "mu- 
nicipcd  or  other  purposes."  When,  there- 
fore, as  in  the  ease  at  bar,  a  city  has  been  in- 
corporated, and  a  local  government  estab- 
lished, such  government  is  an  "authority"  to 
levy  a  tax.  There  is  no  limitation  as  to  the 
extent  of  the  "territorial  limits"  of  a  munici- 
pality or  taxing  district,  and  therefore,  as 
we  have  noticed,  the  fixing  of  the  boundaries 
of  a  city  or  taxing  district,  and  amount  of 
area  it  shall  contain,  is  wholly  a  matter  of 
legislative  discretion,  and  the  exercise  of 
such  discretion  is  not  a  subject  of  judicial 
investigation  or  revision.  We  are  clearly  of 
the  opinion  that  Grantsville  City  has  the 
right  to  tax  all  private  property  within  its 
territorial  limits. 

Counsel  in  behalf  of  the  respondent  in- 
vokes the  doctrine  of  stare  decisis,  and  cites 
several  cases  decided  by  the  supreme  court 
of  the  late  territory  of  Utah,  and  one  decided 
by  this  court  since  statehood.  We  do  not 
agree  that  this  is  a  case  to  which  that  doc- 
trine should  be  applied.  Nor  do  we  dispute 
the  efficacy  of  the  general  maxim,  Stare  de- 
cisis, et  non  quieta  movere.  When  a  point 
has  once  been  decided  by  an  appellate  court, 
the  decision  forms  a  precedent  which  should 
not  ordinarily  be  departed  from,  and  never 
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on  any  slight  groivids;  but  courts  occasion- 
ally find  it  neceeeary  to  overrule  decisions 
which  have  been  made  contrary  to  principle 
and  the  law  of  the  land,  a.s  established  by 
atatute,  judicial  decision,  and  the  Constitu- 
tion. It  must  be  admitted  that  it  should  re- 
quire strong  and  controlling  considerations 
to  induce  a  court  to  depart  from  a  former 
decision  to  lay  again  the  foundation  of  a  law; 
and  when  there  has  been  a  series  of  decisions 
aettling  a  question  of  law,  and  a  change 
would  seriously  afTect  business  interests  es- 
tablished and  acquired  under  the  existing 
law,  the  rule  of  store  decisis  becomes  impreg- 
nable, and  the  law  will  not  be  changed,  un- 
less by  legislative  enactment.  Where,  how- 
ever, there  has  been  but  a  single  decision, 
which  is  clearly  erroneous,  and  important 
private  or  public  rights  are  concerned,  or 
where  the  questionable  matter  was  not  nec- 
essarily involved  in  the  oase  or  cases,  or 
where  the  points  involved  were  decided  con- 
trary to  the  well-established  legal  principles 
which  ought  to  have  governed,  and  injus- 
tice or  hardship  would  result,  or  where  it  ap- 
pears that  the  facts  which  impelled  the 
former  decisions  and  the  conditions  under 
which  they  were  made  were  materially  dif- 
ferent from  those  in  the  case  under  consider- 
ation, or  where  it  is  manifest  that  the  law 
has  been  erroneously  decided,  and  no  mater- 
ial property  rights  or  business  rules  have 
been  established  thereunder,  the  doctrine  of 
stare  decisis  ought  not  to  be  applied,  so  as  to 
prevent  a  reconsideration  of  the  former. 
Would  it  not  be  an  open  violation  of  the 
rule  to  declare  that  a  decision,  however  er- 
roneous, however  opposed  to  legislative  en- 
actments or  constitutional  provision,  is  nev- 
ertheless conclusive  evidence  of  the  law,  and 
that  the  courts  make  the  law  as  well  as  de- 
fine its  application?  That  doctrine  is  found- 
ed on  public  policy,  and  is  the  only  practical 
one  respecting  the  weight  and  conclusiveness 
of  judicial  decisions.  It  is  not  an  arbitrary 
rule  of  positive  law,  which  forbids  any 
thought  of  questioning,  under  any  circum- 
stances, what  has  once  been  decided,  or  any 
judicial  discretion  in  relation  thereto.  It 
expresses  our  reverence  for  civil  authority, 
and  our  demands  for  obedience  to  such  au- 
thority, and  presents  the  injunction  that 
courts  shall  not,  for  light  reasons,  abandon 
the  principles  announced  under  solemn  judg- 
ment, by  their  predecessors  or  themselves, 
nor  without  due  consideration  of  public  and 
private  interests;  but  the  rule  does  not  pre- 
vent the  use  of  judicial  discretion,  in  a  prop- 
er case,  where  the  law  lias  been  misconceived 
or  violated;  nor  does  it  demand  that  what 
is  not  law  shall  become  the  law;  rather,  it 
induces  the  court,  if  it  has  digressed  from, 
to  return  to,  well-established  principles. 
Chancellor  Kent,  speakinjr  on  this  subject, 
observed:  "If  judicial  decisions  were  to  be 
lightly  disregarded,  we  should  disturb  and 
uneettle  the  great  landmarks  of  property. 
When  a  rule  has  been  once  deliberately 
adopted  and  declared,  it  ought  not  to  be  dis- 
turbed, unless  by  a  court  of  appeal  or  review, 
and  never  by  the  same  court,  except  for 
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very  cogent  reasons,  and  upon  a  clear  mani- 
festation of  error;  and  if  the  practice  were 
otherwise,  it  would  be  leaving  us  in  a  state 
of    perplexing    uncertainty  as    to    the  law. 
.     .     .     But  I  wish  not  to  be  understood  to 
press  too  strongly  the  doctrine  of  stare  de- 
cisis,  when  1  recollect  that  there  are  more 
than  one  thousand  cases  to  be  pointed  out 
in  the   English   and  American  books  of   re- 
pK>rt8  which  have  been  overruled,  doubted,  or 
limited  in  their  application.     It  is  probable 
that  the  records  of  many  of  the  courts  in 
this   country   are   replete   with   hasty   and 
crude  decisions,  and  such  cases  ought  to  be 
examined  without  fear,  and  revised  without 
reluctance,  rather  than  to  have  the  charac- 
ter of  our  law  impaired,  and  the  beauty  and 
harmony  of  the  system  destroyed  by  the  per- 
petuity of  error.     Even  a  series  of  decisions 
arc  not  always  conclusive  evidence  of  what 
is  law;  and  the  revision  of  a  decision  very 
often  resolves  itself  into  a  mere  question  of 
expediency,  depending    upon    the    consider- 
ation of  the  importance  of  certainty  in  the 
rule,  and  the  extent  of  property  to  be  affected 
by  a  change  of   it."     1    Kent,    Oom.    476, 
477.     In  Calletider  v.  Keystone  Mut,  L,  Ins. 
Co.  23  Pa.   471,   where   a   previous   deoisioD 
was  attached  on   the  ground   that   it   w<is 
not    supported  by  the    cases  on  which     it 
was    based,    Mr.    Justice    Lowrie    deliver- 
ing the  opinion,  and  speaking  of  the  duty 
of  the  court  to  correct  errors  when  practic- 
able,   said:     "Do    we   violate   the    doctrine 
of    stare    decisis    by    now    correcting    ttie 
mistake,  and  going  back  to  the  well-estaJb- 
lislied    doctrine    which    that    case    has    dis- 
turbed?    If  we  do,  we  commit  a  greater  er- 
ror than  the  one  we  have  felt  bound  to  cor- 
rect; for  that  doctrine,  though  incapable  of 
being  expressed  by  any  sharp  and  rigid  defi- 
nition, and  therefore  incapable  of  becoming 
an  institute  of  positive  law,  is  among  the 
moat  important  principles  of  good  go\'ern- 
ment.     But,  like  all  such  principles,  in  its 
ideal  it  presents  its  medial  and  its  extreme 
aspects,  and  is  approximately  defined  by  the 
negation  of  its  extremes."    23  Am.  &  Eng. 
Enc.  Law,  pp.  36,  37 ;  Wells,  Res  Adjudicata, 
§§  588,  613; Linn  v.  itftnor,4  Nev.  462i Pratt 
V.  Brown,  3  Wis.  603;  Bane  v.  Wick,  6  Ohio 
St.  13;  McFarland  v.  Pico,  8  Cal.  626;  Aud 
V.  Magruder,  10  Cal.  282;  San  Francisco  v. 
Spring  Valley  Waienporks,  48  OaJ.  493;  Duff 
V.  Fisher,  15  Cal.  376;  Cluff  v.  Day,  141  N. 
Y.  580;  Bird  v.  Sellers,  122  Mo.  23:  Central 
Branch  Union  P.  R,  Co.  v.  Shoup,  28  Kan. 
394,  42  Am.  Rep.  163. 

It  will  thus  be  seen  from  the  foregoing 
considerations  and  authorities  that  the  doc- 
trine of  stare  decisis  is  not  an  inflexible  rule, 
and  that  there  are  occasions  where  it  be- 
comes the  duty  of  the  court  to  re-examine 
questions  involved,  and  again  subject  them 
to  judicial  scrutiny.  Upon  examination  of 
the  facts  and  conditions  under  which  the 
oases  cited  by  the  respondent,  atid  becau$ie  of 
which  he  invokes  that  doctrine,  were  decid- 
ed, it  will  become  apparent  that  the  rule 
cannot  be  logically  applied  to  the  oafie  at 
bar.       Reference  to  those  oases  shows  that 
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four  of  them  were  decided  by  the  territo- 
rial supreme  couft,  before  the  adaption  of  the 
Constitution,  and  consequently  none  of  the 
constitutional  questions  hereinbefore  consid- 
ered were  involved;  and  the  essential  facts 
theiein  were  materially  different  from 
those  herein.  It  is  clear,  therefore,  that 
they  cannot  be  regarded  as  controlling  pre- 
cedents. The  remaining  one — the  oase  of 
Kayaville  City  v.  Ellison,  18  Utah,  — ,  43 
L.  R.  A.  81, — was  decided  since  the  adoption 
oi  the  Conetitution.  Neither  §  5  nor  §  10, 
art  13,  Const.,  was  considered  by  the  court, 
nor  does  it  appear  from  the  briefs  in  that 
case  that  attention  was  called  to  those  sec- 
tions. The  court,  however,  did  consider  §  22, 
art.  1,  Id.,  and  held  it  to  be  a  limitation  up- 
on the  taxing  power,  as  well  as  upon  the 
right  of  eminent  domain,  contrary  to  the 
views  hereinbefore  expressed.  In  construing 
this  section,  the  court  followed  the  case  of 
People  V.  Daniels,  6  Utah,  288,  5  L.  R.  A. 
444.  which  is  one  of  the  cases  decided  before 
statehood;  and  in  support  of  its  position 
that  the  constitutional  provision,  "Private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,"  ap- 
plies to  taxation,  cited  Bradshaw  v.  Omaha, 
1  Nob.  16,  several  Iowa  and  Kentucky  cases, 
and  Wells  v.  Weston,  22  Mo.  384,  66  Am. 
Dec.  627.  The  Nebraska  case,  it  appears,  was 
oven-uled  in  Turner  v.  Althaus,  6  Neb.  54. 
In  the  Missouri  case  the  court  simply  held 
that  the  legislature  of  that  state  could  not 
authorize  a  municipal  corporation  to  tax, 
for  its  own  local  purposes,  lands  lying  be- 
yond the  corporate  limits.  The  law  of  Mis- 
souri respecting  the  subject  of  taxation  ap- 
"^ears  to  be  in  harmony  with  the  views  here* 
in  expressed.  Gihoney  v.  Cape  Oirardeau^ 
58  Mo.  141.  In  reference  to  the  Iowa  and 
Kentucky  cases  it  may  be  said  that,  while 
some  of  the  decisions  were  made  by  very 
eminent  judges,  it  seems  difficult  to  harmon- 
ize them  with  the  conceded  principles  which 
govern  the  law  of  taxation.  They  appear  to 
be  at  variance  with  nearly,  if  not  quite,  all 
the  other  American  courts.  Observes  Judge 
Cooley,  in  his  work  on  Constitutional  Limi- 
tations. 6th  ed.,  on  page  621 :  "The  rule  of 
apportionment  must  \^  uniform  throughout 
the  taxing  district,  applicable  to  all  alike; 
but  the  legislature  have  no  power  to  arrange 
the  taxing  districts  arbitrarily,  and  without 
reference  to  the  great  fundamental  principle 
of  taxation  that  the  burden  must  be  borne 
by  those  upon  whom  it  justly  rests.  The 
Kentucky  and  Iowa  decisions  hold  that,  in  a 
cAse  where  they  have  manifestly  and  unmis- 
takably done  so,  the  courts  may  interfere, 
and  restrain  the  impKisition  of  municipal 
burdens  on  property  which  does  not  properly 
belong  within  the  municipal  taxing  district 
at  all.  It  must  be  manifest,  however,  tha.t 
the  effect  of  the  decisions  in  the  states  last 
referred  to  is  to  establish  judicially  two  or 
more  districts  within  a  municipality  where 
the  legislature  has  established  one  only;  and 
45  L.  R.  A. 


as  this  is  plainly  a  legislative  function,  it 
would  seem  that  the  legislature  must  be  at 
least  as  competent  to  establish  them  directly 
as  any  court  can  be  to  do  the  same  thing  in- 
directly." See  also  Cooley,  Taxn.  158,  159; 
Turner  v.  Althaus,  6  Neb.  54;  Oihoney  v. 
Cape  Girardeau,  58  Mo.  141.  Since  the 
adoption  of  the  new  Constitution  by  the  state 
of  Kentucky,  with  provisions,  respecting  the 
subject  of  taxation,  very  like  those  in  our 
own  Constitution  on  the  same  subject  (Ky. 
Const.  §§  171,  174),  the  supreme  court  of 
that  state,  in  considering  the  precise  ques- 
tion, respecting  the  taxation  by  a  municipal- 
ity of  agricultural  land  situate  within  ita 
territorial  limits,  which  had  on  nimierous 
previous  occasions  been  before  that  court, 
has  declared  the  tax  valid,  and  refused  to 
follow  the  earlier  decisions.  In  NichoUiS' 
villo  V.  Rarick,  19  Ky.  L.  Rep.  1415,  the 
court  said:  "It  is  our  opinion  when  taxes 
are  imposed  by  municipalities  they  shall  be 
levied  and  collected  on  all  property  situated 
within  the  territorial  limits  of  such  munici- 
palities, except  it  be  exempted  from  taxation 
in  virtue  of  the  provisions  of  the  Constitu- 
tion. When  taxes  are  imposed  by  proper 
authority  in  the  state,  county,  or  any  sub- 
division thereof,  or  taxing  district,  they 
shall  be  levied  and  collected  on  all  t)roperty 
situated  within  the  territorial  limits  of  the 
authority  levying  them,  except  it  be  exempt- 
ed by  the  Constitution,"  Pence  v.  Frank- 
fort, 19  Ky.  L.  Rep.  721 ;  Frankfort  v.  Scott, 
19  Ky.  L.  Rep.  1068.  Thus  it  will  be  observed 
that  the  supreme  court  of  Kentucky  is  now 
in  line  with  the  almost  uniform  current  of 
authority  on  the  question  of  taxation.  It 
will  also  be  noticcxl  upon  examination  that 
the  principles  announced  in  Kaysville  City 
V.  Ellison  have  no  such  support  of  authority 
as  ought  to  prevent  us  from  again  consider- 
ing the  vexed  questions,  and,  upon  finding 
we  have  digressed,  from  returning  to  the 
true  and  well-beaten  path.  Especially  is 
this  so  since  that  decision  is  of  recent  date, 
and  no  business  rule  or  rule  of  property  has 
grown  up  under  it,  and  no  property  rights 
will  be  disturbed  thereby.  The  correctness 
of  the  judgment  in  the  Kaysville  Case,  it  re- 
lating to  municipal  license,  and  the  essen- 
tial facts  differing  materially  from  those 
herein,  is  not  necessary  for  us  to  discuss  or 
decide.  We  are  of  the  opinion  that  the  tax 
in  question  herein  is  valid,  and  that  the 
court  erred  in  restrainii^  its  collection. 

The  judgment  vnust  therefore  he  reversed, 
with  costs,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  set  aside  its 
decree,  dissolve  the  restraining  order,  and  en- 
ter a  decree  in  favor  of  appellants. 

It  is  so  ordered. 

Miner  and  Baskin,  JJ.,  concur  because 
of  the  provisions  in  the  Constitution. 

Motion  for  modification  of  decree  over- 
ruled. 
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STATE  of  Utah,  RcspL, 

V. 

W.  A.  MANNION,  Appt, 

( Utah ) 

^1.  Under  the  Constitution  (art.  1,  §  12) 
and  tlie  •tatutea  of  tlila  state,  a  per- 
son accused  of  crime  has  the  constl- 
tntloual    rlflrlit    to    be    present    at    his 

trial  in  person  and  by  counsel;  to  appear  and 
defend  against  the  accusation  preferred  against 
him  in  person  and  by  counsel;  to  examine  and 
cross-examine  witnesses  in  person  or  by  coun- 
sel ;  to  see  the  face  and  hear  the  testimony  of 
the  witnesses ;  the  right  to  see  and  be  seen,  to 
hear  and  be  heard,  under  such  reasonable 
regulations  as  the  law  establishes ;  to  be  con- 
fronted by  his  accusers  and  witnesses  against 
him  face  to  face ;  and  he  cannot  be  denied 
this  constitutional  right  because  of  the  youth, 
incapacity,  or  unwillingness  of  his  accusers 
to  meet  him  face  to  face  in  the  presence  of 
the  court  and  Jury ;  and  an  order  of  the  trial 
court  to  permit  a  witness  to  turn  her  back  to 
the  accused,  and  directing  the  removal  of  the 
defendant  from  his  counsel,  24  feet  away 
from  the  prosecuting  witness  testifying 
against  him,  so  far  that  the  defendant  could 
neither  see  nor  hear  the  witness  nor  sec  the 
jury  on  account  of  the  distance  and  inter- 
vening obstacles,  denied  the  defendant  a  con- 
stitutional right,  and  prevented  him  from 
having  a  fair  trial. 

2.  In  a  prosecution  for  assault  Trltli 
Intent  to  contntlt  rape,  tbe  prosecutrix, 
on  taking  the  staijd,  and  without  further 
question,  stated  that  she  was  afraid  to  testify 
because  she  was  afraid  of  the  defendant,  and 
the  court,  without  comment  or  cross-exam- 
ination, ordered  the  defendant  away,  out  of 
sight  and  hearing  of  the  witness  and  Jury. 
Held,  prejudicial  error,  because  the  Jury 
might  infer  that  the  court  not  only  believed 
the  statement,  but  believed  the  witness  had 
good  reasons  for  making  it. 

8.  IVhlle  In  cases  of  this  character, 
-where  a  -vt'ltness  Is  youngr,  the  court 
should  protect  the  witness  from  Imposition, 
regulate  the  procedure,  and  control  the  con- 
duct of  the  accused,  within  the  rules  of  law, 
it  should  also  see  to  it  that  the  constitutional 
rights  of  the  accused  are  not  denied  him. 

14.  The  record  filed  In  this  court  ntust 
be    held    to    Import    absolute    verity; 

and  although  certain  matters  stated  In  the 
brief  of  counsel,  but  omitted  In  the  bill  of  ex- 
ceptions, would  possibl}',  if  they  had  been  in- 
cluded, have  caused  a  different  decision,  the 
Judgment,  under  the  circumstances,  seems  to 
be  a  logical  sequence. 

6.  The  trial  court  In  a  criminal  case 
has  the  rlarht.  In  the  Interests  of  Jus- 
tice, to  exercise  a  reasonable  discre- 
tion In  removing  the  accused  to  some  other 
place  not  without  the  presence  of  the  witness 
and  Jury,  without  violating  constitutional 
right  of  an  accused  person  "to  be  confronted 
by  the  witnesses  against  him.*' 

•Headnotes  by  Miner,  J. 
tHeadnotes  4-6  by  Bartch,  Ch.  J. 


Note. — For  constitutional  rights  of  an  ac- 
cused person  to  be  confronted  with  witnesses 
against  him,  see  cases  in  note  to  Gore  v.  State 
(Ark.)  5  L.  R.  A.  832, 

For  right  of  prisoner  to  appear  unmanacled 
at    his  trial,  see  State  ▼.  Williams  (Wash.)  39 
L.  R.  A.  821,  and  note. 
45  L.  R.  A. 


6.     The    -words    **to    be    confronted,**  as 

used  in  the  state  Constitution  (art.  1,  %  12). 
have  reference  to  cross-examination  of  the 
witness  in  the  presence  of  the  accused,  and 
not  to  sitting  face  to  face  in  a  literal  senst^. 

(June  6,  1899.) 

APPEAL  by  defendant  from  a  judg^ment  of 
the  District  Court  for  Salt  Lake  (Jounty 
convicting  him  of  an  assault  with  intent  to 
commit  ratpe.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  H.  I<e'wis,  for  appellant: 

If  the  prosecution  is  for  a  felony,  the  d^ 
fendant  must  be  personally  present  at  tiie 
trial. 

Bishop, New  Crim.  Proc.  §§  271,213  iLcvii 
V.  United  States,  146  U.  S.  370,  36  L.  ed. 
1011;  Fight  v.  State,  7  Ohio,  pt.  1,  p.  180,23 
Am.  Dec.  628,  note;  Roberts  v.  State,  111 
Ind.  340. 

The  defendant  cannot  waive  his  presence, 
or  his  rights  guaranteed  by  the  ConMitution. 
He  must  be  confronted  with  the  witnesses 
against  him. 

Utah  Const,  art.  1,  §  12;  Maurer  v.  People, 
43  N.  Y.  1 ;  Lewis  v.  United  States,  146  U. 
S.  370,  36  L.  ed.  1011 ;  State  v.  Thomas,  M 
N.  C.  74;  Bishop^  New  Crim.  Proc,  9  1194. 

Counsers  presence  does  not  satisfy  the  law. 

Bishop,  New  Crim.  Proc.  §  271 ;  State  ▼. 
Jenkins,  84  N.  C.  812,  37  Am.  Rep.  64Z;  State 
V.  Myrick,  38  Kan.  238. 

In  removing  the  prisoner,  the  judge  as- 
sumed by  tihat  act — and  so  impressed  the 
jury — that  the  witness  spoke  the  truth  when 
she  said  she  was  afraid. 

The  jurors  are  the  sole  judges  of  the  fftcta. 

Utah  Rev.  Stat.  §  3147,  subdiv.  4;  People 
V.  Bragle,  88  N.  Y.  585,  42  Am.  Rep.  269. 

Messrs.  A.  C.  Bishop,  Attorney  General, 
William  A.  I<ee,  and  Ray  Van  Gott,  for 
respondent: 

The  order  removing  appellant  to  the  place 
complained  of  did  not  deprive  him  of  the 
right  to  be  personally  present  at  the  trial. 

3  Enc.  Diet.  3736 :  State  v.  Laxion^  78  N. 
C.  570;  1  Thompson,  Trials,  §  964;  People 
V.  Bragle,  88  N.  Y.  586,  42  Am.  Rep.  269: 
11  Crim.  L.  Mag.  173,  178. 

The  constitutional  requirement  that  tt« 
accused  shall  be  confronted  upon  his  trial 
by  the  witnesses  against  him  has  sole  refer- 
ence to  the  personal  presence  of  the  witness- 
es for  the  prosecution. 

Summons  v.  State,  5  Ohio  St  325;  Mattose 
V.  United  States,  166  U.  S.  237,  39  L  ed. 
409;  Howser  v.  Com,  51  Pa.  332;  WestfoU 
V.  Madison  County,  62  Iowa,  427;  BcW  v. 
State,  2  Tex.  App.  216,  28  Am.  Rep.  429. 

The  judge,  in  ordering  the  appellant  to  the 
position  complained  of,  acted  within  the 
sound  discretion  of  the  court,  and  in  no  wi« 
invaded  the  province  of  the  jury. 

State  V.  Laxtony  78  N.  C.  564. 

It  is  only  in  cases  where  the  court  has  re- 
fused to  exercise  its  powers,  or  where  its  dis- 
cretion has  been  manifestly  abused  ainl 
where  prejudice  has  thereby  resulted  to  tbe 
accused,  that  appellate  courts  will  interfere. 

See  1  Thompson,  Trials,  §  964. 


1899.  Stats  v.  M amnion.  63^ 


J.,  delivered  the  opinion  of  the    new  trial  it  appears:     "That  on  said  trial 
ooart:  i  one  Anna  Bell  Lo>w  testified  before  the  jury» 

The  defendant  was  convicted  of  the  crime  '  on  behalf  of  the  state,  and  against  this  affi- 
of  an  assault  with  intent  to  commit  a  rape  ant;  that  before  she  so  testified  the  presid- 
upon  one  Anna  Bell  Low.  It  appears  from  •  ing  judge  at  said  trial  ordered  the  defendant 
the  record  that  the  prosecutrix  upon  whom  |  from  the  presence  of  the  witness,  and  or- 
the  alleged  offense  was  attempted  was  about  dered  him  to  take  a  seat  in  a  part  of  the 
six  years  old,  and  when  she  was  sworn,  and  ;  courtroom  away  from  tlie  jury  and  witness ; 
before  giving  any  testimony,  stated  in  the    that  by  order  of  said  court  said  defendant 


presence  of  the  court  and  jury  as  follows:  "I 
aju  afraid  to  tell,  because  I  am  afraid  of  my 


took  said  seat,  and  remained  there  until  said 
witness  had  testified  in  the  case  against  this 


papa,"  meaning  the  defendant.  The  defend-  '  defendant ;  that  defendant,  owing  to  his  be- 
ant  wae  at  this  time  sitting  with  his  counsel  >  ing  ordered  out  of  the  presence  of  said  wit- 
in  front  of  the  witness  and  jury;  and  the  jness,  and  away  from  the  jury,  by  said  court, 
court  thereupon,  without  further  testimony  '  could  neither  hear,  nor  did  he  hear,  what 
or  cross-examination  of  the  witness,  ordered  said  witness  testified  to,  nor  could  he  see  the 
the  defendant  to  take  a  seat  in  the  southwest  |  said  witness  while  she  testified  as  above 
corner  of  the  courtroom,  south  of  the  en-  stated,  nor  could  he  see  the  jury  while  she 
trance  to  the  bar,  and  facing  the  judge, .  was  so  testifying;  that  the  defendant  then 
clerk's  benoh^  and  jury  box.  The  prisoner's  and  there  objected  to  the  said  first  order  of 
bench  was  1  foot  6  inches  in  height,  27  feet  j  the  said  judge,  and  objected  to  being  absent 
from  the  jury  box,  and  24  feet  west  from  the  j  and  out  of  the  presence  of  said  witness^ 
witness  Low  when  testifying.  The  first  row  |  which  objection  the  court  overruled,  to  which 
of  jurors  were  seated  in  chairs  2V«  feet  high  |  ruling  of  the  court  affiant  excepted."  The 
from  the  floor.  The  judge's  and  clerk's  court  denied  the  motion,  and  refused  to  grant 
desks  were  3  feet  in  height.  These  were  the  '  a  new  trial,  to  all  of  which  the  defendant  ex- 
only  objects  intervening  between  the  defend- 1  cepted.  Thereupon  the  defendant  was  sen- 
ant  and  the  witness,  except  the  judge,  clerk,  i  tenced  to  imprisonment  in  the  state  prison 
and  reporter.  Witness  Low,  when  «he  tes-  (  for  a  period  of  seven  years.  From  this  judg- 
tified,  sat  in  a  chair  1%  feet  high,  and  faced  ;  ment  and  conviction  the  defendant  appeals 
the   jury,  with  her  back  to  the  defendant,   to  this  court. 


From  the  place  where  the  defendant  was  or- 
dered to  sit  during  the  examination  of  the 
witness  he  could  not  see  all  of  the  jurors; 
neither  could  he  see  the  witness,  nor  could 
he  hear  any  of  her  testimony  when  given  to 
the  jury.  The  defendant  was  represented  by 
counsel,  who  then  and  there  objected  to  said 
order  of  the  court,  on  the  ground  that  the 
def emdant  was  not  permitted  jo  confront  the 
witnesses  against  him,  which  objection  was 
overruled,  and  the  defendant  excepted  to  the 


Under  the  statutes  of  Utah,  when  a  de- 
fendant in  a  criminal  case  is  accused  of  a  fel? 
ony,  he  must  be  personally  present  during 
the  trial.  This  is  a  right  he  cannot  waive. 
The  public  has  an  interest  in  the  life  and  lib- 
erty of  an  accused  person.  That  which  the 
law  requires  and  makes  essential  in  the  trial 
of  persons  accu$>ed  of  a  felony  cannot  be  dis- 
pensed with,  either  by  the  consent  of  the  ac- 
cused or  by  his  failure  to  object  to  unauthor- 
ized methods  pursued  by  those  in  authority. 


ruling  of  the  court.  During  all  the  time  the  :  Utah  Rev.  Stat.  1898,  I  4811 ;  Hopt  v.  Utah^ 
witness  was  giving  her  testimony  she  sat  up-  110  U.  S.  574,  28  L.  ed.  262;  1  Bishop,  New 
on  a  chair  facmg  the  jury,  with  her  back  to  1  Crira.  Proc.  §§  271,  273;  1  Bishop,  Crim. 
the  defendant,  as  ordered  by  the  court.    Aft-    Proc.  I  273;  Utah  Const,  art.  1,  §  12;  Lexvia 


er  the  testimony  of  this  witnc<^  was  finished, 
the  defendant  was  permitted  to  return  to 
his  former  seat  within  the  bar,  by  his  coun 


V.  United  States,  146  U.  S.  370,  36  L.  ed. 
1011;  Stater.  Myrick,  38  Kan.  238.  Arti- 
cle 1,  I  12,  Ck)nst.,   provides  that  "in  crim- 


sel.  The  witness  Low  was  the  only  witness  |  inal  prosecutions  the  accused  shall  have 
who  testified  to  the  corpus  delicti.  Prior  to  '  the  right  to  appear  and  defend  in  per- 
judgment  upon  the  verdict,  the  defendant, !  son  and  by  counsel,  to  demand  the  nature 
by  his  counsel,  moved  the  court  to  set  aside  |  and  cause  of  the  accusation  against  him,  to 
the  verdict  and  to  grant  a  new  trial  on  the  |  liave  a  copy  thereof,  to  testify  in  his  own  he- 
ground  that  the  trial  was  had  in  the  absence  !  half,  to  be  confronted  by  the  witnesses 
of  the  accused ;  that  the  prosecutrix  was  per-  again«vt  him."  In  this  case  the  accused  had 
mi t ted  to  testify  with  her  back  to  the  de-  |  a  right  to  appear  in  the  case,  and  defend  in 
fendant,  so  that  he  could  not  hear  her  testi-    person  and  bv  counsel,  and  to  be  confronted 


mony,  or  see  her  face  to  face;  that  the  de 
fendant  was  not  permitted  to  be  confronted  by 


by  the  witnesses  against  him.     This  consti- 
tutional right  was  denied  the  accused.  Web- 


the  witnesses  against  him  while  testifying;  ster  defines  "confront"  as  follows:  "(1) 
that  the  testimony  of  the  prosecutrix  was  To  stand  facing  or  in  front  of;  to  face.  (2) 
pemiitied  to  go  to  the  jury  when  the  defend- 1  To  stand  in  direct  opposition;  to  oppose.  (3) 
ant  was  out  of  sight  and  hearing  of  the  wit-  ■  To  set  face  to  face  for  examination  and  dis- 
ness,  to  his  prejudice ;  that  t'he  court  during  '  covery  of  the  truth ;  to  set  together  for  com- 
the  trial  ordered  the  defendant  out  of  the  parison;  to  compare."  Bouvier's  Law  Die- 
presence  and  hearing  of  the  prosecutrix  when  tionary  defines  "confrontation  in  criminal 
she  was  giving  her  testimony  againsit  him,  law"  to  mean :  "The  act  by  which  a  witness 
and  that  he  was  prejudiced  by  such  ruling  is  brought  into  the  presence  of  the  accused, 
and  order  of  the  court.  From  the  affidavit  so  that  the  latter  may  object  to  him  if  he  can, 
of  the  defendant  used  on  the  motion  for  a  and  the  former  may  know  and  identify  the 
45  L.  R.  A. 
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accused,  and  maintain  the  truth  in  his  pres- 
ence. .  .  .  No  man  can  be  a  witness  un- 
less confronted  with  the  accused,  except  by 
consent."  In  Anderson's  Law  Dictionary 
(p.  226)  the  following  definition  is  given: 
"Clonfront.  To  bring  face  to  face.  The 
constitutional  provision  that  the  accused 
^hall  be  'confronted  with  the  witnesses 
against  him'  means  that  the  witnesses  on  the 
part  of  the  state  shall  be  personally  present 
when  the  accused  is  on  trial,  or  that  they 
shall  be  examined  in  hi-s  presence,  and  be 
subject  to  cross-examination  by  him."  In 
State  V.  Thomas,  64  N.  C.  74,  it  is  said:  "In 
all  criminal  prosecutions  every  man  has  a 
right  to  be  informed  of  the  accusation 
against  him,  and  to  confront  the  accusers  and 
witnesses  with  other  witnesses.'  We  take  it 
that  the  word  'confront'  does  not  simply  se- 
cure to  the  accused  the  privilege  of  examin- 
ing witnesses  in  his  behalf,  but  is  in  affirm- 
ance of  the  rule  of  the  common  law  that  in 
trials  by  jury  the  witness  must  be  present  be- 
fore the  jury  and  accused,  so  that  he  may  be 
confronted;  that  is,  put  face  to  face."  In 
speaking  of  the  rights  of  the  defendant  upon 
a  criminal  trial,  the  court  in  the  case  of 
Broxcn  v.  State,  38  Tex.  483,  said:  "The 
accused  should  not  only  be  within  the  walls 
of  the  ^courthouse,  but  he  should  be  present 
where  the  trial  is  conducted,  that  he  may  see 
and  be  seeUj  hear  and  be  heard,  under  such 
regulations  as  the  law  has  established."  The 
doctrine  now  well  estaiblished  is  that,  except 
as  to  documentary  evidence  and  dying  dec- 
larations, one  accused  of  a  felony  cannot  be 
convicted  except  on  the  testimony  of  witness- 
es whom,  now  on  the  trial,  or  on  some  previ- 
ous occasion,  he  has  had  the  opportunity  of 
meeting  face  to  face,  and  openly  examining 
and  cix»s-examining,  id  the  presence  of  the 
parties  and  the  jury.  1  Bishop,  New  Crim. 
Proc.  1194.  Under  the  Ck>nstitution  and 
flrtatutes  of  the  state  the  accused  had  a  right 
to  be  present  at  the  trial,  to  be  confronted 
by  the  witnesses  against  him,  and  to  meet  his 
accusers  face  to  fsice.  He  also  had  the  right 
to  appear  and  defend  against  the  accusation 
preferred  against  him  in  person  and  by  coun- 
sel. He  had  the  right,  not  only  to  examine 
the  witnesses,  but  to  see  into  the  fo/ce  of  each 
witness  while  testifying  against  him,  and  to 
hear  the  testimony  given  upon  the  stand. 
He  had  the  right  to  see  and  be  seen,  hear  and 
be  heard,  under  such  reasonable  regulations 
as  the  law  establisrhed.  By  our  Constitu- 
tion it  is  clearly  made  manifest  that  no  man 
shall  be  tried  and  condemned  in  secret  and 
unheard.  When  the  court  ordered  the  de- 
fendant away  from  his  counsel,  24  feet  away 
from  the  witness  who  was  testifying  against 
him, — so  far  away  that  he  could  not  hear 
her  testimony  nor  see  her  face  because  of  in- 
tervening obstacles, — and  permitted  her  to 
turn  her  back  to  the  defendant,  so  that  he 
could  not  see  her  while  testifying,  he  denied 
the  defendant  a  constitutional  right,  and 
prevented  him  from  having  a  fair  trial. 
When  the  witness  stated,  in  the  presence  of 
the  jury,  that  she  was  afraid  to  tell,  because 
^e  was  afraid  of  the  defendant,  the  court, 
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without  further  comment,  or  cross-examina- 
tion of  the  witness,  ordered  the  defendant 
away,  out  of  sight  and  h€«iring  of  the  wit- 
ness.    From  this  order  the  jury  might  draw 
the  inference  that  the  court  not  only   be- 
lieved her  statement,  but  believed  the  wit- 
ness had  good  reasons  for  making  the  state- 
ment.    The  order  was  consequently  prejudi- 
cial to  the  defendant.     In  cases  of  this  char- 
acter, where  the  witness  is  young,  the  court 
should  have  considerable  latitude  in  protect- 
ing the  witness  from  the  effects  of  improper 
conduct  and  language  of  parties  and  of  coun- 
sel, but  in  doing  so  the  constitutional   right 
of  the  defendant  must  be   piotecie^l.     The 
defendant  was  entitled  to  a  trial  in  accord- 
ance with  law.     He  was  entitled  to  be  con- 
fronted by  witnesses  of  the  state  face  to  face, 
and   he  cannot  be   denied   a  constitutional 
right  because  of  the  youth,  incapacity,   or 
unwillingness     of     the     witnesses    brought 
against  him  to  meet  him  face  to  face.     The 
presumption  of  innocence  follows  every  man 
accused  of  crime  until  the  verdict  of  guilty 
is  pronounced.     The  presence  of  such  a  child, 
under  such  circumstances,  doubtless  made  a 
strong  appeal  to  the  court  for  protection. 
This  was  natural.     But  it  must  not  be  for- 
gotten that  in  this  class  of  cases  the  "accu- 
sation waa  easy  to  be  made  and  hard  to  be 
proved,  and  harder  to  be  defended  by  the 
party  accused,   though  never  so  innocent." 
Coming,  as  it  did,  from  a  child  of  six  years, 
with  no  other  witnesses  to  the  act,  it  waa 
proper  that  the  defendant  should  have  a  full 
opportunity  to  see  her,  and  cross-examine 
the  witness.     The  constitutionsEil  right  to  be 
confronted  by  witnesses  against  him,  and  to 
defend  in  person,  would  -be  of  little  avail 
to  the  accused  if  he  could  be  compelled  to  re- 
main away  during  his  trial,  out  of  tiie  sight 
and  'hearing  of  the  witnesses  against  him. 
The  right  to  defend  in  person  would  be  a 
meaningless  term  if  the  accused  is  required 
to  remain  so  far  away  from  the  witnesses 
that  he  cannot  hear  the  testimony,  and  there- 
fore cannot  cross-examine  them.     The  right 
of    having    oounsel    in    his    defense    would 
amount  to  but  little  if  the  accused  is  re- 
quired to  remain  so  far  away  from  him  that 
he  cannot  confer  with  him  concerning  the  tes- 
timony that  is  being  given  against  him.  The 
jury  had  a  right  to  know  whether  the  wit- 
ness herself  knew  the  facts  stated  by  her 
from  her  own   knowledge  and  recollection, 
whether  she  was  induced  to  make  the  charge 
through  the  plotting  or  scheming  of  others, 
or  whether  she  was  controlled  and  induced  to 
make  the  voluntary  statement  t^'^t  she  was 
afraid  of  the  defendant  by  those  .^aving  her 
under  their  control.    While  the  testimony  of 
such  a  witness,  if  she  be  shown  to  under- 
stand the  obligation  of  an  oath,  is  compe- 
tent, proper,  and  entitled  to  credit,  the  same 
as  any  other,  yet  it  must  not  be  forgotten 
that  a  child  of  six  years  is  quite  as  likely  to 
be  mistaken,  or  to  repeat  the  statements  of 
those   controlling  her,   as   other   witnesses. 
While  the  court  shoiild  protect  a  witness 
from    imposition,    regulate    i^e    procedure, 
and  conrtrol  the  conduct  of  the  accused,  with- 
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in  the  rules  of  law,  it  should  also  see  to  it 
that  the  constitutional  rights  of  the  accused 
are  not  denied  him.  We  are  of  the  opinion 
that  the  court  erred  in  'making  the  order 
<*ompl-aine^  of,  and  in  denying  the  defend- 
ant's motion  for  a  new  trial. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial. 

Baakin,    J.,   concurs.    Bartoh,    Gh.   J., 

ooncurs  in  tihe  judgment. 

Bartoh,  Ch.  J.,  concurring: 

I  concur  in  Idie  judgment  of  reversal,  but 
not  in  all  of  the  reasoning  nor  in  all  of  the 
propositions  of  law  laid  down  in  the  opinion. 
If  the  statements  purporting  to  have  been 
made  by  the  court  below,  contained  in  the 
attorney  general's  brief,  as  to  what  took 
place  immediately  preceding  the  order  com- 
plained of,  and  those  indicating  the  circum- 
stances connected  with  the  making  of  the  or- 
der, were  in  the  bill  of  exceptions,  I  would  dis- 
sent, but,  as  tlhey  are  not  in  the  record,  and 
since  th«  record,  as  filed  in  this  court,  must 
be  held  to  import  absolute  verity,  the  judg- 
ment announced  seems  to  be  a  logical  se- 
•quence,  even  though  there  be  a  miscarriage 
of  justice,  which,  if  the  prisoner  is  in  fact 
guilty,  is  likely  to  result  in  case  the  opinion 
be  literally  complied  with  at  the  next  trial. 
From  the  tenor  of  the  opinion  it  would  seem 
that,  regardless  of  any  circumstances,  a 
court,  in  the  trial  of  a  criminal  case,  has 
no  discretion  whatever  respecting  the  near- 
ness of  defendant  to  a  witness;  that  he  may, 
if  he  so  wills,  seat  himself  immediately  in 
front  of  his  victim,  who  is  on  the  witness 
stand,  and  remain  there,  efven  though  he  so 
intimidate  the  witness  by  his  close  proxim- 
ity and  insistent  look  that  the  witness  will 
be  unable  to  testify.  If  it  were  shown  in  the 
record,  as  intimated  in  the  brief  referred  to, 
that  repeated  efforts  to  elicit  the  testimony 
of  the  witness  were  unsuocessful  because  ol 
the  manner  of  the  (^cfendant  before  the  wit- 
ness, then,  in  my  judgment,  the  order  com- 
plained of  could  not  be  regarded  &a  reversible 
error.  The  court,  under  circumstances  like 
these  referred  to,  would  clearly  have  the 
right,  in  the  interests  of  justice,  to  exercise 
a  reasonable  discretion  in  removing  the  pris- 
oner to  some  other  place  not  without  the 
presence  of  the  witness  and  jury.  The  con- 
stitutional right  of  one  accused  of  crime  "to 
be  confronted  by  the  witness^  against  him'' 
was  never  intended  as  an  instrument  with 
which  to  defeat  justice.  Where  the  witness- 
es for  the  prosecution  are  present  at  the 
trial,  are  examined  in  the  presence  and 
within  the  hearing  of  the  accused  and  jury, 
and  an  opportunity  afforded  the  prisoner  for 
cross-examination,  I  am  of  the  opinion  the 
constitutional  provision  is  complied  with, 
even  though  the  prisoner  be  not  perm.itted 
to  sit  immediately  in  front  of  the  witness, 
when  such  position  would  cause  intimida- 
tion, and  prevent  the  eliciting  of  testimony. 
Doubtless  the  purpose  of  that  constitutional 
provision  is   to  compel   the  prosecution   to   of  any  of  these  safeguards,  even  by  the  death 
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produce  its  witnesses  at  the  trial,  and  to 
prevent  the  admission  of  testimony  by  dep- 
osition, so  as  not  to  deprive  the  accused  of 
cross-examination  in  his  presence  before  the 
jury.  The  words  "to  be  confronted"  mani- 
festly have  reference  to  cross-examination  of 
the  witness  in  the  presence  of  the  accused, 
and  not  to  sitting  face  to  face,  in  a  literal 
sense.  This  is  manifest  from  the  authori- 
ties. In  Summons  v.  State,  5  Ohio  St.  325, 
a  coniE^tutional  provision  that  "the  party  ac- 
cused shall  be  allowed  to  meet  the  witnesses 
face  to  face"  was  held  to  have  reference  to 
the  personal  presence  of  the  witnesses 
called  to  testify,  and,  in  delivering  the  opin- 
ion of  the  court,  Mr.  Chief  Justice  Bartiey 
said:  "The  object  of  this  provision  mani- 
festly is  to  exclude  testimony  by  depositions, 
by  requiring  it  to  be  given  orally,  in  t^e 
presence  of  the  accused,  on  the  trial.  The 
admission  of  testimony  by  depositions 
against  the  accused  in  a  criminal  cause 
would  often  afford  the  prosecutor  great  ad- 
vantages over  him,  as  well  as  furnish  a/t 
times  opportunities  for  abuses  beyond  the 
readh  of  detection  by  the  defendant.  De- 
prived of  this  right,  the  accused  would  often 
be  without  the  opportunity  of  cross-exami- 
nation, without  the  means  of  hearing  or 
knowing  the  persons  who  testify  againet 
him,  and  without  the  advantage  of  an  oral 
examination  of  the  witnesses  before  the  jury 
which  is  to  decide  upon  his  case.  But,  im- 
portant as  this  right  is,  as  established  at 
common  law,  and  secured  by  the  Constitu- 
tion, it  has  application  to  the  matter  of  the 
personal  presence  of  the  witness  on  the  trial, 
and  not  to  the  subject-matter  or  competency 
of  the  testimony  to  be  given.  The  require- 
ment that  the  accused  shall  be  confronted^ 
on  his  trial,  by  the  witnesses  against  him, 
has  sole  reference  to  the  personal  presence  of 
the  witnesses,  and  in  no  wise  affects  the  ques- 
tion of  the  competency  of  tihe  testimony  to 
which  he  may  depose."  So,  in  Howser  v. 
Com,  51  Pa.  332,  it  was  held,  Mr.  Chief  Jus- 
tice Woodward  delivering  the  opinion  of  the 
court,  that  "confronting  witnesses"  means 
cross-examination  in  the  presence  of  the  ac- 
cused. In  Mattom  v.  United  States,  156  U. 
S.  237,  39  L.  ed.  409,  where  a  constitutional 
provision  that  the  accused  shall  "be  con- 
fronted with  the  witnesses  against  him"  was 
interpreted,  Mr.  Justice  Brown,  speaking  f(^ 
the  court,  said :  "The  primary  object  of  the 
constitutional  provision  in  question  was  to 
prevent  depositions  or  ex  parte  affidavits, 
such  as  were  sometimes  admitted  in  civil 
oases,  being  used  against  the  prisoner  in  lieu 
of  a  personal  examination  and  cross-exami- 
nation of  the  witness,  in  which  the  accused 
has  an  opportunity,  not  only  of  testing  the 
recollection  and  sifting  the  conscience  of  the 
witness,  but  of  compelling  him  to  stand  face 
to  face  with  the  jury,  in  order  that  they  may 
look  at  him,  and  judge  by  his  demeanor  upon 
the  stand,  and  the  manner  in  whicih  he  gives 
his  testimony,  whether  he  is  worthy  of  be- 
lief. .There  is  doubtless  reason  for  saying 
that  the  accused  should  never  lose  the  benefit 
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of  the  witneae,  and  that,  if  notes  of  his  tes- 
timony are  permitted  to  be  read,  he  is  de- 
prived of  the  advantage  of  that  personal 
presence  of  the  witness  before  the  jury  which 
the  law  has  desigi^ed  for  his  protection.  But 
general  rules  of  law  of  this  kind,  however 
beneficent  in  their  operation,  and  vaduable 
to  the  accused,  must  occasionally  give  way  to 
considerations  of  public  policy  cumI  the  ne- 
cessities of  the  case."  And  again,  he  said: 
"A  technical  adherence  to  the  letter  of  a  con- 
stitutional provision  may  occasionally  be 
carried  farther  than  is  necessary  to  the  just 
protection  of  the  accused,  and  farther  than 
the  safety  of  the  public  will  warrant."  So 
the  supreme  court  of  Iowa,  in  Weetfall  v. 
Madison  County,  62  Iowa,  427,  with  refer- 
ence to  the  constitutional  provision  that  the 
accused  shall  **be  confronted  with  the  wit- 
nesses against  him,"  said:  "We  understand 
this  to  mean  that  the  witnesses  on  the  pai"! 
of  the  state  shall  be  personally  present  when 
the  accused  is  on  trial."  Anderson,  Law 
Diot.  226;  Com.  v.  Richards,  18  Pick.  434, 
29  Am.  Dec.  608 ;  United  States  v.  Oibert,  2 
Sumn.  19;  People  v.  Oiler,  66  Cal.  101;  Bell 
V,  State,  2  Tex.  App.  216,  28  Am.  Rep.  429; 
State  V.  Lawton,  76  N.  C.  216. 

I  am  of  the  opinion  that  a  trial  court  has 
power,  in  the  conduct  of  a  criminal  prosecu- 
tion, to  make  such  an  order  as  is  in  ques- 
tion in  this  case,  whenever  the  facts  and  cir- 
cumstances warrant  it;  and  that  an  accused 
has  DO  right  to  insist  on  sitting  in  such  a  po- 
sition as  to  intimidate  a  witness  and  defeat 
the  ends  of  justice.  In  the  conduct  of  a 
criminal,  the  same  as  in  a  civil,  jury  trial 
much  ought  necessarily  be  left  to  the  good 
sense  and  judgment  of  the  judge.  It  is  his 
duty  to  exercise  a  sound  discretion  in  all 
matters  appertaining  to  the  orderly  progress 
of  the  trial,  and  his  action  should  not  be  in- 
terfered with  unless  there  is  a  clear  abuse  of 
discretion.  Mr.  Justice  Miner,  in  his  opin- 
ion, uses  language  as  follows:  "The  jury 
had  a  right  to  know  whether  the  witness  her- 
self knew  the  facts  stated  by  her  from  her 
own  knowledge  and  recollection,  whether  she 
was  induced  to  make  the  charge  through  the 
plotting  or  scheming  of  others,  or  whether 


she  was  controlled  and  induced  to  make  the 
voluntary  statement  that  she  was  afraid  of 
the   defendant  by   those  having   her   under 
their  control.     While  the  testimony  of  such 
a  witness,  if  she  be  known  to  understand  the 
obligation  of  an  oath,  is  competent,  proper^ 
and  entitled  to  credit,  the  same  as  any  other, 
yet  it  must  not  be  forgotten  that  a  child  of 
six  years  is  quite  as  likely  to  be  mistaken,  or 
to  repeat  the  statements  of  those  controlling 
her,  as  other  witnesses."    With  all  due  re- 
spect for  the  majority  opinion  of  the  court, 
1  am  impelled  to  say  that  I  find  nothing 
whatever  in  the  record  which  warrants  the 
insinuation  that  others  have  been  plotting 
against  the  defendant.     He  was  charged,  it 
is  true,  with  one  of  the  most  heinous  crimes 
known   to   the  law, — a  crime   which,   from 
time  immemorial,  has   shocked  every  civil- 
ized community  in  which  it  has  been  per- 
petrated,— and  he  was  convicted  by  a  jury 
of  his  peers  of  an  attempt  to  commit  that  of- 
fense; but  there  does  not  appear  to  be  even 
a  hint  in  the  record  that  either  the  charge 
or  conviction  was  the  result  of  the  "plotting 
or  scheming"  of  others,   or   that  the   infant 
witness  was  induced  by  others  to  make  the 
"voluntary  statement"  that  she  was  afraid  of 
the  defendant,  or  any  other  statement.  Nor  is 
there  anything  in  the  record  to  indicate  that 
anyone  except  the  defendant  himself  exer- 
cised any  undue  or  improper  influence  over 
the  witness.     Except  the  bare  statement,  "I 
am  afraid  to  tell,  because  I  am  afraid  of  my 
papa,"  made  by  the  little  one  on  the  stand, 
the  record  contains  no  evidence  of  witnesse**, 
the  appeal  being  based  upon  the  affidavit  of 
the  defendant  relating  entirely  to  the  order 
of   the  court.     In  my  judgment,  therefore, 
the  language  above  quoted  is  not  applicable 
to  this  case. 

The  result  of  this  appeal  emphasizes  the 
importance  of  the  prosecution  exercising 
vigilance  in  the  settlement  of  a  bill  of  ex- 
ceptions, so  that  the  record  will  be  made  to 
reflect  accurately  the  facts  and  circum- 
stances which  may  have  led  up  to  any  action 
of  the  court  which  is  made  the  basis  of  an 
exception. 


OREGON  SUPREME  COURT. 


Henry  H.  SIEVERS,  Appt., 

V, 

Samuel  B.  BROWN,  Respt. 
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1.  Crops  planted  by  one  in  poiisesslon 
under  a  bond  for  title  after  he  has  re- 
fused to  comply  with  his  contract  to  pur- 
chase, and  the  vendor  having  tendered'  a  good 
title  has  begun  an  action  to  foreclose  the 
bond,  belong  to  the  vendor. 

2.  A  Judflrment  in  favor  of  the  vendor, 


in  a  suit  airainst  Itlm  for  conversion 
of  crops  planted  by  the  vendee  in  posaes- 
sion  under  a  bond  for  title  which  has  been 
foreclosed,  raises  the  presumption  that  they 
were  not  planted  until  after  the  foreclosure 
suit  was  begun. 

(February  27,  ls99.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  value  of  certain  crops  grown  by 


NoTB. — ^As  to  crops  on  mortgaged  premises, 
see  also  Richards  v.  Knight  (Iowa)  4  L.  R.  A. 
453.  and  note;  Batterman  v.  Albright  (N.  Y.) 
11  Ti.  R.  A.  802,  and  note;  Goodwin  y.  Smith 
45  L<.  R.  A. 


(Kan.)  17  L.  R.  A.  284;  Caldwell  ▼.  AIsop 
(Kan.)  17  L.  R.  A.  782;  Riddle  v.  Dow  (Iowa) 
32  L.  R.  A.  811;  and  Cox  ▼.  Martin  (Miss.)  36 
L.  R.  A.  800. 
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plaintiff  upon  defendant's  land  and  appro- 
priated by  the  latter  to  his  own  use.  Af- 
firmed. 

Statement  by  Moore,  Ch.  J.: 

This  is  an  action  to  recover  the  value  of 
certain  cix>p8  grown  by  plaintiff  upon  defend- 
ant's land,  but  appropriated  by  the  latter  to 
his  own    use.     The    transcript    shows    that 
pl&intifT,  having  agreed  to  purchase  from  de- 
fendant a  tract  of  land  in  Marion  county  for 
the  sum  of  $3,200,  paid  of  the  purchase  price, 
on  September  8,  1892,  the  sum  of  $600,  and 
executed  his  promissory  note  for  the  balance, 
payable  in  eight  years,  in  annual  instalments 
of  $325,  which  note  provided  that,  if  default 
should  be  made  in  the  payment  of  any  of 
said    ins^talments    when    they  severally  ma- 
tured, defendant  might  elect  to  consider  and 
treat  the  whole  sum  as  then  due  and  payable ; 
that,  in  consideration  of  said  payment  and 
promise,  defendant    executed   to   plaintiff  a 
l)ond  for  a  deed,  whereby  he  covenanted,  upon 
the  payment  of  said  note,  to  convey  the  prem- 
ises, by  a  good  and  sufficient  deed,  free  from 
all  em-nmbmnces,  and  plaintiff,  by  defend- 
ant's license,  entered  into  possession  thereof ; 
that,  on  the  maturity  of  the  first  instalment, 
defendant  demanded   payment  of  the  same, 
but  plaintiff,  claiming  that  the  land  was  not 
correctly  described  in  the  bond,  and  that  de- 
fendant's title  thereto  was  defective,  refused 
to  comply  therewith;  that  defendant  insti- 
tuted a  suit  in  the  circuit  court  of  Marion 
county  against  the  heirs  of  his  grantors,  and 
obtained  a  decree  correcting  the  description, 
and,  having  otherwise  perfected  his  title  to 
the  premises,  he  executed  and    tendered  to 
plaintiff  a  deed  thereof  and  demanded  pay- 
ment of  said  note,  but  plaintiff  refused  to 
pay  any  part  thereof,  whereupon  defendant 
commenced  a  suit  in  said  court  against  him, 
and    obtained    a    decree    correcting  the  de- 
scription contained  in  the  bond,  foreclosing 
plaintiff's  equitable  interest  in  the  premises, 
which  were  ordered  sold,  and  the  purchaser 
put  in  the  immediate  possession  thereof,  in 
pursuance  of  which  the  sheriff  of  said  county 
sold  the  land  to  defendant,  and  on  July  31, 
1894,    evicted    plaintiff    therefrom,    and  re- 
fstored    the    possession    to  defendant;     that 
when  said  land  was  sold  there  was  a  quan- 
tity of  wheat  and  oats  growing  thereon  of 
the  re^onable  value  of  $92.66,  and  vegeta- 
bles of  the  value  of  $75,  and  a  lot  of  hay  cut 
from  said  premises  stored  in  the  barn,  all 
of  which  defendant  appropriated  to  his  own 
use.     The  cause  being  at  issue,  a  trial  was 
had,    and    the    jury,    in  pursuance    of  the 
court's  instructions,  found  that  plaintiff  was 
only  entitled  to  the  sum  of  $37.50,  the  value 
of  the  hay,  and,  judgment  having  been  ren- 
dered thereon,  plaintiff  appeals. 

Mr,  A.  H.  Tanner  for  appellant. 
Mr,  W.  H.  Holmes  for  respondent. 

Moore,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  if  the  crops  be  regard- 
ed as  part  of  the  realty,  no  title  thereto 
vested  in  defendant,  under  the  foreclosure 
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proceedings,  until  the  sheriff's  deed  was  ex- 
ecuted; ihaJL  plaintiff,  having  planted  them, 
was  the  owner  thereof;  and  that  defendant, 
having  converted  them  to  his  own  use,  is  lia- 
ble  for  their  value. 

A   bond  for  a  deed  transfers  to  the  ob- 
ligee an  equitable    interest    in  the  premises 
agreed  to  be  conveyed,  which  is  measured  by 
the  amount  paid  on  account  of  the  purchase. 
The  leg%l  title    remains  in  the   obligor,  in 
trust  for  the  purchaser,  who,  upon  payment 
of    the    entire    consideration,    acquires    the 
whole  equitable  interest,  and  may  maintain 
a  suit  to  compel  the  specific  performance  of 
the  contract,  if  the  obligor  refuse  to  keep  his 
covenants.     In  Lysaght  v,  EdvcardSf  L.  R.  2 
Ch.  Div.  499,  Jessel,  M.  R.,  in  commenting 
upon  the  purport  of  an  agreement  to  convey 
real  property  and  the  method  of  foreclosing 
the  purchaser's   equity,   says:     "It  appears 
to  me  that  the  effect  of  a  contract  for  sale 
has  b€»en  settled  for  more  than  two  centuries ; 
certainly  it    was  completely    settled  before 
the  time  of  Ix>rd  Hardwicke,  who  speaks  of 
the  settled  doctrine    of  the    court  as  to  it. 
What  is  tlmt  doctrine?     It  is  that,  the  mo- 
ment  you  have  a  valid  contract  for  sale,  the 
vendor  be<ronies,  in  equity,  a  trustee  for  the 
purchaser  of  the  estate  sold,  and  the  bene- 
ficial ownership  passes  to  the  purchaser,  the 
vendor  having  a  right  to  the  purchase  money, 
a  charge  or  lien  on  the  estate  for  the  secur- 
ity of  that  purchase  money  and  a  right  to  re- 
tain possession  of  the  estate  until  the  pur- 
chase money  is  paid,  in  the  absence  of  ex- 
press contract  as  to  the  time  of  delivering 
possession.     In  other  words,  the  position  of 
the  vendor  is  something  between  what  has 
been  called  a  naked  or  bare  trustee,  or  a 
mere  trustee  ( that  is,  a  person  without  bene- 
ficial interest),  and  a  mortgagee  who  is  not, 
in  equity    (any  more    than    a  vendor),  the 
owner  of  the  estate,  but  is,  in  certain  events, 
entitled  to  what  the  unpaid  vendor  is,  viz,, 
possession  of  the  etrtate  and  a  charge  upon 
the  estate  for  his  purchase  money.     Their 
positions    are    analogous    in    another    way. 
The  unpaid  mortgagee  has  a  right  to  fore- 
close; that  is  to  say,  he  has  a  right  to  say 
to  the  mortgagor.  'Either  pay  me  within  a 
limited  time,  or  you  lose  your  estate;'  and  in 
default  of  payment  he  becomes  absolute  own- 
er of  it.     So,  although  there  has  been  a  valid 
contract  of  sale,  the  vendor  has  a  similar 
right  in  a  court  of  equity.     He  has  a  right 
to  say  to  the  purchaser,  *Either  pay  me  the 
purchase  money,  or  lose  the  estate.     Such  a 
decree  has  sometimes  been  called  a  decree  for 
cancelation  of  the  contract;   time  is  given 
by    a    decree    of    the    court    of    equity    or 
now  by  a  judgment  of  the  high  court  of  jus- 
tice:  and.  if  the  time  expires  without  the 
money  being  paid,  the  contract  is  canceled 
by  the  decree  or  judgment  of  the  court,  and 
the  vendor  becomes  again  the  owner  of  the 
estate."     It  will  be  observed,  from  the  lan- 
guage quoted,  that  in  England,  if  the  vendee 
under  a  contract    for  the    purchase  of  real 
property,  make  default  in  the  payment  of  the 
purchase  money,  the  vendor  may  maintain  a 
suit  to  cancel  the  contract,  which  is  equiva- 
lent to  a    strict    foreclosure.     In  Button  v. 
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Schroyer,  5  Wis.  598,  it  was  held  that  a  de- 
cree foreclosing  a  contract  for  the  convey- 
ance of  real  property,  which  ordered  a  sale 
of  the  premisee,  was  erroneous,  the  court 
saying:  "The  proper  deoree  in  suoh  cases  is 
that  the  money  due  upon  the  contract  be 
paid  within  such  reasonable  time  as  the 
court  may  direct,  or  that  the  vendee  be  fore- 
closed of  his  equity  of  redemption."  To  the 
same  effect  is  the  case  of  Baker  v.  ^each,  15 
Wis.  99. 

The  justice  of  the  rule,  announced  in  Eng- 
land and  followed  in  Wisconsin,  may  well  be 
doubted,  and  particularly  so  when  the  vendor 
has  received  a  large  portion  of  the  purchase 
money;  in  which  case  equity  would  seem  to 
demand  that  the  premises  he  sold  to  satisfy 
the  balance  due  on  the  contract,  upon  the 
payment  of  which  the  vendee  should  be  en- 
titled to  the  remainder  of  the  money  derived 
from  such  sale.     But   whatever   the  proper 
rule  may  be,  the  consideration  of  the  decree 
in  the  foreclosure  proceedings  does  not  seem 
to  be  necessary  in  the  determination  of  this 
cause.     An    examination    of  the   transcript 
shows  that  the  sheriff,  obeying  the  mandate 
of  the    court,    sold  the  land    to  defendant, 
which  sale  was  thereafter  confirmed  by  the 
court,  and,  in  the  absence  of  an  appeal  from 
said  decree,  it  must  be  assumed  that  defend- 
ant did  not  acquire  plaintiff's  equitable  in- 
terest in  tiie  premises  until  he  procured  the 
sheriff's    deed   thereto.    <Such    interest   not 
having  been  barred  when  plaintiff  was  evict- 
ed, it  becomes  important  to  consider  the  re- 
lation that  existed  between  the  parties  under 
the  contract.     A  bond  for  a  d^,  unless  so 
specified  therein,  does  not  entitle  the  obligee 
to  take  possession  of  the  premises,  and  hence 
if  he  enter  without  the  obligor's  license,  ex- 
press or  implied,  he  is  a  trespasser.     Will- 
iams  V.  Forbes,  47  111.  148;  Chappell  v.  Mc- 
Knight,  108  111.  570;- Druse  v.  Wheeler,  22 
Mich.  439.     When  possession  is  given,  how- 
ever, either  by  the  bond  or  the  obligor's  li- 
cense, it  is  understood,  in  the  absence  of  any 
stipulation  to  the  contrary,  that  the  pay- 
ment of  interest  on  the  deferred  instalments 
of  the  purchase  price  affords  an  ample  con- 
sideration for  the  use  and  occupation  of  the 
premises.     Cleveland   v.    Burrill,    25    Barb. 
532 ;  Parke  v.  Leewt-ighi,  20  Mo.  85 ;  Bund- 
ley  V.  Lyons,  5  Munf.  342,  7  Am.  Dec.  685; 
Hepburn  v.  Dunlop,  1  Wheat.  179,  4  L.  ed. 
65. 

It  has  been  held  that  a  purchaser  in  pos- 
session of  real  property  under  the  vendor's 
license  cannot  be  evicted,  so  long  as  he  offers 
to  perform  the  conditions  of  his  agreement 
{Whittier  v.  Siege,  61  Oal.  238) ;  but,  if  he 
refuses  to  comply  therewith,  the  vendor 
may  treat  him  as  a  tenant  at  will  ( Harris  v. 
FHnk,  49  N.  Y.  24,  10  Am.  Rep.  318) ;  and  he 
thereby  becomes  liable  to  the  vendor  for  the 
reasonable  value  of  the  use  of  the  premises 
for  the  time  during  which  he  continues  in 
possession  after  he  abandons  the  agreement 
(amith  V.  Wooding,  20  Ala.  324;  Osgood  v. 
Dewey,  13  Johns.  240;  Dxoight  v.  Cutler,  3 
Mich.  566,  64  Am.  Dec.  105 ;  Hogsett  v.  Ellis, 
17  Mich.  351;  Oould  v.  Thompson,  4  Met. 
224).  The  application  of  this  rule  would 
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render  plaintiff  liable  to  defendant  for  the 
reasonable  rent  of  the  land  from  the  time  the 
relation  of  vendor  and  purchaser  was  abro- 
gated by  the  former's  refusal  to  keep  his 
agreement,  and,  as  a  corollary  tiierefrom,  he 
would  undoubtedly  be  entitled  to  the  crops 
grown  thereon,  as  emblements,  unless  the  re- 
lation of  landlord  and  tenant  was  termi- 
nated, for  it  has  been  held  that  a  tenant  is 
not  affected  by  a  foreclosure  till  the  sale  is 
consummated  and  the  deed  delivered.  Wha- 
lin  V.  White,  25  N.  Y.  462;  Allen  v.  ElderHn, 
62  Wis.  627. 

The  relation  of  vendor  and  purchaser  was 
undoubtedly   severed,  and  that   of  landlord 
and  tenant  inaugurated,  September  8,  1893, 
when  plaintiff  refused  to  pay  the  first  instal- 
ment due  under  the  contract;  but  plaintiff's 
repudiation  of  his  agreement  did  not  author- 
ize defendant  to  declare  a  forfeiture  until 
March,  1894,  when  he  was  ready  and  able  to 
convey     the     premises     according     to     the 
terms    of    his    bond.     Mix    v.    Be€U)h,    46 
111.  311;  Peck  v.  Brighton  Co.  69  111.     200. 
Defendant,  in  March,    1894,    having    tend- 
ered   a    deed,  and    demanded    payment    of 
the  amount  agreed  upon,  plaintiff's  refusal 
to  comply  therewith   was  tantamount  to  a 
declaration  of  forfeiture,  which  terminated 
the     tenancy    existing    between    the     par- 
ties, and,  this  being  so,  the   decision  must 
hinge  upon  the  question  whether  the  crops 
were  planted  before  or  after  that  date.     In 
Samson  v.  Rose,  66  N.   Y.   411,   it  is   held 
that  one  whose  estate  is  terminated  by  his 
own  act  or  default  is  not  entitled  to  emble^ 
ments.     In  Harris  v.  Frink,  49  N.  Y.  24,  10 
Am.  Rep.  318,  Mr.  Justice  Rapallo,  in  com- 
menting upon  the  right  of  a  vendee  to  take 
the  crops  grown  upon  the  premises  of  which 
he  was  in  possession  under  a  contract  of  pur- 
chase,  says:     "If  he   mfikes  default    in  his 
contract  of  purchase,  or  commits  waste,  or  in 
any  other  manner  terminates  the  tenancy  by 
his  own  wrongful  act,  he  becomes  a  trespass- 
er, and  may  he  sued  as  such,  or  in  ejectment, 
and  he  cannot  dispute  the  title  of  tiie  party 
under  whom  he  entered   {Cooper  v.  Stotcer, 
9  Johns.  331;  Dolittle  v.  Eddy,  7  Barb.  74: 
Whiteside  v.  Jackson,  1  Wend.  418;  Leonard 
V.  Pitney,  5  Wend.  30;  Jackson  v.  Stewart, 
6    Johns.    34;    Quackenboss   v.    Lansing,  6 
Johns.  49)  ;  and  be  would,  no  doubt,  forfeit 
his  right  to  emblements  under  those  circum- 
stances."    See   also  Stewart  v.    Doughty,  9 
Johns.     108;     Whiimarsh    v.     Cutting,     10 
Johns.  360;    Powers  v.    Ingraham,  3  Barb. 
576.     "It  is  true/'  says  Mr.  Justice  Folger 
in  Reeder  v.  Sayre,  70  N.  Y.  180,  26  Am.  Rep. 
567,   "that   a  tenant,   holding   by  a  tenure 
which  is  uncertain  as  to  the  time  at  which  it 
will  cease,  is  entitled  to  take  off,   after  it 
has  ceased,  the  crops  which  he  has  sowed  in 
the  due  course  of  nusbandry.     But  if  it  is 
certain  at  the  time  when  he  sows  how  long 
it  will  continue,  and  it  is  plain  that  he  can- 
not, before  it  ceas6s,  reap  that  which  he  may 
sow,  then  it  is  his  own  folly  if  he  sows  (pdr 
Lord  Mansfield,  Wigglesworth  v.  Dallison,  1 
Dougl.  201),  and  he  will  not  be  permitted 
to  reap.    This  rule  does  not  give  to  the  ten- 
ant any    right    by    reason    of    his    having 
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ploughed,  manured,  or  otherwise  prepaj'ed 
the  ground  for  the  seed,  if  he  has  not  sowed.'' 
There  is  no  evidence  in  the  bill  of  exceptions 
tending  to  show  when  the  seed  was  planted 
or  sowed,  and,  this  being  so,  it  must  be  pre- 
sumed, in  view  of  the  judgment,  that  the 
crops  were  not  put  in  until  after  the  tenancy 
was  terminated  bj  the  commencement  of  the 
suit  to  foreclose  the  bond,  which  was  equiva- 
lent to  a  notice  to  quiL  Hill's  Anno.  Laws 
(Or.)   §  3523. 

No  error  having  been  committed  by  the  in- 
troduction in  evidence  of  the  judgment  roll 
or  the  instructions  complained  of,  it  follows 
thai  the  judgment  is  affirmed. 


J.  F.  FLYNN,  Appi., 

t?. 

S.  B.  BAISLEY  et  al,  Reapts. 


( 


Or. 
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1,  Earnlnsa  of  minor  dtlldren  who  have 
been  emancipated  by  their  father  when  he 
was  ii\  good  financial  circumstances,  and  when 
the  earnings  have  been  loaned  to  him,  may 
constitute  a  good  consideration  for  a  convey- 
ance to  them  from  him  as  against  his  cred- 
itors. 

2.  A  writingr  i«  mmecesBary  to  evidence 
the  emancipation  of  an  infant,  but  that  may 
be  implied  from  circumstances. 

8.  Tlie  earalngTB  of  a  minor  clilld  who 
has  been  emancipated  In  good  faith  by  his 
father  cannot  be  reached  by  the  father's  cred- 
itors. 

(July  10,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Baker  County  in 
favor  of  defendants  in  an  action  brought  to 
set  aside  a  deed  of  certain  real  estate  as  a 
fraud  on  plaintiff's  rights.     Affirmed. 

Statement  by  Moore,  J.: 

This  is  a  suit  to  set  aside  a  deed,  and  to 
subject  a  part  of  the  real  property  described 
therein  to  the  lien  of  a  judgment  against  the 
grantor.  It  is  alleged  in  the  complaint: 
That  on  July  1,  1893,  the  defendant  S.  B. 
Baisley  executed  to  the  Baker  City  National 
Bank  hie  promissory  note  for  the  sum  of 
$3,588,  payable  six  months  after  date,  with 
interest  at  the  rate  of  10  per  cent  per  annum. 
That  plaintiff  thereafter  became  the  owner 
thereof,  and  on  March  6,  1898,  recovered 
judgment  thereon,  upon  which  an  execution 
was  issued,  and  returned  wholly  unsatisfied. 
That  at  the  time  said  note  was  executed  Bais- 
ley was  the  owner  in  fee  of  the  S  %  of  the 
S.  E.  %  and  the  S.  E.  %  of  the  S.  W.  %  of 
section  15,  in  township  7  S.,  of  range  38  E. 
of  the  Willamette  meridian;  the  W.  %  of 
the  S.  E.  14  of  section  25,  the  S.  %  of  sec- 
tion 26,  the  E.  1/2  and  the  N.  W.  14  of  section 
35,  in  township  8  S.,  of  range  39  E.  of  said 

Note. — As  to  rights  of  creditors  In  personal 
services  of  debtor,  see  Mayers  v.  Kaiser  (Wis.) 
21  L.  R.  A.  623,  and  note ;  also  Boggess  v.  Rich- 
ards (W.  Va.)  26  L.  R.  A.  537;  and  Trefethen 
▼.  Lynam  (Me.)  38  L.  R.  A.  190. 
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meridian,  in  Baker  county,— containing  1,000 
acres,  more  or  less.  That  on  December  1, 
1894,  Baisley  and  wife,  for  the  expressed 
consideration  of  $6,000,  executed  to  their 
sons,  Perry  A.  and  J.  H.  Baisley,  a  general 
warranty  deed  of  said  property.  That  no 
consideration  wqjs  paid  for  the  conveyance. 
That  it  was  executed  with  intent  to  hinder, 
delay,  and  defraud  the  creditors  of  S.  B.  Bais- 
ley. That  the  premises  therein  described 
were  then  of  the  reasonable  value  of  $10,000 ; 
and  that  Baisley  had  no  other  property  out 
of  which  plaintiff's  judgment,  or  any  part 
thereof,  can  be  satisfied.  The  answer  denies 
the  material  allegations  of  the  complaint,  and 
avers  that  S.  B.  Baisley,  on  December  1, 
1894,  was  indebted  to  Perry  A.  and  J.  H. 
Baisley  in  the  sums  of  $500  and  $125,  re- 
spectively, in  consideration  of  which,  and  of 
their  payment  of  the  sum  of  $25,  and  agree- 
ment to  discharge  the  principal  of  two  mort- 
gages to  secure  the  sums  of  $3,350  and  $2,- 
000,  executed  to  them  a  deed  of  the  north 
half  of  lot  3  and  the  south  30  feet  of  lot  4  in 
block  4  in  the  United  States  town  site  of  Ba- 
ker City,  the  E.  %  of  section  3»,  in  town- 
ship 8  S.,  of  range  39  E.,  and  an  undivided 
one  tenth  in  fee  and  a  dower  interest  in  the 
other  property  described  in  the  complaint  for 
which  he  received  an  adequate  consideration. 
The  reply  having  put  in  issue  the  allega- 
tions of  new  matter  in  the  answer,  a  trial 
was  had,  resulting  in  a  decree  dismissing  the 
suit,  and  plaintiff  appeals.   .    * 

Messrs.  J.  L.  Rand  and  C.  F.  Hyde  for 

appellant. 

Messrs.  Bntoher  A  Eastham,  for  re- 
spondents : 

To  set  aside  a  deed  as  fraudulent: 

1.  The  debtor  must  have  made  the  convey- 
ance with  intent  to  hinder  and  delay  his 
creditors.  And  the  burden  is  on  the  plain- 
tiff to  show  this  fact, 

2.  The  conveyance  must  have  been  with- 
out consideration,  or  for  an  inadequate  one, 
or  the  purchaser  must  have  had  notice  of  the 
fraudulent  intent.  And  this  burden  is  upon 
the  defendant. 

Weher  v.  Rothchild,  15  Or.  385;  Crawford 
V.  Neal,  144  U.  S.  596,  36  L.  ed.  557. 

3.  The  plaintiff  must  have  been  hindered 
or  delayed  or  defrauded  by  reason  of  making 
of  the  conveyance.  And  the  burden  of  this 
issue  is  on  the  plaintiff. 

Where  a  conveyance  is  made  subject  to  a 
mortgage,  and  the  deed  is  accepted  upon  that 
condition,  t^at  constituting  part  of  the  con- 
sideration, which  is  subsequently  paid  by  the 
grantee,  this  will  uphold  a  deed  as  against 
creditors. 

Miles  V.  Miles,  6  Or.  266,  25  Am.  Rep.  522. 

There  is  nothing  in  the  evidence  to  show 
that  the  plaintiff  was  hindered,  delayed,  or 
defrauded  by  the  conveyance  in  the  collec- 
tion of  his  debt. 

Weaver  v.  Owens,  16  Or.  301 ;  Code,  §  3059. 

The  return  of  execution  nulla  hona  is  con- 
clusive proof  of  the  insolvency  of  the  defend- 
ant at  that  time  as  a  circumstance  giving 
equity  jurisdiction  in  a  creditor's  suit;  but 
it  is  no  evidence  of  insolvency  of  the  defend- 
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ant  at  the  time  of  the  conveyance  claimed  to 
be  fraudulent. 

Wyatt  V.  Wyatt,  31  Or.  631. 

Moore,  J.,  delivered  the  opinion  of  tihe 
court: 

It  is  contended  by  plaJnti^'s  counsel  that 
the  evidence  show6  that  the  conveyance  was 
voluntary,  and  that,  Baisley  being  indebted 
to  plaintiff's  assignor  at  the  time  it  was  exe- 
cuted, the  court  erred  in  dismissing  the  suit. 
The  evidence  shows  that  on  December  1, 
1894,  said  lots  in  Baker  City,  together  with 
a  building  thereon,  known  as  **5leier'8  Ho- 
tel,'' were  encumbered  with  a  mortgage  exe- 
cuted by  Baisley  and  wife  to  the  B^er  City 
National  Bank,  to  secure  the  sum  of  $3,350 ; 
that  the  E.  ^  of  section  35  in  township  8  S. 
of  range  39  £.,  was  subject  to  a  mortgage  ex- 
ecuted by  them  to  the  £x>mbard  Investment 
Company,  to  secure  the  sum  of  $2,000,  and 
that  such  encumbrance  on  the  hotel  property 
was  also  a  second  lien  thereon,  but  that  the 
undivided  one  tenth  of  the  other  tracts, 
equivalent  to  68  acres,  was  unencumbered; 
that  the  grantees  in  said  deed  sold  the  lots 
in  Baker  City  some  time  in  1896,  for  the  sum 
of  $3,000,  in  consideration  of  which  and  the 
further  sum  of  $50,  said  bank  entered  satis- 
faction in  full  of  its  mortgage,  thereby  re- 
linquishing the  sum  of  $757.58,  and  releasing 
the  E  %  of  said  section  35  from  the  lien 
thereof ;  that  they  paid  the  interest  and  $300 
of  the  princi(>al  due  upon  said  Lombard  In- 
vestment Company'e  mortgage,  and  secured 
an  extension  of  two  years  for  the  payment  of 
the  remainder ;  that  when  said  deed  was  exe- 
cuted to  them  they  were  aged  twenty-one  and 
nineteen  years  respectively;  that  Perry,  be- 
ing permitted  by  his  father  to  labor  on  his 
own  account  during  the  latter  years  of  his 
minority,  and  to  retain  his  earnings,- operat- 
ed a  boarding  house  at  the  gold  mines  in  said 
county,  and  was  thereafter  employed  as  a 
bookkeeper  in  the  Baker  City  National  Bank, 
whereby  he  accumulated  the  sum  of  $500, 
which  he  loaned  to  his  father  prior  to  the 
execution  of  the  deed;  that  J.  H.  Baisley 
labored  under  the  same  privileges  and  con- 
ditions as  his  brother,  and  earned  $125  dur- 
ing his  minority,  which  he  loaned  to  his 
father,  and  which  the  latter  owed  him  at  the 
time  the  deed  was  executed.  It  is  argued  by 
plaintiff's  counsel  that  this  money  l^longed 
to  the  father,  and  that  his  being  indebted  at 
that  time  constituted  it  a  trust  fund  for  the 
l)enefit  of  his  creditors,  and,  this  being  so, 
the  conveyance,  as  to  that  part  of  the  con- 
sideration, was  voluntary.  This  must  de- 
))€nd  upon  whether  Baisley  had  in  good  faith 
(emancipated  his  sons  liefore  they  earned  the 
money.  A  conveyance  of  lands  without  a 
valuable  consideration,  by  one  who  is  indebt- 
ed at  the  time,  i«  presumptively  a  fraud  upon 
his  creditors,  who  have  an  equitable  right  to 
set  it  aside  or  to  avoid  it,  at  least  to  the  ex- 
tent of  the  debts  due  them.  Elfelt  v.  Hinch, 
5  Or.  255 ;  Davis  v.  Davis,  20  Or.  78 ;  Sterry 
v.  Ardertj  1  Johns.  Gh.  261.  It  being  the 
duty  of  an  infant  to  labor  for  his  parent  in 
consideration  of  the  latter's  furnishing  him 
maintenance  and  education,  it  has  been  held 
45  L.  R.  A. 


that  a  deed  of  land  executed  by  an  insolvent 
parent  to  his  infant  child  in  consideration 
of  services  rendered  or  to  be  rendered  during 
his  minority  is  voluntary,  and  void  as  to 
creditors  of  the  grantor.  Stcartz  v.  Hazlett, 
8  Cal.  118;  Stumbaugh  v.  Anderson,  46  Kan. 
541.  A  father,  who  was  insolvent,  having 
made  a  deed  to  his  minor  son  in  considera- 
tion of  wages  earned  and  a  note  executed  bj 
him,  it  was  held  that  the  conveyance  was  vol- 
untary, and  void  as  to  the  grantor's  credits 
ors.  Winchester  v.  Reid,  63  N.  C.  (8  Jones, 
L.)  377.  In  Bell  v.  Hallenhack,  Wright 
(Ohio)  752,  it  is  held  that  if  a  father,  who 
at  the  time  is  indebted,  invests  the  earnings 
of  the  minor  children  in  real  estate,  and 
takes  the  title  in  their  names,  the  premises 
will  be  charged  with  the  debts  he  then  owed. 
In  Jolly  V.  Kyle,  27  Or.  95,  it  is  said :  "Con- 
veyances from  one  relative  to  another,  when 
attacked  by  the  creditors  of  the  grantor,  will 
always  be  closely  scrutinized,  for  from  the 
very  relation  of  the  parties  it  is  scarcely  to 
be  supposed  that  the  circumstances  and  in- 
tention of  the  grantor  were  not  known  to 
tlie  grantee."  To  the  same  effect,  $>ee  also 
Burt  V.  Timmons,  29  W.  Va.  441 ;  Shoher  y. 
Wheeler,  113  N.  C.  370.  Where,  however, 
the  parent  has  in  good  faith  emancipated  his 
minor  child,  and  relinquished  all  right  to 
his  earnings,  his  creditors  cannot  reach  eftrn- 
ings  thereafter  acquired  by  such  minor  to  ap- 
ply them  in  payment  of  the  parent's  dehts. 
17  Am.  &  Eng.  Enc.  Law,  p.  379.  In  Jon- 
ney  v.  Alden,  12  Mass.  375,  a  father,  who  wbm 
in  good  financial  circumstances,  having 
agreed  that  his  minor  son  should  have  the 
benefit  of  his  own  wages,  the  latter  sent  his 
earnings  from  time  to  time  to  his  father,  who 
invested  them  in  real  property,  taking  the 
title  in  his  son's  name;  and,  the  father  there- 
after becoming  insolvent,  it  was  held  that  the 
property  was  not  liable  for  the  payment  of 
his  debts.  In  At  wood  v.  Holcomh,  39  Conn. 
270,  12  Am.  Rep.  386,  it  is  held  that  a  father, 
acting  in  good  faith,  may  make  a  valid  gift 
to  his  minor  son  of  his  time  and  future  earn- 
ings, although  insolvent  at  the  time.  In 
Clemens  v.  Brillhart,  17  Nei).  335.  Mr.  Jus- 
tice Maxwell  says :  "Creditors  have  no  vest- 
ed rights  in  the  future  earnings  of  the  minor 
children  of  the  debtor."  "A  son,"  says  Mr. 
Justice  Black  in  McCloskey  v.  Cyphert,  27 
Pa.  220,  "is  bound  to  render  obedience  to  his 
father  until  he  is  twenty-one  years  of  age. 
The  father  may  employ  him  about  his  own 
business  without  paying  him  wages,  or  hire 
him  out  and  appropriate  his  earnings,  if  he 
sees  fit.  But  he  may  also  let  him  go  free 
from  his  service  whenever  he  chooses.  If  he 
happens  to  be  in  debt,  he  is  not  bound  to  work 
his  son  or  daughter  as  he  would  work  a  horse 
or  a  slave  for  the  benefit  of  his  creditors." 
To  the  effect  that  the  right  of  a  parent  to  the 
labor  of  his  child  during  its  minority  is  per- 
sonal, and  that,  though  insolvent  at  the  time, 
he  may,  for  the  best  interest  of  the  child, 
emancipate  him,  and,  as  a  consequence,  place 
his  earnings  beyond  the  reach  of  his  credit- 
ors, see  Donegan  v.  Davis,  66  Ala.  362 ;  Shor- 
tel  V.  Young,  23  Neb.  408:  Beaver  v.  Bare^ 
104  Pa.  58,  49  Am.  Hep.  567;   Wamhold  ▼. 
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Viok,  50  Wis.  456  j  Lackman  v.  Wood,  25  Cal. 
147;  Wilson  v.  McMillan,  62  Ga.  16,  35  Am. 
Rep.  115.  A  writing  ia  uimeoessary  to  evi- 
dence the  emancipation  of  an  infant,  it  hav- 
ing been  held  that  his  liberation  may  be  es- 
tablished by  direot  evidence  or  implied  from 
circumstances.  Wood,  Mast.  &  S.  S  25 ;  Dier- 
ker  T.  Hess,  54  Mo.  240 ;  Monaghan  v.  School 
Di8t.  No.  1,  38  Wis.  100;  Wilson  v.  McMil- 
lan, 62  Ga.  16,  35  Am.  Rep.  115.  Nor  is  it 
necessary  that  the  infant  should  abandon  his 
home,  or  turn  his  parent  out  of  doors,  to  af- 
ford proof  of  the  latter'«  relinquishment  of 
his  earnings.  "The  emancipation  of  the  son 
from  the  Other's  control,"  says  Mr.  Justice 
Black,  in  McCloskey  v.  Cyphert,  27  Pa.  220, 
*^may  be  as  perfect  when  they  both  live  to- 
gether under  the  same  roof  as  if  they  were 
separated.  The  father's  renunciation  of  all  le- 
gal right  to  the  son'«  labor  is  not  less  abso- 
lute because  other  family  ties  continue  un- 
broken, and  the  son's  security  in  his  rights 
of  property  would  not  be  at  all  increased  by 
turning  his  father  out  of  doors."  To  the 
:4ame  effect,  see  Donegan  v.  Davis,  66  Ala. 
362 :  Johnson  v.  Silshee,  49  N.  H.  543 ;  Penn 
V.  Whitehead,  17  Gratt.  503,  94  Am.  Dec.  478; 
Beaver  V,  Bare,  104  Pa.  58,  49  Am.  Rep.  567. 
Considering  the  facts  of  the  case  at  bar  in 
the  light  of  these  decisions,  we  think  the  evi- 
dence shows  that  Baisley  in  good  faith  eman- 
cipated his  sons  while  he  was  in  good  finan- 
cial circumstances,  and  that  they  thereafter 
earned  the  money  which  they  loaned  to  him, 
and  which  formed  a  part  of  the  consideration 
for  the  deed.  The  books  of  the  Baker  City 
National  Bank,  being  offered  in  evidence, 
showed  that  Perry  had  deposited  money  in 
said  bank  from  time  to  time,  until  his  ac- 
count exceeded  $500,  against  which  he  drew 
for  that  amount,  and  loaned  it  to  his  father, 
who  had  not  repaid  the  same  when  the  deed 
was  executed.  The  evidence  of  the  manner 
In  which  J.  H.  Baisley  earned  the  money 
which  he  loaned  to  his  father  is  not  so  clear, 
but,  the  sum  'being  small,  it  was  probably 
not  considered  so  important.  No  testimony 
was  introduced  by  the  plaintiff,  however,  j 
tending  to  show  t^at  he  had  not  earned  or  ' 


loaned  it.  S.  B.  Baisley,  being  indebted  to 
his  sons  on  a  bona  fide  claim  in  the  sums 
named,  though  also  indebted  to  others  at  the 
t^me,  had  a  right  to  prefer  them  if  he  did 
not  reserve  to  himself  some  secret  benefit 
(Jolly  V.  Kyle,  27  Or.  95),  and  we  think 
there  is  no  evidence  tending  to  show  that 
such  was  the  case.  True,  he  exchanged  la- 
bor with  them,  and  helped  them  to  make  hay 
on  a  part  of  the  land  conveyed,  performing 
about  one  and  a  half  months'  work  for  them 
in  four  years,  but  the  evidence  fails  to  show 
that  he  derived  any  secret  benefit  therefrom, 
and  it  must  be  inferred  that  the  sons'  labor 
for  him  in  return  was  an  adequate  compen- 
sation therefor.  The  lower  court  found  that 
at  the  time  of  the  conveyance  the  lots  in  Ba- 
ker City  were  worth  from  $2,000  to  $2,500, 
and  that  the  other  land  was  worth  $9  per 
acre.  There  being  388  acres  of  the  latter, 
if  the  value  of  the  lots  be  estimated  at  $2,500, 
the  aggregate  value  of  the  property  conveyed 
would  be  $5,992.  While  there  is  some  con- 
flict in  the  testimony  as  to  the  value  of  the 
land  on  December  1,  1894,  we  think  the  court 
found  the  full  value  thereof,  considering  the 
great  financial  depression  prevailing  at  that 
time.  It  will  be  remembered  that  in  1896 
the  receiver  of  the  Baker  City  National  Bank 
released  a  second  mortgage  on  the  east  half 
of  section  35,  relinqui-shing  the  sum  of  $757.- 
58.  This  tract  was  then  subject  to  the  Lom- 
bard Investment  Company's  prior  mortgage 
of  $2,000,  and  from  the  satisfaction  of  the 
second  mortgage  it  must  be  inferred  that  the 
receiver  considered  it  of  no  greater  value 
than  the  amount  of  such  prior  encumbrance, 
or  $6.25  per  acre.  The  evidence  also  shows 
that  this  tract  is  the  most  valuable  portion 
of  the  whole  premises  conveyed.  S.  B.  Bais- 
ley was  the  owner  of  a  dower  interest  in  the 
tracts  of  \(''hich  he  was  seised  of  an  undivided 
one- tenth  interest,  but,  the  person  for  whose 
life  he  held  such  estate  having  died  soon 
after  the  conveyance  to  his  sons,  the  value 
thereof  is  not  computed;  but,  if  it  were,  we 
nevertheless  think  that  an  adequate  consid- 
eration was  paid  for  the  conveyance,  and 
hence  it  follows  that  the  decree  is  affirmed. 
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ENTERPRISE   DITCH  COMPANY  et  al, 

Plffs.  in  Err., 

V. 

Joseph  MOFFIT  et  al. 
( Neb ) 

*1.     In  the  absence  of  statutory-  anthor- 

*Headnote8  by  Habbison,  Cb.  J. 


Ity  or  power  given  by  the  articles  of  Incor- 
poration, there  can  be  no  assessment  against 
or  on  paid-up  stock  of  a  corporation. 
2.  The  fnlly  paid-up  stoclc  of  a  cor- 
poration !•  the  personal  property  of 
the  ovrner,  and  the  articles  of  Incorporation 
and  laws  of  the  state  are  elemental  of  the 
contract  existent  between  the  corporation 
and  the  owner  of  stock,  and  may  not  be  so 


NoTB. — Asscsamentg  on  paid-up  stock, 

I.  Oeneral  rule. 
II.  TJie  question  of  assent. 

III.  Under  state  statutes. 

IV.  Under  charter  provisions. 
y.  Assessments  under  by-laws. 

VI.  Assessment  by  resolution. 
VII.  Voluntary  assessments. 
VIII.  Nonassessable  stock;  estoppel, 

IX.  Injunction  restraining. 
45  L.  R.  A. 


Upon  the  question  of  the  liability  of  stock- 
holders to  assessmentSt  see  note  to  Anvil  Mln. 
Co.  Y.  Sherman  (Wis.)  4  L.  R.  A.  2.32. 

As  to  the  effect  of  assessments  on  stockhold- 
ers, made  under  order  of  court  in  another  state, 
see  note  to  Mutual  F.  Ins.  Co.  v.  Phoenix  Fur- 
niture Co.  (Mich.)  34  L.  R.  A.  694. 

As  to  effect  of  nominal  payment  for  shares 
of  bonus  stock,  see  note  to  Dummer  ▼.  Smedley 
(Mich.)   38  L.  R.  A.  490. 
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amended  by  leglslatiye  enactment  as  to  make 
the  paid-up  stock  subject  to  an  assessment 
or  general  or  specific  assessments,  and  for- 
feitable or  subject  to  summary  sale  by  the 
corporation  for  the  nonpayment  of  such  as- 
sessment. 

(June  8,  1809.) 

ERROR  io  the  District  Court  for  Scotts 
Bluff  County  to  review  a  judgment  in 
favor  of  plaintiffs  in  actions  brought  to  en- 
join defendants  fxx)m  aelling  plaintiffs'  stock 
for  failure  to  pay  assessments.    Af/inned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H-Broadyand  F.  H.  Bentley, 
for  plaintiffs  in  error: 

The  company  had  the  right  to  assess  the 
stock  to  pay  the  running  expenses  of  the  en- 
terprise. 

By-laws  are  a  law  which  the  stockholders 
make  unto  themselves.  Third  persons  need 
not  know  what  they  are,  nor  be  bound  by 
them.    The  stockholders  through  their  prop- 


er oorporate  authorities  may  by  by-laws^ 
make  unto  themselves  any  law  that  ihey 
please,  subject  only  to  the  general  state  laws, 
and,  in  case  the  legislature  has  not  spoken, 
subject  only  to  the  doctrine  of  public  policy. 

The  by-law  in  question  is  not  inoonsistent 
with  any  existing  law. 

Com.,  ex  reL  Dickinson^  v.  Deixjoiller,  131 
Pa.  614,  sub  nam.  Detioiller  v.  Com.,  ex  reH, 
Dickinson,  7  L.  R.  A.  357 ;  Pfisier  v.  Gerwig, 
122  Ind.  667 ;  1  Thomp.  Corp.  §§  939-941 ; 
5  Am.  &  Eng.  Enc.  Law,  N.  S.  pp.  88,  92,  103  ; 
Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  179. 

Without  the  authority  of  the  statute  and 
the  by-liaws  the  assessments  of  stock  could 
have  been  made. 

2  Thomp.  Corp.  §§  1701,  1705,  1708,  1710. 

The  long  custom  of  this  corporation  in 
making  such  assessments  proves  acquies- 
cence of  stockholders  and  waiver  of  objec- 
tions. 

Hale  V.  Sanborn,  16  Neb.  1;  2  Thomp. 
Corp.  §S  1724,  1728. 


I.  General  rule. 

The  principles  declared  by  the  court  In  En- 
TBSPBiSB  Ditch  Co.  v.  Moffit  are  In  accord 
witb  the  general  rule  upon  the  question  of  the 
assessment  of  fully  pald-np  stock  in  a  corpora- 
tion, as,  in  the  absence  of  statutory  authority 
or  special  power  conferred  upon  the  directors 
of  a  corporation  by  the  articles  of  incorpora- 
tion, they  have  no  power  to  make  calls  or  assess- 
ments on  fully  paid-up  stock  or  stock  which  Is 
issued  as  fully  paid  up,  or  to  subject  It  to  sale 
or  forfeiture  for  nonpayment  of  the  same. 
Wells  ▼.  Green  Bay  &  M.  Canal  Co.  90  Wis.  442, 
452;  Atlantic  De  Lalne  Co.  v.  Mason,  5  R.  I. 
463,  470 ;  Omaha  Law  Library  Asso.  v.  Connell, 
66  Neb.  390;  Sullivan  County  Club  v.  Butler, 
26  Misc.  306. 

And  this  Is  so  for  the  reason  that  the  liabil- 
ity to  calls  is  the  result  of  contract  such  as  an 
agreement  of  subscription  or  the  like,  and  the 
power  to  make  assessments  Is  wholly  statutory. 
Wells  V.  Oreen  Bay  &  M.  Canal  Co.  00  Wis.  442, 
citing  Beach,  PrIv.  Corp.  {  590. 

There  must  be  a  contract  or  consent  given  or 
conferred  upon  the  directors  of  the  company, 
for  this  purpose,'  and  without  It  they  have  no 
authority  to  make  calls  or  assessments  on  fully 
paid-up  stock,  and  calls  or  assessments  so  made 
are  absolutely  void.  Wells  v.  Green  Bay  &  M. 
Canal  Co.  00  Wis.  442. 

And  a  provision  introduced  into  a  receipt  for 
folly  paid-up  stock  to  the  effect  that  the  party 
holds  it  pursuant  to  the  by-laws  of  the  corpora- 
tion as  to  dues  and  transfers  Is  not  sufficient  to 
make  the  stock  subject  to  assessment  under  the 
by-law  passed  before  the  signing  of  the  receipt 
but  after  the  stockholder  had  contracted  for  the 
folly  paid-up  stock  and  paid  for  It, — especially 
where  the  receipt  is  dated  back  to  the  time  of 
the  payment  for  the  stock.  Sullivan  County 
Club  V.  Butler,  26  Misc.  306. 

In  Lancaster  Starch  Co.  v.  Moore,  62  N.  H. 
671,  the  corporation  sought  to  recover  against 
one  of  Its  stockholders  the  amount  of  two 
assessments  made  for  the  general  purpose  of 
building  and  carrying  on  the  business,  as  well 
as  paying  debts.  The  assessments  were  illegal 
In  part,  and  such  part  was  indeterminate,  and 
unauthorized,  and  as  N.  H.  Laws  1866,  chap. 
4344,  f  2,  only  allowed  assessments  for  pay- 
ment of  debts,  and  the  defendant  had  fully  paid 
up  his  stock,  the  action  against  him  failed. 
45  L.  R.  A.. 


II.  The  question  of  assent. 

A  stockholder  may  waive  his  constitutional 
right,  and  may  become  liable  by  his  own  act  or 
consent,  and  for  this  purpose  It  Is  not  even  nec- 
essary that  he  should  give  his  express  or  direct 
consent,  but  It  may  be  implied  or  he  may  be 
estopped  from  denying  It  by  his  act  or  by  his 
silence,  although  an  apparent  acquiescence  to 
his  assent  cannot  be  presumed  from  the  mere 
fact  that  the  proceedings  took  place.  Ireland 
V.  Palestine,  B.  N.  P.  &  N.  W.  Turnp.  Co.  1^ 
Ohio  St.  369. 

The  burden  of  showing  the  assent  of  a  stock- 
holder or  his  acquiescence  In  proceedings  of  the 
corporation  which  Increase  his  liability  as  a 
stockholder  rests  upon  the  company,  or  other 
party  seeking  to  hold  him  liable,  or  to  estop 
him  from  denying  his  liability,  and  will  not  be 
presumed  from  the  fact  that  bonds  were  issned 
in  pursuance  of  the  act  of  the  directors,  and 
that  the  amount  was  assessed  upon  its  members 
by  a  meeting  of  the  stockholders,  when  it  Is  not 
shown  that  the  party  was  present  at  such  meet- 
ing.    Ibid. 

But  In  Sullivan  County  Cinb  v.  Butler,  2B 
Misc.  306.  it  was  held  that  a  provision  in  a 
certificate  of  fully  paid-up  stock  that  It  was 
"nonassessable  beyond  $100  per  annum**  was 
not  an  assent  on  behalf  of  the  stockholder  to 
such  assessment  in  any  manner  which  was  not 
authorized  by  law  without  his  assent. 

And  from  the  case  of  Atlantic  De  Lalne  Co. 
V.  Mason,  5  R.  I.  463,  It  would  appear  that  an 
Illegal  assessment  upon  corporate  stock  cannot 
be  made  good  upon  the  ground  of  contract  bj 
an  assent  to  be  presumed  from  assent  to  former 
illegal  assessments  of  lesser  amount,  neither 
can  such  assent  be  given  with  effect  by  an  as- 
signor of  stock  after  he  has  assigned  the  same 
and  has  given  notice  of  the  assignment  to  the 
corporation. 

See  also  Gresham  v.  Island  City  Sav.  Bank. 
2  Tex.  Civ.  App.  52,  66,  infra,  VI. ;  Re  Maria 
Anna  &  S.  Coal  &  Coke  Co.  L.  R.  20  Eq.  585. 
44  L.  J.  Ch.  N.  S.  423,  32  L.  T.  N.  S.  747,  23 
Week.  Rep.  646,  infra.  III. ;  Gardner  v.  Hope 
Ins.  Co.  9  R.  I.  194,  11  Am.  Rep.  238,  infra,  IV. 

III.  Under  state  statutes. 

In  California  fully  paid-up  stock  of  a  private 
corporation  is  assessable  under  the  laws  of  that 
state.  Green  v.  Abietlne  Medical  Co.  06  Cal. 
322;  Santa  Cruz  R.  Co.  v.  Spreckles,  05  Cah 
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Messrs.  F.  A.  Wright  and  C.C.  Wright, 

lor  defendants  in  error: 

The  by-la WB  in  question  are  inconsistent 
with  the  laws  of  the  state  of  Nebraska  in 
that  the  effect  is  to  violate  the  obligation  of 
the  contract,  and  to  deprive  the  stoclcholder 
of  his  property  without  due  process  of  law. 

When  stock  is  fully  paid  no  further  assess- 
ment can  be  imposed  without  special  author- 
ity in  the  charter,  or  by  statitte  warnuiting 
it. 

Atlantic  De  Laine  Co.  v.  McLSon,  5  R.  I. 
463;  Beach,  Priv.  Corp.  j[  590;  Cook,  Stock  & 
Stockholders  &  Corp.  Law,  §§  241,  242. 

The  general  power  to  pass  by-laws  does 
not  embrace  that  of  creating  liens  and 
through  the  lien  a  forfeiture. 

Rosenback  v.  Salt  Springs  Nat.  Bank,  53 
Barb.  495;  Re  Long  Island  R.  Co.  19  Wfend. 
37,  32  Am.  Dec.  429 ;  1  Thomp.  Corp.  §§  1037, 
1038;  Kirk  v.  Nowill,  1  T.  R.  118;  Bergman 
V.  St.  Paul  Mut.  Bldg.  Asso.  No.  1,  29  Minn. 
276. 


The  corporation  cannot  by  by-laws  impose 
any  liability  on  the  stockholder  not  given  by 
its  charter  or  the  laws  of  the  state. 

Free  Schools  v.  Flint,  13  Met.  539;  Reid  v, 
Eatonton  Mfg.  Co.  40  Ga.  98 ;  Great  Falls  d 
C.  R.  Co.  V.  Copp,  38  N.  H.  124;  Lewey^s  Is- 
land R.  Co.  V.  Bolton,  48  Me.  451,  77  Am. 
Dec.  236. 

A  lien  on  stock  cannot  be  created  by  a  by- 
law. 

Anglo-Califomian  Bank  v.  Granger's  Bank, 
63  Cal.  359;  Driscoll  v.  West  Bradley  d  (7. 
Mfg.  Co.  59  N.  Y.  96. 

A  corporation  cannot  assess  beyond  the 
face  value  of  the  stock. 

State,  ex  rel.  Canfield,  v.  Morristoum  Fair 
Asso.  23  N.  J.  L.  195;  Cook,  Stock  &  Stock- 
holders &  Corp.  Law,  §§  241  et  seq. 

No  power  exists  in  a  corporation  to  enforce 
penalties  except  by  an  action  at  law. 

People,  ex  rel.  Pulford,  v.  Fire  Department, 
31  Mich.  458;  Williafns  v.  Lowe,  4  Neb.  382; 
Lawson,  Rights,  Rem.  &,  Pr.  f  447. 


103 ;  Sayre  v.  Citizens'  Oas  Light  &  Heat  Co. 
69  Cal.  207. 

Tbe  California  act  of  1864,  which  gives  the 
corporation  power  to  make  assessments,  was 
considered  in  the  case  of  Sullivan  v.  Triunfo 
Gold  &  S.  Min.  Co.  30  Cal.  450.  It  was  there 
held  that  the  act  was  appiicabie  to  all  corpora- 
tions "formed  under  the  general  laws  of  the 
state."  In  that  case,  however,  the  court  did 
not  pass  upon  the  question  whether  the  provi- 
sions of  the  act  were  applicable  to  assessments 
for  subscriptions  to  the  capital  stock,  but  It 
treated  the  assessment  then  in  question  as  hav- 
ing been  levied  on  fully  paid-up  stock,  and  sus- 
tained the  assessment. 

In  Santa  Cruz  R.  Co.  v.  Spreckies,  65  Cal. 
193,  the  court  expressly  held  that  in  that  state 
corporations  might  levy  and  collect  assess- 
ments for  corporate  purposes  on  fully  paid-up 
shares  of  stock,  as  S  331  of  the  Civil  Code  pro- 
vides that  "the  directors  of  any  corporation 
formed  or  existing  under  the  laws  of  the  state, 
after  one  fourth  of  its  capital  stock  has  been 
subscribed,  may,  for  the  purpose  of  paying  ex- 
penses, conducting  business,  or  paying  debts, 
levy  and  collect  assessments  upon  the  sub- 
scribed capital  stock  thereof,  in  the  manner 
and  form,  and  to  the  extent,  provided  herein." 

In  Ossipee  Hosiery  &  Woolen  Mfg.  Co.  v. 
Canney,  54  N.  H.  295,  It  was  held  that  a  stock- 
holder who  had  fully  paid-up  stock  for  which 
be  subscribed  must  be  taken  to  have  waived  the 
right  to  object  that  the  whole  number  of  shares 
fixed  and  limited  by  the  corporation  had  not 
been  subscribed  for  in  a  suit  brought  against 
him  to  recover  an  assessment  made  under  the 
provisions  of  chap.  136,  f  4,  N.  H.  Qen.  Stat, 
under  which  the  stockholders  might  assess 
themselves  to  pay  debts  contracted  contrary  to 
the  provisions  of  the  statute  which  forbids  the 
corporation  contracting  debts  or  incurring  lia- 
bilities form  more  than  one  half  of  Its  capital 
stock  actually  paid  in  and  unimpaired,  in  cases 
where  such  stockholders  are  individually  liable 
to  pay  the  other  debts  of  the  corporation. 

In  State,  ea  rel.  Canfield,  v.  Morristown  Fire 
Asso.  23  N.  J.  L.  195,  certiorari  was  brought  to 
remove  an  assessment  made  by  the  defendants 
on  property  within  the  limits  of  their  associa- 
tion which  It  was  contended  was  illegal.  Un- 
der the  New  Jersey  acts  of  1837  the  proprietors 
of  buildings  liable  to  Injury  by  fire  within  cer- 
tain limits  were  constituted  a  body  politic  and 
46  L.  R.  A. 


corporate,  and  the  capital  stock  of  the  corpora- 
tion was  not  to  exceed  $2,000.  In  1840  a  sup- 
plemental act  was  passed  under  which  the  asso- 
ciation was  empowered  at  its  next  annual 
meeting,  and  at  any  subsequent  annual  meet- 
ing, to  raise  by  taxation  for  the  objects  of  the 
corporation  any  sum  not  exceeding  $500,  pro- 
vided that  the  capital  stock  of  the  corporation 
should  at  no  time  exceed  $4,000.  The  associa- 
tion prior  to  the  last  assessment,  claiming  to- 
act  under  the  authority  of  the  above  statutes, 
raised  by  taxation  more  than  $4,000,  but  at  the 
time  of  the  assessment  the  entire  property  of 
the  company  was  worth  less  than  $3,000.  The- 
questlon  was  whether  the  assessment  was  au- 
thorized by  law.  The  decision  depended  entire- 
ly  upon  the  true  meaning  of  the  phrase  "capi- 
tal stock"  as  used  In  the  proviso  In  the  1st  sec- 
tion of  the  supplemental  act.  The  court  held 
that  such  term  meant  the  amount  contributed 
or  advanced  by  the  stockholders  or  members  of 
the  company,  and  did  not  relate  to  the  value- 
of  the  property  to  be  held  by  the  company ;  and 
further,  that  under  the  charter  and  supplement 
the  power  of  the  association  was  limited  In 
assessments  to  the  sum  specified  in  the  acts, 
and  that  when  such  sum  was  raised  their  pow- 
er was  exhausted. 

Under  the  12th  section  of  the  Pennsylvania 
act  of  April  29,  1874,  Pamph.  Laws,  73,  every 
corporation  may  from  time  to  time  'at  a  legal 
meeting  called  for  the  purpose  assess  upon  each- 
share  of  stock  such  sums  of  money  as  the  cor- 
poration may  think  proper,  not  exceeding  in  the 
whole  the  amount  to  which  each  share  was  orig- 
inally limited,  and  such  sums  assessed  shall  be 
paid  to  the  treasurer  at  such  times  and  in  such 
Instalments  as  the  corporation  directs. 

In  Price's  Appeal,  106  Pa.  421,  it  was  held 
that  under  this  section  of  the  act  the  corpora- 
tion had  authority  to  assess  upon  each  paid-up 
share  of  stock  such  sums  of  money  as  the  stock- 
holders of  the  corporation  might  think  proper, 
not  exceeding  in  the  whole  the  original  par 
value  of  the  same,  but  separate  and  distinct 
from  the  subscription  price  itself  and  In  addi- 
tion thereto,  and  that  the  assessments  thus 
raised  were  in  additl(m  to  and  independent  of 
the  capital  raised  by  the  sale  of  the  shares,  and 
did  not  constitute  any  part  of  the  capital  when 
paid  in. 

In  Belmont  Park  Asso.  v.  Toller,  6  Pa  Co.  Ct. 
206.  fully  paid-up  shares  were  annually  assessed 
under    the    by-laws    of    the    corporation.     The 
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Mutual  companies  are  formed  under  very 
■difTerent  .statutes^  with  different  powers  and 
<lifferent  liabilities  of  its  members.     Irriga- 
tion companies   are   not   only   corporations, 
but  they  are  quasi-public  corporations. 

Paxton  d  H.  Irrig.  Canal  d  Land  Co.  v. 
Fanners  d  M.  Irrig.  d  Land  Co.  46  Neb.  884, 
29  L.  R.  A.  853. 

The  legislature  is  powerless  to  take  away 
the  substantial  rights  of  a  stockholder  by 
any  amendment  to  the  articles  of  incorpora- 
tion. 

Detroit  v.  Detroit  d  H.  PI.  Road  Co.  43 
Mich.  140;  Cook,  Stock    &,    Stockholders    & 
Corp.    Law,  §§  492    et  aeq.;  Lincoln    Shoe 
Mfg.  Co.  V.  Sheldon,  44  Neb.  299;   1  Beach, 
Priv.  Corp.  §  40. 

The  flections  of  the  law  in  question  would 
•allow  the  company  to  make  any  amount  of 
assessmentfi  which  it  saw  fit  upon  the  stock- 
holders who  have  paid  all  they  agreed  to 
pay  to  the  company;  and  upon  a  failure  to 
pay  these  assessments,  which  had  been  made 


without  any  notice  to  stockholders  or  oppor- 
tunity on  &eir  part  to  be  heard,  to  forfeit 
and  sell  thedr  property.  This  can  no  more 
be  done  by  the  legislature  of  the  state  than 
by  the  acta  of  individuals. 

Slate  V.  Doherty,  60  Me.  509;  Hoke  T. 
Henderson,  14  N.  C.  (3  Dev.  L.)  15;  Holden 
V.  Jamesy  11  Me^.  404,  6  Am.  Dec.  174; 
Lane  v.  Dorman,  4  111.  240,  36  Am.  Dec.  543 ; 
Com.  V.  Byrne,  20  Gratt.  165;  Hank  of  Col- 
umbia  v.  Okely,  4  Wheat  243,  4  L.  ed.  561 ; 
Turner  v.  Althaus,  6  Neb.  71 ;  Clark  v.  Mitch- 
ell, 64  Mo.  564;  3  Am.  &  £ng.  £nc.  Law,  p. 
714. 

Harriaon,  Ch.  J.,  delivered  the   opuiiofi 

of  the  court : 

Six  actions  were  commenced  in  the  dietrict 
couf  t  of  Scotts  Bluff  county,  in  each  of  which 
a  was  sought  to  enjoin  the' sale  by  the  Enter- 
prise Ditch  Company,  a  corporation,  of  some 
shares  of  fully  paid-up  corporate  stock 
owned  by  the  plaintiff  in  the  suit,  because  of 


question,  however,  in  this  case  turned  upon  the 
right  of  the  corporation  to  sue  the  stockholder 
In  assumpsit,  and  the  court  detaied  the  action, 
as  the  by-laws  described  the  mode  of  collecting 
the  assessments  If  they  could  be  legally  made, 
no  personal  liability  really  attaching  upon  paJd- 
up  stock.  The  question,  therefore,  of  the  pow- 
•er  to  make  such  assessment  did  not  really  arise 
in  this  case. 

The  word  "assessment'*  as  used  in  the  stat- 
utes of  Utah  relating  to  private  corporations  In 
giving  them  power  to  assess  stock  and  sell  It 
In  case  of  default  would  seem  to  include  both 
calls  and  statutory  assessments  without  dis- 
tinction.    Gary  v.  York  Mln.  Co.  9  Utah,  464. 

In  the  above  case  the  plaintiffs  were  the  own- 
ers of  paid-up  stock  In  the  defendant  company. 
The  articles  provided  that  no  assessments 
should  be  levied  on  any  stock  for  any  purpose 
until  the  stock  set  apart  for  working  capital 
was  exhausted.  The  directors,  after  reasonable 
efforts  to  sell  the  stock,  made  an  assessment 
upon  all  the  subscribed  stock  for  the  purpose 
of  paying  debts.  The  plaintiffs  failed  to  pay 
the  assessment,  and  the  directors  after  notice 
sold  the  plaintiffs*  stock  to  pay  such  assessment. 
The  question  raised  was  whether,  under  the 
statutes  of  Utah  <f  2374),  the  corporation  had 
the  power  to  so  assess  and  sell  the  stock.  The 
statute  In  .question  gave  the  directors  the  right 
to  make  and  collect  assessments  on  stock,  to  pay 
expenses,  etc.,  after  one  fourth  of  the  stock  was 
subscribed,  but  limited  the  assessments  when 
the  stock  was  paid  up  to  10  per  cent,  and  de- 
clared that  the  holder  of  paid-up  stock  should 
not  be  liable  tor  assessments  unless  distinctly 
provided  for  In  the  articles  of  Incorporation, 
which  could  not  be  changed  with  the  written 
consent  of  the  stockholders.  The  court  there- 
fore held  that  the  company  had  the  legal  right 
to  make  the  assessment  and  sale  of  the  plain- 
tiffs' stock. 

From  Henderson  v.  Turngren,  9  Utah,  432, 
It  would  seem  that  f  2393.  Utah  Comp.  Laws 
1888,  which  provides  that  any  person  who  Is  a 
holder  of  paid-up  capital  stock  shall  not  be  lia- 
ble for  any  assessments  c^  for  any  Indebtedness 
of  the  corporation  other  than  by  a  sale  of  his  or 
her  stock,  would  require  such  stock  to  be  paid 
for  in  full,  no  matter  whether  the  articles  of 
association    made   any   such   provision. 

In  Re  Maria  Anna  &  S.  Coal  &  Coke  Co.  L.  R. 
20  Eq.  585,  44  L.  J.  Ch.  X.  S.  423,  32  L.  T.  N.  8. 
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747,  23  Week.  Rep.  647.  the  memo  random  of 
association  under  the  English  Joint-stock  com- 
panies net  of  1856  limited  the  liability  to  a 
given  amount  per  share,  and  the  articles  of 
association  provided,,  as  regarded  certain  debts 
for  which  certain  shareholders  had  given  prom- 
issory notes,  that  if  the  company  should  be 
called  upon  to  pay  them,  and  should  not  have 
funds  In  hand  applicable  to  the  payment,  each 
shareholder  should  contribute  and  pay  to  the 
company  as  a  debt  due  to  It  a  proportionate 
amount  according  to  the  number  of  shares  held 
by  him.  It  was  held  that  though  the  memo- 
randum of  association  limited  the  extent  of  lia- 
bility as  regarded  creditors  outside  of  the  com- 
pany, yet  there  was  nothing  in  the  act  of  1856 
preventing  the  shareholders  inter  se  from  con- 
tracting to  make  themselves  liable  to  a  greater 
amount,  and  that  the  provisions  of  the  articles 
of  association  constituted  such  a  contract,  and 
consequently  that  the  holders  of  fully  paid-up 
shares  might  be  put  on  the  list  of  contribntorles 
for  the  purpose  of  having  a  call  made  to  meet 
the  liabilities  so  incurred. 

in  Dewey  v.  St.  Albans  Trust  Co.  57  Vt.  332. 
336,  the  receiver  of  the  company  sought  to  com- 
pel the  directors  to  assess  the  stockholders  a 
sum  sufficient  to  make  up  a  certain  dividend 
for  the  creditors,  under  the  Vermont  statutes 
of  1868.  which  provide  that  If  at  any  time  the 
capital  stock  paid  into  said  corporation  shall  be 
Impaired  by  losses  or  otherwise  the  directors 
shall  forthwith  repair  the  same  by  assessment, 
upon  the  ground  that  the  statute  applied  and 
gave  power  to  make  such  assessments  after  the 
company  had  become  Insolvent  and  passed  Into 
the  hands  of  the  receiver.  The  court  refused 
to  make  the  order  as  no  such  personal  liability 
was  Imposed,  and  the  assessment  could  not  be 
made,  as  the  provision  was  Inserted  in  the  stat- 
ute merely  with  the  object  of  preventing  a  con- 
tinuance of  the  business  with  Impaired  capital. 

In  this  case  the  court  pointed  out  that  if  the 
assessment  were  made  It  would  have  to  be  made 
for  more  than  enough  to  pay  ail  the  debts  In 
full,  which  would  take  many  times  the  amount 
of  the  stock. 

In  Ireland  v.  Palestine,  B.  N.  P.  ft  N.  W. 
Tump.  Co.  19  Ohio  St.  369,  871.  It  was  held 
that  the  Ohio  act  of  May.  3,  1852,  relating  to 
turnpike  companies,  in  so  far  as  it  authorised 
assessments  against  stockholders  who  had  fully 
paid  the  amount  of  their  subscriptions,  and  who. 
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the  nonpayment  by  the  holder  of  certain  as- 
Msssnienta  against  said  stock.  The  six  suits 
were,  by  stipulation,  cofi8olida4>ed  and  tried 
di6  one,  injunctions  were  allowed,  and  from 
the  decrees  appeals  have  been  perfected  for 
the  ditoh  company,  and  the  one  decision  here 
is  to  be  applicable  in  all  the  cases.  It  was 
alleged  in  the  petition,  and  admitted,  "that 
the  Enterprise  Ditch  Company  was  duly  or- 
ganized as  a  corporation,  under  the  laws  of 
the  state  of  Nebraska,  on  or  about  the  7  th 
day  of  March,  1889,  and  ever  since  has  been 
a  corporation  under  the  laws  of  the  staite  of 
Nebraska,  and  doing  business  in  Scotts 
Bluff  county.  Neb."  A  copy  of  the  articles 
of  incorporation  was  attached  to  each  peti- 
tion. Article  3  reads :  "The  general  nature 
•of  the  business  to  be  transacted  is  to  acquire, 
construct,  operate,  and  maintain  a  canal, 
taking  water  from  the  North  Platte  river,  in 
^»id  county  and  state,  and  diverting  and  ap- 
propriating water  from  said  river,  sufficient 
to  fill  their  said  ditch,  at  all  times  as  may 


by  the  charter  of  the  compsDy  or  the  laws  un- 
der which  It  was  organized,  were  not  Individual- 
ly liable  for  its  debts,  was  unconstitutional,  as 
It  Impaired  the  validity  of  the  contract  between 
the  company  and  the  stockholder,  the  terms  of 
which  the  stockholder  had  a  right  to  stand  by. 

IV.  Under  charier  provisions. 

If  the  company  has  under  Its  charter  power 
to  assess  fully  paid-up  shares,  it  can  only  do  so 
at  a  corporate  meeting  duly  notified  for  such 
purpose ;  and  the  general  rule  Is  well  settled 
that  an  act  of  such  Importance  cannot  be  done 
at  a  special  corporate  meeting  unless  the  stock- 
holders are  duly  notified  of  the  purpose  of  the 
meeting  so  that  they  can  attend  and  vote  upon 
the  matter.  A  clause  In  the  charter  that  "all 
or  any  business  of  the  corporation  may  be 
transacted  or  acted  on"  at  such  a  meeting,  and 
a  by-law  passed  In  pursuance  of  such  cha'*ter 
prescribing  how  notice  of  special  mectin!?s  Khali 
be  served  upon  the  stockholders,  do  not  dispense 
with  the  necessity  of  specifying  the  purpose  of 
the  meeting  In  the  notice.  Atlantic  De  Laine 
Co.  V.  Mason,  5  R.  I.  463.  In  this  case  the 
charter  contained  a  clause  that  luc  shares  In 
said  capital  stock  shall  not  be  liable  to  assess- 
ment after  the  capital  stock  so  fixed  in  amount 
as  aforesaid  has  been  paid  in,  except  in  equal 
proportions  and  by  the  consent  of  the  stock- 
holders owning  at  least  three  fourths  of  tbs 
shares  of  the  capital  stock  of  the  corporation. 
It  was  held  that  such  clause  authorized  a  fur- 
ther assessment  of  paid  stock,  but  only  upon  the 
basis  that  the  capital  stock  as  fixed  by  The  char- 
ter had  been  subscribed  for  and  actually  paid 
In. 

Under  a  charter  providing  that  assessments 
shall  not  be  made  upon  any  share  at  a  greater 
amount  than  $100  In  the  whole,  an  assessment 
beyond  that  amount  Is  void.  Lewey's  Island 
R.  Co.  V.  Bolton,  48  Me.  451,  454,  77  Am.  Dec. 
230. 

Where  under  Its  charter  the  directors  of  the 
company  had  power  to  make  "such  ciuul 
assessments  from  time  to  time  on  all  the  shares 
In  said  corporation  as  they  may  deem  expedient 
and  necessary  in  the  execution  and  progress  of 
the  work,  and  direct  the  same  to  Ix;  paid  to  the 
treasurer  of  the  corporation ;  provided,  how- 
ever, that  no  assessments  shall  be  laid  upon  any 
share  in  said  corporation  of  a  greater  amount 
than  $100  in  the  whole  on  such  share ;  and  If  a 
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be  necessary  for  the  u^  of  persons  taicing 
water  therefrom,  and  conducting  through 
their  said  canal,  and  renting,  leasing,  selling, 
and  otherwise  disposing,  of  water,  water 
rights,  or  stock  in  said  ditch  to  persons  own- 
ing lands  under  said. ditch,  or  to  any  other 
person  or  persons,  in  the  discretion  of  the 
board  of  directors  or  trustees,  for  the  purpose 
of  irrigation,  milling,  manufacturing,  do- 
mestic, or  other  use,  as  may  be  necessary  to 
fully  carry  oui  the  business  for  which  the 
same  is  organized."  The  provision  in  rela- 
tion to  by-laws  is  as  follows:  ''The  duties 
of  all  officers  shall  be  prescribed  by  the  by- 
laws of  said  corporation;  and  the  board  of 
trustees  shall  have  authority  to  adopt  such 
prudential  by-laws  as  they  shall  deem  prop- 
er and  expedient  for  the  management  ik  the 
affairs  of  said  corporation,  and  not  incon- 
sistent with  the  laws  of  the  state  of  Nebras- 
ka, for  the  purpose  of  carrying  on  the  busi- 
ness, within  the  objeots  and  purposes  of  this 
corporation." 


greater  amount  of  money  shall  be  necessary  to 
complete  said  road.  It  shall  be  raised  by  creat- 
ing new  shares,  giving  the  stockholders  in  said 
corporation  the  right  to  take  said  stock  In  pro- 
portion to  the  stock  by  them  respectively  owned 
in  said  corporation," — it  was  held  that  the 
amount  of  the  assessments  was  limited  to  the 
$100  a  share  mentioned  In  such  charter,  and 
that  the  directors  had  therefore  no  power  to 
make  assessments  beyond  the  sum  upon  stock 
which  was  fully  paid  up  for  the  purpose  of  pay- 
ing corporate  debts,  and  that  the  assessment 
made  for  that  purpose  was  Invalid.  Great  Falls 
&  C.  R.  Co.  V.  Copp.  38  N.  H.  124. 

Where  at  the  time  the  stockholder  purchased 
his  stock  the  charter  provided  "that  the  stock- 
holders .  .  .  shall  not  be  liable  to  any  re- 
sponsibility farther  than  the  amount  of  their 
respective  shares  and  Interests  thereon  for  or 
on  account  of  any  damage  or  loss  sustained  by 
said  company,  or  for  or  on  account  of  any  debts 
due  thereon," — It  was  held  that  such  stockhold- 
er could  not  object  to  an  assessment  made  upon 
him  In  conformity  with  the  provisions  of  R.  I. 
Stat.  18(1(5.  chap.  G35,  even  though  his  stock 
was  purchased  before  the  passing  of  the  act,  as 
the  general  assembly  had  by  an  express  reserva- 
tion reserved  to  themselves  the  power  to  amend, 
alter,  or  repeal  the  charter  at  Its  pleasure. 
Gardner  v.  Hope  Ins.  Co.  9  R.  I.  104,  11  Am. 
Rep.  2.18. 

In  this  case  the  plaintiff,  the  owner  of  fully 
paid-up  stock,  sonfrht  to  recover  the  value  of 
shares  in  the  capital  stock  of  the  company 
which  the  company  refused  to  transfer  upon 
the  order  of  the  plaintiff  because  of  his  al- 
leged Indebtedness  for  unpaid  assessments  on 
stock  made  to  fill  up  the  capital  of  the  company 
reduced  from  Its  original  amount  from  losses  in 
business.  Ic  appeared  that  the  corporators  bad 
accepted  Its  charter  upon  the  conditions  and 
subject  to  the  power  reserved  to  the  legislature, 
and  had  agreed  that  its  provisions  might  be 
changed,  and  every  purchaser  of  stock  In  the 
company  had  assented  to  those  terms,  and  had 
agreed  to  hold  the  shares  subject  to  this  liabil- 
ity to  change,  and  the  assessment  was  therefore 
lawfully  made. 

v.  Aaaesaments  under  by-latcs. 

The  dues  imposed  upon  members  of  a  library 
association  by  by-laws  made  pursuant  to  the 
articles  of  incorporation  and  intended  to  meet 
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By  statute  it  is  provided:  "Every  corpo- 
ration, as  such,  has  power :  .  .  .  Sevemth. 
To  make  by-laws,  not  inconsistent  with  any 
existing  law,  for  the  management  of  vis  af- 
fairs." Comp.  Stat.  1897,  chap.  16,  §  124. 
In  the  by-laws  adopted^by  the  ditch  company 
it  is  provided  that  "the  board  of  directors 
shall  exercise  a  general  supervisioti  over  the 
affairs  of  the  company.  .  .  .  The  board 
shall  hold  regular  quarterly  meetings  the 
first  Tuesday  in  December,  March,  June,  and 
September.  .  .  .  The  board  of  directors 
shall  at  their  first  quarterly  meeting  make 
an  estimate  of  the  total  cost  of  maintenance, 
and  levy  an  assessment  for  such  an  amount, 
subject  to  the  call  of  the  board  of  directors 
from  time  to  time,  as  the  same  shall  be  need- 
ed.*' It  is  further  provided:  "For  Non- 
payment of  Dues  on  Any  Cash  Assessment. 
When  any  stockholder  shall  be  in  default  of 
payment  of  any  instalment  of  assessment 
upon  his  stock,  pursuant  to  any  levy  or  as- 
sessment of  the  board  of  directors  or  trustees. 


for  the  period  of  thirty  days  after  persomil 
notice  thereof  or  request  to  pay  the  same  by 
the  secretary,  or  after  written  or  printed  no- 
tice thereof  or  request  to  pay  the  same  by 
the  secretary,  or  after  written  or  printed  no- 
tice and  demand  therefor  has  been  deposited 
in  the  postoffice  properly  addressed  to  sudi 
delinquent  stockholder,  the  board  of  direct- 
ors may,  at  any  meeting,  order  that  the 
shares  of  stock  held  b^  such  delinquent  stock- 
holder, and  all  the  right  or  interest  of  Buch 
stockholder  therein,  be  sold  by  the  president 
of  the  company  at  public  aucUon,  or  at  some 
certain  time  and  place,  to  be  designated  in 
such  order,  to  the  highest  bidder  for  eaeh: 
provided,  however,  that  notice  of  tihe  time 
and  place  of  such  sale  shall  be  published  in 
some  general  newspaper  in  Scotts  Bluff  coun- 
ty, Nebraska,  for  four  consecutive  weeks  just 
prior  to  such  sale,  proof  of  which  publication 
shall  be  the  affidavit  of  -die  publisher  or  fore- 
man of  sueh  paper.  Further,  that  the  pro- 
ceeds of  such  sale,  over  and  above  the  amount 


the  current  expenses  cannot  be  considered  as 
assessments  upon  the  stock  of  the  corporation 
within  the  meaning  of  that  term  as  used  in  cor- 
poration laws,  and  are  therefore  not  illegal. 
Omaha  Law  Library  Asso.  v.  Connell,  55  Meb. 
306. 

In  the  above  case  the  association  was  incor- 
porated for  the  use  of  members,  and  the  board 
of  directors  had  power  to  provide  for  the  for- 
feiture of  stock  on  failure  for  a  period  of  not 
less  than  one  year  by  the  owner  ol  any  share 
or  shares  to  pay  the  annual  dues  assessed 
thereon.  Under  the  by-laws  made  pursuant  to 
the  articles  of  incorporation  the  dues  were  to 
be  paid  to  the  treasurer  for  the  purpose  of  meet- 
ing current  expenses.  The  defendant,  who 
brought  action  to  recover  dues  imposed  upon 
him  as  a  fully  paid-up  stockholder,  contended 
that  the  dues  sued  for  were  assessments  levied 
or  attempted  to  be  levied  by  the  by-laws  on  the 
capital  stock  of  the  corporation,  and  that  as  he 
had  fully  paid  up  his  stock,  and  as  the  statute 
under  which  the  corporation  was  organized  did 
not  expressly  authorize  the  assessment,  the  by- 
law imposing  the  dues  was  void.  The  court 
held  that  under  the  by-laws  the  dues  or  assess- 
ments so  imposed  could  not  be  considered  as  an 
assessment  of  stock,  and  the  defendant  was 
therefore  liable  for  the  same,  and  that  under 
the  articles  of  incorporation  the  board  had  pow- 
er to  make  the  by-law. 

VI.  Assessment  hy  resolution. 

In  Oresham  v.  Island  City  Sav.  Bank,  2  Tex. 
Civ.  App.  52,  56,  assignors  of  fully  paid-up 
stock,  although  notified,  were  not  present  at 
any  meeting  of  the  shareholders  authorizing  the 
directors  of  the  bank  to  make  an  assessment  on 
each  share  of  the  original  stock,  and  to  declare 
that,  unless  payment  thereof  was  made  within 
a  given  time  by  the  owner  of  the  stock,  It 
should  be  foarfeited  and  new  stock  issued  and 
sold  In  lieu  thereof.  The  assignors  in  no  way 
consented  to  or  ratified  the  action  of  the  other 
stockholders  and  board  of  directors,  advanced 
no  additional  sum,  and  took  none  of  the  new 
shares,  and  subsequently  transferred  their  stock 
certificate  to  the  plaintiff  in  the  present  action, 
who  made  demand  for  the  transfer  and  was  re- 
fused, and  then  brought  suit  to  compel  the  bank 
to  execute  such  transfers  and  to  reinstate  him 
as  a  stockholder,  and,  in  case  of  refusal,  to  re- 
cover damages  for  conversion  of  the  stock.  It 
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was  held  that  the  action  taken  by  the  stock- 
holders and  directors  did  not  have  the  effect  of 
canceling  the  stock  so  held  by  the  plaintiff's 
transferrers,  as  without  their  consent  their 
shares  could  not  be  thus  forfeited. 

VII.  Voluntary  assessments. 

In  Brodrick  v.  Brown,  69  Fed.  Rep.  497.  409. 
it  Is  said  the  law  Is  well  settled  that  where 
stockholders  voluntarily  assess  themselves  to- 
relieve  the  corporation  from  pecuniary  embar- 
rassment, or  for  the  betterment  of  their  stock* 
whatever  may  be  the  occasion  of  the  assess- 
ment, the  advances  thus  made  are  not  debta 
against,  but  assets  of,  the  corporation. 

In  this  case  a  bank  examiner  required  $50,- 
000  to  be  raised  and  placed  in  the  bank  before 
it  resumed  business,  and  the  shareholders,  in- 
cluding the  defendant,  raised  the  money  in 
amounts  equal  to  50  per  cent  of  their  stocks, 
and  the  examiner  made  entrance  in  the  booka 
showing  that  the  contribution  was' a  voluntary 
assessment,  and  after  one  year  was  subject  to 
the  liabilities  of  the  bank.  The  bank  then  re- 
sumed business.  This  management  was  subse- 
quently protested  against  by  the  defendant,  who 
subsequently  signed  reports  In  which  the 
amount  was  Included  as  "surplus.'*  The  de- 
fendant at  the  time  was  indebted  to  the  bank 
on  notes,  and,  upon  the  bank  again  suspending 
payment,  in  an  action,  brought  by  the  receiver 
to  recover  their  vaJue,  sought  to  set  off  the 
amount  he  had  advanced  to  the  bank  as  against 
his  liability  on  the  notes.  His  right  to  do  so- 
was,  however,  denied,  as  the  assessment  was- 
binding. 

In  Bidwell  v.  Pittsburgh,  O.  &  B.  L.  Pass.  R. 
Co.  114  Pa.  535,  the  entire  stock  of  the  com- 
pany was  originally  held  by  the  plaintiff  along- 
with  two  others  who,  to  meet  an  emergency, 
voluntarily  assessed  their  stock  and  paid  pro 
rata  assessments  Into  the  company  to  be  used 
and  applied  in  the  improvement  and  repair  of 
its  property.  Later  one  of  the  stockholders 
sold  out  to  the  other  two,  and  subsequently 
one  of  the  other  stockholders,  after  a  sale  of  his 
stock  on  account  of  his  bankruptcy,  brought  ac- 
tion against  the  company  to  recover  the  amounts- 
paid  by  him  on  the  voluntary  assessment  npon 
the  ground  that  they  had  been  considered  and 
treated  as  loans,  and  that  owing  to  the  embar- 
rassed copditlon  of  the  company  he  had  not 
pressed  the  payment  of  the  amount  dne  and> 


1899. 


Entbbpbibe  Ditch  Co.  v.  Moffit. 


658 


due  cm  such  sfaares,  and  all  expenses  inei- 
denrtal  to  such  sale,  shall  be  paid  to  such  de- 
linquent stockholder,  amd  the  treasurer  of 
this  company  may,  for  the  company,  purchase 
the  said  shares  at  said  sale  for  an  amount 
not  exceeding  what  shall  be  due  from  such 
stockholder  to  Khe  company;  or,  instead  of 
the  sale  mentioned,  the  board  of  directors 
may,  after  like  notice  to  the  delinquent 
stockholder,  make  an  order  that,  at  a  certain 
time  and  place,  the  stock  of  such  delinquent 
shall  be  canceled  at  such  time  and  place 
mentioned  in  the  said  order.  If  said  aelin- 
quent  fail  to  pay  the  same,  then  it  shall  be 
lawful  for  the  said  board  of  directors  to  de- 
clare the  same  canceled,  and  from  that  date 
the  said  stock  shall  be  subject  to  subscrip- 
tion and  sale,  the  same  as  though  it  had 
never  been  sold,  and  all  money  paid  thereon 
shall  be  forfeited  and  absolutely  belong  to 
the  company."  The  action  taken  at  the  meet- 


ing on  January  27,  1894,  according  to  the 
record  introduced,  was  as  follows:  "Motion 
by  Wright  that  a  cash  levy  of  $6.50  per 
share  be  made  upon  the  stock  of  the  company, 
including  the  additional  stock  due  and  to  be 
issued  for  work  done  in  enlarging  the  canal ; 
that  $4  per  share  of  said  assessment  be  de- 
clared due  in  thirty  days  after  notice  to 
stockholders,  the  balance  of  said  assessment 
to  be  subject  to  the  call  of  the  directors  of 
the  company."  November  16,  1894:  "Moved 
and  seconded  that  a  special  levy  of  $1.50  per 
share  on  the  capital  stock  of  the  company  be 
made  to  complete  this  enlargement.  Car- 
ried." And  on  April  13,  1895,  "on  motion, 
it  was  decided  to  make  a  cash  assessment  of 
$4.50  per  share  for  maintenance  for  the  pres- 
ent year,  $2  of  the  same  to  be  paid  before  the 
delivery  of  water;  balance  to  be  paid  when 
the  board  demanded  same.  Before  water  is 
delivered,  approved  security  to  be  given  for 


owing.  The  referee  found  that  the  advances 
were  made  as  voluntary  contributions  to  the 
company,  and  the  amount  thereof  was  measured 
by  a  consentable  pro  rata  assessment  of  the 
shares,  and  that  they  were  not  made  as  loans, 
and  were  not  Intended  or  treated  as  such.  The 
court  sustained  the  finding  of  the  referee,  and 
plaintiff  therefore  failed  in  his  action. 

VII.  Nonaesesaahle  stock;  eatoppeh 

In  San  Antonio  Street  R.  Co.  v.  Adams,  87 
Tex.  125,  a  majority  of  the  stockholders  of  the 
company  agreed  to  transfer  a  large  amount  of 
stock  to  the  transferee,  who  agreed  to  build  the 
road,  and  who  assigned  to  them  certain  shares 
of  "paid-up  nonassessable  stock"  the  assess- 
ments on  which  he  was  to  pay.  Under  article 
12  of  the  Constitution  the  issuance  of  unpaid 
stock  was  prohibited,  and  in  an  action  to  recov- 
er the  assessments  Imposed  upon  such  stock 
by  the  company  It  was  held  that  the  agreement 
did  not  make  such  stock  nonassessable,  and  that 
the  corporation  was  not  estopped  by  reason  of 
Its  acquiescence  therein  for  fourteen  years  from 
denying  that  the  stock  was  nonassessable,  as 
the  transferee  acted  for  himself  In  making  the 
contract,  and  not  on  behalf  of  the  corporation, 
and  that  such  fact  was  not  affected  by  reason 
that  the  contract  was  subsequently  entered  on 
the  minutes  of  the  corporation,  nor  by  the  fact 
that  a  resolution  was  subsequently  passed  de- 
claring such  shares  nonassessable.  In  the 
above  case  the  court  reversed  the  decision  of 
the  court  below  in  (Tex.  Civ.  App.)  25  S.  W. 
639,  to  the  effect  that  the  company  was  es- 
topped to  deny  that  the  stock  Issued  was  non- 
assessable, and  that  the  contract  did  not  contra- 
vene art.  12,  f  6,  of  the  Constitution. 

The  issuance  of  new  certificates  for  fully 
paid-up  stock  under  resolution  duly  passed  by 
the  stockholders  for  the  distribution  In  this  way 
of  surplus  earnings  of  the  company  is  held,  in 
Kenton  Furnace  R.  &  Mfg.  Co.  v.  McAlpln,  5 
Fed.  Rep.  787,  to  estop  the  corporation  from 
making  assessments  on  that  stock,  when  there 
are  no  rights  of  creditors  Involved. 

And  In  Chrlstchurch  Gas  Co.  v.  Kelly,  61  J. 
P.  374,  It  was  held  that  when  a  company  Issues 
shares  to  directors  as  fully  paid-up  shares,  and 
afterwards  endeavors  to  recover  a  call  on  such 
shares,  the  company  Is  prevented  by  estoppel 
from  recovering  the  amount  of  such  calls. 

The  note  to  Dummer  v.  Smedley  (Mich.)  38 
L.  R.  A.  490,  treats  of  the  effect  of  nominal  pay- 
ment for  shares  of  bonus  stock. 
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IX.  InfunctioH  restraining. 

In  San  Antonio  Street  R.  Co.  v.  Adams  (Tex. 
Civ.  App.)  25  S.  W.  639,  It  was  held  that  when 
a  solvent  corporation  assesses  nonassessable 
stock,  and  demands  payment  of  the  assessment 
on  penalty  of  a  forfeiture  and  sale  of  the  stock, 
an  Injunction  will  He  at  the  suit  of  a  stockhold- 
er to  restrain  the  action  of  the  corporation.  But 
this  case  was  reversed  In  87  Tex.  125,  on  the 
ground  that  the  stock  was  not  nonassessable. 

And  In  Moore  v.  New  Jersey  Lighterage  Co. 
25  Jones  &  8.  1,  an  Injunction  was  granted 
restraining  the  company  from  forfeiting  fully 
paid-up  shares  held  by  the  plaintiffs  In  the  com- 
pany. In  this  case  the  directors  had  made  a 
call  on  the  corporate  stock,  and  had  threatened 
to  forfeit  the  same  under  the  charter  If  not 
paid.  The  plaintiff's  contention  was  that  the 
call  was  unauthorized  and  invalid,  for  the  rea- 
son that  the  shares  of  the  company  had  been 
fully  paid  for  before  the  call,  and  were  not 
assessable,  and  the  corporation  was  not  author- 
ized by  law  to  take  anything  but  cash  in  pay- 
ment for  shares. 

In  Sparks  v.  liOwer  Payette  Ditch  Co.  2 
Idaho,  1030,  plaintiff  sought  to  restrain  the 
corporation  from  selling  fully  paid-up  shares  of 
Its  capital  stock  upon  which  an  assessment  was 
made  for  the  preservation  and  Improvement  of 
the  corporate  property  under  the  Idaho  laws  of 
1875.  The  court  refused  the  Injunction  as  un- 
der such  laws  stockholders  were  individually 
and  personally  liable  for  their  proportion  of  all 
indebtedness  Incurred  In  condtictlng  the  busi- 
ness of  the  corporation,  and  a  Joint  or  several 
action  might  be  Instituted  for  the  collection  of 
the  same,  and  under  the  laws  of  1887,  which 
superseded  those  of  1875,  a  corporation  organ- 
ized under  the  act  of  1875,  and  continued  under 
the  provision  of  the  later  act,  might  by  Its 
board  of  directors  proceed  to  collect  by  assess- 
ment on  the  capital  stock  of  the  corporation 
legally  Incurred  debts  and  liabilities  as  therein 
prescribed,  the  act  of  1887,  not  increasing  the 
liability  of  the  shareholders  or  altering  their 
position  from  that  of  the  act  of  1875. 

In  Sullivan  v.  Trlunfo  Gold  &  S.  Mln.  Co.  39 
Cal.  459,  the  court  expressed  no  opinion  upon 
the  question  as  to  whether  a  stockholder  who 
alleges  that  his  stock  Is  about  to  be  sold  for  the 
satisfaction  of  an  assessment  which  he  alleges 
Is  Illegal  and  void  would  suffer  such  Injury  by 
the  sale  of  his  stock  as  would  entitle  him  to 
Injunction  restraining  the  same. 

B.  W. 
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the  payment  of  the  same;  also,  all  back  dues 
to  be  paid  before  water  is  delivered."  At  a 
meeting  on  October  19,  1895^  it  appears: 
"It  was  moved  and  seconded  that  we  adver- 
tise the  delinquent  stock,  or  any  stock  not 
paid  up  on  assessments,  there  being  in  de- 
fault the  following  stock  certificates:  Nos. 
125,  142,  178,  191,  116,  130,  143,  144,  136, 
176,  142,  49,  88,  were  ordered  advertised  and 
sold."  Notice  was  published  and  sale  of  the 
shares  of  stock  would  have  ensued  had  it  not 
been  enjoined. 

There  was  no  statutory  authorit^T^to  assess 
stock  of  which  the  amount  had  been  fully 
paid,  neither  did  the  articles  of  incorporation 
confer  any  express  power  so  to  do.  In  the 
absence  of  authorization  by  either,  the  di- 
rectors could  not  enact  a  by-law  by  which 
provision  was  made  for  such  assessments, 
and  especially  not  to  be  enforced  by  a  sale  or 
practical  forfeiture  of  stock.  Omaha  Law 
Library  Asao.  v.  Connelly  65  Neb.  396;  Atlan- 
tic De  Line  Co.  v.  Mason,  6  R.  I.  463 :  2 
Beach,  Priv.  Corp.  §  590 :  1  Cook,  Stock  & 
Stockholder  &  Corp.  Law.  §S  241,  242;  1 
Thomp.  Corp.  §§  1037,  1038;  Roaenhack  v. 
Salt  tipringa  Nat.  Bank,  53  Barb.  495;  Re 
Long  Island  R.  Co.  19  Wend.  37,  32  Am.  Dec. 
429;  State,  ex  rel.  Canfield,  v.  Morriatotcn 
Fire  Asao.  23  N.  J.  L.  196 ;  Williania  v.  Lowe, 
4  Neb.  382. 

A  short  time  prior  to  the  last  assessment 
to  which  we  have  referred,  a  legislative  en- 
actment of  1895  had  become  of  effect,  §S  66 
and  67  of  which  were  as  follows: 

''Sec.  66.  Any  corporation  or  association 
organized  under  the  laws  of  this  state  for  the 
purpose  of  constructing  and  operating 
canals,  reservoii*«,  and  other  works  for  irri- 
gation purposes,  and  deriving  no  revenue 
from  the  operation  of  such  canal,  reservoir, 
or  works,  shall  be  termed  a  mutual  irriga- 
tion company,  and  any  by-laws  adopted  by 
such  company  prior  to  or  after  the  passage 
of  this  act,  not  in  conflict  herewith,  shall  be 
deemed  lawful  and  so  recognized  by  the 
courts  of  this  state:  provided,  such  by-laws 
do  not  impair  the  rights  of  one  shareholder 
over  another. 

"Sec.  07.  Any  corporation  or  asmciation 
organized  under  the  laws  of  this  state  for  the 
purpose  of  comitrueting  or  operating  cttnals, 
reservoirs,  or  other  works  for  irrigation  pur- 
poses may  through  its  board  of  directors  or 
truHtees  assfss  the  shares,  stock,  or  interest 
of  the  stockholders  thereof  for  the  purposes 
of  obtaining  funds  to  defray  the  necessary 
running  expenses  of  such  corporation  or  as- 
sociation. Any  assessments  levied  under  the 
provisions  of  this  section  shall  become  and 
be  a  lien  upon  the  stock  or  interest  so  as- 
sessed, such  assessments  shall  become  delin- 
quent at  the  expiration  of  sixty  days  if  not 
paid,  and  the  said  stock  or  interest  may  be 
sold  at  public  sale  to  satisfy  said  lien.  No- 
tice of  such  sale  shall  be  given  in  some  news- 
paper published  and  of  general  circulation  in 
the  county  where  the  office  of  the  company  is 
located,  the  said  notice  to  be  published  for 
four  consecutive  weeks  prior  to  date  of  sale, 
upon  the  date  mentioned  in  the  advertise- 
ment, or  at  such  time  to  which  the  sale  has 
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been  adjourned,  the  said  stock,  or  interest,  or 
so  [much!  thereof  as  may  be  necessary  to 
satisfy  said  lien  and  costs  of  advertisements 
and  sale,  shall  be  sold  to  the  highest  bidder 
for  cash."  Comp.  Stat.  chap.  93a,  art^  2, 
§§  66,  67. 

The  paid  share  or  shares  of  stock  were  the 
personal  property  of  any  individual  owner, 
and  a  contract  which  embodied  the  articles 
of  inoorpoi-ation  and  the  pertinent  laws  of 
the  state  existed,  to  wtiich  the  shareholder 
was  a  party.  Without  a  discussion  or  notice 
of  some  other  branches  of  the  argument  and 
subject,  it  must  be  said  that  the  legislature 
could  not  so  change  these  accrued,  contrac- 
ual,  and  property  rights  as  to  allow  an  as- 
sessment against  the  paid-up  stock,  and  its 
forfeiture  or  sale  for  the  nonpayment.  This 
would  involve  too  violent  an  invasion  of 
property  and  contract  rights.  1  Cook,  Stock 
&  Stockholders  &  Corp.  Law,  S  492 ;  Lincoln 
Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279;  De- 
troit Y.  Detroit  d  H.  PI.  Road  Co.  43  Mich. 
140:  1  Beach.  Priv.  Corp.  §§  40,  41:  1  Oook. 
Stock  &  Stockholders  &  Corp.  Law,  §  50. 

/*  follows  that  the  decree  will  be  affirmed. 


James  GADSDEN 

V. 

George  THRUSH  et  al. 

(56  Neb.  505.) 

*1.  The  exemption  of  national  b»nkit 
from  the  penalties  of  nanry  prescribed 
by  a  statute  of  the  state  owes  its  existence 
to  laws  enacted  by  Congress,  and  such  exemp 
tlon  should  not,  by  Implication,  be  extended 
beyond  the  Import  of  the  Federal  statute. 

2.  In  an  action  to  foreclose  a  mort- 
flraflre  Hecnrinir  a  note  made  to  be  nsetf 
na  collateral  to  a  note  o^lng  to  a  national 
bank,  the  mere  fact  that  the  proceeds  of  such 
collateral,  when  collected  by  the  payee  there 
of,  are  to  be  used  to  discharge  the  said  prin 
clpal  note  to  the  bank,  does  not  Jnstlfy  the 
extension  of  the  Federal  exemptions  of  na- 
tional banks  from  penalties  for  usury  to  suck 
foreclosure  proceedings. 

(March  22,  1809.) 

CROSS-APPEALS  from  a  decree  of  the 
District  Court  for  Dodge  County  fore- 
closing a  mortgage;  plaintiff  appealing  from 
so  much  of  the  decree  as  established  the  pri- 
ority of  another  lien,  and  defendants  appeal- 
ing from  so  much  of  the  decree  as  allowed 
such  lien  and  as  refused  to  enforce  the  state 
law  against  usury  upon  another  lien  claim- 
ant.    Reversed. 

The  facts  and  discussion  of  the  case,  so  far 
as  they  relate  to  tlie  claim  of  the  Schuyler 
National  Bank  after  the  first  hearing  of  the 
case  appearing  in  the  opinion  of  Irvine,  C.^ 
are  as  follows: 

This  was  an  action  hy  Gadsden  to  foreclose 

*Headnotes  by  Ryax,  C. 


Note. — For  a  case  as  to  effect  of  usury  by 
national  bank,  see  Danforth  ▼.  National  State 
Bank  (C.  C.  App.  8d  C.)  17  L.  R.  A.  622. 
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a  mortgage  made  to  him  by  George  Thrush 
and  wife.  No  oontroveray  exists  between  the 
parties  named.  Certain  other  parties 
claimed  liens  on  the  mortgaged  premises. 
The  decree  established  a  first  lien  in  favor 
of  the  First  National  Bank  of  Schuyler,  a 
second  in  favor  of  the  Schuyler  National 
Bank,  a  third  in  favor  of  the  Nebraska  State 
Bank,  and  a  fourth  in  favor  of  the  plaintiff. 
The  plaintiff  and  Thrush  appeal;  the  plain- 
till,  because  the  court  awarded  the  First  Na- 
tional Bank  priority  over  him,  and  Thrush 
complaining  against  the  allowance  of  any 
lien  to  the  First  National  Bank,  and  aJso  be- 
cause, on  a  plea  of  usury  by  him  interposed 
against  the  claim  of  the  Schuyler  National 
Bank,  the  court  declined  to  permit  the  rem- 
edy afforded  by  the  state  law,  but  allowed  the 
principal  of  the  debt  with  a  forfeiture  on4y 
of  unpaid  interest. 

We  now  come  to  the  lien  of  the  Schuyler 
National  Bank.  Thrush  was  largely  indebt- 
ed to  that  bank.  He  obtained  a  further  loan, 
and  executed  to  the  bank  a  note  for  $5,000  to 
represent'the  consolidated  indebtedness.  At 
the  same  time  there  was  made  a  note  for  a 
like  amount  to  William  H.  Sumner  and  a 
mortgage  to  Sumner  to  secure  the  latter  note. 
Sumner  was  an  officer  of  the  bank.  He  had 
no  individual  dealings  with  Thrush,  and  the 
sole  purpose  of  the  note  and  mortgage  to  him 
was  to  secure  the  debt  to  the  bank.  Certain 
payments  were  made  on  the  bank's  note,  so 
that,  when  it  came  to  foreclosure,  the  bank 
claimed  as  due  only  $3,229.  To  the  cross 
petition  of  Sumner,  in  which  the  bank  was 
permitted  to  join.  Thrush  pleaded  usury.  It 
was  clearly  shown  that  the  transactions  be- 
tween Thrush  and  the  bank  were  tainted 
with  usury,  and  the  court  so  found.  But  the 
view  was  taken  that,  as  the  transaction  was, 
in  effect,  with  a  natioiKal  bank,  the  remedies 
afforded  by  the  act  of  Congress  in  that  be- 
half were  exclusive,  and  that  Thrush  was  not 
entitled  to  the  benefit  of  the  state  laws, 
whereby  he  might  set  off  against  the  princi- 
pal all  payments  made  of  interest.  Accord- 
ingly, there  was  allowed  this  bank  its  prin- 
cipal. It  is  now  firmly  established  that,  as 
against  a  national  bank,  the  remedies  al- 
lowed by  act  of  Congress  in  case  of  usury 
are  exclusive,  and  that  payments  of  usurious 
interest  may  not  be  set  off  in  an  action  for 
the  debt.  But  the  case  before  u«  is  compli- 
cated by  the  fact  that  the  mortgage  and  note 
here  in  question  were  not  made  to  the  bank, 
but  to  an  individual  amenable  to  the  state 
laws,  who  joins  the  bank  in  enforcing  the  f^e- 
eurity.  We  have  been  cited  to  no  authority 
on  the  precise  question  thus  presented,  nor, 
in  the  course  of  an  independent  investigation, 
n€ces.«*arily  somewhat  cursory,  have  we  dis- 
<«vered  any.  We  think,  however,  that  under 
the  circumstances  the  bank  is  in  no  position 
to  assent  any  privilege  under  the  act  of  Con- 
gress. 

The  inference  from  the  direct  testimony 
and  from  the  circumstances  is  that,  if  the 
object  of  procuring  the  note  and  mortirdge 
to  be  executed  to  Sumner  was  not  to  evade 
the  penalties  of  the  act  of  Congre=^s  with  re- 
spect to  usury,  it  was  to  evade  the  inhibition 
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against  the  taking  by  a  national  bank  of 
real-estate  security  for  loans  made  at  the 
time.  Whether  that  inhibition  applies  to  a 
case  where  a  portion  of  the  debt  was  pre- 
existent,  we  need  not  inquire,  because  it  is 
DOW  settled  that  a  violation  of  that  enact- 
ment does  not  afford  the  debtor  any  ground 
of  relief;  the  government  alone  may  com- 
plain. Still,  whichever  motive  influenced 
the  bank,  the  object  was  to  evade  the  burdens 
attaching  to  its  position  as  a  nationa.l  bank. 
It  would  be  highly  .unconscionable  to  permit 
a  person  to  give  a  contract  a  false  form  to 
evade  the  burdens  which  would  follow  from 
its  true  expression,  and  then  permit  him  to. 
show  the  truth  as  against  the  form  to  evad& 
the  burdens  cast  by  a  contract  in  the  form 
which  has  been  so  chosen.  It  is  said  that 
Thrush  might  certainly  have  recovered  the 
penalty  denounced  by  Congress  by  an  inde- 
pendent action  within  the  period  of  limita- 
tions against  the  bank,  and  that,  therefore, 
the  transaction  must  be  regarded  as  one  with- 
in the  act  of  Congress.  This  does  not  fol- 
low. One  may  render  himself  liable  because 
of  a  false  aspect  he  throws  upon  his  transac- 
tions, and  at  the  same  time  be  thwarted  in 
his  effort  to  evade  another  liability,  to  evade 
which  he  has  selected  the  false  aspect.  The 
terse  headnote  to  Hayes  v.  People,  25  N.  Y. 
390,  82  Am.  Dec.  364,  illustrates  the  prin- 
ciple: **A  married  man,  it  seems,  imagining 
himself  to  effect  mere  seduction,  may  blun- 
der into  bigamy."  The  decree  of  the  district 
court  is  reversed,  and  the  cause  remanded,, 
with  directions  to  ascertain  the  amount  of 
nioney  advanced  to  Thrush  by  the  Schuyler 
National  Bank,  deduct  therefrom  all  pay- 
ments, whether  of  principal  or  interest,  and 
award  foreclosure  for  the  remainder,  if  any, 
to  postpone  the  lien  of  the  First  National 
Bank  to  that  of  the  plaintiff,  and  for  such 
further  proceedings  as  may  be  necessary,  and 
not  incon'sistent  with  this  opinion. 

Messrs.  Frick  A  Doleial  for  appellants. 

Mr.   George   H.   Thomas   for    appellee 
First  National  Bank. 

Messrs.  J.  A.  Grimiaon  and  Miles  Zent*. 
meyer  for  Schuyler  National  Bank. 

Ryan,  C,  filed  the  following  opinion : 
In  this  case  a  rehearing  was  granted  the 
appellees  William  H.  Sumner  and  the  Schuy- 
ler National  Bank.  The  opinion  originally 
filed  is  reported  in  76  N.  W.  1060,  and  there- 
in will  be  found  a  general  description  of  tho 
relation  of  the  parties  and  the  pleadings  filed 
by  each.'  The  present  inquiry  is  with  rela- 
tion to  the  issues  under  which  Sumner  and 
the  Schuyler  National  Bank  seek  relief,  and 
accordingly  we  shall  confine  ourselves  to  the 
pleadings  wherewith  these  parties  are  con- 
cerned. In  his  cross  petition,  William  H. 
Sumner  alleged  that  on  August  8,  1890,  the 
defendants  George  Thrush  and  Charles. 
Thrush  were  indebted  to  the  Schuyler  Na- 
tional Bank  in  the  sum  of  $5,000,  evidenced 
by  their  promissory  note  to  said  bank;  that 
said  note  was  renewed  from  time  to  time, 
and  on  March  31,  1894,  there  remained  due 
the  sum  of  $3,229,  for  which  amount  George 
Thrush  gave  his  promissory  note  to  the  bank^ 
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due  180  daya  after  its  date;  and  that  nb 
part  of  this  note  had  been  paid.  It  wus  fur- 
ther allied  by  Sumner,  that  on  August  8, 
1890,  George  Thrush  and  Mattie  Thrush  ex- 
ecuted to  him  their  promissory  note  for  the 
sum  of  $5,000,  due  two  years  after  date,  with 
10  per  cent  interest  per  annum,  payable  an- 
nually, and  that,  to  secure  the  said  note,  the 
makers  of  said  note  made  a  mortgage  on  c^- 
tain  described  real  property,  which  said 
mortgage  was  duly  filed  for  record.  In  hie 
said  cross  petition,  William  H.  Sumner  made 
the  following  averments:  "This  defendant 
further  alleges  that  the  note  and  mortgage, 
BO  as  aforesaid  executed  and  delivered  by  the 
defendants  George  Thrush  and  Mattie 
Thrush,  were  executed  and  delivered  to  him 
as  trustee  for  the  use  and  benefit  of  the 
Schuyler  National  Bank,  and  to  secure  the 
indebtedness  of  said  Thrush  to  said  bank; 
that  said  debt  so  secured  on  the  8th  day  of 
August,  1890,  by  said  mortgage  deed,  was  a 
debt  previously  contracted;  that  said  mort- 
gage was  mado  in  good  faith,  and  in  the 
name  of  this  defendant,  for  the  benefit  of 
said  Schuyler  Nsutional  Bank.  No  proceed- 
ings at  law  have  been  had  for  the  recovery  of 
the  debt  secured  by  said  mortgage,  or  any 
part  thereof,  and  there  is  now  due  from  the 
defendants  G^orse  Thrush  and  Mattie  N. 
Thrush  to  this  defendant,  for  the  use  and 
benefit  of  the  Schuyler  National  Bank,  the 
sum  of  $3,229,  and  interest  at  10  per  cent 
from  Septemiber  27,  1894."  The  prayer  of 
the  petition  of  Sumner  was  that  an  account 
might  be  taken  of  the  amount  due  on  said 
note  and  mortgage;  that  the  priority  of  liens 
might  be  determined  and  the  lien  of  other 
defendants  declared  inferior  to  that  of  Sum- 
ner, and  thait  said  George  Thrush  and  Mattie 
N.  Thrush  might  be  foreclosed  of  all  equity 
of  redemption  or  other  interest  in  the  prem- 
ises mortgaged;  that  said  premises  might  be 
sold  according  to  law,  and  out  of  the  pro- 
ceeds thereof  that  the  lienholders  might  be 
paid  the  amount  adjudged  to  be  due  them, 
in  the  order  of  their  priority;  that  the  de- 
fendants George  Thrush  and  Mattie  Thrush 
niieht  be  adjudged  to  pay  any  deficiency 
which  might  remain  after  applying  the  pro- 
ceeds of  said  sale  to  the  pa3rment  of  said 
•debts;  and  for  such  other  relief  as  might  be 
just  and  equitable.  Later,  the  Schuyler  Na^ 
tlonal  Bank  was  allowed  to  become  a  party 
to  the  litigation,  and  filed  a  cross  petition 
-alleging  substantially  the  same  ia,(As,  and, 
on  l^half  of  itself  and  Sumner,  praying  like 
relief  with  that  above  described  as  the  prayer 
of  Sumner.  The  defendants  George  Thrush 
and  Mattie  N.  Thrush,  in  separate  answers, 
iidmitted  the  making  of  the  promissory  note 
for  $5,000,  and  of  the  mortgage  securing  the 
same,  on  Ausust  8,  1890,  but  denied  every 
other  allegation  of  the  petition  of  Sumner. 
In  addition,  they  averred  that  said  note  and 
mortgage  were  made  to  Sumner  as  part  of 
a  usurious  transaction;  that  the  same  were 
held  by  Sumner  as  collateral  security  to 
usurious  loans,  from  time  to  time  renewed 
at  usurious  rates,  as  in  the  answer  more  par- 
ticularly described.  Each  successive  usuri- 
ous lo>an,  at  12  per  cent  per  annum  interest, 
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was  described  in  a  distinct  paragraph,  afid 
these  paragraphs  were  twenty-four  in  num- 
ber. The  first  paragraph  described  a  locin 
on  August  9,  1889,  and  the  twenty-fourtii 
paragraph  described  the  history  of  the  note 
of  $3,229,  of  date  Mareh  31,  1894.  There 
was  therefore  a  continuous  chain  of  usurious 
transactions,  extending  over  the  entire  period 
between  Auj^st  9, 1889,  and  March  31,  1894, 
and  the  relief  sought  was  the  application  of 
the  payments  of  interest  on  the  sum  in  eatis- 
faction  of  which  the  foreclosure  was  prayed. 
By  reply,  Sumner  denied  the  averments  of 
the  eleventh  paragraph  of  the  answer  of  each 
of  the  defendants  Thrush,  and  the  other  para- 
graphs of  his  reply,  substituting  the  appro- 
priate figures  to  express  the  proper  number 
referred  to  in  each  instance,  were  as  follows : 
"That  the  interest  payment  mentioned  in 
paragraph  10  of  said  answer  was  made  to  the 
Schuyler  National  Bank  more  than  two  years 
before  the  commencement  of  this  action ;  and 
the  consideration  thereof  in  this  action  is 
barred  by  law."  The  reply  of  Sumner  closed 
with  this  language:  "He  further  fimys  this 
court  has  no  jurisdiction  in  this  action  to 
consider  the  questions  raised  in  said  answer 
as  to  each  and  every  item  of  interest  men- 
tioned in  said  answer  as  paid  to  said  Schuy- 
ler National  Bank;  that  said  items  are  not 
proper  items  to  set  off  or  counterclaim,  and 
cannot  be  adjudicated,  except  in  a  suit 
brought  expressly  for  that  purpose,  und<»r 
the  provisions  of  §  5198  of  the  Revised  Stat- 
utes of  the  United  States."  On  the  trial 
there  was  a  decree  of  foreclosure,  in  which 
there  was  a  finding  of  usury  in  the  note  of 
$3,229,  to  the  amount  of  $229,  and  the  de- 
fendants George  Thrush  and  Mattie  N. 
Thrush  were  denied  their  costs.  In  other 
words,  the  district  court  held  that  the  stat- 
ute of  limitations  and  costs  were  governed 
by  the  Federal  statute  relating  to  national 
banks,  and  not  by  §  5,  chap.  44,  Neb.  Comp. 
Stat.  The  correctness  of  this  ruling  is  the 
question  presented  by  this  appeal. 

In  the  former  opinion  it  was  pointed  out 
that  the  taking  of  real-estate  security  for  the 
loan  of  money  constitutes  no  defense  to  a 
foreclosure ;  hence  the  citation  of  authorities 
on  behalf  of  the  bank  to  that  proposition  was 
not  necessary.  It  was  further  pointed  out 
in  that  opinion  that  the  government  might 
complain,  and  upon  this  proposition  it  is  no- 
ticeable that  the  bank  has  cited  no  authori- 
ties and  has  made  no  argument  There  was, 
in  view  of  the  last  consideration  named,  an 
incentive  to  the  bank  to  take  the  security 
upon  real  property  as  it  did  in  this  instance, 
so  that  it  might  appear  upon  the  face  of  the 
note  and  mortgage  that  iaie  bank  originally 
had  not  been  a  party  thereto,  if  the  govern- 
mental authorities  should  insist  upon  a  strict 
compliance  with  the  provisions  of  the  Fed- 
eral statute  forbidding  the  takinjjr  of  a  real- 
estate  mortgage,  except  in  certain  cases,  in 
which  that  under  consideration  is  not  in- 
cluded. In  Norfolk  Nat.  Bank  v.  Sckwenk, 
46  Neb.  381 ,  Noi'val,  Ch.  J.,  quoted,  as  of  bind- 
ing force  upon  this  court,  the  following  lan- 
guage of  Swayne,  J.,  ic  Farmers*  d  M,  Nat. 
Bank  v.  Bearing,  91  U.  S.  29,  23  L.  ed.  196: 
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''The  national  bcrnks  organized  under  the  act 
are  instruments  designed  to  be  used  to  aid 
the  government  in  the  administration  of  an 
important  branch  of  the  public  service. 
They  are  means  appropriate  to  that  end.  Of 
the  degree  of  the  necessity  which  existed  for 
creajting  them,  Congress  is  the  sole  judge. 
Being  such  means,  brought  into  exist- 
ence for  this  purpose,  and  intended  to  be  so 
employed,  the  states  can  exercise  no  control 
over  them,  nor  in  any  wise  affect  their  opera- 
tion, except  in  so  far  as  Congress  may  see 
proper  to  permit.  ...  In  the  complex 
system  of  polity  which  obtains  in  this  coun- 
try, tlte  powers  of  government  may  be  divid- 
ed into  four  classes :  Those  which  belong  ex- 
clusively to  the  states;  those  which  belong 
exclusively  to  the  national  government;  those 
which  may  be  exercised  concurrently  and  in- 
dependently by  both;  and  those  which  may 
be  exercised  by  the  states,  but  only  with  the 
consent,  express  or  implied,  of  Congress. 
Wlienever  the  will  of  the  nation  intervenes 
exclusively  in  this  class  of  cases,  the  author- 
ity of  the  state  retires,  and  lies  in  abeyance, 
until  a  proper  occasion  for  its  exercise  shall 
recur.  ...  It  must  always  be  borne  in 
mind  that  the  Constitution  of  the  United 
States,  'and  the  laws  which  shall  be  made  in 
pursuance  thereof,'  are  'the  supreme  law  of 
the  land'  ( Const,  art.  6 ) ,  and  that  this  law 
is  as  much  a  part  of  the  law  of  eacfh  state, 
and  as  binding  upon  its  authorities  and  peo- 
ple, as  its  own  local  Constitution  and  laws. 
In  any  view  tha/t  can  be  taken  of  the  30th 
section  [Rev.  Stat.  §  5198],  the  power  to 
supplement  it  by  state  legislation  is  con- 
ferred neither  expressly  nor  by  implication, 
there  being  nothing  which  gives  support  to 
such  a  suggestion.  There  was  reason  why 
the  rate  of  interest  sphould  be  governed  by 
the  law  of  the  state  where  the  bank  is  sit- 
uated, but  there  is  none  why  usury  should 
be  visited  with  the  forfeiture  of  the  entire 
debt  in  one  state,  and  with  no  penal  conse- 
quence whatever  in  another.  This,  we  think, 
would  be  unreasonable,  and  contrary  to  the 
manifest  intent  of  Congress."  Conformably 
with  the  doctrine  above  announced,  it  was 
held  in  Norfolk  Nat.  Bank  v.  Schwenk,  46 
Neb.  381,  that  a  national  bank  is  not  liable 
to  the  penalties  imposed  by  the  usury  laws 
of  the  state.  We  are  now  asked  to  go  a  step 
further,  and  hold,  in  a  suit  to  foreclose  a 
mortgage  securing  a  note  made  to,  and  held 
by,  an  individual,  in  trust  for  the  payment  of 
a  note  owing  to  the  bank,  that  the  provisions 
of  §  5198,  Rev.  Stat.,  are  applicable,  to  the 
exclusion  of  the  statute  of  this  state  with 
reference  to  usury.  The  cross  petition  of 
Sumner,  in  effect,  was  for  the  foreclosure  of 
a  moTi:gage  of  which  the  proceeds  were  to  be 
applied  in  payment  of  a  note  made  to  the 
bank.  The  principal  note  was  not  sued 
upon.  It  was  referred  to  only  as  showing 
how  much  was  required  to  be  realized  in  the 
foreclosure  suit.  The  answers  of  each  of  the 
defendants  Thrush  showed  th»t,  by  reason  of 
usury,  but  little,  if  anything,  was  required 
to  be  realized  from  the  foreclosure  proceed- 
ings to  satisfy  what  was  due  from  George 
Thrush  to  the  bank.  It  was  not  a  suit,  in 
45  L.  R.  A.  42 


any  sense,  upon  the  note  which  George 
Thru-sh  had  given  the  bank.  That  was  his 
individual  note.  The  note  secured  by  mort- 
gage wa«  signed  by  Mattie  N.  Thrush,  who 
owed  nothing  to  the  bank.  She  did  not  mere- 
ly sign  the  mortgage  to  release  her  dower 
right,  but  she  signed  the  note  as  one  of  its 
makers.  In  case  of  a  deficiency  by  sale  of 
the  mortgaged  property,  ehe  was  individual- 
ly liable,  as  it  is  now  claimed,  not  to  Sumner, 
but  to  the  Schuyler  National  Bank,  to  which 
she  was  not  indebted,  and  had  never  agreed 
to  pay  a  single  cent.  To  her  answer,  setting 
up  payments  of  usurious  interest,  which 
would  release  her  from  individual  liability, 
there  was  a  reply  which,  in  effect,  conceded 
the  usury  charged  to  have  been  contracted 
for  and  exacted  in  twenty-three  instances, 
but  sought  to  avoid  the  credits  to  which, 
under  the  state  law,  she  would  have  been  en- 
titled, by  invoking  the  Federal  statute  en- 
acted for  the  protection  of  national  banks  as 
governmental  instrumentalities.  It  is  pro- 
vided in  §  5,  chap.  44,  Neb.  Comp.  Stat,  that, 
"if  a  greater  rate  of  interest  than  is  herein- 
before allowed  shall  be  contracted  for,  or  re- 
ceived, or  reserved,  the  contract  shall  not 
therefore  be  void;  but  if,  in  any  action  on 
such  contract,  proof  be  made  that  illegal  in- 
terest has  been  directly  or  indirectly  con- 
tracted for,  or  taken  or  reserved,  the  plain- 
tiff shall  only  recover  the  principal,  without 
interest,  and  the  defendant  shall  recover 
costs;  and  if  interest  shall  have  been  paid 
thereon  judgment  shall  be  for  the  principal, 
deducting  interest  paid."  Sumner  himself 
put  in  issue  the  amount  which  he  was  en- 
titled to  collect  for  the  payment  of  the  note 
made  by  George  Thrush  to  the  bank.  By  the 
answers  and  replies  there  was  alleged,  and 
practically  admitted,  the  right  to  credits  by 
reason  of  payments  of  usury  by  George 
Thrush  on  his  indebtedness  to  the  bank.  It 
is  now  insisted,  however,  that  the  trustee 
should  stand  for  the  bank,  and,  in  equity, 
that  he  is  entitled  to  the  same  rights  and 
exemptions  from  liabilities  as  are  conferred 
by  Federal  statute  upon  the  governmental 
instrument  referred  to  by  Judge  Swayne  in 
Farmers*  d  M.  Bank  v.  Bearing ,  91  U.  S. 
29,  23  L.  ed.  196.  There  is  no  just  reason 
for  resorting  to  strained  constructions  to 
avoid  the  penalties  of  the  statute  of  this 
state.  As  between  these  litigants,  we  are 
not  measuring  equities.  The  withdrawal  of 
this  case  from  the  operation  of  our  statute, 
as  indicated  by  Judge  Swayne,  must  be  sanc- 
tioned by  some  express  provision  of  the  Fed- 
eral statute.  Section  5198,  U.  S.  Rev.  Stat., 
contains  the  following  language:  "The  tak- 
ing, receiving,  reserving,  or  charging  a  rate 
of  interest  greater  than  is  allowed  by  the 
preceding  section,  when  knowingly  done, 
shall  be  deemed  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evi- 
dence of  debt  carries  with  it,  or  which  has 
been  agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the 
person  by  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  back  in  an  ac- 
tion in  the  nature  of  an  action  of  debt, 
twice    the    amount    of    the    interest    thus 
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paid  from  the  association  taking  or  re- 
ceiving the  same;  provided  such  action  is 
commenced  within  two  years  from  the  time 
the  usurious  transaction  occurred."  Under 
the  above  section,  the  forfeiture  of  the  entire 
interest  is  of  that  which  the  note,  bill,  or 
other  evidence  of  debt  sued  upon  carries 
with  it  or  which  has  been  agreed  to  be  paid 
thereon.  In  the  cose  at  bar  the  recovery  by 
foreclosure  was  sought  upon  the  note  given 
by  George  and  Mattie  N.  Thrush  to  William 
H.  Sumner.  There  was  no  issue  of  usury  on 
that  note.  It  was  concededly  held  by  Sum- 
ner for  a  certain  purpose ;  that  is,  to  be  col- 
lected, and  the  proceeds  paid  over  on  a  note 
greatly  reduced,  if  not  discharged.  To  the 
foreclosure  proceedings  by  Sumner,  in  which 
the  bank  joined,  the  Federal  statute  was  in- 
applicable— First,  for  the  reason  that  the 
note  secured  by  mortgage  was  not  the  note 
upon  which  usurious  interest  was  agreed  to 
be  paid ;  and,  second,  the  note  and  mortgage 
are  held  by  Sumner,  and  a  foreclosure  is 
sought  by  him.  The  bank,  when  it  became 
a  party,  simply  urged  that  the  same  relief 
prayed  by  Sumner  should  be  granted.  The 
rule  is  that  the  state  statutes  govern  proceed- 
ings in  the  courts  of  the  state,  unless  the 
Federal  statute  with  reference  to  a  proper 


subject-matter  prescribes  a  modification.  It 
may  be  conceded  that  the  interests  of  the  gen- 
eral government  require  that  it  should  take 
special  care  of  national  banks,  but  the  Fed- 
eral government  must,  by  clear  provisions, 
assert  its  authority.  There  is  no  good  reason 
why  state  courtfi  should  extend  the  operation 
of  statutes,  affecting  merely  the  remedy,  be- 
yond the  clear  import  of  the  language  oC 
Congress,  and  there  is  no  precedent  for  this 
that  we  have  been  able  to  find.  If  the  bank 
had  been  one  organized  in  the  state  of  Illi- 
nois, Sumner  would  not  have  been  permitted 
to  commence  hi^  action  of  foreclosure  in  a 
Federal  court,  upon  showing  the  conditions 
disclosed  by  the  record  in  this  case.  No  ci- 
tation of  authorities  is  necessary  to  demon- 
strate this  proposition,  and  the  reason  of  the 
rule  is  that  the  Federal  statute  prescribes 
what  parties  have  a  standing  to  begin  suits 
in  the  Federal  courts,  and  none  others  can. 
There  is  no  enlargement  of  rights  possible, 
upon  mere  equitable  grounds,  in  such  cases, 
and  there  should  not  be  in  this.  For  the 
reasons  given,  we  think  the  former  opinion 
should  be  adhered  to,  and  the  order  therein 
prescribed  should  govern  the  further  pro- 
ceedings in  this  case. 
Reversed  and  remanded. 
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BRADFORI)      GLYCERINE      COMl^VNY, 

Plff.  in  Err., 

V. 

ST.    MARY'S    WOOLEN    MANUFACTUR- 
ING   COMPANY. 

(60  Ohio  St.  560.) 

*1.     Ifitrofflycerlne  is  a  substance  usu- 
ally  recoflrniaed   as  l&larlily  explosive 

and  dangerous,  the  storage  of  which  at  any 
place  is  a  constant  menace  to  the  property 
in  that  vicinity.  And  one  who  stores  it  on 
his  own  premises  is  liable  for  injuries  caused 
to  surrounding  property  by  its  exploding,  al- 
though he  neither  violates  any  provision  of 
the  law  regulating  its  storage  nor  is  charge- 
able with  negligence  contributing  to  the  ex- 
plosion. 
2.  A  rlarl&t  of  action  will  exist  in  favor 
of  all  property  -wltl&in  tl&e  circle  of 
danarer,  and  the  fact  that  the  property  in- 
jured was  not  on  premises  adjacent  to  those 
on  which  the  explosive  substance  was  stored 
will  not  defeat  a  recovery. 

iBhauok,  J.,  di88ent8.) 

(June  20,  1889.) 

ERROR  to  the  Circuit  Court  for  Hancock 
County  to  review  a  judgment  affirming 
a  judgmenit  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to 

*Headnotes  by  the  Court. 


recover  damages  for  injuries  caused  bj  an 
explosion  of  nitroglycerine.    Affirmed. 

Statement  by  Bradbury,  Ch.  J.: 
This  action  was  commenced  before  &  jus- 
tice of  the  peace  by  the  defendant  in  error 
to  recover  odf  the  plaintiff  in  error  damages 
suffered  on  account  of  an  explosion  of  a. 
magazine  of  nitroglycerine  owned  by  the  lat- 
ter. The  plaintiff  in  error  prevailed  before 
the  magistrate,  and  the  cause  was  appealed 
to  the  court  of  common  pleas,  where  the 
plaintiff  in  error  again  prevailed.  The 
cause  was  then  carried  to  the  circuit  oourt 
on  error,  where  the  judgment  of  the  court 
of  common  pleas  was  reversed,  and  a  judg- 
ment rendered  for  the  defendant  in  error  for 
the  damages  it  had  sustained;  whereupon 
proceedings  were  instituted  in  this  court  to 
reverse  the  judgment  of  the  circuit  courts 
The  facts  will  t^  stated  in  the  opinion. 

Mr.  Georse  H.  Pl&elps,  for  plaintiff  in 
error : 

One  very  important  distinction  in  fact  be- 
tween the  case  at  bar  and  Rylands  v.  Fletch- 
er, L.  R.  3  H.  L.  330,  is  found  in  the  fact 
that  in  this  case  there  was  not  the  slightest 
element  of  trespass. 

The  same  distinction  pervades  all  the  Ohio 
cases  which  in  any  degree  involved  the  prin- 
ciple or  in  which  reference  to  the  English 
case  is  made. 


NoTB. — Fo^  note  on  negligence  in  the  manu- 
facture and  storage  of  explosives,  see  Judson  v. 
Giant  Powder  Co.  (Cal.)  29  L.  R.  A.  718.  See 
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niso  Rudder  v.  Koopmann  (Ala.)  87  L.  R.  A. 
489;  and  Kinney  v.  Koopmann  (Ala.)  37  Lb.  R. 
A.  407. 


i89e. 


Bradford  Glyorrine  Co.  v.  St.  Mart's  Woolen  Mfo.  Co. 


659 


Tiffin  V.  McCormaok,  34  Oliio  St.  638,  32 
Am.  Rep.  408 ;  Ohio  Gas  Fuel  Co.  v.  AndretoSy 
50  Ohio  St.  695.  29  L.  R.  A.  337;  Defiance 
Water  Co.  v.  Olinger,  64  Ohio  St.  632,  32  L. 
R.  A.  730. 

There  is  a  manifest  distinction  in  princi- 
ple, and  upon  authority,  between  the  im- 
pounding and  presence  of  a  dangerous  and 
menacing  substance  for  the  purely  personal 
convenience  of  the  owner,  and  the  presence 
of  an  equally  dangerous  agency  having  an 
element  of  public  utility  in  -tiie  oommuiuty  in 
which  it  is  kept. 

Webb's  Pollock,  Torts,  608,  609. 

N^ligence  must  be  the  basis  of  liability 
for  injury  resulting  from  an  explosion. 

7  Am.  &  £ng.  Enc.  Law,  p.  517,  notes; 
Webb's  Pollock,  Torts,  164,  notes;  Cooley, 
Tortfl,  689-694;  Losee  v.  Buchanan,  51  N.  Y. 
476,  10  Am.  Rep.  623. 

Messrs.  Cnlliton  A  Smitli  and  J.  H. 
Qoeke,  for  defendant  in  error: 

One  who  takes  and  keeps  upon  his  own 
premises  material  or  substance  which  in  it- 
self is  dangerous  and  liable  to  explode  and 
do  injury  to  person  or  property  on  adjoin- 
ing premises,  or  on  premises  in  the  neighbor- 
hcwd  or  vicinity,  and  it  does  explode,  is  liable 
in  damages  for  the  injury  directly  caused 
thereon  by  such  explosion,  without  proof  of 
negligence  in  storing  or  caring  for  such  ma- 
terial or  substance. 

Fletcher  v.  Rylan^s,  L.  R.  1  Exch.  265,  1 
English  Ruling  Cases,  235 ;  Tiffin  v.  McCor- 
mack,  34  Ohio  St.  638,  32  Am.  Rep.  408; 
Hay  V.  Cohoes  Co.  2  N.  Y.  159,  51  Am.  Dec. 
279;  Tremain  v.  Cohoes  Co,  2  N.  Y.  163,  51 
Am.  Dec.  284;  Mc Andrews  y.  Collerd,  42  N. 
J.  L.  189,  36  Am.  Rep.  509 ;  Judson  v.  (Hani 
Powder  Co.  107  Cal.  549,  29  L.  R.  A.  718; 
Moak^s  Underbill,  Torts,  12,  13;  Addison, 
Torts,  308;  Colton  v.  Onderdonk,  69  Cal.  155, 
58  Am.  Rep.  666;  Myers  v.  Malcolm,  6  Hill, 
292,  41  Am.  Dec.  744;  Wood,  Nuisances,  142 ; 
Mairs  v.  Manhattan  Real  Estate  Asso.  89  N. 
Y.  498;  Cahill  y.  Eastman,  18  Minn.  324,  10 
Am.  Rep.  184. 

It  is  not  material  that  the  glycerine  com- 
pany was  ufiing  its  land  in  a  lawful  or  ordi- 
nary or  usual  way. 

Wilson  V.  New  Bedford,  108  Mass.  261,  11 
Am.  Rep.  352 ;  Heeg  y.  Licht,  80  N.  Y.  579, 
36  Am.  Rep.  654. 

It  matters  not  whether  it  is  a  trespass  or 
a  nuisance,  the  liability  is  the  same,  and  one 
who  handles  this  dangerous  substance  must 
see  to  it  that  it  does  no  mischief. 

Hay  y.  Cohoes  Co.  2  N.  Y.  159,  51  Am. 
Dec.  279 ;  Carman  v.  Steubenville  d  I.  R.  Co. 
4  Ohio  St.  417. 

Bradbury,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  cause  was  submitted  to  the  court  of 
common  pleas  on  the  following  agreed  state- 
ment of  facts :  **It  is  hereby  Stipulated  that 
this  case  will  be  submitted  to  the  court  upon 
the  following  statement  of  facts  as  the  evi- 
dence in  this  case :  Plaintiff  is  a  corporation 
organized  under  the  laws  of  Ohio,  and  the 
owner  of  real  estate  whereon  buildings  are 
erected  in  the  village  of  St.  Marys,  Auglaize 
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county,  Ohio,  and  was  such  at  all  times  stat- 
ed in  the  petition  filed  in  this  action.  The 
defendant  is  a  partnership  organized  for  the 
purpose  of  doing  business  in  the  state  of 
Ohio,  and  owning  property  therein.  On  or 
about  January  25,  a.  d.  1896,  the  defendant 
was  the  owner  of  a  magazine  and  contents 
containing  about  50  quarts  of  nitroglycerine 
used  by  the  defendant  in  its  business  of  man- 
ufacturing, storing,  and  vending  nitroglycer- 
ine, which  magazine  was  situated  on  a  tract 
of  land  belonging  to  one  W.  G.  Kishler,  and 
situated  something  over  a  mile  weet  of  the 
buildings  so  own^  by  the  plaintiff  in  St. 
Marys,  Ohio,  and  situated  about  one  fourth 
of  a  mile  distant  from  the  corporation  line 
of  the  village  of  St.  Marys,  Auglaize  county, 
Ohio.  That  on  or  about  said  25th  day  of 
January,  a.  d.  1896,  while  one  of  the  de- 
fendant's servants  was  upon  the  premises 
upon  which  said  magazine  was  located,  en- 
gaged in  transferring  about  750  quarts  of  ni- 
troglycerine from  a  wagon  loaded  with  same 
to  said  magazine,  the  said  nitroglycerine 
stored  therein,  and  also  the  same  upon  the 
wagon  aforesaid,  from  some  cause  unknown 
to  said  defendant,  exploded  with  great  force 
and  concussion,  causing  vibrations  in  the  at- 
nwsphere  sufficient  in  power  and  violence  to 
break,  shatter,  and  destroy  three  plate  glass 
and  three  common  glass  in  the  buil£nge 
owned  by  the  plaintiffs  aforesaid,  of  the 
value  of  $244.10,  by  reason  of  which  explo- 
sion and  the  breaikage  of  said  glass  the  plain- 
tiffs were  injured  and  damaged  to  the  ex- 
tent aforesaid.  That  nitroglycerine  is  a 
dangerous  substance,  and  likely  to  explode. 
That  demand  of  payment  of  said  sum  has 
been  made  by  the  plaintiff  to  the  defendant, 
and  payment  thereof  has  been  refused." 

This  agreed  statement  of  facts  does  not 
show  that  the  plaintiff  in  error  violated  any 
statute  of  the  state,  or  was  in  any  degree  neg- 
ligent iif  handling  or  storing  the  explosive 
substance  involvea.  It  was  nitroglycerine,  a 
well-known  and  highly-explosive  agency, 
which  the  agreed  statement  of  facts  shows 
"is  a  dai^erous  substance,  and  likely  to  ex- 
plode." Is  one  who  brings  upon  his  own 
premises  such  agency  liable  for  damages 
caused  by  its  exploding,  although  such  owner 
is  not  chargeable  with  either  want  of  care 
or  an  unlawful  act  in  connection  with  the 
casualty  ?  This  exact  question  has  not  here- 
tofore been  considered  by  this  court,  although 
a  number  of  cases  have  been  decided  by  the 
court  that  bear  a  general  resemblance  to  it. 
Ohio  Oas  Fuel  Co.  v.  Andrews,  50  Ohio  St. 
095,  29  L.  R.  A.  337 ;  Defiance  Water  Co.  v, 
dinger,  54  Ohio  St  532,  32  L.  R.  A.  736; 
Tiffin  V.  McCormack,  34  Ohio  St.  638,  32 
Am.  Rep.  408.  The  tendency  of  these  cases 
is  towards  holding  the  parties  charged  with 
the  management  of  dangerous  substances  to 
a  strict  liability.  In  Tiffin  v.  McCormack, 
34  Ohio  St.  638,  32  Am.  Rep.  408,  this  court 
held:  "Where  the  owner  of  a  stone  quarry, 
by  blasting  with  gunpowder,  destroys  the 
buildings  of  an  adjoining  landowner,  it  is  no 
defense  to  show  that  ordinary  care  was  ex- 
ercised in  the  manner  in  which  the  quarry 
was  worked."    And  the  same  view  of  the  liar 
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bility  of  one  who,  by  blasting  rocks,  cast 
fragments  thereof  against  the  house  of  an- 
other, was  taken  by  the  court  of  appeals  of 
New  York  in  the  cases  of  Hay  v.  Cohoes  Co, 
2  'N.  Y.  159,  51  Am.  Dec.  279,  and  Tremain 
V.  Cohoes  Co.  2  N.  Y.  1(53,  51  Am.  Dec.  284. 
Th  court  in  the  first  case  decided  that  "the 
defendants,  a  corporation,  dug  a  canal  upon 
their  own  land  for  the  purposes  authorized 
by  their  charter.  In  90  doing  it  was  neces- 
sary to  blast  rocks  with  gunpowder,  and  the 
fragments  were  thrown  against  and  injured 
the  plaintiff's  dwelling  upon  lands  adjoining. 
Held,  that  the  defendants  were  liable  for  the 
injury,  although  no  negligence  oi*  want  of 
skill  in  executing  the  work  was  alleged  or 
proved.**  And  in  the  second  case  that  "the 
defendants  dug  a  canal  upon  their  own  land, 
and  in  executing  the  work  bla&ted  the  rocks 
so  as  to  cast  the  fragments  against  the 
plaintiff's  house  on  contiguous  lands.  Held, 
m.  an  action  on  the  case  brought  to  recover 
damages  for  the  injury,  that  evidence  to  show 
the  work  done  in  the  most  careful  manner 
was  inadmissible,  there  being  no  claim  to  re- 
cover exemplary  damages,  and  the  jury  hav- 
ing  been  instructed  on  the  trial  to  render 
their  verdict  for  actual  damages  only." 
Goun^  for  plaintiff  in  error  contend  that 
in  respect  of  the  matter  under  consideration 
the  analogy  between  the  act  of  blasting  rock 
on  one's  premises  and  storing  a  dangerous 
explosive  thereon  is  not  close.  In  the  one 
case  the  damage  is  caused  by  fragments  of 
rock  being  hurled  upon  or  against  the  prop- 
erty injured,  while  in  the  other  case  the  dam; 
age  is  caused  by  violent  atmospheric  vibra- 
tions from  the  explosion.  If,  however,  the 
explosion  caused  fragments  of  the  building 
wherein  the  explosive  material  was  stored, 
or  other  solid  substance,  to  be  thrown 
against  the  property  injured,  thereby  pro- 
ducing damage,  the  analogy  might  be  more 
easily  perceived.  True,  it  might  be  taid  that 
in  the  one  case  the  party  to  be  charged  was 
actively  engaged  in  the  work  that  caused  the 
injury,  while  in  the  other  ease  he  was  simply 
using  the  premises  to  store  the  dangerous 
substance,  not  intending  that  it  should  ex- 
plode. These  distinctions,  however,  do  not 
Fieem  to  be  material.  The  right  of  the  owner 
of  a  stone  quarry  to  blast  rock  therefrom 
where  that  is  necessary  to  a  profitable  use  of 
his  property,  or  the  right  of  one  to  make  an 
excavation  of  any  kind  on  his  own  property 
where  blasting  is  a  proper  and  usual  mode 
to  accomplish  the  owner's  purpose,  would 
seem  to  be  of  as  high  and  perfect  a  charac- 
ter as  is  the  right  of  an  owner  to  use  his 
premises  as  a  storehouse  for  explosive  sub- 
stances. Upon  what  principle  should  an 
owner  of  property  hold  it  subject  to  the  right 
of  another  to  store  on  his  own  premises  ad- 
jacent to  it  nitroglycerine,  but  not  subject 
to  the  right  of  that  other  to  blast  rock?  If 
one  may  store  nitroglycerine  on  his  own 
premises,  and  not  be  liable  to  adjacent  prop- 
erty for  damages  caused  by  its  exploding  un- 
less he  has  been  negligent,  while  in  the  case 
of  the  owner  of  the  quarry  the  latter  is  li- 
able for  am  injury  to  an  adjacent  property 
resulting  from  blasting,  although  free  from 
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negligence,  then  it  is  plain  that  the  adjacent 
proprietor  holds  his  property  in  the  one  case 
subject  to  the  right  of  his  neighbor  to  store 
a  dangerous  explosive,  but  not  to  the  right 
of  his  neighbor  to  blast  rock.  In  the  firdt 
supposed  case  the  liability  grows,  not  out  of 
the  storing  of  the  dangerous  explosive,  but 
out  of  the  negligence  of  the  person  storing 
it,  while  in  the  last  supposed  case,  the  lia- 
bility springs  from  the  manner  in  which  the 
property  is  used ;  i.  e.,  the  blasting  and  negli- 
gence need  not  be  shown.  If,  in  the  latter 
instance,  the  party  blastiqg  is  liable  for  in- 
juries that  resulted  from  his  act,  howerer 
careful  he  may  have  been,  the  reasons  for 
absolving  the  former  from  liability,  unless 
he  has  been  negligent,  are  not  apparent. 
The  blasting  doubtless  is  a  menace  to  adja- 
cent property,  but  so  is  the  storing  of  a  high- 
ly explosive  substance. 

Tn  this  case  the  premises  on  which  the  ex- 
plosive substance  was  stored  and  the  prem- 
ises an  which  the  building  that  was  injured 
stood  do  not  appear  to  have  been  adjacent. 
They  were  a  mile  apart,  and,  for  anything 
that  appears  in  the  record,  many  pcu'oels  of 
real  estate  owned  by  third  persons  mky  have 
intervened.     That,  however,  does  not  seem  to 
be  material  either.     One   who,    in   blasting 
rock,  should  cast  fragments  across  a  strip  of 
adjacent    land    own^    by    a    third    person 
against  the  windows  iA  a  more  remote  pro- 
prietor would  hardly  be  heard  to  say  in  de- 
fense of  his  act  that  the  property  injured 
was  not  adjacent.    Whatever  duty  he  owed 
to  his  neighbor  extended  equally  to  all  who 
might  fall  within  the  lines  of  danger.     So  it 
would  seem  that  in  the  case  of  explosives  the 
right  of  all  within  the  circle  of  danger  should 
be  equal,  irrespective  of  whether  the  prop- 
erty injured  was  adjacent  to  the  premises 
upon  which  the  material  was  stored.  The  lia- 
bility of  one  who,  for  his  own  purpose,  brings 
upon  his  own  premises  substances  dangerous 
to  others  if  not  kept  under  control,  was  ex- 
haustively discussed  by  the  judges  of  Eng- 
land in  the  case  of  Fletcher  v.  Rylands,  L. 
R.  1  Exch.  265,  and  afterwards,  on  a  review 
of  the  case,  in  the  House  of  Lords  ( L.  R.  3  H. 
L.  330).    In  the  exchequer  chamber  Justice 
Blackburn,  in  giving  judgment,  employed  the 
following  language:     "We  think   that   the 
true  rule  of  law  is  that  the  person  who,. for 
his  own  purposes,  brings  on  his  lands,  and 
collects  and  keeps  there,  anything  likcJy  to 
do  mischief  if  it  escapes,  must  keep  it  in  at 
his  peril,  and,  if  he  does  not  do  so,  is  prima 
facie  answerable  for  all  the  damage  which  is 
the  natural  consequence  of  its  escape.     He 
can  excuse  himself  by  showing  that  the  es- 
cape was  owing  to  the  plaintiff's  default,  or, 
perhaps,  that  the  escape  was  the  consequence 
of  via  major,  or  the  act  of  God ;  but,  as  noth- 
ing of  this  sort  exists  here,  it  is  unnecessarr 
to  inquire  what  excuse  would  be  sufficient. 
The  general  rule,  as  above  stated,  seems,  on 
principle,  just.    The  person  whose  grass  or 
corn  is  eaten  down  by  the  esoapinff  cattle  of 
his  neighbor,  or  whose  mine  is  flooded  by  the 
water  from  his  neighbor's  reservoir,  or  whose 
cellar  is  invaded  by  the  filth  of  his  neighbor's 
privy,  or  whose  habitation  is  made  unhealthy 
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by  the  fumes  and  noisome  vapors  of  his  neigh- 
bor's alkali  works,  is  dammtied  without  any 
fault  of  his  own ;  and  it  seems  but  reasonable 
and  just  that  the  neighbor  who  haA  bix>ught 
something  on  his  own  property  which  was 
not  naturally  there,  harmless  to  others  so  long 
a.s  it  is  confined  to  his  own  property,  but 
which  he  knows  to  be  mischievous  if  it  gets 
on  his  neighbor's,  should  be  obliged  to  make 
good  the  damage  which  endues  if  he  does  not 
succeed  in  confining  it  to  his  own  property. 
But  for  his  act  in  bringing  it  there  no  mi^ 
chief  could  have  accrued,  and  it  seems  but 
just  that  he  should,  at  hifi  peril,  keep  it  there 
so  that  no  mischief  may  accrue,  or  answer 
for  the  natural  and  anticipated  consequences. 
And  upon  authority  this,  we  think,  is  estab- 
lished to  be  the  law  whether  the  things  so 
brought    be    beasts,    or    water,  or  filth,  or 
stenches."     This  language  wafi  approved  in 
the  House  of  Lords  when  the  cause  came  up 
for  consideration  there,  Lord  Cran worth  say- 
ing:    **My  lords,  I  concur  with  my  noble  and 
learned  friend  in  thinking  that  the  rule  of 
law    was    correctly    stated    by    Mr.  Justice 
Blackburn  in  delivering  the  opinion  of  the 
exchequer  chamber.     If  a  person  brings  or 
accumulates  on  his  land  anything  which,  if 
it  should  escape,  may  cause  damage  to  his 
neighbor,  he  does  so  at  his  peril.     If  it  does 
es(upe,  and  cause  damage,  he  is  responsible, 
however  careful  he  may  have  been,  and  what- 
ever precautions  he  may  have  taken  to  pre- 
vent the  damage."     The  doctrine  in  this  case 
(Fletcher  v.  Rylands,  L.  R.  1  Exch.  265).  has 
not  been  accepted  by  some  of  the  courts  of 
this  country      ( Marshall  v.  Welwood,  38  N. 
J.  L.  330,  20  Am.  Rep.  394 ;  Sweit  v.  Cutta, 
50  N.  H.  439,  9  Am.  Rep.  276 ;  Pennsylvania 
Coal  Co.  V.  Sanderson,  113  Pa.  126,  67  Am. 
Rep.  446;  Losee  v.  Buchanan,  61  N.  Y.  476, 
10  Am.  Rep.  623),  but  has  been  approved  in 
Shipley  V.  Fifth  Associates,  106  Mass.  194, 
8  Am.  Rep.  318;  Oorham  v.  Gross,  125  Ma»s. 
232,  28  Am.  Rep.  224;  Mears  v.  Dole,  135 
Mass.  510;  Cahill  v.  Eastman,  18  Minn.  324 
(Gil.  292),  10  Am.  Rep.  184.     In  the  case 
above  cited  from  New  York, — Losee  v.  Bu- 
chanan, 51  N.  Y.  476,  10  Am.  Rep.  623,— 
and  that    from    New    Jersey, — Marshall  v. 
Welwood,  38  N.  J.  L.  339,  20  Am.  Rep.  394, 
— a  casualty  occurred  from  an  explosion  of 
steam  boilers. 

To  my  mind,  the  analogy  between  the  act 
of  storing  so  highly  explosive  and  dangerous 
an  agency  as  nitroglycerine  on  one's  prem- 
ises and  that  of  conducting  a  business  there- 
on, which  requires  for  its  succe^'sful  opera- 
tion the  use  of  steam,  is  not  complete,  al- 
though each  is  an  explosive.  Doubtless  both 
are  dangerous  agencies,  when  control  over 
them  is  lost.  The  use  of  steam  has,  however, 
so  generally  been  employed  in  every  pro- 
ductive industry  that  every  owner  of  real 
property  may  reasonably  be  held  to  contem- 
plate the  oontingency  of  its  being  employed 
upon  adjacent  premises,  and  to  enjoy  his 
property  subject  to  that  risk.  In  a  great 
city  like  New  York  or  Chicago,  where  numer- 
ous and  varied  industrie^s  are  conducted, 
there  aVe  doubtless  many  thousands  of  places 
where  steam  is  employed.  The  entire  popu- 
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lation  of  such  a  city  is  interested,  and  most 
of  them  directly  or  indirectly  benefited,  by 
these  industries.  Large  numbers  of  them  la- 
bor by  day  in  factories  where  steam  fur- 
nishes the  motive  power,  and  many  of  them 
sleep  at  night  in  buildings  containing  engines 
in  active  operation.  The  modern  steam  boil- 
er and  engine  cannot  be  said  to  be  such  a 
menace  to  property  and  human  life  as  to  con- 
stitute a  nuisance  per  se.  They  cannot,  as 
such,  be  driven  from  tiie  centers  of  popula- 
tion. Not  so,  however,  with  guppowder  and 
nitroglycerine.  These  latter  agencies,  on  ac- 
count of  their  dangerous  character,  may  be, 
and  usually,  if  not  universally,  are,  driven 
into  the  suburbs  of  towns  and  cities,  remote 
from  human  habitations  and  valuable  struc- 
tures. Under  the  circumstances  that  sur- 
round the  productive  arts  and  industries  of 
to-day,  a  modification  of  the  strict  rule  of 
liability  in  favor  of  those  who  employ  steam 
in  such  arts  or  industries  may  not  be  incon- 
sistent with  its  assertion  against  those  who 
store  gunpowder  and  nitroglycerine,  or  blast 
rocks,  adjacent  to  the  property  of  others. 
That  public  policy  which  seeks  to  secure  the 
welfare  of  the  many  may  demand  such  modi- 
fication. Whether  upon  such  grounds,  or  for 
any  other  reasons,  such  a  modification  of  the 
rule  should  obtain  in  the  oa,se  for  the  use  of 
steam  is  not,  of  course,  before  the  court,  and 
the  question  is  only  considered  in  this  brief 
way  to  show  that  there  may  be  no  irrecon- 
cilable conflict  between  the  cases  that  have 
absolved  the  owners  of  boilers  from  liability 
for  the  consequences  of  an.  explosion  occur- 
ring without  their  fault,  and  the  conclusions 
reached  by  us  in  the  case  under  considera- 
tion. Doubtless,  gunpowder,  nitroglycerine, 
and  other  dangerous  explosives  are  useful 
agencies  in  many  industries,  as  well  a« 
steam;  but  conceding  that,  in  the  case  of 
steam  boilers,  the  extensive  and  varied  uses 
to  which  steam  is  devoted,  and  the  compara- 
tively slight  danger  arising  from  its  use, 
require,  on  principles  of  public  policy,  which 
regards  the  interests  of  the  great  body  of  the 
people,  that  every  owner  of  real  property 
should  be  held  to  posisess  it  subject;  to  the 
right  of  his  neighbor  to  erect  a  nuunufactory 
and  employ  steam  on  adjacent  premises,  yet 
it  does  not  necessarily  follow  that  such  owner 
should  po6fiP5?s  his  property  also  subject  to 
the  right  of  his  neighbor  to  ereot  a  powder  or 
nitroglycerine  magazine  in  his  vicinity.  The 
existence  of  a  manufacturing  establishment, 
although  it  employ  steam  as  a  motive  power, 
may  be,  and  doubtless  is,  in  many  instances, 
a  positive  benefit  to  real  property  in  its 
vicinity,  and  instead  of  diminishing  may  en- 
hance its  value;  while,  on  the  contrary,  the 
erection  and  use  of  a  nitroglycerine  maga- 
zine could  have  no  other  than  a  disastrous  ef- 
fect on  the  value  of  all  real  property  in  its 
vicinity.  We  think,  therefore,  the  right  to 
maintain  the  former  may  be  placed  upon 
grounds  that  cannot  apply  to  the  latter.  The 
general  doctrine  upon  t.he  subject  stated  in 
Fletcher  v.  Rylands,  supra,  seems  to  be  just 
and  f  lir  in  its  general  operation.  The  sylla- 
bus of  that  case,  qa  announced  by  the  House 
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of  Lords  (L.  R.  3  H.  L.  330),  seems  to  recog- 
nize a  distinction  in  this  respect  between  an 
ordinary  and  an  extraordinary  use  of  his 
premises  by  their  owner;  and,  had  that 
learned  tribunal  then  had  before  it  a  case 
where  damages  were  sought  on  account  of  in- 
juries resulting  from  an  explosion  of  a  steam 
boiler  in  a  manufacturing  establishment,  it 
might  have  denied  the  liability  in  the  ab- 
sence of  proof  of  negligence,  on  the  ground 
that  the  owner  was  using  his  premises  in  an 
ordinary  manner.  But,  whatever  might 
bave  been  done  by  the  House  of  Lords  in  the 
case  supposed,  we  are  of  the  opinion  that  the 
storing  of  nitroglycerine  should  be  deemed 
to  be  an  extraordinary  and  unusual  use  of 
property,  and  we  can  see  no  principle  upon 
which  an  exception  to  the  general  doctrine 
laid  down  in  Fletcher  v.  Rylands,  L.  R.  1 
Exch.  265,  can  be  held  to  exist  in  favor  of 
one  who  stores  upon  his  own  premises  that 
or  any  other  dangerous  explosive. 
Judgment  affirmed. 

Shanek,  J.,  dissents. 


Village  of  St.  BERNARD  e*  al.,Plff8.  in  Err., 

V. 

KEMPER  et  al. 
(60  Ohio  St.  244.) 


*1.  In  this  state,  taxes  and  assess- 
ments are  levied  npon  the  corpus  of 
real  property,  and  not  upon  the  titles  by 
which  the  same  may  be  held,  unless  otherwise 
provided  by  statute. 

2.  The  lessee  in  possession  nnder  a 
lease  of  real  property  for  ninety-nine 
years,  renewable  forever,  the  property 
standing  in  his  name  for  taxation,  is  so  far 
the  ovtmer  of  such  property  as  to  authorise 
him  to  subscribe  a  petition  for  street  im- 
provements, under  |  2272,  Rev.  Stat. ;  and 
In  such  case  the  signature  of  the  lessor  to 
such  petition  is  not  required  in  order  to  au- 
thorize an  assessment  against  the  corpus  of 
such  property. 

(May  9,  1899.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  (Ik>mmon  Pleas 
in  favor  of  plaintiffs  in  a  suit  brought  to  en- 
join the  collection  of  certain  assessments  for 
street  improvements.    Reversed. 

Statement  by  Bnrket,  J.: 

On  the  23d  day  of  September,  1893,  the  de- 
fendants in  error  leased  a  certain  tract  of 
land  adjoining  the  village  of  St.  Bernard,  in 
Hamilton  county,  to  one  Henry  Bostwick,  by 
a  written  lease  duly  executed,  for  ninety-nine 
years,  renewable  forever,  upon  a  considera- 
tion of  a  ground  rent  to  be  paid  from  time 
to  time,  aim  in  default  the  lien  for  rent  to  be 

*Headnote8  by  the  Court. 

Note. — For  999-year  lease,  as  distinguished 
from  sale,  see  Morrlsoo  v.  St.  Paul  &  N.  P.  R. 
Co.  (Minn.)  30  L.  R.  A.  546. 
45  L.  R.  A. 


foreclosed,  and  leasehold  interest  be  sold. 
The  lease  was  duly  recorded,  and  the  lands 
transferred  to  said  Henry  Bostwick,  and  the 
same  stood  in  his  name  for  taxation,  and  pos- 
session was  delivered  to  him,  and  by  him  re- 
tained thereafter.  The  lease  coirtained  a 
privilege  of  purchase  a;t  any  time  during  the 
term  thereof,  and  contained  the  further  pro- 
vision that  the  lessee  should  pay  all  taxes 
and  assessments  that  might  thereafter  be 
levied,  charged,  or  rated  against  said  prem- 
ises. Said  Henry  Boetwick  caused  said 
lands  to  be  laid  out  into  village  lots,  and  ded- 
icated certain  streets  to  the  public,  and  tlie 
village  accepted  the  plat,  and  tiie  streets  were 
duly  opened,  and  used  as  public  streets. 
Afterwards,  and  while  said  lessee  was  still 
the  holder  of  many  lots  bounding  and  abut- 
ting upon  the  said  street*,  he,  with  other  own- 
ers of  property  bounding  and  abutting  on  said 
streets,  signed  petitions  directed  to  Lhe  coun- 
cil of  said  village,  as  provided  in  §  2272,  Rev. 
Stat.,  for  the  improvement  of  the  streets  and 
avenues  in  said  petition  mentioned  and  de- 
scribed, by  grading  the  roadbed,  setting  the 
necessary  curbs  and  gutters  along  the  entire 
length  thereof,  and  construoting  the  neces- 
sary culverts  and  drains,  macadamizing  and 
graveling  the  roadway,  and  building  neces- 
sary retaining  walls;  and,  further,  that  the 
whole  cost  of  such  improvement  be  assessed 
per  front  foot  upon  the  lots  bounding  and 
abutting  on  said  streets,  and  to  be  collected 
in  ten  annual  instalments.  In  said  petition 
said  Henry  Bostwick  represented  himself  as 
the  owner  of  said  lots  so  bounding  and  abut- 
ting on  said  streets.  Said  petitions  having 
been  regularly  presented  to  the  council,  it 
duly  acted  upon  the  same,  and  passed  the 
proper  resolutions  and  ordinances,  and 
caused  the  said  streets  to  be  improved,  as 
asked  for  in  the  said  petitions,  and  assessed 
the  cost  and  expenses  thereof  against  the 
abutting  property  by  the  foot  front,  payable 
in  ten  annual  instalments.  After  tne  said 
streets  had  been  improved,  and  the  assess- 
ments made,  said  lessee  all  the  while  being 
the  holder  of  said  lots  under  his  said  lease, 
the  defendants  in  error  instituted  proceedings 
in  the  court  of  common  pleas  to  sell  said 
leasehold  estate  for  the  payment  of  arrear- 
ages of  ground  rent  reserved  in  said  lease, 
and  said  leasehold  estate  was  duly  sold  at 
sheriff's  sale,  bid  in  by  said  defendants  in  er- 
ror, sale  confirmed,  and  deed  made  and  de- 
livered by  the  sheriff.  Thereupon  the  de- 
fendants in  error  commenced  their  action  in 
the  court  of  common  pleas  against  said  vil- 
lage^ the  county  auditor,  and  the  county 
treasurer,  seeking  to  enjoin  the  oolleetion  of 
so  much  of  said  assessment  as  exceeded  one 
fourth  of  the  value  of  said  lots  after  the  com- 
pletion of  said  improvements,  and  averred 
in  their  petition  that  they  did  not  si^  the 
petition  for  said  improvements,  which  fact 
was  conceded.  To  the  said  petition  the  said 
village  filed  its  answer,  and  in  the  second 
and  third  defenses  averred  the  facts  afore- 
said, to  which  the  defendants  in  error  de- 
murred, and  the  circuit  court  sustained  the 
demurrer,  to  which  the  village  eficcepted. 
There  were  also  defenses  numbered  4  aad  5, 
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tx>  which  demurrers  were  Austained,  but,  in 
the  view  taken  by  the  court  upon  th-e  main 
question,  they  become  immaterial.  The  ac- 
tion was  tried  on  appeal  in  the  circuit  court 
upon  the  petition  and  first  defense,  which 
raised  issues  as  to  the  petitions  signed  by 
some  of  the  defendants  in  error  as  to  certain 
lots,  and  as  to  certain  other  irregularities  in 
the  case,  and  a  judgment  was  rendered  in 
favor  of  the  defendanrts  in  error,  reducing 
the  assessment,  except  as  to  a  few  lots,  to  25 
per  cent  of  the  value  of  the  lots  after  the 
improvements  were  made.  The  circuit  court 
found  its  conclusions  of  fact  separate  from 
its  conclusions  of  law,  and,  a  motion  for  a 
new  trial  having  been  overruled  and  excep- 
tions taken,  the  plaintiffs  in  error  filed  their 
petition  in  this  court,  seeking  to  reverse  the 
judgment  of  the  circuit  court. 

Mr.  Samnel  B.  Hammel  for  plaintiffs  in 
error. 

Messrs.  Ed.  M.  Spangenberg,  John  L. 
Oasser,  and  A.  C.  Kaylor  for  defendants 
in  error. 

Bnrket,  J.,  delivered  the  opinion  of  the 
court: 

No  question  is  made  by  any  of  the  parties 
as  to  the  constitutionality  of  that  part  of  § 
2272,  Eev.  Stat.,  which  applies  to  corpora- 
tions in  counties  conttaining  a  city  of  the 
first  or  second  grade  of  the  firsit  class,  and 
therefore  that  question  has  not  been  consid- 
ered. Section  2272,  as  it  was  then,  is  as  fol- 
lows: "In  cities  of  the  first  grade  of  the 
first  class  when  a  petition  subscribed  by  any 
owner  or  owners  of  property  abutting  upon 
any  street  or  highway  of  any  description,  be- 
tween designated  points,  is  presented  to  the 
board  of  administration  for  the  purpose,  and 
in  other  cities  of  the  first  class,  or  in  corpo- 
rations in  counties  containing  a  city  of  the 
first  or  second  grade  of  the  first  class,  when 
a  petition  subscribed  by  three  fourths  in  in- 
terest of  the  owners  of  property  abutting 
upon  any  street  or  highway  of  any  descrip- 
tion, between  designated  points,  is  regular- 
ly presented  to  the  council  for  the  purpose, 
the  costs  of  any  improvement  of  such  street 
or  highway  may  be  assessed  and  collected  in 
equal  annual  instalments,  proportioned  to 
the  whole  assessment,  in  a  manner  to  be  in- 
dicated in  the  petition,  or,  if  not  so  indicated, 
then  in  the  manner  which  may  be  fixed  by 
council ;  and  the  interest  on  any  bonds  issued 
by  the  corporation  for  the  improvements,  to- 
gether with  the  annual  instalments  herein 
provided  for,  shall  be  assessed  upon  the 
property  so  improved;  but  when  lot  or  land 
of  one  who  did  not  subscribe  the  petition  is 
assessed  such  assessment  shall  not  exceed  25 
per  centum  of  the  value  of  his  lot  or  land  aft- 
er the  improvement  is  made;  provided,  that 
whenever  in  this  title  the  petition  of  the 
owners  of  property  is  required,  a  married 
woman  shall  have  the  same  authority  to  sign 
that  she  would  have  if  unmarried;  and  the 
guardians  of  infants  or  insane  persons  may 
sipn  such  petition  on  behalf  of  their  wards 
only  when  expressly  authorized  by  the  pro- 
hate  court  on  good  cause  shown." 
45  L.  R.  A. 


The  plaintiffs  in  error  contend  that  Mr. 
Bostwick,  the  lessee  for  ninety-nine  years, 
renewable  forever,  was  the  owner  of  the  prop- 
erty abutting  on  the  streets  in  question, 
within  the  meaning  of  this  section  of  the 
statute;  while  the  defendants  in  error  claim 
that  he  was  not  such  owner.  If  he  was  not 
such  owner,  the  judgment  of  the  circuit  court 
is  right;  Dut,  if  he  was  such  owner,  the  judg- 
ment is  wrong.  In  this  state,  taxes  and  as- 
sessments are  levied  and  assessed  upon  the 
corpus  of  real  estate,  and  not  upon  the  title 
by  which  the  same  may  be  held,  unless  other- 
wise provided  by  statute.  Section  2897  pro- 
vides that  where  lands  held  upon  permanent 
leases  are  taxed  in  the  name  of  the  lessee, 
and  are  allowed  to  become  delinquent,  and 
are  brought  to  sale  for  taxes,  the  sale  shall 
be  confined  to  the  rights  of  the  lessee,  if  the 
same  shall  be  sufficient  to  meet  the  tax,  inter- 
est, and  penalty  so  assessed  and  due.  This 
statute  undertakes  to  protect  the  inberesits  of 
the  owner  of  the  fee,  but  this  protection  ie 
given  only  in  case  the  interest  of  the  lessee 
shall  be  sufficient  to  pay  the  taxes.  If  not 
sufficient,  the  interests  of  the  owner  of  the 
fee  must  respond  to  make  up  the  deficiency. 
This  is  the  only  statute  on  the  subject,  and 
it  shows  the  policy  of  the  state  to  be  that 
the  state  must  have  its  taxes;  and,  while  it 
will  first  exhaust  the  interest  of  the 'lessee 
in  the  property,  the  state  will  require  full 
payment,  even  though  it  takes  the  whole 
property,  including  the  interest  of  the  lessor. 
While  this  is  the  rule  as  to  taxes,  the  same 
rule  obtains  as  to  assessments,  because  the 
statutes  provide  that,  when  assessments  are 
certified  to  the  auditor,  they  shall  be  collected 
the  same  as  other  taxes,  which  in  this  case 
would  be  by  a  sale  of  the  leasehold  estate,  if 
sufficient  to  pay  the  assessment,  and,  if  not 
sufficient,  then  by  a  sale  of  the  whole  prop- 
erty. It  is  urged  that  to  hold  the  lessee, 
under  such  a  lease^  to  be  the  owner,  would 
put  it  in  his  power  to  cause  an  assessment 
to  be  put  upon  the  property  to  an  amount 
greater  than  the  value  of  the  whole  proper- 
ty, and  thereby,  in  effect,  confiscate  the  es- 
tate of  the  lessor  to  the  public.  But  this 
consideration  is  not  of  sufficient  weight  to 
override  the  public  policy  of  the  state  as 
shown  by  its  statutes.  The  rules  of  taxa- 
tion are  prescribed  by  the  statutes,  and  per- 
sons must  make  their  contracts  with  refer- 
ence thereto ;  and  if  the  power  is  given  to  a 
lessee  to  deal  with  property  as  owner,  to  have 
it  stand  in  his  name  for  taxation,  the  lessor 
becomes  bound  by  the  acts  of  his  lessee,  and 
has  no  cause  for  complaint.  A  mortgagor  is 
regarded  as  the  owner  of  the  real  estate,  even 
though  the  mortgage  is  for  more  than  the 
value  of  the  land,  and  in  such  cases  the  mort- 
gagor may  sign  a  petition  as  owner  for  im- 
provements of  streets  and  avenues,  even 
though  the  assessments  should  exceed  the 
value  of  the  land,  and  thereby  cause  a  total 
loss  to  the  mortgagee.  As  the  lessee  in  this 
lease  is  bound  personally  for  the  payment  of 
the  taxes  and  asscn^sments,  it  must  be  pre- 
sumed that  he  would  not  sign  petitions  for 
improvemonts  reckles<?.ly,  for  tho  mere  pur- 
pose of  injuring  the  holder  of  the  fee;  and 


664 


Ohio  Supbemb  Court. 


Mat, 


the  same  is  true  of  a  mortgiigor.  He  is,  by 
statute,  made  personally  liable  for  the  assess- 
ments in  some  cases  to  the  amount  of  the 
value  of  the  abutting  property,  and  in  others 
to  the  cunount  of  25  per  cent  of  such  value, 
and  this  persoiial  liability  is  8ufficien<t  usual- 
ly to  deter  the  lessee,  as  well  as  the  mort- 
gagor, from  signing  petitions  for  improve- 
ments whose  cost  would  equal  or  exceed  such 
value  of  the  property.  This  personal  liabil- 
ity is  usually  a  sufficient  protection  to  the 
lessor  and  mortgagee,  but  cases  may  arise,  as 
in  the  case  at  ^r,  where  unforeseen  depres- 
sions take  place,  and  shrinkages  in  value  oc- 
cur, to  such  an  extent  as  to  wipe  out  all  prof- 
its, and  most,  if  not  all,  of  tho  capital ;  and 
in  such  cases  each  party  attempts  to  save 
himself  as  far  as  possible  from  the  wreck, 
and  to  shift  the  responsibility  upon  others, 
or  the  public.  In  this  case  vt  was  reason- 
ably expected  that  Mr.  Bostwick,  by  platting 
the  lands  and  improving  the  streets,  wY)uld 
not  only  be  able  to  pay  the  ground  rent,  but 
pay  the  assessments,  and  make  large  profits 
by  sales  of  lots.  But  by  reason  of  unforeseen 
causes,  all  this  failed,  and  there  is  a  loss  to  be 
borne  by  someone.  Shall  it  be  by  the  pub- 
lic, or  those  who  engaged  in  the  speculative 
venture?  The  defewiants  in  error  accepted 
the  promise  of  Mr.  Bostwick  to  pay  the  taxes 
and  assessments,  knowing  that,  if  he  failed 
to  pay  the  same,  the  real  estate  would  be  held 
therefor, — first  the  lea«»ehold  estate,  and,  if 
that  should  prove  insufficient,  then  the  whole 
property.  The  defendants  in  error  so  drew 
the  lease  as  to  enable  the  lessee  to  have  the 
property  stand  in  his  name  on  the  duplicate 


for  taxation  and  assessment,  and  now,  when 
a  loss  occurs  by  reason  thereof,  they  desire 
to  shirk  it  themselves,  and  throw  it  upon  the 
public.  VVe  think  the  loss  should  fall  upon 
those  who  engaged  in  the  speculation,  and 
not  upon  the  public;  and,  if  the  lot**  of  the 
defendants  in  error  are  a«i*o.Hsed  for  what  Mr. 
Bostwick  agreed  to  pay.  defendant**  must 
look  to  him  for  reimbursement.  We  tliunk 
that  Mr.  Bostwick  was  so  far  the  owner  of 
the  property  as  to  make  him  the  proper  per- 
son to  sign  the  petition  for  the  improvements 
and  that  the  signatures  of  the  lessors  were 
not  necessary.  Holding  the  lessee  uoder 
such  a  lease  to  be  the  owner  of  the  property 
under  said  §  2272  harmonizes  the  staitutea 
and  decisions  of  this  court  upon  the  sub- 
ject of  permanent  leases.  By  §  4181  such 
leases  are  subject  to  the  same  law  of  descent 
as  estates  in  fee  simple.  By  §§  5.374  and 
5375  such  leasehold  estates  are  regarded  as. 
real  estate,  and  subject  to  levy  and  <;ale  up- 
on execution  as  such,  and  are  bound  by  the 
lien  of  a  judgment  the  same  as  other  1and<. 
See  also  the  cases  of  Loring  v.  Mclendy,  11 
Ohio,  355,  and  Northern  Bank  v.  Roosa,  13- 
Ohio,  335.  The  case  of  Baltimore  v.  Boyd, 
64  Md.  10,  does  not  seem  to  throw  much  light 
upon  the  question^  as  in  that  case  the  lessee 
was  by  statute  made  the  owner  for  the  par- 
poses  of  signing  petitions  for  street  improve- 
ments. 

The  judgment  of  the  Circuit  Court  wiU  he 
reversed,  and  the  cause  remanded  to  that 
court,  with  instructions  to  overrule  the  de- 
murrer to  the  second  and  third  defenses,  and 
for  further  proceedings  according  to  law. 
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Walter  R.  SMITH,  Rettpt., 

V. 

City  of  BROOKLYN,  Appt, 

(160  N.  Y.  357.) 

Tlie  dralnlnir  of  the  nnderarronnd 
sources  of  a  surface  stream  by  pumping 
water  from  wells  to  supply  a  city  reservoir 
renders  the  city  liable  to  the  owner  of  the 
land  through  which  the  stream  naturally 
flows,  although  the  city  is  the  owner  of  the 
J  and  on  which  the  wells  are  located. 

(October  10,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  tJhe  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  affirming 
a  judgment  oif  a  Trial  Term  for  Queens  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alleged  unlawful 
draining  of  a  pond  belonging  to  plaintiff. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  John  "Wlialen  and  William  J^ 
Carr,  for  appellant: 

Tlie  owner  of  land  may  dig  ditches  or  sink 
wells,  or  in  any  other  manner  exercise  his 
dominion  over  his  own  land,  without  being 
liable  at  law  for  the  interception  of  any  un- 
derground percolating  waters  consequent 
upon  such  use  of  his  own  property. 

Kflis  V.  Duncan,  21  Barb.  230 ;  (Toodalc  ▼. 
Tuftle,  29  N.  Y.  459;  Pixley  v.  Clark,  35  N. 
Y.  520,  91  Am.  Dec.  72;  Delhi  v.  Toumans, 
45  N.  Y.  362,  6  Am.  Rep.  100;  Bloodgood  v. 
Ayers,  108  N.  Y.  400;  Van  Wpckltn  v. 
Brooklyn,  118  N.  Y.  424;  Covert  v.^Brooklyn, 
6  App.  Div.  73;  Acton  v.  Blundell,  12  Mees. 
&  W.  324 ;  Rawstron  v.  Taylor,  33  Eng.  L.  & 
Eq.  428;  BroadhetCt  v.  Ramshotham,  34  Eng. 
L.  &  Eq.  653 ;  Chasemore  v.  Richards,  7  H.  L. 
Ofts.  349:  Bradford  v.  Pickles  [1895]  A.  C. 
587 ;  Roath  v.  Driscoll,  20  Conn.  533,  52  Am. 
Dec.  352;  Broum  v.  Illius,  27  Conn.  84,  71 
Am.  Dec.  49 ;  Oreenieaf  v.  Francis,  18  Pick. 
117;  Davis  v.  fipaulding,  157  Mass.  431,  19 
L.  R.  A.  102;  Frazier  v.  Brown,  12  Ohio  St. 
294;   Haldeman  v.   Bruckhart,  45  Pa.  514, 


NOTR. — For  rights  in  subterranean  waters 
generolly,  see  Southern  P.  R.  Co.  v.  Dufour 
(Cal.)  19  L.  R.  A.  02,  and  note;  also  Willis  v. 
45  L.  R.  A. 


Perry  (Iowa)  26  L.  R.  A.  124  ;  Tampa  Water- 
works Co.  v.  Cline  (Tla.)  33  L.  R.  A.  376;  and 
Wheelock  v.  Jacobs  (Vt.)  43  L.  Jl.  A.  105 
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84  Am.  Dec.  511;  Wheatley  v.  Baugh,  26  Pa. 
528,  64  Am.  Dec.  721;  Ocean  Grove  Camp 
Meeting  Asso.  v.  Ashury  Park  Comrs.  40  N. 
J.  Eq.  447;  Southern  P.  R.  Co.  v.  Dufour, 
96  Cal.  616,  19  L.  R.  A.  92;  Basaett  v.  Salis- 
bury Mfg,  Co.  43  N.  H.  569,  82  Am.  Dec. 
179;  Stoett  v.  Cutis,  50  N.  H.  445,  9  Am. 
Rep.  276 ;  Phelps  v.  ^'oiclen,  72  N.  Y.  40,  28 
Am.  Rep.  93;  Paine  v.  Chandler,  134  N.  Y. 
385,  19  L.  R.  A.  99;  Chat  field  v.  Wilson,  28 
Vt.  49;  Walker  v.  Cronin,  107  Mass.  556; 
New  Albany  d  S.  B.  Co,  v.  Peterson,  14  Ind. 
112,  77  Am.  Dec.  60;  United  States  v.  Alex- 
ander, 148  U.  S.  180,  37  L.  e<L  415. 

A  municipal  corporaiion  using  its  own 
latnd  for  the  purpose  of  obtaining  a  water 
supply  for  its  inhabiitftnts  possesses  all  the 
rights  over  its  own  property  as  to  under- 
gix>und  percolating  waters  whioh  are  inci- 
dent to  tihe  rights  of  an  individual  owner 
over  his  own  soil. 

Chasemore  v.  Richards,  7  H.  L.  Cas.  349; 

Orand  Junction  Canal  Co.  v.  Shugar,  L.  R. 

6  Ch.  483;  Bradford  v.  Pickles  [1895]  A.  C. 

■687;  Proprietors  of  Mills  v.  Braintree  Water 

Supply  Co.  149  Mass.  478,  4  L.  R.  A.  272. 

Mr.  George  Wallace,  for  respondent: 

No  person  or  corporation  can  divert  a  sur- 
face stream  without  becoming  liable  for 
dajnageB  thereby;  the  method  of  the  diver- 
sion 18  of  no  consequence;  it  is  just  as  un- 
lawful to  divert  a  stream  by  suction  of  the 
-waters  from  beneath  it  as  it  would  be  by 
turning  the  waters  into  another  channel  at 
the  surface. 

Few  Wycklen  v.  Brooklyn,  118  N.  Y.  424; 
Bellinger  v.  New  York  C.  R.  Co.  23  N.  Y.  47 ; 
Goodale  v.  Tuttle,  29  N.  Y.  466;  Pixley  v. 
Clark,  35  N.  Y.  522,  91  Am.  Dec.  72;  Delhi 
V.  Youmans,  45  N.  Y.  362,  6  Am.  Rep.  100; 
Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am.  Rep. 
519;  Colrick  v.  Swinburne,  105  N.  Y.  603; 
Bloodgood  v.  Ayers,  108  N.  Y.  405;  Covert 
v.  Cranford,  141  N.  Y.  525;  Wheatley  v. 
Baugh,  26  Pa.  528,  64  Am.  Dec.  721;  Frazier 
v.  Brown,  12  Ohio  St.  294;  Roath  v.  Driscoll, 
20  Ckmn.  542,  62  Am.  Rep.  352;  Davidson  v. 
Boston  d  M.  R.  Co.  3  Gush.  91;  ^tna  Mills 
v.  BrooklinCj  127  Mass.  69;  Dexter  v.  Provi- 
dence Aqueduct  Co.  1  Story,  387;  Tampa 
Waterworks  Co.  v.  CHne,  37  Fla.  586,  33  L. 
R.  A.  376 ;  Valparaiso  City  Water  Co.  v. 
Dickover,  17  Ind.  App.  233;  Acton  v.  Blun- 
dell,  12  Meos.  &  W.  324 ;  Dickinson  v.  Orand 
Junction  Canal  Co.  7  Exoh.  282;  Raiostron 
V.  Taylor,  11  Exch.  381;  Bradford  v.  Pickles 
[1895]  A.  C.  587. 

Gray,  J.,  delivered  the  opinion  of  the 
court: 

lliis  action  was  brought  to  recover  dam- 
ages of  the  defendant  for  the  draining  of  a 
stream  and  pond  upon  the  plaintiff's  prem- 
ises. The  $^ream  had  existed  in  the  same 
channel  for  very  many  years,  and  the  plain- 
tiff, by  means  of  a  dam,  had  made  a  pond 
upon  his  premises.  He  had  made  use  of  both 
in  oonneotion  with  his  farming  operations, 
for  the  collection  and  sale  of  ice,  and  for  boat- 
building purposes.  The  defendiant,  at  a  dis- 
tance of  some  2,400  feet  to  the  south  of  the 
45  L.  R.  A. 


plaintiff's  pond,  had  constructed  an  aqueduct 
for  the  purpose  of  conducting  water  for  it» 
municipal  purposes,  and  supplied  the  water 
from  a  reservoir,  which  was  filled  by  means 
of  wells  and  pumps  upon  its  own  land.  The 
allegations  of  the  complaint,  which  charged 
the  defendant  with  draining  the  plaintiff's 
watercoui'se  and  pond,  and  wvth  thus  deprive 
ing  him  of  their  use,  were  denied  by  the  an- 
swer, and  upon  the  issue  made  by  the  plead- 
ings the  parties  went  to  trial.  There,  after 
the  plaintiff  hiad  given  in  evidence  the  facts 
upon  w'hich  he  relied  as  proving  or  tending 
to  prove  that  the  direct  cause  of  the  stream 
running  dry  was  in  the  draining  of  the  terri- 
tory by  the  defendanrt's  oomatruction  of  an 
exteni8ive  system  of  conduits,  wells,  and 
pumps  and  the  use  of  suction  power,  the  lat< 
ter  undertook  to  meet  the  plaintiff's  case  by 
the  tastimony  of  its  engineers  and  of  experts^ 
and  to  prove  that  the  draining  of  the  pond 
and  stream  were  due  to  causes  and  conditionB 
with  which  either  it  was  not  connected,  or 
for  which  it  could  not  be  held  responsible.  In 
submitting  the  case  to  the  jury,  the  trial 
judge  instructed  them  that,  upon  the  evi- 
dence, Jt  ^\'a3  for  them  to  determine  what  was 
the  cause  of  the  loss  of  Plater  in  the  plain- 
tiff's pond,  and  that,  if  the  defendant  did 
drain  it  for  its  purposes  by  the  operation 
of  its  pumi)6  and  conduits^  it  was  responsible 
to  the  plaintiff  for  the  damages  sustained. 
The  jury  re^turned  a  verdict  for  the  plaintiff, 
and  upon  appeal  to  the  appellate  divisdon 
fix>m  the  judgment  entered  thereon  that 
court  directed  an  affirmance  of  the  judgment 
by  an  order  which  recited  that  the  court  bad 
**unfiunimously  decided  that  the  verdict  of  the 
jury  is  supported  by  evidence."  That  de- 
cision has  conclusively  established  thait  the 
defendant's  aots  caused  the  diversion  and 
loss  of  waters  in  the  sitream  and  pond,  and  is 
not  subject  to  our  review. 

The  legal  question  of  the  defendant's  liar 
bilrty  to  respond  in  damages  in  such  an  ac- 
tion is  no  longer  one  which  should  be  regaixl- 
ed  as  open  to  discussion.  It  is  settled  by  ths 
decision  of  the  courts  of  this  srtate,  and  it  is 
the  rule  in  England  that  no  one  may  divert 
or  obstruct  the  natural  flow  of  a  stream  for 
his  own  benefit,  to  the  injury  of  another. 
Pixley  V.  CUirk,  35  N.  Y.  620,  91  Am.  Dec. 
72;  V(m  Wycklen  v.  Brooklyn,  118  N.  Y. 
424;  Covert  v.  Cranford,  141  N.  Y.  521; 
Chasemore  v.  Richards,  7  H.  L.  Cas.  349; 
and  Orand  Junction  Canal  Co.  v.  Shugar,  L. 
R.  0  Ch.  483.  The  right  to  the  use  and  en- 
joyment of  a  stream  of  water  running  in  a 
defined  and  natural  channel  jure  natures  ap- 
pertains to  the  ri.parian  landowners.  Shury 
V.  Pigott,  3  Bulst.  339;  Tyler  v.  Wilkinson, 
4  Mason,  397.  In  the  Van  Wycklen  Casc^ 
118  N.  Y.  424,  this  same  defendant,  by  sink- 
ing wells  and  pumping  water  into  its  reser- 
voir, had  caused  a  subsidence  of  the  ^vaters 
of  a  creek  by  whicTi  the  plaintiff  operated  a 
grist  mill,  and  a  recovery  of  damage«i  was 
sustained.  In  Orand  Junction  Canal  Co.*» 
Case,  1j.  R.  6  Ch.  483,  where  the  defense  was 
made  that  the  defendant  had  only  intercepted 
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underground  waters  before  they  had  reached 
the  stream^  tiie  diversion  of  which  was  the 
subject  of  complaint,  the  defense  was  held  to 
be  insulBcient.  It  was  there  observed  by  the 
lord  chancellor  that,  "if  you  cannot  get  at 
the  underground  water  without  touching  the 
wuter  in  a  defined  surface  channel,  I  think 
you  cannot  get  alt  it  a/t  ail."  All  the  oases 
hold  thfiut  the  water  of  a  naitural  surface 
stream  is  for  the  benefit  of  all  the  riparian 
owners,  and  that  to  divert  or  to  diminish  its 
flow  in  any  way  is  an  interference  with  a 
natural  right,  whioh  will  give  rise  to  an  ac- 
tion for  the  injury  sustained.  That  the  di- 
version and  diminution  of  the  stream  were 
caused  by  arresting  and  collecting  the  under- 
ground waters,  which,  percolating  through 
the  earth  J  fed  the  stream,  does  not  affe<9t  the 
question.  When  the  fact  was  established 
upon  the  proofs  thait  the  defendant's  works 
and  wells  had  caused,  by  this  subsidence  ol 
water,  a  diversion  of  the  stream's  najtural 
flow  in  its  channel,  the  injury  was  proved, 
and  the  plaintiff's  cause  of  cuition  established. 
Whatever  may  be  the  rule  with  respect  to  the 
right  of  a  landowner  to  use,  for  a^ny  of  his 
purposes,  the  waters  perookuting  through  the 
earth,  and  thereby  to  affeot  the  sources  of 
wells  or  springs  upon  his  neighbor's  land, 
the  question  is  not  one  which  is  suggested  by 
the  present  case.  It  is  one  thing  to  divert 
and  to  diminish  the  naitural  flow  of  a  surface 
stream  by  preventing  its  usual  and  na;tural 
supply,  or  by  causing,  through  suction  or 
<ytAier  methods,  a  subsidence  of  its  waters; 
it  noay  be  another  thing  to  oollect  and  to  use 
the  waters  which  percolate  through  the  earth 
in  underground  ways  and  channels  without 
having  connection  with  the  supply  of  a  sur- 
face stream.  The  latter  question  does  not  de- 
mand an  answer  upon  the  case  before  us. 
The  right  of  this  plaintiff  to  the  enjoyment 
of  his  running  srt^ream  and  to  his  pond  was 
absolute.  The  diversion  of  the  water  there- 
from by  the  defendant's  operations  was  es- 
tablished as  a  fact  by  the  verdict,  and  the 
right  of  the  former  to  maintain  the  action 
for  the  recovery  of  damages  was  clear. 

I  think  the  judgment  should  be  affirmed, 
with  costs. 

All  concur. 


Adelbert  MOOT,  as  Trustee,  etc.,  Respt,, 

V, 

BUSINESS     MEN'S     INVESTMENT    AS- 
SOCIATION, Avpt, 

(157  N.  y.  201.) 

1.  A  contract  to  convey  a  grood  and 
satisfactory  title  to  real  estate  is  com- 
plied with  by  tendering  a  deed  conveying  a 
good  title  under  circumstances  such  that  the 
purchaser  should  have  ascertained  that  fact, 
although  there  are  discrepancies  in  the  ab- 
stract of  title  accompanying  the  deed. 

*"  Note. — As  to  liability  of  officers  for  defects 
of  abstract  of  title,  see  note  to  Malloiry  v.  Fer- 
guson (Kan.)  22  L.  B.  A.  99. 
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2.  Acceptance  by  tl&e  pnrc1&a«er  of  real 
estate  -^vitiiont  objection  until  after  the 
time  for  performance  has  passed  of  a  search 
which  purports  to  be  a  mere  abstract  of  the 
Indexes  of  the  records  In  the  clerk's  office 
will  relieve  the  seller  from  any  further  com- 
pliance with  his  contract  to  furnish  an  ab- 
stract truly  showing  the  condition  of  the 
title. 

3.  Tbe  intendinar  pnrcbaser  of  real  es- 
tate ninsty  npon  recelvlnir  a  aatla- 
factory  abstract  sbofvlnar  that  the 
title  in  part  depends  on  a  Jadflrnaent^ 
malce  an  examination  which  will  disclose  tbe 
true  condition  of  the  title  by  ascertaining  the 
contents  of  the  Judgment  roll  and  determin- 
ing the  validity,  character,  and  extent  of  the 
Judgment, — especially  where  there  is  a  con- 
flict between  the  diagram  and  contents  In 
the  abstract ;  and  such  facts  need  not  be  dis- 
closed by  the  seller. 

4.  An  intendlnsr  purchaser  of  real  es- 
tate cannot,  upon  receiving  adi  acceptable 
abstract  from  which  he  discovers  an  apparent 
defect  in  the  title,  refuse  to  complete  his  con- 
tract to  purchase  if  proper  examination  would 
have  disclosed  that  the  defect  had  been  rem- 
edied. 

5.  An  intcndinar  purchaser  of  real  es- 
tate ninst  make  a  proper  and  thor- 
onirh  examination  of  the  title  in  tbe  light 
of  the  search  furnished,  before  he  is  Justified 
in  declining  to  perform  his  contract  becaaae 
of  insufDcIency  of  title. 

6.  A  proffered  title  to  real  estate  can- 
not be  rejected  by  the  intending  purchas- 
er and  the  contract  declared  void,  where  the 
title  is  good,  although  the  abstract  shows  a 
defect  caused  by  the  improper  record  of  a 
Judgment,  if  failure  to  discover  that  the  de- 
fect has  been  removed  is  due  to  the  purchas- 
er's negligence. 

7.  A  contract  to  furnish  a  icood  and 
satisfactory  title  to  real  estate  is  per- 
formed by  furnishing  a  good  title. 

{Parker,  Oh,  J,,  and  Vann,  J.,  dissent.) 

(November  22,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  afllrming  a  judgment  of 
a  Special  Term  for  Erie  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  back 
the  deposit  money  and  expenses  of  examining 
the  title  upon  defendant's  inability  to  tender 
a  perfect  title  under  a  contract  for  the  Bale 
of  real  estate.     Reversed. 

Statement  by  Martin,  J.: 

This  action  was  to  recover  $1,000  pnrchase 
money  paid  upon  a  land  oontract,  and  $300 
for  the  services  of  an  attorney  in  examining 
the  title  to  the  premises  which  were  the  sub- 
ject of  purchase  and  sale.  The  defendant 
after  denying  many  of  the  material  facts  al- 
leged in  the  complaint  and  admitting  others, 
set  up  as  a  counterclaim^  the  agreement  be- 
tween the  parties,  and  alleged  that  it  bad 
tendered  performance  upon  its  part  by  offer- 
ing the  plaintiff  a  good  title  as  required  by 
the  contract,  and  a  judgment  for  the  amount 
due  upon  it  was  demanded.  On  the  5th  day 
of  May,  1893,  the  plaintiff,  representing  9er- 
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tain  clients,  and  the  defendant,  who  was  the 
owner  of  real  estate  in  the  city  of  Butfalo, 
therein  described,  entered  into  a  land  con- 
tract by  which  the  latter  agreed  to  sell  to 
the  former  certain  premises  on  Main  street 
that  were  01  feet  front,  running  through  to 
Washington  street,  where  they  were  70  feet 
in  width.  The  premises  were  about  240  feet 
and  8  inches  south  of  the  south  line  of  Tup- 
per  street.  The  plaintiff  agreed  to  purchase 
them,  and  pay  therefor  $127,400,  $1,000  to 
be  paid  upon  the  execution  and  delivery  of 
the  contract  and  the  remainder  as  provided 
therein,  the  particular  terms  of  which  need 
not  be  sUted.  The  $1,000  was  paid.  The 
defendant  agreed,  on  or  before  the  20th  day 
of  May,  1893,  to  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  deed  contain- 
ing covenants  of  warranty,  which  should  con- 
vey a  good  and  satisfactory  title,  "a  search 
truly  showing  the  condition  of  the  title  being 
furnished  at  the  expense  of  the''  defendant. 
It  was  also  agreed  that  time  was  of  the  es- 
sence of  the  contract,  and  that  it  should  be 
performed  on  or  before  the  20th  day  of  May. 
The  time  was,  however,  extended  by  the  stip- 
ulation or  agreement  of  the  parties  until  the 
Oth  day  of  the  following  June.  On  the  5th 
day  of  June  the  defendant  made  a  tender  of 
performance  upon  its  psjrt,  and  demanded 
that  tiie  plaintiff  complete  his  contract.  Be- 
fore the  day  of  performance  the  defendant 
delivered  to  the  plaintiff  a  search  furnished 
by  the  Buffalo  Guaranty  Ck)mpany,  which 
purported  to  show  what  appeared  as  to  the 
property  described  in  the  contract  upon  an 
examination  of  the  indexes  to  the  records, 
papers,  files,  documents,  and  judgment  dock- 
ets in  the  office  of  the  clerk  of  the  county  of 
Erie  from  July  26,  1814,  to  and  including 
December  28,  18S)3.  Upon  the  first  page  of 
theabstracft  sofumi^ed  there  was  a  diagram 
of  the  premises,  upon  which  the  distance  of 
parcel  A  from  Tup  per  street  was  given  as 
272^  feet.  The  twenty-third  paragraph  of 
the  search  showed  that  an  action  for  the 
partition  of  premises  which  included  parcel 
A,  and  which  were  included  in  and  were  a 
portion  of  the  premises  described  in  the  con- 
tract, had  been  commenced  in  the  superior 
court  of  Buffalo,  and  that  a  lis  pendens  was 
filed  July  27,  1865.  In  paragraph  24  it  was 
stated  that  a  judgment  in  that  action  was 
signed  July  24,  1866,  and  recorded  in  Liber 
258  of  Deeds,  at  page  383,  August  4,  1866, 
by  which  parcel  A  on  the  diagram  was  al- 
lotted to  Everard  Palmer,  an  intermediate 
grantor,  and  that  part  of  the  premises  was 
described  as  conunencing  269  feet  south  of 
Tupper  street.  The  plaintiff  accepted  the 
search  as  sufficient  under  the  contract,  and 
delivered  it  to  George  L.  Lewis,  a  lawyer  in 
the  city  of  Buffalo,  whom  he  employed  to  ex- 
amine the  title  to  the  premi.ses,  and  for 
whose  services  he  was  awarded  $300  by  the 
trial  court.  The  distance  of  the  premises 
from  Tupper  street  was  incorrectly  stated  in 
the  complaint,  report  of  the  commissioners. 
and  in  the  judgment  in  the  action  of  parti- 
tion, whieh  was  referred  to  in  the  twenty- 
fourth  paragraph  of  the  search.  Subse- 
46  L.  R.  A. 


quently,  however,  and  on  the  11th  day  of  Oc- 
tober, 1866,  the  error  having  been  discovered, 
upon  notice  to  all  the  parties  to  that  action 
an  application  was  made  to  the  superior 
court  for  an  order  correcting  the  complaint, 
report  of  commissioners,  and  judgment,  by 
giving  the  correct  distance  of  the  premises 
from  Tupper  street,  which  was  272 /^  feet. 
That  order  was  granted.  In  pursuance  ot 
it,  the  complaint^  report  of  the  commission- 
ers,  and  judgment  were  amended  by  striking 
out  the  erroneous  distance,  and  substituting 
the  correct  one.  The  order  was  annexed  to 
and  made  a  part  of  the  original  judgment 
roll  in  the  action,  and  filed  in  the  aerk's 
office  of  the  superior  court.  The  original 
judgment  was  entered  in  the  judgment  book 
in  Uiat  office,  but  the  judgment  there  entered 
was  not  changed  or  amended,  nor  was  the 
amending  order  recorded  or  filed  in  the  Erie 
county  clerk's  office,  and  the  record  of  the 
judgment  in  that  office  was  not  changed  or 
amended.  So  that,  after  the  order  amend- 
ing the  proceedings  in  the  partition  action 
was  granted,  the  judgment  roll  contained 
the  order,  and  the  proceedings  were  amended 
in  pursuance  of  it,  except  the  entry  in  the 
judgment  book  and  the  transcript  of  judg- 
ment entered  in  the  Erie  county  clerk's  of- 
fice. 

Mr.  Speneer  Clinton,  with  Mr,  Worth- 
ingrton  C.  Miner,  for  appellant: 

The  true  construction  of  the  oontraet  out 
of  which  this  action  has  grown  is  that  the 
defendant  obligated  itself  to  convey  and  the 
plaintiff  to  accept  a  marketable  title  free 
from  reasonable  doubt. 

Vought  V.  Williams,  120  N.  Y.  253,  8  L. 
R.  A.  591;  Folliard  v.  Wallace,  2  Johns. 
395;  Rigney  v.  Coles,  6  Bosw.  479;  Thomas 
V.  Fleury,  26  N.  Y.  26;  Brooklyn  v.  Brook- 
lyn City  R,  Co.  47  N.  Y.  475,  7  Am.  Rep. 
469 ;  Bowery  Nat.  Bank  v.  New  York,  63  N. 
Y.  336;  Duplex  Safety  Boiler  Go.  v.  Garden, 
101  N.  Y.  387,  54  Am.  Rep.  709;  Doll  v. 
Noble,  116  N.  Y.  230,  5  L.  R.  A.  554;  Flana^ 
gan  v.  Fom,  6  Misc.  132. 

The  title  to  the  premises  in  question  on 
the  5th  day  of  June,  1893,  when  the  defend- 
ant made  its  tender  of  performance,  was,  in 
fact  and  in  law,  a  marketable  title,  free 
from  all  reasonable  doubt  such  as  the  con- 
tract called  for;  and  the  search  of  the  title 
which  was  furnished  by  the  defendant  truly 
showed  the  condition  and  marketability  of 
the  title. 

Ferry  v.  Sampson.  112  N.  Y.  415;  Cam- 
hrelleng  v.  Purton,  125  N.  Y.  610;  Todd  v. 
Union  Dime  So  v.  Inst.  128  N.  Y.  636;  Holly 
V.  Hirsch,  135  N.  Y.  590. 

The  plaintiff  was  bound,  as  an  intending 
purchaser,  to  investigate  the  title,  examine 
every  deed  or  instrument  forming  a  part  of 
it,  especially  if  recorded,  and  was  deemed  to 
know  evei-y  fact  so  disclosed,  and  every  other 
fact  which  an  inquiry  suggested  by  the 
search  would  have  led  up  to. 

McPherson  \,  Rollins,  107  N.  Y.  316; 
Kirsch  v.  Tozier,  143  N.  Y.  390;  Bernstein 
v.  Nealis,  144  N.  Y.  347. 
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Mr.  Adelbert  Moot,  with  Mr,  "SLetkry  W. 
Spragne,  for  respondent: 

As  the  defendant  never  tendei'ed  plaintifiF 
a  good  title  or  a  search  showing  that  defend- 
ant had  a  good  title  while  the  contract  was 
in  force,  the  plaintiff  had  a  right  to  reject 
the  title  tendered,  and  to  recover  bade  the 
mone}''  paid  on  the  contract,  and  his  expense 
in  examining  the  title. 

The  plaintiff  was  only  bound  to  examine 
the  search  delivered  to  plaintiff  by  defendant 
as  truly  showing  the  condition  of  defendant's 
title,  and  such  instruments  as  were  therein 
referred  to,  and  as  the  examination  of  such 
search,  and  the  instruments  therein  referred 
to,  beyond  dispute  showed  a  defective  title 
at  the  time  defendant  tendered  title,  while 
the  contract  was  in  force,  the  defendant 
could  not  months  afterwards  geft  deeds  cur- 
ing the  title,  or  discover  evidence  curing  de- 
fects in  the  title,  and  bring  such  deeds  or 
evidence  to  plaintiff's  attention  months  after 
the  contract  had  expired,  and  after  this  liti- 
gation had  commenced,  and  then  insist  that 
plaintiff  should  accept  this  title  after  the 
panic  of  1893  hud  greatly  depreciated  the 
property  in  value;  and  for  like  reasons  in 
December  of  1894  the  defendant  could  not 
insist  that  the  court  should  compel  the  plain- 
tiff to  accept  title. 

Vought  V.  William8y  120  N.  Y.  253,  8  L.  R. 
A.  591. 

A  purchaser  will  not  generally  be  com- 
pelled to  take  a  title  where  there  is  a  defect 
in  the  record  title  which  can  be  cured  only 
by  a  resort  to  parol  evidence. 

Moore  v.  Williams,  115  N.  Y.  586,  5  L.  R. 
A.  654;  Irving  V.  Campbell,  121  N.  Y.  358. 
8  L.  R.  A.  620;  Camhrelleng  v.  Purton,  125  N. 
Y.  610;  Holly  v.  Hirsch,  135  N.  Y.  598;  Mc- 
Pherson  v.  Schade,  149  N.  Y.  16;  Heller  v. 
Cohen,  154  N.  Y.  299. 

Where  property  is  of  a  character  that 
fluctuates  in  value,  even  as  to  real  property 
time  is  of  the  essence  of  the  contract,  wheth- 
er the  contract  expressly  so  provides  or  not. 

Waterman  v.  Banks,  144  U.  S.  394,  36  L. 
ed.  479 ;  Bank  of  Columbia  v.  Hagner,  1  Pet. 
456,  7  L.  ed.  219:  Slater  v.  Emerson,  19  How. 
224,  15  L.  ed.  626;  Jones  v.  United  States, 
96  U.  S.  24,  24  L.  ed.  644 ;  Houldsworth  v. 
Uvans,  L.  R.  3  H.  L.  263,  37  L.  J.  Ch.  N.  S. 
800,  19  L.  T.  N  S.  211,  6  English  Ruling 
Oases,  516,  note,  p.  539. 

Martin,  J.,  delivered  the  opinion  of  the 
court: 

The  right  of  recovery  in  this  action  is 
based  upon  the  theory  that  the  defendant 
was  guilty  of  a  breach  of  the  contract  be- 
tween the  parties,  and  hence  the  plaintiff  is 
entitled  to  recover  the  amount  paid  thereon, 
together  with  the  expenses  he  incurred  in  ex- 
amining the  defendant's  title.  The  alleged 
breach  of  the  contract  was  ba.sed  on  the  claim 
that  the  defendant's  title  to  the  premises  was 
defective,  and  not  satisfactory  to  the  plain- 
tiff, and  that  the  defendant  could  not  convey 
a  good  and  satisfactory  title.  The  plaintiff's 
first  objection  was  that  the  defendant  had  no 
record  title  to  the  south  3  feet  and  8  inches  of 
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the  premises  marked  upon  the  diagram  in  the 
search  as  parcel  **A."  The  diagram  indi 
oated  that  parcel  A  was  65  feet  front  by  200 
feet  deep,  situated  on  the  easterly  side  of 
Main  street,  272  feet  and  8  inches  south  of 
Tupper  street,  while  paragraph  24  of  the 
searoh  gave  the  distance  south  of  Tupper 
street  as  269  feet.  Thus,  upon  the  face  of  the 
search  furnished,  it  was  apparent  that  the 
distance  given  upon  the  diagram  and  that 
given  in  paragraph  24  were  unlike.  Hence 
the  attention  of  a  reasonably  prudent  or 
careful  lawyer  must  have  been  called  to  the 
fact  that  the  diagram  and  description  did 
not  agree. 

The  principal,  if  not  the  only  important 
question  in  this  case  is  whether  there  wan 
such  a  defect  in  the  defendant's  title  as  juts- 
tified  the  plaintiff  in  refusing  to  fulfil  the 
contract  upon  his  part,  and  entitled  him  to 
recover  the  money  paid  thereon,  and  the  ex- 
pense of  examining  the  defendant's  title. 
That  the  deed  offered  was  valid,  and  would 
have  conveyed  a  good  title  to  the  premise*^, 
there  is  no  doubt.  That  the  record  in  the 
clerk's  office  of  Erie  county  did  not  clearly 
show  the  defendant's  title  to  have  been  valid 
as  to  all  the  land  is  also  true.  If,  under  tiie 
contract,  the  defendant  was  bound  to  furnish 
the  plaintiff  with  a  search  or  abstract  which 
disclosed  correctly  the  actual  condition  of  ita 
title,  it  has  not  been  complied  with.  If,  up- 
on tlie  other  hand,  the  defendant  was  only 
required  to  furnish  the  plaintiff  with  a 
search,  by  reference  to  which  an  ordinarily 
prudent  person  would  have  ascertained  the 
true  state  of  the  title,  we  apprehend  tliere 
was  no  breach  of  the  contract  in  this  respect. 
By  its  contract  the  defendant  agreed  to  con- 
vey a  good  and  satisfactory  title.  If  tJie 
title  was  good,  and  the  plaintiff  should  have 
ascertained  that  fact,  the  deed  tendered 
should  be  regarded  as  a  compliance  with 
that  provision. 

But  it  is  said  that  the  defendant  agreed 
to  furnish  a  search  truly  showing  the  condi- 
tion of  the  title.  It  furnished  a  search 
which,  upon  its  face,  purported  to  be  a  mere 
abstract  of  the  indexes  of  the  records  in  the 
office  of  the  clerk  of  Erie  county.  When  this 
was  furnisihed  the  plaintiff  made  no  objec- 
tion to  it  on  the  ground  of  its  form  or  insuf- 
ficiency. By  his  acceptance  he  treated  it  as 
a  amipliance  with  the  provisions  of  the  con- 
tract. It  is  also  alleged  in  the  complaint 
that  the  search  was  delivered  in  pursuance 
of  the  contract,  and  no  claim  is  made  that  it 
was  in  any  respect  insufficient.  It  is  now 
too  late  for  him  to  object  that  the  search 
furnished  was  not  in  faet  an  abstract  of  title, 
or  because  it  differed  in  some  way  from  the 
search  required  by  the  contract.  The  plain- 
tiff, having  accepted  it  without  objection, 
could  not  wait  until  the  law  day  had  passed, 
and  then  insist  upon  its  insufficiency  as  a 
breach  of  the  contract.  If  he  was  not  satis- 
fied with  it,  it  was  his  duty  to  speak.  Hav- 
ing been  silent  when  he  should  have  spoken, 
he  should  not,  after  the  defendant's  time  to 
furnish  a  search  hail  expired,  be  heard  to 
deny  its  sufficiency  under  the  isontraot. 
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This  brings  us  to  the  consideration  of  the 
-question  whether  it  was  the  duty  of  the 
plaintiff's  attorney  to  make  such  an  exami- 
nation as  would  have  disclosed  the  true  eon- 
<iition  of  the  defendant's  title.  It  is  obvious 
that  the  plaintiff  did  not  intend  to  and  did 
not  rely  upon  the  search  whicih  was  fur- 
Tiished.  The  evident  purpose  of  the  provi- 
sion in  the  contract  rdating  to  that  subject 
>vas  to  require  th«  defendant  to  furnish  a 
search  which  would  indicate  to  a  person  ac- 
customed to  examining  titles  sufficient  facts 
to  enable  him,  by  a  proper  examination,  to 
ascertain  the  true  state  of  the  title.  The 
•defendant  furnished  a  search  which  disclosed 
that  a  lis  pendens  had  been  filed  in  a  parti- 
tion action  in  the  superior  court  of  Buffalo ; 
that  a  judgment  had  been  entered  therein  al- 
loting  a  portion  of  the  premises  to  one  of  the 
defendant's  intermediate  grantors;  and  that 
upon  that  judgment  its  title  depended.  The 
plaintiff's  attorney,  in  examining  the  title, 
was  bound  to  exercise  the  reasonable  care 
and  diligence  of  a  good  and  faithful  expert 
in  that  business^  to  ascertain  the  defendant's 
true  title,  before  the  plaintiff  was  justified 
In  refusing  to  perform  tihe  contract  upon  the 
ground  of  an  apparent  defect  in  the  title, 
when  no  real  defect  existed.  As  an  intend- 
ing purchaser,  he  must  be  presumed  to  in- 
vestigate the  title,  to  examine  every  deed  or 
inistrument  forming  a  part  of  it,  especially 
if  recorded,  and  to  have  known  every  fact 
disclosed,  or  to  which  an  inquiry,  suggested 
by  the  record,  would  have  led.  McPherson 
T.  Rollins,  107  N.  Y.  316,  322;  Kirsch  v.  To- 
xricr,  143  N.  Y.  390,  397 ;  Bernstein  v.  ^ealis, 
144  N.  Y.  347.  By  the  search  furnished  the 
plaintiff  was  apprised  of  the  fact  that  the 
title  to  a  portion  of  the  premises  depended 
upon  a  judgment  in  an  action  of  partition 
•entered  in  the  superior  court  of  Buffalo.  The 
validity  of  such  a  judgment  would  depend 
upon  a  great  variety  of  circumstances,  and 
the  regularity  of  the  proceedings  in  that  ac- 
tion was  important,  and  oould  be  ascertained 
only  by  an  examination  of  the  judgment  roll. 
How  the  plaintiff's  attorney  could  determine 
that  the  court  had  jurisdiction  of  the  action 
without  examining  the  judgment  roll  is  not 
apparent.  When  the  plaintiff  was  notified 
by  the  search  that  the  defendant's  title  to  a 
portion  of  the  premises  was  dependent  upon 
a  judgment  in  partition  rendered  by  the 
superior  court,  it  was  his  plain  duty  to  ascer- 
tain the  contents  of  the  judgment  roll,  to 
determine  the  validity,  character,  and  extent 
of  the  judgment.  This  was  clearly  so  when, 
upon  the  face  of  the  search  furnished,  it  ap- 
peared that  there  was  a  conflict  between  the 
diagram  and  statement. 

When  the  defendant  contracted  to  furnish 
a  search,  and  furnisthed  one,  which  wa«  ac- 
cepted by  the  plaintiff  as  a  sufficient  per- 
fomrance  of  the  contract,  the  duty  of  exam- 
ining and  ascertaining  the  defendant's  title 
rest^.  upon  him.  Instead  of  fully  discharg- 
ing that  duty,  through  lack  of  diligence  he 
failed  to  ascertain  the  defendant's  actual 
■title,  but  merely  discovered  what  was  once  a 
defect  in  it,  without  making  sufficient  exam- 
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ination  to  find  that  it  has  been  remedied. 
Under  these  circumstances,  he  could  not  rely 
upon  that  apparent  defect  as  a  ground  for 
refusing  to  comply  with  the  contract,  or  as 
a  basis  for  recovery  against  the  defendant 
for  the  expenses  of  examining  the  title,  when 
the  failure  to  discover  the  true  title  was 
caused  by  his  own  neglect.  Moreover,  the 
justice  of  allowing  the  plaintiff  $300  for  his 
expenses  in  examining  the  title,  when, 
through  lack  of  diligence,  he  succeeded  only 
in  discovering  a  defect  which  had  been  reme- 
died, so  that  the  title  was  good  and  should 
have  been  satisfactory,  is  not  quite  appar- 
ent. 

If  correctly  understood,  the  decision  of  the 
special  term  was  based  upon  the  idea  that  by 
the  provisions  of  the  contract  the  plaintiff 
was  entitled  to  a  search  which  disclosed  a 
good  and  satisfactory  title  in  the  defendant, 
and  the  actual  condition  of  its  title  to  the 
premises.  If  that  finding  was  justified  and 
that  question  was  at  issue  between  the  par- 
ties, the  decision  was  perhaps  correct.  But 
it  is  to  be  observed  in  the  first  place  that  no 
such  issue  existed,  as  no  allegation  of  that 
kind  was  contained  in  the  complaint.  The 
right  of  action  alleged  is  based  solely  upon 
the  grounds  that  the  title  to  the  premises 
was  found  by  the  plainftiff  to  be  unsatisfac- 
tory, and  that  the  defendant  could  not  con- 
vey a  good  and  satisfactory  title.  In  the 
second  place,  while  it  is  true  that  the  lan- 
guage of  the  contract  is  that  a  search  should 
be  furnished  truly  showing  the  condition  of 
the  title^  it  is  manifest  that  the  parties  did 
not  intend  that  the  defendant  should  fur- 
nish an  abstract  of  title  which  actually  dis^ 
closed  all  the  facts  that  were  necessary  to 
show  that  the  defendant's  title  was  good. 
When  the  defendant  f urnis-hed  a  search  which 
upon  its  face  revealed  that  it  did  not  and  waa 
not  intended  to  disclose  all  the  facts  neces- 
sary to  show  the  defendant's  title,  and  it 
was  accepted  by  the  plaintiff  as  a  compliance 
with  the  contract,  it  cannot  be  justly  held 
that  the  defendant  was  guilty  of  a  breach  of 
the  contract  upon  that  ground.  Plainly,  it 
was  the  intention  of  the  parties,  as  their  acts 
prove  beyond  doubt,  that  the  defendant 
should  furnish  precisely  what  it  did,  and 
that  the  title  should  then  be  properly  exam- 
ined by  the  plaintiff  in  the  light  of  the  in- 
formation contained  in  the  search,  for  the 
purpose  of  discovering  the  sufficiency  of  the 
defendant's  title.  The  duty  rested  upon  the 
plaintiff  to  make  a  proper  and  thorough  ex- 
amination in  the  light  of  the  search  fur- 
nished, before  he  was  justified  in  declining 
to  perform  the  contract  upon  the* ground  of 
the  insufllciency  of  the  defendant's  title. 

The  provision  in  the  contract  was  that  the 
defendant  should  furnish  a  search  as  to  its 
actual  title,  and  not  as  to  its  record  title. 
We  are  of  the  opinion  that,  when  the  defend- 
ant tendered  to  the  plaintiff  a  deed  which 
would  have  vested  in  him  a  perfect  title,  he 
could  not,  under  the  contract  and  the  circum- 
stances established  upon  the  trial,  refuse  to 
accept  it,  and  declare  the  contract  void,  as  it 
was  by  reason  of  his  own  negligence  that  he 
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failed  to  discover  that  the  title  offered  was 
in  fact  valid. 

But  it  is  said  that  the  language  of  the  con- 
tract was  that  the  deed  should  convey  a  good 
and  satisfactory  title.  Much  stress  is  placed 
upon  the  word  "satisfactory."  We  think 
that  word  in  no  way  changes  the  contract. 
A  good  title  must  be  regarded  as  a  satisfac- 
tory one.  As  was  said  by  Chief  Justice 
Kent:  "Nor  will  it  do  for  the  defendant  to 
say  he  was  not  satisfied  with  his  title,  with- 
out showing  some  lawful  encumbrance  or 
claim  existing  against  it.  .  .  .  The  law 
in  this  caae  will  determine  for  the  defendanft 
when  he  ought  to  be  satisfied."  Folliard  v. 
Wallace,  2  Johns.  305,  402.  This  doctrine 
was  reasserted  in  Brooklyn  v.  Brooklyn  City 
R.  Co.  47  N.  Y.  475,  479,  7  Am.  Rep.  469; 
and  again  in  Mieaell  v.  Olohe  Mut.  L.  Ins. 
Co,  76  N.  Y.  116,  119.  See  also  Rigney  v. 
Coles,  6  Bosw.  479;  Vought  v.  Williams,  120 
N.  Y.  253,  8  L.  R.  A.  591.  The  plaintiff  waa 
entitled  under  his  contract  to  a  maricetable 
title,  free  from  encumbrances  and  defects, 
and  as  to  which  there  was  no  reasonable 
doubt.  He  was  entitled  to  one  which  would 
enable  him  to  hold  his  land  free  from  proba- 
ble claim  by  another,  and  which,  if  he  wished 
to  sell,  would  be  reasonably  free  from  any 
doubt  which  would  interfere  with  its  market 
value.  Vought  v.  Williams,  120  N.  Y.  253, 
257,  8  L.  R.  A.  591;  Shriver  v.  Shriver,  M 
N.  Y.  575,  584;  Fleming  v.  Burnham,  100  N. 
Y.  1.  If  there  had  been  a  defect  in  the  rec- 
ord title  which  could  be  supplied  only  by 
resort  to  parol  evidence,  and  the  title  might 
depend  upon  questions  ol  fact,  the  plaintiff 
might  not  have  been  required  to  accept  it. 
Irving  v.  Campbell,  121  N.  Y.  353,  8  L.  R.  A. 
620;  Holly  v.  Hirsch,  135  N.  Y.  590,  598. 

In  this  case,  however,  when  the  plaintiff's 
title  is  properly  examined  and  understood, 
it  is  manifest  that,  so  far  as  this  question  is 
concerned,  his  title  was  valid  and  reasonably 
free  from  any  doubt  which  would  interfere 
with  its  market  value,  and  the  defect  in  the 
record  could  have  been  supplied  without  re* 
sort  to  parol  evidence.  Nor  would  any  ques- 
tion of  fact  have  been  involved.  Therefore, 
none  of  the  authorities  to  which  we  have  re- 
ferred justified  the  plaintiff  in  claiming  a 
breach  of  the  contract  upon  the  part  of  the 
defendant,  as  the  title  tendered  was  valid 
beyond  reasonable  doubt.  If  the  error  in  the 
original  judgment  roll  had  not  been  correct- 
ed, the  plaintiff  would  not  have  been  required 
to  take  action  to  cure  it.  Toole  v.  Toole, 
112  N.-Y.  333,  2  L.  R.  A.  465;  Heller  v.  Co- 
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hen,  154  N.  Y.  299.  It  may  also  be  said  that 
if  the  plaintiff  had  called  the  attention  of 
the  defendant  to  the  defect  in  tho  record,  and 
asked  that  it  procure  the  judgment  entered 
in  the  clerk's  office  of  Erie  county  to  be  cor- 
rected, so  as  to  show  it  as  it  actually  existed, 
and  the  defendant  had  declined,  he  would  not 
have  been  required  to  accept  the  title.  But 
the  title  being  actually  good,  we  do  not  think 
he  was  justified  in  rejecting  it  upon  the 
slight  ground  that  it  was  not  correctly  re- 
corded in  that  office.  We  are  therefore  of  the 
opinion  that  the  court  below  erred  in  holding 
that  the  defendant's  title  was  defective  in 
that  respect. 

The  respondent  also  claimed  that  the  de- 
fendant had  no  record  title  to  the  north  six- 
teen one-hundredths  of  a  foot  of  parcel  C,  aa 
delineated  upon  the  search  furnished  by  it. 
It  is  obvious,  from  an  examination  of  the  rec- 
ord, that  this  oibjection  was  of  little  conse- 
quence, and  it  was  also  clearly  established 
that  the  property  had  been  in  the  actual  poe»- 
session  of  the  owner  having  the  record  title 
much  longer  than  twenty  years.  This  ob- 
jection was  not  of  sufficient  moment  to  induce 
its  consideration  either  by  the  general  or  spe- 
cial term.  It  was  at  most  but  technical,  and 
one  that  the  defendant  was  able  to  correct, 
if  it  existed,  and  did  so. 

The  only  remaining  objection  that  need  be 
considered  is  the  claim  that  the  defendant 
acquired  no  title  to  any  of  the  premises  for 
the  reason  that  under  the  wiU  of  Chandler  J. 
Wells  and  the  codicil  thereto  the  executors 
had  no  sufficient  power  of  sale  to  convey  a 
good  title,  even  in  conjunction  with  the  own- 
er of  the  life  estate.  The  trial  court  found 
adversely  to  the  plaintiff  upon  that  question, 
and  that  under  the  provisions  of  such  will 
and  codicil  the  executors  had  full  power  to 
sell  the  land  in  question.  Upon  a  careful  ex- 
amination of  those  instruments,  we  are 
clearly  of  the  opinion  that  the  special  term 
was  right,  and  that  this  objection  has  no 
force,  and  did  not  justify  the  plaintiff  in  de- 
clining to  receive  the  title  offered.  These 
considerations  lead  to  the  conclusion  that 
the  judgments  of  the  special  and  general 
term^  were  iTicorrect,  and  that  they  should 
be  reversed,  and  a  new  trial  granted. 

The  judgments  should  he  reversed,  and  a 
new  trial  j^anted;  with  costs  to  abide  tiie 
event. 

All  concur,  except  Parker,  Ch.  J.,  and 
Vann,  J.,  dissenting,  and  Haiglit,  J.,  not 

sitting. 


1808. 


Atlantic  City  R.  Co.  v.  Goodin. 


871 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


ATLANTIC  CITY  RAILROAD  COMPANY. 

Plff.  in  Err., 

V. 

Blizabeth  GOODIN,  Admrx.,  etc.,  of  John  H. 
Goodlii,  Deceased. 

(62  N.  J.  L.  394.) 

*1.    A  duty  to  look  and  listen  for  trains, 

before  stepping  upon  a  railroad  track  lying 
between  the  station  and  a  train  discharging 
and  receiving  passengers  At  a  regular  stop- 
ping place,  is  not  necessarily  chargeable,  as  a 
matter  of  law,  upon  a  passenger  alighting 
from  such  train  and  proceeding  at  once 
towards  the  station. 

9.  Under  tl&e  parttcnlar  clreamstances 
of  tills  case,  the  question  of  negligence  in 
snch  a  passenger  was  properly  submitted  to 
the  Jury. 

8.  In  this  state  a  Talld  marrlaare  can 
be  contracted  per  verba  de  praaenti,  with- 
out a  ceremony  and  without  a  witness. 

4m  Qutere,  as  to  nonresidents,  since  the  act  of 
1897  (P.  L.  p.  878). 

(MeOill,  Ch.,  and  Lippincott  and  Van  Syckel, 

JJ.t  diaaent.) 

(November  14,  .1898.) 

ERROR  to  the  Supreme  Court  to  r6vie>v  a 
judgment  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the  al- 
leged negligent  killing  of  plaintiff's  intes- 
tate.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Messrs.  J.  Willard  Morgan  and 
Charles  V.  D.  Joline,  for  plaintiff  in  er- 
ror: 

It  ifl  not  negligence  per  se  for  a  railroad 
company  to  run  a  train  into  a  station  where 
another  train  i«  discharging  passengers,  but 
circumstances  may  make  it  negligence. 

A  railroad  company  is  not  an  insurer;  it 
is  not  liable  for  the  safety  of  passengers  to 
the  same  extent  that  a  common  carrier  is  for 
the  safety  of  property. 

Shearm.  &  Redf.  Neg.  ed.  1898,  §  494;  El- 
liott, Railroads,  §  1583;  Falk  v.  New  York, 
flf.  d  W.  R.  Co.  56  N.  J.  L.  382. 

No  more  can  be  demanded  of  it  than  the 
performance  of  its  duty,  which,  in  the  case  of 
travelers,  is  due  and  reasonable  care. 

New  York,  L.  E.  d  TV.  R.  Co.  v.  Ball,  63 
N.  J.  L.  286. 

The  passenger  certainly  owes  some  duty, 
especially  in  the  face  of  probable  danger.  It 
was  his  duty  to  guard  againei  the  £inger, 
and  even  an  invitation  to  pass  that  way 
would  not  absolve  him  from  a  reasonable  per- 
formance of  his  duty. 

Watson  V.  Camden  d  A.  R.  Co.  55  N.  J.  L, 
128,  19  L.  R.  A.  487. 

^Headnotes  by  Collins,  J. 


The  company  is  liable  only  when  its  negli- 
gence is  the  proximate  cause. 

Elliott,  Railroads,  §  1628;  Hohoken  Ferry^    ^ 
Co.  V.  Fdszt,  58  N.  J.  L.  201 ;  Dwyer  v.  New 
York,  L.  Fj.  d  W.  R.  Co.  47  N.  J.  L.  9,  48  N. 
J.  L.  373 ;  Harper  v.  Eric  R.  Co.  32  N.  J.  L. 
88. 

The  rule  is  the  same  with  respect  to  per- 
sons in  a  dangerous  place,  even  though  some 
other  one  may  owe  them  a  duty. 

Mullen  V.  Rainear,  45  N.  J.  L.  522 ;  Smith 
V.  Van  Sciver,  58  N.  J.  L.  192;  Menger  v. 
Laur,  55  N.  J.  L.  206,  20  L.  R.  A.  61 ;  Neto- 
ark  Pass.  R.  Co.  v.  Block,  55  N.  J.  L.  605,  22 
L.  R.  A.  374 ;  Gleason  v.  Boehm,  58  N.  J.  L. 
475,  32  L.  R.  A.  645. 

It  was  the  duty  of  the  decedent  to  have 
availed  himself  of  the  means  provided  by  the 
defendant;  if  he  failed  to,  he  ceased  to  be 
strictly  a  passenger,  and  in  its  charge,  and 
was  liable  for  the  consequences  of  his  own  act. 

Michigan  C.  R.  Co.  v.  Coleman,  28  Mich. 
440;  Sturgis  v.  Detroit,  O.  H.  d  M.  R.  Co, 
72  Mich.  019;  DeKay  v.  Chicago,  M.  d  8t.  P. 
R.  Co.  41  Minn.  178;  Drake  v.  Pennsylvania 
R.  Co.  137  Pa.  352. 

The  mere  fact  of  the  platform  being  short- 
er than  the  train  does  not  justify  a  passenp 
ger  in  jumping  off  beyond  the  platform. 

Siner  v.  Qreat  Western  R.  Co.  L.  R.  3 
Exch.  150,  L.  R.  4  Exch.  117 ;  Otcen  v.  Great 
Western  R.  Co.  46  L.  J.  Q.  B.  N.  S.  486 ;  Lew- 
is v.  London,  C.  d  D.  R.  Co.  L.  R.  9  Q.  B.  66; 
MacLeod  v.  Graven,  43  U.  S.  App.  129,  73 
Fed.  Rep.  627,  19  C.  C.  A.  616. 

Care  is  not  to  be  pressed  to  such  an  extent 
as  to  render  the  conduct  of  business  imprac- 
ticable. 

Shearm.  &  Redf.  Neg.  ed.  1898,  S  496; 
Pittshtirg,  C.  d  8t.  L.  R.  Co.  v.  Thompson, 
56  111.  138;  Gilbert  v.  West  End  Street  R. 
Co.  160  Mass.  403;  Delaware,  L.  d  W.  R.  Co. 
V.  Ashley,  28  U.  S.  App.  375,  67  Fed.  Rep. 
209,  14  C.  C.  A.  368;  Wall's  Digest,  488,  § 
133. 

Where  a  person  receiving  an  injury  has, 
by  his  own  negligent  conduct,  partly  aided 
in  causing  the  injury,  he  cannot  recover. 

Pennsylvania  R.  Co.  v.  Righter,  42  N.  J, 
L.  182;  Moore  v.  Central  R.  Go.  24  N.  J.  L. 
268;  Harper  v.  Erie  R.  Co.  32  N.  J.  L.  88. 

From  the  step  of  the  car  the  decedent 
could  have  seen  the  approaching  train  for  a 
distance  of  500  yards,  and  >the  evidence  is 
that  before  he  got  upon  the  track  the  whistle 
and  the  noise  of  the  coming  train  were  heard* 

If  Olive  Green  and  Mr.  Hickman,  wvthout 
any  motive  to  listen,  heard  the  whistle  and 
the  train  before  Goodin  got  upon  the  track, 
he  surely  heard  and  saw  it  before  he  goi 
there. 

Central  R.  Co.  v.  Smalley,  61  N.  J.  L.  277  ; 


NoTB. — As  to  negligence  of  person  crossing    L.  R.  A.  122 ;  Baltimore  Traction  Co.  v.  Ilelma 


street-car  track,  see  also  Newark  Pass.  R.  Co. 
▼.  Bioch  (N.  J.)  22  L.  R.  A.  374;  Cincinnati 
Street  R.  Co.  v.  Snell  (Ohio)  32  L.  R.  A.  276 ; 
Consolidated  Traction  Co.  ▼.  Scott  (N.  J.)  33 
46  L.  R.  A. 


(Md.)  86  L.  R.  A.  215;  Johnson  v.  St.  Paul 
City  R.  Co.  (Minn.)  36  L.  R^  A.  586;  and  Hoel- 
zel  V.  Crescent  City  R.  Co."  (La.)  38  L.  R.  A. 
708. 
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Pennsylvania  R.  Co.  v.  Pfuelb,  GO  N.  J.  L. 
278;  Pennsylvania  R.  Co.  v.  Leary,  56  N.  J. 
L.  705;  Connolly  v.  New  York  d  X.  E.  R. 
Co.  158  Mass.  8;  Winslow  v.  Boston  d  M, 
R.  Co.  105  Mass.  264;  Ellis  v.  Boston  d  M.  R. 
Co.  169  Mass.  600;  Bancroft  v.  Boston  d  W. 
R.  Corp.  97  Mass.  278;  Flanagan  v.  Phila- 
delphia, W.  d  B.  R.  Co.  181  Pa.  237;  Drake 
V.  Pennsylvania  R.  Co.  137  Pa.  352;  Blight 
V.  Camden  d  A.  R.  Co.  143  Pa.  10;  Morgan 
V.  Camden  d  A.  R.  Co.  (Pa.)  23  W.  N.  C. 
189;  Pennsylvania  R.  Co.  v.  Zehe,  37  Pa. 
420 :  Hohoken  Ferry  Co.  v.  Feiszt,  58  N.  J. 
L.  198;  DeUiwarCy  L.  d  W.  R.  Co.  v.  Heffer- 
an,  67  N.  J.  L.  149;  West  Jersey  R.Co.  v. 
Eivan,  56  N.  J.  L.  674;  Baltimore  Traction 
Co.  V.  Helms,  84  Md.  515,  36  L.  R.  A.  215; 
Ooldherg  v.  New  York  C.  d  H.  R.  R.  Co.  133 
N.  Y.  661 ;  Smith  v.  Van  Reiver,  68  X.  J.  L. 
192;  Foreman  v.  Pennsylvania  R.  Co.  159 
P«.  541 ;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Ding- 
man,  1  111.  App.  162;  Indiana  C.  R.  Co.  v. 
Evdelscm,  13  Ind.  325,  74  Am.  Dec.  254. 

That  the  decedent  put  himself  in  front  of 
the  train  is  incontestible  evidence  that  he 
did  not  look. 

Pennsylvania  R.  Co.  v.  Pfuelh,  60  N.  J.  L. 
278. 

It  is  idle  for  the  plaintiff  below  to  say  that 
the  decedent  didn't  hear  the  train. 

Blight  V.  Camden  d  A.  R.  Co.  143  Pa.  13; 
Moore  v.  Philadelphia,  W.  d  B.  R.  Co.  108  Pa. 
353;  Pennsylvania  R.  Co.  v.  Bell,  122  Pa.  58; 
Mar.land  v.  Pittsburgh  d  L.  E.  R.  Co.  123  Pa. 
490. 

The  inference  is  clear  that  he  didn't  look 
and  listen,  or  else  that  he  took  the  desperate 
chance  of  getting  across  before  the  train 
reached  him. 

Either  exhibits  negligence  and  impru- 
dence. 

Harper  v.  Erie  R.  Co.  32  N.  J.  L.  88. 

Failure  to  delay  is  the  want  of  reasonable 
prudence,  which  constitutes  contributory 
negligcnce. 

West  Jersey  R.  Co.  v.  Ewan,  55  N.  -J.  L. 
675;  Pennsylvania  R.  Co.  v.  Zche,  37  Pa. 
420. 

Mr.  George  J.  Bergen,  for  defendant  in 
«rror: 

If  the  man  declares  in  words  of  the  present 
that  the  woman  is  his  wife  and  she  accepts, 
the  contract  is  made. 

Bishop,  Marr.  Div.  &  Sep.  S§  340-352; 
Bissell  V.  Bissell,  55  Barb.  325;  Stevens  v. 
Stevens,  66  N.  J.  Eq.  488. 

The  matter  of  the  contributory  negligence 
of  deceased  was  properly  submit;ted  to  the 
jury,  and  the  verdict  of  the  plaintiff  should 
not  be  set  aside. 

Klein  v.  Jetcctt,  26  N.  J.  Eq.  474;  Pennsyl- 
vania R.  Co.  V.  Matthews,  36  N.  J.  L.  532; 
Keller  v.  New  York  C.  R.  Co.  2  Abb.  App. 
Doc.  480;  Dickens  v.  New  York  C.  R.  Co.  1 
Abb.  App.  Dec.  504;  Gonzales  v.  New  York 
d  H.  R.  Co.  39  How.  Pr.  407 ;  Armstrong  v. 
New  York  C.  d  H.  R.  R.  Co.  66  Barb.  439; 
Green  v.  Erie  R.  Co.  11  Hun,  333;  Terry  v. 
Jewctt,  78  N.  Y.  338;  Brassell  v.  New  York 
C.  d  H.  R.  R.  Co.  84  N.  Y.  241 ;  Van  Oslran 
V.  New  York  C.  d  U.  R.  R.  Co.  35  Hun,  590; 
45  L.  K  A 


Hirsch  v.  New  York  d  G.  Lake  R.  Co.  25  N. 
Y.  S.  R.  156;  St.  Louis  d  S.  W.  R.  Co.  v. 
Johnson,  59  Ark.  122;  Baltimore  d  O.  R.  Co. 
V.  State,  Hauer,  60  Md.  449;  Philadelphia, 
W.  d  B.  R.  Co.  \\  Anderson,  72  Md.  519,  8 
L.  R.  A.  073 ;  WeeJcs  v.  New  Orleans,  8.  F.  <£ 
Lake  R.  Co.  40  La.  Ann.  800;  Denver  d  R.  G. 
R.  Co.  V.  Hodgson,  18  Colo.  117;  Burhridge 
v.  Kansas  City  Cable  R.  Co.  36  Mo.  App. 
669;  Union  P.  R.  Co.  v.  Sue,  25  Neb.  772: 
Pennsylvania  R.  Co.  v.  White,  88  Pa.  327: 
Boss  V.  Providence  d  TV.  R.  Co.  15  R.  I.  149; 
Chicago,  M.  d  St.  P.  R,  Co.  v.  Lowell,  Ul 
U.  S.  209,  38  L.  ed.  131;  Robostelli  v.  .Yeic 
YorA;,  2^^.  H.  d  H.  R.  Co.  33  Fed.  Rep.  79ti. 

Collins,  J.,  delivered  the  opinion  of  tiie 
court: 

The  writ  of  error  in  this  cause  remove?  a 
judgment  for  damages,  recovered  on  verdict, 
under  the  death  act.  The  chief  complaint  is 
that  the  trial  judge  refused  to  decide,  as 
matter  of  law,  that  the  decedent  was  guiltv 
of  negligence  contributing  to  hia  death,  but 
submitted  the  question  of  such  negligence  to 
the  jury,  as  one  of  fact.  The  derendant 
opei'ates  a  double-track  railroad  between 
Camden  and  Atlantic  City.  At  Lawnside, 
one  of  its  regular  stopping  places  for  aocom- 
modation  trains,  the  station  adjoins  the 
west-bound  track*  Outside  the  east-bound 
track  there  is  an  uncovered  platform,  level 
with  the  track,  where  the  conductor  and 
trainmen  stand  to  assist  passengers;  but, 
up  to  the  time  of  tjhe  oecurreaice  in  contro- 
versy, passengers  on  east-bound  trains  had 
been  permitted,  without  objection,  to  alight, 
if  they  wished,  on  the  side  of  the  train 
towards  the  station,  and  it  was  custixnary 
for  those  living  on  that  side  of  the  town, 
or  those  who  wished  to  go  to  the  sta- 
tion, to  alight  upon  that  side.  Each  rail  of 
each  track  was  planked,  on  both  sides,  the 
whole  length  of  the  platform,  and  the  inwr- 
vening  spaces  were  filled  in  with  cinders  to 
the  level  of  the  tops  of  the  rails.  There  wa« 
no  special  place  of  crossing  provided.  Hie 
company  had  publij*hed  to  its  employees  the 
following  rule:  "Any  train  approaching  a 
station  when  a  passenger  train  is  receivim: 
or  discharging  passengers  must  be  stopped 
before  reaching  the  staition,  and  must  no* 
pro<»eed  until  the  passenger  train  moTes 
away,  or  a  signal  is  given  to  go  on,  except 
when  safeguards  are  provided."  There  were 
no  safeguards  at  Iiawn-side,  and  no  gat«!  on 
the  car  platforms.  On  July  21,  1896,  John 
H.  Good  in  was  a  passenger  on  an  east-bound 
accommodation  train,  scheduled  to  stop  at 
Lawnside,  where  he  lived.  It  did  stop  there. 
The  oar  in  which  Goodin  rode  was  carrieil 
beyond  the  platform,  and,  on  that  side,  stood 
opposite  a  ditch  and  embankment  beyond. 
Goodin  alighted  on  the  side  towards  the  sta- 
tion, and  was  struck  and  instantly  killed  by 
a  west-bound  express  train.  There  wa* 
nothing  to  prevent  his  seeing  the  train,  had 
he  looked  before  stepping  on  the  trade.  It 
is  contended  that  he  was  indi^utably  negli- 
gent. 

There  are  adjudged  oases  that  heAd  that 
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when  a  railroad  company  provides  a  conven- 
ient place  at  which  to  alight  from  a  train^ 
and  invites  egress  only  there,  a  passenger 
takes  the  risk  of  alighting  elsewhere.  Those 
cases  are  pressed  upon  our  consideration. 
Whether  sound  or  not,  they  do  ^not  toudi  the 
poin-t  of  the  present  inquiry,  viz, : '  What  is 
the  duty  of  passengers  where,  after  they  have 
alighted,  there  is  necessity  to  cross  a  track 
in  order  to  reach  the  company's  station?  We 
are  asked  to  apply  the  same  rule  of  duty  to 
look  and  listen  that  is  rigidly  enforced  upon 
the  traveler  on  a  highway.  There  is  a  plain 
difl'erence  between  the  case  of  such  a  trav- 
eler, about  to  cross  a  railroad,  and  the  case 
of  a  passenger  entitled  to  safe  conduct  to  or 
from  the  company's  station.  In  this  state, 
and  in  most  other  jurisdictions,  this  differ- 
once  is  recognized  by  the  courts.  Vice  Chan- 
cellor Van  Fleet,  in  Klein  v.  Jewett,  26  N.  J. 
Eq.  474,  479,  points  out  t?hat  the  rule  of  duty 
at  a  public  crossing  has  no  application  to  a 
case  where,  by  the  arrangement  of  the  com- 
pany, it  is  made  necessary  for  passengers  to 
«ross  the  track  in  order  to  reach  the  station 
or  the  cars.  He  says :  "They  [the  railro«ui 
company]  are  bound  to  provide  a  way  by 
which  passengers  may  paas  in  safety.  If  the 
way  provided  crosses  a  track,  no  train 
should  be  permitted  to  pass  over  it  at  the 
point  where  passengers  are  required  to  cross 
it,  while  a  train  on  the  opposite  track  is  re- 
ceiving and  discharging  passengers."  On  af- 
firmance by  this  court  {Jewett  v.  Klein,  27 
N.  J.  Eq.  550),  Mr.  Justice  Dalrimple  said 
that  a  passenger,  crossing  a  track  which  in- 
tervened between  a  srtation  and  a  train 
standing  at  the  station  to  receive  passen- 
gers, was  not  bound  to  look  to  see  whether 
another  train  was  approaching.  That  de- 
cision would  seem  to  be  controlling  in  this 
case.  A  distinction  is  urged,  because  it  re- 
luted  to  a  crossing  from  station  to  train,  and 
not  from  train  to  station.  This  is  a  distinc- 
tion without  a  difference.  It  is  the  passen- 
ger's right  to  go  to  the  company's  station, 
and  a  safe  way  for  the  purpose  must  be  pro- 
vided. In  the  later  case  in  this  court  of 
Delaware,  L.  d  W,  R,  Co,  v.  jPrawftoein,  52 
N.  J.  L.  169,  175,  7  L.  R.  A.  435,  Mr.  Justice 
Depue  well  states  the  true  rule  thus :  "The 
duty  of  a  railroad  company  as  a  carrier  of 
passengers  does  not  end  when  the  passenger 
is  safely  carried  to  the  place  of  his  destina- 
tion. The  company  must  also  provide  safe 
means  for  access  to  and  from  its  station  for 
the  use  of  passengers,  and  passengers  have 
a  right  to  assume  t^at  the  means  of  access 
provided  are  reasonably  safe."  The  great 
current  of  authority  elsewhere  is  to  the  effect 
that  failure  to  look  for  trains  when  crossing 
a  track,  in  passing  from  train  to  station,  is 
not  necessarily  negligent.  The  quesition  is 
always  one  for  the  jury.  The  New  York 
cases  are  most  numerous,  many  of  them  be- 
ing in  the  court  of  last  resort.  A  full  cita- 
tion will  be  found  in  Van  Ostran  v.  New 
York  C.  d  H.  R.  R.  Co.  35  Hun,  590.  The 
following  decisions  in  other  jurisdictions  are 
clear  and  explicit  on  the  subject :  8t,  Louis 
^  S.  W,  R.  Co,  v.  Johnson,  59  Ark.  122;  Den- 


ver d  R.  G.  R.  Co,  V.  Hodgson,  18  Colo.  117 ; 
Philadelphia,  W.  d  B.  R.  Co.  v.  Andcrso7t,  72 
Md.  519,  8  L.  R.  A.  673;  Boss  v.  Providence 
d  W,  R.  Co.  15  R.  I.  149;  Chicago,  M.  d  St, 
P.  R.  Co,  V.  Lowell,  151  U.  S.  209,  38  L.  ed. 
131;  Rohostelli  v.  New  York,  N.  U.  d  H,  R, 
Co.  33  Fed.  Rep.  796.  In  the  case  last  cited 
the  doctrine  was  even  applied  where  the 
crossing  was  not  to  a  station  building,  but 
to  a  mere  gate  of  exit,  customarily  used  to 
readh  the  town;  the  stopping  place  being  at 
a  junction  and  a  single  platform  being  on  the 
opposite  side.  Some  of  the  earlier  Pennsyl- 
vania decisions  were  not  very  discriminat- 
ing, and  may  seem  to  uphold  the  defendant's 
contention;  but  the  later  cases  are  in  sub- 
stantial accord  with  the  general  trend  of  ju- 
dicial opinion.  Pennsylvania  R,  Co.  v. 
White,  88  Pa.  327;  Flanagan  v.  Philadel- 
phia, W,  d  B,  R.  Co.  181  Pa,  237.  The  only 
decision  to  which  we  have  been  referred,  di- 
rectly supporting  the  proposition  that  it  is 
necessarily  negligent  for  a  passenger  to  cross 
from  train  to  station  without  lo^ng  for  a 
pot^sible  train  on  an  intervening  track,  is 
Connolly  v.  New  York  d  N,  E.  R.  Co,  158 
Mass.  8.  That  decision  treats  the  question 
inadequately,  without  noticing  the  right  of 
passengers  to  assume  that  their  safety  will 
not  be  imperiled  by  the  carrier.  The  pre- 
cedents cited  are  all  highway  cases.  Massa- 
chusetts seems  to  stand  alone  on  this  sub- 
ject. 

That,  in  the  case  in  hand,  the  passengers 
were  only  invited  to  alight  upon  a  pla/tform 
on  the  side  away  from  the  tracks,  is  not  a 
controlling  circumstance,  but  simply  a  fact 
for  the  jury.  Sucih  was  the  fact  in  all  the 
cases  cited.  The  passengers  were  not  forbid- 
den to  alight  on  the  other  side,  but,  on  the 
contrary,  had  always  been  permitted  to  do 
so.  Wherever  they  should  alight,  they 
would  have  to  cross  the  tracks  to  reach  the 
station,  where  they  had  a  right  to  go,  and 
there  could  be  no  appreciable  difference 
whether  they  should  alight  on  the  platform, 
and  then  walk  around  the  train,  and  cross, 
or  wait  until  the  train  should  move  on  before 
crossing,  or,  as  Groodin  did,  alight  on  the  side 
towaA'ds  the  station,  and  cross  at  once.  In 
Chicago,  M,  d  8t,  P,  R,  Co.  v.  Lowell, 
151  U.  S.  209,  38  L.  ed.  131,  there  was  a  no- 
tice posted  in  the  cars  that  passengers  leav- 
ing a  car  by  the  front  should  pass  to  the 
right,  and  by  the  rear  to  the  left  (to  a  plat- 
foim ) ,  in  order  to  avoid  trains  on  the  other 
track.  A  passenger  failed  to  observe  this 
rule  in  alighting  from  a  car,  and,  in  attempt- 
ing to  cross  an  intervening  track,  to  the  op- 
posite side  of  a  double  station,  was  struck 
and  injured  by  a  passing  train.  In  deliver- 
ing the  opinion  of  the  Supreme  Court  of  the 
United  States,  Mr.  Justice  Brown  remarked: 
"Had  the  plaintiff  complied  with  the  notice, 
and  alighted  upon  the  platform,  he  wouli 
still  have  been  obliged  to  cross  the  track, 
with  the  same  possibility  of  being  struck  by 
a  passing  train  that  confronted  him  in  this 
instance."  And  in  Rohostelli  v.  New  York, 
N.  n.  d  E.  R.  Co.  33  Fed.  Rep.  796,  Judge 
Wheeler  thus  elaborates  the  same  argument : 
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Paaeengers  for  West  New  Rochelle,  stopping 
at  tlii«  station,  couM  not  reach  therefrom  the 
train  on  the  track  which  this  train  was  on, 
without  crossing  the  other  track.  They 
could  get  off  onto  the  platform,  and  go  past 
the  end  of  the  train,  and  cross,  or  get  direct- 
ly down  on  the  other  side,  and  cross.  If  they 
should  get  off  on  the  platform,  and  wait  for 
the  train  to  leave,  they  would  still  have  to 
cross;  and  there  was  no  shelter  there  or  oth- 
er convenience  for  waiting.  The  train  could 
not  pass  on  the  other  track  without  the  lia- 
bility of  encountering  these  passengera,  and, 
if  it  passed  while  the  train  was  standing, 
and  the  passengers  alighting  and  leaving, 
it  would  be  quite  likely  to  encounter  them 
when  attempting  to  cross  by  the  rear  of  the 
other  train."  It  is  noteworthy  that  in  the 
case  in  hand  the  company's  rule  forbade  the 
passing  of  trains  only  until  the  train  at  the 
station  should  move  on.  Strictly  construed, 
that  rule  made  it  more  dangeraus  to  wait  for 
the  train  to  move  on  than  to  cross  at  once. 
In  the  Massachusetts  case  it  was  conceded 
that  the  passenger  had  the  right  to  alight  on 
the  side  of  the  train  towards  the  station, 
although  there  was  provided  on  the  other 
side  a  platform  for  that  purpose.  The  rul- 
ing was  that,  wherever  he  alighted,  he  was 
bound  to  look  before  crossing  the  track.  It 
is  suggested  that  Goodin  was  not  intending 
to  go  to  the  station,  but  to  his  home,  on  the 
same  side  of  the  tracks.  That  circumstance 
is  immaterial.  It  existed  in  sevenal  of  the 
cases  above  cited.  Goodin  had  a  right  to  re- 
ly on  the  assumption  that  no  train  would  be 
iJlowed  to  come  while  passengers  might 
properly  be  crossing  the  track. 

One  other  matter  deserves  notice.  Goodin 
was  a  daily  traveler  by  that  particular  train, 
and  presumably  knew  that  the  express  was 
scheduled  to  paAS  Lawnside  only  three  min- 
utes before  the  accommodation  was  due 
there;  and  it  is  argued  that  he  should  have 
had  in  mind  the  fact  that  it  was  beftiind 
time,  as  the  trains  had  not  passed  one  an- 
other at  their  usual  point  of  passing.  That 
argument  was  useful  for  the  jury,  but  not 
conclusive  for  the  court.  I  know  of  no  rule 
of  duty  for  a  traveler  on  a  railroad  train  to 
keep  alert  to  such  conditions.  Within  a  few 
weeks  there  had  been  a  change  in  the  time- 
table. Before  the  change,  the  arrival  at 
Lawnside  of  the  accommodation  preceded  the 
passing  of  the  express  by  nine  minutes.  It 
is  too  much  to  say  that,  as  a  matter  of  law, 
Goodin  should  have  remembered  the  change, 
and  should  have  noticed  that  the  express  had 
not  passed.  Besides,  he  had  the  protection 
of  the  company's  own  rule  not  to  permit  a 
train  to  come  while  his  train  was  receiving 
or  discharging  passengers.  It  was  not  proved 
that  he  knew  of  this  rule;  but  several  of  the 
decisions  above  cited  hold^  and  I  think 
rightly,  that  knowledge  of  such  a  rule  by 
passengers  may  be  presumed.  For  this  rea- 
son, also,  the  Massachusetts  case  uhi  supra  is 
unsatisfactory,  for  it  declares  a  contrary 
presumption.  A  careful  reading  of  the 
whole  testimony  convinces  me  that,  under  the 
45  L.  R.  A. 


circumstan^es  of  this  case,  the  que^ion  of 
contributory  negligence  was  for  the  jury. 

The  only  other  errors'  assigned  relate  to 
the  beneficial  right  of  the  plaintiff  individu- 
ally, in  her  suit  as  administratrix.  Goodin 
left;  no  cfhild,  or  descendant  of  a  child,  and 
no  parent.'  The  plaintiff  claimed,  as  widow, 
the  entire  benefit  of  the  suit.  Pamph.  Laws 
1807,  p.  134.  If  she  were  not  such,  there 
could  have  been  no  recovery  under  the  decla- 
ration as  framed;  and,  while  proof  showed 
that  the  deceased  left  a  sister,  the  case  was  not 
fci'ied  on  any  theory  that  recovery  could  be 
had  in  her  interest.  The  measure  of  dam- 
ages, of  course,  would  have  differed;  and, 
as  the  judge,  in  his  charge  to  the  jury,  put 
the  matter  of  damages  on  the  basis  of  a 
recovery  by  a  widow,  it  is  but  fair  to  consider 
proof  of  that  status  as  vital.  The  judge,  on 
the  motion  to  nonsuit  or  direct  a  verdict, 
rightly  refused  to  decide  that  there  was  no 
such  pix>of.  There  had  been  a  ceremonious 
marriage  between  Goodin  and  the  plaintiff 
many  years  before ;  but  it  was  conceded  that» 
soon  afterwards,  the  plaintiff  had  learned 
that  at  the  time  of  the  marriage  Goodin  had 
a  wife,  from  whom  he  was  separated.  Co- 
habitation was  nevertheless  continued,  and 
the  parties  were  reputed  to  be  husband  and 
wife.  About  1892  the  real  wife  died.  Reli- 
ance is  placed  by  the  defendant  upon  the 
doctrine,  declared  in  chancery  and  a«pproved 
in  this  court,  that  where  one  of  two  persons, 
knowing  of  an  existing  bar  to  his  or  her  mar- 
riage, perpetrates  a  fraud  upon  the  other, 
by  going  through  a  marriage  ceremony,  such 
mitrriftge  is  void,  and  that,  although  such  bar 
be  subsequently  removed,  cohabitation  and 
reputation  thereafter  as  husband  and  wife 
will  not  justify  a  presumption  of  marriage. 
Voorhees  v.  Voorheea,  46  N.  J.  Eq.  41 1 ;  Col- 
lins V.  Voorhees,  47  N.  J.  Eq.  316,  555.  If 
the  plaintiff's  case  had  rested  on  presump- 
tion, it  would  have  failed;  but  such  was  not 
the  fact.  It  rested  upon  the  proof  of  an  ac- 
tual marriage  after  the  first  wife's  death. 
Some  proof  of  reputation  of  marriage  was,  in- 
deed, admitted  under  objection,  and  its  ad- 
mission is  now  assigned  for  error.  Under  the 
Voorhees  Case  it  was  not  evidential;  but,  as 
it  was  of  no  avail  whatever  to  the  plaintiff, 
it  was  immaterial,  and  harmless  to  tihe  de- 
fendant. In  the  Voorhees  Case,  Vice  Chan- 
cellor Van  Fleet  concedes  that  a  contract  of 
marriage  made  per  verba  de  pra^senti 
amounts  to  an  actual  marriage,  and  is  valid ; 
and  in  the  case  of  Stevens  v.  Stevens,  58  K. 
J.  Eq.  488,  Vice  Chancellor  Pitney  declares 
the  law  on  the  subject  to  the  same  effect,  cit- 
ing abundant  authority.  Dr.  Bishop  makes 
it  quite  plain  that  in  this  country,  in  the 
absence  of  prohibitive  legislation,  no  more  I? 
required  to  constitute  a  legal  marriage  ih.in 
that  the  man  shall  declare,  in  wordA  of  the 
present  tense,  that  the  woman  is  his  wife, 
and  that  the  woman  shall  assent.  No  wit- 
ness need  be  present,  and  no  particular' cere- 
mony is  necessary.  Bishop,  Marr.,  Div.  & 
Sep.  chaps.  14,  15,  especially  §§  299, 313.  The 
effect  of  a  recent  statute  of  this  state  is  ap- 
plicable only  to  nonresidents  (Pampb.  La>w» 
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1807,  p.  378),  and  need  not  now  be  consid- 
ered. 

The  plaintiff,  by  her  own  testimony,  made 
a  prima  facie  case  of  euch  a  marriage  con- 
tract, made  directly  aiter  the  first  wife's 
death.  True,  uo  witness  was  present;  but 
there  was  not  the  slightest  reason  to  doubt 
the  plaintiff's  story,  and  every  reason  to  be- 
lieve it.  It  had  corroboration  in  the  testi- 
mony of  a  niece  of  the  plaintiff,  to  whom 
Goodin  had  «aid,  in  1892  or  1893,  after  his 
first  wife's  death:  "Your  &un>t  now  is  my 
lawful  wife."  One  of  the  exceptions  assigned 
for  error  was  the  refusal  to  strike  out  this 
admission  of  marriage,  but  it  was  clearly 
competent  evidence.  Bishop,  Marr.,  Div.  i 
Sep.  §9  1057,  1058.  The  defendant  called 
no  witness,  and  in  no  way  weakened  the 
prima   facie   proof   of   such   marriage.    Of 


course,  the  jury  might  have  diarbelieved  the 
testimony,  and  doubtless  the  judge,  on  re- 
quest, would  have  submitted  the  fact  of  mar- 
riage to  the  jury,  instead  of  assuming  it  as 
proved  by  undisputed  testimony;  but  he  was 
not  asked  to  do  so,  and  no  eicception  wasf 
taken  to  the  charge.  The  exception  was  to 
his  refusal  to  charge  that  the  "same  proceed- 
ing" was  necessary,  "to  make  a  common-law 
nuurriage,  as  was  entered  into  before  disabil- 
ity was  removed."  This  seems  to  mean  thac 
a  ceremonious  marriage  was  requisite,  and, 
of  course,  the  judge  properly  refused  the  re- 
quest. 
/  fvnd  no  error  in  this  judgment, 

McQUl,  Ch.,  and  Idppiaeott  and  Van 
Sjckely  JJ.j  dissent. 


MISSOURI  SUPREME    COURT    (Division  2). 


WATSON  SEMINARY,  Appt., 

V, 

COUNTY    COURT    OP    PIKE    COUNTY, 

Reapt. 

!•  Tl&e  provlnlon  of  a  charter  of  a  pub- 
lic corporation  created  for  public  pur- 
poses, such  as  that  of  education,  whereby 
fines,  forfeitures,  and  penalties  accruing  to  a 
certain  county  are  granted  to  the  corpora- 
tion, is  not  a  contract  within  the  constitu- 
tional protection,  but  may  be  changed  at  the 
will  of  the  legislature. 

8.  A  ireneral  atatate  perinittinir  tl&e 
alteration  or  repeal  of  any  charter 
becomes  a  part  of  a  charter  granted  while  it 
Ib  in  force,  so  that  the  right  to  repeal  the 
latter  will  not  be  affected  by  the  repeal  of  the 
general  law. 

8.  A  leirialative  irrant  of  flnea,  forfeit- 
nreH,  find  penaltien,  accruing  to  a  county 
when  it  is  a  mere  gratuity  or  privilege  with- 
out any  consideration,  can  be  revolted  at  any 
time. 

(March  28,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Pike  County  in  fa- 
vor of  defendant  in  a  mandamus  proceeding 
to  compel  defendant  to  place  the  fines,  for- 
feitures, and  penalties  accruing  to  the  coun- 
ty to  the  credit  of  a  fund  for  the  benefit  of 
ijie  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tapley  A  Fitsgerrell,  A.  R. 
Cobum,  and  Elijah  Robinaoiiy  for  appel- 
lant: 

The  act  of  Marcl^  12,  1859,  Laws  1859,  p. 
46,  undertaking  to  repeal  that  part  of  the 
plaintiff's  charter  which  appropriated  to  its 


use  the  fines,  penalties,  and  forfeitures  ac-    > 
cruing  to  Pike  county,  is  in  violation  of  those 
provisions  of  both  the  state  and  Federal  Con- 
stitution which  forbid  the  enactment  of  any 
law  impairing  the  obligations  of  a  contract. 

U.  S.  Const,  art.  10,  8  1 ;  Mo.  Const.  1820, 
art.  13,  S  17;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  618,  4  L.  ed.  629;  Planters* 
Bank  v.  aha/rp,  6  How.  301,  12  L.  ed.  447; 
Vinoennes  University  v.  Indiana,  14  How. 
268,  14  L.  ed.  416;  Piqua  Branch  of  State 
Bank  v.  Knoop,  16  How.  369,  19  L.  ed.  977; 
The  Binghamton  Bridge,  3  Wall.  51,  sub 
nom,  Chenango  Bridge  Co.  v.  Binghamton 
Bridge  Co.  18  L.  ed.  137 ;  Wilmington  d  R. 
R.  Co.  V.  Reid,  13  Wall.  266,  20  L.  ed.  569; 
Seihert  v.  Lewis,  122  U.  S.  284,  sub  nom.  8ei- 
bert  V.  United  States,  Lewis,  30  L.  ed.  1161; 
State,  Haeussler,  v.  Oreer,  78  Mo.  188;  fifco*- 
land  County  v.  Missouri,  I.  d  N.  R.  Co.  65 
Mo.  135;  Sloan  v.  Pacific  R.  Co.  61  Mo.  30, 
21  Am.  Rep.  397 ;  New  Jersey  v.  Yard,  96  U. 
S.  Ill,  24  L.  ed.  353. 

The  provisions  of  chap.  34,  Rev.  Stat. 
1845,  were  not  intended  to  apply  to  corpora^ 
tions  created  solely  for  the  advancement  of 
charitable  or  educational  purposes.  The  en- 
tire chapter  is  4n  direct  confiict  with  the 
spirit  of  the  law  and  the  general  policy  of 
the  state  relating  to  suoh  institutions.. 

State,  Clover,  v.  Ladies  of  the  Sacred 
Heart,  99  Mo.  540,  6  L.  R.  A.  84;  Gray,  Per- 
petuities, §  590. 

Notwithstanding  the  existence  of  these 
general  statutory  provisions,  any  subsequent 
legislature  might  lawfully  ignore  them  and 
create  corporations  in  no  wise  subject  to 
them.  In  other  words,  the  intention  of  the 
legislation  of  1847,  which  enacted  the  stat- 
ute under  which  the  "Watson  Seminary"  was 


Note. — ^As  to  the  nature  of  Incorporated  In- 
stitutions belonging  to  the  state,  see  State,  Lit- 
tle, V.  Board  of  Regents  (Kan.)  29  L.  R.  A. 
378,  and  note;  also  Lane  v.  Minnesota  State 
Agri.  Soc.  (Minn.)  29  L.  R.  A.  708:  Lund  v. 
Chippewa  County  (Wis.)  84  L.  R.  A.  131 ;  Ster- 
45  L.  R.  A. 


ling  V.  Regents  of  University  (Mich.)  34  L.  R. 
A.  150 ;  Olclahoma  Agricultural  &  M.  College  v. 
Willis  (Okla.)  40  L.  R.  A.  677;  Gross  v.  Ken- 
tucky Bd.  of  Managers  of  World's  Columbian 
Exposition  (Ky.)  43  L.  R.  A.  708  ;  and  Re  Royec 
(Cal.)  44  L.  R.  A.  364. 
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established,  and  not  the  intention  of  the  leg- 
islature which  enacted  the  Revised  Statutes 
of  1845,  must  govern;  and  it  is  not  necessary 
that  the  intention  of  the  legislature  of  1847, 
that  said  seminary  should  not  be  subject  to 
^he  provisions  of  said  Revised  Statutes, 
should  be  manifested  by  any  particular  form 
of  expression. 

At  common  law  every  corporation  is  in- 
vested with  the  power  of  unlimited  duration. 

Kyd,  Corp.  §  70;  Morawetz,  Priv.  Corp.  9 
411;  Angell  &  A.  Corp.  §  110. 

The  act  of  1847,  when  accepted  and  acted 
upon  by  the  people  who  contributed  to  the 
establishment  of  this  school,  became,  as  be- 
tween them  and  the  state,  or  rather  as  be- 
tween the  state  and  the  schbol,  which  stood 
in  their  shoes,  a  binding  contract,  the  obli- 
gation of  which  no  legislation  could  impair. 

Morawetz,  Priv.  Corp.  §  llOloy  Miller  v. 
New  York,  15  Wall.  495,  21  L.  ed.  103;  Hy- 
att V.  McMahon,  25  Barb.  457 ;  Buffalo  d  N. 
T,  City  R,  Co,  v.  Dudley,  14  N.  Y.  336;  Orr 
V.  Bracken  County,  81  Ky.  593;  Detroit  v, 
Detroit  d>  H.  PI.  Road  Co.  43  Mich.  140. 
4  Messrs.  "W,  H.  Morrow  and  Ras.  Pear- 
son, for  respondent: 

The  act  of  January  25,  1847,— or  the  so- 
called  charter  of  Watson  Seminary, — ceased 
to  be  operative  after  twenty  years  from  the 
date  of  appointment  of  a  board  of  directors 
l>eceml>er  20,  1853,  or  after  December  20, 
1873. 

Texas  ds  P.  R.  Co.  v.  Marshall,  136  U.  S 
393,  34  L.  ed.  385;  Ifewton  v.  Mahoning 
County  Comra.  100  U.  S.  548,  26  L.  ed.  710; 
Mead  v.  Ballard,  7  Wall.  290,  19  L.  ed.  190. 

When  an  act  of  the  legislature  confers  a 
power  or  privilege  it  may  be  repealed  at  any 
time  before  the  power  has  been  exercised  so 
as  to  confer  a  vested  right. 

Covington  d  L.  B.  Co.  v.  Kenton  County 
Ct.  12  B.  Mon.  144;  Bailey  v.  Mason,  4 
Minn.  546;  Union  Parish  8oc.  v.  Upton,  74 
Me.  545. 

Inehoate  rights,  derived  under  a  statute, 
are  lost  by  a  repeal  of  the  statutes  unless 
saved  by  express  words  in  the  repealing  law. 

Moor  V.  Seaton,  31  Ind.  11;  Dillon  v.  hin- 
der, 36  Wis.  344. 

The  promise  of  a  gratuity,  spontaneously 
made,  may  be  chang^  or  recalled  at  pleas- 
ure. 

Tucker  v.  Ferguson,  22  Wall.  627,  22  L. 
ed.  805. 

If  in  any  event,  by  virtue  of  the  act  of 
January  25,  1847,  Watson  Seminary  became 
entitled  to  have  these  fines,  penalties,  and 
forfeitures  passed  over  to  the  Watson  fund 
for  its  benefit,  such  right  was  impliedly  re- 
pealed by  subsequent  legislative  acts  of  a 
general  nature  and  subsequently  adopted 
constitutional  provisions. 

Waller  v.  Everett,  52  Mo.  67 ;  Deal  v.  Mia- 
sissippi  County,  107  Mo.  464,  14  L.  R.  A. 
622;  Morawetz,  Priv.  Corp.  §§  463^68. 

Even  assuming  what  appellant  claims  in 
regard  to  the  act  of  January  25,  1847,  con- 
stituting a  contract,  it  is  nevertheless  true 
that  said  act  was  subject  tx>  alteration  or  re- 
peal by  subsequent  legislation. 
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Rev.  Stat.  1845,  chap.  34,  art.  1,  §  7,  p. 
232;  Chincleclamouche  Lumber  d  Boom  Co. 
V.  Com.,  Atty.  Gen.  100  Pa.  438;  Crease  v. 
Bahcock,  23  Pick.  334,  34  Am.  Dec.  01 ;  Re 
Oihson,  21  N.  Y.  9;  Oriffin  v.  Kentucky  Ins. 
Co.  3  Bush,  592,  96  Am.  Dec.  259;  Pennsyl- 
vania R.  Co.  V.  Duncan,  111  Pa.  352;  Shields 
V.  Ohio,  95  U.  S.  319,  24  L.  ed.  357 ;  McLaren 
V.  Pennington,  1  Paige,  102;  Lothrop  v. 
Stedman,  13  Blatchf.  134;  Tomlinson  v.  Jes- 
sup,  15  Wall.  454,  21  L.  ed.  204;  Dartmouth 
College  v.  Woodward,  4  Wheat.  618,  4  L.  ed. 
629 ;  Greenwood  v.  Union  Freight  R.  Co.  105 
U.  S.  13,  26  L.  ed.  961 ;  Pennsylvania  College 
Cases,  13  Wall.  190,  20  L.  ed.  550;  MiUer  v. 
New  York,  15  Wall.  478,  21  L.  ed.  98;  Mora- 
wetz, Priv.  Corp.  §§  463,  464. 

Under  the  educational  policy  of  the  state 
the  act  of  January  25,  1847,  is  detrimental 
to  the  general  welfare  and  against  public 
policy. 

West  River  Bridge  Co.  v.  Dix,  6  How.  507, 
12  L.  ed.  635;  Searl  v.  School  Dist.  No.  2, 
133  U.  S.  553,  33  L.  ed.  740;  M'Culloch  v 
Maryland,  4  Wheat.  316,  4  L.  ed.  579. 

Every  surrender  of  the  ordinary  sources  of 
the  school  revenue  of  a  county  not  only  tends 
to  paralyze  the  public  school  system,  but  in- 
volves a  loss  to  the  balance  of  the  communi- 
ty, since  the  deficiency  thus  created  must  be 
made  by  a  larger  contribution — or  greater 
taxation — to  meet  the  common-school  ex- 
penses. 

M*Culloch  V.  Maryland,  4  Wheat  316,  4  L. 
ed.  579. 

Fines,  penalties,  and  forfeitures  in  their 
very  nature  are  not  grantable  by  legislative 
act  so  as  to  invest  the  grantee  with  such 
rights  or  privileges  or  property  as  to  entitle 
the  grantee,  under  any  circumstances,  to 
claim  a  vested  right  therein. 

Morawetz,  Priv.  Corp.  §  442. 

No  legislature  could  bargain  away  to  ap- 
pellant the  future  revenues  of  the  state;  such 
a  bargain  would  be  inequitable  and  unjust, 
and  could  not  vest  in  the  grantee  a  right  to 
enforce  it. 

United  States  Mortg.  Co.  v.  Gross,  93  lU. 
483. 

'  Gantty  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff  sought  by  mandamus  to  require 
the  county  court  of  Pike  county  to  place  all 
''fines,  forfeitures,  and  penalties"  accruing 
to  said  county  to  the  credit  of  what  is  known 
in  said  county  as  the  **Watson  fund,"  for  the 
benefit  of  Watson  Seminary.  The  circuit 
court  denied  the  peremptory  writ,  and  plain- 
tiff appeals. 

The  history  of  the  Watson  fund  "runneth 
thus:''  Samuel  Watson  died  in  Pike  county 
prior  to  the  year  1836,  leaving  a  last  will, 
which  was  duly  probattd  February  2,  1836 
Samuel  Watson  made  the  following  bequest 
in  said  will :  "And  it  is  further  my  will  and 
desire  that,  after  the  death  of  said  Esther, 
two  hundred  dollars  of  the  said  sum  be  set 
apart,  and  the  same  is  hereby  bequeathed  to 
the  said  county  of  Pike  for  the  purpose  of 
supporting  a  free  school  for  the  poor  of  said 
countv.     I  give  and  bequeath  to  said  eonnty 
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of  Pike  the  said  sum  of  one  hundred  doUarfi 
for  the  purpose  of  supporting  a  free  school 
for  the  poor  of  said  county,  and  direct  my 
executor  to  pay  the  same  into  the  treasury 
of  said  county,  under  the  direction  of  the 
county  court;  this^  with  the  above-mentioned 
sum  of  two  hundred  dollars,  making  an  en- 
tire sum  of  three  hundred  dollars  for  the  sup- 
port of  the  free  schools  for  the  poor.  It  is 
my  will  and  desire  that  the  said  sum  shall 
be  loaned  under  the  direction  of  the  county 
court  of  said  county,  and  the  interest  be 
added  to  the  principal  from  year  to  year  un- 
til there  shall  be  some  legal  provision  for  free 
schools  in  this  state;  and,  whenever  free 
schools  shall  be  established  in  said  county  by 
law,  then  it  is  my  will  and  desire  that  the  in- 
terest which  may  hereafter  accrue  on  the 
sum  total  of  principal  and  interest  up  to  the 
time  of  establishing  such  school  shall  be  an- 
nually appropriated  towards  defraying  the 
expenses  of  such  public  school,  reserving  the 
said  three  hundred  dollars,  and  the  interest 
which  may  have  accrued  thereon  before  the 
establishment  of  such  public  school,  as  a  per- 
manent fund." 

The  present  contention  is  grounded  on  an 
act  of  the  general  assembly  of  Missouri  ap- 
proved January  25,  1847.  The  following 
sections  of  said  act  sufficiently  indicate  its 
purpose  and  provisions: 

''Section  1.  A  school  is  hereby  established 
in  the  county  of  Pike  by  the  name  of  'Wat- 
son Seminary,'  named  in  honor  of  Samuel 
Watson,  deceased,  of  said  county,  the  direct- 
ors of  which,  when  selected  as  hereinafter 
required,  are  hereby  constituted  a  body  poli- 
tic or  corporate  with  all  the  powers  of  corpo- 
ration; and  as  such  may  sue  and  be  sued, 
have  a  common  seal,  and  hold  suoh  property, 
real  and  personal,  as  may  be  necessary  and 
proper  to  effect  the  purpose  of  its  creation, 
under  the  name  and  style  of  the  'Watson 
Seminary.' 

"Sec.  2.  The  principal  and  interest  of  the 
fund,  donated  by  the  said  Samuel  Watson, 
now  under  the  control  of  said  county  of  Pike, 
shall  be  and  the  same  is  hereby  declared  to  be 
a  permanent  fund  for  the  support  of  said 
seminary,  and,  in  addition  thereto,  the 
amount  of  fines  now  in  the  treasury  of  the 
said  county,  and  all  the  monies  which  may 
hereafter  accrue  to  said  county  by  way  of 
fine,  penalty,  or  forfeiture,  which  shall  be 
paid  into  the  treasury  of  said  county  as  the 
same  is  paid  in,  shall  be  added  to  and  the 
i>ame  shall  become  a  part  of  said  fund,  and 
the  whole  shall  be  loaned  out  as  the  'Wat- 
son fund,'  of  said  county,  is  now  loaned,"  etc. 

"Sec.  6.  No  part  of  the  Watson  fund  above 
constituted,  by  the  provisions  of  the  2d  sec- 
tion of  this  act,  shall  be  appropriated  for  any 
purpose  whatever  until,  from  the  accumula- 
tion of  interest  thereon,  and  the  payment  of 
fines,  penalties,  and  forfeitures,  the  whole 
shall  amount  to  the  sum  of  $2,000. 

"Sec.  6.  When  the  said  fund  shall  reach 
the  sum  of  $2,000,  it  shall  be  the  duty  of  the 
county  court  of  Pike  county  to  give  public 
notice  by  advertisement  that  said  seminary 
erfaall  be  established  at  such  place  in  said 
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county  as  will  contribute  or  procure  the  larg- 
est donation  in  money  or  real  estate  for  the 
erection  of  buildings  for  said  seminary,  and 
for  establishing  and  purchasing  a  library, 
and  suitable  apparatus  for  the  same,  and 
which  may  in  other  respects  be  most  advan- 
tageous for  the  location  of  said  seminar}% 
said  subscription  shall  designate  the  place 
where  said  seminary  is  to  be  located,  and  the 
amounts  subscribed  shall  be  secured  to  the 
satisfaction  of  the  county  court  and  made 
payable  to  the  county  of  Pike,  and  filed  in 
the  office  of  the  clerk  of  the  county  court. 

"Sec.  7.  At  the  term  of  the  county  court 
of  said  county  of  Pike,  held  next  after  the 
publication  of  the  advertisement  above  men- 
tioned, the  said  court  shall  appoint  not  less 
than  three  nor  more  than  five  commission- 
ers, re^dents  of  one  or  more  of  the  adjoin- 
ing counties,  who  shall  meet  on  a  day  fixed 
by  eaid  court  at  the  courthouse  in  Pike 
county,  and  examine  said  subscriptions,  and 
shall  fix  upon  a  location  for  said  Watson 
Seminary,  at  the  place  having  the  largest 
subscription  in  value,  in  the  opinion  of  said 
commissioners,  and  possessing  the  greatest 
advnantagesfor  the  permanent  location  of  said 
school.  The  said  commissioners  shall  file  a 
report  in  writing  of  their  proceedings  with 
the  clerk  of  the  said  county  court,  and  the 
place  designated  by  a  majority  of  the  com- 
missioners in  their  report  shall  be  the  per- 
manent location  of  said  Watson  Seminary. 

"Sec.  8.  So  soon  as  the  said  seminary  shall 
be  permanently  located  it  shall  be  the  duty 
of  the  county  court  to  appoint  nine  direct- 
ors," etc. 

"Sec.  9.  At  the  first  term  of  the  county 
court,  after  the  necessary  buildings  are  com- 
pleted and  the  school  is  in  operation,  the 
county  court  shall  draw  their  warrant  on  the 
county  treasurer  for  the  amount  of  interest 
due  for  the  year  preceding,  in  favor  of  such 
officers  as  may  be  appointed  for  that  purpose 
by  said  board  of  directors,  and  the  same 
shall  be  done  annually  thereafter." 

"Sec.  11.  The  directors  shall  appoint  such 
officers  as  may  be  necessary,  and  shall  fill  all 
vacancies  which  may  occur  in  their  body  by 
removal,  resignation,  or  otherwise. 

"Sec.  12.  The  directors  shall  biennially 
make  a  report  to  the  superintendent  of  tlie 
common  schools  of  the  condition  of  said  semi- 
nary, stating  the  number  and  ages  of  the  pu- 
pils, the  branches  studied,  the  price  of  tui- 
tion, the  amount  received  from  interest  on 
the  fund,  as  well  as  from  pupils,  and  any 
other  information  calculated  to  show  the 
condition  of  said  school;  also  the  property 
held  by  said  seminary,  and  the  amount  of  its 
indebtedness. 

"Sec.  13.  All  the  interest  accruing  upon 
the  fund  regulated  by  said  Samuel  Watson, 
at  the  time  of  the  appointment  of  said  direct- 
ors, shall  be  appropriated  towards  the  edu- 
cation of  any  indigent  youths  in  said  county 
of  Pike,  who  may  apply  for  the  benefit  of  the 
same,  and  it  shall  be  the  duty  of  said  board 
to  have  them  educated  at  said  seminary 
without  charge  of  tuition,  use  of  rooms  or  of 
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any  apparatus  that  may  belong  to  said  semi- 
nary." 

"Sec.  17.  The  fines,  penalties,  and  forfei- 
tures, accruing  to  said  county  of  Pike,  after 
the  organization  of  said  seminary,  shall  still 
be  paid  into  the  county  treasury,  and  be  ap- 
plied to  the  increase  of  said  permanent 
fund. 

"Sec,  18.  An  act  entitled  *An  Act  to  Estab- 
lish the  Watson  Free  School,*  approved  Feb- 
ruary 23d,  1843,  is  hereby  repealed,  as  are 
aJl  other  acts  and  parts  of  acts  inconsistent 
with  the  provisions  of  this  act. 

"This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage.  Approved  Jan- 
uary 25,  1847." 

On  August  11,  1853,  the  county  court  of 
said  county  made  an  order  reciting  that  the 
Watson  fund  then  amounted  to  more  than 
$2,000,  and  declared  that  said  seminary 
would  be  located  in  such  place  in  said  county 
as  would  contribute  the  largest  donation  in 
mone^'  and  real  estate,  and  directed  that  no- 
tice be  given  in  certain  newspapers.  On  the 
10th  of  November,  1853,  the  county  court  ap- 
pointed three  commissionars  to  examine  the 
subscriptions,  and  fix  the  location  of  the 
seminary.  The  people  of  Ashley  donated 
$3,302,  and  4  acres  of  land  adjoining  said 
town.*  On  December  20,  1853,  the  county 
court  approved  the  location,  and  appointed  a 
board  of  trustees.  The  county  court  subse- 
quently, at  different  times,  drew  warrants  on 
the  Watson  Seminary  fund.  In  1893  the 
county  court  refused  to  longer  carry  the 
fineSj  penalties,  and  forfeitures  accruing  to 
said  county  to  the  credit  of  the  said  Watson 
fund,  but  applied  them  to  the  common-school 
fund  of  said  county.  In  1859  (Laws  1859, 
p.  46 )  the  legislature  passed  an  act,  approved 
March  12,  1859,  whereby  all  or  so  much  of 
the  act  of  1847  as  appropriated  the  fines,  for- 
feitures, and  penalties  of  said  county  to  the 
Watson  fund  was  repealed,  and  repealing 
"all  provisions  giving  said  fund  any  portion 
of  the  school  fund  of  said  county." 

Counsel  for  plaintiff  seeks  a  reversal  of  the 
judgment  below  on  the  ground  that  the  act 
of  1859  was  uncons'titutional,  in  that  it  im- 
paired the  obligation  of  a  contract  made  by 
the  state  with  Watson  Seminary.  This  con- 
tention is  controverted  on  various  grounds, 
which  will  be  noted  in  the  discussion  of  the 
case. 

Counsel  for  plaintiff  invokes  the  authority 
of  Dartmouth  College  v.  Woodwardy  4 
Wheat.  518,  4  I>.  ed.  629, — a  case  so  famous 
and  historical  that  it  is  often  assumed  that 
both  the  profession  and  the  laity  are  ac- 
quainted with  the  principles  decided  and  the 
facts  upon  which  the  opinion  was  based ;  but 
it  is  opined  that  no  harm  can  result  from  a 
short  restatement  of  the  facts  and  the  actual 
ruling  thereon.  In  1769  George  III.  granted 
a  charter  which  recited  that  Dr.  Eleazer 
Wheelock  had  established  at  his  own  expense 
a  charity  school  for  the  instruction  of  Indi- 
ans in  the  Christian  religion;  that  he  had 
appointed  agents  to  solicit  contributions  in 
England  for  extending  the  said  charitable 
work,  and  had  constituted  the  earl  of  Dart- 
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mouth  and  others  trustees  of  the  moneys  so 
raised  and  to  be  acquired,  and  authorized 
them  to  fix  tlie  site  of  the  proposed  college; 
that  they  determined  to  establish  the  college 
in  the  western  part  of  New  Hampshire,  and 
that  Dr.  Wheelock  had  applied  for  a  charter, 
and  in  consideration  of  the  foregoing  prem- 
ises a  charter  was  granted,  constituUng  tiic 
trustees  of  said  college  a  body  politic,  to  be 
known  by  the  name  of  "The  Trustees  of  Dart- 
mouth College,"  with  power  to  acquire  real 
and  personal  property,  and  to  pay  the  sala- 
ries of  officers  and  teachers;  that  Dr.  Wliee- 
lock  should  be  president,  and  appoint  his 
successor,  until  such  appointment  should  be 
disapproved  by  the  trustees,-  that  the  trus- 
tees should  have  power  to  appoint  and  dis- 
place officers,  and  make  ordinances,  orders, 
and  laws  for  the  college,  etc.  The  ciiarter 
was  accepted,  and  the  property  contributed 
was  conveyed  to  the  corporation.  The  col- 
lege continued  to  be  governed  by  this  charter 
until  1816.  In  the  year  last  mentioned  the 
legislature  of  New  Hampshire  passed  an  act 
to  amend  the  charter,  and  enlarge  and  im- 
prove the  corporation  of  Dartmouth  College. 
The  proposed  change  was  to  increase  the 
trustees  from  twelve  to  twenty-one,  and  vari- 
ous other  changes.  The  majority  of  the  old 
corporation  refused  to  accept  the  new  char- 
ter, and  brought  an  action  for  trover 
against  the  new  treasurer  for  the  record 
books  of  the  college;  and,  the  supreme  court 
of  New  Hampshire  having  decided  that  the 
now  charter  was  constitutional,  the  case  was 
removed  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States.  At  the  Febru- 
ary term,  1819,  the  Supreme  Court  reversed 
the  judgment  of  the  supreme  court  of  New 
Hampshire,  holding  that  the  legislature  had 
no  power  to  amend  the  charter  without  the 
consent  of  the  trustees,  and  that  the  amend- 
ing act  impaired  the  obligation  of  contracts, 
within  the  meaning  of  &e  Constitution  of 
the  United  States.  Chief  Justice  Marshall, 
among  other  reasons  for  so  holding,  used  thi^ 
language:  "Dartmouth  College  Is  really 
endowed  by  private  individuals,  who  have 
bestowed  their  funds  for  the  propagation  d 
the  Christian  religion  among  the  Indians, 
and  for  the  promotion  of  piety  and  learning 
generally.  From  these  funds  the  salaries  of 
the  tutors  are  drawn,  and  these  salaries  les- 
sen the  expense  of  education  to  the  students. 
It  is  then  an  eleemosynary  .  .  .  and,  so 
far  as  respects  its  funds,  a  private,  corpora- 
tion. .  .  .  That  education  is  an  o4>ject  of 
national  concern,  and  a  proper  subject  of 
legislation,  all  admit.  That  there  may  be  an 
institution,  founded  by  government,  and 
placed  entirely  under  its  inmiediate  control. 
the  officers  of  which  would  be  pubUc  officers, 
amenable  exclusively  to  government,  none 
will  deny.  But  is  Dartmouth  College  such 
an  institution?"  The  conclusion  was  reached 
that  it'  was  a  private  eleemosynary  institu- 
tion, and  incapable  of  change  without  its 
consent  by  the  legislature;  but  it  was  con- 
ceded that  if  it  had  been  a  public  corpora- 
tion, created  for  governmental  purpoees,  the 
power  to  alter,  amend,  or  change  the  charter 
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y/Sih  unquestionable.  Mr.  Justice  Story,  in 
a  concurring  opinion,  conceded  that  if  the 
power  to  control,  alter,  or  amend  tlie  charter 
was  reserved  in  the  charter  itself,  no  doubt 
could  exist  as  to  that  power.  Accordingly 
the  various  legislatures  have,  since  that  de- 
cision, availed  themselves  of  this  suggestion, 
and  either  inserted  this  right  in  general 
laws  made  applicable  to  all  charters,  or  in- 
corporated it  in  subsequently  granted  special 
charters,  in  the  charters  themselves.  Penn- 
sylvania College  Cases,  13  Wall.  213,  20  L. 
ed.  553 ;  Miller  v.  New  York,  15  Wall.  478, 
21  L.  ed.  98;  BUields  v.  Ohio,  95  U.  S.  319,  24 
L.  ed.  357;  Maine  C.  R,  Co.  v.  Maine,  96  U. 
S.  499,  24  L.  ed.  836;  Sinking-Fund  Cases, 
99  U.  S.  700,  25  L.  ed.  496;  Atlantic  d  O. 
R.  Co.  V.  Georgia,  98  U.  S.  369,  25  L.  ed.  185 ; 
Greenwood  v.  Union  Freight  R.  Co.  105  U.  S. 
13,  26  L.  ed.  961 ;  Spring  Valley  Waterworks 
Oo.  v.  Schottler,  110  U.  S.  348,  28  L.  ed. 
174.  "Private  charters,  or  such  as  are 
granted  for  the  private  benefit  of  the  corpo- 
rators, are  held  to  be  contracts,  because  they 
are  based  for  their  consideration  on  tbe  lia- 
bilities and  duties  which  the  corporators  as- 
sume by  accepting  the  terms  therein  bped- 
fied."  ^Pennsylvania  College  Cases,  13  Wall. 
213,  20  L.  ed.  553. 

Strained  aa  the  conetniction  was  in  tihe 
Dartmouth  College  Case,  no  such  state  of 
factd  exists  in  this  ease.  Watson  Seminary 
wae  not  endowed  by  private  individuals. 
Not  a  dollar  of  the  funds  which  the  seminary 
now  demands  is  the  gift  of  any  private  in- 
dividual to  this  seminary.  So  much  of  t-aid 
fund  as  originated  in  the  will  of  Samuel 
Watson  was  bequeathed  to  raise  a  fund  in 
aid  of  the  free  public  schools  of  Pike  county, 
when  such  schools  should  afterwards  be  es- 
tablished ;  and  it  would  be  an  obvious  misap- 
propriation of  said  fund  to  apply  it  to  an  in- 
stitution like  Watson  Seminary,  which  is  not, 
in  the  meaning  of  said  will,  a  free  or  public 
eehool.  Outside  of  this  donation,  the  record 
shows  that  the  remainder  of  said  fund  has 
resulted  from  the  addition  to  it  of  "the  pen- 
alties, fines,  and  forfeitures," — public  funds, 
— which  have  accrued  to  said  county  under 
the  operation  of  the  public  laws  of  the  state. 
Looking  further  into  the  charter  of  this 
corporation,  we  find  there  were  no  private 
incorporators,  share  or  stock  holders,  and  no 
ehares  of  stock  which  an  individual  could 
hold.  Whatever  may  be  said  of  those 
chartexs  granted  to  private  persons  for  pri- 
vate benefit,  the  reasoning  can  have  no  ap- 
plication here.  Here  the  state,  ex  mero 
motu,  has  created  a  corporation  for  a  public 
purpose, — that  of  education, — ^and  has  pro- 
vided for  it  out  of  public  funds,  to  wit,  "the 
penalties,  fines,  and  forfeitures"  accruing  to 
a  subdivision  of  the  state,  to  wit.  Pike 
county;  and  the  state,  through  its  own  pub- 
lic 8er\^ants,  the  county  court,  appoints  its 
own  agents  or  mandataries  to  administer 
that  trust.  Under  the  scheme  the  control 
of  the  state  is  perpetuated  as  long  as  the 
charter  is  effectual.  To  hold  such  a  charter 
with  f^uch  limitations  a  contract  would  he  to 
•disregard  all  fundamental  distinctions  of  the 
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law.  At  least  two  parties  are  essential  to  a 
contract.  "A  contract  is  an  agreement  be- 
tween two  or  more  competent  parties  touch- 
ing a  legal  subject-matter,  for  a  valuable 
consideration."  Minor,  Inst.  In  this  case, 
if  a  contract,  it  is  equivalent  to  saying  the 
state  has  contracted  with  itself,  or  its  own 
agencies  and  creatures, — a  solecism  in  the 
law.  Our  conclusion  is  that  the  Dartmouth 
College  Case  cannot  control,  because  this  is 
not  a  private,  but  a  public,  corporation,  cre- 
ated and  founded  by  the  state,  and  placed  en- 
tirely under  the  control  of  a  board  created 
by  the  state,  to  dispense  a  purely  public 
fund,  and  responsible  and  amenable  exclu- 
sively to  the  state  and  its  subdivision,  the 
county  of  Pike.  It  necessarily  follows  that, 
as  no  contract  was  ever  entered  into  by  the 
state  with  any  second  party,  it  cannot,  in 
the  nature  of  things,  be  impaired  by  any  sub- 
sequent amendment  or  alteration  of  said 
charter. 

2.  But,  if  we  are  wrong  in  our  interpreta- 
tion of  the  character  of  this  corporate  body, 
another  insuperable  difiloulty  lies  in  the  way 
of  granting  plaintifif  a  peremptory  writ  of 
mandamus  against  the  county  court.  The 
general  law  of  Missouri  applicable  to  corpo- 
rations at  the  time  this  charter  was  grant- 
ed, in  1847,  provided,  among  other  t]bings, 
that  "the  charter  of  any  corporation  that 
shall  hereafter  be  granted  by  tiie  legislature 
shall  be  subject  to  alteration,  suspension,  and 
repeal  in  the  discretion  of  the  legislature." 
Mo.  Rev.  Stat  1845,  chap.  34,  art.  1,  §  7,  p. 
232.  We  have  already  adverted  to  the  fact 
that  the  states  and  the  courts  alike  seized 
upon  the  qualification  of  the  doctrine  of  the 
Dartmouth  College  Case,  to  wit,  that  when 
a  provision  was  inserted,  either  in  the  char- 
ter itself,  or  a  general  statute  governing  all 
such  charters,  reserving  the  right  to  amend, 
alter,  or  repeal  the  chai^ter,  such  reservation 
is  a  condiUon  of  the  grant,  and  its  subse- 
quent exercise  is  in  no  sense  an  impairment 
of  the  obligation  of  the  contract.  Union 
Branch  R,  Co.  v.  East  Tennessee  d  G.  R.  Co. 
14  Qa.  327.  When  the  charter  under  consid- 
eration herein  was  granted,  the  provision  of 
the  general  statutes  of  1845  be<»ime,  to  all 
intents  and  purposes,  as  much  an  integral 
part  thereof  as  if  it  had  been  written  there- 
in in  so  many  words.  To  parry  the  force  of 
this  well-nigh  universal  construction,  coun- 
sel for  the  seminary  argue  that,  while  this  is 
true,  it  is  also  indisputable  that,  as  the  gen- 
eral law  of  1845  was  only  a  legislative  en- 
actment, it  could  not  bind  subsequent  legis- 
latures, and  prevent  their  granting  charters 
which  were  not  subject  to  this  amendatory 
reservation  and  power.  This  is  true.  But 
where  in  this  charter  is  there  an  intimation 
that  the  state  had  voluntarily  denied  itself 
this  power  of  amendment  and  alteration? 
The  negation  of  this  reserved  power  is  cer- 
tainly not  to  be  found  in  any  express  provi- 
sion of  the  charter,  taking  it  out  of  the  gen- 
eral right  reserved  to  the  state;  nor  are  there 
such  words  as  necessarily  imply  such  an  in- 
tention. Nor  are  we  called  upon  to  give  a 
strained  construction  of  exemption  from  the 
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general  law  in  favor  of  this  gratuity  granted 
to  this  corporation.     It  is  a  well-settled  rule 
of  construction  of  grants  by  the  legislature 
to  corporations,  whether  public  or  private, 
that  only  such  powers  and  rights  can  be  ex- 
ercised under   them  as  are  clearly   compre- 
hended within  the  words  of  the  act,  or  de- 
rived therefrom   by   necessary    implication; 
regard  being  had  to  the  object  of  the  grant. 
Any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  re- 
solved in  favor  of  the  public.     Fanning  v. 
Oregoire,  16  How.  634,  14  L.  ed.  1047 ;  Min- 
ium V.  Larue,  23  How.  435,  16  L.  ed.  574; 
Carroll  v.  Campbell,  108  Mo.  550.     Mr.  Jus- 
tice Swayne  declared  in   yorthtoestem  Fer- 
iilizing  Co,  v.  Hyde  Park,  97  U.  S.  059,  24 
L.  ed.    1036,    and   in   Netoton   v.    Mahoning 
County  Comrs.  100  U.  S.  548,  25  L.  ed.  710. 
"Nothing  is  to  be  taken  as  conceded.     .     .     . 
The  affirmative  must  be  shown.     Silence  is 
negation,  and  doubt  is  fatal  to  the  claim.*' 
To  construe  this  act  as  sought  by  plaintiff 
would  be  to  deprive  Pike  county  forever  of 
the  funds  granted  to  it  by  the  Constitution 
of  the  state  for  the  support  of   its  public 
schools  (Mo.  Const,  art.  11,  §  8)  ;  to  deprive 
tho/t  county  of  a  privilege  granted  to  every 
county  in  the  state.     The  act  of  March  12, 
1859,  expressly  repealed  eo  much  of  the  char- 
ter   of   Watson    Seminary   as    granted   the 
''fines,  forfeitures^   and    penalties"  accruing 
to  Pike  county  to  said  seminary,  and,  in  view 
of  the  reserved  right  to  so  amend  said  char- 
ter in  the  Revised  Statutes  of  1845,  we  have 
DO  doubt  of  the  constitutionality  of  this  ect 
of  1859.     To  the  contention  of  counsel  that 
because   the   revision   of    1855    did   not,    in 
words,  continue    the   general   law   of    1845, 
though  the  same  provision  is  found  therein 
(Rev.  Stat  1856,  p.  371,  chap.  34,  art  1,  § 
7 ) ,  it  is  only  necessary  to  say  that  the  subse- 
quent repeal,  if  conceded,  did  not  affect  the 
right   to   amend,  which,  to   all    intente   and 
purposes,  was  incorporated  in  the  charter  at 
the  time   of  enactment.     Freehold    Ur*.    //. 
Aaao.  V.  Broton,  29  N.  J.  Eq.  122 ;  United  lie- 
hrew  Benev.  Asao,  v.  Benshimol,  130  Ma»^•. 
325;  Boaton  Beer  Co,  v.  Maaaaehusetts,  97 
U.  S.  25,  24  L.  ed.  989.     But  re<?ardlesfl  of 
the  reserved  right  of  the  legislature  to  amend 
the  charter  as  it  did  by  the  act  of  1859,  in 
view  of  tlhe  fact  thM  there  are  no  incorpora- 
tors of  Watson  Seminary  outside  of  the  state 
itself,  its  sole  benefactor,  we  think  it  is  per- 
fectly clear  that  this  corporate  body  has  no 
standing  to  complain  of   the  action  of  the 
Btate  in    the    amending  or   repealing    act. 
The  persons  who  gave  the  land,  and  con- 
tributed  money   to   build   the   schoolhouse, 
are  not  Ix^fore  this  court,  and  are  not  repre- 
sented.    They  had  no  voice  in  creating  the 
board  of  directors.     They  were  no  parties  to 
any  contract,  if  one  ever  existed,  between  the 
state  and   its    own   appointees,    not   one   of 
whom  has  the  slightest  pecuniary  interest  in 
the  school.     Hagar  v.  Reclamation  Diat.  No. 
108.  Ill  U.  S.  701,  28  L.  ed.  569.     We  ere 
not  called  upon  to  decide  or  determine  the 
rights  of    persons    who   contributed    to    the 
school  property.    It  is  not  our  duty  to  decide 
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any  constitutional  question  affecting  their 
rights,  until  they  are  in  court,  and  the  i>sue 
is  directly  or  nece«sarilv  involved.  People 
V.  Brooklyn,  F.  d  C.  I.  k.  Co,  89  N.  Y.  toe. 
cit.  92. 

Finally  we  come  to  consider  whether  the 
grant  of  the  fines,  penalties,  and  forfeitures 
axjcruing  to  Pike  county  >\-as  such    that  it 
became,  upon  its  pass^age,  irrepealable.  Said 
Chief  Justice    Marshall    in    the    Dartmouth 
College  Caae:     ".     .     .     If  the  funds  of  the 
college  be  public  property,  or  if  the  state  of 
New  Hampshire,  as  a  government,  be  alone 
interested  in  its  transactions,  the  subject  id 
one  in  which  the  legislature  of  the  state  may 
act   according   to   its  own  judgment,   unre- 
strained by  any  limitation  of  its  power  im- 
posed  by   tho   Constitution    of    the   United 
States."    The  same  principle  was  repeated  in 
Eaat  Hartford    v.    Hartford   Bridge   Co.    10 
How.  511,  13  L.  ed.  518;  Butler  v.  Pennsyl- 
vania, 10  How.  402.  13  L.  ed.  472.     In  Xcw- 
ton  V.  Mahoning  County  Comra.  100  U.   S. 
loc.  cit.  559,  25    L.    ed.    711,    the    Supreme 
Court  of  the  United  States  discussed  the  act 
of  Ohio  providing  for    the   removal    of    the 
courthouse  of  Maihoning  county  from   Can- 
field  to   Youngstown.     By   the  act  of  1846, 
upon   certain  conditions,  complied  with  by 
the  people  of  Can  field,  the  courthouse  waa 
"pei*manently  established"  at  said  place.  In 
1874  the  legislature  passed  the  act  of  remov- 
al, and  it  was  resisted  as  impairing  the  ob- 
ligation of  a  contract;  but  the  court  held  the 
first  act  was  not  a  contract,  and  was  not  ir- 
repealable, beoause  the  provisions  for  holding 
courts  were  public  things,  and  laws  concern- 
ing them    must   be  of  the   same   character. 
Said  the  court:     "They   involve   public   m- 
terests,     ajid     legislative     acts     conoeming 
them    are    necessarily    public    laws.     Every 
succeeding  legislature  possesses  the  same  ju- 
risdiction and  power  with  respect  to  them  as 
its  predecessors.     The  latter  have  the  same 
power  of  repeal  and  modification  which  the 
former  had  of  enactment  neither  more  nor 
less."     Now,  "fines,  forfeitures,  and    penal- 
ties" accrue  to  the  state  from  the  violation 
of  some  obligation  to  the  state,  or  as  the  re- 
sult  of   criminal   prosecutions   for   offenses 
against  the  state.     Each  legislature  may  re- 
peal the  laws  creating  these,  and  enact  new 
laws,  imposing  other  and  different  ones.  The 
whole  subject  is  a  matter  absolutely  in  the 
power  of  each  succeeding  l^slature,  acting 
in  its  relation  to  public  objects.     No  person 
or  institution  can  have  a  vested  right  there- 
in.    Hence,  when  the  legislature  granted  tlie 
fines,  forfeitures,  and  pencilties  then  in  the 
county  treasury,  in  1847,  it  did  so  subject  to 
the  right  of  the  next  legislature  to  repeal  the 
act  of  1847.     In  the  very  nature  of  the  sub- 
ject-maftters  granted,  and  the  public  purpose 
to  which  they  were  de\'^oted,  there  waa  not 
and  could  not  be,  an  absolute  and  unchange- 
able   contract,     which     future    legislatures 
might  not  modify  or  repeal;  but  it  waa  a 
gratuity  or  privilege,  without  any  coosideim^ 
tion  moving  to  the  state,  which  could  be  re- 
voked at  any  time,  as  was  expressly  done  in 
1859.     State  v.  Gilmore,  141  Mo.  506;  Wew- 
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ton  V.  Mahoning  County  Comrs.  100  U.  S. 
561,  25  L.  ed.  712;  Christ  Church  ▼.  F/iiio- 
delphia  County,  24  How.  300,  16  L.  ed.  602; 
tiiate  V.  Julow,  129  Mo.  177,  29  L.  R.  A.  257. 
Upon  a  full  consideration  of  all  the  facts, 
we  are  satisiied  that  there  was  no  contract, 
because  there  were  no  parties  to  the  act  cre- 
ating and  endowing  the  school,  but  the  state 
itselt,  and  no  consideration  moved  to  the 
state  for  the  granrt  of  the  funds,  and  that  the 
state  had  the  reserved  power,  under  the  gen- 
eral law  of  1845,  to  amend,  alter,  or  repeal 


the  aet,  without  infringing  any  constitu- 
tional right;  and,  without  reference  to  this 
right, — the  matter  being  one  of  public  con- 
cern, in  which  the  state  alone  was  interested, 
— the  legislature  had  a  perfect  right  to  act 
in  regard  to  it  according  to  its  own  judg- 
ment, and  was  in  no  way  restrained  by  the 
Constitution  of  the  United  States. 
The  judgment  is  affirmed. 

Sherwood  and  Burgess,  JJ.,  concur. 
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A  mother  cannot  recover  damages  for 

a  tlibelous  publication    about  her    deceased 
adult  80]^. 

(May  17,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Pottawattamie 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libel.     Affirmed, 

Defendant  published  in  its  newspaper  an 
aritcle  entitled  "Hunting  a  Dead  Man,"  in 
which  the  charge  was  made  that  the  United 
States  authorities  attempted  to  make  the  ar- 
rest of  George  Bradt  for  counterfeiting.  In 
that  article  it  was  stated  that  Bradt  was 
mixed  up  in  many  criminal  transactions,  im- 
plicated in  several  burglaries,  was  known  to 
be  the  leader  of  a  gang  of  counterfeiters,  and 
was  reoognized  as  a  desperate  character. 
The  article  then  describes  the  efforts  of  the 
officers  to  arrest  Bradt,  and  stated  that  their 
efforts  were  rewarded  only  by  their  being 
handed  a  telegram  «rtating  that  he  wa^  dead. 
For  the  publication  of  this  libel,  plaintiff  in- 
stituted this  action. 

Further  facts  appear  in  the  opinion. 

Mr,  J.  B.  Sweet,  for  appellant: 

The  definition  in  §  5086  of  the  Code,  while 
found  in  the  criminal  chapter,  nevertheless 
defines  a  libel  as  the  basis  of  a  civil  action 
for  damages. 

Stewart  v.  Pierce,  93  Iowa,  136. 

The  publication  of  the  article  brought 
scandal  to  the  plaintiff,  and  on  account  of  its 
publication  and  the  defamation  of  the  mem- 
ory of  her  son  she  suffered  great  humilia- 
tion, shame,  and  mental  anguish,  and  this 
suffering  eonsrt:ituted  her  damages. 

Halley  v.  Gregg,  74  Iowa,  563 ;  Call  v.  Lar- 
abecy  60  Iowa,  212. 

Messrs.  Frank  H.  Gaines  and  Mayne  A 
Haxelton  for  appellee. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  this  ap- 
peal is  this:     May  a  mother  recover  dam- 

NOTJfl. — For  attempt  by  injunction  to  protect 
the  memory  of  a  deceased  relative,  see  Schuyler 
▼.  Curtis  (N.  Y.)  31  L.  B.  A.  286. 
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ages  for  a  libel  published  of  and  concerning 
an  adult  son,  published  after  his  decease?  The 
damages  sought  to  be  recovered  in  this  action 
are  for  humiliation,  shame,  and  mental  an- 
guish of  the  mother  caused  by  an  alleged  li- 
belous publication  concerning  her  deceased 
son,  George  Bradt.  The  publication,  which 
is  set  forth  in  the  petition,  is  undoubtedly 
libelous  per  se.  But  the  pivotal  question  is. 
May  plaintiff  recover  damages  therefore 
Section  6086  of  the  Code  makes  it  a  crime  to 
maliciously  blacken  or  vilify  the  memory  of 
one  who  is  dead  by  a  libelous  publication 
tending  to  scandalize  or  provoke  his  surviv- 
ing relatives  or  friends;  and  there  is  no 
doubt  that  for  the  publication  set  out  in 
plaintiff's  petition  defendant  was  subject  to 
a  criminal  prosecution,  provided  the  article 
was  published  without  sufficient  justifica- 
tion. But  is  it  liable  civilly  to  the  mother 
of  the  deceased?  She  does  not  sue  in  a  rep- 
resentative capacity,  and,-  if  she  had,  she 
could  not  recover,  for  it  is  manifest  no  in- 
jury was  done  to  the  estate  of  her  deceased 
son.  It  seems  that  contemptuous  demeajior 
towards  a  corpse  was,  by  the  Roman  law,  an 
insult  to  the  heir  of  the  deceased,  and  that 
action  could  lie  therefor.  Dig.  47,  10,  11. 
The  rule  that  an  heir  may  recover  for  a  libel 
of  one  deceased  does  not  se^n  to  have  gained 
a  foothold  in  this. country,  and  we  know  of 
no  principle  that  will  sustain  such  an  action. 
There  was  nothing  in  the  article  which 
tended  in  any  manner  to  reflect  on  the  plain- 
tiff, and  her  sufferings  were  of  the  eame 
kind  as  that  produced  by  publication  upon 
any  of  the  other  relatives  or  close  friends  ol 
deceased.  To  permit  a  recovery  in  this  case 
would  allow  the  mother  of  any  person  libeled 
to  bring  suit  in  her  own  name  for  the  conse- 
quential damages  done  to  her  feelings,  and 
the  death  of  the  person  libeled  would  be  a 
wholly  irrelevant  matter;  for  the  suffering 
is  in  kind  the  same  whether  the  person  li- 
beled be  living  or  dead.  We  have  not  been 
cited  to  an  authority,  and,  after  a  diligent 
search,  we  have  been  unable  to  find  one, 
which  authorizes  a  recovery  in  such  a  case. 
On  the  otlier  hand,  the  following  cases  hold 
such  action  will  not  lie:  Sorensen  v.  Bala- 
ban,  11  App.  Div.  164;  Wellman  v.  Sun 
Printing  d  Pub.  Asso.  ^Q  Hun,  331. 

The  trial  court  correctly  sustained  the  de- 
murrer, and  its  judgment  is  affirmed. 
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Re  Probate  of  Will  of  Thomas  J.   THOMP- 
SON, Deceased. 


Mary  Ann  THOMPSON,  AppU, 

V. 

Letitia  J.  OWEN,  et  al. 

(174  III.  229.) 

1.  Tliat  tl&e  attentinir  -vritnesiiea  to  wl 
-vrill  are  unable  to  remember  the 
facts  ntated  in  the  attestation  clause 

will  not  prevent  the  admission  of  the  will  to 
probate  if  the  signatures  or  testator  and  the 
witnesses  are  proved,  and  no  evidence  ap- 
pears tending  to  disprove  the  recitals  In  the 
attestation  clause  of  compliance  with  the 
statutory  requirements,  where  the  statute 
permits  the  party  seelclng  to  probate  a  will 
to  support  the  same  by  any  evidence  compe- 
tent to  establish  a  will  in  chancery. 

S.  Affidavits  of  attesting  ^ritnesses  to 
a  -will  prepared  for  use  upon  the  first  appli- 
cation for  probate  are,  although  the  proceed- 
ing is  dismissed  without  result,  admissible, 
together  with  the  testimony  of  the  subscrib- 
ers, as  to  facts  and  circumstances  which  at- 
tended the  signing  in  a  subsequent  proceed- 
ing to  probate  the  will. 

S.  The  rule  that  the  party  -who  pro- 
duces a  -iTltness  cannot  impeach  or 
discredit  him  does  not  apply  with  full  effect 
in  case  of  a  witness  produced  as  required  by 
law  to  prove  a  will. 

(June  18,  1808.) 

APPEAL  by  proponent  from  a  decree  of  the 
Circuit  Court  for  Hancock  County  af- 
lirming  an  order  of  the  County  Court  refus- 
ing bo  admit  to  probate  the  will  of  Thomas  J. 
Thorn  pson,  deceased.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolm  B.  Risse  ic  Son,  for  appel- 
lant : 

A  will  may  be  established  by  one,  only,  of 
the  attesting  witnesses  if  that  witness  can 
testify  to  a  compliance  with  the  statute  re- 
lating to  its  execution. 

Re  Page,  118  111.  576,  59  Am.  Rep.  395; 
Canatsey  v.  Canatsey,  130  111.  397. 

It  is  not  necessary  that  all  of  the  witnesses 
should  be  able  to  testify  to  all  the  statutory 
requirements  being  complied  with.  The  pre- 
sumption in  favor  of  due  execution  of  the 
will  when  it  appears  on  its  face  to  possess  all 
the  legal  requisites  is  such  that  it  will  pre- 
vail over  the  testimony  of  all  the  witnesses 
to  the  contrary,  where  so  far  corroborated 
"by  circumstances,  or  other  testimony,  that 
the  court  is  satisfied  such  was  the  fact. 

Jauncey  v.  Thome,  2  Barb.  Ch.  40,  45  Am. 
Dec.  424. 

Where  witnesses  fail  to  recollect  what  took 
place  at  the  time  of  the  execution  of  the  will 

NoTR.-  -For  proof  of  signature  by  mark  when 
attesting  witnesses  thereto  are  dead  or  cannot 
remember  the  transaction,  see  note  to  Wieneclie 
V.  Arbin  (Md.)  44  L.  R.  A.  142. 
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i  these  facts  may  be  presumed  from  the  atles- 
I  tation  clause  if  it  shows  a  compliance  with 
the  statute. 

Cheney  v.  Arnold,  18  Barb.  434:  Chaffct 
V.  Baptist  Missionary  Convention,  10  Paige, 
89,  40  Am.  Dec.  225 ;  Barnes  v.  Bamei,  66 
Me.  286;  Jauncey  v.  Thome,  2  Barb.  Ch.  40, 
45  Am.  Dec.  424. 

A  perfect  attestation  clause,  showing  that 

all   of  the  statutory  formalities  hare  been 

complied  with,  is  presumptive   evidence   of 

I  the  valid  execution  of  a  trill,  and.  in  absence 

of  proof  to  the  contrary,  is  conclusive. 

Barnes  v.  Bames,  06  Me.  286;  1  Redf. 
Wills,  3d  ed.  ♦  237,  238;  Laicrence  v.  .Vorfon, 
45  Barb.  448;  A'etoon  v.  McGiffert,  3  Barb. 
Ch.  158,  49  Am.  Dec.  170;  Jauncey  v.  Thome, 
2  BaHi).  Ch.  40,  45  Am.  Dec.  424 ;  Theological 
Seminary  v.  Calhoun,  25  N.  Y.  422 ;  Peck  v. 
Cary,  27  N.  Y.  10,  84  Am.  Dec.  220;  Ela  v. 
Edicards,  16  Gray,  91 ;  Eliot  v.  Eliot,  10  Al- 
len, 357;  Re  Johnson,  7  Misc.  220;  Re  A'rf- 
son,  43  N.  Y.  S.  R.  30;  Re  Pepoon,  91  N.  Y. 
256;  Re  Kellum,  52  N.  Y.  517;  (7fc«mey  v. 
Arnold,  18  Barb.  434:  Allaire  v.  Allaire,  37 
N.  J.  L.  312;  3  Washb.  Real  Prop.  3d  ed. 
•682;  Tilden  v.  Tilden,  13  Gray,  103;  i\tcJb«r- 
son  V.  Buck,  12  Cush.  332;  Orser  v.  Orser, 
24  N.  Y.  51. 

The  probate  of  a  will  does  not  depend  upon 
the  recollection  or  veracity  of  a  subscnbing 
witness. 

Cheeney  v.  Arnold,  18  Barb.  434;  1  Redf. 
Wills,  •218;  Jjawyer  v.  Smith,  8  Mich.  411, 
77  Am.  Dec.  460;  Jauncey  v.  Thome,  2  Barb. 
Ch.  40^  45  Am.  Dec.  424 :  Rogers  v.  Diamond, 
13  Ark.  474;  Hall  v.  Hall,  18  Ga,  40. 

Messrs.  O'Harra,  Soofield,  St  Hartaall, 
for  appellees: 

To  entitle  a  will  to  be  admitted  to  probate, 
four  things  must  concur:  (1)  The  will 
must  be  in  writing,  and  signed  by  the  testa- 
tor, or  in  his  presence  by  someone  under  hif 
direction;  (2)  it  must  be  attested  by  two 
or  more  credible  witnesses;  (3)  two  wit- 
nesses must  prove  that  they  saw  the  testator 
sign  the  will  in  their  presence,  or  that  he  ac- 
knowledged the  same  to  be  his  act  and  deed; 
(4)  they  must  sw^ear  that  they  believe  the 
testator  to  be  of  sound  mind  and  memory  at 
the  time  of  signing  or  acknowledging  the 
'  same. 

Dickie  v.  Carter,  42  111.  376;   Crtnoley  y- 
\  Crowley,  80  111.  469 ;  Canatsey  v.  Canatseif, 
130  111.  397. 

The  statute  has  prescribed  the  rule,  and  its 
requirements  must  be  obeyed. 

Doran  v.  Mullen,  78  111*  344. 

Bogga,  J.,  delivered  the  opinion  of  the 

court: 

The  appellant  filed  in  the  county  eonrt  of 
Hancock  county  an  instrument  in  writing  pur- 
porting to  be  the  last  will  and  testament  of 
Thomas  J.  Thompson,  deceased,  and  also  Sied 
her  petition  praying  that  the  said  instru- 
ment might  be  admitted  to  probate.  A  hear- 
ing was  had,  and  the  county  court  refused  to 
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admit  the  instrument  to  probate  as  the  will 
of  the  Baid  deceased.  The  appellant  appealed 
from  this  order  of  the  county  court  to  the 
•circuit  court  of  said  county,  and  in  the  said 
circuit  court  the  cause  waa,  by  agreement  of 
the  parties,  submitted  to  the  court  without 
the  intervention  of  a  jury.  The  circuit  court 
entered  an  order  refusing  and  disallowing 
the  petition  of  the  appellant  that  said  instru- 
ment be  admitted  to  probate,  and  the  appel- 
lant has  brought  the  cause  to  this  court  by 
a  further  appeal  from  the  said  order  and 
judgment  of  the  circuit  court. 

The  alleged  will  purported  to  bequeath 
and  devise  all  the  real  and  personal  property 
of  the  said  deceased,  and  upon  its  face  ap- 
peared to  have  been  duly  executed,  with  all 
the  formalities  provided  for  by  statute,  and 
appended  thereto  was  an  attestation  clause 
I'ontaimng  full  recitals  to  that  effect.  The 
attestation  clause  was  as  follows: 

Tlie  within  instrument,  consi^ing  of  two 
<2)  sheets,  or  four  (4)  pages  was  now  here 
subscribed  by  Thomas  J.  Thompson,  the  tes- 
tator, in  the  presence  of  each  of  us,  and  at 
the  eame  time  declared  by  him  to  be  his  laat 
will  and  testament;  and  we,  at  his  request 
and  in  his  presence,  and  in  the  presence  of 
each  other,  6ign  our  names  hereto  as  attest- 
ing witnesses,  this  ftth  day  of  January,  1893. 

Arch  E.  McNeall. 
S.  M.  Irwin. 

T!ie  attesting  witnesses  were  produced, 
and  each  for  himself  testified  that  tke  sig- 
naUire  appended  to  the  attestation  clause, 
purporting  to  be  his  signature,  was  his  true 
and  genuine  signature;  each  of  them,  how- 
ever, testifying  he  had  no  recollection  of  sign- 
ing the  said  attestation  clause,  or  of  seeing 
thtt  deceased  sign  the  will,  or  that  the  de- 
oeaseJ  ever  acknowledged  the  same  to  be  his 
act  or  deed. 

It  was  proved  by  the  testimony  of  two 
witnesses,  and  not  denied  or  questioned,  that 
the  signature  to  the  will  was  the  true  and 
genuine  signature  of  the  deceased,  Thomas 
J.  Thompson.  The  body  of  the  will  and  the 
sirt testation  clause  were  both  in  the  handwrit- 
ing of  David  E.  Mack,  judge  of  the  county 
court  of  said  Hancock  county.  It  appeared 
from  the  testimony  of  Judge  Mack  that  the 
deceased,  who  resided  at  Bowen,  in  said 
(«uuly  of  Hancock,  about  two  years  before 
his  death  came  to  the  office  of  the  witness 
i  n  Carthage,  in  said  county,  and  requested  and 
dii-ected  him  to  prepare  the  will  in  accordance 
with  his  wishes  which  he  then  fully  made 
known  to  the  witness.  The  witness  testified 
he  advif^  the  deceased  as  to  the  require- 
ments of  the  statute  with  relation  to  the  ex- 
ecution of  wills,  and  gave  him  full  and  ex- 
plicit directions  as  to  the  mode  and  manner 
in  which  the  instrument  should  be  signed, 
executed,  and  witnessed ;  that  he  afterwards, 
on  Hie  same  day,  wrote  the  instiument  (in- 
cluding the  attestation  clause)  offered  as  the 
wUl^  and  sent  it  by  mail  to  the  said  deceased, 
at  Bowen.  This  witness  identified  the  in- 
strument offered  as  being  the  one  so  pre- 
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pared  and  written  by  him.  It  was  also 
proved  that  the  deceased  delivered  the  in- 
strument purporting  to  be  his  last  will  and 
testament  to  one  George  Nash,  a  banker  re- 
siding and  doing  business  in  Bowen,  and  re- 
quested him  to  preserve  and  safely  keep  the 
same,  and  that  said  Nash  produced  the  in- 
strument after  the  death  of  said  Thompson. 

The  court  rejected  from  consideration  the 
recitals  of  the  attestation  clause  as  being  in- 
competent. The  will  bore  the  genuine  sig- 
nature of  the  alleged  testator;  the  attest- 
ing clause  recited  full  compliance  with  all 
the  requirements  of  the  statute  with  relation 
to  the  execution  of  the  will,  and  bore  the 
genuine  signatures  of  the  attesting  witness- 
es ;  no  evidence  appeared  tending  to  disprove 
the  observance  of  any  requirement  of  the 
statute;  circumstances  were  proved  corrob- 
orative of  due  execution;  the  attesting  wit- 
nesses were  produced,  identified  their  signa- 
tures to  the  attesting  clause,  and  gave  no 
testimony  tending  to  contradict  anything 
recited  in  said  clause, — ^and  in  such  state  of 
circumstances  we  think  the  attesting  clause 
was  competent  to  be  received  in  evidence, 
and  to  be  considered  in  connection  with  the 
testimony  of  the  two  attesting  witnesses  on 
the  question  of  the  execution  of  the  will  by 
the  said  deceased.  Such,  of  course,  is  not  the 
rule  when  a  will  is  presented  to  the  county 
court  for  probate,  and  the  attesting  witnesses 
are  present  in  that  court,  and  under  no  dis- 
ability; for  the  reason  that  it  is  expressly 
provided,  in  order  to  authorize  a  county 
court  to  admit  a  will  to  probate,  the  execu- 
tion of  the  will  shall  be  proved  by  two  or 
more  credible  witnesses,  declaring,  on  oath 
or  alTirmation,  they  were  present,  and  saw 
the  testator  sign  the  said  will  in  their  pres- 
ence, or  that  the  testator  acknowledged  to 
them  that  the  instrument  purporting  to  be 
his  last  will  was  his  act  and  deed.  Rev.  Stat, 
chap.  148,  §  2,  entitled  "Wills."  But  it 
is  also  expressly  provided  by  §  13  of  the 
same  chapter  that  if  the  probate  of  any  will 
shall  have  been  refused  by  any  county  court, 
and  an  appeal  shall  have  been  taken  from 
such  order  of  the  county  court  to  the  circuit 
court,  it  shall  be  lawful  for  the  party  seek- 
ing probate  of  such  will  to  support  the  same, 
on  the  hearing  in  the  circuit  court,  by  any 
evidence  competent  to  establieh  a  will  in 
chancery. 

There  is  abundant  authority  for  the  view 
we  have  expressed  that  an  attestation  clause 
which  the  attesting  witnesses  to  a  will  swear 
bears  their  signatures  is  competent  evidence 
tending  to  establish  the  due  execution  of  the 
will  in  chancery,  when  the  only  defect  in  the 
proof  of  the  execution  is  that  the  subscribing 
witnesses  are  unable  to  recollect  that  all  the 
formalities  prescribed  by  the  statute  and  re- 
cited in  the  attesting  clause  were  actually 
complied  with.  In  1  Jarman,  Wills,  6th  ed. 
123,  124,  note,  it  is  said  that  "failure  of 
memory  on  tlie  part  of  the  witnesses  will  not 
upset  the  will,  where  the  attestation  clause 
is  sufficient,"  citing  many  cases.  Also,  in 
1  Redf.  Wills,  4th  ed.  p.  238,  it  is  said:  "It 
seems  to  be  well  settled,  that,  in  the  absence 
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of  all  proof,  the  witnesses  being  deceased,  or 
not  in  a  condition  to  give  testimony,  the  pre- 
sumption omnia  rite  acta  will  arise,  ajs  in 
ordinary  cases.  .  .  .  And  where  the  at- 
testation clause  contains  all  the  particulars 
of  a  good  execution,  it  will  always  be  prima 
facie  evidence  of  due  execution,  and  will 
often  prevail  over  the  testimony  of  the  wit- 
nesses, who  give  evidence  tending  to  show 
that  some  of  the  requisites  were  omitted." 
The  text  is  supported  by  many  authorities 
cited,  and  it  is  fuHher  said  in  note  26,  on 
page  238,  that  "the  mere  forge tfulness  of 
the  witnesses  of  the  facta  certified  in  the  at- 
testation clause  is  not  regarded  as  any  ob- 
struction to  granting  probate  of  the  will." 
To  the  same  effect,  see  Schouler,  Wills,  §§ 
347,  348. 

In  Abbott  V.  Abbott^  41  Mich.  540,  where 
one  of  the  attesting  witnesses  failed  to  re- 
member, and  could  not  therefore  testify,  that 
all  the  formal  requisites  required  by  the 
statute  to  be  observed  had  been  complied 
with,  the  late  Chief  Justice  Campbell  said: 
"But  we  know  of  no  rule  of  law  which  makes 
the  probate  of  a  will  depend  upon  the  recol- 
lection, or  even  the  veracity,  of  a  subscrib- 
ing witness.  The  law,  for  wise  and  obvious 
reasons,  requires  such  instruments  to  be  ex- 
ecuted and  attested  with  such  precautions 
as  will  usually  guard  against  fraud.  But, 
if  the  forgetfulness  or  falsehood  of  a  sub- 
scribing witness  can  invalidate  a  will,  it 
would  be  easy,  in  many  cases,  to  use  such 
artilices  or  corruption  as  would  render  the 
best  will  nugatory.  Their  evidence  is  not 
conclusive  either  way,  nor  does  the  law  pre- 
sume that  they  are  more  or  less  truthful 
than  others.  It  presumes  they  had,  when 
they  signed,  full  knowledge  of  what  they 
were  doing,  and,  in  case  they  are  dead,  their 
Attestation,  when  proved,  is  prima  facie  evi- 
dence that  all  was  done  as  it  should  be." 

In  New  Jersey  {McCurdy  v.  Neall,  42  N. 
J.  Eq.  333,)  it  was  said:  "The  attestation 
clause  is  perfect,  and  the  execution  to  which 
the  witnesses  thus  certify  and  attest  is  an 
exact  compliance  with  the  statute.  Under 
such  circumstanceSj  the  court  must  have 
clear  proof  to  warrant  the  conclusion  that 
the  will  was  not  duly  executed.  Wright  v. 
Rogers y  L.  R.  1  Prob.  k  Div.  678.  In  Allaire 
V.  Allaire y  37  N.  J.  L.  312,  it  is  laid  down 
that,  'if  the  attestation  clause  is  perfect,  and 
shows  on  its  face  that  all  the  forms  required 
by  the  statute  have  been  complied  with,  and 
the  subscribing  witnesses,  when  called,  ad- 
mit their  signatures,  but  through  defect  of 
memory,  or  for  any  other  reason,  fail  to  tes- 
tify to  the  due  execution  of  the  will,  it  may 
be  established  on  the  presumption  arising 
from  the  form  of  the  attesting  clause,  unless 
there  be  affirmative  evidence  given  to  dis- 
prove its  «5tatements.'  In  Tappen  v.  David- 
son, 27  N.  J.  Eq.  459,  it  was  held  that  if, 
in  such  case,  it  be  merely  doubtful,  from  the 
evidence,  whether  the  statutory  requisites 
have  been  complied  with,  the  presumption 
arising  from  the  attestation  clause  is  not 
overcome.  In  this  case  the  evidence  is  by 
45  L.  R.  A. 


no  means  such  as  to  disprove  the  statements 
in  the  attestation  clause." 

In  New  York  (Re  Kellum,  52  N.  Y.  517  ) 
it  was  said:  "If  the  attestation  clause  is 
full  and  the  signature^)  genuine,  and  the  cir- 
cumstances corroborative  of  due  execution, 
and  no  evidence  disproving  a  compliance  in 
any  particular,  the  presumption  may  be  law- 
fully indulged  that  all  the  provisions  of  the 
statute  were  complied  with,  although  the 
witnesses  are  unable  to  rewllect  the  execu- 
tion or  what  took  place  at  the  time.  In  pro- 
portion to  the  absence  of  memory  should 
care  and  vigilance  be  exercised  in  examining 
the  facts*  to  prevent  fraud  and  imposition ; 
but,  if  the  circumstances  of  good  faith  and 
intelligence  of  the  witnesses  satisfy  the  judg- 
ment that  the  statute  has  been  complied 
with,  there  is  no  rule  of  law  to  prevent  ad- 
mitting the  will  to  probate;  and  this  accords 
with  the  authorities  in  this  state.  Lewis  v. 
Lewis,  UN.  Y.  220;  Orser  v.  Orser,  24  N.  Y. 
51 ;  Peck  v.  Gary,  27  N.  Y.  9,  84  Am.  Dec. 
220;  Theological  Seminary  v.  Calhoun,  25 
N.  Y.  422 ;  Chaffee  v.  Bdptist  Missionary  Con- 
vention, 10  Paige,  85,  40  Am.  Dec.  225." 

In  Jauncey  v.  Thome,  2  Barb.  Ch.  40,  45 
Am.  Dec.  424,  Chancellor  Walworth  said: 
"It  is  a  very  different  question,  however, 
whether,  to  sustain  and  establish  the  validity 
of  a  will,  the  courts  should  hold  it  to  be 
necessary  for  the  subscribing  witnesses  to 
recollect  and  testify  to  the  fact  that  all  the 
formalities  prescribed  in  the  statute  were 
actually  complied  with.  For,  if  this  were 
required,  very  few  devises  of  property  would 
be  8uftx>rted  unless  the  testimony  of  the 
witnesses  was  taken  and  perpetuated  very 
soon  after  the  wills  attested  by  them  were 
made.  This,  in  many  cases,  would  be  wholly 
impracticable,  as  the  testator  frequently 
lives  many  years  after  he  has  executed  his 
will.  And  where  there  is  good  reason  to  sup- 
pose that  the  will  has  been  duly  executed, 
and  that  no  fraud  or  want  of  testamentary 
capacity  existed  at  the  time  it  was  made, 
justice  to  the  dead  as  well  as  to  the  living, 
requires  that  the  declared  wishes  of  the  tes- 
tator should  not  be  defeated  by  the  imperfect 
recollections  of  the  attesting  witnesses ;  or  by 
reason  of  their  deaths  or  removal  beyond  the 
jurisdiction  of  the  state.  It  is  for  this  rea- 
son that  the  most  liberal  presumptions  hi 
favor  of  the  due  execution  of  wills  are  sanc- 
tioned by  courts  of  justice,  when,  from  lapse 
of  time  or  otherwise,  it  may  be  impossible 
to  give  positive  evidence  on  the  subject." 
See  also  Peck  v.  Cary,  27  N.  Y.  9,  84  Am.  Dec. 
220,  and  Re  Cottrell,  95  N.  Y.  330.  In  the 
Peck  Case  Chief  Justice  Denio  said:  **A 
different  rule,  and  one  which  would  require 
the  witnesses  always  to  remember  and  be  able 
to  state  affirmatively  the  several  matters  re- 
quired to  be  done,  would  render  wills  the 
most  uncertain  of  all  legal  instruments." 

In  Wisconsin,  see  Meurer's  Will,  44  Wis. 
392,  28  Am.  Rep.  591 ;  Re  Leiois,  61  Wis.  101, 
and  O'Hagan's  Will,  73  Wis.  78.  In  the  lat- 
ter case,  as  in  the  case  at  bar,  both  of  the 
attesting  witnesses  testified  that  they  had  ne 
recollection  whatever  of  signing  the  inatra- 
ment,  and  oould  testify  only  to  the  genuine- 
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nese  of  their  signatures;  and  the  supreme 
court  said  that  "the  presumption  arising 
from  the  attestation  and  the  attesting  clause, 
to  the  effect  that  it  was  subscribed  by  the 
witnesses  in  the  presence  of  the  testator,  is 
not  overcome  by  proof.  Hence  the  instru- 
ment was  properly  probated  as  the  last  will 
and  testament  of  Peter  O'Hagan."  See  also, 
to  the  same  effect,  note  to  Welch  v.  Welch 
(Ky.)  15  Am.  Dec.  126;  Ela  v.  Edwards,  16 
Gray,  91;  Pate  v.  Joe,  3  J.  J.  Marsh.  116; 
Clarke  v.  Dunnavani,  10  Leigh,  13;  Chriffith 
V.  Griffith,  5  B.  Mon.  511 ;  Lamberts  v.  Coop- 
er, 29  Gratt.  61 ;  29  Am.  &  Eng.  Enc.  Law, 
pp.  199  et  seq.  The  rule  seems  to  have  been 
the  same  in  England  both  before  and  after 
the  passsge  of  the  act  1  Vict.  chap.  26,  in 
1838.     1  Jarman,  Wills,  chap.  6. 

It  is,  however,  insisted  this  view  cannot  be 
harmonized  with  the  declaration  of  this  court 
in  Dickie  v.  Carter,  42  IlL  376;  Crowley  v. 
Crowley,  80  111.  469,  and  Canatsey  v.  Canat- 
sey,  130  III.  397.  The  first  of  these  oases 
enumerated  four  things  which  it  was  declared 
must  concur  to  entitS  a  will  to  probate,  one 
of  8u<;h  things  being  stated  as  follows :  "Two 
witnesses  must  prove  that  they  saw  the  tes- 
tator or  testatrix  sign  the  will  in  their  pres- 
ence, or  that  he  or  she  acknowledged  the  same 
to  be  his  or  her  act  and  deed."  The  later 
cases  cited  adopt  the  language  of  the  former 
case  as  expressive  of  the  true  rule.  It  is 
contended  the  true  interpretation  of  this 
language  so  employed  by  the  court  in  Dickie 
V.  Carter,  42  111.  376,  and  quoted  with  ap- 
proval in  the  later  cases,  is  that  it  must  be 
"proved"  by  at  least  two  subscribing  witness- 
es to  the  will  that  they  saw  the  t^tator  or 
testatrix  sign  said  will  or  that  it  must  be 
"proved"  by  said  two  subscribing  witnesses 
that  the  saiti  testator  or  testatrix  acknowl- 
edged the  will  to  be  his  or  her  act  and  deed. 
It  is  manifest  such  was  not  the  intei*preta- 
tion  which  this  court  intended  should  be 
given  to  the  language  in  question  in  Dickie 
V.  Carter,  42  111.  376  (the  case  in  which 
the  language  Was  first  employed),  for  the 
reason  that  in  that  case  the  will  was  held  to 
have  been  legally  and  duly  proved  though  one 
of  the  two  subscribing  witnesses  thereto  did 
not  see  the  testatrix  sign  the  will,  and  could 
not  swear  the  testatrix  acknowledged  to  him 
that  the  will  was  her  act  and  deed.  In  that 
case  the  attestation  clause  bore  the  names  of 
two  subscribing  witnesses,  viz.,  George  S. 
Pidgeon  and  one  Fitzgerald.  The  witness 
Pidgeon  testified  that  he  drew  the  will  and 
that  the  testatrix  signed  it  in  his  presence. 
Fitzgerald,  the  other  subscribing  witness, 
testified  that  he  did  not  know  the  testatrix 
and  did  not  see  her  sign  the  will ;  that  he  was 
in  an  office  in  Cairo,  and  the  other  attesting 
witness  asked  him  to  witness  a  paper;  that 
he  saw  a  lady  in  the  office,  and  asked  her,  "Is 
this  your  signature?"  and  she  answered, 
"Yes,"  whereupon  he  signed  as  a  witness; 
that  there  were  two  women  in  the  ofiice,  both 
unknown  to  him;  that  he  did  not  know  the 
woman  he  addressed,  never  saw  her  before 
♦r  since,  and  did  not  know  he  waa  witnessing 
a  will.  This  witness  did  not  and  could  not 
'*prove"  that  Mrs.  Elizabeth  Burnett,  the 
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testatrix,  signed  the  will,  or  acknowledged  it 
to  be  her  act  and  deed;  but  other  witnesses 
were  produced,  and  their  testimony  "proved" 
that  the  woman  who  acknowledged  to  Fitz- 
gerald that  the  signature  to  the  will  was  her 
act  and  deed  was  the  testatrix,  and  such 
proof  was  deemed  competent  and  sufficient, 
in  connection  with  the  testimony  of  the  sub- 
scribing witness,  to  sustain  the  will.  It  is 
manifest  this  court  did  not  then  understand 
that  it  could  only  be  proved  by  the  testi- 
mony  of  the  subscribing  witnesses  that  the 
testatrix  acknowledged  to  the  subscribing 
witnesses  that  the  instrument  purporting  to 
be  her  will  was  her  act  and  deed. 

Nor  do  we  think  the  interpretation  claimed 
must  be  given  to  the  language  in  question  in 
order  to  harmonize  the  view  adopted  in  this 
case  with  the  principle  which  was  accepted 
in  Crowley  v.  Crowley,  80  111.  469.  In  that 
case  we  said  (p.  470)  :  "It  cannot  be  claimed 
that  the  testimony  of  the  subscribing  wit- 
nesses to  the  will  was  sufficient  to  admit  the 
instrument  to  probate.  Neither  of  the  wit- 
nesses had  written  his  signature  to  the  docu- 
ment, but  each  had  signed  by  a  cross,  and 
they  could  not  identify  the  instrument  of 
writing  as  the  one  they  had  attested,  nor 
could  the  witnesses  testify  that  Daniel  Crow- 
ley was,  at  the  time  the  instrument  of  writ- 
ing was  executed,  of  sound  mind  and  memory. 
.  .  .  The  evidence  of  the  attesting  wit- 
nesses failed  entirely  to  establish  two  very 
important  facts :  First,  the  execution  of  the 
will,  as  they  could  not  identify  it  as  the  one 
they  signed  as  witnesses;  second,  they  could 
not  swear  they  believed  the  testator  to  be  of 
sound  mind  and  memory  when  the  instrument 
was  executed.  So  far,  then,  as  appellant  re- 
lied upon  the  evidence  of  the  att^ting  wit- 
nesses to  establish  a  state  of  facts  under 
which  the  circuit  court  could  admit  the  in- 
strument of  writing  to  probate,  he  failed  en- 
tirely. It  is,  however,  urged  that  as  pro- 
bate of  the  will  was  refused  in  the  county 
court,  on  the  trial  of  the  appeal  in  the  circuit 
court  appellant  was  entitled,  under  §  13, 
chap.  148,  of  'Wills,'  to  prove  the  will  by  any 
evidence  competent  to  establish  a  will  in 
chancery.  The  statute  authorizes  such  proof 
on  the  trial  of  an  appeal  in  the  circuit  court 
in  a  case  where  probate  of  the  will  was  de- 
nied in  the  county  court,  and  it  was  expressly 
held  in  Andrews  v.  Black,  43  111.  256,  in  such 
a  case,  for  the  purpose  of  establishing  the 
sanity  of  the  testator,  resort  might  be  had 
to  the  same  character  of  evidence  as  upon  a 
hearing  of  a  bill  in  chancery,  filed  under  the 
statute,  to  set  aside  the  will.  Appellant 
was  not,  therefore,  bound  to  rely  upon  the 
testimony  of  the  two  attesting  witnesses  to 
establish  the  execution  of  the  will  or  the 
sanity  of  the  testator,  but  could  resort  to  any 
legitimate  evidence  to  establish  the  fact." 
The  opinion  then  proceeded  to  show  that, 
aside  from  the  testimony  of  the  subscribing 
witnesses,  the  only  legitimate  evidence  pro- 
duced which  could  be  relied  upon  to  establish 
the  execution  of  the  will  was  the  testimony 
of  the  scrivener  who  drew  the  will,  who  tes- 
tified that  the  alleged  mcUcer  of  the  will  exe- 
cuted it  in  the  presence  of  the  two  attesting 
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witnesses.  It  was  insisted  that  the  evidence 
of  the  scrivener  was  sufficient  to  establish 
the  execution  of  the  will,  but  we  held  that 
the  requirement  of  the  statute  that  the  evi- 
dence of  two  witnesses  should  be  required  to 
establish  that  a  testator  executed  a  will  could 
not  be  satisfied  by  the  uncorroborated  testi- 
mony of  the  scrivener.  In  that  case  proof  of 
a  valid  and  sufficient  claiLBe  of  attestation 
was  wholly  lacking.  The  attesting  witness- 
es were  unable  to  identify  the  will  or  the  at- 
testing clause,  and  the  extent  of  the  ruling 
was  that  the  testimony  of  the  scrivener  alone 
was  not  sufficient  to  supply  the  prool  de- 
manded by  the  statute  to  establish  the  exe- 
cution of  the  will.  In  the  case  at  bar  the  at- 
testing witnesses  established  that  the  attest- 
ing clause  bore  their  genuine  signatures.  The 
signature  of  the  deceased  was  also  fully  es- 
tablished. The  defect  in  the  proof  was  that 
the  attesting  witnesses  were  unable  to  re- 
collect the  facts  connected  with  the  action  of 
the  deceased  and  their  action  at  the  time 
they  signed  the  attesting  clause.  In  such 
state  of  case,  we  think  the  attesting  clause 
competent  to  be  received  in  evidence,  and  to 
be  given  such  weight  as  it  may  be  found  prop- 
erly to  have  in  connection  with  the  testi- 
mony of  the  attesting  witnesses. 

In  Canataey  v.  Canataey,  130  111.  397,  the 
expression  of  the  court  in  Dickie  v.  Carter, 
42  111.  376,  is  quoted,  but  neither  the  conclu- 
sion reached,  nor  any  observation  of  the 
court  in  the  course  of  the  opinion,  is  antag- 
onistic to  the  position  assumed  in  the  case 
at  bar. 

It  appears  a  prior  application  had  been 
made  to  the  county  court  of  Hancock  county 
by  the  appellant  to  have  the  will  under  con- 
sideration admitted  to  probate,  and  that  the 
attesting  witnesses  then  signed  and  made 
oath  to  certain  affidavits  relative  to  the  exe- 
cution of  the  will.  The  county  court  then 
admitted  the  will  to  probate,  but  an  appeal 
was  prosecuted  to  the  circuit  court,  and  the 
appellant  dismissed  the  proceeding  before  it 
was  reached  for  hearing  in  the  latter  court. 
Whether  the  certificates  of  the  oaths  of  said 
witnesses  were  competent  to  be  received  in 
evidence  in  the  present  proceeding  is  a  ques- 
tion discussed  in  the  briefs,  and  which  we 
ought  to  determine,  in  view  of  the  fact  that 
the  cause  must  be  again  tried.  The  circuit 
court  deemed  the  certificates  or  affidavits  of 
such  witnesses  competent  to  be  received  in 
evidence. 

The  7th  section  of  chapter  148  of  the  Be- 
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vised  Statutes,  entitled  "Wills,"  provides 
that  "the  certificate  of  the  oath  of  the  wit^ 
nesses  at  the  time  of  the  first  probate  shall 
be  admitted  as  evidence"  on  the  hearing  of  a 
bill  in  chancery  to  contest  a  will.  There  was» 
however,  no  first  probate.  The  appeal  and 
the  dismissal  of  the  application  by  the  appel- 
lant blotted  out  the  order  of  the  county  court 
admitting  the  instrument  to  probate.  There- 
fore the  statute  cited  cannot  operate  to  ren- 
der the  certificates  admissible.  The  certifi- 
cates tended,  however,  to  contradict,  in  some 
degree,  the  testimony  given  by  the  sub- 
scribers thereto  on  the  hearing.  We  think 
the  certificates  were,  for  this  reason,  com- 
petent to  be  received  in  evidence,  together 
with  the  testimony  of  the  subscribers  thereto 
as  to  the  facts  and  circumstances  which  at- 
tended the  signing  of  the  same.  It  is  true 
the  appellant  introduced  the  witnesses  before 
the  court  for  the.  purpose  of  having  them 
testify  in  her  behalf;  but  the  well-known 
general  rule  that  a  party  who  produces  wit* 
nesses  vouches  for  their  integrity  and  credi- 
bility, and  cannot  be  aMpwed  to  impeach  and 
discredit  them,  has  not^^l  application  where 
the  law  requires  the  pddfty  shall  produce  such 
witnesses  in  the  cause.  Under  §  2  of  our 
statute  of  wills  a  party  who  desires  a  will 
to  be  admitted  to  probate  must  of  necessity 
produce  the  subscribing  witnesses,  if  living 
and  within  the  jurisdiction  of  the  court  and 
sane,  as  witnesses  in  the  probate  court;  and 
such  party,  on  appeal  from  an  order  refusing 
to  so  admit  the  alleged,  will,  is  not  relieved, 
by  the  provisions  of  the  13th  section  of  the 
same  statute,  from  the  duty  of  laying  before 
the  circuit  court  the  testimony  of  the  sub- 
scribing witnesses,  though  suoh  last-men- 
tioned section  authorizes  such  party  to  pro- 
duce other  testimony  in  addition  to  that  of 
the  subscribing  witnesses.  As  to  a  witness 
whom  a  party  is  required  by  law  to  intro- 
duce, the  rule  is  that  the  truthfulness  and 
integrity  of  the  witness  is  not  vouched  for,  and 
that  the  party  so  producing  the  witness  may 
bring  forward  proof  of  previous  declarations 
at  variance  on  material  points  with  his  tes- 
timony, for  the  purpose  of  impeaching  him 
or  contradicting  his  testimony  on  such 
points.  29  Am.  &  Eng.  Enc.  Law,  p.  S16,. 
and  cases  cited  in  note  1. 

Because  of  the  error  of  the  chancellor  here- 
inbefore indicated,  the  order  and  decree  of 
the  Circuit  Court  must  he  reversed,  and  the 
cause  remanded  for  further  proceedings  eon- 
sistent  with   the  views   herein    expressed. 
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V, 

STATE  of  Tennessee. 

(05  Tenn.  7U.) 

•%•  To  deny  one  nlio  provolces  m  dtlil- 
enlty  in  Trhtcli  his  adrersftry  is  killed 
tbe  riiirlit  to  plead  self-defense  he  must 
kave  provoked  It  with  intent  to  kill  hla  ad- 
versary or  to  do  htm  great  bodily  harm  or  to 
afford  a  pretext  for  wreaking  malice  upon 
him. 

9.     TIte  rifflit  to  plead  aelf-defense    by 

the  one  provoking  dlQlcuity  In  which  his  ad- 
versary Is  killed  is  not  taken  away  by  the 
fact  that  he  had  a  dangerous  weapon  and 
ased'it,  if  without  that  fact  the  right  would 
kave  existed. 

• 

(February  27,  1806.) 


APPEAL  by  defendant  from  a  judgment  .of 
the  Circuit  CJourt  for  DeKalb  County 
convioting  him  of  the  crime  of  murder.  Re-^ 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    Robert    Cantrell    and    J.    J» 
Ford  for  appellant. 

Messrs.  G.  W.  Piokle,  Attorney  General, 
and  Dan  Williams,  for  the  State. 

Wilkes,  J.«  delivered  the  opinion  of  the* 
court : 

The  defendant  was  convicted  in  the  circuit 
eourt  of  DeKalb  county  for  murder  in  the 
second  degree,  and  sentenced  to  the  peniten- 
tiary for  eleven  years.  He  appealed,  and 
has  assigned  many  errors.  In  the  view  we- 
take  of  the  case,  it  is  only  necessary  to  notice 
one  of  them,  as  it  is  fatal  to  the  conviction. 

A  brief  statement  of  t^e  facts  is  that  de- 


Nora. — Self-defense  att  up  by  aocused  who  be- 

gan  the  oonfliot. 

1.  General  doctrine. 

II.  What  amoitnts  to  provoking  or  iMHnging 
on  the  difficulty,  or  producing  the 

OOCOJtiOH. 

a.  In  general. 

b.  Jn  seeking  or  returning  to  the  de- 

ceased. 
c  Abuse  or  other  act  provoking  at- 
tack hy  other  party. 
ni.  Threats. 

IV.  Where  relative  or  other  party  is  the  ag- 
gressor, 
y.  Jn  case  of  mutual  cofnh<tt. 
VI.  Former  quarrel  induced  by  deceased. 
Til.  Burden  of  proof  of  freedom  from  fault. 
VIII.  Question  for  the  jury. 
IX.  The  question  of  withdrawal, 

a.  In  general. 

b.  Retreat  sufficient,  . 

c.  Retreat  insufficient. 

d.  As  a  question  for  the  fury. 

As  to  self-defense  In  defense  of  person  and 
property,  see  notes  to  Com.  v.  Donahue  (Mass.) 
2  L.  R.  A.  628.  and  Drysdaie  v.  State  (Ga.)  6 
L.  R.  A.  424,  which  also  treat  of  the  question  of 
the  degree  of  force  employed. 

I.  General  doctrine. 

The  doctrine  of  self-defense  as  declared  In 
FouTCH  V.  State  is  in  keeping  with  the  trend 
of  the  decisions  upon  the  question  of  the  right 
of  the  aggressor,  or  the  one  who  provokes  or 
brings  on  the  difficulty,  to  free  himself  from 
liability  or  punishment  for  his  acts  upon  the 
ground  that  what  he  did  was  in  self-defense. 

The  courts  in  general  hold  that  the  accused 
must  be  free  from  blame  in  bringing  on  or  pro- 
voking the  difficulty;  In  other  words,  he  must 
not  be  the  aggressor. 

In  considering  the  question.  Who  Is  the  ag- 
gressor? it  is  Important  to  discover  how  far  a 
person  can  go  without  his  acts  being  construed 
so  as  to  lix  upon  him  the  liability  or  penalty. 
As  stated  In  the  principal  case,  it  Is  not  every 
word  spoken  by  the  accused  that  provokes  an- 
other that  will  constitute  him  the  aggressor. 
If,  however,  the  words  spoken  were  intended  to, 
and  did,  induce  the  difficulty,  the  plea  of  self- 
defense  win  not  avail  the  accused.  Upon  this 
phase  of  the  question,  see  II.  c,  infra. 
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So,  it  is  not  every  act  of  the  accused  in  seek- 
ing the  deceased  that  will  deprive  him  of  his 
right  to  plead  self-defense.  This  question  will 
be  found  in  II.  b,  of  this  note,  and  from  the 
cases  and  principles  there  collated  may  be  ad- 
duced the  following  general  doctrine:  The 
mere  fact  that  the  accused  seeks  the  deceased 
Is  not  alone  sufficient  to  deprive  him  of  his 
right,  for,  as  stated  by  the  court  in  the  recent 
case  of  Alrhart  v.  State  (Tex.  Crim.  App.)  51 
S.  W.  214,  216,  the  accused  Is  to  be  tried,  not 
merely  for  his  act  in  seeking  the  deceased,  but 
for  his  acts  after  he  finds  him.  His  intention 
in  seeking  the  deceased  or  other  party  may  be 
perfectly  lawful.'  It  may  be  for  the  mere  purpose 
of  having  a  friendly  talk  In  order  to  settle  pre- 
vious difficulties  and  troubles,  or  It  may  be  to 
prevent  a  trespass  upon  his  property,  and  in 
such  cases  the  mere  fact  that  he  did  seek  the 
deceased  for  the  purpose  of  settling  the  previ- 
ous trouble  Is  not  evidence  that  he  provoked  the- 
difficulty.  His  Intentioin  In  such  cases.  In  the 
first  instance,  is  perfectly  honest  and  Just,  and 
may  be  necessary  in  order  to  accomplish  that  to- 
which  he  has  a  perfect  legal  right.  On  the 
other  hand,  if  he  enters  into  the  difficulty  or 
provokes  the  occasion  with  the  purpose  and  In- 
tention of  wreaking  his  malice,  if  he  has  pre- 
meditated the  act  and  enters  upon  it  with  the 
preconceived  intention  of  doing  the  other  par- 
ty an  Injury,  his  right  of  self-defense  is  gone. 
See  II.  a,  b,  infra. 

The  doctrine  of  self-defense  is  thus  stated  Id 
King  V.  State,  13  Tex.  App.  277,  282 : 

The  right  of  self-defense  has  been  divided' 
into  two  general  classes,  perfect  and  imperfect, 
A  perfect  right  of  defense  can  only  obtain  and 
avail  where  the  party  pleading  it  acts  from  ne- 
cessity and  is  wholly  free  from  wrong  or  blame 
In  occasioning  and  producing  the  necessity 
which  requires  his  action.  If,  however,  he  is 
In  the  wrong,  if  he  Is  himself  violating,  or  in 
the  act  of  violating,  the  law,  and  on  account  of 
his  own  wrong  has  placed  himself  In  such  a  sit- 
uation that  it  becomes  necessary  for  him  to  de- 
fend himself  against  an  attack  nade  upon  him- 
self, which  is  superinduced  or  created  by  his 
own  wrong,  the  law  limits  his  right  of  self-de- 
fense and  regulates  it  according  to  the  magni- 
tude of  his  own  wrong,  and  such  a  case  will  l>e 
one  of  imperfect  self-defense.  Whenever  a 
party  by  his  own  wrongful  act  produces  a  con- 
dition of  things  wherein  it  becomes  necessary, 
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fendant  shot  and  killed  Stanton  Malone  on 
the  25th  of  DecemibeT,  1893,  no  one  witness- 
ing the  killing  but  the  paarticipants.  Ma- 
lone made  a  dying  declaration  as  to  how  the 
killing  occurred,  and  defendant  testified  aa  a 
witn^rs  for  himself.  .  It  is  sufficient  to  say  of 
the  versions  given  by  these  two  that  Malone's 
declaration  made  it  an  unlawful,  and  de- 
fendant's a  lawful,  killing.  Malone,  whom 
the  record  shows  to  have  been  a  lewd  and 
lascivious  man,  had  insulted  the  sister  of  de- 
fendant by  an  indecent  proposal,  the  exact 
terms  of  which  are  much  controverted,  but 
the  fact  itself  is  not  disputable.  He  had  im- 
mediately gone  to  the  brother,  and  had  words 
with  him  about  it,  during  which,  as  decedent 
claims  in  his  dying  declaration,  he  asked  the 
brother  to  go  and  see  her,  and  fix  the  matter 
up.  This  conversation  occurred  at  William 
Foutch's,  where  deceased  remained  for  din- 
ner.   Defendant  went  to  see  his  sister,  and 


returned.  He  brought  back  with  him  a 
double-barreled  shotgun,  which  he  left  a4: 
the  barn,  and  afterwards  he  and  deceased, 
went  to  the  i)arn  where  the  difficulty  and 
shooting  occurred.  At  whose  instance  they 
went  to  the  barn  is  a  matter  of  controversy, 
the  parties  giving  different  versions  of  this. 
But  however  that  may  be  is  not  now  mate- 
rial to  be  considered,  inasmuch  as  defendant* 
in  either  aspect  of  the  fact,  has  a  right  to  a- 
correct  charge.  The  tlieory  of  the  state  was 
that  there  was  no  defense,  or  need  for  de- 
fense, on  the  part  of  defendant,  who  was 
never  at  any  time  assaulted  or  menaced  by 
overt  act  of  deceased,  and  that  there  was  no 
question  of  self-defense  in  the  case;  and 
further  that,  whether  defendant  was  so  as- 
saulted or  menaced  by  deceased,  defendant 
brought  on  the  difficulty,  and  therefore  could 
not  rely  on  the  plea  of  self-defense.  On  the 
contrary,  defendant  insisted  that  he  did  not 


tor  his  own  safety,  that  he  sbould  take  life  or 
do  serious  bodily  hai'm,  then  the  law  imputes 
to  him  his  own  wrong  and  its  consequences  to 
the  extent  that  they  may  and  should  be  consid- 
ered in  determining  the  grade  of  offense  which, 
but  for  such  acts,  would  never  have  been  occa- 
sioned. 

It  is  a  general  maxim  of  the  law  that  no 
jnan  can  take  advantage  of  his  own  wrong ;  and 
the  general  rule  founded  upon  this  maxim,  and 
applicable  in  all  cases  in  which  the  accused 
seeks  to  set  up  the  plea  of  self-defense,  may  be 
stated  as  follows : 

In  order  that  a  prisoner  in  a  criminal  prose- 
cution for  homicide  may  successfully  plead  that 
his  acts  were  Justifiable  upon  the  ground  of  self-, 
defense,  he  must  not  be  the  aggressor,  he  must 
not  bring  on  or  encourage  the  difficulty,  or  pro- 
duce the  occasion  which  makes  it  necessary  for 
him  to  commit  the  homicide  or  Inflict  the  in- 
jury ;  and  unless  he  successfully  proves  that  he 
is  without  fault  and  is  not  the  aggressor,  and 
did  not  bring  on  or  provoke  the  difficulty,  or 
produce  the  occasion,  he  has  no  perfect  right 
ot  self-defense,  and  his  plea  of  self-defense  will 
avail  him  nothing.  In  other  words,  the  right 
of  self-defense  does  not  imply  the  right  of  at- 
tack. To  this  rule,  however,  there  are  some  ex- 
ceptions, as  will  appear  upon  reference  to  IX. 
infra. 

The  rule  as  above  stated  is  supported  by  the 
following    authorities     arranged     in    order    of 
states: 
Alabama. 

Myers  v.  State,  62  Ala.  509,  603;  Cross  v. 
State,  63  Ala.  40,  48;  Ingram  v.  State,  67  Ala. 
^,  72;  Bain  v.  State,  70  Ala.  4,  7;  Wills  v. 
State,  73  Ala.  363,  366;  McDanlel  v.  State,  76 
Ala.  1,  7;  Tesney  v.  State,  77  Ala.  33,  40;  Harri- 
son V.  State,  78  Ala.  5,  12;  Baker  v.  State,  81 
Ala.  38,  40:  Brown  v.  State,  83  Ala.  33;  Jordan 
V.  State,  81  Ala.  20,  32:  Blackburn  v.  State,  86 
Ala.  595,  598:  Cleveland  v.  State,  86  Ala.  1,  9; 
Rutledge  v.  State,  88  Ala.  85, 89  ;  Zaner  v.  State, 
90  Ala.  651;  Keith  v.  State,  97  Ala.  32,  34;  Gar- 
rett V.  State,  97  Ala.  18;  Johnson  v.  State,  102 
Ala.  1,  19;  Crawford  v.  State,  112  Ala.  1,  28; 
Dabney  v.  State,  113  Ala.  38,  42;  Henson  v. 
Stato  (Ala.)  25  So.  23,  25;  De  Arman  v.  State, 
71  Ala.  351.  362;  Dolan  v.  State,  81  Ala.  11,  17; 
Lewis  V.  State,  88  Ala.  11;  Nabors  v.  State 
(Ala.)  25  So.  529,  531:  Leonard  v.  State,  66  Ala. 
461,  464:  Storey  v.  State,  71  Ala.  331,  336:  Bi- 
land  V.  State,  52  Ala.  322,  328 ;  Webb  v.  State, 
100  Ala.  47,  53;  Kimbrough  v.  State,  62  Ala.  248, 
e51:  Watkins  v.  State,  89  Ala.  82,  89;  Parker  v. 
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State.  88  Ala.  4,  7;  Kirby  y.  State,  89  Ala.  63, 

71,  72. 

Arlsona. 

Foster  v.  Territory  (Aria.)  66  Pac.  738,  739. 
Arkansas. 

Johnson  v.  State,  58  Ark.  57,  64;  Magneas  v. 
State,  66  Ark.     — ,  50  S.  W.*554;  Roberson  r. 
State,  53  Ark.  516,  518. 
California. 

People  V.  Kennett,  114  Cal.  18;  People  r. 
Roemer,  114  Cal.  51;  People  v.  Herbert,  61  CaL 
544,  547;  People  v.  Westlake,  62  Cal.  303;  Peo- 
ple V.  Lamb,  17  Cal.  323;  People  v.  Travis,  66 
Cal.  254;  People  v.  Simons,  60  Cal.  72;  People 
V.  Gonzales,  71  Cal.  569;  People  v.  O'Brien.  78 
Cal.  41,  47;  People  v.  Hecker,  109  Cal.  461,  30 
L.  R.  A.  403. 
Colorado. 

Bush  V.  People,  10  Colo.  666,  674;  Bojkin  t. 
People,  22  Colo.  496. 
Delaware. 

State  V.  Talley.  9  Houst.  (Del.)  417,  424;  SUte 
V.  Warren,  1  Marv.  (Del.)  487,  490,  491. 
Florida. 

Padgett  V.  State  (Fla.)  24  So.  145,  147. 
Georcrla. 

Stiles  V.  State,  57  Ga.  183,  188;  Haynes  T. 
State,  17  Ga.  465,  484;  Lingo  v.  State,  29  6a. 
470,  484;  Roach  v.  State,  34  Ga.  78,  85. 
Illinois. 

Wilson  V.  People,  94  111.  299;  Hnlse  v.  Toll- 
man. 49  111.  App.  490,  495 ;  Adams  v.  People,  47 
111.  376,  379;  Kinney  v.  People,  108  IlL  619,  526. 
Indiana. 

Runyan  v.  State,  57  Ind.  84,  26  Am.  Rep.  62 ; 
Barnett  v.  State,  100  Ind.  171,  174,  176;  Kingea 
V.  State.  45  Ind.  618,  521;  Presser  v.  State.  77 
Ind.  274;  Story  v.  Slate,  99  Ind.  413,  415;  Wall 
V.  State,  51  Ind.  453;  Deilks  v.  State,  141  Ind. 
26;  HIttner  v.  State.  19  Ind.  48,  52;  Deal  v. 
State,  140  Ind.  354,  362. 
Iowa. 

State  V.  Perigo.  70  Iowa,  657:  State  T.  Stan- 
ley. 33  Iowa.  526,  532;  State  v.  Neeley.  20  Iowa, 
109,  115;  State  v.  Benham,  23  Iowa,  154,  72  Am. 
Dec.  417,  420. 
Kansas. 

State  V.  Rogers,  18  Kan.  78,  26  Am.  Eep.  754, 
759 ;  State  v.  Rose,  30  Kan.  501. 
KentncUy. 

Oakley  v.  Com.  10  Ky.  L.  Rep.  885;  Caskey 
V.  Com.  15  Ky.  L.  Rep.  257,  258;  Godfrev  r. 
Com.  15  Ky.  L.  Rep.  3;  Crane  v.  Com.  12 'Ky. 
L.  Rep.  161,  162:  Massle  v.  Com.  16  Ky.  L.  Rep. 
790,  793 ;  Turner  v.  Com.  80  Ky.  78,  82 ;  Logs- 
don  V.  Com.  19  Ky.  L.  Rep.  413,  414;  Com.  v. 
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bring  on  the  difficulty,  and  that  he  acted  in 
^elf-defense,  but  that  if  he  were  in  any  fault, 
■or  such  an  aggressor,  it  could  not  preclude 
him  from  relying  on  the  plea  of  self-defense, 
inasmuch  as,  pending  their  difficulty,  how- 
•ever  it  originated,  defendant  menaced  him 
with  such  overt  acts  of  violence  as  threat- 
ened his  life,  or  great  bodily  hairm,  and  he 
then  shot  in  self-defense,  as  he  might  lawful- 
ly do.  These  were  the  respective  theories  of 
the  state  and  defendant,  supported  by  evi- 
dence tending  to  show  the  facts  as  each  side 
claimed  them  to  have  existed.  Under  these 
circumstances,  and  upon  these  facts,  the  cir- 
cuit judge  charged,  among  other  things,  as 
follows:  "If  a  party  brings  on  a  quarrel, 
with  no  felonious  intent  or  malice,  or  pre- 
meditated purpose  of  killing  or  doing  bodily 
harm,  and  a  difficulty  results,  in  which  the 


is  killed,  it  will  not  be  murder,  let  the  result 
be  what  it  may."  But  "if  one  provokes  a 
combat,  or  produces  the  occasion  to  kill,  and 
kills  his  adversary,  it  is  murder,  no  matter 
to  what  extremity  he  (the  slayer)  may  have 
been  reduced  in  the  combat." 

The  first  proposition  is  not  technically  ac- 
curate. The  judge  should  have  said:  "If 
a  party  brings  on  a  quarrel  with  another, 
with  no  felonious  intent  or  malice,  or  pre- 
meditated purpose  to  kill  or  do  great  bodily 
harm,  and  a  difficulty  results,  in  which  the 
person  with  whom  he  brought  on  the  quarrel 
assaults  the  provoking  party,  or  by  overt  act 
so  menaces  him  as  to  endanger  his  life  or 
threaten  him  with  great  bodily  harm,  or  so  as 
to  induce  the  belief  of  the  party  thus  assailed 
or  menaced  that  he  was  in  danger  of  death  or 
great    bodily    harm,    and    upon    reasonable 


person  with  whom  he  brought  on  the  quarrel   grounds,  and  he  thereupon  kills  his  assail 


Hoorlgan.  11  Ky.  L.  Rep.  509;  Bohannon  v. 
Com.  8  Bush,  481.  8  Am.  K«p.  474,  479 ;  Hasson 
V.  Com.  10  Ky.  L.  Rep.  1054 ;  Com.  v.  Baiiies, 
13  Ky.  L.  Rep.  16.S  ;  Allen  ?.  Com.  86  Ky.  642, 
and  10  Ky.  L.  Rep.  582. 
Ltonlsiana. 

State  V.  Spears,  46  La.  Ann.  1524;  State  v. 
Hopkins,  50  La.  Ann.  1171,  1172. 
Mich  iff  an. 

People  v.  Miller,  49  Mich.  23;  Galbrallh  v. 
Fleming,  60  Mich.  403,  407;  People  v.  Macard, 
73  Mich.  15.  21. 
MlBLiaeBota. 

State  V.  Tripp,  34  Minn.  26  ;  State  v.  Shlppey, 
10  Minn.  223,  88  Am.  Dec.  70,  73. 

IMtMBlUBlppt. 

Wesley  v.  State,  87  Miss.  327.  75  Am.  Dec. 
•62;  Helm  v.  State,  67  Miss.  562,  574;  Thomas  v. 
State,  61  Miss.  60,  67;  Long  v.  State,  52  Miss. 
^3;  Prine  v.  State,  73  Miss.  888;  Thompson  v. 
State  (Miss.)  9  So.  208. 

State  v.  Kloss,  117  Mo.  502,  603;  State  T. 
.Starr.  38  Mo.  270.  275 ;  State  v.  Eaton,  75  Mo. 
586.  592  ;  State  v.  Hudson,  50  Mo.  135, 188  ;  State 
v.  Maguire,  69  Mo.  107,  200 ;  State  v.  McDaniel. 
•94  Mo.  301;  State  v.  Jones,  78  Mo.  278,  285; 
State  V.  Rose,  92  Mo.  201,  207 ;  State  v.  Bry- 
ant, 102  Mo.  24  ;  State  v.  Hickam,  95  Mo.  322, 
327,  331;  State  v.  Underwood,  57  Mo.  40,  50; 
State  V.  Brown,  63  Mo.  439,  443,  64  Mo.  367, 
373 ;  State  v.  Linney,  52  Mo.  40.  41 ;  State  v. 
Talmage.  107  Mo.  645,  668;  White  v.  Maxcy,  64 
^lo.  552;  State  v.  Parker.  96  Mo.  382,  393;  State 
V.  Johnson.  76  Mo.  121.  126 ;  State  v.  Hardy,  95 
Mo.  455,457  ;  State  v.  Thomas.  78  Mo.  327,  340  ; 
State  V.  Christian,  66  Mo.  138,  146;  State  v. 
ShoQitz,  25  Mo.  128,  153;  State  v.  Peak,  85  Mo. 
IIK),  192;  State  v.  Hays,  23  Mo.  287;  State  v. 
rack  wood,  26  Mo.  340;  State  v.  Oiimore,  95  Mo. 
Z>o4:  State  v.  Vansant,  80  Mo.  67,  69,  79;  State 
V.  Rapp,  142  Mo.  443.  448;  State  v.  Hicks,  92 
Mo.  431,  4.35;  Jones  v.  Gale,  22  Mo.  App.  637, 
iiVS ;  State  v.  Gamble.  119  Mo.  427,  432 :  State 
V.  Rider.  90  Mo.  54;  State  v.  Hopper.  142  Mo. 
478  483:  State  v.  Herrell,  97  Mo.  105.  109;  State 
V.  *Culler.  82  Mo.  623;  State  v.  Lewis.  118  Mo. 
79:  State  v.  Crawford,  116  Mo.  620. 
New  York. 

People  V.  Cole,  4  Park.  Crim.  Rep.  85,  38; 
People  V.  Lamb,  2  Keyes,  373 :  Patterson  v.  Peo- 
ple. 46  Barb.  625;  People  v.  Sullivan,  7  N.  Y. 
3»6 ;  People  v.  McLeod.  1  Hill,  377,  25  Wend. 
483,  87  Am.  Dec.  328,  850. 
Tlortli  Carolina. 

State  V.  Bryson,  60  N.  C.   (2  Wlnst.  L.)  86 ; 
State  V.  Brlttaln,  80  N.  C.  481,  500. 


Ohio. 

Martin  v.  State,  17  Ohio  C.  C.  406. 
Oretfon. 

State  V.  Hawkins,  18  Or.  476,  487. 
Pennsylvaiiia. 

Logue  V.  Com.  38  Pa.  208.  80  Am.  Dec  481; 
Com.  V.  Hare,  2  Clark  (Pa.)  257. 
Rliode  Island. 

State  V.  White,  18  R.  L  473.  480. 
Soutb  Car€»llna. 

State  V.  Merrlman,  34  S.  C.  40,  42 ;  State  ▼. 
Jacobs,  28  S.  C.  36 ;  State  v.  Beckham,  24  S.  C. 
283,  285;  State  v.  Jackson,  32  S.  C.  27,  30; 
State  V.  Wyse,  33  S.  C.  583.  694;  State  v. 
Petsch.  43  S.  C.  132. 
Tennessee. 

Rogers  v.  State,  95  Tenn.  448.  453 ;  Rlppy  v. 
State,    2  Head,    217;   Chambers  v.    Porter.  6 
Coldw.   273,   282;   Turner  v.   State.   89   Tenn. 
547. 
Texas. 

Hoi  lis  V.  State,  8  Tex.  App.  620,  623 ;  Levy 
V.  State,  28  Tex.  App.  203.  211 ;  GiUeland  v. 
State.  44  Tex.  356,  861;  Sullivan  v.  State,  81 
Tex.  Crim.  Rep.  486,  488;  Meuly  v.  State,  26 
Tex.  App.  274 ;  Reed  v.  State,  11  Tex.  App.  509, 
518.  40  Am.  Rep.  795;  Childs  v.  State  (Tex. 
Crim.  App.)  22  S.  W.  1039 ;  Coleman  v.  State 
(Tex.  Crim.  App.)  25  S.  W.  772;  Roberts  v. 
State,  30  Tex.  App.  291.  806;  Carter  v.  Stale, 
30  Tex.  App.  551 ;  Thumm  v.  State,  24  Tex. 
App.  667,  701;  Wilson  v.  State  (Tex.  Crim. 
App.)  36  S.  W.  587.  588;  King  v.  State.  18 
Tex.  App.  277,  282;  Braszil  v.  State.  28  Tex. 
App.  584  ;  Green  v.  State,  12  Tex.  App.  445. 
499 ;  Beard  v.  State  (Tex.  Crim.  App.)  29  8.  W. 
770,  771:  Williams  v.  State.  25  Tex.  App.  216. 
225 :  Habel  v.  State,  28  Tex.  App.  588 ;  Frank- 
lin V.  State,  80  Tex.  App.  628,  641;  Lee  ▼. 
State,  21  Tex.  App.  241 ;  Crist  v.  State,  21  Tex. 
App.  361.  367:  White  v.  State,  28  Tex.  App. 
154,  164  ;  Thuston  v.  State,  21  Tex.  App.  245, 
248 :  Carter  v.  State,  37  Tex.  Crim.  Rep.  403 ; 
Saens  v.  State  (Tex.  Crim.  App.)  20  S.  W.  787 ; 
Vamell  v.  State,  26  Tex.  App.  56,  67,  Burns  v. 
State,  34  Tex.  Crim.  Rep.  887,  391 ;  Aicxandor 
V.  State,  25  Tex.  App.  260,  266 ;  Allen  v.  State. 
24  Tex.  App.  216,  224 :  Peter  v.  State,  23  Tex. 
App.  684,  687 ;  Bonnard  v.  State,  25  Tex.  App. 
173,  197 :  Cunningham  v.  State.  17  Tex.  App. 
89,  96 :  Stacey  v.  State  (Tex.  Crim.  App.)  33  S. 
W.  348:  Gonzales  v.  State,  28  Tex.  App.  130, 
186 ;  Logan  v.  State,  17  Tex.  App.  50 :  Rider  v. 
State,  26  Tex.  App.  884.  341. 
Virarinia. 

Hash  V.  Com.  88  Va.  172 :  Honesty  v.  Com. 
81  Va.  283.  298;  Gaines  v.  Com.  88  Va.  082. 
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ing  or  menacing  adversary,  it  is  not  mur- 
der." 

The  second  proposition  charged  by  the 
trial  judge  is  contradictory  to  the  first,  and 
is  not  the  law.  It  is  true  that  such  state- 
ments are  to  be  found  in  many  books, — 'that 
if  one  be  the  "aggressor"  or  be  "in  fault,"  or 
"provoke  a  difficulty,"  he  cannot  rdy  upon 
the  plea  of  self-defense.  But  such  general 
statements  are  only  true  when  taken  in  the 
limited  sense  in  which  they  must  be  under- 
stood, and  with  the  qualifications  with  which 
judicial  utterances  that  gave  them  existence 
have  guarded  their  application.  In  order  to 
make  a  man  guilty  of  murder,  who  is  the 
"aggressor"  or  "in  fault,"  or  who  "provokes 
a  difiSculty"  in  which  his  adversary  is  killed, 
he  must  have  provoked  it  with  the  intent  to 
kill  his  adversary  or  do  him  great  bodily 
harm,  or  to  afford  him  «l  pretext  for  wreak- 


ing his  malice  upon  his  adversary.  Bmilh 
V.  State,  8  Lea,  402 ;  Daniel  v.  State,  10  Lea, 
261;  Broum  v.  State,  58  Ga.  212;  Hash  ▼. 
Com.  88  Va.  172;  Cotton  v.  State,  31  Mis«. 
504;  Radford  v.  Com.  (Ky.)  5  S.  W.  343; 
Massie  v.  Com,  15  Ky.  L.  Rep.  562.  In  or- 
der to  deny  to  such  party  the  right  to  rely 
on  the  plea  of  self-defense,  it  must  appear 
that  he  was  the  "aggressor"  or  "in  fault,"  or 
"provoked  the  difficulty"  in  such  way  and 
with  euch  intent  as  the  law  contempUttes  in 
the  use  of  these  terms.  It  is  not  every  "ag- 
gression" which  produces  a  difficulty  that  is 
an  unlawful  one,  within  the  meaning  of  this 
phrase,  nor  is  it  every  "fault"  which  a  man 
might  commit  that  precludes  him  from  de- 
fending himself  when  violently  assaulted  or 
menoceid,  nor  is  it  every  "provocation  of  a 
difficulty"  which  robs  him  of  the  right  of 
self-defense.    Cases  already  cited,  and  here- 


608 ;  Lewis  v.  Com.  78  Va.  732 ;  Vaiden  v.  Com. 
12  Gratt.  717.  730 ;  Brown  v.  Com.  86  Va.  466. 
470. 
Wajilitiiirton. 

State  V.   McCann.  16    Wash.  249;  White  T. 
Territory,  8  Wash.  Terr.  897. 
Tirest  Virfftnia. 

State  V.  Cain,  20  W.  Va.  679.  709. 
United  States. 

United  States  v.  Mingo.  2  Curt.  C.  C.  1,  S. 
BnffliBli. 

Anonymous.  Kelyng.  58;  Reg.  v.  Knock,  14 
Cor.  C.  C.  1 ;  Eeg.  v.  Smith,  8  Car.  &  P.  160 ; 
Mason's  Case,  1  Bast.  P.  C.  239. 

This  principle  of  law  Is  also  borne  out  by  in- 
ference by  the  case  of  People  v.  Cole,  4  Park. 
Crlm.  Bep.  85.  88.  In  this  case  it  Is  said  that 
there  must  be  an  attack  by  the  person  killed 
upon  the  prisoner,  an  Imminent.  Instant  danger, 
in  order  that  the  latter  may  avail  himself  oi 
the  plea  of  self-defense. 

And  the  above  doctrine  of  the  common  law  Is 
j»-enacted  in  i  721.  Colo.  Gen.  Stat  See  Bush 
V.  People.  10  Colo.  666,  674. 

In  some  of  the  earlier  Alabama  cases,  how- 
ever, the  courts  incline  to  the  theory  that  it 
was  sufficient  if  the  accused  was  reasonably  free 
from  fault  in  provoking  or  bringing  on  the  diffi- 
cnlty  or  producing  the  occasion. 

This  theory  will  be  found  expressed  In  the 
following  cases:  Leonard  v.  State,  66  Ala. 
461.  464;  Storey  v.  State.  71  Ala.  831.  886; 
Wills  V.  State,  73  Ala.  863 ;  Harrison  v.  State, 
78  Ala.  5,  12 ;  Watson  v.  State.  82  Ala.  10,  11. 
12;  Parker  v.  State,  88  Ala.  4,  7;  Lewis  v. 
Stote,  88  Ala.  11.  18 ;  Baker  v.  SUte.  81  Ala. 

88. 

And  the  expression  or  phrase  "reasonably 
tree  from  fault"  is  also  to  be  found  in  Lovett 
T.  State.  30  Fla.  142,  17  L.  B.  A.  706.  718. 

But  this  theory  would  seem  to  have  been  In- 
advertently adopted,  and  Is  not  a  correct  state- 
ment of  the  law  upon  the  question  of  "freedom 
from  fault,"  as  the  later  cases  in  the  AUbama 
ooorts  show.  Indeed,  the  latest  cases  in  those 
courts  have  expressly  declared  that  there  can 
be  no  qualification  of  the  requirement,  and  that 
the  accused  must  have  been  expressly  free  from 
all  fault  or  wrong  doing  on  his  part  which  has 
the  effect  of  provoking  or  bringing  on  the  dif- 
ficulty. Again,  to  say  that  he  must  be  rea- 
sonably free  from  fault  only  implies  that  al- 
though the  accused  may  have  been  at  fault  In 
bringing  on  the  difficulty,  he  may  yet  avail  him- 
self of  the  right  of  self-defense,  and  such  Is 
not  the  law. 

This  statement  of  the  rule  Is  fully  substan- 
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tlated  and  upheld  by  the  cases  cited  below 
which  clearly  enunciate  the  doctrine  above  set 
forth.  McQueen  v.  State.  103  Ala.  12,  17 ; 
Baldwin  v.  State,  111  Ala.  11.  15 ;  Crawford  v. 
State,  112  Ala.  1,  28. 

It  also  finds  support  In  the  case  of  CompCon 
V.  State,  110  Ala.  24.  31,  37,  wherein  it  is  said 
that  although  each  of  the  parties  may  be  equal- 
ly at  fault  in  provoking  the  difficulty,  yet  If  the 
accused  is  not  free  from  fault  In  precipitating 
the  fatal  termination  the  plea  of  self-defense 
will  not  avail  him. 

And  the  correctness  of  the  above  statement  of 
the  law  Is  further  shown  by  the  decisions  of  the 
courts  of  that  state  to  the  effect  that  Instmc- 
tlons  to  the  jury  which  charge  that  the  ac- 
cused must  be  "reasonably"  free  from  gnllt  are 
erroneous.  McQueen  v.  State,  103  Ala.  12,  13 : 
Crawford  v.  State,  112  Ala.  1,  28;  Henson  ▼. 
State,  112  Ala.  41 ;  Nabors  v.  SUte  (Ala.)  26 
So.  629,  531. 

And  a  charge  which  demands  an  acquittal  of 
the  accused,  although  he  may  have  been  at  fiaolt 
in  bringing  on  or  provoking  the  difficulty  which 
results  In  the  death  of  the  deceased,  is  properly 
refused  where  there  is  evidence  tending  to  show 
that  the  accused  is  not  free  from  fanlt.  Webb 
V.  State,  100  Ala.  47,  68. 

But  a  charge  to  the  Jury  "that  to  warrant 
an  acquittal  on  the  ground  of  self-defense  the 
accused  must  have  been  wholly  without  fault — 
that  he  must  not  have  provoked  or  encouraged 
the  difficulty  by  word  or  act*' — asserts  a  correct 
rule  of  the  doctrine  of  self-defense,  and  is  free 
from  error.     Rains  v.  State,  88  Ala.  92,  96.  100. 

The  word  "voluntary"  when  used  with  ref- 
erence to  the  accused's  acts  In  seeking  the  oc- 
casion was  excepted  to  by  the  court  in  the  case 
of  State  V.  Rapp,  142  Mo.  443,  448,  in  which 
the  court  stated  that  the  expression  "voluntar- 
ily entering  into  the  difficulty"  was  a  portion  of 
that  heresy  which  perverted  the  admin Istratloa 
of  Justice  until  it  received  its  quietus  In  Part- 
low's  Case,  and  stated  that  the  "voluntary  en- 
tering into  a  difficulty"  was  not  an  Ingredieot 
in  any  homicidal  crime,  and  that,  moreover,  if 
it  were  true,  as  stated  in  the  case  of  State  v. 
Gilmore,  96  Mo.  564,  that  "self-defense  Is  an 
affirmative,  positive,  intentional  act."  then  It 
must  needs  follow  that  such  act  is  voluntary. 

And  the  case  of  Milrainey  v.  State,  33  Tex. 
App.  677,  distinctly  declares  that  a  person's 
own  original  act  when  unlawful  limits  his  right 
to  self-defense. 

From  this  statement  of  the  law  it  clearly 
appears  that  a  perfect  right  of  self-defense  can 
only  obtain  and  avail  an  accused  when  he  has 
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inafter  oited^  illustr&ie  the  true  mean-ing, 
and  show  the  sense  in  which  these  word^ 
must  be  understood.  They  are  really  in- 
tended to  imply  the  same  thing,  and  what 
they  do  mean  may  be  best  indicated  by  sug- 
gestion of  some  things  they  do  not  mean, 
taking  them  up  separately:  First,  as  to  the 
''aggressor."  It  is  not  intended  that  every 
one  shall  be  held  in  law  to  be  an  aggressor, 
who  says  something  provoking  to  another, 
which  does  cause  a  difficulty,  for  oftentimes 
such  an  aggression  is  a  just  one,  and  some- 
times a  necessary  one;  but,  even  when  it  is 
neither  just  nor  necessary,  the  use  of  oppro- 
brious language  to  another  is  not,  for  this 
reason  alone^  an  aggression,  in  the  sense  of 
the  law,  for  no  mere  words,  however  oppro- 
brious, will  justify  an  assault,  or  the  overt 
menace  of  an  assault ;  and  hence,  if  one  only 
uses  such  words,  and  is  assaulted  or  so  men- 
aced, he  may  defend  himself.    And  the  same  i 


thing  is  true  of  one  in  fault.  He  miglit  be 
in  such  and  other  supposable  fault,  and  yet 
not  be  deprived  of  a  like  right  (k  self-de- 
fense; as,  though  one  has  threatened  or 
abused  him,  he  cannot  go  to  him  and  assault 
him  for  it.  So,  when  he  uses  to  another  op- 
probrious words,  that  other  cannot  assault 
him,  or  menace  him  by  overt  act  of  violence, 
and  deny  him  the  right  of  defense.  As  to 
"provoking  a  difficulty."  It  is  not  every 
provocation,  jusrt  or  unjust,  which  he  may 
offer,  that  will  justify  an  assault  upon  him, 
or  the  menace  of  one,  from  which  he  cannot 
defend  himself,  and  to  this,  also,  the  limita- 
tions as  to  mere  words  used  apply.  After 
all,  the  aggression,  the  fault,  or  the  provo- 
cation depends  upon  its  character  and  its 
intent.  If  it  is  an  a,ssault,  or  the  menace  of 
one,  by  an  overt  act,  or  the  provocation  of  a 
difficulty  with  intent  to  inflict  death  or 
great  bodily  harm  in  the  event  it  is  resisted. 


acted  from  necessity  and  is  wholly  free  from 
wrong  or  blame  In  causing  or  producing  the 
necessity  which  requires  his  action,  for  the 
law  will  not  allow  him  to  avail  himself  of  such 
a  defense  when  by  his  own  unlawful  act  he  haji 
produced  the  occasion,  provolsed  the  difficulty, 
and  placed  himself  under  cireumstanoes  which 
render  it  necessary  to  take  life  in  order  to  pre- 
serve his  own,  or  to  protect  himself  from  seri- 
ous bodily  harm.  People  v.  Kennett,  114  Cai. 
18;  People  v.  Roemer,  114  Cal.  51;  Lovett  v. 
State,  30  Pia.  142,  17  L.  R.  A.  705,  713;  Mercer 
v.  State  (Fla.)  26  So.  317;  State  v.  Partlow,  90 
Mo.  620,  621;  State  v.  Hiclcam,  95  Mo.  323; 
State  V.  Wyse,  33  S.  C.  583.  594;  State  v. 
Petsch,  43  S.  C.  132;  Rippy  v.  State.  2  Head, 
217;  Reed  v.  State,  11  Tex.  App.  509,  40  Am. 
Rep.  796;  Habel  v.  State,  28  Tex.  App.  688; 
Bush  V.  State  (Tex.  Crim.  App.)  51  S.  W.  238. 

Thus,  a  cause  or  necessity  which  originates 
in  a  quarrel  provoked  by  him,  or  In  a  danger 
voluntarily  brought  upon  himself  by  his  own 
misconduct,  is  not  in  law  reasonable  or  suffi- 
cient to  support  a  well-grounded  apprehension 
of  imminent  danger,  and  for  this  reason  a  real 
or  apparent  necessity  brought  about  by  the  de- 
sign, contrivance,  or  fraud  of  the  accused  will 
not  avail  as  a  defense  for  the  commission  of  the 
crime.  People  v.  West  lake,  62  Cal.  308;  Rog- 
ers V.  State,  95  Tenn.  448,  453;  People  v.  Par- 
ley (Cal.)  57  Pac.  671;  Mitchell  v.  State,  60  Ala. 
26. 

And  if  he  willingly  continues  in  the  difficulty 
thus  provoked,  until  he  Involves  himself  in  the 
necessity  of  killing,  he  cannot  be  held  guiltless, 
as  the  right  of  self-defense  does  not  imply  the 
right  of  attack.  People  ▼.  Westlake,  62  Cal. 
303. 

In  Allen  v.  Com.  86  Ky.  642,  648,  It  is  said  If 
one  by  his  own  wrongful  act  makes  the  harm 
or  danger  to  himself  necessary  or  excusable  In 
the  person  who  Is  inflicting,  or  about  to  in- 
flict, it,  then  the  former  cannot,  upon  the  plea 
of  self-defense,  excuse  the  taking  of  life  or  the 
infliction  of  great  bodily  harm. 

The  rule  is  based  upo4i  the  doctrine  univer- 
sally accepted,  that  neither  law  nor  Justice  will 
allow  a  party  to  attempt  to  take  the  life  of  an- 
other or  inflict  great  bodily  injury  on  him,  and 
then,  because  the  party  attacked  imperils  the 
life  of  the  assailant,  allow  the  aggressor  to  kill 
his  victim  and  then  escape,  upon  the  pica  of 
self-defense  or  apparent  danger.  Logsdon  v. 
Com.  19  Ky.  L.  Rep.  413,  414. 

It  also  rests  upon  the  doctrine  that  the  plea 
of  necessity  is  a  shield  for  those  only  who  are 
46  L.  R.  A. 


without  fault  in  causing  it  and  in  acting  under 
it.     People  V.  Hunt,  59  Cal.  430,  435. 

It  also  arises  from  the  truism  that  a  pro- 
voked attack  is  no  defense.  Henry  v.  State,  79 
Ala.  43,  44. 

And  no  matter  how  pressing  a  present  Im- 
pending necessity  may  be,  it  will  not  avail  the 
accused  without  reference  to  the  question 
whether  he  provoked  or  encouraged  the  diffi- 
culty, or  was  free  from  fault  in  bringing  it  on. 
Baker  v.  State,  81  Ala.  38,  40. 

And  if  he  has  produced  the  occasion  his  fear 
of  danger,  although  really  entertained,  will  not 
Justify  him  in  taking  the  life  of  the  deceased. 
People  V.  Lamb,  17  Cai.  323. 

In  all  such  cases  the  law  Justly  limits  his 
right  of  self-defense,  and  regulates  it  according 
to  the  magnitude  of  his  own  wrong.  Peter  v. 
State,  23  Tex.  App.  684,  687;  Reed  v.  State,  11 
Tex.  App.  509.  40  Am.  Rep.  795;  King  v.  State, 
13  Tex.  App.  277. 

The  rule  applies  in  all  cases  in  which  the  ac- 
cused provokes  the  difficulty,  even  though  he 
may  have  reasonable  belief  that  his  own  life 
is  in  danger  at  the  time  he  shoots  or  commits 
the  deed.  Coleman  v.  State  (Tex.  Crim.  App.) 
25  S.  W.  772. 

And  in  all  such  cases  the  law  Imputes  to  the 
accused  his  own  wrong  and  Its  consequences. 
Carter  v.  State,  37  Tex.  Crim.  Rep.  403. 

The  rule  hinges  directly  upon  the  doctrine 
that  every  man  is  presumed  to  intend  the  nat- 
ural, probable,  and  necessary  oonsequences  of 
his  own  acts.  Lewis  v.  Com.  78  Va.  732,  738; 
Harrison  v.  Com.  79  Va.  374,  52  Am.  Rep.  634. 

It  also  arises  from  the  fact  that  self-defense 
Is  a  defensive,  not  an  offensive,  act,  and  mast 
not  exceed  the  bounds  of  mere  defense  and 
prevention.  Thumm  v.  State,  24  Tex.  App. 
667,  701;  State  v.  Gilmore,  95  Mo.  554. 

The  accused  must  therefore  not  be  disre- 
gardful  of  the  consequences  of  any  wrongful 
word  spoken  or  act  done  by  him.  Qibson  v. 
State,  89  Ala.  121.  124,  127;  Jackson  v.  State, 
77  Ala.  18,  25. 

And  the  perfect  right  of  self-defense  may  be 
destroyed  entirely  or  abridged  by  the  act  of  the 
party.     Meuly  v.  State,  26  Tex.  App.  274,  305. 

And  the  right  to  self-defense  will  not  arise 
until  the  accused  has  at  least  attempted  to 
avoid  the  necessity  of  such  defense.  State  v. 
Shippey,  10  Minn.  223,  88  Am.  Dec.  70,  73;  Peo- 
ple V.  Sullivan,  7  N.  Y.  396 ;  Reg.  v.  Smith,  8 
Car.  &  P.  160. 

And  an  answer  upon  the  ground  of  neces- 
sity, which  shows  that  the  accused  provoked 
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made  of  malice  to  bring  about  that  result 
and  enable  the  provoking  party  to  wreak  his 
vengeance  on  the  assailant,  that  is  an  "ag- 
greBsion"  or  ''fault/  and  a  "provoking  of  a 
difficulty,"  within  the  legal  sense  and  mean- 
ing of  the  terms.  If  the  "combat  is  pro- 
voked," pr  "the  occasion  to  kill  is  produced," 
in  the  language  of  the  charge,  on  this  ac- 
count, with  this  intent,  and  for  this  purpose, 
defendant  cannot  rely  upon  the  plea  of  self- 
defense;  otherwise  he  can. 

Allsup  v.  Staiey  5  Lea,  362,  cited,  was 
this:  Allsup  had  been,  so  far  as  the  fdter- 
cation  was  concerned,  in  one  sense,  the  ag- 
gressor, but  was  not  as  to  the  first  assault. 
He  was  held  entitled  to  the  plea  of  self-de- 
fense. In  the  8  Lea  case,  which  was  one  for 
assault  and  battery,  the  Smiths  had  gone  to 
the  prosecutor,  and  provoked  an  altercation 
with  him,  and  called  him  a  liar.    Prosecutor 


then  picked  up  an  ear  of  cum,  but  dropped  it, 
and  advanoed  on  Smith,  who  struck  him. 
Smith  was  held  entitled  to  rely  on  such  a 
plea.  In  the  case  of  Daniel  v.  State,  10  Lea, 
261,  the  charge  was  malicious  shooting.  The 
circuit  judge  had  charged  the  jury  that  a 
person  cannot  be  allowed  to  provoke  a  diffi- 
culty by  his  own  improper  conduct,  or  join 
willingly  and  voluntarily  in  a  combart,  and 
then  escape  under  the  plea  of  self-defense, 
and,  if  done  willingly  and  voluntarily,  it 
would  make  no  difference  which  in  fact 
struck  the  first  blow,  as  both  would  be  guilty, 
if  both  joined  in  the  combat  voluntarily  and 
mutually.  This  court  approved  and  applied 
the  doctrine  of  tlie  Smith  Caae,  and  held  that 
this  charge  was  erixmeous,  and  said  that  "if 
provocation  is  sought  for,  and  induced  by 
this  act  of  the  slayer  in  order  to  afford  him 
a    pretext    for    wreaking    his    malice,    it 


or  encouraged  the  difficulty,  is  sufficient  to  an- 
nul the  effect  of  a  plea  that  the  accused  was 
really,  or  to  ordinary  appearances,  In  Imminent 
peril  of  life  or  limb  from  which  he  had  no  other 
reasonable  means  of  escape.  McDaniel  v. 
State,  76  Ala.  1,  7. 

8o,  he  cannot  Justify  his  acts  under  the  plea 
that  he  attaolccd  and  killed  the  deceased  for 
fear  of  injury  at  some  future  time,  as  such  a 
plea  shows  no  necessity.  State  v.  Rose,  30 
Kan.  501;  Bush  v.  State  (Tex.  Crim.  App.)  51 

5  W    238    239. 

Again,  the  plea  of  self-defense  cannot  be 
used  as  a  shield  from  the  consequences  of  kill- 
ing, no  matter  how  Imminent  the  danger  in 
which  the  accused  may  find  himself  in  the  pro- 
gress of  the  affray,  if  he  himself  has  brought 
It  on  or  provoked  it.  State  v.  Underwood,  57 
Mo.  40,  60. 

In  all  cases,  therefore,  where  the  accused 
has  brought  on  or  provoked  the  difficulty,  the 
nature  of  the  extremity  to  which  he  is  reduced 
in  the  combat  is  of  no  consequence  In  consider- 
ing the  question  of  self-defense.  State  v. 
Davidson,  »5  Mo.  155,  158;  State  v.  Talmage, 
107  Mo.  543.  461:  State  v.  Partlow,  90  Mo.  608, 
59  Am.  Rep.  31 ;  State  v.  Vaughan,  141  Mo.  514. 
521;  State  v.  Gamble,  119  Mo.  427,  432;  State 
V.  Hopper.  142  Mo.  478.  483;  Saens  v.  State 
(Tex.  CrIm.  App.)  20  S.  W.  737;  Cunningham 
V.  State,  17  Tex.  App.  89,  96;  Varnell  v.  State, 
26  Tex.  App.  56.  67;  White  v.  State,  23  Te:c. 
App.  154,  104  ;  State  v.  Hill,  20  N.  C.  (4  Dev. 

6  B.  L.)  491,  34  Am.  Dec.  896,  897;  State  v. 
Hawkins,  18  Or.  476,  481;  Honesty  v.  Com.  81 
Va.  283,  298;  State  v.  Peak,  85  Mo.  190,  192; 
Jones  V.  Gale,  22  Mo.  App.  637;  State  v. 
Shoultz,  25  Mo.  128,  153;  State  v.  Lewis,  118 
Mo.  79;  People  v.  Hecker,  109  Cal.  451,  30  L. 
R.  A.  403;  Bush  v.  People,  10  Colo.  566,  575; 
Stoffer  V.  State,  15  Ohio  St.  47,  86  Am.  Dec. 
470,  473. 

The  rule  will  therefore  apply  in  all  cases  in 
the  absence  of  evidence  showing  that  the  ac- 
cused has  made  a  bona  fide  retreat  from  the  af- 
fray.    State  V.  Vansant,  80  Mo.  67,  69,  79. 

And  It  applies,  no  matter  how  high  the  pas- 
sion or  how  Imminent  the  danger  to  the  ac- 
cused may  become  during  the  difficulty  or  con- 
flict, if  the  same  Is  brought  about  by  his  own 
wrongful  act  or  conduct.  State  v.  Brown,  64 
Mo.  367,  373. 

And  therefore,  one  who  commences  an  af- 
fray cannot,  when  he  is  about  to  suffer  the 
penalty  of  his  temerity,  take  the  life  of  his 
adversary  to  avert  the  danger  that  threatens 
him.     People  v.  Stoneclfer,  6  Cal.  406.  410.  | 

45  L.  R.  A. 


And  the  rule  is  so  strictly  construed  that  It 
has  been  said  that  the  party  first  at  fault,  that 
Is  the  one  b<*glnning  the  affray,  absolutely  for- 
feits to  the  other  has  right  to  live,  to  the  extent, 
at  least,  of  the  difficulty  which  he  has  created, 
and,  having  committed  the  first  wrongful  act. 
the  plea  of  self-defense  Is  foreclosed  to  him,  and 
his  life  is  the  penalty,  no  matter  what  turn  the 
affray  may  subsequently  take.  People  v.  Conk- 
ling,  111  Cal.  616.  626. 

So,  the  law  takes  into  consideration  the  fact 
that  the  accused's  own  wrongful  act  was  In  vio- 
lation of  law  when  it  limits  his  right  of  defense 
and  resistance  while  in  the  perpetration  of  such 
unlawful   act.     Carter  v.   State,   80  Tex.   App. 


Indeed,  It  he?  been  said  that  the  doctrine  has 
been  so  fully  settled  as  to  be  beyond  doubt  or 
controversy.     Jackson  v.  State,  77  Ala.  18,  25. 

The  acts,  therefore,  which  an  accused  may 
do  and  Justify  under  the  plea  of  self-defense  de- 
pend primarily  upon  his  own  conduct,  and  sec- 
ondly upon  the  conduct  of  the  deceased,  and 
there  is  no  fixed  rule  applicable  to  every  case, 
though  certain  general  well-established  princi- 
ples stand  as  guides  for  the  acts  of  men,  and  as 
measures  for  the  Jury's  determination  of  their 
deportment.  People  v.  Hecker,  109  Cal.  451. 
80  L.  R.  A.  403. 

A  mere  colorable  self-defense  Is.  however,  lo 
no  case  sufficient  where  the  accused  has  brought 
on  or  provoked  the  difficulty.  Gilleland  v.  State, 
44  Tex.  356.  361. 

And  the  courts  commit  no  error  In  refusing 
a  charge  to  the  Jury  on  the  ground  of  self-de- 
fense which  ignores  the  question  as  to  who  com- 
menced the  difficulty  in  the  first  place.  Parker 
V.  State,  88  Ala.  4,  7. 

The  doctrine  of  provoking  the  difficulty  can 
only  be  applied,  however,  where  the  accused 
seeks  to  Justify  himself  upon  the  ground  of 
self-defense.  Wilson  v.  State  (Tex.  Crim.  App.) 
86  S.  W.  688. 

The  accused  himself  must  owe  no  duty  to  the 
deceased,  be  under  no  obligation  of  law  to  make 
his  safety  a  secondary  object;  otherwise  he  Is 
answerable  to  the  law  of  the  land  without  any 
immunity  under  the  shield  of  necessity. 
Haynes  v.  State,  17  Ga.  465.  484. 

So,  the  wrong  which  will  preclude  him  from 
making  the  defense  must  relate  to  the  assault  in 
resistance  of  which  the  deceased  was  killed. 
State  V.  Perigo,  70  Iowa,  657. 

And  if  there  is  nothing  to  show  that  the  ac- 
cused was  acting  in  self-defense,  but.  on  the 
contrary,  that  he  was  the  aggressor,  and  pro- 
voked   whatever   demonstrations    towards   vio- 
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would  not  extenuate  the  olTense."  The  court 
also  said:  *Trovokhig  words  and  gestures 
might  be  used  from  heat  of  blood,  in  a  sud- 
den quarrel;  and  a  fight  might,  under  such 
circumstances,  be  engaged  in,  during  which  a 
party  might  haTe  the  right  to  defend  him- 
self from  impending  danger  of  death  or 
great  bodily  harm."  Nor  is  the  rule 
changed  because  defendant  had  a  dangerous 
weapon  and  used  it.  This  is  a  fact,  like  all 
otliers,  to  be  considered,  but  not  of  itself  to 
deprive  defendant  of  the  right  of  self-defense, 
otherwise  existing.  Fitzgerald  v.  State,  1 
Legal  Rep.  53;  Aldrige  v.  State,  59  Miss. 
250;  Cartwright  v.  State,  14  Tex.  App.  486; 
State  V.  Perigo,  70  Iowa,  657  ;  Maasie  v.  Com, 
15  Ky.  L.  Rep.  562.  In  the  case  cited  of 
Fitzgerald  v.  State,  1  Legal  Rep.  53,  the  spe- 
cial jud^e  (Howell  £.  Jackson)  held  the 
charge  of  the  trial  judge  erroneous,  and  that 


it  should  have  been  that  if  the  defendant, 
who  had  armed  himself  with  a  pistol,  "ad- 
vanced to  his  mother's  gate,  determined  or 
intending  not  to  fight,  unless  for  his  defense 
and  protection,  and  a  violent  and  dangerous 
assault  was  made  upon  him,  which  threat- 
ened him  with  death  or  great  bodily  harm, 
without  his  seeking  or  provoking  it,  and  he 
killed  his  adversary  to  prevent  his  own 
death,  or  save  himself  from  great  bodily 
harm,  it  would  be  a  killing  in  self-defense;" 
citing  Copeland  v.  State,  7  Humph.  479.  In 
Aldrige  v.  State,  59  Miss.  250,  the  court 
held  that  a  person  who  enters  a  combat 
armed  with  a  deadly  concealed  weapon  may 
use  it  to  protect  his  life,  if  his  adversary, 
who  struck  the  first  blow,  resorts  to  such  a 
weapon,  and  will  not  be  guilty  of  assault 
with  intent  to  murder  unless  he  intended 
'  from  the  first  to  use  the  weapon,  if  neces- 


lence  there  were  on  the  part  of  the  deceased, 
the  plea  of  self-defense  is  of  no  avail.  Keeling 
V.  State,  107  Ind.  503. 

The  doctrine  has  equal  force  and  application 
in  cases  where  several  Join  together,  conspire, 
or  enter  Into  a  design  to  kill  another,  or  do  an 
imlawful  act,  and  so  become  the  aggressors,  as 
In  such  cases  the  act  of  one  will  be  the  act  of 
ail,  and  the  plea  of  self-defense  will  not  avail 
any  of  them.  Carter  v.  State,  37  Tex.  Crlm. 
Rep.  403;  State  v.  Paxton,  126  Mo.  600,  500, 
515 ;  Gibson  v.  State,  89  Ala.  121,  128. 

So,  the  rule  equally  applies  to  one  who  acts 
In  consort  with  another  in  bringing  about  the 
fllfiBcnlty,  and  takes  part  in  the  quarrel,  and 
makes  himself  a  party  to  It,  and  aids  and  as- 
sists in  bringing  about  the  fatal  encounter. 
Mitchell  V.  State,  22  Ga.  211,  68  Am.  Dec.  493, 
499. 

And  one  who  provokes  a  difficulty  for  the  pur- 
pose of  killing  the  deceased,  or  seeks  a  pre- 
text for  so  doing  by  provoking  or  bringing  on 
tlie  difficulty,  is  equally  gnilty  with  those  who 
do  the  act,  although  he  may  not  actually  par- 
ticipate in  the  same;  and  he  cannot  claim  self- 
defense.     State  V.  Paxton,  126  Mo.  600. 

Thus,  there  was  no  doubt  of  the  accused's 
participation  in,  and  responsibility  for,  what- 
ever fault  was  his  companion's  in  bringing  on 
the  difficulty,  in  Kirby  v.  State,  89  Ala.  63,  72, 
and  he  was  therefore  at  fault  equally  with  his 
companion,  even  though  Jhe  said  nothing  until 
the  assailants  were  approaching  them,  when  he 
told  them  to  come  on ;  and  the  plea  of  self- 
defense  was  therefore  not  upheld.  In  this  case 
the  deceased  and  another  initiated  the  alterca- 
tion, which  preceded  the  fatal  ^ot,  by  cursing 
and  abusing  the  accused  and  his  companion,  and 
their  threats  were  directed  against  them, 
and  the  challenge  of  the  deceased  looked  to  a 
combat,  and  was  addressed  to  the  accused  and 
his  companion.  The  accused's  companion  re- 
plied to  the  curses  and  abuses  of  the  parties, 
and  dared  them  to  the  execution  of  their 
threats,  and  accepted  their  challenge  and  invi- 
tation, but  the  accused  himself  did  not  reply 
thereto,  although  he  did  not  dissent  from,  or 
in  any  way  discourage  or  discountenance  any- 
thing his  companion  said  or  did,  in  behalf  of 
them  both,  provoking  or  bringing  on  the  trouble, 
bat  stood  ready,  armed  with  a  rifle,  to  take  the 
lives  of  the  advancing  parties  if  they  should 
come  as  far  as  a  certain  point  on  the  invita- 
tion and  challenge  of  himself  and  his  compan- 
ion as  made  by  the  latter. 

This  phase  of  the  question  finds  further  sup- 
port in  People  v.  Cochran,  61  Cal.  548,  651, 
45  L.  R.  A. 


where  the  accused,  as  one  of  the  mob  riotously 
assembled  for  the  purpose  of  breaking  into  the 
Jail  to  release  and  hang  a  prisoner,  shot  and 
killed  the  deputy  sheriff  while  in  the  perform- 
ance of  his  duty  guarding  the  Jail. 

And  the  plea  of  self-defense  will  not  avail 
the  accused  where  his  acts  are  most  clearly 
calculated  to  produce  the  occasion  or  provoke 
the  difficulty, — especially  when  taken  in  connec- 
tion with  the  conduct  of  his  accomplice  in  the 
crime  he  is  committing,  or  Intends  to  commit, 
at  the  time  when  found  by  the  deceased.  Frank- 
lin V.  State,  30  Tex.  App.  628,  641. 

So,  the  rule  applies  to  the  case  of  a  voluntary 
helper  of  the  one  who  provokes  the  difficulty, 
and  he  cannot  with  impunity  resist,  to  extreme 
results,  the  assault  provoked  by  his  companion. 
Bostic  V.  State,  94  Ala.  45,  47. 

See  also  herein  People  v.  Miller.  49  Mich.  23 ; 
Smurr  v.  State,  105  Ind.  125,  135;  State  v. 
Melton,  102  Mo.  683,  688 ;  People  v.  Curtis,  62 
Mich.  616,->aU  infra,  IV. 

As  to  the  doctrine  of  withdrawal  and  retreat 
in  such  cases,  see  Bostic  v.  State,  94  Ala.  45, 
47;  Burris  v.  State,  34  Tex.  Crlm.  Rep.  887, 
391, — infra,  IX.  a. 

And  the  rule  applies  in  cases  where  there 
was  no  felonious  intention  on  the  part  of  the 
accused  at  the  time  he  entered  into  or  provoked 
the  difficulty,  as  well  as  where  such  intention 
existed.  Boykin  v.  People,  22  Colo.  496 ;  Adams 
V.  People,  47  111.  376,  379 ;  State  v.  Hicks,  92 
Mo.  431,  435 ;  State  v.  Smith.  37  Mo.  App.  137, 
143;  State  v.  Parker,  96  Mo.  382;  State  v. 
Cable,  117  Mo.  380;  State  v.  Evans,  128  Mo. 
406,  412 ;  State  v.  Bryant,  102  Mo.  24 ;  State  v. 
Herrell,  97  Mo.  105;  State  v.  Hardy,  95  Mo. 
455,  457 ;  'State  v.  Davidson,  95  Mo.  155,  158 ; 
State  V.  Partlow,  90  Mo.  608,  69  Am.  Rep.  31 ; 
State  V.  Talmage,  107  Mo.  643,  561;  State  v. 
Lewis,  118  Mo.  79,  84;  State  v.  Hopper,  142 
Mo.  478,  483;  Meuly  v.  State,  26  Tex.  App. 
274  ;  White  v.  State,  23  Tex.  App.  154,  164  ; 
Carter  v.  State,  30  Tex.  App.  651,  556;  Thus- 
ton  V.  State,  21  Tex.  App.  245,  248 ;  Varnell  v. 
State,  26  Tex.  App.  56,  67 ;  Carter  v.  State,  28 
Tex.  App.  355,  360;  Bonnard  v.  State,  25  Tex. 
App.  173.  197 ;  Logan  v.  State,  17  Tex.  App.  50, 
59 ;  Cahn  v.  State,  27  Tex.  App.  709 ;  Roach  v. 
State,  21  Tex.  App.  249 ;  Williams  v.  State,  ::■ 
Tex.  App.  216,  225;  Alexander  v.  State,  25 
Tex.  App.  260 ;  Reed  v.  State,  11  Tex.  App.  509. 
518,  40  Am.  Rep.  705;  Johnson  v.  State.  26 
Tex.  App.  631;  Milralney  v.  State.  33  Tex. 
App.  577 ;  Sullivan  v.  State,  31  Tex.  Crlm.  Rep. 
486,  488;  Carter  v.  State,  37  Tex.  Crim.  Rep. 
408,  406 ;  King  v.  State,  13  Tex.  App.  277,  282 ; 
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sary,  to  overcome  his  antagonist ;  and  it  was 
held  to  be  error  to  instruct  the  jury  that 
they  might  convict  either  of  assault  with  in- 
tent to  murder,  or  of  assault  and  battery,  be- 
cause he  enters  a  combat  armed  with  a  dan- 
gerous weapon,  not  exposed  to  view,  so  as  to 
put  his  adversary  on  his  guard,  and  in  the 
light  strikes  him  with  it,  intending  to  kill  or 
injure  him.  In  Cartwright  v.  State,  14  Tex. 
App.  486,  it  is  held  that  it  does  not  always 
follow  that  a  homicide  cannot  be  justified 
or  excused  because  the  slayer,  by  his  own 
wrongful  acts,  produced  a  necessity  to  take 
the  life  of  the  deceased  in  order  to  preserve 
his  own,  and  that  consideration. must  be  ad- 
dressed to  the  nature  and  quality  of  the 
wrongful  acts  by  which  it  is  claimed  the 
right  of  self-defense  is  forfeited  or  abridged, 


and  that  the  right  of  self-defense  is  not  im- 
paired by  mere  preparation  for  the  perpetra- 
tion of  a  wrongful  act,  unaccompanied  by 
any  demonstration,  verbal  or  otherwise,  of 
the  wrongful  purpose.  In  the  case  of  State 
V.  Perigo,  70  Iowa,  657,  tiie  defendant,  after 
having  held  the  deceased  at  bay  with  a  pis- 
tol, stated  that  it  was  not  loaded ;  thus  lead- 
ing the  deceased  to  make  an  assault  upon 
him,  in  resisting  which  he  shot  and  killed 
the  deceased.  Held,  that  this  would  not  pre- 
clude him  from  the  plea  of  aelf-defense,  if 
the  killing  could  otherwise  be  justified  on 
that  ground,  unless  his  purpose  in  stating 
that  his  pistol  was  not  loiuled  was  to  create 
an  occasion  or  excuse  for  taking  the  life  of 
deceased ;  and  an  instruction  that  malice  was 
proved  by  the  selection  and  use  of  a  deadly 


Saens  ▼.  State  (Tex.  Crlm.  App.)  20  S.  W.  737 ; 
Green  v.  State,  12  Tex.  App.  445,  449  ;  Gonzales 
V.  State,  28  Tex.  App.  130 ;  Spearman  v.  State, 
28  Tex.  App.  224 ;  Crist  v.  State,  21  Tex.  App. 
861;  Thumm  v.  State,  24  Tex.  App.  007,  701; 
Btacey  v.  State  (Tex.  Crim.  App.)  o3  S.  W. 
348 ;  Hash  v.  Com.  88  Va.  172 ;  State  v.  Cain, 
20  W.  Va.  670.  709. 

There  are  some  cases,  however,  which  hold 
that  a  party  may  have  a  perfect  rif^ht  of  be'f- 
defense  though  he  may  not  be  entirely  free  from 
blame  or  wrong  in  the  transaction,  and  that  it 
la  not  every  wrongful  act  which  will  deprive 
the  doer  of  his  right  of  self-defense.  Carter 
V.  State,  37  Tex.  Crim.  Rep.  403,  406 ;  White  v. 
State,  23  Tex.  App.  154,  164. 

In  the  case  of  Cartwright  v.  State,  14  Tex. 
App.  486,  502,  the  court  laid  down  the  rule 
that  the  mere  fact  that  the  prisoner  made  prep- 
aration for  the  carrying  out  or  doing  of  the 
wrongful  act  was  not  alone  sufficient  to  deprive 
him  of  the  right  of  self-defense, — especially 
when  not  accompanied  by  any  demonstration 
allowing  that  he  intended  his  acts  to  be  wrong- 
ful. 

The  case  of  Meuly  v.  State.  26  Tex.  App.  274, 
also  declaires  the  same  doctrine. 

And  in  Shannon  v.  State,  35  Tex.  Crim.  Rep. 
2.  the  court  also  followed  its  holding  in  Cart- 
wright  V.  State,  to  the  effect  that  the  accused 
must  willingly  and  knowingly  use  the  language, 
or  do  the  acts  reasonably  calculated  to  lead  to 
an  affray  or  deadly  conflict,  and  unless  the  acts 
are  clearly  calculated  or  intended  to  have  such 
effect,  the  right  o<f  self-defense  is  not  compro- 
mitted  even  though  the  party  arms  himself  and 
goes  there  for  the  purpose  of  the  difficulty.  The 
same  theory  is  also  to  be  found  in  the  cases  of 
Morgan  v.  State,  34  Tex.  Crim.  Rep.  222  ;  Win- 
ters V.  State,  37  Tex.  Crlm.  Rep.  582 ;  Air  hart 
V.  State  (Tex.  Crim.  App.)  51  S.  W.  214 ;  White 
V.  State,  23  Tex.  App.  154,  164 ;  Carter  v. 
State,  37  Tex.  Crlm.  Rep.  403:  Franklin  v. 
State,  30  Tex.  App.  628,  640 ;  Thomas  v.  State 
(Tex.  Crim.  App.)  51  S.  W.  1109. 

In  (Cunningham  v.  State,  17  Tex.  App.  89, 
07,  it  is  said  that  the  accused  should  not  be  de- 
prived of  his  right  of  self-defense,  where  the 
occasion  is  accidentally,  unintentionally,  or  in- 
nocently produced.  Gilleland  v.  State,  44  Tex. 
356,  followed. 

And  in  Hash  v.  Com.  88  Va.  172,  the  accused 
justified  his  actions  as  at  the  time  of  the  dif- 
ficulty he  was  engaged  in  a  lawful  act,  namely, 
the  removal  of  a  fence  upon  his  own  property, 
and  was  not  the  aggressor. 

And  BO  in  Gilcrease  v.  State,  33  Tex.  Crim. 
Rep.  619,  630,  the  accused  Justified  his  actions, 
as  he  infringed  no  rights  of  the  deceased  in 
45  L.  R  A. 


closing  up  a  gate  upon  the  premises  of  which 
the  deceaaed  was  in  possession  with  the  permis- 
sion of  the  accused,  as  the  accused  conld  not  be 
deprived  of  his  right  to  protect  his  life  in  a 
lawful  manner  by  doing  what  he  had  a  legal 
right  to  do. 

And  the  right  of  self-defense  was  held  to  be 
available  in  the  case  of  Franklin  v.  State,  30 
Tex.  App.  628,  642.  In  this  case  the  act  of 
the  accused,  although  imprudent,  did  not 
auMunt  to  an  Immoral  offense  or  wrong,  as  he 
had  gone  to  secure  a  place  to  sleep,  and  by  the 
permission  of  the  wife  of  the  deceased  was  Ln  a 
bedroom  adjoining  that  in  which  the  wife  was* 
merely  awaiting  the  return  of  the  husband. 

And  so  in  Brlnkley  v.  State,  80  Ala.  34»  36, 
the  plea  of  self-defense  was  sufficient  as  the  ac- 
cused was  provoked  or  caused  to  commit  tlie  act 
by  the  wilful  refusal  of  the  deceased  to  desist 
in  an  indecent  dance,  and  to  leave  the  accused's 
house  when  requested  to  do  so. 

The  plea  of  self-defense  was  also  upheld  In 
Coryell  v.  State,  130  Ind.  51,  as  the  action  of 
the  accused  In  firing  the  fatal  shot  was  aggra- 
vated and  bit>ught  about  in  the  first  Instance 
from  the  action  of  his  wife  In  seeking  to  take  a 
child  from  his  custody,  in  which  act  the  wife 
was  supported  by  her  own  relatives,  and  a 
struggle  ensued  In  which  the  accused  acted  on 
the  defensive,  but  was  so  set  upon  that  further 
retreat  became  Impossible,  and  he  was  knocked 
down  and  forced  to  the  floor,  and  was  unable 
to  free  himself  from  his  assailants,  and  was 
thus  forced  to  use  the  pistol  with  which  he  fired 
the  fatal  shot. 

And  the  mere  fact  that  the  accused  is  en- 
gaged in  committing  a  trespass  when  he  Is  at- 
tacked by  the  deceased  does  not  necessarily 
constitute  him  a  wrongdoer  In  the  matter  of  the 
assault,  or  preclude  him  from  making  the  de- 
fense of  self-defense, — especially  where  violence 
is  used  against  him,  and  there  is  a  seeming  in- 
tention on  the  deceased's  part  to  take  his  life. 
State  V.  Perlgo,  70  Iowa,  657,  666. 

Thus,  if  the  accused,  who  has  a  right  to  go 
to  a  place,  goes  there  armed  for  the  purpose  of 
preventing  the  commlssIoQ  of  a  trespass  upon 
his  premises,  and  an  altercation  ensues  by  rea- 
son of  the  deceased  insisting  upon  committing 
the  trespass,  although  the  accused  has  no  right 
to  use  his  arms  unless  forced  to  do  so.  yet  if 
he  does  so  in  defense  of  his  life  his  acts  will  be 
Justified  upon  the  ground  of  self-defense.  Wil- 
son V.  State  (Tex.  Crim.  App.)  86  S.  W.  587. 
588. 

The  cases  of  White  v.  Territory,  3  Wash. 
Terr.  397 ;  Mllrainey  v.  State,  33  Tex.  Crim. 
Rep.  577,  592 ;  Long  v.  State.  52  Miss.  23 :  Pat- 
terson V.  State,  75  Miss.  670,  675;  and  Hunt 
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weapon  in  a  deadly  manner,  without  lawful 
excuse,  was  held  erroneous.  In  Hash  v. 
Com.  88  Vft.  172,  it  was  held  to  be  error  to 
charge  that  a  man  cannot  in  any  case  justify 
the  killing  of  another,  upon  the  pretense  of 
self-defense,  unless  he  is  without  fault  in 
bringing  the  necessity  of  so  doing  on  himself, 
And  the  proper  charge  would  have  been  that, 
although  the  slayer  pi-ovoked  the  combat  or 
produced  the  occasion,  yet  if  it  was  done 
without  any  felonious  intent, — for  instance, 
merely  an  ordinary  battery  or  trespass, — the 
accused  may  avail  himself  of  the  plea  of  self- 
•defense.  In  Cotton  v.  State,  31  Mies.  504, 
it  is  held  that  the  fact  that  the  accused 
«ought  and  brought  about  the  difficulty,  be- 
ing at  the  time  armed  with  a  deadly  weapon. 


with  which  he  killed  the  deceased,  does  not 
necessarily  render  him  guilty  of  murder ;  for 
if  he  commence  the  contest,  intending  at  the 
outset  to  infliot  little  or  no  violence  on  his 
antagonist,  he  may  justifiaibly  slay  the  other 
party,  if  the  danger  of  his  own  destruction 
be  immediate  and  impending,  and  otherwise 
unavoidable,  and  when  the  necessity  to  kill 
does  not  exist,  if  the  killing  be  not  in  pur- 
suance of  a  premeditated  design  to  take  life, 
but  on  a  sudden  quarrel. 

Without  considering  other  errors  in  the 
charge  of  the  court, — ^which  should  all  be 
remc^eled  on  the  line  herein  indicated, — it  is 
sufficient  to  say  that  the  error  here  pointed 
out  is  fatal  to  the  conviction,  and  the  judg- 
mefht  must  he  reversed,  and  cause  remanded. 


V.  State,  72  Miss.  413, — are  closely  connected 
with  the  above  case  of  Wilson  v.  State  (Tex. 
Orlm.  App.)  36  S.  W.  587,  588,  and  maintain 
the  same  doctrine. 

The  doctrine  declared  by  the  court  in  the 
above  case  of  Wilson  v.  State  is  alao  followed 
in  State  v.  Evans,  124  Mo.  397.  410,  in  which 
the  court  held  that  the  mere  fact  that  the  ac- 
cused expected  an  attacliL  did  not  abate  his  right 
to  arm  himself  in  his  own  proper  defense,  nor 
to  go  where  he  would  after  thus  arming  him- 
self, so  long  as  he  did  no  overt  act  or  made  no 
hostile  demonstratiooi  towards  the  other  party, 
and  if  in  such  a  case  the  accused  goes  where 
he  has  a  right  to,  and  for  Dusiness  purposes, 
and  an  altercation  ensues,  he  will  not  be  de- 
prived of  his  right  of  self-defense  if  he  inflicts 
an  injury  upon  the  other  paity.  State  v.  Hud- 
speth (Mo.)  51  S.  W.  488,  to  the  same  effect. 

So,  in  Cotton  v.  State,  31  Miss.  504,  512,  the 
same  principles  are  declared,  the  court  stating 
that  the  fact  that  a  man  armed  himself 
amounted  to  nothing  unless  ne  did  so  with  a 
view  of  using  the  weapon  if  necessary  to  over- 
come his  adversary.  In  this  case  the  court 
considered  that  a  man  had  a  right  under  the 
law  of  that  state  to  carry  a  deadly  weapon,  and 
held  that  the  right  to  use  it  or  not  depended 
upon  the  nature  of  the  difficulty  in  which  he 
was  involved,  as  he  might  begin  a  difficulty  in- 
tending to  inflict  no  injury,  or  next  thing  to 
none,  and  he  migbt  be  so  closely  pressed  as  to 
be  forced  to  use  it  in  self-defense. 

Again,  In  Patterson  v.  State,  75  Miss.  670, 
C75,  the  fact  that  the  accused  was  armed  with 
a  loaded  gun  when  he  accosted  the  deceased, 
who  was  trespassing  npon  his  premises,  was 
held  not  sufficient  to  make  him  the  aggressor. 

Upon  the  question  of  Intent  as  an  element  of 
almple  assault,  or  assault  and  battery,  see  note 
to  Vosburg  V.  PutHv.,    (Wis.)  14  L.  R.  A.  226. 

II.  What  am^ounts  to  provoking  or  bringing  on 
the  Mffioulty  or  producing  the  occasion. 

a.  In  general. 

The  act  or  deed  of  the  accused  which  will 
•deprive  him  of  his  plea  of  self-defense  is  his 
act  or  fault  in  seeking  and  directly  bringing 
about  the  occasion  which  results  in  the  offense 
with  which  he  is  charged.  Hash  v.  Com.  88 
Va.  172. 

And  generally  it  may  be  said  that  any  act  of 
the  accused  in  violation  of  law  and  reasonably 
•calculated  to  produce  the  occasion  amounts  to 
bringing  on  the  difficulty  and  bars  his  right  of 
self-defense.  Franklin  v.  State,  30  Tex.  App. 
«28,  640.  See  also  State  v.  Beckham,  24  S.  C. 
288,  where  there  was  no  legal  excuse  for  the 
accused's  action  in  the  first  instance. 

And  the  accused  will  be  considered  as  pro- 
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vokiug  or  bringing  on  the  difficulty  in  all  cases 
where  the  killing  of  the  deceased  is  Imputed  to 
malice,  express  or  implied,  on  his  part  in  com- 
mitting the  wrongful  act  which  produces  the 
necessity  for  his  action.  Meuly  v.  State,  26 
Tex.   App.  305. 

And  if  it  is  shown  that  there  is  not  the 
sllghest  reason  to  suppose  that  there  would 
have  been  any  trouble  if  the  accused  had  not 
commenced  the  difficulty,  he  will  be  taken  to 
have  brought  it  about,  and  the  plea  of  self-de- 
fense will  be  denied  him.  Hulse  v.  Tollman, 
49  111.  App.  490,  405. 

And  any  pretext,  design,  or  excuse  resorted 
to  by  the  accused  in  order  to  bring  on  the  diffi- 
culty or  provoke  the  occasion,  or  his  use  of  a 
deadly  weapon,  will  make  him  the  aggressor, 
and  amount  to  provoking  the  difficulty.  Mitch- 
ell V.  State,  60  Ala.  26,  33 ;  People  v.  Hecker, 
109  Cal.  451,  30  L.  R.  A.  403. 

Any  act  of  his  which  shows  that  he  induced 
the  difficulty  through  fraud,  contrivance,  or 
fault  on  his  part  will  amount  to  bringing  on 
the  difficulty,  and  under  such  circumstances  he 
cannot  Justify  his  acts  under  such  a  plea. 
Mitchell  V.  State,  60  Ala.  26.  88. 

And  if  it  Is  shown  that  he  sought  or  Induced 
the  difficulty  as  a  pretext  for  wreaking  his 
malice,  he  will  be  taken  to  have  produced  the 
occasion.  State  v.  Jones,  78  Mo.  279,  285: 
White  V.  Maxcy,  64  Mo.  552;  State  v.  Chris- 
tian. 66  Mo.  138;  State  v.  Starr,  38  Mo.  270: 
State  V.  Linney,  52  Mo.  40;  State  v.  Under- 
wood, 57  Mo.  40;  Jones  v.  Gale,  22  Mo.  App. 
637,  638;  State  v.  Culler,  82  Mo.  623:  State  v. 
Magulre,  69  Mo.  197,  200 ;  State  v.  Parker,  106 
Mo.  217;  State  v.  Vanghan,  141  Mo.  514;  State 
V.  Herrell,  97  Mo.  105,  110;  State  v.  Hays,  23 
Mo.  287;  State  v.  Pack  wood,  26  Mo.  340;  State 
V.  Partlow,  90  Mo.  608,  59  Am.  Rep.  31;  State 
V.  Berkley,  92  Mo.  41;  State  v.  Gilmore,  95  Mo. 
554;  State  v.  Parker,  96  Mo.  382;  State  v. 
Brown,  63  Mo.  439,  443;  State  v.  Cable.  117  Mo. 
380 ;  State  v.  Vansant,  80  Mo.  67,  69 ;  Adams  v. 
People,  47  111.  376,  379;  Wilson  v.  People,  94 
III.  299 :  Allen  v.  Com.  86  Ky.  642 ,  Thumm  v. 
State,  24  Tex.  App.  667,  701;  Hollls  v.  State, 
8  Tex.  App.  620,  623. 

So,  he  brings  on  the  difficulty  or  produces  the 
occasion  where  he  induces  the  conflict  under  a 
pretext  for  stabbing  the  deceased.  Stewart  v. 
State,  1  Ohio  St.  66,  74. 

And  so,  where  he  forces  the  difficulty  with  a 
design  to  bring  on  a  deadly  Issue.  People  v. 
Hecker,  109  Cal.  451,  30  L.  R.  A.  403. 

Thus,  in  Jones  v.  Gale,  22  Mo.  App.  637.  638, 
the  act  of  the  accused  in  arming  himself  with 
a  rock  previous  to  the  assault,  and  bringing  on 
the  flght  in  order  to  wreak  his  malice,  barred 
his  right  of  self-defense. 
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So,  If  there  Is  premeditation  on  the  part  of 
the  accused,  and  he  commences  the  attack,  he 
will  be  considered  the  provoker  of  the  difficul- 
ty, and  cannot  justify  his  acts  as  In  self-de- 
fense. People  V.  McLeod,  1  Hill,  877,  26  Wend. 
483,  37  Am.  Dec.  828,  860;  State  v.  Hill.  20  N. 
C.  (4  Dev.  &  B.  L.)  491,  34  Am.  Dec.  396,  397 ; 
Adams  y.  State,  36  Tex.  Crlm.  Rep.  286,  296; 
State  y.  McDanlel,  94  Mo.  301;  DeArman  y. 
State,  71  Ala.  361,  862;  Presser  v.  State,  77  Ind. 
274,  278;  State  v.  Scott.  41  Minn.  366,  373; 
State  y.  Neeley,  20  Iowa,  108;  Bush  y.  People, 
10  Colo.  666;  Myers  y.  State,  62  Ala.  699,  608. 

Thus,  a  preylonsly  formed  design  to  take  the 
life  of  the  deceased  by  the  accused  makes  him 
the  aggressor  provoking  or  bringing  on  the  dif- 
ficulty, and  precludes  his  right  to  plead  self- 
defense.     De  Arman  v.  State,  71  Ala.  361,  362. 

And  if  he  enters  into  a  difficulty  In  which 
he  contemplates  Interference  by  another,  and 
arms  himself  with  a  deadly  weapon  with  the 
Intention  of  taking  life  If  necessary,  he  will 
bring  on  the  difficulty  and  cannot  successfully 
plead  self-defense.  Dabney  y.  State,  118  Ala. 
38,  42,  48;  Thompson  y.  State  (Miss.)  9  So.  298; 
Bm  parte  Wray,  80  Miss.  678. 

And  the  act  of  the  accused  in  arming  him- 
self, when  taken  In  connection  with  other  acts 
of  his  showing  beyond  question  his  intention 
to  make  use  of  them  Immediately  the  opportu- 
nity occurs,  undoubtedly  makes  him  the  ag- 
gressor and  amounts  to  provoking  the  difficul- 
ty, and  thus  deprives  him  of  the  right  of  self- 
defense.  Beard  v.  State  (Tex,  Crim.  App.)  20 
S.  W.  770,  771. 

And  the  same  result  will  follow  if  he  draws 
a  pistol  with  the  Intention  of  attacking  his 
adversary's  life,  or  under  circumstances  cal- 
culated to  excite  in  his  adversary  the  fears  of 
a  reasonable  man  that  an  immediate  attack  on 
him  was  Intended.  Fussell  v.  State,  94  Qa. 
78. 

And  the  accused's  own  violent  conduct  In 
entering  the  deceased's  place  of  business  with 
a  pistol  in  Ills  hand  and  accosting  him  In  a 
rough  manner,  and  thus  Inducing  the  deceased 
to  throw  his  hand  to  his  side  and  move  towards 
the  counter  as  If  to  obtain  a  pistol,  amounted 
to  provoking  the  difficulty,  and  the  latter's  con- 
duct was  the  natural  result  of  the  accused's 
conduct  and  barred  his  right  of  self-defense. 
Hoover  v.  State.  36  Tex.  Crlm.  Rep.  342,  344. 

And  the  act  of  the  accused,  who  was  armed 
with  a  pistol,  in  hailing  the  deceased,  who  had 
an  ax  and  was  on  his  way  to  work,  and  In 
still  pressing  the  difficulty,  amounted  to  pro- 
ducing the  occasion  and  provoking  the  combat 
in  which  the  accused  killed  the  deceased. 
Crist  V.  State,  21  Tex.  App.  361,  367. 

And  the  accused's  acts  brought  on  the  dif- 
ficulty in  Honesty  v.  Com.  81  Va.  288,  299,  as 
he  armed  himself  with  a  deadly  weapon,  and 
without  provocation  rushed  upon  the  deceased, 
who  worned  him  not  to  approach  or  he  would 
strike  him,  but  the  accused  refused  to  notice 
the  warning,  and  struck  the  deceased  a  cruel 
and  unmanly  blow  which  caused  his  death.  In 
return  for  a  slight  blow  on  the  arm  Inflicted 
upon  him  by  the  deceased  when  he  rushed  upon 
him  after  the  deceased  had  warned  him. 

The  fact  that  an  hour  or  two  before  the  dif- 
ficulty the  accused  proposed  to  exchange  knlve? 
with  a  party,  assigning  as  a  reason  that  his 
knife  Tias  too  small,  when  taken  in  connection 
with  a  previous  difficulty  and  bad  feeling  which 
existed  between  the  parties  and  with  other  evi- 
dence that  he  was  not  free  from  fault  In  pro- 
ducing the  necessity,  and  that  he  could  have 
retreated  with  safety,  sufficiently  shows  an 
act  of  preparation,  and  Is  a  link  In  the  chain 
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of  circumstances  proving  that  the  accused  pro- 
voked and  brought  on  the  difficulty.  Ford  v. 
State,  71  Ala.  885,  396. 

The  acts  of  the  accused  made  him  the  ag- 
gressor, snd  brought  on  the  difficulty.  In  State 
y.  McDonald,  67  Mo.  18,  18,  as  he  had  previous- 
ly declared  his  Intention  to  kill  and  do  grlevooa 
bodily  harm,  and  such  declaration  furnished 
a  key  for  his  conduct  when  he  met  the  de- 
ceased, and  proved  his  purpose  In  provoking 
the  difficulty. 

And  under  article  608  of  the  Texas  Penal 
Code,  though  a  homicide  may  take  place  under 
circumstances  showing  no  deliberation,  yet  if 
the  person  guilty  thereof  provokes  the  contest 
with  the  apparent  Intention  of  killing  or  do- 
ing serious  bodily  Injury  to  the  deceased,  hi» 
actions  will  amount  to  producing  the  occasion, 
and  his  right  of  self-defense  will  be  barred. 
Johnson  v.  State,  26  Tex.  App.  631,  641. 

So,  if  he  draws  a  pistol  or  attempts  to  do 
so  with  an  apparent  hostile  intention  before^ 
any  hostile  movement  is  made  by  the  deceased, 
his  acts  amount  to  provoking  the  difficulty, 
and  the  accused  will  be  deemed  the  aggressor 
and  cannot  plead  self-defense.  Coleman  y. 
State  (Tex.  Crlm.  App.)  26  S.  W.  772. 

Where  the  accused,  a  police  officer,  made 
an  unlawful  arrest,  and  was  resisted  by  the  de- 
ceased, his  acts  amounted  to  bringing  on  the 
difficulty  and  precluded  his  right  of  self-de- 
fense, as  the  violence  offered  against  him  waa 
the  reasonable  consequence  of  his  own  miscon- 
duct.    Roberson  v.  State,  68  Ark.  616,  51& 

And  the  act  of  one  who  kills  another  in  the 
attempt  to  lllegsJly  arrest  him  makes  him  the 
a^ressor,  and  places  him  In  the  attitude  of  a 
trespasser.  His  acts  amount  to  bringing  oi> 
the  difficulty,  and  furnishing  the  occasion,  and 
his  right  of  self-defense  Is  barred.  Carter  v. 
State,  30  Tex.  App.  561,  658;  Peter  v.  State,  23 
Tex.  App.  684,  687;  King  v.  State,  13  Tex.  App. 
277. 

And  In  People  v.  Johnson,  139  N.  T.  358,  the 
accused  was  the  aggressor,  and  was  considered 
as  the  producer  of  the  difficulty,  as  his  action 
in  trying  to  break  jail  brought  on  the  fight 
which  ensued,  and  In  which  he  killed  the  de- 
ceased, and  wounded  others  who  were  trying 
to  subdue  him  and  prevent  his  escape. 

And  the  accused's  presence  upon  the  prem- 
ises was  a  trespass  and  wrongful  act.  In  King 
v.  State,  13  Tex.  App.  277,  and  amounted  to 
provoking  the  difficulty,  although  he  entered 
the  deceased's  premises  In  a  casual  manner 
without  any  Intention  of  Injuring  the  deceased 
or  his  property,  or  of  committing  a  felony,  but 
his  presence  caused  the  difficulty  which  created 
the  necessity  of  killing. 

So  one  who  Is  surprised  by  a  husband  after 
the  actual  or  Immediately  before  an  Intended 
criminal  act  upon  the  wife  Is  the  aggressor 
and  provoker  of  the  difficulty  which  snbfle- 
quently  ensues  between  himself  and  the  hus- 
band, and  he  cannot  lawfully  defend  himself 
against  the  husband's  violence,  and  stand  his 
ground  and  shoot  or  cut  In  order  to  repel  the 
husband's  attack  upon  him,  even  though  the 
same  may  be  dangerous,  and  his  conduct  will 
not  Justify  his  plea  of  self-defense.  Drysdmle 
V.  State,  83  Ga.  744,  746,  6  L.  R.  A.  424.  To 
the  same  effect.  State  v.  Canclenne,  60  La. 
Ann.  847,  866;  Franklin  v.  State,  30  Tex.  App. 
628,  640 ;  Dabney  v.  State,  113  Ala.  38,  42. 

In  Franklin  v.  State,  80  Tex.  App.  628^  640. 
the  acts  of  the  accused  raised  a  suspicion,  and 
though  wrongful  were  not  Illegal,  but  were 
most  fearfully  calculated  to  produce  the  oc- 
casion or  provoke  the  difficulty  which  produced 
the  shooting  when  taken  In  connection   with 
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the  conduct  of  the  wife  at  the  time  that  the 
'huaband  entered. 

And  the  acts  of  the  acciipcd  broucrht  on  the 
difflcnlty  In  that  he  deliberately  left  the  com- 
pany in  which  he  was  in  order  to  open  his  Icnife 
ready  for  use,  and  returned  with  it  in  his 
ri^ht  hand  and  commenced  the  assault  with  his 
left,  and,  as  rood  as  the  anticipated  demonstra- 
tion was  made,  used  the  knife  upon  the  de- 
ceased witli  deadly  effect.  State  ▼.  Hudson, 
50  Mo.  135.  138. 

And  the  act  of  the  accused  in  Toluntarily  go- 
ing off  and  arming  himself  in  order  to  renew 
the  difficulty  and  in  returning  was  beld  to 
amount  to  provoking  the  dlflaculty,  in  Murray 
y.  State,  36  Tex.  642,  in  which  case  there  had 
been  a  previous  dlfllcnlty  between  the  parties 
and  the  deceased  had  prepared  himself  for  tbe 
second  meeting. 

And  where  the  accused  started  a  quarrel  and 
upon  retreating  swore  that  he  would  fix  the 
other  party,  and  came  back  later  and  renewed 
the  quarrel  by  refusing  to  pay  for  liquor  which 
he  had  purchnsed,  and  seized  his  revolver  and 
shot  and*killed  the  deceased,  his  acts  provoked 
the  difficulty  and  barred  his  right  of  self-de- 
fense.    State  V.  Crawford,  115  Mo.  620. 

And  the  act  of  the  accused  in  returning  to 
the  scene  of  the  difficulty  after  the  same  has 
ended,  for  the  purpose  or  wltb  the  Intention  of 
renewing  or  provoking  it,  with  a  preconceived 
Intent  to  kill,  will  amount  to  provoking  the 
subsequent  difficulty,  and  bar  his  right  of  self- 
defense.  In  the  absence  of  evidence  showing 
that  he  declined  the  combat  or  retreated. 
Johnson  ▼.  State,  26  Tex.  App.  631,  641. 

So,  the  acts  of  the  accused  in  following  up 
the  deceased  upon  his  retiring  to  arm  himself, 
and  the  subsequent  continuance  of  the  affray 
in  which  the  deceased  Is  killed  by  the  accused, 
constitute  the  accused  the  provoker  of  the  dif- 
flcnlty.    State  T.  McCann,  16  Wash.  249. 

And  the  act  of  the  accused  In  drawing  his 
pistol  upon  the  deceased  as  he  turned  and 
walked  away,  at  a  meeting  of  the  parties  in 
which  a  previous  difficulty  was  mentioned,  was 
held  to  amount  to  provoking  the  difficulty,  and 
to  bar  the  accused's  right  of  self-defense  for 
the  homicide  inflicted  In  the  conflict  which  fol- 
lowed.    People  V.  Tamkin,  62  Cal.  468. 

And  the  acts  of  the  accused  in  entering  the 
house  in  a  disorderly  manner,  attended 
by  disrespectful  and  unfriendly  exclamations 
or  salutations,  accompanied  witii  the  fact  that 
when  ordered  out  or  to  declare  their  business 
they  presented  their  revolvers  in  the  deceased's 
face,  amounted  to  provoking  the  difficulty,  and 
constituted  the  accused  the  wrongdoer.  In 
Crawford  v.  State,  112  Ala.  1,  30,  31,  32. 

The  accused  was  the  aggressor  In  Abbott  v. 
People,  86  N,  Y.  460,  470,  and  the  fact  that 
there  had  been  a  previous  quarrel  between  the 
parties,  and  that  the  deceased  was  reaching  for 
a  wrench  and  was  about  to  turn  around  when 
the  accused  struck  him,  did  not  justify  his  at- 
tack upon  the  deceased,  and  his  right  of  self- 
defense  was  therefore  barred  as  he  was  the 
first  assailant  and  stood  in  no  immediate  dan- 
ger, and  was  not  driven  to  the  wall. 

And  the  fact  that  the  accused  started  for 
the  deceased,  wbo  was  on  the  other  side  of  the 
street,  and  that  the  latter  threw  his  hand  up 
to  his  breast  pocket,  whereupon  the  accused 
fired  the  fatal  shot,  constituted  him  the  aggress- 
or and  provoked  the  occasion,  in  Lawrence  v. 
State,  36  Tex.  Crlm.  Rep.  178.  179,  and  barred 
his  right  of  self-defense,  as,  even  if  the  de- 
ceased had  a  pistol  and  was  about  to  draw  It, 
such  fact  would'  not  make  out  a  case  of  self- 
defense  In  the  accused. 
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And  the  accused  was  held  to  have  brought 
on  the  difficulty  in  State  v.  Petsch,  43  S.  C. 
132,  in  that  be  shot  the  deceased  on  the  same 
evening  that  the  latter  had  sent  by  a  servant 
a  bill  for  collection  which  the  accused  returned 
to  the  deceased  unpaid,  with  an  offensive  and 
dirty  message,  and  the  deceased  had  said  that 
he  would  see  him  cither  the  next  morning  or 
that  night,  and  the  shot  was  fired  by  the  ac- 
cused when  within  14  feet  of  the  deceased,  and 
after  he  had  left  his  house  and  was  walking 
on  the  street,  and  was  approached  by  the  de- 
ceased coming  from  his  place  on  the  other  side 
of  the  street.  In  this  case  the  accused  tesll- 
fled  to  hearing  a  remark  made  by  the  deceased 
as  he  approached  him,  and  that  the  deceased 
had  his  hand  In  his  hip  pocket,  but  the  court 
upheld  the  conviction,  and  the  plea  of  self-de- 
fense was  barred,  as  the  accused  was  not  with- 
out fault  and  brought  on  the  difficulty. 

And  the  conduct  of  the  accused,  who  ac- 
companied a  request  for  the  deceased  to  repeat 
words  spoken  by  him  concerning  the  accused 
by  drawing  his  pistol,  made  him  the  aggressor 
and  provoked  the  difficulty,  In  Coleman  v. 
State  (Tex.  Crim.  App.)  25  S.  W.  772,  and  the 
fact  that  the  deceased  sprang  for  his  gun,  and 
would  have  shot  the  accused  if  he' could,  did 
not  Justify  his  action. 

And  the  accused  was  held  to  have  provoked 
the  difficulty  In  Polk  v.  State,  80  Tex.  App. 
657,  659,  although  he  might  not  have  original- 
ly intended  to  produce  the  occasion,  as  the  out- 
come of  the  difficulty  was  the  reasonable  and 
natural  consequence  of  his  act.  In  this  case 
the  accused  on  the  impulse  of  the  moment  re- 
sented insulting  language  used  by  the  deceased 
by  slapping  or  striking  him  with  his  hand, 
whereupon  the  deceased  drew  his  pistol  with 
intent  to  shoot,  when  he  was  killed  by  the  ac- 
cused. 

And  the  act  of  the  accused  In  making  an 
unlawful  and  violent  assault  upon  the  other 
party  as  a  punishment  for  words  spoken  by 
him  regarding  the  accused  amounted  to  provok- 
ing the  difficulty  In  Shipley  v.  Edwards,  87 
Iowa,  810.  In  this  case  after  the  accused  had 
assaulted  the  other  party  there  were  blows  by 
each  and  a  clinch,  and  the  parties  fell  and  the 
other  party  was  uppermost,  and  while  in  this 
position  the  assault  complained  of  was  commit- 
ted by  the  accused.  The  theory  of  self-defense 
was  therefore  without  any  support  as  the  ac- 
cused by  his  own  acts  Justified  sufficient  vio- 
lence or  foi'ce  by  the  other  party  to  repel  the  at- 
tack. 

And  the  act  of  the  accused  In  attempting  to 
unlawfully  deprive  the  deceased  of  his  person- 
al property  and  whose  very  act  is  one  of  ag- 
gression against  which  the  deceased  has  aright 
to  defend  himself,  will  amount  to  producing  the 
difficulty  and  constitute  him  the  aggressor  in 
the  absence  of  evidence  showing  an  attempt 
to  withdraw  before  the  killing.  Helms  v. 
United  States  (Ind.  Terr.)  52  S.  W.  60,  63. 

And  the  acts  of  the  accused  In  unlawfully 
removing  an  obstruction  In  9,  hostile  manner 
and  in  violation  of  the  peace  were  held  to  have 
provoked  the  attack  made  upon  them  by  the 
Other  party  who  charged  them  with  an  assault 
with  intent  to  murder,  and  the  right  of  self- 
defense  was  therefore  barred.  State  v.  White, 
18  R.  I.  478,  480. 

And  the  act  of  the  accused  In  striking  the 
other  party  with  the  Intention  of  committing 
a  mere  personal  chastisement  amounts  to  pro- 
voking the  difficulty  inasmuch  as  It  is  almost 
sure  to  be  followed  by  dangerous  if  not  deadly 
results. — especially  where  the  parties,  as  in 
that  case,  were  armed  with  deadly  weapons. 
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state  ▼.  Rogers,  18  Kan.  78,  26  Am.  Rep.  754, 
759,  700. 

And  tn  Thamm  ▼.  State,  24  Tex.  App.  667, 
701,  the  accused  was  the  aggressor  and  brought 
ou  the  difficulty.  He,  In  the  first  Instance,  ap- 
proached the  deceased,  and  wounded  him  until 
he  fled  from  the  room  and  passed  out  Into  the 
porch  of  the  building,  while  the  accused  was 
in  such  a  position  inside  the  building  that  he 
could  have  resisted  and  secured  himself  against 
the  effects  of  the  bullets  afterwards  fired  at 
him  by  the  deceased  as  the  latter  was  not  ad- 
vancing upon  him:  but,  instead  of  doing  so,  he 
fired  and  killed  the  deceased.  In  this  case  the 
accused  was  looked  upon  as  still  cautiously  and 
coolly  following  up  the  deceased. 

And  where  it  was  shown  that  the  accused 
made  an  assault  upon  a  witness  for  the  prose- 
cution In  an  unwarranted  and  vicious  manner, 
his  acts  amounted  to  bringing  on  the  difficulty 
when  such  witness  was  making  no  demonstra- 
tions and  exhibited  no  hostility  whatever  to- 
ward the  accused,  either  by  word  or  act,  but 
his  conduct  was  peaceable  and  orderly  and  not 
calculated  to  Induce  the  accused  to  reasonably 
believe  in  good  faith  that  he  was  in  danger 
of  great  bodily  harm,  Martin  v.  State,  5  Ind. 
App.  453.    * 

The  acts  of  the  accused  amounted  to  bring- 
ing on  the  difficulty,  in  Graham  v.  State  (Tex. 
Orlm.  App.)  33  S.  W.  537,  as  he  assaulted  the 
deceased  in  the  first  Instance  and  drew  his  hoe 
upon  him,  which  the  deceased  took  from  him, 
but  made  no  attempt  to  strike  the  accused  who 
then  drew  his  pistol,  which  when  the  deceased 
flaw,  he  proposed  to  go  and  get  his  pistol  and 
fight;  whereupon  the  accused  made  overtures  to 
surrender  his  weapon  and  fight  a  fair  fight,  to 
which  the  deceased  acceded,  but  the  accused 
refused  to  give  up  his  plstoJ,  and  shot  the  de- 
ceased in  order  to  prevent  him  getting  his 
pistol. 

As  to  when  the  fact  that  the  accused  was 
armed  or  made  preparation  will  not  make  him 
the  aggressor,  see  cases  in  I.  auprtk. 

b.  In  aeekinff  or  retumitiff  to  the  deceased. 

And  the  same  rules  apply  in  cases  in  which 
the  accused  aeelia  the  deceased  with  an  inten- 
tion to  provoke  a  difficulty  or  to  commit  a  fel- 
ony, and  carries  his  plans  Into  effect,  as  the 
right  of  self-defense  which  will  Justify  homi- 
•cide  cannot  avail  in  any  case  where  it  appears 
that  the  difficulty  was  sought  for  at  the  time 
and  place  by  the  party  with  such  intention. 
The  fact  that  the  accused  has  sought  the  de- 
ceased for  the  purposes  of  the  difficulty  and 
then  brought  it  on  amounts  to  provoking  the 
same.  Tesney  v.  State,  77  Ala.  33,  40 ;  State  v. 
ncnham,  23  Iowa,  154,  72  Am.  Dec.  417,  420; 
State  V.  Neeley.  20  Iowa,  108 :  State  v.  Stanley, 
S3  Iowa,  526,  532:  Allen  v.  Com.  86  Ky.  642. 
648 ;  Bohannon  v.  Com.  8  Bush,  481,  8  Am.  Rep. 
474,  479 :  Com.  v.  Barnes,  13  Ky.  L.  Rep.  163 ; 
Farris  v.  Com.  14  Bush,  362 ;  State  v.  Scott,  41 
Minn.  365,  375;  Thompson  v.  State  (Miss.)  9 
So.  208:  State  v.  Brown.  63  Mo.  430,  443: 
«tate  V.  Rider,  90  Mo.  54  ;  State  v.  Herrell,  97 
Mo.  10.5,  109;  State  v.  Hawkins,  18  Or.  476: 
Roach  V.  State,  21  Tex.  App.  249,  254 ;  PeoplQ 
V.  Ilite,  8  Utah,  461,  477  :  Hughes  v.  People, 
116  III.  830,  335. 

Thus,  If  he  seeks  the  deceased  at  the  latter's 
place  of  business  with  the  intention  of  provok- 
ing a  difiiculty,  and  a  difficulty  ensues  in  which 
he  InQicts  the  injury  upon  the  deceased,  the  oc- 
casion is  Induced  by  bim,  and  his  plea  of  self- 
^lefense  is  barred.  State  v.  Brown,  63  Mo.  439, 
448. 

And  if  he  seeks  the  deceased  with  the  inten- 
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tlon  of  raising  a  disturbance  he  Is  the  wrong- 
doer from  the  commencement.  State  v.  Merri- 
man,  34  S.  C.  40,  42. 

And  the  accused  provoked  the  difficulty  In  a 
case  where  he  coolly,  deliberately,  and  avowedly 
sought  the  deceased  with  the  express  intention 
of  killing  him.  If  he  questioned  his  conduct  in 
regard  to  a  certain  matter,  and  the  deceased, 
who  was  not  armed,  did  question  his  conduct 
and  had  a  right  to  do  so,  and  the  accused  was 
armed  and  ready  to  execute  his  threat.  Adams 
V.  State.  35  Tex.  Crlm.  Rep.  285,  295. 

And  where  one  pursues  another  to  his  place 
of  refuge  with  malice  and  desire  for  revenge, 
and  Invites  and  brings  on  an  attack  upon  him- 
self in  order  that  he  may  have  an  opportunity 
to  kill,  he  provokes  the  occasion,  and  cannot 
plead  self-defense.  Wilson  y.  People,  94  III. 
299. 

And  the  same  rule  applies  to  one  who  seeks 
his  adversary  and  Is  at  the  time  armed  with  a 
deadly  weapon  and  provokes  the  attack  which 
is  made  upon  him  by  the  deceased  for  the  par- 
pose  of  using  such  weapon  in  the  emergency 
which  follows.  He  produces  the  occasion  and 
cannot  invoke  the  plea  of  self-defense.  State 
V.  Scott,  41  Minn.  865,  S78 ;  Hunt  y.  State,  72 
Miss.  413. 

The  act  of  the  accused  in  taking  his  gun 
and  following  after  the  deceased  wlthont  any 
provocation  such  as  the  law  would  recognise 
as  provocation  for  the  use  of  a  deadly  weapon 
brought  on  the  difficulty  and  barred  the  plea  of 
self-defense.  In  State  v.  Shipley,  10  Minn.  228, 
88  Am.  Dec.  70,  74. 

And  the  act  of  the  accused  In  going  to  the 
deceased's  store  after  an  affray.  In  which  the 
deceased  had  knocked  him  down  with  a  hook, 
had  ceased  for  a  sufficient  length  of  time  f6r 
reason  to  resume  its  sway  and  to  give  the  ac- 
cused time  to  realise  the  situation,  produced 
the  occasion  and  barred  his  right  of  self-de- 
fense,— especially  as  it  was  not  shown  that  the 
deceased  continued  the  combat  after  he  knocked 
the  accused  down.  People  y.  Robertson,  67  CaL 
646,  650. 

And  he  provokes  the  difficulty  when  he, 
knowing  that  ill-feeling  exists  between  the  de- 
ceased and  himself,  goes  to  the  house  contrary 
to  the  express  orders  of  the  deceased  not  to  do 
so,  and  upon  again  being  told  not  to  enter  con- 
tinues to  do  so,  when  the  difficulty  ensues  which 
results  In  the  death  of  the  deceased.  Davis  y. 
State.  92  Ala.  20,  28. 

In  Waller  v.  State,  89  Ala.  79,  82,  there  had 
been  a  difficulty  over  money  matters  between 
the  parties,  and  the  accused  looked  up  the  de- 
ceased, followed  him  to  a  house,  saw  him  with- 
in, and  heard  him  cursing  and  abusing  him.  He 
replied  In  like  words  and  continued  to  advance. 
The  deceased  Jumped  up  and  seised  his  gun  and 
started  for  the  door  from  which  the  accused 
stood  about  30  feet  distant.  The  parties  fired 
almost  simultaneously  and  the  deceased  was  In- 
stantly killed.  The  accused  was  at  fault  as 
he  could  have  avoided  the  difficulty  and  killing 
by  retiring  or  going  away  In  the  first  instance. 

And  the  accused  brought  on  the  difficulty 
and  provoked  the  occasion  where  he  sought  the 
deceased  for  the  purpose  of  chastising  or  beat- 
ing him  on  account  of  an  alleged  abuse  of  the 
accused's  father,  or  for  other  like  reaaona,  and 
In  pursuance  of  such  purpose  armed  himself 
with  a  plRtol  which  he  used  In  order  to  save 
his  own  life  or  his  body  from  great  harm.  Gib- 
son V.  State,  89  Ala.  121,  128. 

So,  the  accused  produced  the  attack  where 
thera  were  mutual  threats  and  Ill-feeling  be- 
tween the  parties,  and  he  looked  up  the  de- 
ceased with  the  avowed  purpose  of  using  yIo- 


i89e. 


FouTCH  V.    8tatb. 


69t> 


lence  apon  him  If  he  did  not  take  back  certain 
statements  he  had  made  concerning  him,  and 
the  parties  came  together  under  circumstances 
which  showed  that  thej  were  looking  for  each 
other,  and  an  encounter  ensued  In  which  the 
accused  killed  the  deceased.     Gilleland  y.  State, 

44  Tex.  856. 

So,  the  accused  may  provoke  the  difficulty  by 
Toluntarily  returning  to  the  vicinity  In  which 
the  deceased  Is  with  a  deadly  weapon  for  the 
purpose  of  renewing  a  difficulty.  State  y. 
Neeley,  20  Iowa,  100,  115;  Allen  v.  State.  66 
Miss.  385  s  State  v.  Crawford,  115  Mo.  620; 
Rogers  y.  State,  05  Tenn.  448,  453 ;  Johnson  y. 
State,  26  Tex.  App.  631,  641 ;  State  v.  Hudson, 
^9  Mo.  136,  138. 

Thus,  the  act  of  the  accused  In  going  to  his 
home,  loading  his  gun,  and  returning  to  the 
place  where  the  deceased  was  in  order  to  com- 
promise a  difficulty  which  existed  between  the 
parties,  amounted  to  bringing  on  the  difficulty, 
in  Allen  v.  State,  66  Miss.  385,  as  the  accused 
did  not  take  the  road  in  order  to  meet  the  de- 
ceased, but  went  on  to  a  bank  and  accosted  him, 
not  by  way  of  compromise  or  of  peace,  and  shot 
the  deceased  as  he  turned  and  presented  his 
gun. 

In  Rogers  v.  State,  95  Tenn.  448,  453,  the  ac- 
cused was  the  aggressor  and  produced  the  dif- 
ficulty, as,  although  he  was  In  danger  during 
the  colloquy  that  occurred  when  he  first  started 
to  use  insulting  language  to  the  deceased's 
mother  which  was  the  act  which  brought  on 
the  difficulty,  he  left  the  scene  of  danger,  went 
to  a  place  of  safety,  armed  himself  with  a  gun 
with  which  he  deliberately  returned,  and  In  an 
angry  and  overbearing  manner  demanded  the 
deceased  to  withdraw  his  hand  from  his  pocket, 
and  then  shot  and  killed  him. 

The  acts  of  the  accused  in  following  the  de- 
ceased also  amounted  to  bringing  on  the  diffi- 
culty. In  Hughes  v.  People,  116  111.  330,  335, 
as  it  was  shown  that  If  he  had  remained  in  his 
•tore  the  deceased,  who  was  passing  the  store, 
would  not  have  Interfered  with  him.  In  this 
case  the  killing  occurred  some  distance  from 
the  accused's  store,  and  It  was  shown  that  he 
must  have  gone  In  search  of  the  deceased  and 
thus  produced  the  difficulty. 

So,  the  accused's  acts  in  entering  the  de- 
ceased's house  at  night  and  persistently  refus- 
ing the  deceased's  explanation,  denial,  and 
apology  for  a  supposed  insult  to  the  accused's 
wife,  and  the  act  of  the  accused  In  defiantly 
and  Insolently  forcing  a  quarrel  and  confilct, 
and  In  drawing  a  pistol  from  his  pocket  and 
shooting  the  deceased  In  the  back  after  he  had 
fled  and  sought  shelter  behind  the  counter  in 
the  storehouse,  and  in  backing  out  of  the  house 
brandishing  the  weapon,  made  him  the  aggres- 
sor and  provoked  the  difficulty.  In  Gaines  v. 
Com.  88  Va.  682.  In  this  case  the  accused  had 
armed  himself  with  a  loaded  pistol,  and  had 
nursed  his  purpose  and  brooded  over  the  mat- 
ter for  some  days  previous. 

And  the  accused  provoked  the  difficulty  where 
after  being  cautioned  he  went  by  the  shop  of 
the  decedent,  not  in  the  discharge  of  any  duty, 
but  in  order  to  provoke  the  deceased  to  begin 
the  difficulty,  and  found  the  deceased  sitting 
on  the  door  step  with  a  rifle,  the  accused  being 
also  armed  with  a  policeman's  club  in  his  hand 
and  a  revolver  under  his  arm,  and  after  some 
words  had  passed  between  them  each  fired  at 
the  other,  and  the  accused  was  struck  In  the 
thigh,  and  discharged  four  or  five  shots  from 
his  pistol  at  the  deceased  which  resulted  In 
death.     Zaner  v.  State,  90  Ala.  651. 

In  State  v.  Trammell.  40  8.  C.  831,  the  ac- 
cused returned,  and,  contrary  to  the  wishes  and 
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against  the  protest  of  a  restaurant  proprietor, 
went  Into  the  kitchen  of  the  restaurant  and  pro- 
voked a  quarrel  or  difficulty  with  one  of  the 
waiters,  who,  he  alleged,  had  Insulted  him,  but 
who,  it  was  proved,  had  subsequently  asked 
pardon.  In  this  case  the  accused  shot  the 
waiter  and  claimed  in  self-defense  that  the  lat- 
ter was  advancing  upon  him  with  a  carving 
knife,  but  the  court  considered  that  his  action 
Ln  going  Into  the  kitchen  and  again  renewing 
the  quarrel  with  the  waiter  brought  about  the 
difficulty. 

And  It  was  held  that  one  who  stopped  at  the 
shop  of  the  deceased  in  order  to  quarrel  with 
him  provoked  the  difficulty  as  he  was  not  act- 
ing lawfully  In  so  doing  and  could  not  avail 
himself  of  the  plea  of  self-defense  in  killing 
the  decedent  If  he  then  killed  him,  even  though 
such  killing  might  have  been  necessary  In  or- 
der to  preserve  his  life  or  his  person  from  an 
imminent  and  enormous  injury.  State  v.  Mur- 
dy,  81  Iowa,  603,  614. 

In  a  case  lu  which  tbe  parties  were  not  on 
friendly  terms,  and  when  they  met  the  accused 
addressed  the  deceased,  and  claimed  that  the 
deceased  then  put  his  hand  In  his  pocket,  where- 
upon the  accused  produced  his  pistol  and  fired, 
the  latter  provoked  the  occasion,  as  the  evi- 
dence showed  that  he  armed  himself  and 
sought  the  deceased  with  the  intention  of  pro- 
voking the  difficulty,  and  that  he  expected  It 
might  be  deadly.  State  y.  Hawkins,  18  Or. 
476. 

Where  the  accused  followed  the  deceased, 
and  accosted  him  in  relation  to  a  previous  diffi- 
culty, he  brought  on,  and  was  the  aggressor  in, 
the  difficulty,  as  he  was  not  In  any  real  or  ap- 
parent danger  which  he  could  not  easily  and 
safely  have  avoided  by  retreat.  Rutledge  v. 
State,  88  Ala.  85,  89. 

And  where  the  accused  had  previously 
threatened  the  deceased's  life  and  determined 
to  kill  him,  and,  seeing  him,  went  out  with  his 
loaded  gun  for  that  purpose,  he  brought  on 
the  difficulty, — especially  as  he  Intended  to  use 
the  gun  if  necessary  for  the  purpose  of  killing. 
Patterson  v.  State,  75  Miss.  670,  675. 

The  accused's  right  to  plead  self-defense  was 
also  denied,  where,  although  he  did  not  Intend 
to  provoke  a  difficulty  in  seeking  a  business 
Interview  with  the  deceased,  a  difficulty  en- 
sued on  account  of  abuses  heaped  upon  him  by 
the  deceased  In  which  he  voluntarily  slew  the 
deceased  In  tbe  heat  of  passion  engendered  by 
such  abuse,  in  connection  with  the  previous 
wrongs  done  him  by  the  deceased  without 
time  for  cool  reflection.  Bonnard  v.  State, 
25  Tex.  App.   173,  177. 

In  State  v.  Campbell,  107  N.  C.  948,  the  de- 
ceased had  be^n  engaged  in  a  dangerous  affray 
some  hours  previous  to  the  difficulty  In  which 
he  was  killed,  and  when  on  his  way  home 
carrying  a  pistol  in  his  hands  he  was  followed 
and  arrested  by  the  prisoner  at  the  command 
of  a  Justice  of  the  peace  without  a  warrant. 
He  resisted  the  arrest  and  was  killed.  It  was 
held  that  the  arrest  was  without  authority, 
and  that  the  killing  was  not  Justifiable  upon 
the  ground  of  self-defense,  and  therefore  the 
excuse  oCTered  that  the  arrest  was  uMule  by  the 
order  of  a  Justice  of  the  peace  was  no  Justifica- 
tion, and  the  prisoner  was  looked  upon  as  the 
aggressor  and  provoker  of  the  difficulty. 

And  in  all  cases  of  this  description  the  mere 
fact  that  the  deceased  strikes  the  first  blow 
or  fires  the  first  shot,  or  throws  his  hand  to 
his  pocket  as  if  to  produce  and  use  a  deadly 
weapon,  will  not  affect  the  position  of  the  ac- 
cused when  his  Intention  is  to  inflict  the  in- 
Jury.     Adams    v.    State,  35  Tex.    Crim.    Rep. 
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285,  29(S,  In  which  case  the  Intention  was  to 
kill  the  deceased  if  he  did  qnestlon  the  con- 
dnct  of  the  accnsed  or  mentioned  a  certain 
matter.  To  the  Raine  effect,  Davis  y.  State,  92 
Ala.  20,  2S;  State  y.  Neeley,  20  Iowa,  100,  115; 
Alien  7.  State,  60  Misff.  885;  State  v.  Crawford, 
115  Mo.  620;  Rogers  ▼.  State,  05  Tenn.  448,  453; 
Johnson  x.  State,  26  Tex.  App.  681,  641;  State 
V.  Hudson,  50  Mo.  135,  138;  Levy  v.  State,  28 
Tez.  App.  203;  State  v.  McDaniel,  94  Mo.  301; 
Myers  v.  State,  62  Ala.  509,  603;  State  v.  Scott, 
41  Minn.  856,  373 ;  State  v.  McDonald,  67  Mo. 
13,  18 :  State  v.  White,  18  R.  I.  473,  480. 

And  tt  would  also  seem  that  the  rale  wonld 
be  the  same  if  the  accused  sought  an  inter- 
view with  the  deceased  with  no  hostile  inten- 
tion, and  the  deceased  became  enraged  and 
committed  an  assault  upon  the  defendant  in- 
flicting pain  and  bloodshed  and  under  the  pas- 
sion thus  engendered  accused  shot  and  killed 
the  deceased,  although  in  such  a  case,  as  there 
would  be  adequate  cause,  the  crime  would  not 
amount  to  murder.  Bonnard  y.  State,  25  Tex. 
App.  173,  197.  relying  on  Hill  v.  State,  8  Tex. 
App.  142 ;  Foster  v.  State,  8  Tex.  App.  249. 

And  one  who  arms  himself  and  seeks  an- 
other for  the  purpose  of  an  affray  or  an  alter- 
cation, and  thus  provokes  and  urges  on  the  dif- 
ficulty to  a  point  where  there  is  an  appearance 
of  an  atteiopt  to  use  deadly  weapons,  provokes 
BoA  brings  on  the  difficulty,  and  he  cannot  claim 
that  he  acted  in  self-defense  simply  on  the 
ground  of  apparent  danger,  as  he  Is  the  active 
cause  of  such  danger,  and  must  abide  by  the 
condition  of  things  which  his  own  lawless  con- 
duct has  produced.  State  v.  Hawkins,  18  Or. 
476,  481. 

In  all  such  cases,  however,  If  the  act  of  the 
accused  in  going  or  returning  to  the  scene  of 
the  difficulty  is  peaceful  there  is  no  wrong 
done.     State  v.  Merrlman,  34  S.  C.  40,  42. 

And  If  the  accused  Is  in  a  place  where  he 
has  a  right  to  be,  and  is  not  engaged  In  an  un- 
lawful enterprise,  he  cannot  be  said  to  be  the 
provoker  of  the  difficulty  In  seeking  the  de- 
ceased if  he  meets  him  there,  and  his  right  of 
self-defense  remains  so  long  as  he  does  nothing 
to  commence  the  quarrel.  Long  v.  State,  52 
Miss.  23;  Crane  v.  Com.  12  Ky.  L.  Rep.  161, 
162;  Bohannon  v.  Com.  8  Bush,  481,  8  Am.  Rep. 
474. 

Thus,  one  who  goes  In  good  faith  to  work 
upon  his  own  premises  cannot  be  said  to  be  the 
aggressor  or  to  be  provoking  a  quarrel  or  en- 
gaging in  a  misdemeanor  or  felony  so  as  to  de- 
prive him  of  the  right  of  self-defense,  even 
though  he  may  have  reason  to  believe  that  his 
presence  on  the  land  may  be  offensive  to  an- 
other,— especially  where  there  Is  no  evidence 
that  he  went  onto  the  land  to  taunt  or  provoke 
the  deceased  for  the  purpose  of  killing,  or  for 
any  other  purpose,  and  It  is  clearly  shown  that 
the  time  had  come  for  him  to  assert  his  rights, 
and  hold  his  possession,  which  the  deceased, 
aided  by  others,  was  trying  to  take  from  hiB. 
Milralney  v.  State,  33  Tex.  App.  577,  592. 

So,  In  Johnson  v.  State,  26  Tex.  App.  681, 
641,  the  plea  of  self-defense  was  held  available 
as  the  act  of  the  accused  showed  that  he  mere- 
ly returned  to  the  place  of  the  difficulty  for  the 
sole  purpose,  and  with  the  honest  intention, 
of  demanding  a  return  of  money,  under  an  hon- 
est belief  that  the  same  belonged  to  him  and 
had  been  wrongfully  taken  from  him,  and  the 
second  difficulty  ensued  by  reason  of  the  de- 
ceased's refusal  to  comply  with  his  demand 
when  he  was  assaulted  by  the  deceased  with 
a  deadly  weapon. 

It  would  be  otherwise,  however,  if  he  re- 
turned with  the  Intention  of  renewing  or  pro- 
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voking  the  difficulty  In  order  to  get  a  pretext 
for  killing  the  deceased,  unless  he  proved  that 
after  entering  Into  the  difficulty  he  declined 
the  combat  and  retreated.  Johnson  v.  State, 
26  Tex.  App.  631,  641. 

So,  the  mere  fact  that  the  accused  looked 
up  the  deceased  who  had  made  certain  charge* 
against  him,  and  after  finding  him  proceeded 
some  distance  on  the  highway  with  him,  and 
then  killed  him.  Is  not  of  itself  sufficient  to 
prove  that  the  event  was  brought  about  by  the 
defendant's  own  wrongful  act,  as  the  act  ot  the 
defendant  in  seeking  the  deceased  was  not  in  the 
first  place  wrongful  or  unlawful, — especially 
where  his  purpose  was  merely  to  find  oat 
whether  the  deceased  had  made  charges  against 
the  defendant.  Massie  v.  Com.  16  Ky.  L.  Rep. 
790,  793.  • 

In  such  a  case  the  acts  of  the  parties  after 
the  meeting  took  place  should  be  taken  into 
consideration  In  considering  the  question  of 
fault  In  bringing  on  the  difficulty. 

And  the  accused  will  not  be  considered  as- 
the  provoker  of  the  difficulty  when  he  goes  to 
the  house  of  the  deceased  without  any  Inten- 
tion of  injuring  him,  and  his  presence  Is  in 
one  sense  wrongful,  although  not  illegal,  nor 
calculated  to  provoke  the  occasion;  and  in  snch 
a  case  his  right  of  self-defense  would  not  be 
abridged.  Franklin  v.  State,  30  Tex.  App. 
628.  641. 

And  so  the  mere  fact  that  before  seeking 
the  deceased  the  accused  may  have  armed  him- 
self or  made  preparation  for  the  carrying  out 
or  doing  of  the  wrongful  act  Is  not  alone  suf- 
ficient to  deprive  him  of  his  right  to  8elf-de> 
fense.  If  his  acts  when  he  meets  or  sees  the  de> 
ceased  are  not  accompanied  by  any  demonstra- 
tion showing  that  he  intended  his  acts  to  be 
wrongful.  Cartwrlght  v.  State,  14  Tex.  App. 
486.  602;  Shannon  v.  State,  86  Tex.  Crlm.  Rep. 
2 ;  Meuly  v.  State,  26  Tex.  App.  274. 

He  may  arm  himself  expecting  an  attack, 
and  yet  his  right  to  arm  himself  in  his  own 
proper  defense  is  not  gone  where  he  does  no 
overt  act  odr  makes  no  hostile  demonstration. 
State  V.  Hudspeth  (Mo.)  51  8.  W.  483,  488; 
State  V.  Evans,  128  Mo.  410;  Cotton  v.  State, 
31  Miss.  504,  512 ;  Patterson  v.  State.  75  Miss. 
670,  675 ;  Hunt  v.  State,  72  Miss.  413. 

A  party  can  arm  himself  and  go  where  a  per- 
son is,  but  after  reaching  there  if  he  does  not 
provoke  the  difficulty,  or  do  some  act,  or  make 
some  statement  reasonably  calculated  to  pro- 
voke the  difficulty,  he  cannot  be  convicted  of 
provoking  the  difficulty.  Thomas  ▼.  State 
(Tex.  Crlm.  App.)  51  S.  W.  1109. 

And  the  question  whether  a  party  has  the 
right  to  arm  himself  and  go  to  the  place  of  the 
homicide  is  said  to  depend  upon  circumstances. 
There  is  no  question,  however,  but  that  he  has 
not  the  right  to  arm  himself  and  seek  the  de- 
ceased and  kill  him.  Bush  v.  State  (Tex.  Crlm. 
App.)  51  S.  W.  238,  239. 

In  State  v.  Packwood,  26  Mo.  340.  364,  the 
court  reversed  the  Judgment  of  the  court  be- 
low upon  an  indictment  for  murder  upon  the 
plea  of  self-defense,  as  the  evidence  did  not 
show  that  the  accused  went  to  the  deceased's 
house  with  the  intention  of  provoking  the  diffi- 
culty, neither  dirt  it  show  that  he  did  not  pro- 
voke it  after  he  got  there,  and  even  the  state's 
evidence  was  clear  and  uncontradicted  that 
he  neither  used  any  language  nor  did  any  act, 
actively  or  passively,  or  so  conducted  himself 
as  to  provoke  a  difficulty. 

And  so  in  Hunt  v.  State.  72  Miss.  413,  the 
mere  fact  that  the  accused  procured  a  pistol 
with  a  view  to  bring  on  the  fight  or  of  using  it 
In  any  way  in  the  fight,  was  held  not  to  abso- 
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lutely  deprlye  him  of  his  right  of  lelf-defezMe. 
In  this  ease  the  accused  went  to  the  house  of 
<he  deceased  for  the  purpose  of  wtilpplng  him, 
and  was  profane  and  abusive,  and  refused  to 
^  away,  and  the  deceased  pldced  up  a  hoe  and 
went  out  followed  by  the  accused  who  advanced 
upon  him  with  a  stick,  and  the  accused  was 
knoclced  down  three  times  by  the  deceased,  and 
he  then  drew  Jiis  pistol  and  shot  the  deceased 
«8  he  was  again  approaching  him  with  the  hoe. 

The  holding  in  this  case  would  seem  to  be 
based  upou  the  theory  that  there  was  no  evi- 
dence in  the  case  sufficient  to  show  that  the 
accused  went  to  the  house  of  the  deceased  with 
the  Intention  of  committing  the  felony,  or  to 
kill  the  deceased,  as  he  did  not  use  his  pistol 
until  he  had  been  assaulted  three  times,  and 
then  only  when  it  might  be  said  that  his  life 
was  in  danger.  There  might  also  be  room  for 
'assuming  that  the  accused  was  retreating  or 
withdrawing  from  the  difficulty  as  the  shoot- 
ing did  not  take  place  until  lie  was  outside  of 
the  yard  of  the  premises,  and  then  only  when 
the  deceased  was  again  advancing  upon  him. 

In  Airhart  v.  State  (Tex.  Crlm.  App.)  61  8. 
W.  214,  wherein  It  was  sought  to  hold  the  ac- 
cused for  manslaughter  upon  the  ground  that 
he  sought  the  deceased  with  the  intention  of 
assaulting  him,  the  court  held  that  no  matter 
what  his  purpose  was  in  seeking  the  deceased. 
If  when  he  met  him  he  did  nothing  to  provoke 
the  difficulty,  and  the  deceased  assaulted  him, 
his  right  of  self-defense  was  protected. 

And  it  has  been  held  by  the  same  court  that 
the  mere  seeking  of  a  party  for  the  purpose  of 
bringing  on  a  difficulty  Is  not  the  gist  of  the 
offense,  but  it  is  doing  the  acts  that  produce  or 
provoke  the  difficulty  that  deprives  him  of  the 
right  of  self-defense.  Mosee  v.  State  (Tex. 
Crlm.  App.)  51  S.  W.  250,  251 :  Thomas  v.  State 
(Tex.  Crlm.  App.)  51  S.  W.  1109. 

The  mere  fact  that  the  defendant  went  to 
where  the  deceased  was  is  not  of  itself  suffi- 
cient to  deprive  him  of  the  right  of  self-de- 
fense upon  the  ground  of  bringing  on  the  diffi- 
culty.    Allen  V.  Com.  86  Ky.  642,  647. 

In  any  case  of  this  Tzharacter,  therefore,  the 
mere  fact  that  the  defendant  sought  the  de- 
ceased for  the  purpose  of  settling  the  previous 
trouble  will  not  be  evidence  of  the  fact  that  he 
provoked  the  difficulty,  although,  on  the  other 
hand,  If  he  sought  the  deceased  for  the  pur- 
pose of  having  a  friendly  talk,  and  then  and 
there  provoked  the  difficulty,  the  law  of  pro- 
voking the  difficulty  would  apply.  Thomas  v. 
State  (Tex.  Crlm.  App.)  51  S.  W.  1109. 

It  is  the  person's  own  original  act  when  un- 
lawful that  limits  his  right  to  self-defense.  He 
must  have  sought  the  difficulty  with  the  de- 
ceased, and  unless  It  is  shown  that  he  was  the 
aggressor  or  trespasser  his  actions  may  be  Jus- 
tified, and  the  wrong  which  will  preclude  him 
from  making  the  defense  must  relate  to  the  as- 
sault in  resisting  which  the  deceased  was  killed 
or  the  injury  was  inflicted. 

This  theory  is  In  keeping  with  the  decisions 
of  the  courts  iu  Cartwright  t.  State,  14  Tex. 
App.  486,  602:  Cunningham  v.  State,  17  Tex. 
App.  89,  97;  Gillcland  v.  State.  44  Tex.  866; 
Wilson  V.  State  (Tex.  Crlm.  App.)  36  S.  W.  587, 
688  and  the  other  cases  which  follow  them  col- 
lected in  I.  aupi-a.  Ic  also  finds  support  in  the 
doctrine  that  the  necessity  which  will  deprive 
the  defendaut  of  his  plea  of  self-defense  must 
be  intentionally  produced,  and  must  not  be 
merely  accidental  or  Innocent.     See  I.  supra. 

The  doctrine  is  further  supported  by  the 
cases  of  Winters  v.  State,  87  Tex.  Crlm.  Rep. 
682 ;  Morgan  v.  State,  34  Tex.  Crim.  Rep.  222 ; 
Carter  v.  State.  37  Tex.  Crlui.  Rep.  404;  and 
Abram  v.  State,  .36  Tex.  Crlm.  Rep.  44. 
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c.  Abuse  or  other  act  provoking  attack  hjf  other 

party. 

Generally  any  act  of  the  accused  dono 
for  the  purpose  of  inducing  his  adversary  to 
make  an  attack  upon  him  in  order  that  he  may 
have  an  opportunity  to  kill  amounts  to  bring- 
ing on  the  difficulty.  Carter  v.  State,  37  Tex. 
Crlm.  Rep.  403. 

And  any  act  of  the  accused  whereby  he  puts 
himself  in  the  way  of  being  assaulted  in  order 
that  when  hard  pressed  he  may  have  a  pretext 
for  taking  the  life  of  his  assailant  amouots  to 
bringing  on  the  difficulty.  State  v.  Hicks,  92 
Mo.  431,  435;  State  v.  Peak,  86  Mo.  190,  102: 
Mitchell  V.  Com.  88  Gratt.  872,  879. 

The  act  of  the  accused  in  purposely  provok- 
ing an  assault  by  the  deceased  in  order  to  af- 
ford an  opportunity  to  slay  him,  and  goading 
the  deceaned  to  madness  and  provoking  his  as- 
sault upon  the  accused,  who  thereupon  kills 
hlni,  amounts  to  provoking  the  difficulty,  and 
makes  the  accused  the  aggressor,  and  bars  his 
right  of  self-defense.  State  v.  Culler,  82  Mo. 
623;  State  v.  Hays.  28  Mo.  287. 

In  Johnson  v.  State,  69  Ala.  263,  266,  the  act 
of  the  accused  In  placing  a  pistol  under  the 
chin  of  the  prosecuting  witness  in  an  angry  and 
Insulting  manner  provoked  and  brought  on  the 
difficulty  and  commenced  the  battery,  and  so 
precluded  him  from  pleading  self-defense. 

And  the  nuuierous  devices  resorted  to  by  the 
accused  and  Indulged  in  by  him  with  the  inten- 
tion of  inducing  the  deceased  to  strike  him  In 
order  that  be  might  have  an  excuse  for  using 
his  cane  and  also  a  pistol  which  he  carried  In 
his  pocket.  In  which  he  placed  his  hand  on  sev- 
eral occasloils  on  the  pretext  of  using  it,  and 
stepped  back  as  if  to  retreat,  but  suddenly  re- 
turned and  shook  his  cane  under  the  deceased's 
nose  and  then  drew  his  pistol  and  fired  the  fa- 
tal shot,  produced  the  occasion,  in  State  v. 
Bryant,  102  Mo.  24,  31. 

And  the  act  of  the  accused  in  trying  to  make 
the  deceased  believe  that  he  had  the  Intention 
of  killing  him,  and  his  action  In  holding  his 
hands  behind  him,  which  caused  the  deceased 
to  believe  that  he  had  a  pistol,  and  thus  ex- 
cited his  fears,  amounted  to  bringing  on  the 
difficulty,  in  Lingo  v.  State,  29  Ga.  470,  474,  and 
barred  his  right  of  self-defense. 

And  the  fact  that  the  accused  entered  into 
the  difficulty  without  any  intention  to  kill  the 
deceased,  and  that  the  latter  resorted  to  dead- 
ly weapons  before  the  mortal  wound  was  in- 
flicted by  the  accused,  does  not  remove  from 
the  latter  the  blame  In  bringing  on  the  diffi- 
culty, and  he  will  not  be  entitled  to  plead  self- 
defense.  Stacey  v.  State  (Tex.  Crim.  App.) 
83  S.   W.  o4o. 

The  same  doctrine  Is  also  declared  In  Kinney 
V.  People,  108  111.  610,  626;  Davis  v.  State.  92 
Ala.  20,  28 ;  State  v.  Neeley.  20  Iowa.  100.  115 ; 
Allen  V.  State,  66  Miss.  886:  State  v.  Crawford. 
115  Mo.  620:  Rogers  ▼.  State,  06  Tenn.  448.  463: 
Johnson  v.  State,  26  Tex.  App.  681,  641;  State 
Y.  Hudson,  69  Mo.  136,  138. 

And  the  accused  will  be  considered  as  pro- 
ducing the  occasion  where  he  by  words  induc- 
es another  to  prepare  for  the  conflict.  State 
V.  Scott,  41  Minn.  365,  376;  Moore  v.  People 
(Colo.)  67  Pnc.  867;  State  v.  Jones  (Knn.»  8 
Crlm.  L.  Mag.  148,  166;  Gibson  v.  State.  80 
Ala.  121,  124. 

And  if  the  words  used  by  the  accused  lead 
to  the  difficulty  he  cannot  claim  self-defeusii* 
as  he  is  not  free  from  fault.  Baldwin  v.  State, 
HI  Ala.  11:  McQueen  v.  State,  103  Ala.  12. 

The  act  of  the  accused  in  using  the  ilrst 
words  of  insult  brought  on  and  provoked  t.hc> 
difficulty  in  Howell  t.  State,  79  Ala.  283,  284, 
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and  barred  his  ^Ight  of  aelf-defenae,  no  matter 
whether  he  fought  willingly  or  nnwlllingly. 

So,  the  act  of  the  accused  in  bantering  the 
deceased  to  fight  in  order  that  he  might  have 
nn  opportunity  of  taking  his  life,  or  commit- 
ting a  deadly  harm  upon  him,  amounted  to  pro- 
Yoking  the  difficulty,  In  Bush  y.  People,  10 
Colo.  666,  676. 

And  where  the  accused  from  the  first,  by  his 
abuse  and  assault,  goaded  the  deceajsed  into  an 
assault  upon  him,  he  provoked  the  difficulty, 
and  precluded  his  right  to  plead  self-defense, 
and  the  shooting  on  his  part  was  utterly  with- 
out justification,  as  it  was  shown  that  he  must 
have  known  that  he  was  not  In  danger  of  any 
serious  injury.  Barnett  v.  State,  100  Ind.  171. 
174. 

So.  in  Isaacs  v.  State.  26  Tez.  174,  178.  the 
profane  language  and  angry  gesticulations  of 
the  accused  provoked  the  deceased  to  strike 
him,  and  were  therefore  considered  the  means 
whereby  the  difficulty  was  produced, — especial- 
ly as  the  blow  inflicted  by  the  deceased  was 
not  followed  up  by  him  In  any  manner  which 
would  raise  a  reasonable  expectation  or  fear  of 
death  In  the  mind  of  the  accused  whose  life  was 
not  in  danger.  In  this  case  after  the  deceased 
had  retreated  from  the  difficulty  the  accused 
drew  a  dagger  and  returned  and  killed  him. 

In  Myers  v.  State,  62  Ala.  609.  603,  the  offen- 
sive remarks  and  overture  to  fight  made  by  the 
accused  the  morning  after  a  quarrel  between 
the  parties,  and  his  movements  In  making  the 
first  hostile  demonstrations  and  advancing  ipon 
the  deceased  in  a  threatening  manner,  produced 
the  attack  by  the  deceased  upon  him,  and 
amounted  to  the  bringing  on  of  the  difficulty 
and  producing  the  occasion,  and  prevented  his 
plea  of  self-defense. 

So,  the  accused's  assault  upon  the  deceased 
and  his  Impertinent  and  Insulting  questions 
causing  an  angry  reply  and  a  striking  motion 
on  the  deceased's  part,  followed  up  by  a  series 
of  brutal  assaults  by  the  accused,  amounted  to 
bringing  on  the  difficulty  in  State  ▼.  Kloss,  117 
Mo.  691.  and  the  circumstance  that  the  atten- 
tion of  the  accused  was  called  to  the  fact  that 
the  deceased  was  getting  his  gun  was  held  not 
to  justify  the  killing  of  the  deceased  so  as  to 
warrant  the  plea  of  self-defense. 

And  in  State  v.  McDonald,  67  Mo.  13,  18,  the 
accused  used  language  of  an  insulting  charac- 
ter without  provocation,  and  seized  a  deadly 
weapon  before  using  such  language,  and  his 
acts  in  so  doing  were  held  to  provoke  the  diffi- 
culty and  to  justify  a  reasonable  apprehension 
on  the  part  of  the  deceased  that  the  accused 
intended  to  strike  him  with  such  weapon,  and 
also  his  attack  upon  the  accused  in  the  first 
instance. 

So,  the  use  of  insulting  language  and  the 
seizure  of  a  pistol  by  the  accused  from  a  by- 
stander, and  the  firing  of  the  same  from  behind 
such  person  by  the  accused,  amounted  to 
bringing  on  the  difficulty,  in  Qodfrey  v.  Com. 
16  Ky.  L.  Rep.  8.  In  this  case  the  accused  had 
also  made  previous  threats,  and  a  feeling  of  re- 
venge was  entertained  by  him,  against  the  de- 
ceased. 

And  the  acts  of  the  accused  In  State  v.  Lewis, 
118  Mo.  79,  amounted  to  bringing  on  the  diffi- 
culty and  barred  his  right  of  self-defense,  as, 
after  he  had  been  released  by  a  magistrate 
from  an  arrest  at  the  Instance  of  the  deceased, 
h<*  subsequently  insulted  the  deceased  upon  the 
street  and  drew  his  pistol  and  shot  the  de- 
ceased as  be  turned  round  and  made  an  effort 
to  pull  his  hand  out  of  his  pocket  as  if  about 
to  strike  the  accused. 

And  Insulting  language  used  by  the  accused 
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in  a  little  dispute  between  the  parties  as  to  the 
continuance  of  the  trial,  which  remarks  the  de- 
ceased told  him  he  must  take  back,  provoked 
the  difficulty  in  Turner  v.  State,  89  Tenn.  547. 
In  this  case  the  deceased  made  no  threats  or 
assault  and  did  not  engage  in  any  difficulty, 
and  the  accused  drew  his  pistol  and  shot  him. 

So,  the  acts  of  the  accused  In  refusing  to 
!eave  the  deceased's  store  In  which  he  had  oo 
ri^ht  to  be,  upon  request,  and  bis  Insulting  and 
abusive  language  used  at  the  time,  produced 
the  occasion  and  caused  the  deceased  to  ni$sall 
him,  in  People  v.  Robertson,  67  Cal.  640.  <VjU. 
and  his  right  of  self-defetse  was  therefore 
barred.  See  also  Hlnton  v.  State.  24  Tex.  454, 
460;  King  v.  State,  18  Tez.  App.  277;  Crawford 
V.  State,  112  Ala.  30.  81, — all  of  which  are  sim- 
ilar cases. 

And  the  words  spoken  by  the  accused,  which 
were  foul  and  abusive,  and  were  continued  with 
numerous  repetitions  and  variations  down  to 
the  fatal  termination  of  the  affair,  provoked 
the  occasion  in  State  v.  Bryant,  102  Mo.  24.  31. 

And  an  inquiry  made  by  the  accused  of  the 
deceased,  not  only  calculated  to  provoke  an  al- 
tercation and  angry  discussion,  but  Intended 
for  that  purpoee,  constitutes  the  bringing  on  of 
the  difficulty,  and  makes  the  accused  a  wrong- 
doer, and  bars  his  right  of  self-defense.  Jack- 
son V.  State,  81  Ala.  33,  35. 

But  it  has  been  held  that  mere  trivial  re- 
marks or  acts  made  or  done  as  a  joke,  not  cal- 
culated to  excite  anger,  although  done  for  the 
purpose  of  annoying,  will  not  alone  bar  the 
right  of  self-defense.  Bennyfleld  v.  Com.  13 
Ey.  L.  Rep.  446. 

And  so,  in  Allen  y.  Com.  86  Ky.  042,  648,  It 
was  said  that  even  though  such  remarks  might 
have  to  some  extent  contributed  to  the  occa- 
sion, they  would  not  bar  the  right  of  self-de- 
fense, provided  they  were  not  used  as  a  shelter 
for  an  intended  wrong. 

And  the  same  principles  were  involved  ta 
tho  case  of  Boatwrlght  v.  State,  89  Oa.  14a 

And  in  Brown  v.  State,  68  6a.  212,  215,  a  yer- 
dlct  of  guilty  was  reversed,  although  the  de- 
ceased had  been  provoked  by  the  accused  by 
opprobrious  words,  but  such  words  would  not 
call  for  or  justify  the  action  of  the  deceased  In 
advancing  upon  the  accused  with  a  weight  In 
his  hands  with  which  to  strike  the  accusedL 

See  also  Wilson  v.  People,  94  111.  299;  State 
V.  Scott,  41  Minn.  305,  373;  Hunt  v.  State,  72 
Miss.  413;  Zaner  v.  State.  90  Ala.  651;  Bonnard 
y.  State,  25  Tex.  App.  173,  197, — ^all  supra,  II. 
b ;  Klrby  v.  State,  89  Ala.  63,  s«pra«  I. 

III.  ThreatB. 

The  question  as  to  how  far  threats  made  by 
the  deceased  against  the  accused  will  justify 
the  act  of  the  latter  in  killing  the  former  may 
be  more  properly  treated  of  In  considering  the 
question  of  the  accused's  justification  for  acts- 
occasioned  by  threats  made  against  him.  This 
phase  of  the  subject  will  not  therefore  be  con- 
sidered in  this  note. 

It  may,  however,  without  attempting  to  ex- 
haust the  authorities  upon  this  question,  be 
stated  as  a  general  rule  that  If  the  accused 
sought  the  deceased  and  brought  on  the  diffi- 
culty he  cannot  avail  himself  of  threats  made 
against  his  life  by  the  deceased  as  a  justifica- 
tion of  his  acts  on  the  ground  of  self-defense, 
as  mere  opprobrious  epithets,  however  ylle.  do 
not  justify  on  assault.  Levy  v.  State,  28  Tex. 
App.  203,  211:  Turner  v.  Com.  89  Ky.  78,  82: 
State  V.  Brown.  63  Mo.  439,  443;  State  y.  Gam- 
ble, 119  Mo.  427. 

With  reference,  however,  to  the  question  of 
threats  made  by  the  accused  against  the  de- 
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ceased,  the  mle  is  that,  If  by  threats  or  other- 
wise the  accused  intended  to  nud  did  produce 
the  occasion  or  difficulty  wltb  u  view  ot  Isilling 
the  deceased,  his  right  of  self-dcfcuse  is  gone. 
Smith  V.  State,  16  Tex.  App.  838,  347. 

This  Is  exempIifiGd  by  the  case  of  State  ▼. 
Partlow,  90  Mo.  608.  69  Am.  Rep.  31,  in  whl'ch 
the  accused  made  threats  against  a  certain 
third  party,  and  expressed  an  Intention  of  go- 
ing to  the  deceased's  house  on  a  certain  date 
for  the  purpose  of  carrying  out  his  purpose,  the 
threats  being  admitted  in  evldcnco  ngalnac  bim 
In  order  to  show  his  animus  in  going  there  nit- 
on the  day  in  question. 

And  so,  in  Allen  ▼.  Com.  10  Ky.  L.  Rep.  582, 
704,  the  fact  that  the  accused  made  a  threat 
toward  the  deceased  shortly  before  the  killing, 
together  with  the  fact  that  he  went  armed  to 
the  house  of  the  deceased  and  began  an  un- 
pleasant and  angry  conversation  with  him,  was 
looked  upon  as  sufficient  to  show  that  his  act 
in  killing  the  deceased  was  not  solely  In  self- 
defense,  ond  as  sufficient  to  warrant  a  failure 
of  the  plea  of  self-defense. 

And  threats  made  by  the  accused  the  even- 
ing before  the  difficulty  were  admitted  in  evi- 
dence in  Moore  v.  People  (Colo.)  67  Pac.  867, 
and  it  was  left  for  the  Jury  to  say  whether  or 
not  they  were  applied  to  the  deceased  where 
there  was  no  direct  evidence  that  they  were 
applied  to  any  particular  person. 

This  principle  is  further  exemplified  by  the 
cases  of  Patterson  v.  State,  76  Miss.  670,  676. 
II.  c,  supra,  and  Godfrey  v.  Com.  16  Ky.  L. 
Bep.  3. 

In  Gllleland  v.  State,  44  Tex.  366,  II.  c, 
supra,  there  w<ere  mutual  threats,  and  the  par- 
ties came  together  onder  circumstances  show- 
ing that  they  were  looking  for  each  other,  and 
there  was  no  self-defense. 

IV.  Where  relative  or  other  party  is  the  ag- 
gressor. 

The  doctrine  of  freedom  from  guilt,  as  ex- 
pressed in  the  preceding  sections  of  this  note, 
applies  with  equol-  force  to  all  cases  in  which  a 
father,  brother,  husband,  or  other  relative  is 
the  aggressor  and  has  produced  or  brought  on 
the  difficulty  in  which  the  accused  has  inter- 
fered on  his  behalf,  and  In  so  doing  has  com- 
mitted the  offense  for  which  he  stands  charged. 
Generally  speaking,  then,  in  all  such  cases  the 
accused  will  not  be  allowed  the  benefit  of  the 
plea  of  self-defense  unless  such  plea  would  be 
available  to  the  relative  or  other  party,  in 
whose  behalf  the  accused  has  interfered,  in 
case  he  himself  had  committed  the  offense  or 
wrongful  act,  as  the  rights  of  the  one  inter- 
fering are  affected  by  the  principle  that  the 
porty  bringing  on  the  difficulty  cannot  avail 
himself  of  the  doctrine  of  self-defense,  nor  can 
he  take  advantage  of  his  own  wrong.  Bush  v. 
People,  10  Colo.  666,  676 ;  Mitchell  v.  State,  22 
Ga.  211,  68  Am.  Dec.  493,  499;  Gibson  v.  State, 
91  Ala.  64,  70;  Whatley  v.  State,  91  Ala.  110; 
Karr  v.  State.  106  Ala.  1;  Caskey  v.  Com.  16 
Ky.  L.  Bep.  267,  268 ;  Stanley  ▼.  Com.  86  Ky. 
440. 

A  son  can  only  interpose  or  interfere  to  pre- 
vent an  injury  to  his  father  in  the  same  man- 
ner that  any  other  person  can  Interfere  for  the 
same  purpose,  and  if  the  father's  assault  upon 
the  other  party  was  an  unlawful  one  the  son 
will  stand  in  no  better  position  than  the  father. 
Pinson  V.  State,  23  Tex.  679,  683. 

For  this  reason  if  a  father  at  the  time  of  the 
son's  interference  is  himself  a  trespasser,  the 
right  of  the  son  to  repel  the  attack  upon  his 
father  and  to  Justify  his  actions  upon  the 
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ground  of  self-defense  does  not  arise.     Waddell 
V.  State,  1  Tex.  App.  720.  722. 

Therefore,  the  right  oif  a  son  to  defend  his 
father  is  coextensive  with  the  right  of  the 
father  to  defend  himself,  and  the  son  cannot 
rely  upon  his  own  freedom  from  fault  in  bring- 
ing; on  the  difficulty  as  a  defense,  where  he 
knows  that  the  father  has  provoked  the  attack. 
Karr  v.  State,  106  Aia.  1. 

So,  if  a  son  fights  in  defense  of  his  father  his 
act  In  so  doing  will  receive  the  same  construc- 
tion as  that  of  his  father,  and  if  the  father  was 
Che  aggressor  In  bringing  on  the  difficulty  he 
cannot  claim  self-defense,  and  the  same  rule 
would  apply  to  the  action  of  the  son.  State  v. 
Rrittaln,  89  N.  C.  481,  600. 

In  Obier  v.  Ncal,  1  Houst  (Del.)  449,  460, 
which  was  an  action  of  assault  and  battery  in- 
which  the  accused  sought  to  Justify  his  actions 
in  defense  of  his  father,  his  plea  was  of  no 
avail,  as  the  facts  showed  that  his  father  was- 
the  aggressor  and  committed  the  first  assault, 
iind  was  a  trespasser  from  the  beginning  of  the 
combat,  and  was  not  himself  Justifiable  in  the 
assault  and  battery  committed  by  him  upon  the 
plaintiff,  and  the  accused  was  therefore  looked 
upon  as  a  cotrespasser  with  his  father. 

A  son  cannot  Inflict  any  injury  upon  one  who- 
has  been  unlawfully  assailed  by  his  parent  be- 
cause the  fortune  of  the  fight  turns  against  the- 
assallant,  his  parent  Waddell  v.  State,  1  Tex. 
App.  720,  722. 

In  a  case  in  which  the  accused,  along  with 
his  father,  without  license  or  right,  went  to  a 
barn  en  the  complainant's  premises  in  which 
the  complainant  was,  with  the  evident  design 
of  forcing  it  open  against  his  resistance,  and 
they  participated  in  a  conflict  in  which  the 
complainant  made  a  thrust  at  them  with  a  pitch- 
fork which  the  father  warded  off,  and  then 
wrenched  from  the  complainant's  hands,  where- 
upon the  accused  knocked  the  complainant 
down,  it  was  held  that  their  first  act  was  one 
of  unlawful  force,  and  even  though  it  might  be 
true  that  the  complainant  was  not  Justified  in 
resisting  with  his  pitchfork,  yet  it  was  equally 
true  that  the  accused  was  not  under  any  ap- 
prehension from  the  complainant's  reputation 
as  a  man  of  violence,  and  that  the  accused  and 
his  father  sought  the  affray  and  were  wanton 
aggressors.  People  v.  Miller,  49  Mich.  23.  Peo- 
ple V.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  162.  and 
Abbott  V.  People,  86  N.  Y.  460.  relied  upon. 

So,  a  father  will  not  be  Justified  in  killing  the- 
adversary  of  his  son,  where  the  son  has  pro- 
voked and  brought  on  the  confilct  in  which  the 
son  has  so  placed  himself  in  imminent  danger. 
State  V.  Linney,  62  Mo.  40,  41;  Bush  v.  People, 
10  Colo.  566,  375. 

In  State  v.  Hays,  67  Mo.  692,  the  accused's 
plea  of  self-defense,  in  the  supposed  defense  of 
his  son,  was  rejected  in  a  prosecution  for  felo- 
nious assault,  where  the  facts  did  not  show 
that  the  party  upon  whom  he  made  the  assault 
was  doing  an  act  which  he  had  no  right  to  do, 
namely,  arresting  the  son,  for  the  reason  that 
it  was  the  accused's  duty  to  Judge  for  himself 
and  see  whether  the  Information  that  he  had 
received,  and  upon  which  he  acted  in  making 
the  assault,  was  correct. 

The  doctrine  that  self-defense  Is  of  no  avail 
where  the  accused  is  the  aggressor  particularly 
holds  in  the  case  of  a  brother  who  seeks  to  set 
up  such  defense,  where  the  evidence  shows 
that  both  were  participants  and  principals  In 
the  encounter  that  resulted  in  the  killing  of  the 
deceased.     Smurr  v.  State,  106  Ind.  126,  135. 

So,  one  cannot  strike  to  relieve  his  brother 
from  peril  unless  the  latter  is  free  from  fault 
in  bringing  on  the  difficulty  which  placed  him- 
in  peril.     Gibson  v.  State,  91  Ala.  64,  70. 
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And  although  It  may  be  the  general  rule  that 
■a  brother  may  lawfully  defend  hlH  brother  when 
in  peril,  and  if  nefd  be  take  life  in  such  de- 
fense, yet  this  rule  does  not  apply  where  both 
the  brothers  are  in  fault  and  unite  in  wrong- 
fully bringing  on  the  fatal  encounter.  Smurr 
T.  State,  106  Ind.  125,  135. 

The  accused  was  not  Justified  in  killing  the 
deceased  In  defense  of  his  brother  when  the 
deceased  was  engaged  In  the  performance  of  a 
lawful  act,  namely,  defending  himself  against 
a  sudden  assault  of  the  brother.  People  v.  Tra- 
%-is,  56  Cal.  251,  255. 

In  State  v.  Melton,  102  Mo.  683.  688,  the 
brother  and  the  accused  both  sought  and 
brought  on  the  difficulty,  and  there  was  evi- 
•dence  which  tended  to  show  that  they  both 
went  to  the  place  where  the  assault  occurred 
with  the  intention  of  creating  the  difficulty 
with  the  party  assaulted.  As,  therefore,  the 
brother  was  in  the  wrong,  the  accused's  right 
to  the  plea  of  self-defense  was  no  greater  than 
that  of  his  brother,  and  the  accused  could  not 
therefore  justify  his  assault  upon  the  ground 
•of  the  defense  of  his  brother. 

But  in  People  y.  Curtis.  52  Mich.  616,  which 
was  an  information  for  murder  which  was  the 
result  of  an  altercation  and  a  riotous  affray, 
the  court  upheld  the  right  of  one  to  interfere 
•OQ  behalf  of  his  brother,  where  the  latter  was 
in  personal  danger,  no  matter  whether  the 
brother  was  to  blame  or  not;  and  if  in  such  a 
•case  a  deadly  weapon  is  used,  such  fact  does 
not  per  se  show  maJioe  when  neither  of  them 
started  the  affray  and  there  was  no  period  of 
cooling  time  or  opportunity  to  withdraw.  In 
this  case,  however,  it  would  seem  that  neither 
bfother  brought  on  or  provoked  the  difficulty. 

But  if  the  act  of  the  party  in  whose  behalf 
the  accused  engaged  in  the  difficulty  was  law- 
ful the  act  of  the  latter  would  also  be  lawful. 

This  proposition  is  exemplified  by  the  case 
of  Bush  V.  People.  10  Colo.  566,  581,  wherein 
the  accused's  brother  was  the  owner  of  land 
whereon  the  deceased  had  erected  a  shanty 
without  his  knowledge  or  consent,  and  was 
then  in  possession,  and  the  owners  with  other 
parties  entered  upon  the  premlties  for  the  pur- 
pose of  forcibly  ejecting  those  in  possession 
and  removing  the  shanty.  In  this  case  the 
court  committed  error  in  instructing  the  Jury 
that  if  they  found  that  the  accused  In  com- 
pany with  his  brother  or  son,  after  entering 
upon  the  land  in  furtherance  of  the  common 
^leslgn,  was  aiding  and  advising  him  therein, 
and  was  aware  at  the  time  that  the  difficulty 
had  arisen  from  such  entry  and  design,  then 
the  killing  would  not  be  Justifiable  and  the  ac- 
cused should  be  found  guilty,  for  the  reason 
that  If  the  act  of  the  brother  in  entering  upon 
the  land  was  lawful  the  act  of  the  accused  in 
Jiccompanying  and  aiding  him  was  also  lawful. 

In  some  cases,  however,  of  this  particular 
class,  the  question  of  notice  has  formed  a  ma- 
terial point  in  determining  the  right  of  the  ac- 
cused to  Justify  bis  actions  upon  the  ground 
of  self-defense. 

The  rule  is  well  stated  by  the  court  in  Fos- 
ter V.  State,  8  Tex.  App.  248,  252.  The  ques- 
tion whether  one  who  Interposes  on  behalf  of 
one  who  is  the  aggressor  is  Justified  in  taking 
life  upon  the  ground  of  a  reasonable  expecia- 
lion  or  fear  of  death  or  grievous  bodily  harm 
depends  upon  his  knowledge  of  the  antecedent 
facts,  and  his  guilt  must  rest  upon  nis  guilty 
knowledge  and  guilty  intent.  Guffee  v.  State, 
8  T«x.  App.  187.  to  the  same  effect. 

This  rule  is  exemplified  by  the  case  of  Knrr 
V.  State.  106  Ala.  1,  wherein  it  is  said  that  a 
sou  cannot  rely  upon  his  own  freedom  from 
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fault  in  bringing  on  the  difficulty  when  be  has 
knowledge  that  his  father,  on  whose  behalf  he 
interfered,  provoked  the  attack. 

It  also  finds  support  in  the  cases  of  Bush  v. 
People,  10  Colo.  566,  576,  and  State  v.  Linney, 
52  Mo.  40.  In  these  cases,  however,  the  doc- 
trine was  held  to  apply  when  the  accused  bad 
notice  that  the  one  he  assisted  had  provoked 
the  difficulty. 

So,  the  same  duty  to  retreat  or  withdraw 
from  the  conflict  is  imposed  upon  the  aggressor 
in  this  class  of  cases.  And  if  the  brother, 
father,  or  other  relative  In  whose  behalf  the 
accused  interferes  is  the  aggressor,  and  ba^ 
nor  withdrawn  or  retreated,  or  declared  bis 
bona  fide  intention  of  so  doing  before  the  ac- 
cused interferes  on  his  behalf,  the  plea  of  self- 
defense  will  not  avail  the  accused. 

Thus,  in  Smurr  v.  State,  105  Ind.  12i».  135. 
the  court  held  that  if  a  brother  in  whose  de- 
fense the  accused  engages  is  in  fault,  and  has 
not  retreated  or  attempted  to  retreat,  the  In- 
terference of  the  accused  is  not  Justifiable  or 
excusable.  To  the  same  effect.  State  v.  Greer. 
22  W.  Va.  800,  819;  Bush  v.  People,  10  Colo. 
566,  576. 

And  even  if  the  accused  has  any  occasion  to 
fear  harm  from  the  deceased  to  himself  or  to 
his  brother  at  the  time  of  the  fatality,  it  Is  his 
duty  to  withdraw  from  a  conflict  which  the 
evidence  Justifies  the  Jury  in  finding  he  has 
wrongfully  brought  on.  Deal  v.  State,  140  Ind. 
354,  362. 

In  Whatley  v.  State,  01  Ala.  110,  the  court 
did  not  expressly  pass  upon  the  question  wheth- 
er one  may  not  lawfully  strike  in  defense  of  hit 
brother  when  engaged  in  a  personal  rencoun- 
ter where  he  has  no  knowledge  that  the  latter 
is  in  fault  in  bringing  on  the  difficulty  or  might 
have  avoided  it  by  retreat;  but  it  held  that 
where  there  was  an  opportunity  to  retreat  aft- 
er such  interference  he  could  claim  no  greater 
right  than  the  other,  and  that  neither  of  them 
could  Invoke  the  doctrine  of  self-defense. 

See  generally,  as  to  the  duty  of  the  aggren- 
or  to  retreat,  IX.  infra. 

V.  In  case  of  mutual  oombat. 

The  general  rule  hereinbefore  stated  holds 
good  in  cases  of  mutual  combat  entered  Into, 
where  death  or  serious  bodily  Injury  Is  likely 
to  result.  Habel  v.  State,  28  Tex.  App.  58S, 
509:  King  V.  State,  4  Tex.  App.  54,  90  Am. 
Rep.  160 ;  Crist  v.  State,  21  Tex.  App.  861 ; 
Thumm  v.  State,  24  Tex.  App.  667;  Wllllamt  v. 
State,  25  Tex.  App.  216. 

Thus,  if  one  goes  and  arms  himself  to  en- 
gage in  a  combat  with  deadly  weapons  on  an 
invitation  accepted,  or  upon  mutual  agree- 
ment, and  engages  in  it,  he  cannot  justify  his 
actions  on  the  ground  of  self-defense.  Evans 
V.  State,  44  Miss.  762,  767 ;  SUte  v.  Petsch,  43 
S.  C.  132. 

And  self-defense  Is  not  available  as  a  plea 
to  one  who  by  prearranged  duel,  or  by  consent, 
has  entered  into  a  deadly  mutual  combat  In 
which  he  slays  his  adversary.  People  t.  Beck- 
er, 100  Cal.  451,  SO  L.  R.  A.  403. 

Both  parties  will  be  the  aggressors  where 
there  Is  a  mutual  combat  between  them,  and 
the  killing  of  one  by  the  other  will  amount  to 
manslaughter  at  the  least;  yet.  If  in  such  a 
case  the  survivor  proves  that  he  refused  to  con- 
tinue the  fight  and  retreated  as  far  as  he  safe- 
ly could  do  before  he  Inflicted  the  mortal  In- 
Jury,  and  that  the  killing  was  necessary  In  or- 
der to  protect  his  own  life,  or  to  prevent  great 
bodily  harm  to  himself,  he  may  justify  his  ac- 
tions.    State  V.  Spears,  46  La.  Ann.  1624,  1526l 

If.  however,  the  counter  aasanlt  be  so  sod- 
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dm  and  perilous  that  no  opportunity  be  ^ven 
to  decline  or  to  make  known  to  his  adversury 
hlH  willingness  to  decline  the  strife,  if  he  can- 
not retreat  with  safety,  then  as  the  greater 
wronf;  of  the  deadly  assault  is  npon  his  oppo- 
nent he  would  be  Justified  in  slaying  forthwith 
la  self-defense.  People  y.  Hecker,  109  Cal.  451, 
SO  L.  a.  A.  403. 

In  Gllleland  y.  State.  44  Tex.  306,  there  were 
mutual  threats  and  illfeeling  between  the  par- 
ties, and  they' came  together  under  conditions 
which  showed  that  they  were  looking  for  each 
•ther.  The  plea  of  self-defense  was  therefore 
of  no  avail.     See  III.,  c,  Auprdk 

It  was  also  denied  in  the  case  of  Presqer  y. 
State,  77  Ind.  274,  278,  where  the  accused  en- 
tered into  a  mutual  combat  armed  with  a  dan- 
gerous weapon,  and  struck  the  deceased  there- 
with when  struck  by  the  latter  with  his  fist. 

In  Harris  v.  State  (Ala.)  !26  So.  616,  the  court 
held  that  although  the  accused  might  not  have 
done  anything  to  bring  about  the  difflcultv,  yet 
she  would  be  guilty  of  an  assault  and  battery 
if  she  struck  the  prosecuting  witness  In  a  mut- 
ual combat,  or  if  she  struck  a  blow  after  the 
necessity  to  strike  had  passed,  and  followed  and 
relied  upon  Howell  v.  State,  79  Ala.  284. 

As  to  retreat  In  cases  of  mutual  combat,  see 
Story  V.  State,  99  Ind.  413,  415,  infra,  IX.  a. 

YI.  Former  quarrel  induced  by  deceased. 

In  some  cases  the  accused  has  sought  to 
free  himself  under  the  plea  of  self-defense,  up- 
•n  the  ground  that  the  quarrel  preceding  the 
one  In  which  the  homicide  occurred  was  super- 
Induced  by  the  deceased.  In  such  cases,  how- 
ever, the  plea  of  self-defense  will  be  of  no  avail 
where  the  first  quarrel  has  ended,  and  there 
has  been  a  cessation  of  the  confilct,  or  the  de- 
ceased has  withdrawn  therefrom,  and  the  sub- 
sequent difficulty  is  provoked  or  brought  about 
by  the  accused  himself,  as  he  is  the  aggressor 
In  bringing  on  or  renewing  the  affray,  even 
though  in  so  renewing  the  difficulty  he  has  no 
intention  of  killing  or  of  doing  serious  bodily 
harm.  But  the  rule  would  be  the  reverse  if 
there  was  no  cessation  from  the  time  the  de- 
eeased  struck  the  first  blow  or  commenced  the 
difficulty.  Bean  v.  State,  26  Tex.  A  pp.  346, 
356. 

This  rule  Is  well  exemplified  by  the  cases  of 
Tidweli  V.  State,  70  Ala.  33,  46,  and  Still  well  y. 
State,  107  Ala.  16,  20. 

In  the  former  of  these  cases  it  is  said  that  if 
the  quarrel  in  which  the  assault  was  made  had 
been  quieted,  and  the  parties  subsequently 
■came  together  on  friendly  terms,  and  the  ac- 
cused assailed  the  deceased  and  killed  him,  and 
there  was  no  act  or  word  from  the  deceased 
which  could  impress  the  accused  with  any  ap- 
prehension that  he  was  in  peril  of  life  or  of 
grievous  bodily  harm,  the  plea  of  self-defense 
will  be  of  no  avail,  and  the  fact  that  a  former 
assault  was  made  by  the  deceased  upon  the  ac- 
cused Is  not  a  fact  to  be  considered  as  having 
A  tendency  to  show  that  the  homicide  was  In 
self-defense.     Tidweli  v.  State,  70  Ala.  33,  46. 

In  the  latter  case  after  deceased  had  as- 
8r4Ulted  the  accused  the  latter  picked  up  a  poker 
with  which  to  return  the  blow,  but  was  pre- 
vented by  a  bystander  and  put  the  weapon 
down,  but,  after  the  deceased  had  started  away 
and  got  to  the  door  of  the  house,  the  accused 
again  picked  up  the  weapon  and  followed  and 
struck  the  deceased  over  the  head  therewith 
and  caused  his  death.  The  use  of  the  weapon 
lu  such  a  case  was  looked  upon  as  not  merely 
the  result  of  passion,  but  of  revenge  or  malice, 
«nd  the  accused  was  the  aggressor  ab  initio, 
for  the  reason  that  although  the  deceased  was 
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the  first  to  bring  on  the  quarrel  he  desisted 
and  retired.     Stlllwell  v.  State,  107  Ala.  16,  20. 

It  is  also  supported  In  Hadley  v.  State,  68 
Ga.  309,  as  follows:  And  if  one  is  in  the  place 
where  he  has  a  right  to  be  and  to  stay,  and  is 
'unlawfully  assaulted  with  a  weapon  likely  to 
produce  death,  and  escapes  from  the  place  and 
runs  to  his  dwelling  house  some  60  yards  distant, 
where  he  procures  a  pistol  and  returns  instant- 
ly and  finds  his  assailant  upon  the  premises 
with  no  weapons,  and  making  no  hostile  dem- 
onstrations, he  cannot  lawfully  shoot  at  the  as- 
sailant; and  in  such  a  case  he  will  be  legally 
convicted  of  an  unlawful  shooting  and  the  plea 
of  self-defense  will  not  avail  him. 

So,  where,  after  an  encounter,  the  parties 
separated,  and  the  deceased  withdrew  and 
closed  himself  up  in  his  house,  into  which  the 
accused  subsequently  gained  admission  through 
a  fraudulent  statement,  and  brought  about  a 
new  encounter  in  which  he  killed  the  deceased, 
the  plea  of  self-defense  was  not  successful, 
even  though  he  did  not  bring  about  the  first 
difficulty,  and  was  free  from  fault  therein,  as 
he  was  clearly  the  aggressor  In  the  second  en- 
counter. Drake  v.  Com.  14  Ky.  L.  Rep.  677, 
678. 

And  in  a  case  in  which  there  was  a  conflict 
In  the  evidence  as  to  who  created  the  difficulty 
and  fired  the  first  shot,  but  the  undisputed  fact 
shewed  that  there  was  a  passage  of  angry 
words  between  the  parties  accompanied  by  a 
show  of  violence  on  the  deceased's  part  and  a 
disclaimer  by  the  accused  of  certain  threaten- 
ing and  abusive  language  attributed  to  him  by 
the  deceased,  in  which  the  deceased  closed  the 
controversy  with  the  reply,  '*That  settles  it 
then,"  and  returned  the  pistol  he  had  displayed 
to  his  pocket  and  walked  off  with  his  back  to- 
wards the  accused,  who  stopped  the  deceased 
before  he  was  out  of  hailing  distance  and  ex* 
claimed,  "We  had  as  well  settle  this  thing  now," 
accompanying  the  words  with  a  display  of  a 
pistol  held  in  both  hands  which  he  used  with 
deadly  effect,  the  accused  was  the  aggressor 
and  his  plea  of  self-defense  was  of  no  avail  as 
his  acts  amounted  to  a  renewal  of  the  difficulty 
after  it  had  been  abandoned  by  the  deceased. 
Allen  V.  State,  24  Tex.  App.  216,  224. 

In  Mason's  Case,  1  East,  P.  C.  239,  the  ac- 
cused was  indicted  and  convicted  of  wilful  mur- 
der of  his  brother,  and  the  court  held  that  even 
blows  previously  received  would  not  extenuate 
homicide  or  deliberate  malice  and  revenge, 
especially  where  It  was  to  be  collected  from  the 
circumstances  that  the  provocation  was  sought 
for  the  purpose  of  coloring  the  revenge. 

Where  the  evidence  showed  that  after  the 
accused  was  shot  he  proceeded  some  distance 
further  in  the  direction  of  the  deceased,  and 
that  the  latter  attempted  to  use  the  ax  only 
after  the  former  was  shot  and  had  advanced 
into  the  house,  and  the  accused  knew  that  the 
relations  between  himself  and  the  deceased 
were  such  as  to  warn  him  that  any  attempt  by 
him  to  enter  the  deceased's  residence  would  be 
resented  or  resisted,  the  charge  to  the  Jury 
should  hypothesize  the  accused's  freedom  from 
fault,  not  only  In  going  to  the  house,  but  also 
in  entering  therein  after  he  was  shot  and  put- 
ting himself  In  reach  of  the  ax  or  other  weap- 
on used  by  the  deceased,  and  he  was  not  re- 
lieved of  the  duty  to  retreat  when  after  being 
assaulted  he  advanced  Into  further  peril  and 
thereby  unnecessarily  exposed  himself  in  a  po- 
sition out  of  which  escape  with  safety  was  im- 
practicable.    Davis  V.  State,  92  Ala.  20,  28. 

As  to  seeking  the  deceased  for  the  purpose 
or  intention  of  provoking,  or  returning  to  the 
place  where  the  deceased  is  for  the  purpose  of 
renewing,  the  difficulty,  see  II.  b,  supra. 
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VII.  Burden  of  proof  of  freedom  from  fault. 

The  rale  Is  that  tho  fault  of  the  accused  when 
shown  Is  an  answer  to  the  plea  of  self-defense, 
but  Its  existence  is  not  presumed  so  as  to  im- 
pose on  him  the  burden  of  its  disproof,  as  it  is 
for  the  prosecution  to  prove  that  he  was  In 
fault  In  the  first  instance.  Gibson  v.  State,  89 
Ala.  121,  127;  Keith  v.  State,  97  Ala.  32.  34; 
McDanlel  v.  State,  76  Ala.  5;  Brown  v.  State, 
83  Ala.  33;  Cleveland  v.  State,  86  Ala.  1,  9. 

It  must  be  shown  that  the  accused  sought 
the  difficulty  with  the  deceased,  or  that  he  for- 
feited his  right  of  self-defense  by  so  doing. 
Tlllery  v.  State,  24  Tex.  App.  251,  270,  274. 

And  if  the  facts  do  not  show  that  the  ac- 
cused was  the  aggressor  or  trespasser  his  acts 
may  be  justifiable.  White  v.  Territory,  3 
Wash.  Terr.  397. 

The  burden  of  such  proof  rests  upon  the 
state  when  a  case  of  self-defense  is  made  out 
by  the  accused,  and  If  It  appears  that  he  was 
not  free  from  fault  In  bringing  on  or  provolilng 
the  difficulty,  the  law  will  not  shield  him  from 
the  consequences  of  committing  a  homicide,  the 
result  of  his  own  fault,  although  at  the  time 
of  the  killing  there  was  a  pressing  necessity 
to  strike  in  order  to  save  his  own  life,  and 
there  was  no  mode  of  escape.  Holmes  v. 
State,  100  Ala.  80,  84. 

In  order  to  make  the  plea  of  self-defense 
available  the  accused  must  be  without  fault, 
and  the  court  may  so  charge  the  Jury  without 
any  Invajsion  of  the  rule  as  to  the  burden  of 
proof,  especially  where  such  phrase  is  only  a 
part  of  the  charge  which  clearly  and  correctly 
defines  the  doctrine  of  self-defense,  and  does 
not  misplace  the  burden  of  proof,— especially 
when  the  accused's  evidence  tends  to  prove  his 
plea,  and  that  of  the  state  shows  that  he  was 
In  fault  in  bringing  on  the  necessity  for  his  ac- 
tions.    Wilklns  V.  State,  08  Ala.  1. 

It  must  be  showd  that  the  person  killed  was 
the  assailant,  or  that  the  slayer  had  really  and 
in  good  faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  was  given. 
People  V.  Batchelder,  27  Cal.  69,  86  Am.  Dec 
231,  237. 

If  the  accused  shows  a  real  or  apparent 
pressing  necessity  to  take  life  in  self-defense, 
the  burden  is  on  the  state  to  show  that  be  was 
in  fault  in  bringing  on  or  provoking  the  dif- 
ficulty, and  not  on  the  accused  to  prove  that  he 
dl'1  not  provoke  it,  as  the  state  holds  the  af- 
firmative of  these  negative  propositions.  Gib- 
son V  State,  89  Ala,  121,  128 ;  Brown  v.  State, 
83  Ala.  33;  McDaniel  v.  State,  76  Ala.  1. 

But  after  the  intentional  killing  of  the  de- 
ceased by  the  accused  has  been  proved  by  the 
prosecution,  the  burden  rests  on  him  to  prove 
a  pressing  necessity  to  take  life  In  self-defense, 
unless  the  fact  arises  from  the  evidence  pro- 
duced against  him,  and  In  sucb  cases  the  onus 
is  upon  him  to  show  that  he  could  not  safely 
retreat  without  apparently  increasing  his  peril. 
Cleveland  v.  State,  86  Ala.  2 ;  Lewis  v.  State, 
88  Ala.  11 ;  Gibson  v.  State,  89  Ala.  121,  127 ; 
Nabors  v.  State  (Ala.)  25  So.  529,  531. 

In  the  last-named  case  the  court  considered 
the  earlier  case  of  Brown  v.  State,  83  Ala.  33, 
in  so  far  as  It  asserted  a  different  rule,  to  be 
overruled  by  the  Cleveland  and  other  later 
cases. 

The  rule  as  declared  In  the  Cleveland  and 
other  cases  above  cited  therewith  Is  further 
supported  by  the  case  of  State  v.  Petsch,  43 
8.  C.  132. 

And  In  State  v.  Stanley,  33  Iowa,  526,  532,  It 
is  held  that  the  fact  that  there  may  have  been 
a  change  of  conduct  or  action  on  the  accused's 
approaching  the  deceased,  and  that  such 
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change    will    entitle    hini  to  a    plea  of  self-de- 
fense, must  be  proved  by  him. 

Vm*  Question  for  the  jury. 

The  general  rule  in  all  cases  in  which  the 
accused  seeks  to  free  himself  from  liability  up- 
on the  ground  of  self-defense  is  that  the  fact 
whether  an  act  done  or  the  words  spoken  by 
the  party  are  of  a  character  to  provoke  a  dif- 
ficulty and  did  so  provoke  It  Is  a  fact  to  be 
considered  by  the  Jury,  and  it  Is  for  the  Jury 
to  consider  and  determine  the  question  whether 
the  accused  acted  In  self-defense,  and  also- 
whether  from  the  facts  proved  he  by  his  own 
wrongful  acts  brought  about  the  danger,  if  any, 
to  himself.  Baldwin  v.  State,  111  Ala.  11 : 
McQueen  v.  State,  103  Ala.  12 ;  Logsdon  ▼. 
Com.  19  Ky.  L.  Rep.  413,  414. 

In  all  cases  therefore  where  the  issue  is- 
raised  as  to  who  provoked  the  difficulty,  the 
court  should  lay  before  the  Jury  the  circiim- 
stances  indicated  by  the  evidence  raising  the 
issue  of  such  provocation.  Morzee  y.  State 
(Tex.  Crim.  App.)  51  S.  W.  250,  251. 

And  such  question  must  be  determined  by 
the  Jury  upou  the  evidence.  State  v.  Hopkins, 
50  La.  Ann.  1171,  1172. 

And  if  the  evidence  shows  that  the  accused 
returned  to  the  scene  of  the  difficulty  and  ap- 
plied opprobrious  epithets  to  the  deceased  and 
threatened  to  kill  him  in  the  hearing,  aithou^b 
not  in  the  immediate  presence,  of  the  deceased, 
the  question  what  constitutes  a  wrong  which 
will  deprive  the  accused  of  the  right  to  plead 
self-defense  should  be  expounded  to  the  Jory 
without  giving  undue  prominence  to  specific 
facts  proved  or  attempted  to  be  proved  for  the 
purpose  of  showing  the  existence  of  the  wron^. 
Boner  v.  Com.  19  Ky.  L.  Rep.  409.  410. 

And  if  it  is  questionable  which  party  was 
in  the  w^rong,  it  is  for  the  Jury  to  determine 
from  the  evidence  who  was  the  assailant  in 
the  affray  which  resulted  in  the  death,  and  the 
court  should  not  assume  that  one  party  or  the 
other  was  first  or  chiefly  in  fault  when  that 
fact  Is  in  issue.  State  v.  Hatch,  57  Kan.  420. 
424. 

Where  there  is  testimony  that  one  was  the- 
aggrcssor  by  using  the  first  provoking  remark, 
and  by  striking  the  first  blow,  and  the  other 
evidence  conflicts  with  this,  it  is  for  the  jury 
to  determine  which  line  of  the  testimony  they 
believe:  and  the  court,  no  matter  what  was  the 
disparity  in  the  number  or  even  in  the  manner 
of  opposing  witnesses,  is  in  no  sense  charged 
with  the  duty  of  deciding  such  controverted  is- 
sue of  fact,  as  It  is  a  question  of  fact  for  the 
Jury,  and  not  of  law  for  the  oaurL  Gibson  v. 
State,  91  Ala.  64,  69. 

In  some  cases  it  becomes  necessary  for  the 
court  to  explain  to  the  Jury  the  meaning  and 
application  of  the  phrase  "wrongful  act"  where 
the  accused  sets  up  the  plea  of  self-defense, 
and  where  It  is  claimed  that  he  brought  on  the 
difficulty  by  his  own  actions. 

Thus,  in  Massle  v.  Com.  16  Ky.  L.  Rep.  790, 
703,  in  which  the  accused  sought  the  dece&sed 
for  the  purpose  of  having  a  certain  charge 
cleared  up,  it  was  held  that  the  term  '*wrong- 
ful  act'*  should  have  been  explained  to  the 
Jury,  and  that  a  charge  to  the  Jury  which  made 
the  meeting  In  Itself  an  unlawful  act,  or  from 
which  the  Jury  could  infer  that  it  was  snch, 
was  erroneous,  and  the  wrongful  act  In  such  a 
case  related  to  what  subsequently  transpired 
at  the  meeting,  and  not  to  the  accused's  act  In 
seeking  the  deceased,  as- such  act  was  not  la 
itself  wrongful  or  unlawful. 

And  in  cases  which  involve  the  accused's 
right  to  be  in  or  at,  or  to  go  to,  a  certain  place  • 
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wbere  he  meets  tbe  deceased,  the  Jury  ehoald 
not  be  charged  or  instructed  generally  that  If 
the  accused  '^brought  about  a  meeting"  be- 
tween himself  and  the  deceased,  as  such  in- 
struction would  be  too  general  in  its  language 
for  the  reason  that  <t  might  lead  the  Jury  to 
believe  that  by  so  going  he  ^'brought  about  the 
meeting,"  and  that  his  act  alone  deprived  him 
of  his  right  of  s^f -defense,  even  though  they 
might  believe  that  after  his  arrival  he  was  in 
no  way  or  to  any  extent  the  aggressor.  Crane 
y.  Com.  12  Ky.  L.  Rep.  161,  162. 

IX.  The  q-aeation  of  toithdrawaU 

a.  In  general. 

See,  as  to  withdrawal  in  cases  In  which  a 
relative  or  other  party  is  the  aggressor,  IV. 
supra. 

Although  the  general  rule  of  law  in  all  cases 
in  which  the  accused  is  the  aggressor  is  as  de- 
fined in  the  prior  sections  of  this  note,  yet  It 
is  not  of  absolute  and  unmixed  application,  and 
the  courts  admit  of  exceptions  thereto  in  some 
cases. 

Thus,  even  though  the  accused  may  in  the 
first  instance  have  intentionally  brought  on  the 
difficulty  and  provoked  the  occasion,  yet  his 
right  of  self-defense  will  revive,  and  his  actions 
will  be  held  Justifiable  upon  the  ground  of  self- 
defense  in  all  cases  where  he  has  withdrawn 
from  the  affray  or  dlfilculty  in  good  faith  as 
far  as  he  possibly  can,  and  clearly  and  fairly 
ai.nounced  his  desire  for  peace:  and  in  such 
cases  if  he  is  pursued  by  the  other  party,  who 
again  brings  on  the  difficulty,  his  right  of  self- 
defense,  though  once  lost,  revives,  and  may  be 
successfully  pleaded  by  him  in  defense  of  any 
action,  either  civil  or  criminal,  arising  out  of 
the  occasion,  as  his  actions  will  be  Justified 
even  to  the  extent  of  taking  life  Lf  necessary 
in  order  to  save  his  own. 

The  above  statement  of  the  law  finds  sup- 
port in  the  case  of  StofTer  v.  State,  15  Ohio  St. 
47,  86  Am.  Dec.  470,  473,  In  the  following  lan- 
guage: The  conduct  of  the  accused,  relied  up- 
on to  sustain  the  plea  of  self-defense,  must 
have  been  so  marked  in  the  matter  of  time, 
place,  and  circumstance,  as  not  only  clearly  to 
evince  the  withdrawal  of  the  accused  in  good 
faith  from  the  combat,  but  also  such  as  fairly 
to  advise  his  adversary  that  his  danger  has 
passed,  and  to  make  his  conduct  thereafter  the 
pursuit  of  vengeance  rather  than  measures 
taken  to  repel  the  original  assault;  and  when 
this  is  made  to  appear,  however  criminal  the 
previous  conduct  of  the  accused  may  have 
been,  he  canuot  be  hunted  down  and  his  life 
put  in  Jeopardy,  and  denied  the  right  to  act 
upon  that  instinct  Qf  self-preservation  which 
spontaneously  arises  alike  in  the  bosoms  of  the 
Just  and  unjust,  and  the  right  is  not  forfeited 
by  previous  misconduct.  See  also  Brazzll  v. 
State,  28  Tex.  App.  584;  Roberts  v.  State,  SO 
Tex.  Crim.  Rep.  291,  306. 

For  this  reason,  therefore,  it  Is  not  true  that 
the  right  of  self-defense  can  never  arise  at  any 
stage  of  a  difficulty  when  one  is  defending 
himself  against  dangers  of  any  kind  that  he 
may  have  unlawfully  provoked.  Patterson  v. 
State,  75  Miss.  670,  675. 

The  following  cases,    arranged   in   order  of 
states,  affirm  the  above  doctrine: 
Alarbama. 

Parker  v.  State,  88  Ala.  4,  7;  Still  well  v. 
State,  107  Ala.  16,  20:  Crawford  v.  State,  112 
Ala.  1,  33;  Elland  v.  State,  52  Ala.  322;  Bostlc 
V.  State,  94  Ala.  46,  47;  Johnson  v.  State,  58 
Ark.  57,  64  ;  Felker  v.  State,  54  Ark.  489 ;  Alkin 
V.  State,  58  Ark.  644.  660. 
45  L.  R.  A. 


California. 

People  V.  Miller  (Cal.)  57  Pac.  770 ;  People  v. 
Roemer,  114  Cal.  51 ;  People  v.  Kennctt,  114 
Cal.  18,  21 ;  Pe<^le  v.  Bush.  65  Cal.  129,  133 ; 
People  V.  Simons,  60  Cal.  72 ;  People  v.  Button, 
106  Cal.  628,  28  L.  R.  A.  501 ;  People  v.  Batch- 
elder,  27  Cal.  69,  85  Am.  Dec.  231,  237 ;  People 
V.  Hecker,  109  Cal.  451,  30  L.  R.  A.  403 ;  People 
V.  Robertson,  67  Cal.  646,  650;  People  v.  Mo- 
rlne,  61  Cal.  367,  369;  People  v.  O'Brien,  78 
Cal.  41,  48 ;  People  v.  Scott,  123  Cal.  434 ;  Peo- 
pie  V.  Gouzales,  71  Cal.  569 ;  People  v.  Daniels. 
70  Cal.  521,  523 ;  People  v.  Wong  Ah  Teak,  63 
Cal.  544,  545;  People  v.  Reed  (Cal.)  52  Pac. 
835,  836 ;  People  v.  Westlake,  62  Cal.  303.  * 
Colorado. 

Boy  kin  v.  People,  22  Colo.  496,  504. 
Delaware. 

State  V.  Warren,  1  Marv.  (Del.)  487,  400,  491. 
Florida. 

Padgett  V.  State  (Fla.)  24  So.  145,  147;  Mer- 
cer V.  State  (Fla.)  26  So.  317. 
Georgia. 

Roach  V.  State,  34  Cia.  78 ;  Stiles  v.  State,  57 
Ga.  183,  188;  McPherson  v.  State,  22  Ga.  478, 
490. 
Illinois. 

Hopklnson  v.  People,  18  III.  264;  Adams  v. 
People,  47  111.  376;  Greschla  v.  People,  53  111. 
295:  Kinney  v.  People,  108  111.  519,  526;  Gainey 
V.  State,  97  111.  271. 
Indiana. 

Hittner  v.    State,    19   Ind.    48,   52;    Deal   v. 
State.  140  Ind.  354,  362;  Presser  v.  State,  77 
Ind.  274,  277;  Story  v.  State,  09  Ind.  413,  415. 
Iowa. 

State  V.  Neeley,  20  Iowa,  109;  State  v.  Stan- 
ley, 33  Iowa,  526,  532;  State  v.  Archer,  69  Iowa, 
420,  425 ;  Shipley  v.  Edwards,  87  Iowa,  310. 
Kaniias. 

State  V.  Hatch,  67  Kan.  420,  424;  State  v. 
Rogers,  18  Kan.  78,  26  Am.  Rep.  754,  759. 
Kentucky. 

Massie  v.  Com.  16  Ky.  L.  Rep.  790.  793; 
Crane  v.  Com.  12  Ky.  L.  Rep.  161,  162;  Fitz- 
gerald V.  Com.  (Ky.)  6  S.  W.  152;  Barnard  v. 
Com.  (Ky.)  8  S.  W.  444,  445;  Luby  v.  Com.  12 
Bush.  6,  7 ;  Cogswell  v.  Com.  17  Ky.  L.  Rep. 
822.  824;  Allen  v.  Com.  86  Ky.  642;  Terrell  v. 
Com.  13  Bush,  246. 
lioniiiiana. 

State    V.    Cancienne,  50  La.    Ann.  847,  855; 
State  V.  Spears,  46  La.  Ann.  1524.  1526;  State 
V.  Thompson,  45  La.  Ann.  969,  970;   State  v. 
Tucker,  38  La.  Ann.  536,  789. 
MassacbnaettB. 

Com.  V.  Riley.  Thacher,  Crim.  Cas.  471,  475; 
State  V.   Shippey,  10  Minn.  223,  88  Am.   Dec. 
70,  74. 
MiAaissippi. 

Evans   v.    State.  44  Miss.  762;    Patterson  v. 
State,    75    Miss.    670,  675;  Smith    v.  State,    75 
Miss.    542,  552;    Cotton  v.    State,  81  Miss.  604, 
512. 
MlsMOuri. 

State  V.  Partlow,  90  Mo.  608,  59  Am.  Rep. 
31;  State  v.  Cable,  117  Mo.  380;  State  v.  Her- 
rell,  97  Mo.  105;  State  v.  Gllmore.  95  Mo.  554; 
State  V.  Vaughan,  141  Mo.  514,  521;  State  v. 
Vanzant,  80  Mo.  67,  69,  79;  State  v.  Gamble, 
119  Mo.  427,  432:  State  v.  Parker,  106  Mo.  217. 
Nevada. 

State  V.  Kennedy,  7  Nev.  374,  376;  State  v. 
Smith,  10  Nev.  106,  121. 
New  York. 

People  V.  Johnson.  139  N.  Y.  358;  People  v. 
McLeod,  1  Hill,  377,  25  Wend.  483,  87  Am.  Dec. 
328.  350. 
Obio. 

Stoffer  V.  State,  15  Ohio  St.  47,  86  Am.  Dec 
470. 
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State  T.  Hawkins,  18  Or.  476. 
Tenncsaee. 

Rippy  V.  State,  2  Head,  217;  Turner  t.  State, 
89  Tenn.  547. 
Texaa. 

Meuly  ▼.  State,  26  Tex.  App.  274 ;  Roberta  ▼. 
State,  30  Tex.  Crim.  Rep.  291,  306;  Brazzll  y. 
State,  28  Tex.  App.  584;  Carter  v.  State,  37 
Tex.  Crlm.  Rep.  403;  Roach  y.  State,  21  Tex. 
App.  249,  254;  McSpatton  y.  State,  30  Tex.  App. 
617,  618;  Burrls  y.  State,  84  Tex.  Crlm.  Rep. 
387;  Johnson  y.  State,  26  Tex.  App.  631,  641; 
•  Jackson  y.  State,  28  Tex.  App.  108,  111;  Peter 
y.  State,  23  Tex.  App.  684,  687;  Carter  y.  State, 
30  Tex.  App.  551. 
Utah. 

People  y.  Kite,  8  Utah,  461,  477. 
Virginia. 

Brown  y.  Com.  86  Va.  466,  470. 
li^'aalilnvton. 

State  y.  McCann,  16  Wash.  249. 
Weat  Vlrslnta. 

State  y.  Cain,  20  W.  Va.  679,  703;  State  y. 
Greer,  22  W.  Va.  800,  819 ;  Brown  y.  Com.  ( Va.) 
10  S.  E.  745,  746;  State  y.  Eyans,  38  W.  Va.  417, 
421. 
'Wlaconatn. 

Prank  y.  State,  94  Wis.  211. 
United  Statea. 

Rowe  y.  United  States,  164  U.  S.  546,  555. 
557,  41  L.  ed.  547,  551 ;  Helms  y.  United  States 
(Ind  Terr.)  52  S.  W.  63. 
England. 

Reg.  y.  Smith,  8  Car.  &  P.  160. 

The  same  rule  applies  under  |  197  of  the 
California  Penal  Code.  People  y.  Button,  106 
Cal.  628,  28  L.  R.  A.  591. 

And  I  721,  Colo.  Gen.  Sta/t.  also  re-enacts 
the  common-law  rule  as  aboye  stated.  Bush 
y.  People,  10  Colo.  566,  574. 

And  the  rule  holds  good  eyen  though  the  ac- 
cused was  In  the  wrong,  and  commenced  the 
affraj  with  no  intent  to  kill  or  inflict  great 
bodily  barm,  and  the  other  party  being  then 
proYoked  made  a  deadly  assault.  State  y. 
Hatch,  57  Kan.  420,  424;  State  y.  Rogers,  18 
Kan.  78.  26  Am.  Rep.  754. 

The  doctrine  is  based  upon  the  principle 
that  though  a  man  should  be  in  the  wrong  in 
the  first  instance  yet  a  space  for  repentance  Is 
always  open.  State  y.  Cable,  117  Mo.  380; 
State  y.  Partlow,  90  Mo.  608,  59  Am.  Rep.  31; 
Johnson  y.  State,  58  Ark.  57,  64. 

But  he  must  clearly  announce  bis  desire  for 
peace.  Roberts  y.  State,  30  Tex.  App.  291, 
306:  Braszil  y.  State,  28  Tex.  App.  584. 

And  the  eyidence  must  show  that  the  ac- 
cused ceased  his  attack  upon  the  deceased  with 
the  intention  of  withdrawing  from  the  difficul- 
ty.    Fitsgerald  y.  Com.  (Ky.)  6  S.  W.  152. 

The  aboye  rule  is  well  expressed  by  the  court 
In  the  case  of  Stofller  y.  State,  15  Ohio  St.  47, 
86  Am.  Dec.  470,  as  follows:  While  the  ag- 
gressor remains  in  the  conflict,  to  whatever  ex- 
tremity he  may  be  reduced,  be  cannot  be  ex- 
cused for  taking  the  life  of  his  antagonist  to 
saye  his  own,  and  in  such  a  case  he  brings  the 
necessity  upon  himself  by  his  own  criminal 
conduct,  but  when  he  has  succeeded  In  wholly 
withdrawing  himself  from  the  contest,  and 
that  so  palpably  as,  at  the  same  time,  to  man- 
ifest his  own  good  faith  and  to  remoye  any 
Just  apprehension  from  his  adversary,  he  is 
again  remitted  to  his  right  of  self-defense,  and 
may  make  it  effectual  by  opposing  force  to 
force,  and  when  all  other  means  have  failed, 
may  legally  act  ui>on  the  instinct  of  self-pres- 
enratlon,  and  save  his  own  life  by  sacrificing 
the  life  of  one  who  persists  in  endangering  it. 
45  L.  R.  A. 


In  the  case  of  People  y.  Conkling,  111  CaL 
616.  626,  the  true  principle  is  stated  to  be  that, 
where  a  person  has  been  feloniously  assailed, 
and  the  felon  has  desisted  from  his  attempt 
and  taken  to  flight,  the  right  to  pursue  for  the 
purpose  of  private  defense  ceases  as  soon  as. 
in  the  reasonable  belief  of  the  assailed,  the 
danger  ha«  ceased  to  be  immediate  and  impend- 
ing. 

In  State  y.  Greer,  22  W.  \a.  800,  810,  It  is 
said  that  it  is  only  the  faultless  that  are  ex- 
empt from  the  necessity  of  retreating  while 
acting  in  self-defense.  If  from  the  fierceness 
of  the  attack,  or  for  other  reasons,  they  (the 
faultless)  are  unable  to  retreat  they  will  be 
excused  by  the  law  for  not  doing  so. 

And  the  law  of  self-defense  is  so  strictly  ap- 
plied that  in  order  to  reduce  the  offense  to 
klllinig  in  self-defense  two  things  must  appear 
from  the  evidence  and  the  circumstances  of 
the  case :  first,  the  accused  must  prove  that 
before  the  mortal  blow  was  given  be  declined 
further  combat  and  retreated  as  far  as  he 
could  with  safety,  and  secondly,  he  must  show 
that  he  necessarily  killed  the  deceased  in  order 
to  preserve  his  own  life  and  to  protect  himself 
from  great  bodily  harm.  State  v.  Evans,  33 
W.  Va.  417,  421;  State  v.  Cain,  20  W.  Va.  679; 
People  v.  Johnson.  139  N.  Y.  358.  In  the  latter 
case  it  is  also  said  that  there  must  be  reason- 
able grounds  for  believing  that  he  is  in  great 
peril. 

He  must  retreat  as  far  as  the  fierceness  of 
the  assault  will  permit  him.  Story  v.  State. 
99  Ind.  413,  415. 

Yet  the  party  withdrawing  from  a  combat  is 
not  required  to  retreat  further  when  it  cannot 
be  done  without  probable  death,  and  when  the 
only  apparent  means  of  escape  is  to  turn  and  at- 
tack his  pursuer.  State  v.  Partlow,  90  Mo. 
608,  59  Am.  Rep.  81. 

If  after  retreating  he  is  urged  by  mere  neces- 
sity, and  so  kills  his  adversary  for  the  preserva- 
tion of  his  own  life,  the  killing  is  excusable,  and 
he  may  plead  self-defense.  Com.  v.  BUey, 
Thacher,  Crim.  Cas.  471,  475. 

And  if  after  abandoning  and  retreating  from 
the  dlfllcuity  impending  violence  is  offered 
against  him  during  his  flight,  he  can  resort  to 
any  means  necessary  for  his  protection.  Feiker 
V.  State.  54  Ark.  489. 

So,  in  the  case  of  mutual  combat  where  both 
parties  are  in  the  wrong  neither  can  right  him- 
self except  by  retreating  to  the  wall,  and  where 
one,  contrary  to  his  original  expectation,  finds 
himself  so  hotly  pressed  as  to  render  the  kill- 
ing of  the  other  necessary  to  save  his  own  life, 
he  is  guilty  of  a  felonious  homicide  if  he  kills 
him,  unless  he  first  actually  puts  into  exercise 
this  duty  of  withdrawing  from  the  place.  Story 
y.  State,  99  Ind.  413.  415. 

If  there  is  reason  to  believe  that  the  accnsed* 
although  the  aggressor  in  the  first  Instance,  did 
retreat  or  withdraw  from  the  contest,  he  should 
be  given  the  benefit  of  such  belief.     Hittner  v. 
State,  19  Ind.  48,  52. 

Thus,  the  question  of  abandonment  of  the 
contest  is  involved  and  should  be  considered  In 
a  case  where  the  accused,  tried  for  murder,  went 
to  the  deceased's  house  for  the  purpose  of  beat- 
ing him,  but  retreated  from  the  fight,  and  while 
so  doing  was  knocked  down  three  times,  when 
he  drew  his  pistol  and  shot  the  deceased.  Hnnt 
v.  State,  72  Miss.  413. 

So,  the  doctrine  of  retreating  from  the  difll- 
culty  by  the  accused,  equally  applies  to  those 
who  are  engaged  with  him  in  the  attack,  and 
are  his  voluntary  helpers  therein,  and  cocon- 
spirators with  him. 

Thus,  in  Bostic  v.  State,  04  Ala.  45,  47,  the 
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court  held  that  both  the  party  who  provokes  a 
diflic'ulty  and  his  voluntary  helper  must  clear- 
ly retire  from  the  conflict ;  and  to  restore  him 
to  the  full  measure  of  «6  defendendo  his  con< 
duct  must  plainly  show  that  his  purpose  has 
ceased  to  be  hostile. 

And  In  such  cases  the  accused  is  responsible 
to  the  same  extent  as  if  he  had  done  the  acts 
committed  by  any  one  of  the  coconspirators  en- 
gaged, and  to  reinstate  himself  to  his  right  of 
self-defense  he  must  not  only  have  abandoned 
the  difficulty  himself  in  good  faith  unequivo- 
cally, but  his  coconspirators  must  also  have 
done  so.  He  is  responsible  for  their  acts.  Bur- 
ris  V.  State,  34  Tex.  Crim.  Bep.  387,  391.  See 
also  Gibson  v.  State,  89  Ala.  121,  127,  to  the 
same  effect. 

In  order,  however,  to  make  a  withdrawal 
available  as  a  defense  it  must  not  be  colorable. 
Johnson  y.  State,  68  Ark.  67,  64 ;  Paiker  v. 
State,  88  Ala.  4,  7. 

The  retreat  must  not  be  merely  for  gaining 
fresh  strength  or  taking  some  new  advantage 
for  an  attaclb.     /Md. 

It  must  be  a  retreat  or  flight,  and  not  a  mere 
design  to  protect  himself  under  the  shield  of 
the  law.     Hittner  v.  State,  19  Ind.  48,  62. 

So,  if  the  intention  of  abandoning  the  conflict 
Is  not  real  and  bona  flde  on  the  part  of  the  ac- 
cused, he  will  still  continue  to  be  regarded  as 
the  a4?gressor.  Roach  t.  State,  21  Tex.  App. 
249.  254. 

In  accordance  with  the  rule,  as  above  ex- 
pressed, therefore,  a  mere  retreat  and  firing 
back  will  not  be  sufficient:  the  difficulty  must 
have  ceased,  or  he  must  have  shown  to  his  ad- 
versaries an  unequivocal  intention  to  abandon 
the  difficulty.  Burrls  v.  State,  34  Tex.  Crim. 
Rep.  387. 

In  cases  In  which  the  accused  has  retreated 
from  the  difficulty  In  good  faith,  and  in  which 
he  is  pursued  by  the  deceased  who  renews  the 
difficulty,  the  first  difficulty  has  nothing  to  do 
with  the  second  except  as  it  illustrates  the 
malice  by  which  the  parties  might  be  actuated 
in  engaging  in  the  second  encounter,  and  the 
question  of  provoking  the  difficulty  should  be 
expressly  limited  to  the  acts  and  conduct  of  the 
parties  In  the  last  afFray  or  encounter.  Braz- 
zll  V.  State,  28  Tex.  App.  684 ;  Carter  v.  State, 
.^0  Tex.  App.  651 ;  Peter  v.  State,  23  Tex.  App. 
684. 

And  If  the  deceased  persists  in  attacking  the 
accused  after  the  latter  has  desisted  In  his  at- 
tack upon  the  deceased,  the  fact  that  the  ac- 
cused was  at  fault  In  bringing  on  the  difficulty 
in  the  first  instance  will  not  deprive  him  of  the 
right  of  self-defense.  People  v.  Parley  (Cal.) 
57  Pac.  571. 

This  is  so  for  the  reason  that  the  right  of 
the  deceased  to  employ  force  also  ceases,  and  as 
•  soon  an  a  new  attack  is  made  by  the  deceased 
the  right  of  the  accused  to  defend  himself  re- 
vives, and  his  plea  of  self-defense  will  be  justi- 
fiable.    Terrell  v.  Com.  13  Bush,  246. 

And  in  such  cases  the  assailant  will  not  be 
considered  the  aggressor  if  he  Is  pursued,  and 
the  quarrel  Is  renewed,  as  the  right  to  pursue 
and  kill  the  retreating  assailant  ceases  as  soon 
as  the  assailed  has  reasonable  ground  for  be- 
lieving that  the  danger  has  ceased  to  be  imme- 
diate and  impending.  Luby  ▼.  Com.  12  Bush, 
6,  T. 

So,  the  rule  holds  good  even  in  a  case  where 
the  accused  intended  to  provoke  an  assault  and 
was  not  acting  in  good  faith  for  the  purpose  of 
protecting  his  own  person,  but  abandoned  the 
assault,  and  his  adversary  then  advanced  upon 
him  for  the  purpose  of  taking  his  life,  or  In- 
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fiicting  great  bodily  harm.     Barnard  v.   Com. 
(Ky.)   8  S.  W.  444,  445. 

And  in  such  a  case  the  accused  will  be  Justi- 
fied in  striking  the  mortal  blow  If  he  cannot 
escape  without  so  doing.  Johnson  v.  State,  58 
Ark.  67,  64;  People  v.  Westlake,  62  Cal.  303; 
RIppy  V.  State,  2  Head,  217;  State  v.  Neeley, 
20  Iowa,  109;  Roach  v.  State,  34  Oa.  78; 
Elland  v.  State,  52  Ala.  322;  Evans  v.  State, 
44  Miss.  762 ;  Galney  v.  State,  97  111.  271. 

In  such  cases  the  party  renewing  the  difficul- 
ty cannot  invoke  the  doctrine  o4F  self-defense, 
but  will  be  treated  as  an  aggressor  ab  initio. 
Stillwell  V.  State,  107  Ala.  16,  20;  People  v. 
Farley  (Cal.)  67  Pac.  571. 

In  Anonymous,  Kelyng,  58,  ^e  accused  was 
not  allowed  to  avail  himself  of  the  plea  of  self- 
defense,  even  after  he  had  retreated  to  the  wall, 
where  he  was  actuated  by  malice  in  the  first 
instance,  and  struck  the  first  blow. 

The  right  to  plead  self-defense  after  retreat- 
ing from  the  difficulty  was  denied  the  accused 
in  the  case  of  Cogswell  v.  Com.  17  Ky.  L.  Rep. 
822,  824,  not  upon  the  ground  that  such  plea 
was  not  available  after  a  retreat,  but  owing  to 
the  peculiar  and  special  form  of  the  charge 
made  against  the  accused  in  that  case,  which 
was  one  of  shooting  at  a  party  without  wound- 
ing him.  The  guilt  of  the  accused  was  proved 
by  the  fact  that  he.  In  the  first  instance,  at- 
tacked the  party  and  shot  at  him,  his  subse- 
quent actions  not  entering  Into  the  case  at  all. 

In  that  case  it  was  held  that  if  in  the  first 
instance  the  accused  attacked  such  party  by 
shooting  at  him  with  a  pistol  without  wounding 
him,  he  was  guilty  of  the  offense  of  shooting 
regardless  of  what  occurred  subsequently  to  that 
act,  and  if  he  was  not  Justified  In  so  shooting 
on  the  ground  of  self-defense  or  apparent  neces- 
sity he  could  not  then  retreat  from  the  afllray 
or  difficulty  so  as  to  escape  punishment  for  such 
act,  although  the  other  party  might  have  pur- 
sued him  after  such  retreat  and  Justified  him 
in  shooting  the  second  time.  Cogswell  v.  Com. 
17  Ky.  L.  Rep.  822,  824. 

In  the  case  of  Cotton  v.  State,  31  Miss.  504, 
613,  the  court  stated  that  a  man  may  begin  a 
difficulty  intending  to  infiict  no  violence,  or 
next  thing  to  none,  on  his  antagonist,  and  may 
be  80  closely  pressed  as  to  be  forced  to  use  his 
weapon  in  self-defense.  And  after  quoting  the 
rule  laid  down  by  Blackstone:  "If  the  slayer 
has  not  begun  the  fight,  or  (having  t)egun)  en- 
deavors to  decline  any  further  struggle,  and 
afterwards  being  closely  pressed  by  his  antag- 
onist kills  him  to  avoid  his  own  destruction, 
this  is  homicide,  excusable  by  self-defense," — 
concludes  by  saying  that  in  such  case  the  party 
having  commenced  the  difficulty  can  only  use 
his  weapon  in  self-defense,  or  take  the  life  of 
the  other  party  when  the  danger  is  imminent 
or  impending  or  unavoidable. 

Now,  taking  the  first  and  last  statements  of 
the  court  in  this  case  aside  from  the  quotation 
from  Blackstone,  a  doubt  might  arise  whether 
the  court  meant  to  say  that  the  accused  would 
be  Justified  in  killing  his  opponent  without  re- 
treating from  the  combat  or  offering  to  do  so, 
or  declaring  his  Intention  of  quitting. 

The  statement  of  the  court,  leaving  out  the 
quoted  rule,  amounts  to  this :  A  man  may  begin 
a  difficulty  without  any  intention  of  inflicting 
an  Injury  or  next  door  to  none,  and  may  be  so 
closely  pressed  as  to  be  forced  to  use  his 
weapon  in  self-defense,  or  take  the  life  of  the 
other  party  when  the  danger  is  Imminent  or 
Impending  or  unavoidable.  Without  the  quota- 
tion therefore  it  would  seem  as  if  the  court 
meant  to  say  that  under  such  circumstances  as 
therein  stated  the  doctrine  of  retreat  did  not 
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apply  to  one  who  brings  on  the  difficulty  and  In- 
flicts the  mortal  wound  In  order  to  free  himself 
from  the  Imminent  peril  In  which  he  has  placed 
himself. 

It  would  seem,  however,  that  the  accused 
who  commences  the  difficulty,  no  matter 
whether  his  Intention  be  felonious  or  not, 
would  be  bound  to  abandon  the  difficulty  be- 
fore resorting  to  extreme  measures  against  his 
antagonist.  In  all  cases,  no  matter  what  the 
intention  of  the  party  at  the  time  of  the  com- 
mencement of  the  difficulty  may  be,  if  the 
necessity  which  gives  rise  to  the  killing  is  pro- 
duced by  the  first  assailant  himself,  he,  upon 
every  principle  of  law  and  reajBon,  ought  not  to 
be  allowed  to  sh^ld  himself  behind  or  take  ad- 
vantage of  his  own  wrong. 

The  views  above  expressed  are  fully  borne 
out  by  the  opinions  of  the  courts  in  the  follow- 
ing cases,  and  may  be  expressed  as  follows: 

Where  one  is  the  first  wrongdoer,  but  his 
unlawful  act  is  not  felonious  but  a  mere  simple 
assault,  or  a  mere  trespass,  even  though  for- 
cible, ajad  this  unlawful  act  is  met  by  a  coun- 
ter assault  of  a  deadly  character,  the  right  of 
self-defense  to  the  wrongdoer  is  not  lost,  for 
as  h\si  acts  did  not  Justify  upon  the  part  of  the 
other  the  use  of  a  deadly  means  for  their  pre- 
vention, his  killing  by  the  other  would  be 
criminal,  and  one  may  always  defend  himself 
against  the  criminal  taking  of  his  life.  But 
in  contemplation  of  the  weakness  and  passions 
of  men,  and  of  the  provocation  which,  though 
inadequate,  waa  wrongfully  put  upon  the  other, 
it  is  the  duty  of  the  first  wrongdoer,  before  he 
can  avail  himself  of  the  plea,  to  have  re- 
treated to  the  wall,  to  have  declined  the  strife 
and  withdrawn  from  the  difficulty,  and  to  have 
killed  his  adversary,  under  a  necessity  actual 
or  apparent,  only  after  so  doing.  People  v. 
Hecker.  109  Cal.  451,  30  L.  R.  A.  403,  407. 

An  attempt  to  kill  or  inflict  great  bodily 
harm,  made  in  resisting  a  forcible  trespass 
against  personal  property,  does  not  deprive  the 
party  assaulted  of  the  right  to  kill  his  assail- 
ant without  retreating  and  declining,  or  mak- 
ing known  to  his  adversary  his  willingness  to 
decline  the  strife,  where  the  assault  is  so  sud- 
den and  perilous  as  to  render  retreat  and  de- 
clination impossible;  but  as  he  is  the  first 
wrongdoer,  although  his  wrong  does  not  Justify 
the  attack  upon  him,  he  must  retreat  and  de- 
cline the  combat,  if  possible,  before  resorting 
to  the  killing  of  his  adversary.     Ibid, 

Where  one  Is  making  a  feloniouti  assault  up- 
on another,  or  has  created  appearances  Justi- 
fying that  other  in  making  a  deadly  counter 
attack  in  self-defense,  the  original  assailant 
cannot  slay  his  adversary  and  avail  himself  of 
the  plea,  unless  he  has  first  and  In  good  faith 
declined  further  combat,  and  has  fairly  notified 
hiiri  that  he  has  abandoned  the  contest,  and  If 
the  circumstances  are  such  arising  either  from 
the  condition  of  his  adversary  caused  by  the 
aggressor's  acts  during  the  affray,  or  from  the 
suddenness  of  the  counter  attack,  that  he  can- 
not 80  notify  him,  it  Is  the  first  assailant's 
fault,  and  he  must  take  the  consequences,  as 
the  deceased,  acting  upon  the  appearances 
created  by  the  wrongful  acts  of  the  aggressor, 
would  have  been  Justified  In  killing  him.  He 
whose  fault  created  these  appearances  cannot 
make  the  natural  and  legal  acts  of  the  deceased 
looking  to  his  own  defense  a  Justification  for 
the  homicide;  before  doing  so  he  must  have 
destroyed  these  appearances  and  remove,  to  the 
other's  knowledge,  his  necessity,  actual  or  ap- 
parent, for  self-preservation.     Ibid, 

And  the  Imminence  of  the  danger  of  the 
first  felonious  assailant  does  not  relieve  him 
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from  the  necessity  of  so  declining  before  avail- 
ing himself  of  the  right  of  self-defense.     Ibid, 

And  the  principles  set  forth  and  declared  by 
the  court  in  the  above  case  were  approved  of 
in  the  cases  of  People  v.  Kennett,  114  CaL  18, 
21;  and  People  v.  Roemer,  114  Cal.  51. 

While  the  party  who  first  commences  a  ma- 
licious assault  continues  in  the  combat,  and 
does  not  put  into  exercise  the  duty  of  with- 
drawing in  good  faith  from  the  place,  although 
he  may  be  so  fiercely  pressed  that  he  cannot 
retreat,  or  Is  thrown  upon  the  ground,  or  is 
driven  to  the  wall,  he  cannot  Justify  taking 
the  life  of  his  adversary,  however  necessary  it 
may  be  to  save  his  own,  and  must  be  deemed 
to  have  brought  upon  himself  the  necessity  of 
killing  his  fellow  man.  Stoffer  v.  State,  15 
Ohio  St.  47,  86  Am.  Dec.  470,  473. 

And  in  the  case  of  Bush  v.  People,  10  Colo. 
566,  575,  the  court  cited  the  language  of  the 
court  In  the  last  preceding  case  wherein  It  Is 
said  while  he  who  made  the  first  assault  re- 
mains in  the  confilct,  to  whatever  extreme  lie 
may  be  reduced,  he  cannot  be  excused  for  tak- 
ing the  life  of  his  antagonist  to  save  his  own. 
In  such  case  it  may  be  rightfully  and  truthful- 
ly said  that  he  brought  the  necessity  upon 
himself  by  his  own  criminal  condncC. 

And  if  the  conflict  which  is  tir'  iight  about 
by  the  accused  Is  of  such  a  character  as  to 
prevent  him  from  notifying  the  other  party 
that  he  desires  to  abandon  the  contest,  be 
must  take  the  consequences,  as  the  fault  is 
his  own.     State  v.  Smith.  10  Nev.  106,  121. 

Where  one  without  legal  cause  commences 
a  combat  and  finds  himself  getting  the  worst 
of  the  fight,  and  undertakes  to  withdraw,  but 
his  adversary  pursues  him  so  closely  that  he 
finds  It  necessary  for  his  own  protection  to  take 
the  life  of  his  adversary,  he  cannot  avail  him- 
self of  the  plea  of  self-defense,  as  that  would 
be  allowing  him  to  take  advantage  of  his  own 
wrong.     State  v.  Beckham,  24  S.  C.  283,  285. 

See  also  Davis  v.  State,  92  Ala.  20,  28,  supra, 
VI. 

b.  Retreat  sufficient. 

In  the  following  cases  the  acts  of  the  ac- 
cused were  held  to  establish  a  sufficient  re- 
treat from  the  difficulty,  and  to  entitle  him  to 
rely  upon  the  plea  of  self-defense  successfnlly. 

Thus,  where  he  abandoned  his  intention  of 
infiicting  the  injury  or  killing  the  deceased  be- 
fore the  killing  took  place,  and  the  deceased 
was  afterwards  killed  by  him  by  the  accident- 
al discharge  of  a  pistol  he  was  taking  away 
from  the  deceased  in  order  to  prevent  the  in- 
fliction of  grievous  bodily  harm  on  himself. 
McPherson  v.  State,  22  Oa.  478,  490. 

So,  where  the  accused  had  retreated  in  good 
faith  and  the  deceased  pursued  him  and  placed 
him  in  immediate  danger  of  loss  of  life,  or  of 
suffering  great  bodily  harm,  and  the  accnsed 
then,  in  order  to  avert  such  danger,  killed  the 
deceased,  his  plea  of  self-defense  was  upheld. 
Cogswell  V.  Com.  17  Ky.  L.  Rep.  822,  824. 

And  his  plea  of  self-defense  was  upheld 
where  after  retreating  and  ceasing  the  attack 
the  accused  was  attacked  by  the  deceased  in 
such  manner  as  to  give  him  reasonable  grounds 
to  believe  that  the  deceased  intended  to  kill 
him  or  do  him  great  bodily  harm,  as  the  ac- 
cused had  the  right  to  renew  the  attack  upon 
the  deceased  for  the  purpose  of  defending  him- 
self. Fitzgerald  v.  Com.  (Ky.)  6  S.  W.  152; 
Terrell  v.  Com.  13  Bush,  246. 

And  the  right  of  self-defense  revived  in  the 
accused's  favor  In  State  v.  Spears.  46  La.  Ann. 
1524,  1526,  as  he  quit  the  combat  in  good  faith, 
and  sought  to  adjust  the  difficulty  betwMB 
himself  and  the  deceased  amicably,   when  the 
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•deceased  made  a  hostile  demonstration  against 
him. 

And  the  accused's  plea  was  upheld  where  he 
•qui*:  the  combat  and  retreated  in  good  faith  and 
was  pursued  by  the  other,  who  continued  to 
follow  him  up  with  vengance  and  hostility,  and 
It  became  absolutely  necessary  for  him  to 
turn  and  fell  his  pursuer  in  order  to  preserve 
his  own  life.  In  such  a  case  he  is  Justified 
whether  he  was  the  aggressor  in  the  beginning 
of  the  difficulty  or  not.  State  v.  Thompson, 
45  La.  Ann.  069,  970;  State  y.  Tucker,  38  La. 
Ann.  536,  789. 

So,  the  doctrine  that  the  aggressor  in  a  fight 
or  difficulty  cannot  plead  self-defense  in  Justi- 
fication of  a  homicide  unless  and  until  he  has 
withdrawn  from  or  attempted  to  withdraw 
from  it  in  good  faith  will  not  be  applied  in  the 
case  of  a  husband  who,  upon  entering  into  his 
own  house,  is  there  brought  face  to  face  with 
a  scene  calculated  to  throw  him  into  a  condi- 
tion of  frenzy,  under  the  Influence  of  which  he 
commits  an  act  which,  though  not  legally  ex- 
cusable, comes  near  the  border  line  of  Justifi- 
cation, and  where  upon  finding  such  state  he 
shoots  at  his  wife's  paramour,  or  at  her,  or  at 
botli  indiscriminately,  and  is  then  seized  upon 
by  the  wife  and  her  paramour,  the  wife  declar- 
ing that  they  will  kill  him,  whereupon  he 
fires  the  fatal  shot,  State  v.  Canclenne,  50  La. 
Ann.  847,  855. 

The  plea  of  self-defense  was  held  good  in 
Jackson  v.  State,  28  Tex.  App.  108,  111,  where 
after  the  accused  had  abandoned  the  difficulty 
he  was  pursued  by  the  deceased  and  his  wife, 
who  both  acted  together  and  renewed  the  dif- 
ficulty which  resulted  fatally  to  the  deceased. 

And  the  accused  had  abandoned  the  difficul- 
ty and  his  right  to  plead  self-defense  was  per- 
fect, and  In  no  manner  abridged  by  his  pre- 
vious felonious  intent,  in  Brazzll  v.  State, 
28  Tex.  App.  584,  where,  after  the  deceased 
had  crossed  the  street  and  secured  his  safety 
beyond  all  question,  and  the  conflict,  so  far  as 
the  accused  was  concerned,  was  entirely  and 
completely  at  an  end,  and  he  was  not  even 
threatening  to  renew  it,  the  deceased  renewed 
the  difficulty  by  returning  to  the  scene  of  the 
conflict  armed,  and  rushing  upon  the  accused  In 
an  angry  manner  and  refusing  to  listen  to  his 
caution  and  entreaties  to  stop. 

And  where  the  accused  went  to  the  de- 
ceased's house  to  commit  an  offense  against 
the  law,  but  abandoned  such  intention  and  at- 
tempted to  avoid  the  difficulty  with  his  ad- 
versary, but  was  pursued,  his  right  of  self- 
defense  revived  to  the  extent  that  he  had  the 
right  to  kill  his  adversary  to  prevent  being 
killed,  or  any  serious  bodily  harm  to  himself. 
McSpatton  v.  State,  30  Tex.  App.  617,  618. 

One  who  under  the  provocation  of  offensive 
language  assaults  the  person  uttering  It,  but 
In  such  a  way  as  to  show  that  he  has  no  In- 
tention to  do  him  serious  bodily  harm,  and 
then  retires  under  such  circumstances  as  show 
that  he  does  not  Intend  to  dp  anything  more, 
and  in  good  faith  withdraws  from  further  con- 
test, has  the  right  of  self-defense .  when  the 
person  assaulted,  in  violation  of  law,  pursues 
him  with  a  deadly  weapon  and  seeks  to  take 
his  life,  or  do  him  ^eat  bodily  harm.  Rowe  v. 
United  States,  164  U.  S.  546,  555,  557,  41  L.  ed. 
«47,  551. 

c  Retreat  insufficient. 

The  doctrine  of  retreating  from  the  difficulty 
did  not,  however,  relieve  the  accused  from  re- 
•ponsibillty  for  his  acts  in  the  following  cases 
In  which  he  brought  on  or  provoked  the  diffi- 
culty. 
45  L.  K.  A. 


Where  after  nightfall  he,  with  three  others, 
went  to  the  deceased's  house  expecting  a  diffi- 
culty, and  one  of  the  parties  brought  on  an  al- 
tercation with  the  deceased,  who  then  drew  a 
pistol  and  shot,  the  ball  passing  through  the 
party's  clothes,  and  the  deceased  was  pursuing 
him  at  the  time  the  accused  attempted  to  dis- 
arm him,  and  the  injury  was  then  inflicted  up- 
on the  deceased,  of  which  he  died,  the  evidence 
showing  that  the  accused  had  previously  stated 
that  he  would  stand  up  for  his  party.  Bos- 
tic  V.  State,  04  Ala.  45,  47.  In  this  case 
the  act  of  the  accused  in  striking  in  the 
defense  of  one  of  his  party  was  not  Justlfla- 
ble  until  the  latter  had  clearly  manifested 
a  desire  and  purpose  to  withdraw  from  the 
conflict,  noor  even  then  if  the  blow  was  struck 
pursuant  to  a  formed  desigrn  or  puri>OBe  to 
stand  up  to  him  in  the  event  of  a  personal 
encounter  ensuing. 

In  Crawford  v.  State,  112  Ala.  1,  34,  the  ac- 
cused with  others  unlawfully  entered  a  house 
in  which  the  deceased  was  a  guest  exposing 
deadly  weapons.  They  were  ordered  out  by 
him  and  a  struggle  ensued,  after  which  the  de- 
ceased followed  them  to  the  door  where  he  was 
shot  by  the  accused,  who  contended  that  al- 
though he  had  incited  and  provoked  the  diffi- 
culty he  was  withdrawing  and  retreating  from 
the  contest  and  leaving  the  house  when  he  was 
followed  by  the  deceased,  who  pointed  his  gun 
at  him.  The  court  found  that  the  acts  and 
conduct  of  the  accused  did  not  so  cleairly  man- 
ifest a  desire  for  peace,  and  show  that  he  was 
abandoning  and  retiring  from  the  contest,  as 
to  remove  from  the  mind  of  the  deceased  all 
rei^sonable  apprehension  of  a  continuance  of 
the  difficulty  and  of  the  Imminent  peril  in  which 
he  was  involved.  In  this  case  the  deceased  did 
not  pass  beyond  the  door  of  the  dwelling,  and 
he  had  a  right  to  follow  the  parties  so  long  as 
they  were  in  the  house  with  arms  in  their 
hands,  and  the  appearances  of  the  imminent 
peril  they  were  creating  continued. 

So,  in  People  v.  Westlake,  62  Cal.  303,  It  was 
not  shown  that  the  accused,  who  was  the  as- 
sailant, had  changed  his  mind  or  conduct,  or 
honestly  endeavored  to  escape  from  the  com- 
bat, or  that  he  could  not  have  escaped  without 
striking  the  mortal  blow,  and  therefore  the 
court  held  that  it  must  be  true  as  a  legal  propo- 
sition that  where  the  accused  sought  and 
brought  upon  himself  a  difficulty  with  the  de- 
ceased In  which  he  wHllngly  continued  until  he 
Involved  himself  in  the  necessity  to  kill,  the 
law  would  not  hold  him  guiltless,  as  the  right 
of  self-defense  which  Justifles  a  homicide  did 
not  include  the  right  of  attack. 

And  a  successful  plea  of  self-defense  In  with- 
drawing from  the  difficulty  Is  not  made  out  by 
thv^  accused  who  brought  on  the  first  difficulty, 
where  the  subsequent  dealings  and  actions  of 
the  parties  practically  make  it  one  entire 
trauBactlon. 

Thus,  in  State  v.  Spears,  46  La.  Ann.  1524, 
1527,  the  invitation  of  the  deceased  to  the  ac- 
cused to  fight  it  out  in  the  road  where  he  was 
hiding  to  protect  himself  from  the  assaults  of 
the  deceased  was  a  continuance  of  the  conflict, 
and  the  accused's  acceptance  of  the  Invitation 
was  at  the  most  but  a  change  to  mutual  combat. 
The  plea  of  self-defense  upon  the  ground  that 
he  had  retired  and  retreated  from  the  first  diffi- 
culty was  therefore  disallowed. 

Facts  which  showed  that  the  accused  com- 
menced an  assault  in  which  he  killed  the  de- 
ceased at  a  time  when  the  latter  was  in  deadly 
peril  from  the  former,  and  was  Justified  in  re- 
sorting to  any  necessary  measures  of  defense 
against  the  attacks  of  the  accused,  clearly  ex- 
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eluded  the  supposition  that  the  accused  had 
made  any  sufficient  effort  to  retreat  so  as  to 
Justify  his  actions  upon  the  ground  of  self-de- 
fense.    State  V.  Smith,  10  Nev.  106,  121. 

Neither  did  the  doctrine  apply  where  the  ac- 
cused first  provoked  the  contest  for  the  pur- 
pose of  bringing  on  a  deadly  conflict,  and  the 
deceased  left  the  scene,  went  across  the  street, 
armed  himself  with  a  pistol,  and  returned  and 
Invited  the  accused  to  come  to  where  he  was 
for  the  purpose  of  further  prosecuting  the  diffi- 
culty which  ended  In  the  death  of  the  deceased, 
— especially  as  the  accused  awaited  the  de- 
ceased's return,  and  promptly  renewed  the  dif- 
ficulty with  deceased  as  previously  begun  by 
him,  and  did  not  desist  until  he  had  killed  the 
deceased.  Roberts  v.  State,  80  Tex.  Crlm.  Rep. 
291,  30G. 

In  this  case  the  acts  of  the  accused  showed 
no  abandonment,  as  he  remained  at  the  posi- 
tion he  then  occupied  until  the  deceased  could 
arm  himself  and  return  to  the  scene  of  the  dif- 
ficulty, and  immediately  re-engaged  in  the  con- 
test, and  the  fact  that  he  remained  at  the  spot 
on  the  invitation  of  the  deceased  made  no  dif- 
ference. 

So,  one  cannot  rely  upon  self-defense  for  kill- 
ing another  whom  he  has  assaulted  in  such  a 
manner  as  to  render  him  Incapable  of  under- 
standing the  former's  intention  to  withdraw 
from  the  conflict,  although  such  Intention  is 
bona  fide,  and  the  other  attempts  to  kill  him 


with  a  deadly  weapon.     People  y.  Button,  lOG 
Cal.  628,  28  L.  R.  A.  501,  598. 

See  also  Thumm  v.  State,  24  Tex.  App.  667. 
701,  supra,  II.  a,  in  which  case  there  was  no 
retreat  and  the  defendant  might  have  avoided 
the  fatal  ending  of  the  difficulty  produced  by 
him. 

d.  As  a  question  for  the  jury. 

The  question  of  good  or  bad  faith  in  the  re- 
treating party  where  be  Is  the  aggressor  is 
of  the  utmost  importance,  and  should  be  sub- 
mitted to  the  Jury  iu  connection  with  the  face 
of  retreat  itself, — especially  where  there  is  any 
room  for  conflicting  inferences  on  this  point 
from  the  evidence.  Parker  v.  State,  88  Ala. 
4,7. 

Thus,  where  the  evidence  tends  to  show  that 
the  accused  did  abandon  the  difficulty,  but  that 
it  was  renewed  by  the  deceased,  the  Jury 
should  be  instructed  upon  the  law  ns  applica- 
ble to  cases  in  which  the  accused  has  abandoned 
the  difficulty.  Jackson  v.  State,  28  Tex.  App. 
108,  111. 

And  in  cases  in  which  the  accused  seeks  to 
avail  himself  of  the  plea  of  self-defense,  the 
question  as  to  whether  his  withdrawal  from  the 
conflict  Is  valid  and  done  in  good  faith,  or 
whether  It  is  a  mere  device  to  obtain  some  ad- 
vantage over  his  adversary,  is  for  the  Jury. 
Rowe  V.  United  States,  164  U.  S.  646,  535.  557. 
41  L.  ed.  547,  551.  JB.  W. 


GEORGIA  SUPREME  COURT. 


Mary  Ellw  RICHARDS,  Admrx.,  etc.,  of 
Virginia  E.  Henderson,  Deceased,  et  al., 
Appts., 

V, 

EAST  TENNESSEE,  VIRGINIA,  &  GEOR- 
GIA RAILWAY  COMPANY  et  al, 

(100  Ga.  614.) 

•1.  Tbe  Jvrtadictlon  of  eqiiltF  over  the 
estates  of  wards  of  chancery  is  broad,  com- 
prehensive, and  plenary. 

2.  lEV^lien  one  holds  title  to  realty  in 
tmat  for  tbe  benefit  of  b,  mother  and 
lier  minor  children  during  the  life  of  the 
mother,  but  Is  not  clothed  with  the  title  to. 
the  legal  fee  In  remainder,  which  vests  in 
the  children,  he  may  apply  to  a  court  of 
equity  for  a  sale  of  the  entire  property.  In- 
cluding the  legal  as  well  as  the  ^iqulto.bie  es- 
tate, the  purpose  of  the  application  being  for 
the  benefit  of  the  children  as  well  as  the 
mother.  The  moment  such  an  ex  parte  peti- 
tion comes  before  the  chancellor,  and  dis- 
closes the  fact  that  the  legal  as  well  as 
equitable  estate  of  infants  is  involved,  they 
become  his  wards,  and  the  case  is  one  con- 
cerning "an  estate  of  the  wards  of  chan- 
cery ;"  and  accordingly  the  chancellor  has  Ju- 
risdiction to  grant,  in  term,  an  order  to  sell 
the  entire  property,  the  minors  being  prop- 
erly made  parties  and  represented  before  him. 

8.     The  petition  of  the  trustee  for  the 

•Headnotes  by  Lewis,  J. 

NoTB, — For  Jurisdiction  of  equity  to  sell  in- 
fant's  real  estate,  see  also  Roche  v.  Waters 
(Md.)  7  L.  R.  A.  533;  Wilson  v.  Hughes  (W. 
Va.)  39  L.  R.  A.  202. 

For  Jurisdiction  to  authorize  mortgage  of  In* 
f ant's  property,  see  Warren  v.  Union  Danlc  (N. 
Y.)  43  L.  R.  A.  256. 
45  L.  R.  A. 


■ale  of  the  premlaea  in  diapnte  having 
been  made  and  passed  upon  prior  to  the  act 
of  1876  requiring  personal  service  on  minora, 
the  appointment  of  a  guardian  ad  litem  for 
them,  and  his  appearance  and  answer  to  the 
petition,  were  sufficient  to  give  the  court  Ju- 
risdiction of  their  rights. 

4.  IVhere  anch  a  traatee  petitiona  for 
the  sale  of  the  entire  property  cm- 
braced  in  the  conveyance  to  him  for  the  par- 
pose  of  supplying  the  immediate  necesalties 
of  all  the  beneQciariea,  including  the  children, 
and  of  making  permanent  Investments  for 
their  benefit,  an  order  granted  to  sell  the 
property  in  accordance  with  the  petition  In 
effect  directs  an  absolute  sale  of  the  entire 
estate,  both  legal  and  equitable.  Thla  ia 
true,  notwithstanding  the  fact  that  the  order 
of  the  Judge  appointing  a  guardian  ad  litem 
states  the  case  as  an  "application  to  sell  trust 
property." 

5.  Since  the  llrat  Code  vrent  Into  ef-> 
feet,  on  the  lat  of  Jan  nary,  1868,  it 
has  never  been  neceaaary,  in  order  to 
give  the  chancellor  JuTlsdlctlon  to  direct  a 
sale  of  the  legal  and  equitable  estate  of 
minors  in  the  same  property,  that  a  regular 
proceeding  In  equity  be  instituted ;  but  sucl> 
a  sale  may  be  ordered  by  the  Judge  without  a 
Jury  upon  an  ex  parte  petition,  and  at  the 
term  of  the  court  when  the  petition  is  filed  or 
presented,  (a)  In  the  absence  of  any  legis- 
lative provision  to  the  contrary,  it  wonltf 
seem  that  equity  has  inherent  Jurisdiction  to 
order  a  sale  of  the  legal  estate  of  minors  for 
reinvestment  whenever  to  the  minors'  In- 
terest. Be  this  as  it  may,  the  present  case  is 
distinguishable  from  one  where  the  sole  pur- 
pose is  to  sell  such  an  estate  for  reinvest- 
ment. This  is  so  because  the  petition  for 
sale  now  under  consideration  involved  equi- 
table rights,  over  which  the  superior  courts 
of  this  state  clearly  had  Jurisdiction. 
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6.  'Wliere  avcli  a  petition  liad  entered 
thereon  ''January  Adjonmed  Term^ 
1871,"  and  the  order  of  sale  had  entered  on 
It.  at  the  place  of  the  judge's  signature, 
"January  Adjourned  Term,  May  12th,  1871," 
and  it  appeared  that  the  Judge  was  actually 
on  tliat  day  holding  a  regular  session  of  such 
adjourned  term,  this  was  sufficient  -to  au- 
thorize the  presumption  that  the  order  in 
question  was  granted  In  open  court,  during 
Its  regular  session  in  the  transaction  of  term 
business,  and  was  therefore  a  proceeding  in 
term,  and  not  at  chambers.  The  facts  that 
tHe  petition  was  not  filed,  that  the  case  was 
not  entered  on  the  regular  docket  of  causes 
for  trial,  that  no  process  was  attached  to  the 
petition,  and  that  the  order  of  the  sale  di- 
rected a  record  of  the  proceedings  on  the 
minutes^  as  is  usually  the  case  when  such 
orders  are  granted  at  chambers,  were  not  suf- 
ficient to  overcome  this  presumption, — espe- 
cially in  view  of  the  principle  that  the  court 
should  adopt  that  construction  which  treats 
the  order  as  completely  legal,  and  not  as 
partially  Illegal,  and  to  that  extent  void. 

7.  Bven  If  the  proceedlnars  to  sell  the 
property  ^vere  defective  on  account 
of  the  omiasions  to  file  the  petition, 
attach  process,  and  docket  the  case,  these 
were  mere  irregulaiities.  •which  did  not  ren- 
der void  the  Judgment  of  a  court  that  had  Ju- 
risdiction over  the  persons  and  subject-mat- 
ter of  the  suit, — especially  where  the  interests 
of  innocent  purchasers  are  involved,  with 
whose  rights  equity  Is  always  loath  to  inter- 
fere. 

8.  Where  one,  for  -ralne,  purchases 
land,  and  thereby  acquires  all  title 
thereto  owned  by  a  mother,  who  held  the 
same  under  her  father,  and  whose  equitable 
title  thereto  was  superior  to  any  equity  which 
her  minor  children  had  therein  at  the  time  of 
the  purchase,  the  vendee's  title  cannot  be  de- 
feated by  a  decree  in  favor  of  the  children 
rendered  upon  a  suit  subsequently  brought  in 
their  interest  by  the  mother  against  the  es- 
tate of  her  father  for  the  recovery  of  the 
premises ;  the  purchaser  from  the  mother  not 
being  a  party  to  this  suit,  and  therefore  not 
bound  by  the  decree. 

(Simmons,  Ch.  J.,  dissenta.) 
(March  4,  1899.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Floyd  County  in 
favor  of  defendants  in  a  proceeding  to  re- 
cover possession  of  certain  real  estate.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  T.  W.  Alexander  and  Hooper 
Alexander,  for  appellants; 

The  estate  in  remainder  taken  by  the 
plaintiffs  as  established  by  the  decree  in 
Clarke  county  and  by  the  executrix's  deed  in 
pursuance  thereof,  was  a  legal  estate,  and 
was  not  embraced  in  "the  trust  estate,"  for — 

1.  The  language  of  the  Clarke  county  de- 
cree, as  well  as  the  executrix's  deed,  express- 
ly declares  that  the  remainder  shall  go  to 
the  children  ( these  plaintiffs )  "free  from  and 
relieved  of  the  trust." 

2.  Even  in  cases  where  there  was  room  for 
doubt  on  this  subject  in  the  language  of  the 
deed,  this  court  has  always  held  that  the 
trustee  took  an  estate  no  larger  than  was 
neoessary. 

45  L.  R.  A. 


Rogers  v.  PacCy  75  Ga.  430;  Franlce  v. 
Berkncr,  G7  Ga.  264;  Bull  v.  Walker,  71  Ga. 
195;  Vanzant  v.  Bigham,  76  Ga.  759;  Wing- 
field  v.  Virgin,  51  Ga.  139;  Vamer  v.  Qunn^ 
61  Ga.  64;  Augusta  v.  JRudcliffe,  66  Ga.  469; 
East  Rome  Town  Co.  v.  Gothran,  81  Ga.  359. 

No  legal  authority  ever  existed  for  the 
trustee  to  sell  this  legal  estate  in  remainder, 
for — 

1.  Upon  the  presentation  of  the  petition 
by  the  trustee  to  Judge  Harvey  in  May,  1871, 
he  passed  an  order  appointing  a  guardian  ad 
litem,  and  in  that  order  expressly  recited 
that  the  application  was  for  leave  to  sell  '*the 
trust  property." 

The  precise  language  of  the  papers  ex- 
cludes the  hypothesis  that  leave  was  granted 
to  sell  anything  else,  even  if  the  chancellor 
could  have  ordered  anything  else  sold. 

2.  Even  had  Judge  Harvey  ordered  a  sale 
of  the  fee,  his  act  would  have  been  beyond 
his  authority  and  void  under  the  repeated 
rulings  of  this  court  on  the  subject  of  the 
chancellor's  power,  at  chambers,  to  sell  legal 
estates. 

Rogers  v.  Pace,  75  Ga.  436;  Arrington  v. 
Cherry,  10  Ga.  429;  Milledge  v.  Bryan,  4» 
Ga.  397;  Pughsley  v.  Pughsley,  76  Ga.  96; 
Taylor  v.  Kemp,  86  Ga.   181. 

Aside  from  the  general  want  of  authority 
in  the  chancellor  to  pass  such  an  order,  as 
shown  by  these  cases,  there  was  a  special 
want  of  authority  for  the  reason  that  the 
children  were  not  represented  by  a  guardian 
except  in. relation  to  the  sale  of  the  trust 
property. 

Loyless  v.  Blackshear,  43  Ga.  327 ;  Hill  v. 
PHntup,  48  Ga.  453. 

Prescription  would  not  commence  to  run 
against  plaintiffs,  nor  could  they  sue,  until 
the  termination  of  the  particular  estate  by 
the  death  of  the  cestui  que  vie. 

Bull  V.  Walker,  71  Ga.  196. 

To  get  possession  it  was  necessary  for  de- 
fendants to  have  plaintiffs'  right  and  title  es* 
tablished  by  the  decree  of  the  Clarke  superior 
court  and  to  admit  it  and  take  under  it. 
They  are  now  claiming  as  an  equity  that 
their  money  paid  for  establishing  this  title 
in  plaintiffs.  And  yet  when  the  term  ex- 
pires for  which  they  took  possession  under 
plaintiffs  they  refuse  to  recognize  the  title 
they  hold  under,  and  seek  to  set  up  a  para- 
mount title  by  a  legal  fiction  without  even 
pretending  to  connect  themselves  with  it. 

Wood  V.  McGuire,  17  Ga.  303;  Miller  v. 
Surls,  19  Ga.  331,  65  Am.  Dec.  592;  Castle- 
berry  v.  Weaver,  30  Ga.  534;  Roe,  High- 
tower,  V.  Doe,  ea>  dem.  Williams,  38  Ga.  597 ; 
Harrison  v.  Hatcher,  44  Ga.  638;  Manes  v. 
Slater,  48  Ga.  589;  Scott  v.  Singer,  64  Ga. 
689 ;  Long  v.  Bullard,  59  Ga.  355 ;  Brown  v. 
Driggers,  62  Ga.  354;  Broton  v.  Cantrell,  62 
Ga.  257 ;  Fletcher  v.  Home,  75  Ga.  135;  Bla- 
lock  V.  Newhill,  78  Ga.  245 ;  Conley  v.  Thorn- 
ton, 81  Ga.  154;  Wolfe  v.  Baxter,  86  Ga.  705. 

The  silence  of  the  minutes  and  the  docket 
are  conclusive  that  this  proceeding  was  not 
held  in  open  court. 

Armstrong  v.  Lewis,  61  Ga.  686. 

Mr.  C.  N.  Featliertton^  for  appellees: 

If  the  plaintiffs  ever  had  title  they  were 
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devested  of  it,  as  to  the  Hollow  Ware  tract, 
by  the  sale  under  the  decree  of  the  Floyd 
superior  court  of  May  18,  1871. 

The  fact  that  the  proceedings  were  irregu- 
lar did  not  make  them  any  the  lees  those  of 
the  court,  instead  of  the  judge  at  chambers. 

Dean  v.  Central  Cotton  Press  Co,  64  6a. 
670;  McQowan  v.  Lufhurroto,  82  Ga.  524. 

Designating  the  person  empowered  to  sell 
ae  trustee  did  not  impair  that  power. 

Blake  v.  Black,  84  Ga.  397. 

The  plaintiffs,  then  minors,  were  duly  rep- 
resented and  consented  to  that  decree,  by 
their  guardian  ad  litem. 

If  the  superior  courts  in  Georgia  have  ju- 
risdiction to  render  such  a  decree, — that  is, 
for  the  sale  of  land  of  an  infant  for  his  bene- 
fit where  the  title  is  held  directly  by  him, — 
then  the  sale  made  by  Jones  in  pursuance  of 
that  decree  is  valid,  and  devested  the  plain- 
tiffs' title. 

8ka/rp  V.  Findley,  59  Ga.  723,  71  Ga.  GC4; 
Rakestraw  v.  Rakestraw,  70  Ga.  808;  Mc- 
Qoxoan  v.  LufhurroWf  82  Ga.  523 :  Goodman 
V.  Winter,  64  Ala.  410,  38  Am.  Uep.  13;  Bo- 
fil  V.  Fisher,  3  Rich.  Eq.  1,  55  Am.  Dec.  627 ; 
Thqrington  v.  Thorington,  82  Ala.  489;  Ex 
parte  Jewett,  16  Ala.  409;  Ue  Salisburv^  3 
Johns.  Ch.  347 ;  linger  v.  Buffer ,  i>  Dosauss. 
Eq.  18;  Dodge  v.  Cole,  97  Itl.  338,  37  .^m. 
Hep.  111. 

The  plaintiffs  in  fact  never  had  any  title 
to  tlie  property  in  dispuce. 

At  the  time  the  title  to  the  property  was 
sought  to  be  conveyed  the  title  w^s  not  in 
the  estate  of  Branch,  but  had  passed  to  and 
was  then  in  B.  F.  Halls. 

The  twenty  years'  possession  to  vest  title 
under  Civ.  Code,  §  3588,  need  not  all  be  after 
the  Code  took  effect,  but  may  be  part  before 
and  part  after. 

Shiels  V.  Roberts^  64  Ga.  370. 

The  defendant  is  not  estopped  to  set  up 
this  outstanding  title,  because  also  claiming, 
ae  a  separafte  defence,  title  from  the  pla/intiff. 

Ga.  Civil  Code,  §  5065. 

Had  the  defendant  not  asserted  title  under 
the  Jones  deed,  it  could  undoubtedly  have 
stood  upon  its  possession  alone,  until  the 
plaintiff  showed  a  better  title. 

White  V.  Cook,  73  Ga.  176;  Sutton  v.  Mc- 
Leod,  29  Ga.  594 ;  Jones  v.  Sullivan,  33  Ga. 
486;  Roe,  Brumhalo,  v.  Doe,  ex  dem.  Baw' 
ier,  33  Ga,  81 ;  Way  v.  Lowery,  72  Ga.  63. 

The  grantee  is  not  estopped  to  deny  the 
title  of  his  grantor. 

Croxall  V.  Shererd,  5  Wall.  269,  18  L.  ed. 
572;  Wakins  v.  Uolman,  16  Pet.  25,  10  L. 
€d.  873;  Blight  v.  Rochester,  7  Wheat.  535, 
6  L.  ed.  516;  Robertson  v.  Pickrell,  109  U. 
S.  608,  27  L.  ed.  1049;  Bybee  v.  Oregon  d 
<7.  R.  Co.  139  U.  S.  663,  35  L.  ed.  305. 

The  exceptions  to  the  rule  are  cases  where 
from  the  peculiar  stipulations  of  the  deed, 
or  peculiar  relations  of  the  parties,  or  char- 
acter of  the  transaction,  it  would  be  "against 
conscience,"  or  ''against  the  moral  policy  of 
the  law,"  to  permit  the  title  to  be  disputed. 

Blight  V.  Rochester,  7  Wheat.  547,  5  L.  ed. 
519;  Robertson  V.  Pickrell,  109  U.  S.  614,  27 
I>.  ed.  1051. 
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Messrs.  M oCntolien  ft  SlmBiate  and 
Sluunate  Sc  Maddoz  also  for  appellees. 

Iiewis,  J.,  delivered  the  opinion  of  the 
court: 

On  March  30,  1890,  Virginia  Henderson^ 
Pauline  Floyd,  Charles  Ralls,  and  Mary  El- 
lis, all  and  the  sole  surviving  children  of 
Sarah  A.  C.  Ralls,  who  died  in  1888,  suod  the 
railway  company  for  a  tract  of  land  in  the 
Coo&a  division  of  Rome,  known  as  those 
parts  of  city  lots  Ifffi  and  157  lying  bade  of  a 
line  parallel  with,  and  120  feet  from,  the 
front  of  said  lots,  on  formerly  South  street^ 
but  now  First  avenue,  together  with  the  im- 
provements thereon,  and  for  rents,  etc.,  since 
January  1,  1888.  There  was  a  verdict  for 
the  plaintiffs  for  the  premises  in  dispute, 
and  rents  at  the  rate  of  $75  per  month, 
whereupon  defendant  moved  for  a  new  trial, 
which  was  granted,  and  the  plaintiffs  ex* 
cepted. 

It  appears  from  the  record  that  the  legtii 
title  to  the  premises  wa^  originally  in  James 
C.  Branch,  of  Clarke  county,  who  was  the 
father  of  Mrs.  Sarah  Ann  C.  Ralls,  and  that 
the  latter,  with  her  husband,  was  put  in  pos- 
session of  the  land  by  Branch  about  the  year 
1849.  They  remained  in  possession  until 
1869,  or,  at  least,  while  it  appears  that  dur- 
ing a  portion  of  the  period  between  1849  and 
1869  they  were  not  actually  living  on  the 
premises,  it  does  not  appear  that  anyone  dar- 
ing this  whole  time  had  any  control  or  do- 
minion over  the  land  except  Sarah  Ann  C. 
Ralls  or  her  husband.  During  such  posses- 
sion valuable  improvements  were  placed  by 
them  upon  the  land.  In  1869  Mrs.  Sarah 
Ann  C.  Ralls  brought  her  petition,  begin- 
ning: "Georgia,  Floyd  County.  To  the 
Honorable  R.  D.  Harvey,  Judge  of  the  Supe- 
rior Courts  of  Rome  Circuit,  and  Ehcercising 
Jurisdiction  in  Chancery."  The  recitals  in 
the  petition  were  in  substance  as  follows: 
That  petitioner  is  the  daughter  of  James  C. 
Branch;  that  her  hus-band,  for  three  years, 
from  depression  and  weakness  of  mind,  had 
been  wholly  unable  to  attend  to  any  busi- 
ness; that  J.  C.  Branch  had  held  in  trust 
for  her  separate  use  lots  156  and  157  in 
Rome,  which  he  had  given  her  in  the  year 
185-,  and  which  she  had  resided  upon  and 
improved  ever  since  as  her  separate  estate: 
that  her  father,  said  Branch,  who  had  held 
the  title  to  said  property,  had  died,  and  she 
had  no  trustee.  In  order  that  the  trust 
might  not  fail,  she  prayed  that  some  proper 
person  be  appointed  trustee,  with  power  to 
hold  the  propei'ty  for  her  sole  and  separate 
use;  and,  having  full  confidence  in  Jones. 
she  prayed  that  he  be  so  appointed,  "and 
clothed  with  the  legal  title"  to  the  property. 
She  further  alleged  that  it  was  for  the  best 
interests  of  herself  and  her  estate  that  the 
property  be  sold,  a  cheaper  residence  bought, 
and  so  much  of  the  surplus  as  needed  applied 
to  buy  necessaries  for  herself  and  children: 
therefore,  that  the  trustee  be  so  empowered 
to  sell  and  reinvest,  etc.  This  was  signed  by 
solicitors  for  complainant.  No  entry  of  fil- 
ing appeared  upon  the  petition.     Jones  oon- 
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-cnted  to  accept  the  trust  July  16,  1869,  and 
on  July  20,  1869,  an  order  was  granted  by 
Judge  Kirby  appointing  him  trustee,  and 
empowering  him  to  sell,  reinvest,  etc.,  as 
pra^'ed.  Under  this  order,  Jones,  as  trustee, 
M)ld  to  Wadsworth  a  small  triangle  off  of  the 
rear  of  the  lot  for  $175.  This  portion  of  the 
property  will  hereinafter  be  designated  as 
the  '*\Vadsworth  Triangle."  It  passed  from 
Wadsworth,  by  successive  conveyances,  to 
the  defendant.  Later  on,  Mrs.  Ralls,  for  her- 
self, and  as  next  friend  and  natural  guardian 
of  her  children  (not  naming  them),  brought 
a  bill  in  Clarke  superior  court,  alleg- 
ing that  she  was  the  daughter  of  James  0. 
Branch,  deceased,  who  had  purchased  of 
i>horter  lots  157  and  158  in  the  Coosa  divi- 
sion of  Rome,  Georgia;  that  Branch  had  re- 
peatedly expressed  his  purpose  to  convey  in 
trust  to  her,  for  the  benefit  of  herself  and 
children,  this  property,  according  to  the 
terms  of  the  trust  deed  executed  by  him  to 
one  Black,  a  copy  of  which  was  annexed; 
that  the  portion  of  the  purchase  money  paid 
by  Branch  for  the  property  was  her  own,  pre- 
viou.*ly  advanced  her  by  him  as  a  part  of  her 
^hare  of  his  estate;  that  she  and  her  chil- 
dren had  been  in  peaceable  and  uninter- 
rupted possession  of  the  property  for  nearly 
twenty  years  previous  to  the  death  of 
Branch,  had  paid  the  taxes,  and  made  va- 
rious improvements  thereon  during  all  that 
time:  that  Branch  died  testate,  leaving  va- 
rious persons  named  as  legatees;  that  the 
property  did  not  form  part  of  the  estate  of 
Branch,  nor  did  the  title  to  it  vest  in  his  leg- 
atees and  heirs,  but  was  in  complainant  and 
her  children,  subject  only  to  the  trust  as 
stated  in  the  deed  to  Black.  The  prayer  was 
that  the  title  be  vested  in  Jones,  as  trustee 
of  herself  and  her  children,  subject  only  to 
the  conditions  in  that  deed.  The  legatees 
and  heirs  of  Branch  and  the  executrix  of  his 
will  were  made  parties  defendant  They 
jointly  answered  the  bill,  admitting  the  alle- 
gations as  true.  At  the  February  term, 
1871,  there  was  a  verdict  that  in  1851 
Branch  purchased  of  Shorter,  and  gave  to 
Mrs.  Ralls,  the  land  in  question:  that  she 
had  since  been  in  possession  thereof ;  that  the 
land  had  been  paid  for  by  Branch  in  part 
with  her  money,  which  he  had  before  given 
her ;  that  he  had  intended  to  convey  the  land 
to  her  and  her  children  under  the  same  terms 
and  limitations  contained  in  the  trust  deed 
to  Bla<?k;  that  she  had  paid  the  taxes  and 
made  improvements  on  the  faith  of  that  un- 
derstanding; that  the  title  to  said  property 
vested  in  the  said  Sarah  Ann  C.  Ralls  and 
her  children,  and  that  the  executrix  of 
Branch  do  execute  to  Jones,  "in  trust  for  the 
benefit  of  the  said  Sarah  Ann  C.  Ralls  and 
her  children,"  a  deed  to  the  land,  under  the 
same  terms  and  limitations  as  are  contained 
in  the  Black  deed.  The  decree  followed  the 
verdict.  The  deed  made  in  pursuance  of  this 
decree  by  the  executrix  of  Branch  was  dated 
February  14,  1871,  and  conveyed  the  land  to 
Jones,  ''as  trustee  for  said  Sarah  Ann  C. 
Ralls  and  her  children,  and  successors  of 
said  trustee,  •  •  •  to  have  and  to  hold 
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unto  said  B.  F.  Jones,  as  trustee  as  afore- 
said,  and  his  successors  in  trust,  forever,  in 
fee  simple,  for  the  sole  and  separate  use  of 
the  said  Sarah  Ann  C.  Ralls  and  her  present 
children,  and  any  future  child  or  children  of 
hers,  free  from  all  debts,  etc.,  of  her  present 
husband,  as  well  as  of  any  future  husband  she 
may  eiver  have,  and,  after  the  death  of  said 
Sarah  Ann  C,  to  her  children,  free  from  and 
relieved  of  the  trust."  This  conveyance  fol- 
lowed the  Black  deed,  the  latter  containing  a 
warranty  to  Black  as  trustee,  as  aforesaid, 
to  be  by  him  held  for  the  purpose  and  use 
hereinbefore  named. 

After  this  decree  a  supplementary  «petit ion 
to  the  one  first  above  mentioned  was  brought, 
of  which  the  following  is  the  substance,  so 
far  as  is  material:  The  petition  began: 
"Geoi'gia,  Floyd  County.  To  the  Honor- 
able R.  D.  Harvey,  Judge  of  the  Superior 
Courts  of  Rome  Circuit,  and  Exercising  Ju- 
risdiction in  Chancery."  The  complainants 
or  petitioners  were  Jones,  trustee  for  Mrs. 
Ralls  and  her  children,  who  were  minors, 
and  Mrs.  Ralls.  The  allegations  were  "that, 
since  the  foregoing  petition  and  order  was 
granted,  petitioners,  by  a  bill  in  chancery 
against  the  administratrix  of  said  J.  C. 
Branch,  and  against  the  guardian  of  his 
minor  children  and  heirs,  in  Clarke  superior 
court,  obtained  the  decree  above  mentioned, 
and  a  deed  to  the  property  in  pursuance 
thereof;  that  it  was  still  for  the  interest  of 
the  family  of  Mrs.  Ralls  and  her  children 
that  the  property  should  be  sold,  and  afarm  or 
other  home  be  bought,  and,  if  a  farm,  stocked 
with  part  of  the  funds  for  the  use  of  the  fam- 
ily, upon  which  they  can  live  and  earn  a 
support;  that  the  house  is  very  much  de- 
cayed, and  will  soon  be  worthless,  unless  re- 
paired, and  petitioners  are  without  means  to 
repair  it;  that  the  family  is  destitute  of 
means  of  support;  that  they  are  living  in 
the  house,  have  no  income,  and  are  in  need 
now  of  daily  food  and  raiment;  that  peti- 
tioner can  sell  a  portion  of  the  property  to 
the  Rome  Hollow-Ware  &  Stove  Foundry,  by 
taking  half  of  the  purchase  money  in  the 
stock  of  that  company,  and  believe  that  this 
will  be  a  paying  investment."  The  prayer 
was:  "They  pray  your  honor  to  authorize 
said  sale  and  investment,  and  also  to  author- 
ize and  order  the  sale  of  the  balance  of 
said  property,  and  the  investment  of  the  pro- 
ceeds as  hereinbefore  prayed,  and  that  so 
much  of  the  proceeds  as  is  needed  be  expend- 
ed for  such  supplies  as  the  family  needs." 
The  petition  was  signed  by  B.  F.  Jones,  as 
trustee,  and  by  Saran  A.  Ralls.  Opposite 
these  signatures  appeared  the  words,  "Janu- 
ary Adjourned  Term,  1871."  No  entry  of 
filing  appeared  on  this  supplementary  peti- 
tion, which  was  attached  to  the  original  pe- 
tition; and  in  the  backing  of  it  the  words, 
"July  Term,  1869,"  were  changed  to  "Janu- 
ary Adjourned  Term,  1871." 

The  following  orders  and  answer  of  guard- 
ian ad  litem  were  read  in  evidence  from  the 
minutes  of  the  court  to  wit:  "In  the  matter 
of  B.  F.  Jones,  trustee  of  Sarah  Ann  C.  Ralls 
and  children,  which  is  an  application  for  the 
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sale  ojf  the  trust  property,  and  investment  of 
the  proceeds  thereof,  ordered,  that  H.  D. 
Ck)thran  be  appointed  guardian  ad  litem  for 
the  minor  children  of  Mrs.  Kails  [naming 
them],  and  that  he  answer  said  application." 
This  wus  dated  May  10,  1871,  and  signed  by 
R.  D.  Harvey,  as  judge.  The  answer  of 
Cothran,  as  guardian  ad  litem,  stated  that 
he  had  read  the  petition  and  application, 
and  found  that  the  facts  therein  stated  were 
true ;  that  he  was  familiar  with  the  condition 
and  circumstances  of  the  family  of  Mrs.  Ralls, 
and  with  the  condition  of  the  property;  and 
that  he  concurred  in  the  petition,  and  recom- 
mended that  the  prayer  thereof  be  granted. 
The  following  order  was  passed  by  the  court 
upon  the  applioation:  "Upon  hearing  the 
foregoing  petition,  and  answer  of  the  guard- 
ian ad  litem,  and  upon  examination  of  all 
the  papers  and  copy  papers  therein  referred 
to,  it  is  ordered  by  the  court  that  Jones, 
trustee,  have  leave  to  sell  the  portion  of  the 
property  to  the  Rome  Hollow- Ware  &  Stove 
Foundry,  and  invest  one  half  of  the  proceeds 
in  the  foundry,  and  that  the  balance  of  the 
money  arising  from  the  sale  be  expended  in 
providing  for  the  immediate  necessities  of 
Mrs.  Ralls  in  paying  costs,  etc.,  and  that 
Jones,  trustee,  be  authorized  to  make  sale  of 
the  balance  of  the  property,  and  purchase  a 
farm  or  other  home  with  part  of  the  money, 
stock  the  farm,  if  a  farm,  provide  for  and 
pay  the  necessary  expenses  of  the  family  as 
they  may  arise  from  time  to  time,  and  that 
this  petition  and  order,  and  papers  accom- 
panying the  same,  and  the  certified  copies  of 
the  papers  in  the  equity  cause  in  Clarke  su- 
perior court,  etc.,  be  entered  on  the  minutes 
of  the  court,  and  that  the  petition  and  order 
of  Judge  Kirby  be  also  entered  nunc  pro 
tunc"  This  was  signed  by  R.  D.  Harvey, 
as  judge  of  the  superior  courts  of  the  Rome 
circuit,  "Jan'y  Adjourned-  Term,  May  12, 
1871."  It  was  admitted  that  the  minutes 
of  Floyd  superior  court  show  that  the  court 
was  in  session  at  the  January  adjourned 
term,  1871,  on  the  10th,  11th,  and  12th  of 
May,  1871,  and  that  on  May  12,  1871,  the 
court  took  a  recess  from  May  12th  to  May 
29th,  1871;  that  the  foregoing  proceedings 
were  recorded  as  of  May  30,  1871 ;  and  that 
said  adjourned  term  finally  adjourned  on 
June  7,  1871 ;  also,  that  the  minutes  of  May 
10th,  11th,  and  12th  made  no  reference  to 
said  proceedings.  Under  this  last  order  the 
balance  of  the  premises  in  dispute  were  sold, 
and  defendant  claimed  under  a  purchaser  at 
this  sale.  It  was  contended  by  counsel  for 
plaintiffs:  (1)  That  the  intention  of  the 
judge  in  ordering  a  sale  of  the  property  was 
to  sell  only  a  trust  estate,  and  this  was  held 
by  Jones  in  trust  only  during  the  lifetime  of 
Mrs.  Ralls.  (2)  That,  if  such  was  not  his 
intention,  the  order  as  well  as  the  sale  there- 
under were  void  in  so  far  as  they  undertook 
to  convey  the  fee  in  remainder  that  belonged 
to  the  children, — the  order  being  passed  at 
chambers,  and  the  court  being  without  juris- 
diction to  grant  the  same.  On  the  other 
hand,  it  is  claimed  by  the  defendant:  (1) 
That  the  order  was  not  granted  at  chambers, 
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but  in  term,  and  that  the  sale  thereunder 
conveyed  the  le^al  title  to  the  entire  fee. 
(2)  That  the  evidence  showed  an  outstand- 
ing title  in  the  husband  of  Mrs.  Rails,  by  vir- 
tue of  his  marital  rights,  superior  to  any 
title  set  up  by  the  plaintiffs,  and  that  they 
could  not  recover  in  this  action.  (3)  That 
inasmuch  as  the  plaintiffs  went  into  posses- 
sion of,  and  were  enjoying  the  proceeds  of 
the  sale  of,  some  of  the  trust  property  (not 
including  any  of  the  land  in  dispute),  they 
thereby  ratified  the  sale  of  the  entire  estate, 
and  were  estopped  from  denying  the  validity 
of  the  order  under  which  it  was  had  at  differ- 
ent times.  (4)  That,  even  if  plaintiffs 
were  euititled  to  recover,  their  claim  for  rents 
and  mesne  profits  should  be  offset  by  im- 
provements placed  upon  the  property  by  it 
and  those  under  whom  it  claimed  which 
greatly  enhanced  the  value  of  the  property 
for  rent,  etc.  There  were  various  groundis 
in  the  motion  for  a  new  trial,  but  the  above 
will  cover  all  the  material  questions  of  law 
involved.  Among  the  errors  complained  of 
in  the  motion  for  new  trial  was  a  charge  of 
the  court  to  the  effect  that  the  proceedings 
had  in  May,  1871,  before  Judge  Harvey,  by 
which  leave  was  granted  to  Jones,  trustee,  to 
sell  this  property,  did  not  authorize  him  to 
sell  anything  more  than,  a  life  ef^ate.  It 
seems  that  while  the  judge  held  this  order 
was  granted  in  term,  and  not  at  chambers, 
yet  it  was  not  the  purpose  of  the  order  to  au- 
thorize a  sale  of  anything  except  the  life  es- 
tate. 

1.  The  jurisdiction  of  courts  of  equity 
over  the  persons  and  property  of  infants 
dates  from  a  very  early  period  in  the  history 
of  these  courts.  In  its  inception,  this  juris- 
diction belonged  to  the  King  of  England,  the 
same  constituting  a  part  of  his  powers,  ai« 
parens  patrice,  to  protect  his  subjects,  and 
was  transferred  by  him  to  the  court  of  chan- 
cery. This  jurisdiction  is  broad,  compre- 
hensive, and  plenary.  In  all  suits  or  l^al 
proceedings,  of  whatever  nature,  in  which 
the  personal  or  property  rights  of  a  minor 
are  involved,  the  protective  powers  of  a 
court  of  chancery  may  be  invoked  whenever, 
it  becomes  necessary  to  fully  protect  such 
rights.  Should  such  proceedings  be  insti- 
tuted, and  it  should  appear  to  the  court  that 
the  infant  is  unrepresented  by  anyone  fully 
charged  with  the  ]x>wer  and  duty  of  protect- 
ing his  interests,  it  is  the  duty  of  the  court 
to  appoint  a  guardian  ad  litem  for  the  mi- 
nor. But  the  court's  duty  does  not  end  here. 
The  minor,  in  such  an  action,  becomes  a 
ward  of  the  court  of  chancery;  and  the  chan- 
cellor himself  is,  in  legal  contemplation,  the 
infantas  guardian.  He  continues  to  look  aft- 
er and  protect  the  rights  of  the  minor,  and 
the  appointed  representative  is  but  a  mere 
agency  through  which  the  court  is  required 
to  act  in  giving  this  protection.  To  this  end 
the  chancellor  may  compel  the  guardian  to 
answer  the  suit,  and,  whenever  it  should  i^- 
pear  that  it  is  to  the  interest  of  the  ward  to 
resist  the  proceeding,  he  can  compel  the 
guardian  to  take  such  steps  as  are  necessary 
to  have  properly  adjudicated  the  rights  of 
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his  ward.  He  can^  sua  aponte,  refuse  to  al- 
low any  admissions  or  concessions  made  by 
the  guardian  against  the  interest  of  his 
ward,  ahd|  whenever  such  guardian  is  dere- 
lict in  the  performance  of  his  duty,  the  court 
can  discharge  him  and  appoint  another  in  his 
stead.  In  short,  this  general  supervisory 
power  which  a  court  of  chancery  can  exercise 
over  the  rights  of  a  minor  extends  through- 
out the  proceeding,  and  the  plenary  jurisdic- 
tion of  a  court  of  equity  in  such  matters  can- 
not now  be  questioned.  See  6  Am.  &  Eng. 
Enc.  Law,  p.  723,  §  12 ;  10  Enc.  PI.  &  Pr.  pp. 
58S  et  scq.j  and  authorities  cited;  10  Am.  & 
Eng.  Enc.  Law,  pp.  692  ct  seq. 

2.  It  follows  from  the  above  principles 
that  whenever  an  application  is  presented  to 
the  chancellor,  seeking  a  sale  or  other  dispo- 
sition of  land  in  which  minors  have  an  inter- 
est, either  legal  or  equitable,  they  become 
wards  of  chancery.  Such  was  the  nature  of 
the  petition  in  Sharp  v.  Findley,  71  Ga.  654. 
On  page  665  of  that  volume,  Chief  Justice 
Jackson,  delivering  the  opinion  of  the  court, 
says:  "The  very  minute  this  petition  came 
before  this  chancellor,  and  disclosed  the  fact 
that  the  land  of  infants  was  involved,  his 
wards  were  before  hini,  and  the  case  was  con- 
cerning *an  estate  of  the  wards  of  chancery.'" 
In  tlie  case  of  McQotoan  v.  Luf burrow,  82 
Ga.  532,  Justice  Simmons  (now  chief  jus- 
tice), after  citing  approvingly  the  opinion 
of  Chief  Justice  Jackson,  above  quoted,  says: 
"Here,  as  we  have  shown,  was  an  applica- 
tion before  the  chancellor  concerning  the  es- 
tate of  infants.  According  to  this  decision, 
just  as  soon  as  the  application  was  presented 
to  him  they  became  his  wards,  or  the  wards 
of  chancery.  He  thereby  obtained  power  and 
jurisdiction  over  their  persons  an<J  their 
property."  In  10  Enc.  PI.  &  Pr.  p.  589,  the 
same  principle  is  announced  in  the  follow- 
ing words:  "Whenever  a  suit  is  instituted 
in  the  court  of  chancery  relative  to  the  per- 
son or  property  of  an  infant,  although  he  is 
not  under  any  general  guardian  appointed 
by  the  court,  he  is  treated  as  a  ward  of  the 
court,  and  as  being  under  its  special  cogni- 
zance and  protection."  See  also  authorities 
cited,  including  the  case  of  Sharp  v.  Find- 
ley.  71  Ga.  654. 

3.  It  is  contended  by  counsel  for  plaintiffs 
that  the  deed  executed  under  the  decree  of 
the  superior  court  of  Clarke  county  on  Feb- 
ruary 14/1871,  by  the  executrix  of  the  es- 
tate of  James  C.  Branch,  conveyed  the  land 
in  dispute  to  B.  F.  Jones,  as  trustee  for 
Sarah  Ann  C.  Ralls  and  her  present  children, 
and  any  future  child  or  children  of  hers, 
during  the  lifetime  of  the  said  Sarah  Ann 
C.  Ralls,  and  after  her  death  the  property 
passed  to  her  children,  relieved  of  the  trust; 
that  under  this  deed  the  children,  who  are 
the  plaintiffs  in  this  case,  took  an  equitable 
estate  as  joint  usees  with  their  mother  dur- 
ing her  life,  and  a  legal  estate  in  remainder 
in  the  fee,  to  take  effect  in  possession  at  her 
•death.  Under  the  authority  of  Franke  v. 
Berkner,  67  Ga.  264,  we  think  this  is  a  prop- 
er construction  to  place  upon  the  terms  of 
that  deed.  It  might,  however,  with  some 
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degree  of  plausibility,  be  contended  that  it 
was  the  purpose  of  the  deed  above  referred 
to,  to  convey,  not  only  an  estate  for  life  to 
the  trustee,  but  also  the  entire  fee  during  the 
lifetime  of  the  life  tenant,  Sarah  Ann  C. 
Ralls.  The  instrument  conveys  the  property 
to  Jones,  "as  trustee  for  the  said  Sanah  Ann 
C.  Ralls  and  her  children,  and  successors  of 
said  ti-ustee."  In  the  habendum  clause  the 
following  words  are  used:  "To  have  and  to 
hold  unto  the  said  B.  F.  Jones,  as  trustee 
as  aforesaid,  and  his  successors  in  trust,  for- 
ever, in  fee  simple,  for  the  sole  and  separate 
use  of  the  said  Sarah  Ann  C.  Ralls  and  her 
present  children,  and  any  future  child  or 
children  of  hers."  It  is  true,  the  deed  states 
that  after  the  death  of  the  said  Sarah  Ann 
C.  Ralls  the  property  passes  to  her  children 
free  from  and  relieved  of  the  trust.  We  do 
not  think  there  can  be  any  question  that  the 
grantor  has  the  right  to  convey  to  the  trus- 
tee the  fee-simple  title,  and  at  the  same  time 
limit  the  duration  of  the  trusteeship.  He 
could,  for  instance,  have  in  this  case  clothed 
the  trustee  with  the  legal  title  to  the  fee 
during  the  lifetime  of  Mrs.  Ralls,  and  at  the 
same  time  have  provided  that  at  her  death 
the  trust  should  cease,  and  the  fee  should 
pass  from  the  trustee  to  the  remaindermen. 
In  fact,  whether  the  conveyance  limited  the 
trust,  as  to  its  duration,  or  not,  the  law 
would  necessarily  fix  a  limitation.  In  this 
case  the  trust  would  have  been  at  an  end 
when  the  minors  arrived  at  age,  the  mother 
being  sui  juris  under  the  act  of  1866.  We 
cannot  conceive  of  a  case  in  which  there 
could  be  no  end  to  the  exercise  of  such  a 
trust.  It  might  with  some  force  be  contend- 
ed, therefore,  that  if  the  words  "in  trust  for- 
ever, in  fee  simple,"  above  quoted  from  the 
deed,  have  any  force  or  effect  whatever,  they 
clothe  the  trustee  with  the  l^^l  title  to  the 
entire  fee  during  the  lifetime  of  Mrs.  Ralls. 
The  words  "in  fee  simple"  do  not  occur  in 
the  deed  which  was  construed  by  the  court 
in  Franke  v.  Berkner,  67  Ga.  264,  and  this 
distinction  might  be  drawn  between  that 
case  and  the  one  now  under  consideration. 
We  think,  however,  the  principle  decided  in 
that  case,  as  above  indicated,  would  con- 
strain us  to  hold  that  the  words,  "after  the 
death  of  the  said  Sarah  Ann  C.  Ralls,  free 
from  and  relieved  of  the  trust,"  limit  the 
estate  the  trustee  took,  and  it  did  not  in- 
clude the  legal  remainder.  Such  seems  to 
be  the  idea  of  Chief  Justice  Bleckley  in  the 
opinion  rendered  by  him  in  East  Rome  Town 
Co.  V.  Cothran,  81  Ga.  365:  "Where  the 
convevance  limits  the  estate  to  less  than  a 
fee,  the  trustee  never  has  a  fee;  but,  where 
the  law  passes  the  fee  by  executing  the  trust, 
the  fee  which  was  before  in  the  trustee  passes 
out  of  him  into  the  beneficiary."  This  view 
seems  to  have  been  adopted  by  counsel  for 
both  parties  in  the  argument,  and  in  the  con- 
sideration of  this  case  we  will  treat  it  as  a 
correct  construction  of  the  instrument  in 
question.  Assuming,  therefore,  that,  when 
the  trustee  made  his  application  for  the  sale 
of  this  property,  he  was  not  clothed  with  any 
title  to  the  fee  in  remainder,  it  is  never  the- 
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less  true  that  if  the  purpose  of  his  applica- 
tion was  to  sell  the  en-tire  fee,  including  the 
remainder  which  was  vested  in  the  minors, 
the  moment  the  petition  was  presented  to 
the  chancellor  he  saw  that  the  interests  of 
these  minors  were  involved,  not  only  in  the 
life  estate,  but  in  the  remainder,  and  from 
that  time  they  became  wards  of  chancery. 
As  to  what  proceedings  should  be  had  in  or- 
der to  bring  legally  into  operation  the  pro- 
tective powers  of  a  court  of  chancery  in  such 
a  case  is  a  matter  for  legislative  regulation. 
If  no  special  procedure  is  provided  by  stat- 
ute, it  would  seem  that  the  rules  governing 
the  procedure  in  ordinary  cases  in  equity 
would  apply,  and  should  be  followed.  In 
this  state  we  think  that  the  statute  not  only 
recognizes  the  complete  and  plenary  juris- 
diction of  chancery  in  such  cases,  but  also 
clearly  indicates  the  nature  of  the  procedure 
that  should  be  had.  Section  4863,  Civil 
Code,  declares:  "All  proceedings  ex  parte, 
or  in  the  execution  of  the  protective  powers 
of  chancery  over  trust  estates,  or  the  estates 
of  the  wards  of  chancery,  may  be  presented 
to  the  court  by  petition  only,  and  such  other 
proceedings  be  had  therein  as  the  necessity 
of  each  cause  shall  demiind."  The  following 
section  provides  that  a  court  of  equity  is 
always  open  for  such  purpose,  and  the  judge 
can,  either  in  vacation  or  at  chambers,  re- 
ceive and  act  upon  such  petition.  Section 
4865  provides,  among  other  things.  Ihat  in 
an  application  for  the  sale  oif  trust  property, 
where  any  person  is  interested  besides  the 
applicant,  notice  must  be  given  to  such  per- 
son before  the  court  can  proceed.'  The  fol- 
lowing section  (4866)  provides,  "If  minors 
are  interested  and  they  have  no  guardians, 
guardians  ad  litem  must  be  appointed  and 
notified  before  the  cause  proceeds."  The 
proceedings  in  this  case  on  which  was  based 
the  order  of  the  judge  of  May  12,  1871,  was 
not  only  an  effort  to  sell  a  trust  estate  in  the 
property,  but,  as  we  shall  hereafter  see,  the 
entire  fee,  whether  encumbered  with  the 
trust  or  not.  It  was  presented  to  the  court 
by  the  petition  of  the  trustee  and  of  the  life 
tenant,  Sarah  Ann  C.  Ralls.  It  involved  not 
only  a  trust  estate,  but  minors  being  inter- 
ested, not  only  as  beneficiaries  of  that  estate, 
but  also  as  remaindermen,  it  involved  the  es- 
tate of  the  wards  of  chancery.  It  was  also 
a  proceeding  ex  parte,  or  at  least  in  the  na- 
ture of  such  a  proceeding;  for  the  ostensible 
purpose  of  the  petition  was  for  the  benefit 
of  all  concerned,  and  there  were  apparently 
no  adverse  interests  to  be  considered  in  pass- 
ing upon  the  application.  The  proceeding 
that  was  instituted,  therefore,  was  literally 
and  substantially  in  accord  with  the  provi- 
sions of  §  4863  of  the  Civil  Code,  above  quot- 
ed, and  it  embraces  the  very  subject-matter 
of  chancery  jurisdiction  clearly  contemplated 
and  recognized  by  that  section.  Minors  were 
interested.  They  had  no  guardian.  A  guard- 
ian ad  litem  was  appointed,  in  compliance 
with  the  provisions  of  §  4866  of  the  Civil 
Code.  This  was  before  the  act  of  1876, 
which  requires  personal  service  on  minors  in 
all  such  cases.  Before  the  passage  of  that 
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act  an  appointment  of  a  guardian  ad  litem^ 
for  a  minor^  and  notification  of  him  before 
the  cause  proceeded,  was  all  that  was  re- 
quired to  have  the  interests  of  a  minor  prop* 
erly  represented  in  any  cause  in  court.  See 
Harvey  v.  Cuhhedge,  75  Ga.  792;  Adams  v. 
Franklin,  82  Ga.  168. 

4.  It  is  contended  by  counsel  for  plaintifi*;^ 
that  when  the  judge  granted  the  order  of 
May  12, 1871,  authorizing  a  sale  of  this  prop- 
erty,   upon    the    supplemental    petition    of 
Jones,  trustee^  and  Sarah  A.  C.  Ralls,  it  was 
his  purpose  simply  to  authorize  a  sale  of 
the  trust  estate,  and  not  a  sale  of  the  fee  in 
remainder,  and  that,  in  the  light  of  the  en- 
tire proceedings  had,  this  was  the  legal  ef- 
fect of  the  order.     There  can  be  no  question 
that  the  purpose  of  the  petition  was  to  ob- 
tain authority  to  sell  the  entire  fee  to  the 
property.     There  is  nothing  whatever  in  the 
petition  to  indicate  a  contrary  purpose.  The 
object  of  the  petition  was — Firsts  to  supply 
the  immediate  wants  and  necessities  of  the 
beneficiaries,  among  whom  were  included  all 
the  remaindermen ;  and,  second,  to  invest  the 
residue  of  the  proceeds  of  such  sale  in  a  farm 
or  other  permanent  home  for  these  beneficia- 
ries  and   remaindermen,   upon   whioih   they 
could  live  and  earn  a  support.    Upon  this 
application  a  guardian  ad  litem  was  appoint- 
ed, and  in  his  answer  he  concurred  in  the  pe- 
tition, found  the  facts  therein  stated  were- 
true,    and    recommended    that   the   prayer 
thereof  be  granted.     The  order  granting  the 
sale  had  direct  reference  to  the  petition  and 
answer,  and  granted  leave  to  sell  the  prop- 
erty, and  apply  the  proceeds  of  the  sale  there- 
of as  prayed  for.     Whenever  one  seeks  to  self 
property,  or  negotiates  for  its  sale,  the  pre- 
sumption is  that  his  purpose  is  to  convey  an 
absolute  estate,  unless  a  less  estate  is  ex- 
pressly mentioned   and   limited.     See   Civil 
Code,  §  3083.     The  only  reason  urged  in  sup- 
port of  the  plaintiffs'  contention  is  the  con- 
struction they  place  upon   the  phraseolo^ 
used  by  the  judge  in  granting  the  order  ap- 
pointing a  guardian  ad  litem  for  the  minora. 
That  order  is  as  follows:     ^In  the  matter 
of  B.  F.   Jones,  trustee   for   Sarah   Ann   C. 
Ralls  and  children,  which  is  an  application 
for  the  sale  of  the  trust  property,  and  invest- 
ment of  the  proceeds  thereof  according  to  the- 
prayer  of  the  said  petition,  it  is  ordered  thai 
H.  D.  Cothran  be,  and  he  is  hereby,  appoint- 
ed guardian  ad  litem  for  the  minor  children- 
[naming  them]   of  the  said  Sarah  Ann  C. 
Ralls,  and  that  he  answer  said  application." 
It  is  insisted  that,  by  virtue  of  the  terms  of 
this  order,  the  judge  regarded  the  applica- 
tion only  as  one  for  the  sale  of  such  interest 
in  the  property  as  was  covered  by  the  trust, 
that  he  therefore  appointed  a  guardian  to 
represent  the  minors  as  to  this  interest,  and 
that  his  purpose  in  granting  the  order  for 
the  sale  was  only  to  sell  the  trust  estate,  and 
not  the  fee  in  remainder.     In  the  first  place, 
we  regard  the  words  in  the  first  part  of  the 
order  only  as  an  effort  on  the  part  of  the 
judge  to  state  the  case.      He  named  one  of 
the  petitioners  and  stated  the  case  as  an  ap- 
plication for  the  sale  of  trust  property.    If 
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minors  were  interested  in  a  suit,  praying, 
not  only  for  injunction,  but  for  other  sub- 
stantial, equitable  relief,  and  a  court  should 
appoint  a  guardian  to  represent  their  inter- 
ests, it  would  hardly  be  contended  that,  sim- 
ply because,  in  his  order  appointing  the 
guardian,  he  stated  the  case  as  an  applica- 
tion for  injunction,  such  guardian  would 
only  be  empowered  to  represent  the  inter- 
ests of  the  minors  in  so  far  only  as  they  were 
interes.ted  in  the  prayer  for  injunction,  and 
could  not  represent  their  entire  intereste  in 
the  suit.  This  guardian  <id  litem  was  ap- 
pointed to  represent  the  minors  in  the  pro- 
ceeding that  was  then  before  the  court.  To 
determine  what  is  the  extent  of  their  inter- 
est in  such  proceeding,  one  would  naturally 
look  to  the  petition  iteelf,  and  not  simply  be 
content  with  what  the  judge  had  denomi- 
nated the  petition  in  his  order.  The  two 
should  be  construed  together,  and,  so  con- 
strued, we  think  there  can  be  no  question 
that  the  legal  eflfect  of  this  order  was  to 
clothe  the  guardian  ad  litem  with  full  power 
and  authority  to  represent  the  entire  inter- 
ests, legal  and  equitable,  of  these  wards  in 
chancery.  Besides,  we  think  the  construc- 
tion given  the  words  "application  for  the 
sale  of  the  trust  property"  is  entirely  un- 
authorized. In  the  light  of  the  nature  of 
this  petition,  and  its  object, — te  sell  the  en- 
tire fee  for  the  purpose  of  a  reinvestment  in 
a  permanent  home, — to  hold  that  the  judge 
contemplated  restricting  the  power  of  sale  te 
the  life  estate  would  simply  be  an  absurdity, 
and  would  be  entirely  at  variance  with  the 
clear  and  unmistakable  meaning  of  the  final 
order  that  he  passed  in  the  case.  The  terms, 
then,  "trust  property,**  as  used  in  the  order, 
meant  simply  a  designation  and  identifica- 
tion of  the  particular  thing  involved.  He 
simply  meant  the  land  itself  which  was  en- 
cumbered with  the  trust.  In  the  case  of 
Headen  v.  Quillian,  92  Ga.  220,  it  appears 
that  a  trust  estate  was  granted  by  deed  for 
the  use  of  the  wife  of  the  grantor  for  her  life 
or  widowhood,  and  after  her  death  the  prop- 
erty passed  to  her  children.  In  that  case 
the  fee  in  remainder  was  a  legal  estate, 
which  vested  in  the  children  when  the  deed 
was  executed.  The  trust  only  covered  the 
life  estate  of  the  wife.  The  deed  gave  the 
trustee,  with  tlie  consent  of  the  life  tenant, 
power  to  sell  "said  trust  estate."  It  was 
held  that  this  authorized  a  eale  of  the  entire 
fee.  Chief  Justice  Bleckley,  delivering  the 
opinion  of  the  court,  on  page  222,  says: 
"There  can  be  no  rational  doubt  that  by  the 
terms  'said  trust  estate,'  as  an  object  of  sale, 
the  maker  of  the  deed  intended  and  under- 
stood the  land  itself  which  the  deed  conveyed. 
.  .  .  To  hold  that  he  contemplated  re- 
stricting the  power  of  sale  to  the  estate  for 
life  would  attribute  to  him  a  technical  nar- 
rowness utterly  strange  to  his  thoughts,  and 
at  complete  variance  with  his  real  state  of 
mind."  The  principles  embodied  in  this  de- 
cision, and  in  several  others  by  this  court  to 
like  effect,  is  embodied  in  §  3171,  Civil  Code. 
We  dare  say  that  never  was  an  instance 
where  a  trust  deed  or  other  instrument  lim- 
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ited  the  estate  which  the  trustee  took  for 
life  with  remainder  over,  in  which,  the  trus- 
tee applying  for  and  obtaining  an  order  to 
sell  and  reinvest  the  proceeds,  that  a  sale  of 
the  entire  fee,  and  not  simply  of  the  life  es- 
tate, was  contemplated  both  by  the  applica- 
tion and  by  the  order  of  sale.  It  is  if ue, 
there  are  a  number  of  cases  decided  by  this 
court  in  which  it  has  been  held  that  such 
a  sale  conveyed  only  the  life  estate,  and  not 
the  fee  ,■  but  not  in  a  single  case  that  we  are 
aware  of  has  the  decision  of  the  court  been 
based  upon  the  idea  that  the  purpose,  either 
of  the  applicant  or  the  judge,  was  to  sell 
only  such  interest  in  the  property  as  was  en- 
cumbered with  the  trust.  We  think,  there- 
fore, the  court  below  erred  in  the  conclusion 
that  the  judge,  by  his  order  of  1871,  only  in- 
tended to  direct  a  sale  of  the  trust  or  life 
estate. 

5.  It  is  insisted  for  plaintiffs  that,  before 
jurisdiction  exists  to  sell  the  legal  estate  of 
minors,  there  must  be  a  regular  proceeding 
in  equity.  To  sustain  this  position  the  case 
of  Milledge  v.  Bryan,  49  Ga.  397,  is  cited 
and  relied  upon.  In  that  case  the  trust  had 
ceased,  and  the  legal  estate  in  the  property 
had  vested  in  the  children.  No  interest  in 
the  land  sought  to  be  sold  was  encumbered 
with  any  trust  whatever.  It  was  simply 
held  that  the  judge  of  the  superior  court 
had  no  jurisdiction  to  grant  an  order  in 
chambers  authorizing  a  sale  of  the  whole  es- 
tate, either  to  pay  a  debt,  or  to  raise  money 
to  educate  the  children.  But  Judge  Trippe, 
in  delivering  the  opinion  in  that  case,  from 
which  counsel  make  the  above  quotation,  ex- 
pressly stat^  that  the  orders  were  passed 
by  the  judge  in  chambers  several  years  before 
the  Code  went  into  operation,  and  that  the 
only  authority  that  could  be  claimed  for  the 
power  exercised  by  the  judge  was  the  act  of 
February  20.  1854.  In  reference  to  that  act 
(see  Acto  1853-54,  pp.  59,  60),  it  will  be 
seen  that  the  judges  of  the  superior  courts 
are  authorized,  at  chambers,  where  all  par- 
ties at  interest  are  represented  and  consent- 
ing, and  where  there  is  no  question  of  fact 
in  dispute,  to  appoint  or  remove  trustees, 
and  to  order  the  sale  or  division  of  trust  or 
other  property,  or  the  investment  of  trust 
or  other  funds.  This  act  was  intended  to 
meet  the  decision  in  the  case  of  ArHngton  v. 
Cherry f  10  Ga.  429,  where  it  was  held  that  a 
judge  at  chambers  has  no  power,  upon  peti- 
tion, to  order  a  sale  of  trust  property.  While 
the  terms  of  the  act  do  not  seem  to  restrict 
the  jurisdiction  at  chambers  over  trust  prop- 
erty alone,  but  the  words  "other  property" 
are  used,  yet  this  expression  is  so  indefinite, 
general,  and  uncertain  that  the  court,  hav- 
ing in  view  the  evident  object  of  the  act, 
limited  its  application  in  Milledge  v.  Bryan, 
to  trust  estates  alone.  When  the  first  Code, 
however,  went  into  eifect,  on  the  Ist  of  Janu- 
ary, 1803,  the  law  on  the  subject  was 
changed.  Sections  4883,  4864,  Civil  Code, 
are  not  a  codification  of  the  act  of  1854,  or 
any  other  special  statute  that  we  are  aware 
of.  Section  4863  does  not  leave  it  uncer- 
tain as  to  what  proceedings  may  be  presented 
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to  the  court  by  petition  only;  and  which  are  | 
not  reciuired  to  be  brought  by  regular  bill 
or  petition  in  equity.  It  includes  "all  pro- 
ceedings ex  parte,  or  in  the  execution  of  tho 
protective  powers  of  chancery  over  trust  es- 
tates, or  the  estates  of  the  wards  of  chan- 
cery." In  the  act  of  1854  no  reference  is 
had  specially  to  any  estate  except  trust  es- 
tates. In  the  case  at  bar  the  proceeding  to 
sell  the  property  in  question  was  not  only 
an  ex  parte  one,  but  it  related  also  to  the 
trust  estate,  and,  as  heretofore  shown,  to  the 
estate  of  the  wards  of  chancery.  It  there- 
fore embraces  all  three  of  the  subjects  con- 
templated in  the  above  section  of  the  Code, 
while  either  one  would  have  given  the  court 
jurisdiction  under  the  form  of  procedure 
that  was  had.  When  the  court,  therefore,  in 
Milledge  v.  Bryan,  49  Ga.  397,  called  atten- 
tion to  the  fact  that  the  orders  of  the  judge 
in  question  were  several  years  before  the 
Code  went  into  operation,  it  doubtless  had  in 
mind  the  change  which  the  Code  had  brought 
in  the  old  law;  and  hence  this  decision,  if  it 
has  any  bearing  on  this  case,  is  really  au- 
thority against  the  plaintiff  in  error. 

As  an  original  proposition,  speaking  for 
myself,  I  would  not  be  prepared  to  hold  that 
the  judge  in  this  case  did  not  have  jurisdic- 
tion to  grant  the  order  at  chambers  author- 
izing the  sale  of  this  entire  property,  includ- 
ing the  legal  estate  in  remainder.  Section 
4864  of  the  Civil  Code  expressly  declares 
that  ''the  judge  in  vacation  and  at  chambers 
may  receive  and  act  upon  such  petitions." 
In  the  cases  of  Sharp  v.  Findley,  71  Ga.  666, 
and  Iveraon  v.  Saulahury,  65  Ga.  728,  this 
court,  in  construing  this  section,  held  it  to 
confer  jurisdiction  to  finally  act  at  chambers 
in  proceedings  contemplated  by  this  chapter 
in  the  Code.  In  the  case,  however,  of  Rog- 
ers V.  Pace,  75  Ga.  436,  it  was  held  that  the 
chancellor  had  no  power  to  decree  a  sale  of 
such  a  legal  estate  in  remainder  at  chambers 
in  vacation,  and  that  a  sale  of  the  corpus  un- 
der a  decree  so  rendered  conveyed  only  the 
trust  estate  of  the  life  usee.  The  reasoning 
of  Justice  Blanford  in  Rogers  v.  Pace,  on 
page  438,  seems  conclusive,  as  far  as  it  went ; 
but  it  was  based  solely  upon  the  provisions 
of  §  2327  of  the  old  Code,  which  only  author- 
ized the  sale  of  the  corpus  of  a  trust  estate 
by  order  of  the  judge  in  vacation.  That  sec- 
tion was  evidently  an  effort  to  codify  the  act 
of  1854  above  cited.  No  reference  whatever 
is  made  in  the  opinion  to  provision  of  the 
law  embodied  in  §  4864  of  the  present  Civil 
Code,  and  which  we  think,  beyond  question, 
had  'direct  application  to  just  such  a  proceed- 
ing as  was  had  in  this  case.  We  are  con- 
strained to  believe,  therefore,  that  the  last 
section  cited,  and  other  provisions  in  that 
same  chapter,  were  entirely  overlooked  by 
the  court  when  the  decision  in  Rogers  v. 
Pace  was  rendered.  It  is  true,  Rogers  v. 
Pace  has  since  been  cited  approvingly  by 
this  court  in  other  cases ;  but  we  think,  upon 
a  careful  review  of  all  those  later  cases,  none 
of  them  involve  the  identical  question  now 
under  consideration,  and  which  was  decided 
in  Rogers  ▼.  Pace,  In  East  Rome  Town  Co. 
45  L.  R.  A. 


V.  Cothran,  81  Ga.  359,  the  sale  of  the  legal 
estate  in  remainder  there  declared  invalid 
was  under  an  order  of  court,  upon  the  peti- 
tion of  the  trustee  and  life  tenant,  to  which 
the  remaindermen,  who  were  minors,  were 
never  made  parties.  See  81  Ga.  366.  In 
that  case  it  is  worthy  of  note  that  there  was 
subsequently  an  efforts  by  petition,  to  which 
the  minors  were  parties,  to  ratify  the  sale 
of  their  interest  in  the  land  previously  had. 
The  order  of  ratification  was  granted  at 
chambers.  On  page  367,  Chief  Justice 
Bleckley,  who  delivered  the  opinion,  states 
that  the  order  of  ratification,  though  had  at 
chambers,  might  have  cured  all  defects  in 
the  title,  had  the  judge  not  been  disqualified. 
If  the  judge  had  jurisdiction  to  grant  an  or- 
der of  ratification  at  chambers,  it  seems  to  as 
it  would  necessarily  have  followed  tha^t  he 
would  have  had  like  power  to  grant  the  orig- 
inal order  of  sale  at  chambers,  had  the 
minors  been  properly  made  parties  to  the 
proceedings  and  represented  before  him.  In 
Lamar  v.  Pearre,  82  Ga.  354,  the  trustee  rep- 
resented the  life  tenant  only.  It  was  simply 
held  in  that  case  that  the  interests  of  the  re- 
maindermen were  not  conveyed  by  the  sale 
of  the  trustee  under  proceedings  of  the  court 
to  which  they  were  not  made  parties.  Of 
course,  this  would  have  been  true  whether 
the  order  was  granted  in  term  or  at  cham- 
bers. In  Taylor  v.  Kemp,  86  Ga.  1<6I,  the 
life  tenant  applied  for  and  obtained  an  order 
to  sell  the  entire  fee  in  the  land.  The  ap- 
plication was  made  by  him  as  trustee,  but 
in  point  of  fact  he  was  not  trustee  for  any- 
one, and  the  property  was  not  really  encum- 
bered with  any  trust.  It  does  not  appear  in 
that  case  that  the  remaindermen  were  eveji 
made  parties  to  that  suit.  In  Fleming  v. 
Hughes,  99  Ga.  450,  it  was  decided  that  the 
judge  of  the  superior  court  had  no  power  at 
chambers  to  order  a  sale  of  the  fee  upon  peti- 
tion of  one  who  was  simply  trustee  for  the 
life  tenant.  It  does  not  appear  that  the  re- 
maindermen were  made  parties  to  that  pro- 
ceeding. In  the  case  of  Walker  v.  Pope,  101 
Ga.  665,  there  was  an  attempt  by  one  who 
assumed  to  act  a^  trustee  for  an  adult  life 
tenant  to  sell  the  entire  fee,  including  the 
vested  remainder  of  the  children.  There  was 
no  pretense  that  the  children  were  parties 
to  that  proceeding  and  were  bound  by  it,  but 
it  was  sought  to  bind  them  by  a  sub«tequent 
settlement,  by  their  consent,  with  the  life 
tenant;  and  the  question  in  the  case  was  one 
simply  of  ratification  by  the  remaindermen, 
and  estoppel  as  against  the  rights  of  subse- 
quent innocent  purchasers.  Under  the  view 
we  take  of  this  case,  the  decision  in  Rogers 
V.  Pace,  even  if  correct  law,  does  not  control 
the  main  issue  here  involved.  We  have  in- 
dulged in  criticisms  of  that  case,  and  have 
referred  above  to  the  main  authorities  re- 
lied upon  by  plaintiffs  in  error  to  support 
its  correctness,  with  a  view  of  showing  that 
the  rule  therein  laid  down  should  be  restrict- 
ed to  what  was  actually  decided,  and  not  ex- 
tended so  as  to  further  curtail  the  powers 
of  a  chancellor  over  the  estates  of  his  wards. 
As  far  as  this  court  has  ever  gone  is  to  dc- 
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clare  that  the  chancellor  has  no  power  to 
^rant  at  chambers  an  order  for  the  sale  of 
the  legal  estate  of  minors.  It  has  been  no* 
where  intimated,  that  we  are  aware  of,  in  the 
decisions  of  this  court,  or  in  any  opinion  by 
any  of  its  members,  that  since  the  adoption 
of  the  Code  it  is  necessary  there  should  be 
a  regular  petition  or  bill  in  equity  filed, 
process  attached,  copy  served,  and  all  other 
proceedings  had  as  are  usual  in  ordinary 
suits  in  equity. 

The  question  as  to  whether  or  not  a  court 
of  equity  has  inherent  jurisdiction  to  order 
the  sale  of  the  legal  estate  of  minors  for  the 
purpose  of  reinvestment  is  still  an  open  one 
in  this  state.  We  confess  that,  after  a 
thorough  investigation  upon  this  subject,  we 
have  met  with  considerable  difficulty  in  ar- 
riving at  a  conclusion  entirely  satisfactory, 
and  the  difficulty  has  not  been  completely  re- 
moved by  the  investigation  of  the  numerous 
authorities  bearing  directly  upon  the  sub- 
ject. There  is  a  hopeless  and  an  irreconcil- 
able conflict  of  authority  on  the  question 
among  the  decisions  of  the  courts  of  last  re- 
sort in  the  United  States  as  well  as  among 
the  numerous  text  writers,  and  in  the  courts 
of  England.  From  10  Enc.  PI.  &  Pr.  pp.  733 
■e*  seq.,  we  quote  the  following:  "At  com- 
mon law,  the  guardian  or  trustee  of  an  in- 
fant had  no  right  to  change  the  nature  of  an 
infant's  property  from  realty  to  personalty, 
or  vice  versa;  and  it  is  still  a  disputed  ques- 
tion, upon  which  the  authorities  are  conflict- 
ing whether  even  a  court  of  equity  can  author- 
ize such  a  conversion,  in  the  absence  of  stat- 
utory authority,  and  by  virtue  of  its  general 
jurisdiction  over  the  estates  of  infants,  ex- 
cept for  the  purpose  of  paying  debts,  and  for 
the  maintenance  of  the  infant.  The  jurisdic- 
tion has  been  claimed  and  exercised  in  many 
oases,  the  rule  being  broadly  declared  to  be 
that  chancery  has  jurisdiction  to  order  a  con- 
version of  realty  into  personalty  whenever 
it  clearly  appears  to  be  for  the  infant's  in- 
terest to  make  such  a  conversion.  But  in 
England  and  in  many  American  courts  a 
contrary  doctrine  prevails,  and  it  is  held 
that  a  court  of  equity  has  no  inherent  juris- 
diction to  direct  a  sale  or  mortgage  of  the 
leal  property  of  infants."  As  far  as  our  ex- 
amination of  the  English  authorities  has 
gone,  we  think  that  the  weight  of  them  de- 
nies to  a  court  of  chancery  such  inherent  ju- 
risdiction. But  even  here  we  are  met  with 
conflict,  for,  in  some  of  the  cases  holding  this 
view,  references  are  made  to  other  decisions 
l>y  the  judiciary  of  England  entertaining 
contrary  views.  We  deem .  it  unimportant, 
however,  to  enter  into  a  review  or  a  discus- 
sion of  these  English  authorities;  but  it  is 
well  enough  to  bear  in  mind  a  fact  that  is 
recognized  in  many  text-books  on  the  sub- 
ject, also  in  supreme  court  decisions  of  sev- 
eral states,  and  10  Enc.  PI.  &  Pr.  p.  737,  that 
"the  principal  rea-son  for  denying  this  juris- 
diction in  England  appears  to  have  been  that 
by  changing  the  nature  of  the  minor's  estate 
from  real  to  personal,  or  from  personal  to 
real,  the  rights  of  third  persons,  who  would 
be  entiUed  in  case    of    the    minor's  death. 


would  be  materially  affected,  as  in  that 
country  real  and  personal  property  descend 
in  different  channels,  and  also  because  it 
would  formerly  have  changed  the  infant's 
power  to  make  testamentary  disposition  of 
his  property."  For  those  and  other  reasons 
the  doctrine  has  not  been  followed  in  many 
of  the  states  of  this  Union.  It  has,  however, 
been  followed  in  others,  and,  though  there 
appears  considerable  conflict,  we  think  the 
weight  of  adjudications  on  this  subject  is 
against  the  English  rule.  In  the  case  of  Hale 
V.  Haley  146  111.  227,  20  L.  R.  A.  247,  authori- 
ties upon  this  subject  in  Illinois  and  elsewhere 
were  reviewed,  and  the  court  reached  the  fol- 
lowing* conclusion :  "The  power  of  courts  of 
chancery,  by  virtue  of  their  general  juris- 
diction over  the  estates  of  infants,  to  author- 
ize the  conversion  of  their  real  estate  into 
personatty  when  it  is  clearly  foij  their  inter- 
est that  such  conversion  should  be  made,  is 
not  only  supported  by  the  general  current  of 
authority  in  this  country,  but  is  so  thorough- 
ly settled  by  the  former  decisions  of  this 
court  as  to  be  no  longer  open  to  question  in 
this  state."  In  the  case  of  Goodman  v.  Win- 
ter, 64  Ala.  411,  38  Am.  Rep.  13,  Is  the  fol- 
lowing  ruling:  "In  this  state  the  chancery 
court,  by  virtue  of  its  general  jurisdiction 
over  infants  and  their  estates,  has  power  to 
decree  the  sale  of  an  infant's  lands,  whether 
held  under  a  deed  or  will,  having  regard  to 
the  necessities  and  interest  of  the  infant; 
and  this  jurisdiction  extends  to  contingent 
estates,  or  estates  held  in  remainder,  though 
it  may  be  more  sparingly  exercised."  It  will 
be  seen  from  the  able  opinion  rendered  in 
that  case  by  Brickell,  Ch.  J,,  that  the  doc- 
trine announced  was  based  upon  the  inherent 
jurisdiction  of  a  court  of  equity,  upon  which 
rested  the  power  and  duty  of  the  court  to 
protect  infants,  to  take  care  of  and  preserve 
their  estates  while  under  disability  debar- 
ring them  from  the  administration  of  the 
property;  and  a  discussion  is  likewise  en- 
tered into  why  a  different  rule  prevtiilB  in 
England.  The  same  doctrine  is  announced 
in  Thorington  v.  Thorington,  82  Ala.  489; 
(rassenheimer  v.  Oassenheimer,  108  Ala.  651. 
This  inherent  jurisdiction  of  a  court  oi  chan- 
cery is  recognized  and  affirmed  by  Chancellor 
Kent  in  Re  Salisbury,  3  Johns.  Ch.  348,  and 
Hedges  v.  Riker,  5  Johns.  Ch.  163,  and  in 
Snowhill  V.  Snotohill,  2  N.  J.  Eq.  30.  In  the 
case  of  Bulow  v.  Wiite,  3  S.  C.  N.  S.  321,  it 
is  declared  that  it  is  not  disputed  that  the 
court  of  chancery  has  the  power  to  sell  and 
convey  the  estate  of  an  infant,  and  that,  how- 
ever doubtful  it  may  at  one  time  have 
been  considered,  it  is  now  too  firmly  estab- 
lished to  be  shaken,  and  that  the  exercise  of 
this  jurisdiction,  through  the  process  of  pe- 
tition, however  originating,  has  been  sanc- 
tioned and  confirmed  by  long-established 
practice,  and  that  the  right  of  the  court  in 
this  respect  is  no  more  to  be  disputed  than 
its  right  to  order  the  sale  of  property  for  in- 
vestment under  the  more  expensive  procedure 
by  bill.  See.  also  Bulow  v.  Buckner,  Rich. 
Eq.  Cas.  401.  Such  general  jurisdiction  was 
also  recognized    by  the    supreme    court    of 
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North  Carolina  in  the  case  of  Sutton  ▼. 
Schontoald,  86  N.  C.  198,  41  Am.  Rep.  455 ; 
also  in  the  cases  of  Rowland  v.  Thompson,  73 
N.  C.  504;  Myriok  v.  Jacks,  33  Ark.  425. 
We  call  atten^non  to  the  above  authorities  as 
a  few  of  those  in  this  country  that  do  not 
recognize  the  general  doctrine  in  Kngland, 
and  while  there  is  considerable  conflict,  as 
above  indicated,  between  those  and  the  de- 
cisions of  other  courts,  we  think  the  deci- 
sions recognizing  this  general  inherent  power 
in  a  court  of  equity  rest  upon  the  sounder 
reason  and  the  wiser  policy. 

It  is  true  that  in  many  states  the  question 
is  of  no  importance,  from  the  fact  that  the 
subject  is  regulated  by  srtatute.  Prior  to  the 
passage  of  the  act  of  November  11,  1889  (see 
Civil  Code,  §  2545),  the  ordinary,  in  this 
state,  had  the  authority  to  grant  to  the 
^ardian  of  a  minor  child  an  order  amthoriz- 
ing  the  guardian  to  sell  unproductive  real 
estate  belonging  to  the  ward,  for  the  pur- 
pose of  reinvesting  the  proceeds  of  the  sale 
m  other  and  productive  property.  See  Craw- 
ford V.  Broomhead,  97  Ga.  614.  It  follows, 
therefore,  when  the  orders  for  the  sale  of 
this  trust  proper ty«  in  1869  and  1871,  were 
passed,  the  act  of  December  21,  1827  (Cobb, 
Big.  pp.  325,  326) ,  authorizing  a  sale  of  real- 
ty belonging  to  orphans,  was  in  force,  though 
we  believe  the  same  was  not  embodied  in  the 
Code.  We  do  not  mean  to  say,  therefore,  that 
there  was  in  equity,  or  in  the  judge  of  the 
superior  court  of  this  state,  any  inherent  ju- 
risdiction simply  to  sell  the  legal  estate  of 
a  minor  for  the  purpose  of  reinvestment, 
prior  to  the  act  of  1889,  provided  the  appli- 
cation urged  no  equitable  reason  for  the  sale, 
and  attempted  to  accomplish  no  more  than 
what  the  court  of  ordinarv  clearly  had  ju- 
risdiction over.  But  that  is  not  the  case  we 
are  now  considering.  It  should  be  borne  in 
mind  that  this  wafi  not  an  application  simply 
to  sell  the  real  estate  of  minors.  There 
was  involved  in  the  matter  an  equitable  es- 
tate, tx)  wit,  a  trust  estate,  over  which  no 
court  had  any  jurisdiction  except  the  supe- 
rior courts  of  this  state.  The  object  of  the 
application  (and,  indeed,  it  was  the  prime 
object  for  the  appointment  of  a  trustee)  was 
to  bring  about  a  sale  of  the  entire  fee  in  thia 
property,  including,  not  only  the  legal  estate 
of  the  minors,  but  also  the  equitable  estate, 
in  whi<^  they  likewise  had  a  benefidal  inter- 
est. Manifestly,  the  court  of  ordinary  had 
no  iurisdiction  whatever  in  regard  to  the 
equitable  estate.  To  have  applied  simply  to 
the  court  of  ordinary  for  direction  to  sell  t^e 
fee  in  remainder  in  the  property  could  not 
have  accomplished  the  purpose  of  the  peti- 
tion. On  the  other  hand,  to  have  applied 
alone  to  the  judge  of  the  superior  court  for 
an  order  to  sell  the  trust  estate,  only,  would 
equally  have  failed  in  bringing  about  results 
that  were  manifeetJy  for  tiie  interest  of  the 
beneficiaries;  for  it  would  simply  have  been 
an  absurdity  to  have  asked  permission  to 
sell  a  life  estate  in  property  which  was  bring- 
ing no  income,  with  the  view  of  raising  pro- 
ceeds sufficient  to  invest  in  property  that 
would  be  sufficiently  productive  to  support 
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the  beneficiaries.  Besides,  the  ordinary  had 
no  authority  to  direct  a  private  sale,  which 
was  desired  to  be  accomplished  in  this  par- 
ticular case.  Here  was  a  case,  then,  in- 
volving a  matter  over  which  equity  clearly 
had  jurisdiction;  and  this  fact  would  give 
jurisdiction  over  other  things  connected  with 
the  equitable  relief  sought,  although  the 
court  would  not  consider  such  other  matters, 
taken  singly  and  alone,  and  not  accompanied 
with  any  element  in  the  case  looking  to  equi- 
table relief.  Even  the  strongest  authori- 
ties denying  chancery  jurisdiction  to  order 
the  sale  of  the  legal  estate  of  minors  recog- 
nize the  fact  that  under  such  circumstances, 
especially  where  the  rights  of  third  parties 
are  involved,  such  sales  could  be  legally  had. 
For  instance,  where  the  minors  are  tenants 
in  common  with  other  parties,  the  legal  es- 
tate of  the  minors  in  such  property  may  be 
sold,  and  thus  converted  into  money,  upon 
the  application  of  the  other  tenants  in  com- 
mon desiring  partition.  In  this  case  there 
was  another  tenant  in  common  witJi  the 
minors,  to  wit,  their  mother.  The  very  pur- 
pose of  the  conveyance  of  the  land  to  them 
was  that  they  might  be  provided  with  main- 
tenance and  support,  and  yet  the  property 
was  in  such  condition  that  neither  the 
mother  nor  the  children  could  enjoy  any  ben- 
efits even  of  the  life  estate  without  a  sale  of 
the  entire  fee.  The  case  might  have  been 
different,  had  the  minors  no  interest  what- 
ever in  the  life  estate;  but  where  they  not 
only  own  the  legal  estate  in  remainder,  but 
are  likewise  beneficiaries  of  the  life  estate, 
and  it  is  shown  to  be  absolutely  to  their  in- 
terest, and  even  neces.«niry  to  provide  lor 
them  support,  maintenance,  and  a  home,  to 
sell  the  entire  fee,  including  both  th^r  legal 
and  equitable  estates,  we  can  see  no  reason 
why  a  chancellor  (in  this  sta^te,  the  judge  of 
the  superior  court)  would  not  have  the  pow- 
er, under  the  general  inherent  jurisdiction 
of  courts  of  equity  over  the  esta4«8  of  minors, 
and  the  interests  of  the  wards  of  chancery, 
when  before  them,  to  entertain  jurisdiction 
and  grant  the  relief  prayed.  This  is  not. 
therefore,  a  case  in  which  the  abstract  doe- 
trine  above  referred  to,  that  no  such  inherent 
power  exists  in  reference  to  a  sale  of  the 
legal  estates  of  minors,  obtains;  but  we 
think,  under  its  peculiar  facts,  it  is  to  be 
clearly  distinguished  from  all  those  cases  in 
which  this  doctrine  is  recognized  and  en- 
forced. For,  if  the  superior  court  had  not 
the  jurisdiction  in  this  case,  then  these  plain- 
tiffs in  error  were  absolutely  without  any 
remedy  whatever  in  any  court  of  the  state  to 
obtain  the  relief  which  the  petition  of  the 
trustees  showed  their  distressed  condition  at 
the  time  demanded.  We  think  it  clearly  a 
case  where,  under  the  broad  and  comprdien- 
sive  powers  of  a  court  of  equity  over  the 
estates  of  orphans  and  minors,  the  granting 
of  the  relief  sought  was  within  this  inherent 
jurisdiction  of  the  court. 

6.  We  will  now  consider  the  question  as 
to  whether,  under  the  facts  of  this  case,  the 
order  of  May  12,  1871,  authorizing  a  sale  of 
the  property    in    question,  was    granted  is 
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term  or   at  chambers.     The   petition   of  the 
trustee  and  life  tenant  for  the  sale  of  the 
property  had  entered  upon  its  back,  "Janu- 
ary Adjourned  Term,  1871."     The  order  of 
sale  granted  by  the  judge  was  signed  by  him 
as    ** Judge   of  the    Superior    Courts  of  the 
Home  Circuit,  January  Adjourned  Term,  May 
12th,  1871."     It  was  evidently  the  intention 
of  the  petitioners  that  their  suit  should  be 
considered  a  term  proceeding,  and  when  the 
judge    signed    the   order    he  manifestly  re- 
garded it  as  a  proceeding  in  term.     It  fur- 
ther appears  that  on  the  date  of  this  order 
the  court  was  actually  in  session,  and  did 
not  finally  adjourn  until  the  7  th  day  of  June 
following.     Before  its  final  adjournment  the 
entire  proceedings   were  recorded    upon  the 
minutes  of  the  court.     These  facts,  in  the  ab- 
sence of  any  proof  to  the  contrary,  ar^  cer- 
tainly sufficient  to  authorize  the  conclusion 
that  this  order  was  granted  during  a  regu- 
lar term  of  the  court,  in  open  court,  while  it 
was  actually  in  session.     It  is  this  open  pro- 
ceeding during  a  regular  session  of  the  court 
that  distinguishes  actions  at  term  from  such 
ae  are  had  in  vacation  and  at  chambers.     It 
is  insisted,  however,  that  as  the  petition  was 
never  filed,  the  ca^  not  regularly  docketed, 
no  process  attached,  and  the  order  directed 
a  record   of   the    proceedings   as  is  usually 
done  in  matters  decided  at  chambers,  these 
facts  conclusively  demonstrate  that  this  was 
a  chambers  proceeding.     It  was  decided  in 
the  case  of  McGowan  v.  Lufhurrow,  82  Ga. 
524,  that  the  decree  in  that  case,  under  the 
facts  reported,  was  passed  in  term  time,  and 
not  at  chambers.     The    original    record    in 
that    case,    which    we  have   just  examined, 
shows  that  there  was  no  prayer  for  process 
in  the  petition;  no  process  attached  to  it; 
the  petition  was  not  filed  until  the  very  day 
the  order  was  granted;   there  was  no  ver- 
dict  of   a   jury;  the    petition     itself    was 
hacked,    "In     Chatham    superior    court,    in 
chambers;"  and  the  order  of  the  judge  had 
the    following    caption:     "Ex    parte    Mary 
G.  Lufburrow,  Executrix,  ei  al.  In  Chath(am 
superior  court,  in  chambers."    It  is  true,  it 
further  appeared  in  that  ease,  by  oral  testi- 
mony, that  this  order  was  actually  granted 
in  open  court  during  the  term ;  but  that  oral 
testimony  is  not  stronger  than  the  record  in 
this  case,  which,  in  effect,  declares  the  order 
now  in  question    was    actually   granted  in 
term.       There  may  be  some  question  as  to 
whether  one  would  be  allowed  by  parol  tes- 
timony to  contradict  the  record  of  the  court, 
but  it  will  certainly  be  presumed  that  the 
record  speaks  the  truth,  until  the  evidence 
is  clear  and  positive  to  the  contrary.     It  is 
insisted,  however,  that  this  case  of  McOowan 
V.  Lufburroto  is  based  upon  special  statutory 
provisions,    as   embodied    in  §    4855  of  the 
present  Civil  Code,  which  relates  to  proceed- 
ings by  executors  when  it  becomes  impossible 
to  carry  out  any  last  will  and  testament. 
It  will  be  seen,  however,  both  from  the  facts 
in  the  McOouoan  C<i8e,  and  from  the  opinion 
and  reasoning  of  the  court,  that  the  proceed- 
ing was  not  based  upon  this  section  of  the 
Code.     It  is  true,  the  petition  was  by  an  ex- 
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ecutor,  but  it  was  for  the  purpose  of  selling 
the  portion  of  the  legal  estate  of  minors  de- 
vised to  them  under  the  will,  in  order  to  pay 
off  debts  created  by  the  life  tenant.     It  is 
true,  it  appeared  in  the  testimony  that  some 
small  portion  of  those  debts  was  chargeable 
against  the  estate.     The  bulk  of  them,  how- 
ever, were  debts  of  the  life  tenant.     There 
was  no  pretense  that  for  any  reason  it  was 
impossible  to  execute  the  will ;  for  that  will 
directed,  in  the  first  place,    that   the  debts 
should  be  paid.     On  page  532,  Justice  Sim- 
mons expressly  bases  the  authority    of    the 
court  to  act  in  granting  its  order  of  sale  up- 
on §§  4221  and  4222  of  the  old  Code   (§§ 
4863  and  4864  of  the  present  Civil  Code). 
The  court  doubtless  went  upon  the  idea,  as 
intimarted  by  Chief  Justice  Bleckley  in  Blake 
V.  Black,  84  Ga.  399,  and  by  Chief  Justice 
Jackson  in  Sharp  v.  Findley,  71    Ga.    666, 
that  executors  are  trustees,  and  that  in  one 
sense  that  was  a  trust   estate,    because  the 
will  is  a  great  trust  conveyed  to  the  execu- 
tor, and  hence  the  court  had  jurisdiction  of 
that  matter,  not  by  virtue  of  §  4855,  but  un- 
der §§  4863  and  4864  of  the  Code;  and,  bear- 
ing in  mind,  that  this  court  had  previously 
decided  a  legal  estate  in  remainder  of  minors 
could  not  be  ordered  sold  at  chambers,  it  was 
a  material  question  in  the  Lufhurrow  Case 
as  to  whether  the  order  of  sale  was  granted 
at  chambers  or  in  term.     However  that  may 
be,  the  question  was  directly  made  and  di- 
rectly decided,  that,  under  the  facts  of  that 
case,  the  final  action  of  the   judge  was  had 
during  term;  and  not  In  vacation.    In  the 
McGowan  Case  (see  82  Ga.  534,  it  was  de- 
cided that,  under  the  provisions  of  9  4221  (§ 
4863  of  the  present  Civil  Code),  it  was  not 
necessary  to   file  an   ex  parte  petition   any 
number  of  days  before  the  term,  as  that  sec- 
tion prescribes  no  time  wherein  a  petition  of 
this  character  should  be  filed.     The    court 
further  held  in  that  case  that,  even  if  the 
omission  to  file  the  petition  had  been  irregu- 
lar, it  would  not  have  made  the  decree  en- 
tered thereon  void.     See  also  Dean  v.  Cen* 
tral  Cotton  Press  Co.  64  Ga.  670;  Southern 
Marble  Co.  v.  Stegall,  90  Ga.  237.     In  the 
last  case  cited,  it  is  true,  the  suit  was  by  an 
executor,  and  based  upon  an  impossibility  to 
carry  out  the  will ;  but  it  is  clearly  indicated 
in  that  case  that  it  was  a  term  proceeding, 
and  the  fact  that  there  was  a  failure  to  at- 
tach process  to  the  petition,  and  the  failure 
to  file  the  same,  did  not  vitiate  the  proceed- 
ing, or  make  it  one  at  chambers.     Consider- 
able stress  is  laid  in  this  case  on  the  fact 
that  the  judge,  in  his  order  authorizing  a 
sale  of  this  property,  also  directed  a  record 
of  the  proceedings,  thus  indicating  an  inten- 
tion to  comply  strictly  with  the  act  of  Feb- 
ruary 20,  1854,  authorizing  a  sale  of  trust 
estates  at  chambers.    In  iftie  ease  of  South- 
em  Marble  Co.  v.  Stegall,  90  Ga.  241,  a  sim- 
ilar order  was  granted  with  reference  to  a 
record  of  the  proceedings  in  that  case;  so  it 
seems  to  be  not  an  unusual  thing  for  such 
orders  to  be  given  in  cases  decided  at  term. 
In  the  case  at  bar  there  appears  a  special 
reason  for  granting  this   order.    The   peti- 
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tion  had  reference  to  a  suit  in  equity  had  in 
Clarke  superior  court,  which  fixed  the  title 
to  this  property  in  Mrs.  Ralls  and  her  chil- 
dren. It  was  desired,  not  only  that  the 
pleadings  should  be  recorded,  but  also  that 
the  bill  and  decree  in  Clarke  superior  court 
should  likewise  be  entered  of  record;  and 
hence  a  special  order  was  prayed  for  and 
granted  for  this  purpose.  Counsel  for  plain- 
tiflfs  in  error  rely  upon  a  dictum  by  Chief 
Justice  Jackson  in  Sharp  v.  Findley,  71  Ga. 
663,  in  which  it  is  stated  that  there  was  no 
regular  bill  in  equity  filed  and  served  accord- 
ing to  law,  and  that  the  case  may  be  consid- 
ered as  one  at  chambers.  In  that  very  con- 
nection, however,  the  chief  justice  stated 
that  the  order  was  actually  passed  in  term. 
On  page  668  (4)  the  proceeding  is  clearly  re- 
garded as  one  in  term,  and  the  court  simply 
decided  that  this  fact  would  not  render  the 
decree  less  effectual  than  if  passed  at  cham- 
bers. Even  if  the  facts  of  this  case,  with  ref- 
erence to  the  granting  of  this  order,  are  open 
to  two  constructions, — one,  that  it  was 
granted  in  term,  and  the  other,at  chambers, 
— ^**it  is  our  duty,  in  favor  of  jurisdicftion  to 
pa«s  the  oi'der  and  the  proper  exercise  of  the 
same,  to  adopt  that  construction  which 
treats  the  order  as  completely  legal,  rather 
than  that  which  would  hold  it  partially  il- 
legal, and,  to  that  extent,  void  or  voidable." 
Lamar  v.  Pearre,  82  Ga.  360. 

7.  The  more  especially  should  such  a  con- 
struction be  adopted  and  enforced  when  we 
consider  the  fact  that  the  rights  of  innocent 
purchasers  are  involved.  Equity  is  always 
loath  to  interfere  with  such  rights,  and 
courts  "have  gone  far  to  protect  such  pur- 
chasers, even  when  they  held  under  doubtful 
or  irregular  sales,  or  defective  or  incorrect 
judgments  of  courts  having  jurisdiction  of 
the  subject-matter."  Sharp  v.  Findley^  71 
Ga.  667,  668;  Schley  v.  Brown,  70  Ga.  64; 
McQowan  v.  LufhurroWy  82  Ga.  534.  There 
is  no  question,  from  this  record,  that  the  par- 
ties under  whom  these  defendants  claim  are 
innocent  purchasers,  for  value,  of  the  prop- 
erty in  dispute.  There  was  some  testimony 
that  some  of  these  plaintiffs,  while  minors, 
knocked  down  a  portion  of  a  wall  that  the 
original  purchaser  was  undertaking  to  erect 
upon  the  property;  but  this  was  evidently 
alter  the  purchase,  and  after  the  vendee 
commenced  to  improve  the  property  he  had 
innocently  and  in  good  faith  bought.  The 
petition  for  the  sale  of  this  property  was 
brought,  not  only  by  the  tnistee,  but  by  the 
mother  of  these  plaintiffs.  It  presented  a 
case  of  absolute  necessity  for  the  sale  of  the 
entire  property  in  order  to  provide  for  them 
the  necessaries  of  life,  and  to  procure  for 
them  a  home  or  farm  from  which  they  could 
make  a  support.  While  equity  regards  a 
minor  as  a  privileged  person,  and  should 
vigilantly  protect  and  guard  his  rights  in 
every  proceeding  that  involves  his  interests, 
yet,  when  the  minor  is  properly  represented 
in  court,  and  it  has  jurisdiction  over  his  per- 
son and  the  subject-matter,  the  law  will  al- 
ways presume  that  the  chancellor  acted 
wisely  and  in  the  full  discharge  of  his  duty 
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with  reference  to  the  estate  of  his  ward. 
Neither  principles  of  law,  equity,  nor  jus- 
tice would,  in  such  a  case,  tolerate  setting 
aside  the  judgment  for  any  mere  irregular- 
ity, especially  when  the  effect  of  such  & 
course  would  be  to  deprive  the  innocent  not 
only  of  the  property  they  purchased,  but  of 
improvements  placed  thereon  enhancing  it 
perhaps  tenfold  in  value.  We  do  not  think 
there  was  really  any  defect  attending  the 
granting  of  this  order  by  the  judge  on  May 
12,  1871,  and,  even  if  there  was,  that  it  was 
a  mere  irregularity,  which  did  not  render 
void  the  judgment  of  the  court.  We  there- 
fore conclude  that  whatever  title  the  plain- 
tiffs had  to  the  property  sold  under  this  or- 
der was  devested  by  virtue  of  this  sale,  and 
that,  therefore,  there  can  be  no  recovery,  un- 
der the  facts  of  this  case,  of  this  portion  of 
the  premises  in  dispute. 

8.  The  title  to    the   Wadsworth    triangle, 
however,  stands  upon  an  entirely  different 
footing.     This  property  was  sold  under  an 
order  of  court  granted  on  July  20,  1869,  upon 
a  petition  filed  by  Mrs.  Sarah  Ann  C.  RalU. 
In  that  petition  she  alleged  that  her  father. 
J.  C.  Branch,  had  held  the  property  in  trust 
for  her  separate  use.    No  allusion  whatever 
was  made  in  it  to  her  children.     The  father 
having  died,  she  pitayed  the  a/ppointment  of  a 
trustee   as  his   successor,   and    that  he  be 
clothed  with  the  legal  title  to  the  property. 
She  asked  that  the  same  be  sold,  a  cheaper 
residence  bought,  and  so  much  of  the  surplus 
as  was  needed  applied  to  buy  necessaries  for 
herself  and  children.     A  trustee  was  accord- 
ingly appointed,  and  an  order  for  the  sale 
granted.     The  purchaser  at  the  sale  under 
this  order    acquired   all   title,   rights,  and 
equities  in  the  land  which  were  owned  by 
Mrs.  Ralls.    After  this  sale,  Mrs.  Ralls,  for 
herself   and   children,    brought   her  bill  in 
Clarke  superior  court.     She  states  in  her  bill 
that  her  father,  J.C.Branch,  had  repeatedly, 
in  the  presence  of  witnesses,  expressed  his 
intention  and  purpose  to  convey  in  trust  to 
complainant,  for  the  benefit  of  herself  and 
children,    said    property,    according   to   the 
terms  of  a  trust  deed  executed  by  him  to  one 
George  S.  Black  on  November  24,  1860.    It 
further  appears  from  her  petition  that  a  por- 
tion of  the  purchase  money  paid  by  Branch 
for  the  property  was  her  individual  money, 
previously  advanced  by  her  father  as  part  of 
her  share  of  his  estai^.     The  verdict  of  the 
jury  rendered  at  the  February  term,  1879. 
was  that  Branch  did  purchase  of  A.  Shorter, 
and  give  to  the  said  Sarah  Ann  C.  Ralls,  the 
land  in  question,  that  Mrs.  Ralls  had  since 
been  in  possession  thereof,  and  that  the  land 
had  been  paid  for  by  Branch  in  part  with 
her  money  which  he  had  before  given  her. 
The  verdict  further   specified   that  Branch 
had  intended  to  convey  said  land  to  her  and 
her  children  under  the  same  terms  and  limi- 
tations in  the  trust  deed  to  Black,  and  had 
frequently  so  expressed  himself.    The  jury 
thereupon  found  the  title  vested  in  the  said 
Sarah  Ann  C.  Ralls  and  her  ohildren.  and 
that  the  executor  execute  to  Jones,  in  trust 
for  them,  a  deed  of  conveyance  under  the  same 
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terms  and  limitations  as  wer^  contained  in 
the  Black  deed.  Here,  then,  are  two  pe- 
titions filed  by  Mrs.  Ralls,  in  one  of  which 
rhe  alleged,  in  effect,  the  property  belonged 

10  her  by  virtue  of  a  gift  from  her  father. 
In  the  other  she  alleged,  and  the  jury  so 
found,  that  it  was  given  to  her,  but  that  it 
was  the  intention  of  tlie  father  to  convey  it 
to  her  and  her  children  in  accordance  with 
the  terms  of  the  Black  deed.  This  Black 
tleed,  however,  was  not  executed  until  1800, 
— about  ten  years  after  the  parol  gift  to 
Mrs.  Ralls.  There  is  but  one  way  in  which 
the  two  petitions  can  be  reconciled,  and  it 
^eems  to  us  a  legitimate  construction  to 
place  upon  them,  and  the  only  one  that  can 
Ite  placed  without  imputing  falsehood  to  the 
petitioner:  The  property  was  given  to  her, 
and  she  was  put  in  possession  thereof,  about 
the  year  1849  or  1850.  No  mention  was 
then  made  of  the  children.  He  afterwards 
--aid  that  he  intended  to  convey  the  land  to 

11  er  and  her  children,  just  like  he  had  con- 
veyed the  property  in  the  Black  deed;  but  a 
<lecIaration  of  that  intention  was  not  made 
i»ntil  after  the  execution  of  the  Black  deed, 
and  which  was  ^ome  ten  years  after  the  parol 
t'ift  to  Mrs.  Ralls.  Either  Mrs.  Ralls  or  her 
liusband,  by  virtue  of  his  marital  rights, 
clearly  had  an  equity  in  this  land,  and  a 
right  supported  by  something  else  besides  a 
mere  parol  gift  for  love  and  affection.  A 
[portion  of  the  premises  was  bought  with  her 
(•wn  money,  and,  upon  the  strength  of  the 
gift,  either  she  or  her  husband  made  A^alu- 
able  improvements  upon  the  land,  and  re- 
mained in  possession  thereof  for  nearly 
twenty  years.  But  what  equity  did  the 
t-hildren  have  in  the  land?  Upon  what 
<'laim  of  right  or  title  could  they  have  based 
a  proceeding  at  any  time  prior  to  the  decree 
of  Clarke  superior  court,  had  in  1870,  to  re- 
'•over  from  Mrs.  Ralls  the  premises  in  dis- 
pute? All  that  their  claim  could  have 
been  founded  upon  was  a  parol  understand- 
ing or  declaration  made  by  their  grandfather 
ingrafting  a  trust  upon  the  land  in  their 
favor  after  he  had  parted  with  all  equity  to 
it  by  a  gift  to  their  mother.  Out<?ide  of  the 
pleadings,  to  which  we  have  referred,  insti- 
tuted by  their  mother,  there  is  absolutely 
nothing  in  this  record  to  support  even  such 
a  claim.  The  will  executed  by  Branch 
mentions  advances  that  he  had  made  to  his 
children,  and,  among  them,  property  to  the 
amount  of  several  thousand  dollars  made  to 
Mrs.  Ralls ;  but  nowhere  in  that  will  does  he 
refer  to  the  premises  in  dispute,  or  to  any 
property  which  he  intended  to  convey  to  Mrs. 
Halls  and  her  children.  The  parol  testi- 
mony introduced  on  the  trial  of  this  case 
fails  to  disclose  even  such  a  purpose  on  his 
part,  and  the  testimony  of  the  witnesses 
%vith  reference  to  improvements  is  to  the 
effect  that  these  improvements  were  placed 
iipon  the  premises  by  the  husband  of  Mrs. 
Kails.  It  is  true,  by  virtue  of  the  record  of 
Clarke  superior  court,  the  children  acquired 
an  interest  in  this  land,  including  a  legal 
estate  to  the  fee  in  remainder  thereto;  but 
the  purchaser  of  the  Wadsworth  triangle 
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was  not  a  party  to  this  proceeding,  nor  does 
he  claim  under  any  sale  based  upon  that  de- 
cree. We  must  therefore  determine  the 
rights  of  those  parties  by  the  condition  of 
things  that  existed  when  the  Wadsworth 
triangle  was  sold,  in  1869.  When  this  sale 
took  place,  it  is  not  pretended  that  there 
was  anything  whatever  to  put  the  purchaser 
on  notice  of  any  claim  which  these  children 
had  to  the  land.  All  rights  they  acquired 
thereto  w^ere  by  virtue  of  a  decree  of  court 
granted  subsequently  upon  the  petition  of 
their  mother,  and  based,  at  that,  not  upon 
any  real  equity  they  had  in  the  land,  but 
purely  and  simply  upon  a  declaration  made 
by  the  original  owner  after  he  had  given  the 
land  to  their  mother.  Even  if  this  declara- 
tion had  been  made  in  writing,  it  could  not 
have  operated  to  have  conferred  a  valid  legal 
title  upon  these  plaintiffs.  See  Lemon  v. 
Wright,  31  Ga.  317.  Much  less  could  a 
trust  in  land  be  thus  set  up  by  parol.  Un- 
der the  facts  in  this  case,  therefore,  we  think 
that  when  the  sale  of  this  Wadsworth  tri- 
angle was  had,  in  1809,  Mrs.  Ralls  had  an 
equity  in  the  land  at  least  superior  to  that 
of  her  children,  and  she  could  have  then  suc- 
cessfully defended  any  action  which  might 
have  been  instituted  by  them  against  her  for 
the  recovery  of  amy  interest  in  the  premises. 
If  this  be  true,  then  it  necessarily  follows, 
a  fortiori,  that  an  innocent  purchaser  of  hei* 
interest,  without  any  knowledge  whatever  of 
the  children's  equity  or  claim,  acquired  by 
that  purchase  a  title  superior  to  any  claim 
of  these  plaintiffs.  It  appears  further  from 
the  record  in  this  case  that  the  possession  by 
the  mother  of  the  property  in  dispute  cov- 
ered a  period  of  about  twenty  years  prior  to 
the  decree  of  court  creating  the  trust  estate 
in  favor  of  herself,  with  fee  in  remainder  to 
the  children.  Under  §  3571  of  the  Civil 
Code,  exclusive  possession  by  a  child  of  land 
belonging  originally  to  the  father,  without 
payment  of  rent,  for  the  space  of  seven  years, 
creates  conclusive  presumption  of  a  gift. 
Between  January  22,  1852,  and  the  adoption 
of  the  Code  of  January  1^  1863,  there  seems 
to  have  existed  no  law  in  this  state  allow- 
ing an  adverse  possession  on  occupancy  alone 
to  ripen  into  a  title;  and  the  section  cited, 
as  well  as  sections  on  the  subject  of  twenty 
years'  prescriptive  title  and  seven  years'  un- 
der color  of  title,  as  they  now  exist  in  our 
law,  became  of  force  by  adoption  of  the  first 
Code.  While  this  is  true,  however,  it  does 
not  follow  that  these  provisions  of  the  Code 
do  not  relate  back  to  a  prior  possession.  In 
the  case  of  Shiels  v.  Roberts,  64  Ga.  372,  373, 
this  court  applied  the  rule  of  twenty  years' 
possession  to  a  case  where  such  possession 
commenced  prior  to  the  adoption  of  the 
Code;  and  it  was  ruled  that  it  was  compe- 
tent for  the  legislature  to  take  into  account 
the  past  possession,  and  to  tack  that  to  the 
future  possession  to  make  the  twenty  years. 
We  do  not  see  why  a  like  rule  would  not  ap- 
ply to  a  presumption  of  gift  arising  out  of 
the  possession  by  a  child  for  seven  years. 
But,  however  this  may  be,  as  above  indi- 
cated, apart  from  this  question  of  prescrip* 
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tion,  there  was  a  complete  equity  outstand- 
ing against  the  claim  of  title  set  up  by  the 
plaintiffs  in  error.  It  is  true  that  by  virtue 
of  his  marital  rights  the  husband  of  Mrs. 
Halls  may  have  ac<juired  this  title,  but,  as 
to  the  particular  piece  of  land  in  question, 
the  defendant,  not  claiming  under  the  same 
original  grantor  with  the  plaintiff,  had  a 
right,  as  a  defense  againjst  plaintiffs'  action, 
to  show  an  outstanding  title  or  equity  su- 
perior to  that  set  up  by  plaintiffs.  The 
weight  of  authority  is  to  the  effect  that  such 
outstanding  title  cannot  be  shown  where  the 
plaintiff  and  defendant  claim  under  the  same 
original  grantor,  and  where  the  defendant 
fails  to  connect  himself  with  such  outstand- 
ing title;  and  there  is  no  conflict  in  author- 
ity on  the  proposition  that  this  defense  is 
allowed  in  an  ejectment  case  when  the  par- 
ties do  not  claim  title  from  the  same  original 
source.  It  is  further  insisted  that  the  de- 
cree of  Clarke  superior  court  rendered  in 
1871  related  back  to  the  parol  gift  by  Branch 
in  1849  or  1850,  and  thaft,  therefore,  these 
plaintiffs  had  a  title  paramount  to  that  of 
the  defendant,  even  aa  to  this  partic\ilar  part 
of  the  property  now  under  consideration. 
It  is  true  that  their  title  does  thus  relate 
back,  in  so  far  as  are  concerned  the  rights 
of  all  who  were  parties  to  the  proceeding  in 
which  said  decree  was  rendered ;  but  it  would 
certainly  be  a  dangerous  precedent  to  hold 
that  such  a  decree  was  binding  upon  inno- 
cent purchasers  who  were  not  parties  to  the 
case,  and  to  apply  to  them  a  judgment  of 
the  court,  which  they  could  have  successfully 
resisted,  under  the  facts  in  this  record,  had 
they  been  parties  to  tha  proceedings.  The 
coDclusdon,  therefore,  is  that,  before  the 
plaintiffs'  rights  were  esrtablished  by  the  de- 
cree of  Clarke  superior  court,  a  sale  by  their 
mother,  or  her  trustee,  of  the  Wadsworth  tri- 
angle, precluded  them  from  any  recovery  of 
this  property,  or  from  asserting  any  rights 
thereto,  against  those  who  had  innocently 
purchased  it  without  knowledge  of  their 
equity,  if  any  they  ever  had. 

The  above  views  render  it  entirely  unneces- 
sary for  us  to  conMder  the  other  important 
and  interesting  questions  made  by  this  rec- 
ord, touching  mesne  profits,  and  the  out- 
standing title  in  the  husband  of  Mrs.  Ralls, 
which  defendant  claims  to  be  superior  to  any 
title  set  up  by  the  plaintiffs,  and  the  doc- 
trine of  estoppel  and  ratification,  which  was 
also  set  up  by  way  of  defense  to  this  action. 
The  views  above  expressed  dispose  of  the 
entire  case,  for,  under  the  facts,  we  hold  that 
no  recovery  can  be  legally  had  by  plaintiffs. 

Judgment  affirmed. 

All  the  Justices  concur  except  Simmoiis, 
Ch.  J.,  diflsenting. 

Sinnnons,  Ch.  J.,  dissenting: 

1.  The  deed  executed  under  the  decree  of 
the  superior  court  of  Clarke  county  on  Feb- 
ruary 14,  1871,  by  the  executrix  of  the  es- 
tate of  James  C.  Branch,  in  specific  perform- 
ance of  a  parol  gift  made  by  the  latter  many 
years  before,  conveyed  the  land  in  dispute  to 
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B.  F.  Jones,  with  words  of  inheritance,  as 
trustee  for  Sarah  Ann  C.  Ralls,  and  her  pres- 
ent children,  and.  any  future  child  or  chil- 
dren of  hers,  free  from  the  debts,  contracts, 
and  control  of  her  present  husband,  as  well 
as  any  future  husband  she  may  hare,  and, 
after  the  death  of  the  said  Sarah  Ann  C. 
Ralls,  to  her  children,  free  and  relieved  of 
the  trust.  Under  this  deed,  the  children, 
who  are  the  plaintiffs  in  this  case,  took  an 
equitable  estate  as  joint  usees  with  their 
mother  during  her  life,  and  a  legal  estate  in 
remainder  in  fee,  to  take  effect  in  possession 
at  her  death.  Franke  v.  Berkner,  67  Ga.  264, 
265,  267 ;  East  Rome  Town  Co,  v.  Cothra^  81 
Ga.  359-365  (syl.,  point  I)  y  De  Vaughn  v. 
McLeroy,  82  Ga.  706,  707;  Holcombe  ▼. 
Tups,  7  Ga.  638,  644-546.  This  legal  re- 
mainder vested  in  the  children  living  at  the 
date  of  the  deed,  subject  only  to  open  and 
take  in  any  other  child  or  children  who 
might  thereafter  be  born.  Olmstead  v. 
Dunny  72  Ga.  860,  851. 

2.  The  trust  estate,  therefore,  so  far  as  the 
children  are  concerned,  was  confined  to  the 
estate  in  common  which  they  held  as  joint 
usees  with  their  mother  during  her  life.  It 
is  so  expressly  limited  by  the  deed  itself. 
Consequently  the  estate  of  the  trustee  was 
less  than  the  fee,  because  it  did  not  and 
could  not  include  the  legal  remainder. 
Franke  v.  Berkner,  67  Ga.  264,  265,  267,  and 
East  Rome  Town  Co.  v.  Cothran,  81  Ga.  36^ 
365.  The  extent  of  a  trustee's  estate  is 
measured  by  the  purposes  of  the  trust,  and 
not  by  words  of  inheritance  affixed  to  his 
name.  Ibid,;  Fleming  v.  Hughes,  99  Ga. 
446.  In  the  case  at  bar  the  purposes  of  the 
trust  were  wholly  disassociated  from  the  es- 
tate in  remainder,  and  the  deed  did  not  in- 
vest the  trustee  with  any  power  of  sale. 
Hence  a  sale  of  the  fee  by  the  said  trustee 
only  conveyed  to  the  purchaser  an  estate  for 
the  life  of  the  life  tenant,  unless  the  fee  was 
authorized  to  be  sold  by  the  trustee  under  a 
lawful  judicial  order  or  decree. 

3.  The  petition  for  the  sale  of  the  prop- 
erty to  the  Rome  Hollow- Ware  &  Stove  Com- 
pany was  presented  by  the  trustee,  as  trus- 
tee for  the  mother  and  children,  and  by  the 
mother  in  her  individual  right.  A  copy  of 
the  aforesaid  deed  was  attadied  to  the  peti- 
tion. The  only  property  which  the  trustee 
held  in  trust  for  the  children  was,  as  above 
stated,  the  estate  in  common  which  they 
possessed  as  joint  usees  with  their  mother 
during  her  life.  The  other  estate  in  the 
property  possessed  by  them,  to  wit,  the  re- 
mainder, was  shown  by  the  deed  itself  to  be 
a  legal  estate.  The  order  of  court  appoint^ 
ing  a  guardian  ad  litem  expressly  named 
such  guardian  to  represent  the  children  in 
the  "application  for  the  sale  of  the  trust 
property."  By  using  the  definite  article, 
''the,"  the  judge  more  clearly  indicated  that 
he  must  have  recognized  that  the  title  set 
forth  in  the  petition  and  deed  showed  a  trust 
estate  and  a  legal  estate,  and  that  his  juris- 
diction was  over  the  tsust  estate  alone.  The 
order  to  sell  recognized  the  trustee  in  that 
character  only,  and  authorized  the  trustee, 
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as  auchi  to  sell  the  portion  of  "said  property" 
mentioned  in  the  application  for  the  sale. 
These  words,  "said  property,"  might  bear 
two  interpretations:  First,  the  trust  prop- 
erty in  the  designated  portion  of  the  land; 
or,  secondly,  the  entire  estate  therein,  equi- 
table and  legal.  The  first  construction 
would  impute  a  legal  intent  to  the  judge, 
and  make  the  order  completely  legal,  because 
he  only  had  jurisdiction  to  order  the  sale  of 
trust  property,  as  will  be  hereinafter  shown. 
The  second  construction  would  impute  an  il- 
legal intent  to  the  judge,  and  make  his  or- 
der legal  in  part  and  void  in  part,  for  the 
reason  just  mentioned.  "Where  two  con- 
structions are  open  to  our  choice,  it  is  our 
•duty,  in  favor  of  jurisdiction  to  pass  the 
order,  and  the  proper  exercise  of  the  same, 
to  adopt  that  construction  which  treats  the 
order  as  completely  legal,  rather  than  that 
which  would  hold  it  partially  illegal,  and  to 
that  extent  void  or  voidable."  Lamar  ▼. 
Pearre,  82  Ga.  360.  Therefore,  to  hold  that 
the  order  only  authorized  a  sale  of  the  trust 
property  will  be  to  treat  the  order  as  com- 
pletely legal,  granting  that  Uie  children  had 
notice  of  the  petition  for  tl^e  sale.  Admit- 
ting, however,  that  both  the  applicants  and 
the  judge  intended  a  sale  of  the  fee  in  the 
property,  still  their  intentions,  unlike  that 
of  a  donor  or  grantor,  would  amount  to  noth- 
ing, because  the  applicants  did  not  have  the 
fee  to  sell,  and  the  judge  had  no  power  to 
give  them  authority  to  sell  it.  Henpe  the 
case  of  Headen  v.  Quillian,  92  Ga.  223,  defin- 
ing the  words  "the  trust  estate,"  as  used 
and  intended  by  the  donor  in  the  deed  in 
that  case,  where,  as  Judge  Bleckley  says, 
**he  evidently  thought  there  was  more  than 
one  trust,"  by  using  the  words  "subject  to 
the  above-described  trusts^'  in  giving  the 
trustee  a  power  of  sale  for  reinvestment,  as 
well  as  §  3083  of  the  Civil  Code,  in  reference 
to  the  presumption  and  effect  of  a  sale  where 
parties  have  the  fee  to  sell,  and  offer  the 
property  for  sale,  have  absolutely  no  applica- 
tion to  the  question  now  under  considera- 
tion. But  the  question  of  imputing  a  legal 
intent  to  the  jud^e  or  chancellor,  which  is 
fully  recognized  in  the  case  of  Lamar  v. 
Pearre,  82  Ga.  360,  where  the  change  of  trus- 
tees and  the  subsequent  order  to  sell  the  trust 
property  for  payment  of  trust  debts  and  for 
reinvestment,  were  restricted  to  the  life  es- 
tate, may  be  classed  as  subsidiary  to  the 
vital  question  presented, — whether  the  supe- 
rior courts  of  this  state,  as  courts  of  equity, 
or  the  judges  thereof,  were  invested  in  1871 
with  either  the  inherent  or  statutory  power 
to  decree  or  order  the  sale  of  infants'  legal 
estates  in  real  property  for  reinvestment. 

4.  The  origin  of  the  inherent  jurisdiction 
of  equity  over  the  persons  and  estates  of  in- 
fants, which  was  for  a  long  period  involved 
in  doubt  and  dispute,  was  finally  rested  upon 
the  principle  that  the  King  was  the  protect- 
or, as  parens  patri<By  of  all  infants  in  his 
Kingdom,  and  that  he  delegated  this  right 
to  his  court  in  chancery.  Story,  Eq.  Jur.  §9 
1326-1334;  Pom.  Eq.  Jur.  §  1304.  But  the 
oourt,  like  the  King,  exercised  only  the  care 
45  L.  R.  A. 


of  infants  and  their  property,  and  did  not 
assume  to  itself  the  actual  guardianship  of 
them,  though  often  characterized  as  their 
general  guardian.  Dan.  Ch.  Pr.  6th  Am.  ed. 
p.  1347 ;  1  Madd.  Ch.  Pr.  p.  331 ;  Macpher- 
son,  Infants,  p.  103;  9  Enc.  PI.  &  Pr.  p.  890, 
and  the  cases  cited  in  the  notes  thereto.  The 
extent  of  this  jurisdiction,  in  addition  to  ap- 
pointing guardians  for  infants  having  no 
testamentary  guardians,  and  afterwards  gov- 
erning their  custody,  maintenance,  and  mar- 
riage, related  to  the  management  of  their 
property,  which,  as  hereinafter  shown,  has 
always  been  well  defined  and  limited, — the 
protection  and  preservation  of  their  property 
against  their  parents,  guardians,  and  other 
persons.  Butler  v.  Freeman,  1  Ambl.  301; 
Adams,  Eq.  7th  Am.  ed.  p.  281;  Pom.  Eq. 
Jur.  §  78;  Dan.  Oh.  Pr.  6th  Am.  ed.  p.  1362. 
The  enforcement  and  protection  of  trusts  in 
their  favor.    Losey  v.  Stanley,    147    N.   Y. 

670.  The  granting  of  authority  to  their 
guardians  to  make  leases  of  their  lands  un- 
til their  majority.  Dan.  Ch.  Pr.  6th  Am. 
ed.  p.  1364;  Macpherson,  Infants,  *311. 
The  sale  of  'their  equitable  estates  (10  Enc. 
PI.  &  Pr.  p.  737,  and  caaes  cited  in  note  3; 
Woerner,  Guardianship,  p.  247),  upon  the 
reason,  probably,  that  trusts  are  within  the 
exclusive  jurisdiction  of  equity^  and,  in  a 
court  of  equity,  "are  invariably  applied  to 
property  (and  especially  to  real  property), 
and  not  to  persons"  (Story,  Eq.  Jur.  |  1330) . 
And  the  sale  of  their  legal  estates,  over 
which  the  court  has  acquired  jurisdiction  by 
litigation  or  proceedings  under  some  one  of 
its  many  heads  of  ordinary  jurisdiction,  such 
as  in  cases  for  receiverships  ( Walker  v.  if or- 
rw,  14  Ga.  325-327)  ;  partition  (Adams,  Eq. 
7th  Am.  ed.  •235;  10  Enc.  PI.  &  Pr.  p.  734, 
note) ;  injunctions  against  actions  of  eject- 
ment, and  other  cases  where  the  title  and 
right  of  property  come  before  a  oourt  of 
equity  for  adjudication  {Oroce  v.  Field,  13 
Ga.  24;  Losey  v.  Stanley,  147  N.  Y.  670, 
571) ;  relief  when  it  is  impossible  to  carry 
out  the  provisions  of  a  will  (Sharp  v.  Find- 
ley,  59  Ga.  730;  Southern  Marble  Ob.  v.  Ste- 
gall,  90  Ga.  237 )  ;  payment  of  mortgages  or 
other  debts  of  their  testators  or  int^tates 
(Dan.  Ch.  Pr.  6th  Am.  ed.  p.  1345;  Mac- 
pherson, Iniante,  *412,  413;  10  Enc.  PI.  & 
Pr.  p.  734,  note;  Woerner,  Guardianship,  p. 
227 ) ;  payment  of  legacies  charged  on  lanas 
devised  to  them  (Poicell  v.  Powell,  6  Madd. 
*53 ;  Dean  v.  Central  Cotton  Press  Co,  64  Ga. 

671,  672) ;  payment  of  estate  debts,  upon  the 
application  of  the  executor  and  devisees,  to 
protect  the  rest  of  the  estate  from  imminent 
sale  by  clamorous  creditors  {McOowan  v. 
Luf  burrow,  82  Ga.  523;  Blake  v.  Black,  84 
Ga.  399,  400) ;  and  the  adjustment  of  the 
rights  of  vendor  and  infant  vendee,  where 
the  latter  buys  and  acquires  possession  of  the 
property,  and  afterwards  disafiirms  the  con- 
tract, by  a  plea  of  infancy,  when  sued  for  the 
balance  of  the  purchase  money  {Strain  v. 
Wright,  7  Ga.  568 ;  Thomason  v.  Phillips,  73 
Ga.  140).  For  these  purposes  the  jurisdic- 
tion of  equity  is  plenary  and  unquestioned; 
and  when  petitions  or  suits  by  bills  thus  in- 
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volving  the  persons  and  estates  of  infants 
are  brought,  to  which  the  infants  are  parties, 
either  plaintiffs  or  defendants,  they  become 
wards  of  court  or  in  chancery.  Butler  v. 
Freeman,  1  Ambl.  302,  303;  Williamson  v. 
Berry,  8  How.  665,  12  L.  ed.  1196;  Sharp  v. 
Findley,  71  Ga.  554;  McOowan  v.  Luf bur- 
row, 82  Gu.  523;  Pom.  Eq.  Jur.  §  1305.  In 
this  character  they  are  entitled  to  the  spe- 
cial protection  of  the  court,  and  with  which 
duty  the  court  is  thenceforth  charged,  on  the 
principle,  as  stated  by  Lord  Eldon  in  the 
case  of  Wellealey  v.  Beaufort,  2  Ruse.  Ch. 
20,  "that  the  law  should  place  somewhere  the 
care  of  individuals  who  cannot  take  care  of 
themselves."  This  is  no  more  than  is  en- 
joined upon  the  courts  of  ordina^ry  in  this 
state,  which  are  also  called  the  protectors 
and  guardians  of  infants  within  their  ju- 
risdictioiL  Deyton  v.  Bell,  81  Ga.  370.  The 
court  does  not  thereby  acquire  jurisdiction 
over  theit  wards  for  all  purposes  {Butler  v. 
Free^tum,  1  Ambl.  302,  and  the  authorities 
cited  infra  on  the  inherent  jurisdiction  of 
equity  to  decree  the  sale  of  infants*  legal  es- 
tates in  real  property) ;  and  it  would  be  idle 
to  say  that  the  mere  naming  of  infants  as 
sole  defendants  in  a  bill,  or  respondents  in 
a  petition,  would  give  the  court  jurisdiction 
to  authorize  a  sale  even  of  their  trust  prop- 
erty, for  in  such  cases  they  are  put  upon  the 
same  footing  as  adults  as  to  service  or  no- 
tice before  a  decree  or  order  can  be  made, 
affecting  them  or  their  estates  (Dan.  Oh.  Pr. 
pp.  444,  1606,  1607;  Hill  v.  Printup,  48  Ga. 
453,  454).  Indeed,  as  early  as  1696  it  was 
the  boast  of  Lord  Chancellor  King  that  in 
"chancery,  where  the  interests  of  infants  are 
so  far  regarded  and  taken  care  of,  that  no 
decree  shall  be  made  against  an  infant,  with- 
out having  a  day  given  him  to  show  cause 
after  he  oomes  of  age."  Falkland  v. 
Bertie,  2  Vern.  342.  And  the  rule  thus  an- 
nounced by  this  learned  chancellor  was  ad- 
hered to  by  the  chancery  courts  of  England 
even  in  granting  decrees  for  the  sale  of  in- 
fants' estates  acquired  by  descent  and  devise, 
when  suit  was  pending  in  equity  to  sell  the 
property  for  payment  of  their  testator's  or 
intestate's  de^ts  {Blatch  v.  Wilder,  1  Atk. 
420;  Uvedale  v.  Uvedale,  3  Atk.  117;  Dan. 
Ch.  Pr.  6th  Am.  ed.  pp.  164,  168),  until  it 
was  changed  as  to  such  decrees  by  the  stat- 
ute of  1  Wm.  IV.  chap.  47,  §  11  (Macphorsoo, 
Infants,  •412,  413,  423,  427). 

The  inherent  jurisdiction  of  equity  to  de- 
cree a  sale  of  the  legal  estates  of  infants  in 
real  property,  for  reinvestment,  by  bill  or 
petition  for  that  purpose,  has  been  ques- 
tioned and  denied  from  the  earliest  times  to 
now.  In  England,  where  the  chancery  ju- 
risdiction for  the  protection  of  infants  and 
their  estates  originated  and  is  continued,  the 
courts  of  chancery  have  uniformly  denied 
this  first-mentioned  and  greater  power,  with- 
out the  aid  of  an  act  of  Parliament.  Adams, 
Eq.  7th  Am..ed.  pp.  284,  285;  1  Spence,  Eq. 
Jur.  613;  Dan.  Ch.  Pr.  6th  Am.  ed.  pp.  168, 
169;  9  Am.  &  Eng.  Enc.  Law,  p.  126;  10 
Enc.  PI.  &  Pr.  pp.  734,  736,  and  notes; 
Schouler,  Dom.  Rel.  §§  356,  357;  Woerner, 
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Guardianship,   pp.    225,   226.    In  Taylor  t. 
Philips,  2  Ves.  Sr.  23,  decided  in  the  year 
1750,    Lord    Chancellor    Hardwicke    said: 
"There  is  no  instance  of  this  court's  binding 
the  inheritance  of  an  infant  by  any  discre- 
tionary act   of   the   court.    As  to  personal 
things,  as  in  the  composition  of  debts,  it  has 
been  done;  but  never  as  to  the  inheritance, 
for  that  would  be  taking  on  the  court  a  legis- 
lative authority,  doing  that  which  is  proper- 
ly the  subject  of  a  private  bill."     And  in 
Bussel  V.  Russel,  1  Molloy,  525,  decided  in 
the  year  1827,  Lord  Chancellor  Hart  said: 
"I  have  no  authority  to  bind  an  infant's  legal 
real  estate.     That  was  decided  long  ago  by 
Lord  Hardwicke,  in  Taylor  y.  Philips.     .     .    - 
The  chancellor  has  never  since  attempted  to 
deal  with   the   legal    inheritance  of  infants 
without   the  aid  of  an  act  of   Parliament." 
These  two  cases,  which  are  most  frequently 
cited,  are  but  an  exemplification  of  the  rule 
maintained  in  many  other  English  chancery 
cases,  among  which  are  Simson  v.  Jones,  2 
Russ.  &  M.  374,  377,  and  Calvert  v.  Godfrey, 
6  Beav.  97,  109.     In  Simson  v.  Jones,  2  Russ. 
&  M.  374,  the  master  of  the  rolls  says:   "Thi* 
court  has  no  authority  to  give  an  infant  a 
power  of  alienation,  even  for  her  own  bene- 
fit."   And  on  page  377:     "By  the  rule  of 
law,  she  has  no  power  of  disposition  during^ 
her  minority;  and  this  court  has,  I  think, 
no  jurisdiction  to  give  her  such  power,  and 
I  am  not  aware  that  any  case  is  to  be  found 
in  whioh  the  court  has  attempted  to  exercise 
such  a  jurisdiction."    And  in  Calvert  v.  CM- 
frey,  Lord  Langdale,  M.  R.,  distinctly  denied 
the  inherent  jurisdiction  of  equity  to  order 
the  sale  of  an  infant's  legal  estate  merely 
because  it  was  beneficial  to  the  infant,  when 
no  suit  was  pending  by  any  person  who  had 
a  right  topsail  on  the  court  to  sell  the  estate 
for  the  payment  of  a  debt. 

The  English  rule  as  above  announced  ha*; 
been  adopted  and  followed  by  a  decided 
weight  of  authority,  both  judicial  and  ele- 
mentary, in  this  country.  In  addition  to 
the  many  American  cases  cited  in  10  Enc. 
PI.  &  Pr.  p.  736,  see  Price  v.  Winter,  16  Fla. 
101;  Onderdonk  v.  Mott,  34  Barb.  106; 
Dodge  v.  Stevens,  105  N.  Y.  685;  Bent  v. 
Maxwell  Land  Grant  d  R.  Co.  3  N.  M.  227 ; 
Hohack  v.  MiUer,  44  W.  Va.  635  (syl., 
point  2)  ;  Perin  v.  Megihhen,  6  U.  S.  App. 
348,  63  Fed.  Rep.  86,  96  (syl.,  point  6),  $ 
C.  C.  A.  443 ;  Stanshury  v.  Inglehart,  9  Mack- 
ey,  134,  152,  164;  and  the  following  addi- 
tional American  text-books:  Barton,  Ch. 
Pr.  §  170;  Bispham,  Eq.  §  549:  Pom.  Eq. 
Jur.  §  1309;  Perry,  Tr.  610;  Tvler,  Infancy, 
p.  296,  §  193;  3  Wait,  Act.  &  Def.  p.  555. 
The  case  of  Anderson  v.  Mather,  44  N.  Y. 
260,  which  was  an  application  for  the  sale 
of  an  infant's  equitable  estate,  shows  the  dis- 
tinction which  exists  in  the  jurisdiction  of  a 
court  of  equity  to  decree  a  sale  of  the  equi- 
table and  legal  estates  of  infants.  The  court 
says :  "The  power  exercised  by  tbe  court  of 
chancery  as  to  the  sale  of  the  estates  of  in- 
fants of  an  equitable  nature  is  inherent,  and 
not  derived  from  statutory  authority.  The 
power  conferred  by  statute  relates  to  lands 
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of  which  an  infant  is  seised,  and  not  to  his 
equitable  estates."  And  in  the  case  of  Losey 
V.  Stanley,  147  N.  Y.  569-571,  the  trustee's 
estate,  as  the  court  held,  only  extended  over 
the  estate  of  the  life  cestuis  que  trust,  and 
the  remainder,  which  belonged  to  infants, 
was  a  vested  legal  estate.  Upon  the  applica- 
tion of  the  trustee,  the  lower  court,  which 
possessed  equity  powers,  appointed  a  guard- 
ian ad  litem  for  the  infant  remaindermen, 
and  afterwards  authorized  the  trustee  to 
sell  or  mortgage  the  entire  property, — equi- 
table and  legal.  Chief  Justice  Andrews  ren- 
dered the  opinion  of  the  court  of  appeals, 
which  was  unanimous,  reversing  the  action 
of  the  court  below  so  far  as  it  affected  the 
legal  estate  of  the  infant  remaindermen. 
After  showing  the  origin  and  extent  of  the 
inherent  jurisdiction  of  equity  over  the  legal 
estates  of  infants,  he  said:  "The  doctrine 
has  been  frequently  declared  in  this  state 
that  a  court  of  equity  has  no  inherent  power 
to  direct  the  sale  or  mortgage  of  the  real 
property  of  infants,  and  that  its  power  in 
this  respect  is  purely  statutory.  Rogers  v. 
DiU,  6  Hill,  415;  Baker  v.  Lorillard,  4  N. 
Y.  257;  Forman  v.  Marsh,  11  N.  Y.  544; 
Horton  v.  McCoy,  47  N.  Y.  26;  Jenkins  v. 
Fahey,  73  N.  Y.  355,  361.  The  obiter  re- 
marks of  Chancellor  Kent  on  the  subject  in 
Re  Salisbury,  3  Johns.  Ch.  348,  and  in 
Hedges  v.  Riker,  5  Johns.  Ch.  163,  are  con- 
trary to  the  general  current  of  authority. 
The  text-books  are  explicit  in  stating  the 
modern  doctrine  on  the  subject.  Pom.  Eq. 
Jur.  §  1309;  Bispham,  Eq.  §  549.  The  ques- 
tion of  the  inherent  power  of  a  court  of 
equity  to  order  a  sale  of  an  infant's  real 
property,  upon  the  theory  of  a  supposed  ben- 
efit to  him,  is  quite  distinct  from  its  ac- 
knowledged power  in  the  enforcement  and 
protection  of  trusts,  and  from  the  power  of 
courts,  in  the  exercise  of  their  ordinary  ju- 
risdiction, to  establish  or  enforce  rights  of 
property  between  parties  to  a  litigation, 
whether  infants  or  adults.""  A  comparison 
of  page  281  with  pages  284  and  285  of 
Adams'  Equity,  of  §§  541-548  with  §  549  of 
Bispham's  Equity,  and  of  §§  1303  and  1307 
with  §§  1308  and  1309  of  Pomeroy's  Equity 
Jurisprudence,  will  alone  show  that  the  pro- 
tective powers  and  inherent  jurisdiction  of 
chancery  over  the  persons  and  estates  of  in- 
fants, and  making  them  wards  of  court  for 
these  purposes,  is  one  thing,  and  entirely  dis- 
tinct from  the  alleged  inherent  jurisdiction 
of  equity  to  decree  a  sale  of  an  infant's  legal 
estate  in  real  property  foi*  reinvestment. 
And  it  may  be  added  that  the  rule  thus  an- 
nounced as  to  infants'  legal  estates  in  realty 
is  also  applicable  as  to  their  legal  estates  in 
personalty  in  this  state.  Any  case  that 
might  be  cited  showing  that  a  court  of 
equity,  either  in  England  or  in  this  country, 
has  upheld  the  private  sale  alone  of  personal 
property  made  by  a  guardian,  upon  a  sup- 
posed benefit  to  the  infant  ward,  would  not 
be  applicable  in  this  state,  because,  apart 
from  other  reasons,  the  primary  reason  upon 
which  it  would  have  to  be  grounded  is  that 
in  England,  and  in  many  of  the  states  in 
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this  country,  guardians,  by  virtue  of  their 
office,  have  a  power  of  sale,  when  fairly  and 
reasonably  made,  over  the  personal  estate  of 
their  wards  (9  Enc.  PI.  &  Pr.  921;  Woerner, 
Guardianship,  p.  179),  whereas  in  this  »tat« 
this  common-law  power  is  restrained,  and 
the  mode  of  sale  pointed  out,  by  statute^ 
Therefore,  in  this  state,  personalty  of  wards, 
as  to  sales,  is  placed  upon  the  same  footing 
as  realty,  and  guardians  here  have  no  power, 
by  virtue  of  their  office,  to  sell  either  clajss 
of  property  for  reinvestment,  or  a  court  of 
equity,  in  this  state,  by  its  inherent  juris- 
diction, to  uphold  such  a  sale;  and,  if  it  can- 
not sustain  such  sales  in  the  end,  it  can- 
not authorize  them  in  the  beginning.  There 
is  nothing  in  6  Am.  &  Eng.  Enc.  Law,  p.  723, 
§  12,  10  Enc.  PI.  &  Pr.  p.  588,  and  10  Am. 
&  Eng.  Enc.  Law,  pp.  692,  693,  which  are 
cited  in  behalf  of  the  defendant  in  error, 
that  can  be  said  to  conflict  with  the  above 
ruling  or  stand  against  the  mass  of  authori- 
ties sustaining  it.  The  first  citation  merely 
refers  to  the  origin  of  the  jurisdiction  of 
equity  for  the  protection  of  infants,  which  is 
now  admitted  by  all  courts  and  text  writers, 
and  not  to  the  sales  of  their  property.  Ihe 
second  citation  deals  with  the  ordinary  ju- 
risdiction of  equity  in  protecting  infants  and 
their  estates,  while  the  inherent  jurisdiction 
of  equity  to  sell  an  infant's  legal  estate  for 
reinvestment  is  treated  in  the  same  work  on 
pages  733  to  737,  inclusive.  And  the  text 
of  the  third  citation  is  based  on  the  ease  of 
Pace  V.  Pace,  19  Fla.  438,  which  is  a  case 
brought  by  an  infant  ward  to  have  his  prop- 
erty protected  and  preserved  from  the  ill^al 
acte  of  the  guardian,  and  has  no  connection 
with  the  inherent  jurisdiction  of  equity  to 
decree  a  sale  of  an  infant's  legal  estate  in 
real  property  for  reinvestment,  which  juris- 
diction the  supreme  court  of  Florida  denied 
in  the  case  of  Price  v.  Winter,  15  Fla.  103. 
All  the  conflict  and  confusion  on  this  sub- 
ject have  been  caused  by  a  few  text  writers 
and  courts  in  this  country.  Some  have  erro- 
neously ascribed  to  the  English  courts  of 
chancery  the  exercise  of  a  principle  which 
never  existed,  as  that  said  courts  would  con- 
vert the  nature  of  an  infant's  estate  from 
personalty  into  realty,  and  from  realty  into 
personalty,  whenever  such  change  was  for 
the  infant's  benefit,  and  applying  this  alleged 
principle  of  absolute  conversion  to  sales  of 
infants'  lands.  Chancellor  Kent  so  stated 
and  applied  this  doctrine  in  his  Commenta- 
ries (pp.  242,  243),  and  by  dictum  in  Re 
Salisbury,  3  Johns.  Ch.  348,  and  Hedges  v. 
Riker,  5  Johns.  Ch.  163,  on  th«  authority  of 
the  cases  of  Winchelsea  v.  "Norcliffe,  1  Vern. 
435,  and  Inwood  v.  Twyne,  1  Ambl.  417.  The 
case  in  Vernon  merely  relates  to  the  invest- 
ment of  money  in  land  by  the  trustee  of  an 
infant,  subject  to  the  latter  ratifying  the 
investment  when  he  became  of  legal  age ;  and 
the  lord  chancellor  stated,  on  pages  436  and 
437,  that,  if  the  trustee  had  applied  to  the 
court  for  a  decree  to  invest  this  equitable 
fund,  it  would  have  been  allowed  sub  modo. 
And  the  case  in  Ambler,  which  cites  the  one 
in  Vernon,  was    confined    to    allowing    the 
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money  of  an  infant,  who  was  entitled  in  re- 
mainder to  a  jointure  in  land  under  mar- 
riage  articles,  to  be  invested  in  the  life  es- 
tate of  such  jointure ;  and  the  purchase  was 
regarded  as  land,  aside  from  the  purchase 
being  merged  witli  the  infant's  existing  re- 
mainder interest  in  the  land,  ( 1 )  because  it 
was  bought  upon  the  application  of  the  in- 
fant who  was  of  years  of  discretion,  and  ( 2 ) 
because  the  infant  ratified  the  purchase  aft- 
er reaching  the  age  of  twenty-one.  Mac- 
pherson,  in  his  excellent  treatise  on  Infants 
(*283),  speaking  of  this  last-mentioned  case, 
says:  ''His  lordship  [Lord  Northington] 
used  expressions  which  seem  to  claim  for  the 
■court  the  power  of  making  an  absolute  and 
unqualified  conversion  of  an  infant's  prop- 
erty, but  it  has  been  already  seen  tha/t  the 
best  authorities  do  not  sanction  this  view." 
In  the  case  of  FcUkkmd  v.  Bertie,  2  Vern. 
342,  Lord  Chancellor  King  said,  this  "court 
never  pretended  to  change  the  nature  of  in- 
fants' estates,"  which  is  also  declared  in 
Fonblanque,  £q.  p.  88.  Moreover,  this  prin- 
ciple of  conversion  was  never  applied  in  Eng- 
land to  cases  of  sales,  which  I  will  explain  in 
the  next  paragraph,  and  especially  of  in- 
fants' lands,  which  I  have  already  discussed 
in  ewtenso.  And  in  the  recent  case  of  Losey 
v.  Stanley,  147  N.  Y.  570,  hereinbefore  cited, 
the  court  of  appeals  of  that  state  unanimous- 
ly disapproved  the  doctrine  thus  announced 
by  Ohancellor  Kent,  as  being  against  the  gen- 
eral current  of  autihority.  Others  repudiate 
the  above  alleged  principle,  and  assert 
(though  also  in  error)  iha^;  the  English  rule 
Againet  the  aaie  of  an  inf ant\9  real  estate  for 
reinvestment  is  based  on  decisions  of  the  Eng- 
lish chancery  courts  prohibiting  the  conver- 
sion of  personalty  into  realty,  and  realty  into 
personalty,  on  the  grounds  ( 1 )  that  the  con- 
version of  personalty  if  permitted,  would  de- 
prive the  infant  of  his  testamentary  power 
of  disposition  over  such  property,  as  the  law 
existed  prior  to  the  new  wills  act  of  I  Vict, 
chap.  26;  and  (2)  that  personalty  and  realty 
in  England,  are  distributed  and  descend,  re- 
spectively, in  different  channels.  10  Enc. 
PI.  &  Pr.  p.  737;  Woerner,  Guardianship,  p. 
225.  The  principle  of  conversion,  in  the 
sense  here  used,  as  shown  by  the  English  au- 
thorities, is  confined,  in  connection  with  per- 
sonalty, to  the  investments  of  money  by 
guardians  and  trustees  in  lands,  or  in  paying 
off  encumbrances  and  debts  for  repairs  on 
infants'  lands;  and,  in  connection  with  real- 
ty, when  the  guardian  or  trustee  has  felled 
timber  on,  or  taken  minerals  from,  the  lands 
of  infants.  See  Macpherson,  Infants,  *280- 
303,  306-308,  where  the  whole  subject  is 
clearly  stated,  with  ample  citations;  also 
note  in  10  Enc.  PI.  &  Pr,  p.  734.  And,  when 
the  conversions  were  thus  made,  they  were 
allowed  only  to  the  extent  mentioned,  with 
the  proviso  that  the  land  purchased  shall  be 
considered,  during  the  infants'  minority,  as 
constructively  person«d  (Adams,  Eq.  p. 
285),  and  the  felled  timber,  or  its  proceeds, 
as  real  property  (Story,  Eq.  Jur.  §  1357) ,  in 
order  to  fall  within  the  two  reasons  above 
mentioned  as  to  testamentary  disposition 
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and  distribution  and  descent.    And  there  is 
nothing  to  the  contrary  in  this  section  of 
Stoi-y,  Eq.  Jur.,  just  cited,  when  the  text  is 
read  in  connection  with  the  authorities  cited 
in  the  notes  thereto,  in  not  one  of  which  is 
anything  said  or  intimated  about  a  sale  of 
either  the  personal   or   real    property  {viz. 
lands)  of  infanta,    l^is  principle  of  conver- 
sion, according  to  the  authorities  cited,  was 
not  applied  in  England  to  sales  of  property 
by  guardians.    If  we  so  apply  it,  we  will  8«e 
that  the  two  reasons  specified  above  against 
the  conversion  of  infants'  personal  property 
exerted  no  influence  whatever  upon  the  Eng- 
lish chancery  courts  in  the  denial  of  their 
inherent  jurisdiction  to  decree  a  sale  of  in- 
fants' l^al  estates  in  real  property  merely 
for  the  infants'  benefit  as  for  reinvestment. 
The  first  reason  stated  against  the  oonver- 
s^n   of    infants'    personalty    iirto    realty — 
6tri<)tly  speaking,  of  money  ioto  land — ^that 
the  infant  would  be  deprived  of  his  testa- 
mentary power  of  disposition  over  the  form- 
er before  the  statute  of    1  Vict.  chap.  26. 
could  not  have  influenced  the  court  in  pre- 
venting the  conversion  of  realty  into  person- 
alty.    And  the  second  reason — ^the  difference 
in  the  distribution  and  descent  of  personal 
and  real  property — would  seem  applicable; 
but  that  even  this  reason  exerted  no  influ- 
ence is  shown  by  the  fact  that  the  chancery 
courts  of  England  never  allowed  the  sale  of 
an  infant's  l^al  estate  in  land  for  reinvest- 
ment in  land.     On  the  contrary,  as  hereinbe- 
fore   shown,    they    uniformly    denied    this 
power,  without  the  aid  of  a  statute,  and  stat- 
utes conferring  this  jurisdiction  in  partic- 
ular cases  were  not  enacted  in  England  until 
late  in  the  present  century.     See  Macpher- 
son.  Infants,  p.  318;  Dan.  Ch.  Pr.  6th  Am. 
ed.    p.  169,    note    and    pages  \  1873,    1874. 
Again,  as  in  Woerner,  Guardianship,  p.  227, 
cases  upholding  the  sale  of  equitable  estates 
of  infants,  where  the  legal  title  was  in  trus- 
tees, are  cited  together  with  some  cases  main- 
taining the  court's  inherent  jurisdiction  to 
decree  a  sale  of  the  legal  estates  of  infants 
in  real  property,  without  drawing  any  dis- 
tinction   between    them.     Furthermore,    in 
some  cases  whioh  involve  only  the  question 
of  the  court's  power  to  decree  a  sale  for  re- 
investment of  trust  estates,  in  which  infants 
are  among  the  beneficiaries,  and  the  legal  ti- 
tle is  in    trustees,    the  judges,    not  content 
with  the  citation  of  apposite  cases,  enter  in- 
to unnecessary   arguments,    based  on    false 
reasons,  if  not    inapplicable    authority,  to 
show  that  the  jurisdiction  extends  also  over 
the  legal  estates  of  infants.     This  is  notably 
true  of  the  opinion  of  Chief  Justice  Bailev 
in  the  case  of  EaU  v.  Hale,  146  111.  227,  20 
L.  R.  A.  247,  where  he  states  a  wrong  reason 
for    the    rulings    of  the  English    chancery 
courts,  cites  the  case  of  Buger  v.  Huger,  3 
Desauss.  Eq.  18,  21,  which  permRted  a  sale 
of  a  portion  of  an  infant's  land  to  pay  off  a 
charge  against  him  under  his  father's  will 
to  equalize  in  value  his  father's  real  estate 
between    him  and    his    brother,  and    gives 
prominence  to  the  overruled  dictum  of  Chan- 
cellor Kent  in    Re  Salisbury,  3  Johns.  Ch. 
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347.  And  still  others  (as,  for  instance,  10 
Enc.  PI.  &  Pr.  735)  even  cite  cases  from 
states  which  have  conferred  this  jurisdiction 
upon  courts  of  equity  by  statute,  to  support 
the  inherent  jurisdiction  of  equity  to  sell  the 
legal  estate  of  infants  in  real  property  for  re- 
investment. Cases  from  Maryland  are  cited 
in  this  respect,  whereas  this  inherent  juris- 
diction of  equity  w«6  early  denied  in  that 
sta/te,  in  WUliama'  Case,  3  Bland,  Ch.  186; 
and  the  case  of  Davis  v.  Helbig,  27  Md.  452, 
92  Am.  Dec.  646,  cites  the  case  of  Dorsey  v. 
Oilhert,  11  Gill  &  J.  87,  to  support  the  con- 
stitutionality of  the  special  acts  passed  by 
the  legislature  of  that  state  for  the  sale  of 
infants'  realty,  and  shows  that  the  "increas- 
ing necessity  of  these  special  acts  caused  the 
legislature  to  enact  the  statutes  of  1816, 
chap.  139,  and  1818,  chap.  133,"  which  "con- 
ferred general  powers  on  the  courts  to  decree 
sales  of  the  real  estates  of  infants,  provided 
they  were  satisfied  it  would  be  for  the  inter- 
est and  benefit  of  (the  minors." 

4a.  But,  whatever  may  be  regarded  as  the 
true  rule  in  equity  on  this  subject,  it  has  be- 
come of  little  practical  use  in  this  country, 
since  statutes  have  been  enacted  in  nearly 
all  the  states  regulating  the  sale  of  infants' 
legal  estates.  10  Enc.  PI.  ft  Pr.  p.  737 ;  Pom. 
Eq.  Jur.  §§  78, 1309;  Perry,  Tr.  9  610;  Tyler, 
Infancy,  p.  296;  Woerner,  Guardianship,  p. 
227.  In  this  country  the  states,  through 
their  legislatures,  possess  the  same  power 
that  the  King  in  England  possessed  as  the 
protector,  as  T>aren8  patricBy  of  infants,  con- 
sistent with  their  constitutional  limitations 
(10  Enc.  PI.  &  Pr.  p.  738;  Losey  v.  Stanley, 
147  N.  Y.  571;  Davia  v.  Helhig,  27  Md.  452, 
D2  Am.  Dec.  646,  or  that  Parliament  had  in 
providing  by  public  or  private  acts  for  the 
conversion  and  sales  of  infants'  legal  estates 
in  real  property.  At  first,  many  of  the 
states  passed  special  statutes  or  private  bills 
for  the  sale  of  such  estates  of  infants,  which 
of  itself  negad:ives  tihe  ifnherenrt  jurisdiction 
of  equity  in  this  respect.  10  Enc.  PI.  &  Pr. 
p.  738;  Woerner,  Guardianship,  p.  228; 
Perry,  Tr.  p.  202,  §  610,  and  note  1.  These 
were  soon  follow^  by  general  statutes  which 
conferred  the  jurisdiction  either  upon  courts 
of  equity,  law  courts  of  general  jurisdiction, 
or  courts  of  ordinary  or  probate.  10  Enc. 
PI.  &  Pr.  p.  739 ;  Woerner,  Guardianship,  pp. 
232,  233 ;  Perry,  Tr.  p.  201,  9  610.  In  a  few 
states  different  courts  have  concurrent  or  di- 
vided jurisdiction  to  order  a  sale.  Ibid.  In 
most  of  the  states  the  jurisdiction  by  statute 
is  conferred  upon  the  courts  of  ordinary  or 
proba;te.  Ihid,  Georgia  is  one  of  these  states ; 
and  the  court  of  ordinary  in  this  state  is  a 
constitutional  court  of  record,  whose  juris- 
diction is  original  and  exclusive  (except  by 
appeal)  in  many  matters,  including  the  ap- 
pointment of  guardians,  the  maintenance  of 
infants,  and  the  sales  of  their  estates,  and 
is  much  broader  than  the  jurisdiction  con- 
ferred on  similar  courts  m  other  states. 
Tucker  v.  Harris,  13  Ga.  8,  58  Am.  Dec.  488; 
Civ.  Code,  §§  2541,  2542,  2547,  4232.  By 
acts  passed  in  1704,  1702,  and  1799,  the  care 
of  orphans,  which  term  includes  minor  chil- 
dren whose  parents  are  alive  {Ragland  v. 
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Justices  of.  Inferior  Ct.  10  Ga.  66,  70-73), 
was  committed  to  the  court  of  ordinary 
(Cobb,  Dig.  pp.  301,  306,  311).  And  by  the 
act  of  December  22,  1823,  all  infants  who 
have  acquired  property  by  descent,  devise, 
gift,  or  purchase,  whose  parents  are  in  life, 
are  considered  orphans,  so  as  to  authorize 
the  courts  of  ordinary  to  withhold  the  prop- 
erty from  their  parent  or  natural  guardian 
until  ample  bond  is  given,  or,  in  lieu  thereof, 
to  appoint  a  generiu  guardian  for  such  in- 
fants. Cobb,  Dig.  p.  322 ;  Ragland  v.  Jus- 
tices of  Inferior  Ct,  10  Ga.  72.  The  sale  of 
infante'  lesal  estates  in  real  property  ac- 

?uired  by  descent  or  devise  is  ordinarily  ef- 
ected  through  sales  under  orders  oi  the 
court  of  ordinary,  in  pursuance  of  the  acts 
of  December  18,  1816,  and  December  23, 
1826  (Cobb,  Dig.  pp.  319,  323);  Knapp  v. 
Harris,  60  Ga.  403.  And  the  sale  of  infants* 
legal  estates  in  real  property  acquired  other- 
wise than  by  descent  or  devise  was  regulated 
by  the  act  of  December  21,  1827  (Cobb,  Die. 
p.  326).  This  statute,  so  far  as  is  material, 
reads  as  follows:  "Whereas,  ...  no 
power  is  given  to  said  courts  [the  inferior 
courts  of  the  several  counties  of  this  state 
when  sitting  for  ordinary  purposes,  being 
the  courts  of  ordinary]  to  order  the  sale  of 
any  real  estate  belonging  to  orphans  other 
than  such  as  is  acquired  by  them  from  their 
testator  or  intestate,  by  reason  of  which  fre- 
quent and  manifest  injury  is  sustained  by 
orphans  .  .  .  holding  real  esta;te  other 
tiban  such  as  is  acquired  by  descent ;  for  rem- 
edy whereof  be  it  enacted,  that  from  and  aft- 
er the  passing  of  this  aot,  the  justices  of  bhe 
inferior  courts  of  the  several  counties  in  this 
state,  when  sitting  for  ordinary  purposes, 
shall  be  authorized  to  order  a  sale  of  any  part, 
or  the  whole  of  the  real  estate  of  any  orphan 
or  orphans,  .  .  .  upon  applica/tion  of  the 
.  .  .  ffuardian  or  guardians,  where  it  is 
fully  and  plainly  made  to  appear  thai  the 
same  will  be  for  the  benefit  of  such  orphan  or 
orphans  .  .  .  under  the  same  rules  and 
restrictions  as  are  by  law  poinlted  out  for  the 
sale  of  real  estate  of  testators  and  intes- 
tates." This  act  was  construed  in  the  case 
of  Crawford  v.  Broomhead,  97  Ga.  614,  in  a 
unanimous  opinion,  which  was  delivered  by 
the  writer,  wherein  it  was  held  that  *this  act, 
construed  with  those  of  which  it  is  amenda- 
tory, clearly  gave  to  the  courts  of  ordinary 
the  power  to  order  the  sale  of  the  real  es- 
ta^te  of  orphans,  whenever  it  should  be  made 
to  appear  to  the  court  that  the  sale  would  be 
for  the  benefit  of  the  orphan,"  and  ^that  this 
jurisdiction  to  sell  such  estates  for  reinvest- 
menlt  was  exclusive  in  the  courts  of  ordinary 
until  it  was  taken  from  them,  and  conferred 
upon  the  judges  of  the  superior  courts  in 
term  oi*  vacation,  by  the  aot  of  November  11, 
1889  (Civil  Code  1895,  9§  2545,  2546) .  In  a 
word,  prior  to  tihe  act  of  1889,  the  legal  es- 
tates of  infants  could  be  sold  for  reinvest- 
ment only  through  a  guardian,  and  by  order 
of  the  courts  of  ordinary.  And  see  the  case 
of  Wells  V.  Ckaffin  (decided  in  1878)  60  Ga. 
077,  which  holds  that  "a  sale  of  realty  be- 
longing to  minors  by  their  guardian,  with- 
out an  order  from  the  court  of  ordinary,  is 
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not  binding  on  them."  Therefore  in  the  case 
at  bar  it  was  only  necessary,  in  1871,  for  the 
natural  guardian  oi  the  plaintiffs  in  error  to 
have  filed  a  bond,  and  applied  for  an  order 
from  the  court  of  ordinary  to  sell  their  legal 
vested  estate  in  remainder  under  the  restric- 
tions governing  the  mode  of  sale  of  intes- 
tate's real  estate  (Code  1873,  §§  1803,  1811, 
1828,  2559;  Crawford  v.  Broomhead,  97  Ga. 
G14),  which  WB6  less  strict  than  the  provi- 
sions of  the  above  act  of  1889,  which  now 
governs  the  sale  of  infants'  legal  estates  for 
reinvestment  upon  application  of  their 
guardians  to  the  judges  of  the  superior 
courts  in  term  or  at  chambers. 

5.  Having  reached  the  conclusion  that  the 
order  of  sale  granted  in  this  case  in  1871  was 
not  within  the  inherent  jurisdiction  of  a 
court  of  equity  over  the  estate  in  remainder 
of  the  plaintiffs  in  error,  but  that,  as  between 
the  two  courts,  the  proper  court  to  make  the 
order  was  the  court  of  ordinary,  upon  the  ap- 
plication of  a  guardian  for  the  remainder- 
men, the  ques>tion  now  arises  whether  such 
power  was  at  that  time  conferred,  either  ex- 
presssly  or  impliedly,  by  any  statutory  or 
Code  authority,  upon  the  judges  of  the  su- 
perior courts,  aoting  in  term  or  vacation. 
This  is  especially  pertinent,  as  the  order  bf 
sale  in  this  case  was  applied  for  by  a  sum- 
mary petition  under  the  statutory  jurisdie- 
tion  of  equity.  Sections  4863  and  4864  of 
the  Civil  Code  (or  8 §  4221  and  4222  of  the 
Codes  of  1873  and  1882),  upon  which  the  de- 
fendant in  error  lays  stress  in  support  of  the 
order,  read  as  follows:  *'A11  proceedings 
ea  parte,  or  in  the  execution  of  the  protec- 
tive powers  of  chancery  over  trust  estates, 
or  estates  of  the  wards  of  chancery,  may  be 
presented  to  the  court  by  petition  only,  and 
such  other  proceedings  be  had  therein  as  the 
necessity  of  each  cause  shall  demand."  Sec- 
tion 4863.  "A  court  of  equity  is  always 
open^  and  hence  the  judge  in  vacation  and 
at  chambers  may  receive  and  act  on  such  pe- 
titions." Section  4864.  To  clearly  ascer- 
tain the  meaning  of  the  "protective  powers 
of  chancery  over  trust  estates,  or  estates  of 
the  wards  of  chancery,"  as  used  in  section 
4863,  it  is  necessary,  in  the  first  place  to  re- 
fer to  the  inherent  jurisdiction  of  equity  in 
this  respect.  From  what  has  already  been 
said  as  6)  the  extent  of  the  inherent  jurisdic- 
tion of  equity  for  the  protection  of  in- 
fants and  their  estates,  and  making  them 
wards  of  court  for  these  purposes,  and  the 
inherent  jurisdiction  of  equity  to  decree  a 
sale  of  infants'  legal  estates  in  real  property 
for  reinvestment,  which  are  two  entirely  dis- 
tinct subjects,  one  of  which  exists,  and  the 
other  does  not,  there  can  be  but  one  logical 
answer;  and  that  is  that  there  is  nothing 
in  these  sections  of  the  Code  which  author- 
izes a  judge  of  the  superior  court,  in  term 
or  at  chambers,  on  a  substantive  petition,  to 
order  the  sale  of  infants'  legal  estates  in  real 
property  for  reinvestment.  The  cases  of 
Sharp  V.  Findlcy,  71  Ga.  654,  and  McGowan 
V.  Lufhurrow,  82  Ga.  623,  which  are  relied 
on  by  the  defendant  in  error  to  support  the 
order  of  sale  in  this  case,  under  §  4863  of  the 
Civil  Code,  are  not  in  conflict  with  the  views 
45  L.  R.  A. 


we  entertain,  and  do  not  apply  to  the  facts 
in  the  case  at  bar.     The  case  of  Sharp  v. 
Findley,  in  which  the  executor  and  all  the 
devisees  joined  in  the  petition,  was  grounded 
upon  the  impossibility  of  carrying  out  the 
provisions  of  a  will.     In  such  cases  equity 
would    entertain    inherent    jurisdiction    by 
will,  and  decree  a  sale  of  the  property  to  pro- 
tect the  beneficiaries,  under  its  ordinary  ju- 
risdiction over  trusts  {Sharp  v.  Findley,  59 
Ga.  730;  Southern  Marble  Co.  v.  Stegall,  90 
Ga.   237)  ;    and  the  judge  of  the  superior 
court  is  expressly  given  the  same  jurisdic- 
tion by  statute  '(Codes  1873,  1882,  S  4214; 
Civil  Code  1895,  §  4855) .     Hence  it  was  held 
that  this  statute,  in  connection  with  section 
4221  of  the  Codes  of  1873  and  1882    (Civil 
Code    1895,    §    4863),   would   authorize    the 
judge  at  chambers  to  pass  the  order  of  sale 
in  that  ca«e.     The  case  of  McQowan  v.  Luf- 
burrow,  in  which  the  petition  was  also  pre- 
sented by  the  executrix  and  all  the  devisees,, 
was  for  the  sale  of  a  part  of  the  testator'a«ee- 
tate  for   the   immediate   payment  of   trust 
debts,  in  order  to  protect  the  rest  of  t^e  es- 
tate from  clamorous  creditors.     As  this  was 
to  protect  an  estate  to  which  the  executrix 
held  the  legal  title  in  trust  for  such  purposes* 
equity  would  have  entertained  jurisdiction 
for  this  purpose  under  its  ordinary  jurisdic- 
tion over  trusts;  and  hence,  too,  while  the 
sale  in  that  case  was  also  held  to  be  legal 
under  the  section  of  the  Code  last  cited;  it 
was  absolutely  immaterial,  so  far  as  the  ju- 
risdiction was  concerned,  whether  the  order 
was  signed  by  the  judge  in  term  or  at  cham- 
bers, because  his  power  in  either  case  was  the 
same.     In  Bl<ike  v.  Black,  84  Ga.  399,  400^ 
Chief  Justice  Bleckley  classes,  t^e  cases  of 
Sharp  v.  Findley  and  McOowan  v.  Lfufbur- 
row   as   cases   involving   the   protection    of 
equity  over  trusts;  and  the  writer,  who  de- 
livered the  opinion  in  the  case  of  McQowan  y. 
Lufburrow,  so  designates  that  case,  and  dis* 
tinguishes  it  from  the  right  to  sell  the  legal 
estates  of  infants  for  reinvestment  in   the 
case  of  Taylor  v.  Kemp,  86  Ga.  185.     And 
the  further  contention  in  behalf  of  the  de 
fendant  in  error,  that  when  Justice  Trippe  re- 
marked in  his  opinion  in  the  case  of  Milledge 
V.  Bryan,  49  Ga.  397,  that  the  order  in  that 
case  was  passed  by  the  judge  below  several 
years  before  the  Code  went  into  operation, 
he  doubtless  had  in  mind  the  change  made  by 
the  above  section  of  the  Code,  is  also  error. 
The  subject-matter  of  the  case  of  Milledge 
V.  Bryan  was  whether  a  passive  trust  for  in- 
fants, before  the  Code,  conveyed  to  them  the 
legal  estate,  under  the  operation  of  the  stat- 
ute of  uses ;  there  being  no  dispute,  if  it  did, 
that  the  judge  had  no  power  to  order  a  sale 
of  such  estate.     He  decided  in  the  affirma- 
tive, in  accordance  with  all  authority.     Con- 
sequently his  remark,  no  doubt,  had  refer- 
ence to  the  Code  making  a  passive  trust  for 
minors  an  executory  trust  during  their  mi- 
nority, which  was  not  the  law  before  the 
Code,  and  hence  that,  if  the  order  of  sale 
in  Milledge  v.  Bryan  had  been  made  since  the 
Code,  it  would  have  been  legal,  because  in 
the  exercise  of  a  jurisdiction  over  the  trust 
estate  of  minors.     See  Askew  v.  Patterson, 
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53  Ga.  213,  214,  where  Milledge  v.  Bryan  is 
distinguished  on  this  point. 

The  sections  I  of  the  Code  now  being  con- 
sidered have  been  frequently  construed  by 
thi<s  court,  but  the  court  has  never  gone  to 
the  extent  assumed  in  behalf  of  the  defend- 
a*nt  in  error.  In  Iverson  v.  Saulshury,  65 
Oa.  729,  Justice  Jackson,  delivering  the  opin- 
ion of  the  court,  said  that  they,  with  the  two 
succeeding  sections,  forming  one  chapter, 
stand  together.  To  quote  his  words :  "These 
four  sections  are  embodied  in  chapter  6,  title 
25,  pt.  3,  of  the  Code  [1873],  «Ji<i  »tiand  to- 
gether.  They  appear  to  vest  in  the  chancel- 
lor, at  chambers,  full  power  over  trust  es- 
tates in  respect  to  the  removal  of  trustees, 
the  sale  of  trust  property,  and  the  invest- 
ment of  trust  money.  In  the  exercise  of 
these  great  powers,  chancellors  should  be 
cautious,  and  see  that  the  case  is  clearly 
made  out,  and  that  their  wards  are  protect- 
ed, and  their  estates  are  preserved,  and  their 
rights  protected,  just  as,  in  open  court,  and 
before  a  jury,  it  would  be  their  duty  to  see 
that  the  same  rights  are  protected."  Chief 
Justice  Bleckley's  opinion  in  Blake  v.  Black, 
84  Ga.  392,  399,  400,  also  shows  that  they 
have  relation  to  trusts.  And  in  Harvey  v. 
Cuhhedge,  75  Ga.  794,  Justice  Blandford,  de- 
livering the  opinion  of  the  court,  said  they 
were  codified  from  the  act  of  Fdi)ruaj*y  20, 
1854,  which  authorizes  judges  of  the  superior 
courts,  in  term  or  at  chambers,  to  pats  upon 
matters  of  trust  by  petition.  Of  course,  it 
does  not  necessarily  follow  from  this  thsut 
the  judge  in  term,  or  at  chambers,  is  re- 
strained from  passing  on  proper  petitions  to 
authorize  a  sale  of  the  legal  estates  of  in- 
fants, when  a  court  of  equity  has  obtained 
control  of  the  property  m  a  pending  cause 
within  its  jurisdiction,  or  when  they  can  ex- 
ercise the  power  in  the  manner  hereinbefore 
mentioned,  under  some  one  of  the  ordinary 
heads  of  the  court's  inherent  jurisdiction. 
But  the  case  at  bar  does  not  fall  within  this 
class  of  cases.  Among  the  subjects  covering 
the  "protective  powers  9f  chancery  over  trust 
estates  or  the  estates  of  wards  of  chancery," 
as  used  in  §  4863  of  the  Civil  Code,  and  de- 
termined by  this  court,  is  the'  power,  upon 
petition,  to  appoint  trustees  to  fill  a  vacancy 
{White  V.  McKeon,  92  Ga.  344;  to  order  the 
sale  of  a  part  of  the  trust  property  to  re- 
lieve the  rest  from  an  indebtedness  on  all 
{Iverson  v.  ISmilshury,  65  Ga.  724,  725,  728, 
729)  ;  to  order  the  mortgage  of  trust  prop- 
erty to  protect  and  preserve  tihe  corpus 
{Iverson  v.  Saulshury,  68  Ga.  801,  per  Jack- 
son, J.,  followed  in  Weems  v.  Coker,  70  Ga. 
746:  Bolles  v.  Muniiei'lyn,  83  Ga.  727;  Pease 
V,  Wagnon,  93  Ga.  363 ;  and -Waynon  v.  Pease, 
104  Ga.  417)  ;  to  order  the  sale,  in  whole  or 
in  part,  of  property  of  adults  and  minors 
acquired  by  devise,  where  the  legal  title  re- 
mains in  the  executors,  when  it  is  impossible 
to  carry  out  the  trust  provisions  of  a  will 
(Sharp  v.  Findley,  71  Ga.  654;  Blake  v. 
Black,  84  Ga.  392,  399,  400,  and  Southern 
Marble  Co,  v.  Stegall,  90  Ga.  237 ) ,  or  when  it 
is  necessary  for  the  payment  of  estate  debts 
and  legacies  {McGowan  v.  Lufburroto,  82 
Ga.  523 :  and  Blake  v.  Black,  84  Ga.  392,  399, 
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400) ;  and  to  protect  a  ward  of  chancery  by 
compelling  a  b'ustee  to  comply  with  a  prior 
order  of  court  to  pay  over  money  for  the  sup- 
port of  the  ward,  arising  out  of  the  latter's 
trust  property  {Obear  v.  Little,  79  Ga.  386) . 
And  among  other  powers,  by  proceedings  ex 
parte  and  upon  petition,  as  shown  by  the 
cross  references  to  other  parts  of  the  Code 
made  by  the  codifiers  in  the  margin  to  § 
48G3,  are  the  appointment  and  removal  of 
trustees,  (§  3168),  the  sale  of  trust  property 
(§  3172),  the  investment  of  trust  funds  in 
stocks  in  which  a  trustee  is  not  authorized 
by  statute  to  invest  in  his  own  discretion  ( § 
3180),  and  the  passing  of  interlocutory  or- 
ders in  equitable  suits  (§  4847),  whioh  may 
include  the  setting  aside  of  a  sum  of  money 
out  of  a  fund  involved  in  the  litigation  for 
the  support  of  the  minor  parties.  So  that 
there  is  no  reason  or  authority  upon  which 
to  base  the  claim  of  the  defendant  in  error 
thait  §§  4863  and  4864  of  the  Civil  Code  au- 
thorize the  judges  of  the  superior  courts,  in 
term  or  a;t  chambers,  to  order  a  sale  of  the 
legal  estates  of  infants  in  real  property  for 
reinvestment.  And,  whea  this  power  of  sale 
is  given  by  statute,  it  has  been  held  to  be 
beyond  the  jurisdiction  of  the  court  to  au- 
thorize an  exchange  of  the  propei-ty  for  oth- 
er property  {Moran  v.  James,  21  App.  Div. 
183),  and  especially,  as  was  asked  for  in  the 
petition,  and  granted  in  the  order,  in  the  case 
at  bar,  for  stock  in  a  corporation  {Perin  v. 
Macgibben,  6  U.  S.  App.  348,  53  Fed.  Rep.  96, 
97,  3  C.  C.  A.  443) .  And  any  authority  con- 
ferred to  sell  the  property  for  the  mainte- 
nance of  the  infant  w^ould  not  be  applicable, 
because  that  would  be  an  extinguishment, 
and  not  the  protection,  of  the  corpus  of  the 
estate. 

The  only  remaining  sections  of  the  Code 
conferring  power  upon  the  judges  of  the  su- 
perior courts,  in  terra  or  at  chambers,  to 
order  the  sale  of  property  in  which  infants 
may  be  interested,  aside  from  the  sale  of 
homestead  property,  under  §  2847  of  the 
Civil  Code,  and  the  sale  of  infants'  property, 
upon  application  of  their  guardian,  under 
the  act  of  November  11,  1889,  are  §§  3172 
and  4865  of  the  Civil  Code,  or  8§  2327  and 
4223  of  the  Codes  of  1873  and  1882.  These 
sections  relate  to  the  sale  of  trust  property, 
and  to  none  other;  and  as  it  was  doubtless 
under  these  sections  that  the  petition  to  sell 
the  property  in  dispute  was  made,  because 
the  trustee  applied  for  the  order  as  trustee 
for  the  mother  and  children,  it  is  unneces- 
sary to  confound  the  unambiguous  statutory 
jurisdictions  upon  summary  petition  under 
these  sections  with  the  inherent  jurisdiction 
by  suit  in  a  court  of  equity.  In  such  cases 
the  court  or  judge  exercising  jurisdiction  by 
statute  is  restricted  by  the  power  conferred 
by  the  statute.  Williamson  v.  Berry,  8 
How.  537,  12  L.  ed.  1188;  Woerner,  Guard- 
ianship, pp.  232,  233.  Under  these  sections 
whatever  the  judge  could  do  in  term  he 
could  do  at  chambers,  and  whatever  he  could 
not  do  at  chambers  he  could  not  do  in  term. 
In  the  case  of  Losey  v.  Stanley,  147  N.  Y. 
571,  572,  it  was  unanimously  decided  that 
the   lower   court,   which   exercised   general 
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equity  powers,  and  which  was  authorized  by 
statute  to  order  the  sale  of  trust  property 
upon  summary  petition,  had  no  jurisdiction 
whatever  upon  such  a  petition  to  sell  the 
legal  estate  in  remainder  belonging  to  in- 
fants, or  to  appoint  a  guardian  ad  litem  to 
effect  such  a  sale.  And  to  the  same  effect  is 
the  case  of  Walker  v.  Pope,  101  Ga.  666,  in 
which  Justice  Fish,  who  delivered  the  opin- 
ion of  the  court,  said:  "The  principles  of 
law  governing  this  case  are  well  settled  and 
familiar,  and  will  be  readily  gathered  from 
the  headuotes,  read  in  connection  with  the 
reporter's  statement  of  the  facts."  On 
pages  667  and  668  the  reporter's  statement 
shows  that  the  executor  and  alleged  trustee 
brought  his  petition  to  the  superior  court 
(which  was  joined  and  concurred  in  by  the 
life  tenant,  an  adult  male),  praying  for  a 
sale  of  the  property  for  reinvestment  in  a 
farm,  upon  substantially  the  same  allega- 
tions as  set  forth  in  the  petition  in  the  case 
at  bar;  that  a  guardian  ad  litem  was  ap- 
pointed for  the  named  children,  who  were 
entitled  to  a  legal  estate  in  remainder  in  the 
property;  that  th%  judge  of  the  superior 
court  granted  the  order  to  sell;  and  that  a 
sale  was  made  under  the  order.  The  head- 
notes  show  that  the  only  reasons  the  plain- 
tiffs (the  children)  failed  to  recover  in  that 
case  were — First,  that  those  who  were  capa- 
ble of  understanding  their  rights  ratified  in 
writing  the  said  sale  of  the  property  and  the 
disposition  of  the  purchase  money,  without 
moving  to  disaffirm  the  same  within  a  rea- 
sonable time  after  reaching  their  majority; 
and,  secondly,  that  the  youngest  child,  who 
also  signed  the  ratification  paper,  but  who 
was  too  young  to  comprehend  its  purport, 
although  held  entitled  to  recover  within 
seven  years  from  the  death  of  the  life  ten- 
ant in  a  several  action,  could  not  recover  in 
a  joint  action  with  the  others,  whose  title 
had  been  tolled  before  the  commencement  of 
the  suit.  In  this  court,  as  the  judges  have 
almost  invariably  passed  the  orders  at  cham- 
bers, the  question  has  often  arisen  as  to  the 
power  of  a  judge  of  the  superior  court  at 
chambers  to  order  a  sale  of  the  l^al  estates 
of  Infants  for  reinvestment  under  the  sec- 
tions now  being  considered,  or  by  statute 
generally  before  the  act  of  November  11,. 
1889,  and  has  asi  often  been  decided  in  the 
negative.  See  Pughsley  v.  Pughsley,  75  Ga. 
95;  Rogers  v.  Pace,  76  Ga.  436;  Taylor  v. 
Kemp,  86  Ga.  185 ;  McDonald  v.  McCall,  91 
Ga.  306;  and  Fleming  v.  Hughes,  99  Ga. 
450.  These  cases  are  directly  in  point,  and 
are  unquestionably  sound  in  their  conclu- 
sions. They  establish  a  principle  as  firmly 
as  any  principle  can  be  established.  There 
is  not  one  decision  of  this  court  adverse  to 
them,  and  they  therefore  form  a  rule  of  prop- 
erty in  this  state  which  has  existed  for 
many  years.  When  these  decisions  thus  de- 
nied this  power  to  the  judges  of  the  superior 
courts  at  chambers,  they  also,  in  legal  effect, 
denied  the  same  power  to  the  said  judges  in 
term,  when  acting  under  the  statutory  juris- 
diction by  summary  petition,  because  each 
possesses  the  same  power, — one  no  more  nor 
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less  than  the  other.     It  would  therefore  be 
anomalous  to  hold  that  this  statutory  juria^ 
diction  gives  the  judge  in  term  the  power  to 
sell  the  legal' estates  of  infants  for  reinveat- 
ment,  and  conefinee  the  judge  ait  dhambeni  to 
a  sale  of  trust  estates,   especially   when  a 
court  of  equity  Is  without  the  inherent  juria- 
diction,  as  we  have  declared,  to  order  the 
sale  of  an  infant's  legal  estate  in  real  prop- 
erty for  reinvestment,  except  in  the  instances 
we  have  specified;  and  there  can  be  no  donbt 
that  in  making  these    decisions    this  court 
had  in  mind  the  provisions  of  §  4863  of  the 
Civil  Code,  as  well  as  of  9  4865,  which  have 
stood  together  in  the  Code  for  the  last  thirty- 
six  years.    That  such  is  true  is  shown  by  the 
case  of  Taylor  v.  Kemp,  86  Ga.  185,  where 
the  decision  in  the  case  of  McGotoan  v.  Luf- 
hurroiv,  which  was  made  under  the  provi- 
sions of  §  4863,  principally,  was  upheld  for 
the  purposes  of  that  case,  but  was  denied 
and  distinguished  as  to  the  facts  in  Taylor 
V.  Kemp,  and  also  by  the  case  of  Fleming  ▼. 
Hughes,  wMch  cites  the  case  of  Taylor  v. 
Kemp,  with  others,  and  denies  the  jurisdic- 
tion without  relying  upon  any  special  sec- 
tion of  the  Code.     There  is  nothing  in  the 
case  of  East  Rome  Toton  Co.  v.  Cothran,  81 
Ga.  366,  367,  when  properly  read  and  con- 
sidered, that    can    conflict    with  the    cases 
above  cited,  which  exist  in  an  unbroken  line. 
On  page  366,    Chief   Justice  Bleckley    held 
that  tHe  original  order  to  sell  in  that  case 
could  not  bind  the  infant  remaindermen,  be- 
cause, according  to  Hill  v.  Printup,  4S  Ga. 
452,  infant   beneficiaries    in  a    trust  estate 
must  be  made  parties.     On  page  367,  in  con- 
nection   with    the   attempted     confinnatioc 
proceedings,  in  which  the  infant  remainder- 
men were   made    parties,    he    said:     "It  is 
urged  that  this  order  of  confirmation  cured 
all  defects  in  the  title  to  Freeman,  and  this 
might  be  so,  perhaps,  had  the  judge  not  been 
disqualified;"  and  he  no  doubt  had  in  hie 
mind  at  the  time  what  the  rule  would  have 
been,  in  accordance  with  Hill  v.  Printup,  if 
the  infant  beneficiaries  in  the  trust  estate 
in  that  case  had  been  made  parties  to  a  coo- 
firmatory    proceeding.    The  minors  in   the 
case  of  East  Rome  Town  Co.  v.  Cothran  were 
not  infant  beneficiaries  in  a  trust  estate,  a? 
Chief    Justice   Bleckley    himself    h^d    on 
pages   361-366,   81    Ga.,   and    hence,    if   he 
had    decided    that    they  would   have    been 
bound    by  the    order    of  conflrmation,  had 
such  order  been  passed  by  a  qualified  judge, 
the  ruling  would  have  been  contrary  to  all 
the  cases  cited  above  on  the  subject  <2f  order- 
ing the  sale  of  infants'  legal  estates  by  peti- 
tion under  the  statutory  jurisdiction,  and. 
could  not  have  stood  against  them. 

I  think  the  opinion  of  the  majority  of  the 
court  virtually  concedes  that  a  court  of 
equity  has  no  inherent  power  to  order  the 
sale  of  the  legal  estates  of  infants,  upon  a 
summary  petition;  but  it  is  claimed  that, 
while  this  may  be  true,  still,  if  the  court  has 
jurisdiction  to  order  a  sale  of  the  trust  prop- 
erty, and  the  trustee  applies  also  for  an  or- 
der for  the  sale  of  the  legal  estate,  the  court, 
having  acquired  jurisdiction  for  one  purpose, . 
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will  retain  it  for  all,  and  will  grant  such  re- 
lief as  it  may  deem  proper  in  the  premises. 
In  other  words,  it  holds  that  a  court  of 
equity  has  jurisdiction,  even  u^on  summary 
petition,  to  decree  and  order  the  sale  of  in- 
fants' estates  for  reinvestment,  upon  the  ap- 
plication of  the  trustee,  when  the  infants 
have  an  equitable  interest  with  others  in  the 
life  estate,  and  are  the  sole  owners  ol  a  legal 
estate  in  the  remainder,  on  the  around  that, 
equity  having  acquired  jurisdiction  over  the 
equitable  life  estate  for  the  purpose  of  a  sale, 
that,  per  8e,  invests  the  eourt  with  the 
power  to  retain  the  jurisdiction  to  order  a 
sale  of  the  legaf  estate  in  remainder  also. 
With  great  deference  to  the  opinion  of  my 
associates,  I  think  that  this  principle  has  no 
application  to  a  proceeding  such  as  this. 
It  applies  to  cases  of  litigation,  where  the 
complainant  has  an  equitable  remedy  for  one 
purpose,  and  also  a  legal  remedy  touching 
the  subject*matter  of  the  litigation  against 
the  defendant,  and  the  complainant  seeks  to 
enforce  his  equitable  remedy,  in  which  cases 
the  jurisdiction  of  equity  may  be  retained  to 
grant  full  relief,  and  avoid  a  multiplicity  of 
suits  between  the  litigant  parties.  In  a 
word,  there  must  be  a  controversy  between 
litigant  parties  before  the  court,  to  bring  | 
this  principle  into  action  or  life.  See  Pom. 
£q.  Jut.  f }  181,  223-242,  where  the  whole 
subject  is  discussed,  with  citation  to  numer- 
ous authorities,  including  some  in  this  state. 
An  examination  of  the  Georgia  cases  in 
which  the  principle  has  been  applied  will 
show  that  in  all  of  them  there  was  a  contro- 
versy between  the  parties,  and  that  equita- 
ble and  legal  rights  were  involved  therein. 
And  the  same  appears  to  be  true  of  the  de- 
cisions of  the  other  courts.  The  court  of  ap- 
peals of  New  York,  in  an  unbroken  line  of 
decisions,  has  applied  the  principle  that, 
where  equity  has  acquired  iurisdietion  for 
one  purpose,  it  will  retain  it  to  grant  full 
relief  to  the  parties  litigant;  yet  the  princi- 
ple is  not  applied  in  proceedings  where  a 
trustee  applies  to  a  court  of  equity  to  sell  or 
mortgage  the  life  esitate,  and  the  legal  estate 
in  remainder  of  infants.  In  fact,  the  denial 
to  a  court  of  equity  of  the  inherent  jurisdic- 
tion to  order  a  sale  of  infants'  legal  estates 
arises  in  many  cases  where  such  estates  are 
in  remainder  after  an  executory  trust  ex- 
tending over  and  terminating  with  the  life 
estate.  The  above  principle,  then,  arises  in 
cases  of  litigation  under  the  ordinary  heads 


of  equity  jurisdiction;  and  as  Chief  Justice 
Andrews  pertinently  said  in  the  case  of 
Losey  v.  Stanley,  147  N.  Y.  670,  in  deliver- 
ing the  opinion  of  the  court,  where  the  trus- 
tee, whose  estate  extended  over  the  life  es- 
tate, only  applied  to  equity  to  include  in  a 
sale  the  l^al  estate  oi  infant  remaindermen : 
"The  question  of  the  inherent  power  of  a 
court  of  equity  to  order  a  sale  of  an  infant's 
real  property,  upon  the  theory  of  a  supposed 
benefit  to  him,  is  quite  distinct  from  .  .  . 
the  power  of  courts,  in  the  exercise  of  their 
ordinary  jurisdiction,  to  establish  or  enforce 
rights  of  property  between  parties  to  a  liti- 
gation, whether  infants  or  adults."  The 
supposed  difficulty  of  making  a  sale  of  the 
trust  estate  for  life  by  one  court  or  juris- 
diction, and  the  sale  of  the  legal  estate  in 
remainder  by  another,  is  not  sound,  as  is 
shown  by  the  case  of  Losey  v.  Stanley,  147 
N.  Y.  670,  and  many  others.  The  same  diffi- 
culty arises  when  a  petition  is  presented  to 
a  judge  of  the  superior  court  at  chambers, 
in  this  state,  to  order  a  sale  of  a  trust  estate 
for  life,  fund  a  legal  eertate  in  remainder. 
In  such  cases  he  can  only  order  a  sale  of  the 
trust  estate.  Rogers  v.  Pace,  76  Ga.  436; 
Fleming  v.  Hughes,  99  Ga.  444.  What 
greater  efficacy  or  sanctity  or  jurisdiction 
should  be  given  to  the  act  of  the  same  man 
when  he  merely  walks  from  his  private 
chambers  into  the  courtroom  with  the  order^ 
and  immediately  signs  it  there T  None  that 
I  can  see,  in  a  case  like  this. 

As  to  the  distinction  between  the  exercise, 
by  a  court  of  chancery,  of  original  and  inher- 
ent jurisdiction,  and  the  exercise,  by  the 
same  court,  of  jurisdiction  conferred  by  stat- 
ute, see  WilliamiBon  v.  Berry,  8  How.  636, 
637,  12  L.  ed.  1187,  1188,  and  BostoeU  v. 
Otis,  9  How.  336,  13  L.  ed.  164.  These  oaaes 
rule  that  where  jurisdiction  is  given  a  oourt 
of  equity  by  statute  and  a  preceding  is  filed 
thereunder,  the  court  cannot  combine  its 
original  inherent  jurisdiction  with  the  stat- 
utory jurisdiction.  The  statutes  of  Georgia 
giving  courts  of  equity  at  chambers  juris- 
diction to  sell  trust  estates,  those  oourto  con- 
not  combine  their  original  and  inherent  ju- 
risdiction with  that  conferred  by  statute,  so 
as  to  enable  them,  in  chambers  or  on  a  sum- 
mary petition  in  term  time,  to  order  the  sale 
of  legal  estates.  *  ' 

For  these  reasons,  I  cannot  agree  to  the 
opinion  of  the  majority  of  the  court  on  the 
questions  above  discussed. 
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Ed.  N.  CAIoDWELL,  Appt,, 

V. 

W.  L.  STORY. 

( Ky ) 

1.  A  commiinleation  made  In  ffood 
fulth  upon  any  subject  !n  which  the  per- 
son has  an  interest,  or  with  reference  to 
which  he  has  a  duty,  public  or  private,  either 

NOTB. — As  to  liability  for  defamatory  words 
nsed  in  course  of  duty,  see  also  Hemmens  v. 
Nelson  (N.  Y.)  20  L.  R.  A.  440. 
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legal,  moral,  or  social,  If  made  to  a  person 
having  a  corresponding  interest  or  duty.  Is 
privileged. 

2.  An  Indomement  on  a  note  to  tbe  ef- 
fect tbat  It  'vras  never  slffned,  but  Is  a 
fraud  and  forgery,  made  by  a  cashier  of  a 
collecting  bank  to  show  the  reason  for  non- 
payment, in  accordance  with  a  custom  of 
bankers  in  that  state,  when  returning  it  to 
the  party  who  sent  it  for  collection,  is  privi- 
leged. 

8.  A  person  vrbo  declares  tbat  a  note 
presented     to    blm    for    payment     Is 
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forMred.  and  thereby  induces  the  cashier  of 
a  collecting  bank,  who  presents  it  to  him,  to 
return  it  with  an  indorsement  that  It  is  a 
forgery,  which  constitutes  a  privileged  com- 
munication by  the  cashier,  is  not  guiity  of 
libel,  though  he  may  be  of  slander,  U  the 
note  Is  not  forged. 

(September  26,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Barren  Ck>unty  in 
tavor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  publictition 
of  a  libel.     Affirmed. 

The  facts  arc  stated  in  the  opinion. 

Messrs.  John  Sutdidge  and  W.  L. 
Porter,  for  appellant: 

A  communication  made  in  good  faith  upon 
any  subject  in  which  the  person  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty, 
public  or  private,  either  legal,  moral,  or  »o- 
•cial,  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty,  is  privileged. 

Marks  v.  Baker,  28  Minn.  162. 

Such  a  oommunioatioQ  as  W.  G.  Simpson 
placed  upon  the  bade  of  this  note  was  not 
privileged. 

If  the  communication  be  held  privileged  as 
to  Simpson,  yet  the  court  erred  in  dismiss- 
ing appellant's  action  against  Story. 

Starkie,  Slander  &  Libel,  341;  Malone  v. 
Carrico,  16  Ky.  L.  Rep.  155;  Rice  v.  Cool- 
idgt\  121  Maes.  393,  23  Am.  Rep.  279;  Hart 
V.  Baxter,  47  Mich.  198;  Hoar  v.  Wood,  3 
Met.  193. 

Messrs.  I.  A.  Brents  and  Balrd  A 
Sturgeon  for  appellee. 

Paynter,  J.,  delivered  the  opinion  of  the 
court: 

To  collect  a  note  of  appellee,  Story,  which 
Caldwell  held,  he  gave  it  to  Trigg  &  Co., 
bankers,  at  Glasgow,  Kentucky,  who  sent  it 
through  the  Bank  of  Cumberland  to  the 
Bank  of  Albany,  Clinton  county,  Kentucky. 
Simpson,  as  cashier  of  the  Bank  of  Albany, 
presented  it  to  Story  for  payment  Story 
refused  payment,  and,  <as  alleged  by  the  ap- 
pellajit,  direoted,  induced,  and  procured 
Simpson  tx)  return  the  note  to  Trigg  &  Co., 
through  the  Bank  of  Cumberland,  with  an 
indorsement  on  it  as  fallows,  to  wit:  "Never 
signed  a  note;  fraud,  forgery,"  etc.  It  is  al- 
leged in  the  petition  that  the  words  were 
false,  libelous,  cuid  defamatory,  and  that 
they  were  so  published  in  Barren  county,  to 
the  appellant's  damage  in  feelings,  reputa- 
tion, etc.  Story  ejid  Simpson  reside  in  Clin- 
ton county,  Kentucky,  and  they  were  sum- 
moned there  to  answer  this  action  in  the 
Barren  circuit  court.  By  a  special  de- 
murrer and  plea,  Story  questioned  the  ju- 
risdiction of  the  court,  and  also  answered 
that  he  did  not  direct  Simpson  to  make  the 
indorsement  on  the  note  of  which  complaint 
was  made.  Simpson  answered,  and  alleged 
that  Story  had  direoted  him  to  make  the  re- 
ports which  he  made ;  that  the  Bank  of  Cum- 
berland was  the  oorresponding  agent  of 
Trigg  &  Co.,  and  that  the  Bank  of  Albany, 
of  which  he  was  cashier,  was  the  correspond- 
ing agent  of  the  Bank  of  Cumberland;  that 
he  received  the  noto  as  cashier  of  the  bank; 
15  L.  R.  A. 


that  he  presented  the  note 'to  Story  for  pay- 
ment, and  he  refused  to  pay  it;  that  it  was 
the  custom  of  bankers  in  this  state,  when 
bills  and  notes  were  received  by  them  for  col- 
lection, and  payment  refused,  to  indorse  oo 
such  paper  or  slip  attached  thereto  the  rea- 
sons given  for  nonpayment,  and  to  forward 
the  same  to  the  bank  from  which  the  paper 
originally  started;  that  he  in  good  faith,  and 
without  malice  towards  the  appedlant  or  pur- 
pose to  injure  him,  and  without  any  inten- 
tion or  purpose  of  charging  him  with  the 
crime  of  forgery  or  fraud,  made  the  in- 
dorsement on  the  note;  that  he  in  good 
faith  made  the  indorsem^t  on  the  note 
for  the  sole  purpose  of  informing  the  ap- 
pellant and  bis  agents,  Trigg  &  Co.,  the 
defense  that  Story  claimed  to  have  to  the 
note;  that  the  note  was  returned  by  mail 
from  the  Bank  of  Cumberland  to  Trigg 
&  Co.;  that  the  indorsement  on  the  back  of 
the  note  vtsla  a  privileged  and  confidential 
communication  to  plaintiflF's  agent,  Trigg  & 
Co.;  that  he,  in  discharge  of  his  duty  as 
cashier  of  the  Bank  of  Albany,  made  the  in- 
dorsement, that  the  appellant  might  know 
the  reasons  which  Story  gave  for  refusing  to 
pay  the  note.  No  reply  was  filed  to  this  an- 
swer, and,  upon  tlie  trial  of  the  case,  the 
court  gave  a  peremptory  instruction  to  the 
jury  to  find  for  Simpson,  which  was  accord- 
ingly done.  No  objection  was  made  or  excep- 
tion taken  to  the  giving  of  the  instruction^ 
and  no  appeal  is  prosecuted  as  to  Simpson. 

It  is  insisted  thast  the  communication 
which  Simpson  made  was  privileged.  The 
communication  which  he  had  made  was  as 
corresponding  agent.  The  method  of  collec- 
tions usually  employed  by  banks  is  the  same 
as  was  employed  in  this  case,  and  as  ooo- 
templated  by  Caldwell  when  he  gave  Trigg 
&  Ck>.  the  note  for  collection.  I^ie  general 
rule  may  be  stated  to  be  that  a  communica- 
tion made  in  good  faith  upon  any  subject  in 
which  the  person  has  an  interest,  or  wHh 
reference  to  which  he  has  a  duty,  public  or 
private,  either  legal,  moral,  or  social,  if  made 
to  a  person  having  a  oorresponding  interest 
or  duty,  is  privileged.  Under  the  custom 
of  bankers  in  this  state,  it  was  the  duty  of 
Simpson,  as  cashier  of  the  Bank  of  Albany, 
to  report  the  reasons  for  nonpayment,  and 
he  made  the  report  to  the  parties  to  whom 
he  was  under  obligation  ,to  make  it.  The 
corresponding  duty  was  upon  Trigg  &  Co.  to 
inform  their  customer  the  reasons  which  the 
payor  of  the  note  gave  for  its  nonpayment 
In  our  opinion,  it  was  a  privileged  communi- 
cation. If  this  be  correct,  then  it  cannot  be 
adjudged  that  Story  has  been  guilty  of  libel. 
He  may  have  been  guilty  of  slander  in  the 
statement  which  he  made  to  Simpson,  but  it 
necessarily  follows,  if  the  oommunicatioD 
which  Simpson  made  was  privileged,  the  of- 
fense of  libel  was  not  oommitted. 

So,  if  Story  was  guilty  of  slander,  it  took 
place  in  Clinton,  not  in  Barren,  couxrty ;  and, 
under  §  74,  Civ.  Code  Prac.,  the  venue  6f  the 
action  was  in  Clinton,  not  in  Barren,  oounty, 
and  the  court  properly  dismissed  the  action 
as  to  Story. 

The  judgment  is  affirmed. 
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V. 

W.  A,  DOWKER,  Tax  Collector. 

(116  Cal.  20.) 

1.  The  t»xmtlon  of  «l&»re«  of  stock  Im 
Bational    b»mka    1«    permitted    by    the 

act  of  Congress  of  June  3,  1864,  as  amended 
Febniary  10,  1868  (U.  8.  Rev.  Stat,  i  5219), 
provided  tliey  are  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  at  no  greater 
rate  than  is  assessed  upon  other  moneyed 
capital  in  the  liands  of  Individual  citizens  of 
the  state. 

2.  The  provtalon  that  all  property  not 
exempt  shall  be  '^axed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by 
law,"  which  appears  in  Const,  art.  13,  f  1,  is 
not  self-executing. 

3.  To  aaaeaa  shares  of  stock  In  a  na- 
tional bank  as  other  personal  prop- 
erty, without  any  deduction  for  4ebts  of  the 
owner  or  for  investments  of  the  stock  of  the 


Note. — at  ate  ttueatioH  of  national  banks. 

I.  Decisions  prior  to  establishment  of  na- 
tional hanks. 
II.  Acts  establisMug  national  banks. 

III.  Taxation  of  property  franchises  or  proc- 

esses of  banking. 

IV.  Taxation  of  shares  of  stock. 

a.  Shares  may  be  taxed. 

b.  Requirement  as  to  equality. 

1.  Form  of  legislation. 

2.  What  is  moneyed  capital. 

8.  Effect  of  exemption  of  property 

in  state. 
4.  Discritnination. 
6.  Deduction  of  indebtedness. 
I  6.  Other  deduvtiOHs. 
'  7.  Difference  in  manner  of   taxing 
state  and  nationtU  banks. 

8.  Discount  for  prompt  payment. 

9.  Uniformity  throughout  state. 
e.   Method  of  fixing  value  of  shares. 

1.  Valuation  above  par. 

2.  Deduction    for    investment    in 

bonds. 
8.  Deduction     for    investment    in 
real    estate    and    other    prop- 
erty. 

d.  Method  of  assessing  the  tax. 

e.  Period  for  which  tax  payable. 

f.  Where  tax  is  to  be  Ofmessed. 

g.  Territories  may  exact  tax. 
Y.  Bank  officers  to  assist. 

\1.  Provisions   of  state   Constitutions,  . 
VII.  Remedies. 

VIII.  Contracts  for  special  rates. 
IX.  Tax  on  bank  officers. 

I.  Decisions  prior  to  establishment  of  national 

banks. 

After  the  creation  of  the  old  United  States 
Hank  the  statos  attempted  to  place  a  tax  upon 
It  or  its  branches,  and  the  question  of  the  right 
to  do  so  soon  came  before  the  Supreme  Court 
of  tho  United  States. 

Tiijit  court  held  that  all  subjects  over  which 
tlm  sovereign  power  of  a  state  extends  are  ob- 
jects of  taxation,  but  those  over  which  it  does 
not  extend  are  upon  the  soundest  principles  ex- 
empt from  taxation.  The  sovereljjnty  of  a 
state  does  not  extend  to  those  means  employed 
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bank  in  nonassessable  government  bonds, 
would  work  an  illegal  discrimination  in  favor 
of  state  banks  and  against  shares  of  national 
banks,  when  state  banks  are  taxed  under  Pol. 
Code,  i  8608,  providing  for  the  taxation  of 
the  property  of  corporations,  but  that  no  as- 
sessment shall  be  made  of  shares  of  stock  or 
any  holder  thereof  be  taxed  therefor,  and 
I  a629  provides  for  the  deduction  of  the  debts 
of  the  owner  from  the  assessment  of  credits. 

(February  3,  1897.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Stanialaus  Coun- 
ty in  favor  of  defendiLnt  in  a  proceeding  sub- 
mitted upon  an  agreed  sbatemeni  of  f«ucte  to 
determine  the  legality  of  a  tax  imposed  upon 
pla  inti  if  s.     Reversed. 

The  facte  are  stated  in  the  CkxnmiflsioDar't 
opinion. 

Messrs.  Lloyd  A  Wood  for  appellantB. 

Messrs.  L.  W.  Fulkertk  and  P.  H. 
Griffin  for  respondent. 


by  Congress  to  carry  into  execution  powers  con- 
ferred on  that  body  by  the  people  of  the  United 
States.  The  question  is  one  of  supremacy,  and 
if  the  rights  of  the  states  to  tax  the  means  em- 
ployed by  the  general  government  be  conceded, 
the  declaration  that  the  Constitution  and  the 
laws  made  in  pursuance  thereof  shall  be  the  su- 
preme law  of  the  land  is  empty  and  unmeaning 
declamation.  The  result  is  that  the  state  has 
no  power  to  tax  a  bank  chartered  by  the  Unit- 
ed States  government  to  assist  In  carrying  on 
its  operations.  But  this  rule  does  not  extend 
to  deprive  the  state  of  the  power  to  tax  the 
real  property  of  the  bank  In  common  with  other 
real  property  within  the  state,  nor  to  impose  a 
tax  on  the  interest  which  the  citizens  of  the 
state  hold  in  the  institution  in  common  with 
the  other  property  of  the  same  description 
throughout  the  state.  M'Culloch  v.  Maryland, 
4  Wheat.  310,  4  L.  ed.  579. 

In  Osborn  v.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204,  the  court  was  asked  to  re- 
vise the  opinion  in  M'Culloch  v.  Maryland,  and 
did  so,  but  again  arrived  at  the  conclusion  that 
a  state  cannot  tax  the  bank  of  the  United 
States.  The  court  says  that  if  the  bank  was 
a  mere  private  corporation  engaged  In  its  own 
business  it  would  be  subject  to  the  taxing  pow- 
er of  the  state,  and  the  casual  circumstance  of 
its  being  employed  by  the  government  in  the 
transaction  of  Its  Oscal  affairs  would  not  ex- 
empt its  private  business  from  taxation.  But 
that  since  the  bank  existing  at  that  time  was 
created  for  public  and  national  purposes  it  was 
not  subject  to  the  power  of  the  state.  So  to 
tax  its  faculties,  its  trade  and  occupation,  is 
to  tax  the  bank  itself. 

And  the  court  further  held.  In  Osborn  v. 
Bank  of  United  States,  that  the  fact  that  the 
act  of  Congress  establishing  the  bank  of  the 
United  States  did  not  expressly  declare  that  It 
was  to  be  exempt  from  state  taxation  will  not 
prevent  the  court  from  implying  such  exemp- 
tion, if  necessary  to  the  operations  of  the  bank. 

In  accordance  with  the  Intimation  found  in 
the  decision  in  M'Culloch  v.  Maryland,  4 
Wheat.  316,  4  L.  ed.  579.  the  South  Carolina 
court  held  that  United  States  bank  stock  in 
the  hands  of  an  individual  is  a  legitimate  sub- 
ject of  taxation.  The  fact  that  this  may  re- 
sult in  driving  the  stock  out  of  the  state  is  im- 
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Searlfl,  C,  filed  the  following  opinion: 
This  is  a  cotntroversy  without  action,  sub- 
mitted upon  an  agreed  statement  to  the  su- 
perior court  in  and  for  the  county  of  Stanis- 
laus, under  the  provisions  of  §  1138  of  the 
Code  of  Civil  Procedure,  to  determine  the  le- 
gality' of  a  tax  imposed  upon  the  plaintiffs, 
ajid  the  right  of  the  defendant  as  tax  collect- 
or to  enforce  payment  thereof.  By  the  judg- 
ment in  the  case,  tlie  validity  of  the  tax,  and 
the  right  of  the  defendant  to  collect  the  same, 
were  upheld.  Plaintiffs  appeal  from  the 
judgment,  and  the  cause  comes  up  on  the 
judgment,  roll. 

It  appears  from  the  agreed  statement: 
(1)  The  First  National  Bank  of  Modesto  is 
a  banking  corporation,  created  under  and 
pursuant  to  the  laws  of  the  United  States  in 
relation  to  the  creation  and  organization  of 
national  banks,  with  a  paid-up  capital  stock 
of  $100,000,  divided  into  1,000  shades  of  $100 
each,  and  located  and  having  its  plaoe  of 
busings  at  Modesto,  in  the  county  of  Stan- 
islaus, state  of  California.  (2)  The  plain- 
tiffs, and  each  of  them,  were  at  the  several 
dates  herein  mentioned  the  holders  and  own- 
ers of  certain  of  the  shares  of  stock  in  said 
national  bank.  The  number  of  shares  own- 
ed and  held  by  each  of  the  plaintiffs  is  stated 


in  the  agreed  statement,  but  is  unimp4>rtaiit 
here.  (3)  For  the  years  1894  and  1895,  or 
for  either  of  said  years,  said  plaintiffs,  or 
any  of  them,  or  the  corporation  or  its  ofli- 
cers,  did  not  furnish  to  the  assessor  of  the 
county  a  statement  showing  the  respective 
interests  or  property  of  said  plaintiffs,  or 
any  of  them.,  in  or  to  the  paid-up  capital 
stock  of  said  First  National  Bank,  or  in  or 
to  any  of  its  personal  property  or  tbe  shares 
of  the  capital  stodc  owned  by  t:hem  in  said 
corporation,  and  did  not  furnish  any  state- 
ment showing  the  amount  of  any  debt  or 
debts  due  from  them,  or  any  of  them,  or 
from  the  corporation  to  bona  fide  residents 
of  this  state,  or  to  firms  or  corporations  do- 
ing business  in  thia  state.  (4)  For  the 
years  1894  and  1895  the  assessors  of  said 
Stanislaus  county  assessed  the  said  First  Na- 
tional Bank,  upon  its  real  estate  and  mort- 
gage interests  in  real  estate,  and  upon  the 
furniture  and  fixtures  of  its  banking  oflSoe 
only,  at  the  full  cash  value  of  such  real  es^ 
tate,  mortgage  interests,  furniture,  and  fix- 
tures, said  bank  claiming  that  ite  other  prop- 
erty was  not  subject  to  taxation  under  state 
authority.  For  the  years  1894  and  1895  all 
the  several  banking  oorporatione  and  other 
corporations  located  in  said  county,  other 


material,  since  if  Congress  thinks  proper  to 
establish  a  bank  on  other  funds  than  its  own  it 
does  not  possess  the  power  to  compel  any  In- 
dividual to  purchase  the  stock,  but  must  send 
It  Into  tbe  market,  to  where  Individuals  find  it 
to  their  interest  to  participate.  So  that  the 
case  does  not  present  the  question  as  to  the 
exercise  of  inconsistent  powers  between  tbe 
state  authorities  and  tbe  United  States,  but  be- 
tween the  state  and  Its  citizens,  or.  In  other 
words,  what  the  state  authority  haa  a  right 
to  draw  on,  the  sources  of  the  wealth  of  Its 
citizens  to  support  and  defray  the  expenses  of 
government.  Bulow  v.  Charleston,  1  Nott  & 
M'C.  527. 

So,  it  was  held  that  the  state  may  Impose  a 
tax  on  the  dividends  arising  from  stock  In  the 
bank  of  the  United  States  owned  by  its  citi- 
zens. State  ex  rel.  Berney  v.  Tax  Collector, 
2  Ball.  L.  654.  Harper,  J.,  said  In  his  opinion 
the  question  wsa  whether  the  Imposition  In 
question  was  In  good  faith  a  tax,  or  whether 
under  the  guise  of  a  tax  a  penalty  was  in- 
tended to  be  inflicted  with  a  view  to  suppress 
the  bank. 

The  fact  that  the  United  States  Bank  went 
ont  of  existence  so  soon  probably  accounts  for 
tbe  fact  that  the  decisions  upon  the  right  to 
tax  stockholders  are  so  few.  But  the  above 
decisions  represent  the  state  of  the  law  at  the 
time  the  act  was  passed  for  the  establishment 
of  the  national  banks. 

II.  Ada  eatahliahing  national   banks. 

Congress  did  not  In  the  act  which  first  es- 
tablished the  national  banks,  that  of  1863, 
make  any  provision  about  taxation.  But  that 
act  was  amended  the  next  year,  and  the  act  of 
1864  provided  that  nothing  In  the  act  should 
be  construed  to  prevent  all  the  shares  in  any 
of  said  associations  held  by  any  person  or  body 
corporate  from  being  Included  In  the  valuation 
of  the  personal  property  of  such  person  or  cor- 
poration In  the  assessment  of  taxes  Imposed 
by  or  under  the  state  authority  at  the  place 
where  such  bank  Is  located  and  not  elsewhere, 
but  not  at  a  greater  rate  than  is  assessed  on 
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other  moneyed  capital  in  the  hands  of  individ- 
ual clhzens  of  such  state.  Provided  that  the 
tax  so  Imposed  shall  not  exceed  the  rate  im- 
posed upon  the  shares  In  any  of  the  banks  or- 
ganized under  authority  of  the  state  where  snch 
association  Is  located.  And  provided  that  the 
act  shall  not  exempt  the  real  estate  of  associa- 
tions from  either  state,  county,  or  municipal 
taxation  to  the  same  extent  according  to  value 
as  other  real  estate  Is  taxed. 

The  act  of  1868  provide^  that  the  legislature 
of  each  state  may  determine  and  direct  tbe 
manner  and  place  of  taxing  ^l  the  shares  of 
national  banks  located  within  the  state  subject 
to  the  restriction  that  the  taxation  shall  not 
be  at  a  greater  rate  than  Is  assessed  apoa 
other  moneyed  capital  In  the  hands  of  Individ- 
ual citizens  of  such  state. 

These  statutes  were  carried  Into  the  Revised 
Statutes.  S  5219,  so  as  to  provide  that  nothing 
herein  shall  prevent  all  the  shares  In  any  asso- 
ciation from  being  Included  in  the  valuation  of 
the  personal  property  of  the  owner  or  bolder 
of  such  shares  In  assessing  taxes  imposed  by 
authority  of  the  state  within  which  the  asso- 
ciation is  located :  but  the  legislature  of  each 
state  may  determine  and  direct  the  manner 
and  place  of  taxation  of  the  shares  of  national 
banking  associations  located  within  the  state 
subject  only  to  the  two  restrictions, — ^that  the 
taxation  shall  not  be  at  a  greater  rate  than  Is 
assessed  upon  other  moneyed  capital  in  the 
hands  of  Individual  citizens  of  such  state,  and 
that  the  shares  of  any  national  banking  asso- 
ciation owned  by  nonresidents  of  any  state 
shall  be  taxed  In  the  city  or  town  where  the 
bank  is  located  and  not  elsewhere.  Nothing 
herein  shall  be  construed  to  exempt  the  real 
property  of  associations  from  either  state, 
county,  or  municipal  taxes  to  tbe  same  extent 
according  to  its  value  as  other  real  property  is 
taxed. 

The  decisions  are  not  entirely  in  accord  as 
to  the  proper  construction  of  these  statutes. 
Many  cases  have  come  before  the  courts  In 
which  the  question  has  arisen,  and  upon  most 
branches  of  the  subject  a  settled  rule  has  been 
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than  national  banking  corporations,  were  as- 
seesed  upon  all  tlieir  real  and  personal  prop- 
erty at  its  full  cash  vulue;  but  the  dhare- 
holders  in  state  banks  and  state  oorporations 
were  not  assessed  upon  their  shares  of  stock 
therein,  such  shares  of  stock  being  treated  as 
exempt  from  assessment  under  the  provisions 
of  9  3608  of  the  Political  Code  of  the  state 
of  California.  (5)  J.  F.  Campbell,  county 
assessor  for  said  Stanislaus  county  for  the 
year  1895,  assessed  to  each  of  the  plaintiffs 
herein  the  shares  of  stock  by  them  severally 
held  in  said  First  National  Bank  of  Modes- 
to. He  ascertained  that  said  shares  were  of 
the  cash  value  of  $100  per  share  over  and 
above  the  real  estate,  etc.,  assessed  to  the 
bank.  The  assessor  pursued  tihe  following 
course  in  arriving  at  the  value  of  the  stock, 
viz.:  He  ascertained  that  the  paid-up  capi- 
tal stock  was  $100,000;  undivided  profits, 
$4,140;  surplus,  $20,000, — ^total  value  $124,- 
140.  He  deducted  thercrfrom,  value  real  es- 
tate assessed  to  bank,  $6,305;  value  mort- 
gage interest  to  bank,  $5,596;  value  office 
furniture,  etc.,  to  bank,  $800, — thus  leaving 
a  balance  of  $111,439.  From  this  sum  he 
deducted  10  per  cent  for  bad  debts.  He  fur- 
ther ascertained  that  the  oapital  stock  was 
divided  into  1,000  shares  of  $100  each,  and 


thus  determined  that  they  were  of  the  value 
of  $100  each.  He  also  found  that  said 
sliares  had  not  been  assessed  for  the  purpos- 
es of  taxation  for  the  year  1894,  and  there- 
upon doubled  the  assessment  of  1895,  and 
assessed  said  shares  at  $200  each.  The  state 
board  of  equalization  reduced  the  value  of 
all  property  assessed  for  taxation  in  said 
county  for  the  year  1895  10  per  cemt,  and 
upon  the  property  as  so  reduced  taxes  were 
levied.  Plaintiflfs  have  tendered  to  the  tax 
collector  all  sums  due  from  them  for  taxes 
for  the  year  1895,  save  and  except  the  tax 
imposed  upon  said  shares  of  stock  so  by  them 
held  and  owned,  which  said  lasrt-mentioned 
tax  they  claim  is  contrary  to  law,  and  there- 
fore illegal  and  void;  and  said  tax  collector, 
the  defendant  herein,  claims  that  tlie  same  is 
lawful,  and  therefore  a  good  and  valid  claim. 
As  before  stated,  the  superior  court  ad- 
judged that  the  taxes  imposed  upon  the 
shares  of  stock  are  legal  and  valid,  and  that 
defendant  has  a  right  to  collect  the  same. 
The  plaintiffs  appeal. 

The  points  made  by  appellants  for  reversal 
are:  (1)  The  taxes  in  question  were  not 
assessed  in  pursuaoice  of  the  provisions  of  § 
1  of  article  13  of  the  Constitution  of  this 
state.     (2)  The  taxes  in  question  are  ille- 


evolved,   but  in  a  few  instances  disagreement 
still  exists. 

III.  Tacpation  of  property  franchUet  or  proc- 
esses of  banking. 

So  far  as  the  property  of  the  bank  is  con- 
cerned there  Is  little  conflict  of  opinion.  The 
statute  permits  the  taxation  of  real  estate,  and 
the  only  question  can  be  as  to  whether  or  not 
the  taxation  is  to  the  same  extent  according  to 
value  as  other  real  estate  is  taxed. 

It  is  not  necessary  that  state  banlis  should 
exist  to  authorize  the  taxation  of  national 
banlES.     Smith  v.  Webb,  11  Minn.  500. 

Real  estate  of  a  national  bank  may,  under 
state  statutes,  be  assessed  as  reai  estate  in  the 
town  where  situated,  and  need  not  be  assessed 
as  part  of  the  capital  of  the  bank.  Loftin  v. 
Citizens'   Nat.  Bank,  85  Ind.  341. 

But  a  municipal  corporation  cannot  impose 
an  ad  valorem  tax  ou  the  banking  house  and 
lot  of  a  national  bank  when  such  tax  is  not 
Imposed  upon  the  state  banks.  City  Nat.  Bank 
V.  Paducah,  10  Ky.  L.  Rep.  221,  9  S.  W.  218. 

Where  a  bank  obtains  a  lease  of  real  estate 
with  promise  of  purchase  or  renewal,  and  upon 
it  erects  a  banking  house,  it  is  subject  to  taxa- 
tloo  thereon  as  real  estate  to  the  extent  of  the 
value  of  the  building.  People  ex  rel.  Van 
Nest  V.  New  York  City  &  County  Tax  &  A. 
Comrs.  80  N.  Y.  573. 

Where  the  laws  provide  for  the  taxation  of 
shares  of  stock  in  the  bank  without  any  de- 
duction on  account  of  reai  estate  the  real  es- 
tate cannot  be  taxed  eo  nomine  against  the 
bank  unless  the  statute  expressly  requires  it. 
Rice  County  Comrs.  v.  Citizens'  Nat.  Bank,  23 
Minn.  280;  State  v.  Citizens*  Nat.  Bank 
(Minn.)   15  Alb.  L.  J.  146. 

Personal  property. 

There  is  no  permission  in  the  act  of  Congress 
to  tax  personal  property  of  the  bank,  and  the 
general  rule  is  as  stated  in  Peoplh  y.  Nation- 
▲i^  Bank  of  D.  O.  Mills  ft  Co.  that  such  prop- 
erty cannot  be  taxed. 
45  L.  R.  A. 


The  personal  property  of  a  national  bank  is 
exempt  from  direct  taxation  by  a  state.  San 
Francisco  v.  Crocker  Wool  worth  Nat.  Bank,  92 
Fed.  Rep.  273;  First  Nat.  Bank  v.  Province, 
20  Mont.  874. 

A  municipal  corporation  cannot  tax  the  per- 
sonal property  of  a  national  bank  located  there- 
in. National  Bank  v.  Liong  (Ariz.)  67  Pac. 
089. 

The  furniture  of  a  national  bank  is  not  sub- 
ject to  taxation  by  the  state,  especially  where 
the  furniture  of  state  banks  Is  by  the  laws  of 
the  state  exempt  from  taxation.  Covington 
City  Nat.  Bank  v.  Covington,  21  Fed.  Rep.  489. 

The  personal  property  of  a  national  bank 
consisting  of  safe,  office  furniture,  cash,  bills 
discounted,  etc.,  is  not  subject  to  state  taxa- 
tion. National  State  Bank  v.  Young,  25  Iowa, 
311. 

The  state  cannot  tax  the  notes,  bills,  bonds, 
etc.,  of  national  banks  since  it  would  be  a  tax 
on  the  business  of  the  bank.  State  v.  First 
Nat.  Bank,  4  Nev.  348.  The  court  says  that 
Congress  having  permitted  the  states  to  collect 
a  certain  character  and  amount  of  taxes  on  the 
shares  and  real  estate  of  the  bank  would  seem 
by  strong  inference  to  have  intended  to  re- 
serve to  itself  exclusive  power  over  the  taxa- 
tion of  banks  and  bank  property  of  other  de- 
scriptions. 

Mortgages  held  by  national  banks  are  not 
subject  to  state  taxation.  First  Nat.  Bank  v. 
Kreig,  21  Nev.  404. 

There  has  been  some  difference  of  opinion  as 
to  the  right  to  tax  bank  notes.  In  one  case  it 
was  held  that  national  bank  notes  are  obliga- 
tions of  the  United  States  government,  and  ex- 
empt from  taxation.  Home  v.  Green,  52  Miss. 
452. 

But  In  Lilly  v.  Cumberland  County  Comrs. 
69  N.  C.  300,  it  is  stated  by  way  of  argument 
that  the  state  until  forbidden  by  Congress  has 
power  to  tax  national  bank  bills. 

And  it  was  held  by  the  same  court  that  un- 
til Congress  forbids,  the  states  have  a  right  to 
tax  the  circulation  of  national  banks.  Buffla 
V.  Orange  County  Comrs.  69  N.  C.  4d8.  , 
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gal,  because  the  property  asscseed  is  not  sub- 
ject to  assessment  for  the  purposes  of  taxa- 
tion, ajid  is  exenipt  therefrom  by  the  provi- 
sions of  §  3G08  of  the  Political  Code.  (3) 
The  taxes  in  question  are  illegal,  because 
they  were  levied  in  violation  of  the  provi- 
sions of  tlie  national  bank  act.  For  the  sake 
of  greater  brevity  we  shall  consider  the  prop- 
ositions involved  in  the  several  contentions 
of  appellantij  not  in  the  ordeir  of  their  se- 
quence, but  together. 

Section  1  of  article  13  of  the  Constitution 
of  this  state  is  as  follows:  "All  property  in 
the  state,  not  exenipt  under  the  laws  of  the 
United  States,  sliall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided  by 
law.  The  word  'property,*  as  used  in  this  ar- 
ticle and  section,  is  hereby  declared  to  in*- 
elude  moneys,  credits,  bonds,  stocks,  dues, 
franchises,  and  all  other  matters  and  thioigs, 
real,  personal,  and  mixed,  capable  of  private 
own^fl-ship;  provided,  that  growing  crops, 
property  used  exclusively  for  public  schools, 
and  such  as  may  belong  to  the  United  States, 
this  state,  or  to  any  county  or  municipal  cor- 
poration within  this  state,  shall  be  exempt 
from  taxation.  The  legislature  may  provide, 
evoept  in  the  case  of  credits  secured  by  mort- 
gage or  trust  deed,  for  a  deduction  from  cred- 


its or  debts  due  to  bona  fide  residents  of  this 
state."  It  will  appear  at  a  glance  that  the 
foregoing  constitutional  provision  is  not,  and 
doeai  not  pretend  to  be,  self -executing.  All 
property  not  exempt  shall  be  taxed  in  pro- 
portion to  its  value,  but  that  value  is  to  be 
"ascertained  as  provided  by  law."  The  Con- 
stitution fixes  the  liability  of  property  u* 
t£i|uition,  and  the  standard  upon  which  it  i^ 
based,  viz.,  in  proportion  to  its  v«lue;  but 
the  duty  of  prescribing  the  machinery  by 
which  to  ascertain  such  value  is  confided  to 
the  legislature.  "Taxes  .  .  .  are  the 
enforced  proportional  contribution  of  per- 
sons and  property,  levied  by  the  authority  of 
the  state,  for  the  support  of  the  government, 
and  for  all  public  needs."  Cooley,  Taxn.  p. 
1.  The  power  of  taxation  is  lodged  with 
the  l^islative  branch  of  our  government. 
"The  legislature  must  therefore  detegmine 
all  questions  of  state  necessity,  discretion,  or 
policy  involved  in  order iing  a  tax,  and  in  ap- 
portioning it;  must  make  all  the  necessary 
rules  and  regulations  which  are  to  be  ob- 
sei-ved  in  order  to  produce  the  desired  re- 
turns; and  must  decide  upon  the  agencies 
by  means  of  which  collections  shall  be 
made."  Cooley,  Taxn.  2d  ed.  p.  43.  The 
question  presented  seems  to  divide  its^f  un- 


So,  tbe  Indiana  court  held  that  the  notes  of 
national  banks  known  as  national  currency  are 
not  exempted  from  state  taxation,  notwith- 
standing §  130  of  the  act  of  1864  provides  that 
the  word  "obligation"  or  other  security  in  the 
United  States,  used  In  the  act,  should  be  held  to 
Include  and  mean  all  bonds,  coupons,  national 
currency.  United  States  notes,  treasury  notes, 
fractional  currency,  checks  for  money  of  au- 
thorized officers  of  the  United  States,  certifi- 
cates of  indebtedness,  etc.,  which  have  been, 
or  may  be,  Issued  under  the  act  of  Congress, 
since  the  word  "obligation"  as  there  used  re- 
fers to  the  obligations  and  securities  for  the 
counterfeiting  of  which  §  11  provides  a  punish- 
ment, and  not  to  the  bonds,  treasury  notes,  and 
other  obligations  which  by  i  1  are  exempt  from 
taxation,  and  the  national  currency  Is  in  no 
proper  sense  of  the  term  obligations  of  the 
United  States,  since  they  do  not  rest  properly 
on  the  promise  of  the  government  to  pay  them 
as  her  own  debt  but  simply  In  her  promise  that 
she  will  indemnify  herself  In  her  own  bonds 
and  only  after  failure  of  the  bank  and  forfei- 
ture of  the  bonds  will  she  regard  herself  as 
finally  liable.  Montgomery  County  Comrs.  v. 
Elston,  32  Ind.  21,  2  Am.  Rep.  327. 

Capital. 

The  capital  of  a  national  bank  cannot  be  as- 
sessed by  state  authority.  Collins  v.  Chicago, 
4  Biss.  472:  National  Bank  v.  Bimlra,  53  N. 
Y.  40;  Smith  v.  First  Nat.  Bank,  17  Mich. 
479 ;  First  Nat.  Bank  v.  Watkins.  21  Mich.  483. 

The  taxation  by  state  authority  of  the  capi- 
tal stock  of  a  national  bank  invested  In  United 
States  securities  may  be  restrained.  First  Nat. 
Bank  v.  Douglas  County,  3  Dill.  298. 

So,  one  court  has  held  that  the  surplus  fund 
and  undivided  profits  of  a  national  bank  ai'c 
not  taxable  by  the  state.  Covington  City  Nat. 
Bank  v.  Covington,  21  Fed.  Rep.  489. 

But  In   New  Hampshire  It   is  said  that  the 
state  may  tax  the  surplus  capital  of  national 
banks  beyond  the  amount  which  they  are  re- 
quired to  carry  to  their  surplus  fund  semi-an-  i 
45  L.  R.  A. 


nually.     First  Nat.   Bank  v.  Peterborough,  66 
N.  H.  38,  32  Am.  Rep.  416. 

At  least  where  the  shares  of  stock  are  taxed 
only  at  the  par  value. 

As  to  Inclusion  of  surplus  capital  in  esti- 
mating the  value  of  shares,  see  infra,  IV.  c,  1 

And  such  fund  is  subject  to  taxation,  al- 
though invested  in  government  bonds.  Pint 
Nat.  Bank  v.  Concord,  59  N.  H.  75. 

So,  In  New  Jersey  it  Is  held  that  the  8tat«> 
may  tax  the  undivided  surplus  of  the  bank  and 
Its  other  investments  of  capital  if  they  are 
not  made  In  securities  of  the  Federal  gowcn- 
ment  State,  North  Ward  Nat.  Bank,  Prose- 
cutor, V.  Newark,  39  N.  J.  L.  380. 

The  fact  that  the  statute  requires  persons 
owning  any  shares  of  stock  in  any  banking 
association  to  return  tbe  same  for  taxation 
does  not  by  the  use  of  the  word  "stock**  Illegal- 
ly Impose  a  tax  upon  the  capital  stock  of  tbe 
bank.     Harrison  v.  Vines,  46  Tex.  15. 

A  provision  that  the  assessor  shall  list  and 
assess  all  property  to  the  person,  firm,  corpo- 
ration, association,  or  company  owning  or  hav- 
ing the  possession,  charge,  or  control  thereof 
does  not  require  the  assessing  of  taxes  on  the 
stock  of  national  banks  against  tbe  banks. 
People  V.  National  Gold  Bank,  61  Cal.  508. 

A  national  bonk  which  returns  its  capital 
for  taxation  is  not  thereby  estopped  from  set- 
ting up  that  the  same  was  not  subject  to  taxa- 
tion and  refusing  to  pay  the  tax.  Brown  ▼. 
French,  80  Fed.  Rep.  166. 

Requiring  hank  to  pay  tax  on  share*. 

Since  the  shares  of  stock  are  assessable  in 
the  hands  of  individuals,  an  attempt  has  bees 
made  with  some  success  to  require  the  bank 
to  pay  the  tax  on  the  whole  number  of  shares, 
and  reimburse  itself  from  the  shareholders. 

If  It  was  possible  for  a  bank  to  own  Its  own 
shares  they  probably  could  be  assessed  to  it. 
although  in  one  case  it  was  held  that  In  ca^e 
certain  of  the  shares  of  the  bank  are  owned  by 
It  they  should  not  be  assessed  to  the  bank,  bat 
the  value  of  all  the  capital  stock  should  be 
divided  among  holders  of  the  remaining  shares 
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der  tivo  heads:  (1)  May  the  legislature  of 
the  9tate  tax  the  i^tock  of  national  banks? 
And,  if  3'ea,  (2)  has  it  provided  adequate 
means  for  so  doing? 

The  lirst  query  is  of  easy  solution.  Na- 
tional banks  are  agencies  of  the  Federal  gov- 
ernment, selected  as  a  necessary  or  conven- 
ient means  to  the  exercise  of  its  functions, 
and  are  not,  except  by  its  consent,  subject  to 
the  taxing  power  of  the  states.  Were  it 
otherwise,  it  is  said  a  state  dissatisfied  there- 
with could  tax  them  out  of  existence,  and 
thus  indirectly  hamper  and  thwart  the  oper- 
ations of  the  general  government.  M'Culloch 
V.  Maryland,  4  Wheat  316,  4  L.  ed.  579; 
08hom  y.  Bank  of  United  States,  9  Wheat. 
738,6  Im  ed,204;  Van  Allen  v.  The  Assessors, 
3  Wall.  67 3, sub  nom.  Churohillv.  Utica,  1 8  L. 
ed.229;  Austin  y. Boston,!^  Allen, 359;  Flint 
▼.  Boston,  99  Mass.  141 ;  State,  North  Ward 
Nat,  Bank,  Prosecutor,  v.  Newark,  39  N.  J. 
It.  380.  The  general  government  has,  how- 
ever, consented  that,  subject  to  certsuin  re- 
strictions, the  states  may  tax  the  stock  or 
shares  of  national  banks.  By  the  act  of 
Congress  of  June  3,  1864,  as  arnemded  Febru- 
ary 10,  1868  (U.  S.  Rev.  Stat.  §  5219),  it 
is  provided  as  follows:  "Nothing  herein 
shall  prevent  all  the  shares  in  any  associ- 


ation from  being  included  in  the  valuation 
of  the  personal  property  of  tlie  owner  or 
holder  c^  such  shares,  in  assessing  taxes  im- 
posed by  autliority  of  the  state  within 
which  the  aasociation  is  located;  but  the  leg- 
islature of  each  state  may  determine  and  di- 
rect the  manner  and  place  of  taxing  all  the 
shares  of  national  banking  associations  lo- 
cated within  the  state,  subject  only  to  the 
two  restriotionfl,  that  the  taxation  shall  not 
be  at  a  greater  rate  than  is  assessed  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  association 
owned  by  nonresidents  of  any  state  shall  be 
taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein 
shall  be  construed  to  exempt  the  real  prop- 
erty of  as^sociations  from  either  state,  coun- 
ty, or  municipal  taxes,  to  the  same  extent,ac- 
cording  to  its  value,  as  other  real  property 
is  taxed/'  It  will  thus  be  seen  that,  sub^ 
ject  to  the  two  resrtrictions  enumerated  in 
the  act  of  Congress,  shares  of  stock  in  na- 
tional banks  are  proper  subjects  of  state  tax- 
ation. In  the  present  instance  the  shares 
were  taxed  in  the  county  ajid  city  or  town 
where  the  bank  is  located,  and,  as  none  of 
the  shareholders  appear  to  be  nonresidents 


who  should  be  assessed  with  the  value  thereof. 
Dutton  V.  Citizens'  Nat.  Bank,  53  Kan.  440. 

So,  where  a  bank,  when  applied  to  for  a  state- 
ment of  the  shares  subject  to  taxation  as  re- 
quired by  the  laws  of  the  state,  hands  the  as- 
sessor a  statement  of  its  condition  from  which 
a  tax  Is  assessed  against  It  on  Its  capital  stock, 
the  tax  will  be  Illegal,  since  Its  capital  is  not 
subject  to  taxation  by  the  state,  and  it  will  not 
be  presumed  that  the  bank  owned  ail  of  Its  own 
stock.     Brown  v.  French,  80  Fed.  Rep.  166. 

But  shares  owned  by  a  national  bank  in  other 
national  banks  may  be  taxed  by  the  states. 
Bank  of  Redemption  v.  Boston,  125  U.  8.  60, 
31  L.  ed.  689. 

Under  a  statute  requiring  persons  to  give  in 
for  taxation  all  shares  or  stocks  In  moneyed  or 
banking  associations  or  Institutions,  stock  of 
a  national  bank  cannot  be  assessed  against  it 
in  its  corporate  capacity  unless  owned  and  held 
by  it     Waco  Nat.  Bank  v.  Rogers,  51  Tex.  608. 

However,  if  the  bank  lists  its  shares  as  Its 
property  for  the  purpose  of  taxation,  and  the 
taxing  officers,  in  pursuance  thereof,  tax  the 
same  in  the  name  of  the  bank,  equity  will  not 
relieve  the  bank  from  payment  of  the  tax,  al- 
though it  could  not  have  been  properly  taxed 
upon  the  shares  either  primarily  otr  as  agent 
for  the  owners.  Albuquerque  Nat.  Bank  v. 
Perea,  5  N.  M.  664. 

In  a  Washington  case  it  was  held  that  the 
method  of  assessing  the  entire  stock  of  each 
bank  to  the  holders  thereof  at  the  place  where 
the  bank  is  located,  and  to  collect  the  amount 
levied  from  the  bank  which  is  then  at  liberty  to 
charge  up  the  taxes  paid  to  the  account  of  the 
stockholders  pro  rata  either  as  an  item  of  ex- 
pense or  otherwise,  met  strenuous  opposition 
from  the  banks,  but  has  been  sustained  by  the 
courts,  and  is  quite  general.  Paul  v.  McGraw, 
3  Wash.  296. 

And  In  a  subsequent  case  It  was  held  that 
the  assessment  of  the  capital  stock  of  a  nation- 
al bank  made  to  the  bank  in  solido  Is  valid. 
First  Nat.  Bank  v.  Chehalls  County,  6  Wajih. 
64. 

The  latter  decision  seems  to  have  carried  the 
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doctrine  rather  beyond  what  Is  sanctioned  by 
other  courts,  although  in  practice  the  same  re- 
sult is  reached,  the  general  rule  being  that  the 
shares  in  a  national  bank  cannot  be  assessed 
In  the  aggregate  and  placed  on  the  tax  list  In 
the  name  of  the  bank.  Miller  v.  First  Nat. 
Bank,  46  Ohio  St.  424;  First  Nat.  Bank  v. 
Fisher,  45  Kan.  726. 

So,  an  assessment  upon  the  shares  of  a  na- 
tional bank  in  gross  Is  illegal.  National  Com- 
mercial Bank  v.  Mobile,  62  Ala  284,  34  Am. 
Rep.  15 ;  Sumter  County  v.  National  Bank,  62 
Ala.  464,  34  Am.  Rep.  30. 

The  tax  upon  the  stock  of  a  national  bank 
cannot  be  made  in  solido  against  the  bank  it- 
self. Although  the  bank  may  be  required  to 
collect  and  pay  the  tax  it  caxmot  be  required 
to  ascertain  its  amount,  and  each  stockholder 
is  entitled  to  the  rate  of  taxation  existing  In 
the  locality  where  he  lives,  and  not  to  the  rate 
in  the  place  where  the  bank  is  located.  Na- 
tional Bank  v.  Richmond,  42  Fed.  Rep.  877. 

The  stock  of  a  national  bank  cannot  be  as- 
sessed in  solido,  but  the  shares  of  only  the 
stockholders  residing  in  the  city  where  the 
bank  is  located  can  be  assessed,  and  this  must 
be  assessed  separately  in  order  to  permit  them 
to  deduct  their  Indebtedness  where  the  laws 
permit  such  deduction.  First  Nat.  Bank  v. 
Richmond,  30  Fed.  Rep.  309. 

Although  the  tax  cannot  be  assessed  in  solido 
against  the  bank,  the  tax  may  be  assessed 
against  the  shares,  and  the  bank  required  to 
pay  the  aggregate  amount.  National  Commer- 
cial Bank  v.  Mobile,  62  Ala  284,  34  Am.  Rep. 
15 ;  Magulre  v.  Boai'd  of  Revenue  &  Road 
Comrs.  71  Ala.  401;  Whitney  Nat.  Bank  v. 
Parker,  41  Fed.  Rep.  402. 

That  the  officers  of  the  bank  are  required 
to  pay  the  tax  does  not  prevent  its  being  a 
tax  on  the  shares  if  it  is  expressly  placed  upon 
the  shares  at  a  certain  amount  per  share. 
First  Nat.  Bank  v.  Kentucky,  9  Wall.  353,  19 
L.  ed.  701. 

The  fact  that  the  national  bank  Is  made  the 
agent  of  the  state  to  collect  the  tax  on  its  shares 
while  the  state  banks  are  not  made  such  agents 
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of  the  state,  no  yiolation  of  the  restriction  as 
to  the  place  of  taxation  appears. 

This  brings  us  to  a  consideration  of  the 
second  question,  viz. :  Has  the  legislature  of 
this  state  provided  the  means  for  the  taxa- 
tion of  the  stock  in  harmony  with  the  require- 
ment of  tihe  act  of  Congress,  which  requires 
that  the  rate  of  taxation  shall  not  be  in  ex- 
cess of  that  imposed  upon  other  moneyed 
•capital  in  the  hands  of  citizens  of  the  etate? 
Prior  to  1881,  §3640  of  our  Politioal  Code 
read  as  follows:  "Flach  person,  firm,  or 
corporation  owning  or  having  in  his  or  its 
possession  any  of  the  shares  of  the  capital 
stock  of  any  corporation,  association,  or 
joint-stock  company  shall  be  assessed  there- 
for. If  the  corporation,  association,  or 
joint-stock  company  has  its  principal  place 
of  business  in  this  state,  the  assessable  value 
of  each  share  of  its  stock  shall  be  ascertain- 
ed by  taking  from  the  market  value  of  its 
entire  capital  stock  the  value  of  all  property 
assessed  to  it,  and  dividing  the  remainder 
by  the  entire  number  of  shares  into  wfhich 
its  capital  stock  is  divided.  The  owner  or 
holder  of  capital  stock  in  oorporatione>  asso- 
ciations, anid  joint-stook  companies  whose 
principal  place  of  business  is  not  within  the 
state  must  be  individually  assessed  for 
such  stock,"  etc.     The  section  provided,  fur- 


ther, that  shareholders,  in  their  fitaiemenb 
to  the  assessor,  should  de^signate  the  number 
of  shares  held  by  them,  and  the  name  of  the 
corporation,  and  that  they  should  present  a 
certificate  as  to  the  amount  or  value  of  prop- 
erty assessed  to  the  corporation  in  order  to 
secure  a  deduction  on  account  thereof.  Un- 
der the  law  as  it  then  stood,  the  ^ares  of 
stock  held  by  Nancy  Miller  in  the  Natioml 
Gold  Bank  of  D.  0.  Mills  A  Co.  were  assessed 
to  her  for  the  purposes  of  taxation,  in  the 
same  manner  substantially  as  in  the  case  at 
bar.  An  agi'eed  statement  was  made,  involv- 
ing the  same  facts  substantially  as  here. 
The  case  came  before  this  court  in  Miller  v. 
Heilhran,  58  Cal.  133,  whereupon  H  was  heid 
that  the  attempted  iaxation  of  the  shares  in 
the  national  bank  was  in  violation  of  the 
permission  and  limitations  contained  xn  § 
5219  of  the  Revised  Statutes  of  the  United 
States,  and  therefore  void.  It  was  held  in 
that  case  that  the  fact  that  shares  in  the  na- 
tional bank  were  assef^sed  the  same  as  shares 
in  state  banks  was  not  sufiicient;  that  the 
clause  in  the  United  States  stsutute  that  "the 
taxation  shall  not  be  at  a  greater  rate  tiian 
is  assessed  upon  other  moneyed  capital/' 
etc.,  ''means  something  more  tiian  that  there 
should  be  no  discrimination  with  respect  to 
the    percent<ige    or    any    valuation     which 


does  not  render  the  tax  void.  Merchants'  & 
Klfrs.  Nat.  Bank  v.  Pennsylvania,  167  U.  S. 
461,  42  L.  ed.  236. 

In  New  Jersey  while  the  larw  was  in  force 
requiring  the  bank  to  pay  the  tax  the  onlversal 
custom  was  for  convenience  to  assess  the  tax 
in  form  against  the  bank  instead  of  against 
individual  stockholders,  and  require  the  bank 
to  pay  the  tax  out  of  the  general  funds  of  the 
bank.  State,  North  Ward  Nat.  Bank,  Prose- 
enter,  v.  Newark,  39  N.  J.  L.  880. 

In  one  case,  however,  it  was  held  that  the 
state  cannot  require  the  cashier  of  national 
banks  to  collect  annually  from  every  share- 
holder the  tax  against  his  shares,  and  pay  the 
same  into  the  state  treasury.  Markoe  v.  Hart- 
ranft  (Pa.)  6  Am.  L.  Reg.  N.  8.  487. 

There  has  been  some  conflict  in  determining 
the  proper  method  of  compelling  the  bank  to 
pay  the  tax. 

In  regard  to  the  enforcement  of  payment,  it 
Is  held  that  taxes  against  the  capital  stock  of 
a  national  bank  cannot  be  enforced  against  the 
bank,  or  be  made  payable  out  of  the  assets  of 
such  bank  in  the  hands  of  a  receiver.  Gray  v. 
Logan  County,  7  Okla.  321. 

The  tax  against  the  holders  of  the  bank 
shares  cannot  l>e  collected  by  selling  property 
of  the  bank.  First  Nat.  Bank  v.  Meredith,  44 
Mo.  500 ;  ITIrst  Nat.  Bank  v.  Fancher,  48  N.  Y. 
524 ;  First  Nat  Bank  v.  Uershire,  31  Iowa,  18. 

Although  in  one  case  it  was  held  that  the 
bank  may  be  required  to  pay  the  taxes  assessed 
against  the  shareholders,  and  such  requirement 
be  enforced  by  distraint  of  its  property.  First 
Nat.  Bank  v.  Douglas  County,  3  Dill.  330. 

Under  the  Iowa  statute,  to  render  the  bank 
liable  for  the  tax  due  by  the  shareholders  it 
must  be  shown  to  have  or  have  had  in  its  pos- 
session dividends  or  other  property  or  money 
belonging  to  the  taxpayer,  since  they  are  only 
liable  as  other  agents  are  liable,  for  taxes  upon 
p«>perty  under  their  control  for  investing,  and 
•ther  agents  are  only  liable  for  the  taxes  upon 
money  under  their  control.  Hershlre  v.  First 
Nat.  Bank,  85  Iowa,  272. 
45  L.  R.  A. 


Taa  on  buaineaa. 

The  business  of  a  national  bank  is  not  sub- 
ject to  a  tax  by  the  municipal  authorities  of  Ui€ 
city  where  it  is  located.  Macon  v.  First  Nat. 
Bank,  59  Ga  648. 

The  state  cannot  authorize  its  municipal  cor- 
porations to  levy  for  their  use  an  annual  busi- 
ness tax  on  the  quarterly  business  of  national 
banks.  Pittsburg  v.  First  Nat  Bank,  55  Fl 
45. 

National  banks  are  not  liable  to  a  privilep* 
tax  imposed  by  a  city  ordinance.  National 
Bank  v.  Chattanooga,  8  Ileisk.  824. 

The  state  cannot  permit  its  municipal  corpo- 
rations to  require  license  taxes  from  national 
banks  doing  business  within  their  limits.  Car- 
thage V.  First  Nat.  Bank,  71  Mo.  509,  36  Am. 
Rep.  494. 

The  states  cannot  impose  a  license  tax  upon 
national  banka  Second  Nat.  Bank  v.  Cald- 
well, 13  Fed.  Rep.  429;  Scranton  v.  Bank  (Pa) 
4  Tjow  Times  N.  S.  2. 

The  state  cannot  assess  a  gross  tax  upon  the 
annual  net  income  or  earnings  of  the  bank. 
Com.  V.  GIrard  Nat.  Bank,  6  Phlla  431. 

The  state  cannot  place  a  tax  on  the  fran- 
chises and  property  of  a  national  bank.  Third 
Nat.  Bank  v.  Stone,  174  U.  S.  432,  43  L.  ed. 
1035 ;  Louisville  v.  Third  Nat.  Bank,  174  U.  S. 
435,  43  L.  ed.  1037;  Louisville  v.  Citlieas* 
Nat.  Bank,  174  U.  S.  436,  43  L.  ed.  1037: 
Owensboro  Nat.  Bank  v.  Owensboro,  173  U.  S. 
664,  43  L.  ed.  850. 

That  the  statute  provides  that  the  bank  shall 
be  assessed  on  its  real  and  personal  property, 
and  also  upon  the  value  of  its  franchises  to  be 
ascertained  by  subtracting  the  value  of  its  tan* 
glble  property  from  the  value  of  its  capital 
stock,  does  not  show  that  the  tax  is  located 
upon  the  franchise  proper  so  as  to  be  beyond 
the  power  of  the  state  If  the  tax  does  not  ex- 
ceed the  value  of  the  shares  of  capital  stock 
on  which  the  tax  may  be  laid.  First  Nat.  Bank 
V.  Stone,  88  Fed.  Rep.  409. 
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might  be  made;  but  that,  taking  the  assess- 
ment, rate  of  assessment,  and  mluation  to- 
gether, the  taxation  on  shares  of  national 
banks  should  not  be  greater  than  on  other 
mcLeyed  capital."  Then,  as  now,  under  our 
Constitution  and  laws,  "other  moneyed  cap- 
ital" invested  in  credits  entitled  the  holder 
thereof  to  deduct  therefrom  all  debts  due  by 
the  party  assessed  to  bona  fide  residents  of 
the  state.  As  national  bank  shares  are 
property,  and  not  credits,  the  assessor  is  not 
authorized  to  deduct  from  the  value  thereof 
debts  due  by  the  owner  to  others;  hence  it 
was  held  that  there  was  a  clear  discrimina- 
tion in  favor  of  other  moneyed  capital,  and 
againet  the  holders  of  such  bank  shares. 
Ifjsva  York  v.  Weaver,  100  U.  S.  643,  25  L.  ed. 
706,  is  referred  to  and  relied  upon  in  sup- 
X>ort  of  the  conclusion  reached,  and,  we  think, 
supports  such  conclusion.  So  in  Van  Allen 
V.  The  Assessors,  3  Wall.  573,  sub  nam. 
Churchill  v.  Utica,  18  L.  ed.  229,  where  a  stat- 
ute of  the  state  of  New  York  provided  for 
the  taxation  of  national  bank  shares  at  the 
same  rate  as  was  imposed  upon  other  money- 
ed capital  in  the  hands  of  the  other  individ- 
uals of  the  state,  but  did  not  impose  a  tax 
upon  the  shares  of  state  banks,  although  a 
tax   was   levied   upon   the   capital   of   such 


state  banks,  it  was  held  under  the  act  of 
Ck>ngress  of  1864,  which  contained  a  provi- 
sion, in  addition  to  the  present  reetrictions, 
that  the  rate  of  taxation  imposed  upon  such 
shares  should  not  exceed  that  Imposed  upon 
state  banks;  that  a  tax  upon  the  capital  of 
state  banks  wias  not  the  equivalent  of  a  tax 
upon  the  shares  of  natiomd  banks,  not  ex- 
ceeding their  par  value,  for  the  reason  that 
the  capital  of  state  banks  may  oomiist  of  the 
bonds  of  the  United  States  which  are  exempt 
from  state  taxation,  etc.;  and  that  the  tax 
was  hence  invalid. 

Aftei'  the  transaction  arose  out  of  which 
Millei-  V.  Heilhron,  68  Cal.  133,  grew,  and  in 
1881,  §  3608  of  the  Political  Code  was 
amended  so  as  to  read  as  follows:  "Shares 
of  stock  in  corporations  possess  no  intrinsic 
value  over  and  above  the  cu^ual  value  of 
the  property  of  the  corporation  which  they 
stand  for  and  represent,  and  the  assessment 
and  taxation  of  such  shares  and  also  of  the 
corporate  property  would  be  double  taxation. 
Thei'efore  all  property  belonging  to  corpora- 
tions shall  be  assessed  and  taxed,  but  no  as- 
sessment shall  be  made  of  shares  of  stock, 
nor  shall  any  holder  thereof  be  taxed  there- 
for." The  constitutionality  of  this  section 
was  drawn  in  question  in  the  case  of  People 


Insolvent  bank. 

The  personal  property  of  an  Insolvent  na- 
tional bank  In  the  hands  of  a  receiver  Is  exempt 
from  taxation  under  state  laws.  Rosenblatt 
▼.  Johnston,  104  U.  S.  462,  26  L.  ed.  832.  The 
court  says  such  property  aiid  assets  still  belong 
to  the  bank,  and  the  property  in  the  receiver's 
hands  Is  exempt  to  the  same  extent  it  was  be- 
fore the  receiver's  appointment. 

Under  the  provisions  of  the  United  States 
Revised  Statutes,  that  In  case  of  the  insolvency 
of  a  national  bank  the  United  States  shall  have 
a  first  and  paramount  lien  upon  all  its  assets, 
the  state  authorities  cannot  levy  upon  the  as- 
sets of  the  bank  to  collect  a  tax  assessed  after 
It  becomes  Insolvent.  Woodward  v.  Ellsworth, 
4  Colo.  5S0. 

But  in  an  Oklahoma  case  It  was  held  that 
the  assets  of  a  national  bank  In  the  hands  of  a 
receiver  are  liable  to  the  claim  of  the  state 
for  taxes  on  the  real  estate  of  the  bank,  and 
for  the  penalties  which  have  accrued  for  Its 
nonpayment  in  priority  of  all  other  claims 
against  such  assets.  Gray  v.  Logan  County, 
7  Okla.  321. 

IV.  Taaaiion  of  shares  of  stock. 

a.  Shares  may  be  taxed. 

While  there  seems  to  have  been  no  question 
as  to  the  right  to  tax  the  shares  of  stock  in 
the  hands  of  individuals,  many  cases  have  come 
before  the  courts  In  which  the  question  has 
arisen  as  to  the  validity  of  the  particular  tax 
because  of  the  method  of  assessing  it  or  some 
other  alleged   inequality   or  discrimination. 

The  shares  of  a  national  bank  may  be  taxed. 
State  ex  ve\.  Lathrop  v.  Dowllng,  50  Mo.  134 ; 
Mintzer  v.  Montgomery  County,  64  Pa.  139. 

As  far  as  shares  of  stock  in  a  national  bank 
represent  the  value  of  Its  capital  uninvested 
in  national  securities  such  shares  are  not  pro- 
tected by  constitutional  barriers  against  taxa- 
tion by  the  local  government,  and  such  taxa- 
tion is  to  be  entirely  regulated  by  the  state 
Imposing  it.  State,  Fox,  Prosecutor,  v.  Haight, 
31  N.  J.  L.  899.  The  court  says  whether  the 
45  L.  R.  A. 


state  in  its  own  right  can  tax  that  portion  of 
the  property  of  one  of  those  banks  which  in 
its  own  nature  has  no  claim  to  immunity  from 
taxation,  must  depend  altogether  on  the  solu- 
tion of  the  question  whether  the  taxation  of 
such  prc^erty  tends  to  embarrass  or  Impede  the 
operation  of  the  banJc  considered  as  an  instru- 
ment of  the  govei*nment.  And  it  is  held  that 
a  tax  upon  the  shares  of  the  capital  stock  of 
the  bank  as  the  property  of  private  individuals 
will  not  obstruct  the  movements  of  the  public 
machine.  And  the  doctrine  of  M'CuIloch  v. 
Maryland,  4  Wheat.  316,  4  L.  ed.  579,  Is  stated 
as  being  that  a  state  tax  imposed  upon  the 
operations  of  a  national  bank  is  invalid,  but 
that  the  taxation  of  such  shares  in  the  bank 
in  the  hands  of  individuals  Is  not  invalid. 

That  the  states  may  Impose  upon  the  stock- 
holders such  presa'lptlve  taxation  ae  to  compel 
the  winding  up  of  the  banks  is  not  a  sufbclent 
reason  for  holding  that  the  power  to  tax  the 
shares  does  not  exist.  Utica  v.  Churchill,  43 
Barb.  550. 

It  has  been  held  that  the  state  may  tax 
shares  in  national  banks  without  authority  of 
Congress.  Stetson  v.  Bangotr,  56  Me.  274 ; 
Parker  v.  Siebern  (Ohio)  5  Am.  L.  Reg.  N.  S.  526. 

So,  the  fact  that  the  bank  was  organized  un- 
der the  original  act  of  1863  which  did  not  au- 
thorize state  taxation  of  It,  will  not  prevent  its 
stock  being  taxed  after  the  passage  of  the  act 
of  1864.    .Strader  v.  ManvIUe,  83  Ind.  111. 

And  the  fact  that  the  state  tax  law  was 
passed  prior  to  the  passage  of  the  act  of  Con- 
gress authorizing  the  taxation  of  national 
bank  >«hares  will  not  prevent  the  act  from  be- 
ing effective,  and  no  subsequent  act  need  be 
passed  with  direct  reference  to  the  law  of  Con- 
gress.    Lionberger  v.  Rowse,  43  Mo.  07. 

Although  in  one  case  it  was  held  that  Con- 
gress has  power  to  prohibit  the  taxation  of 
shares  of  stock  In  national  banks,  aad  may 
therefore  modify  such  taxation  and  provide  un- 
der what  circumstances  it  may  be  exacted. 
People  ex  rel.  Lincoln  v.  Barton  Assessors, 
44  Barb.  148. 

Shares  of  stock  In  national  banks  are  subject 


744 


California  Supreme  Court. 


Fib., 


ex  rel.  Burke  v.  Badlam,  57  Gal.  594,  which 
was  an  application  for  a  writ  of  mandate  to 
oompel  Badlam,  as  assessor,  to  assess  to  va- 
rious holders  oertiUcates  of  stock  by  them 
held  in  corporations,  etc:  The  oourt  upheld 
the  section  of  the  Code,  placing  its  opinion 
upon  the  ground  that,  where  all  of  the  prop- 
erty of  a  corporation  was  assessed  to  the  cor- 
poration, to  again  assess  the  shares  of  stock 
to  the  shareholders  would  be  double  taxation, 
which  is  inhibited  by  our  Constitution.  As- 
suming then,  as  we  must,  that  §  3608  of  the 
Political  Code  is  constitutional,  this  differ- 
ence is  presented  in  the  method  of  valuation 
for  the  purposes  of  taxation  between  state 
banks  and  the  shareholders  of  national 
banks:  The  shares  of  stock  in  the  former 
are  not  assessed.  In  lieu  thereof,  all  the 
property  of  tiie  corporation  is  assessed.  But 
this  does  not  include  government  bonds  or 
other  nonassessable  property,  and  all  sol- 
vent credits  unsecured  by  deed  of  trust, mort- 
gage, or  other  lien  <m  real  or  personal  prop- 
erty due  or  owing  are  to  be  assessed  subject 
to  a  deduction  for  all  debts  (not  secured  as 
above)  due  and  owing  by  the  corporation  to 
bona  fide  residents  of  tlie  state.  Pol.  Code, 
§  3629.  In  the  latter — that  is  to  say,  in  the 
case  of  sliarra  of  national  banks — the  stock 


is  assessed  at  its  value  after  deducting  only 
tlie  property  actually  assessed  to  the  corpo- 
ration; that  is  to  say,  its  real  estate  and 
debtft.  secured  by  raortf^ge,  trust  deed,  etc 
As  before  stated,  the  assessor  is  not  auUior- 
ized  to  deduct  debts  owing  by  the  owner  of 
the  shares,  for  the  reason  that  shares  of  stock 
are  property,  ami  not  credits,  from  wliich, 
under  the  law,  debts  can  be  deducted.  The 
disparity  in  the  mode  of  valuation  becomes 
more  apparent  wheu  we  consider  that  one 
third  of  the  paid-up  capital  stock  of  every 
national  bank  must  be  invested  in  nonassess- 
able property,  viz.,  in  the  registered  bonds 
of  the  government  of  the  Unitcnl  States, 
wljich  are  required  to  be  deposited  with  the 
Treasurer  of  the  United  States  as  security 
for  its  notes,  before  it  can  be  authorized  to 
do  business.  No  method  is  provided  in  our 
statute  for  deducting  from  the  value  of  the 
shares  anything  on  this  account,  and  in  the 
case  at  bar  it  was  not  done. 

Waiving,  then,  the  fact  that  shares  in 
state  banks  are  not  assessed  at  all.  and  as- 
suming that  the  assessment  of  all  the  prop- 
erty of  a  state  bank  may  be  the  equivalent 
of  the  assessment  of  the  shares  of  stock  in  a 
national  bank,  and  the  stubborn  fact  still 
remains  that  under  our  law  it  is  not  sudi 


to  state,  county,  and  munJcipaJ  taxation.  Mc- 
Laughlin V.  Chadwvll,  7  Helsk.  389. 

And  In  one  case  it  was  added  without  per- 
mission oi  Coaigress.  Utica  v.  Churchill,  33 
N.  Y.  161. 

Bat  in  First  Nat.  Bank  v.  Rlcbmond,  39  Fed. 
Rep.  309,  the  court  Intimates  that  Congi-ess  has 
not  given  municipal  coa'poratlons  power  to  tax 
shares  of  national  banks,  though  it  states  that 
such  question  need  not  be  decided  in  the  case. 

Increased  shares  of  stock  In  a  national  bank 
are  not  subject  to  taxation  until  the  Increase 
haa  been  approved  by  the  comptroller  of  the 
currency,  although  the  subscriptions  have  been 
paid  and  a  dividend  declared  and  paid  on  the 
shares  before  such  approval  takes  place. 
Charleston  v.  People's  Nat.  Bank,  5  S.  C.  N.  S. 
103,  22  Am.  Rep.  1. 

Investment  in  government  bonds. 

That  the  capital  of  the  bank  is  invested  in 
government  bonds  does  not  prevent  state  taxa- 
tion of  the  shares  of  stock.  Van  AIlJEm  v.  The 
Assessors,  3  Wall.  573.  sub  nom.  Churchill  v. 
Utlca,  18  L.  ed.  229 ;  Utlca  v.  Churchill,  33  N. 
T.  161 ;  People  ex  rel.  Kennedy  v.  Commis- 
sioners of  Taxes,  35  N.  Y.  423 :  First  Nat. 
Bank  v.  Board  oif  Reviewers  of  Assessments, 
41  La.  Ann.  181 ;  Wright  v.  Stllz,  27  Ind.  338 ; 
People  V.  Bradley,  30  111.  130. 

That  the  surplus  of  tlie  bank  Is  Invested  In 
government  bonds  does  not  prevent-  its  being 
considered  In  establishing  the  value  of  the 
shares  for  the  purpose  of  taxation.  State, 
Stratton,  Prosecutor,  v.  Collins,  43  N.  J.  L. 
663. 

The  question  whether  or  not  the  value  of  the 
bonds  Is  to  be  deducted  in  ascertaining  the 
value  of  the  stock  is  considered  infra,  IV.  c,  2. 

Construction  of  statutes. 

Although  the  Minnesota  Constitution  au- 
thorized the  passage  of  laws  taxing  the  shares 
of  stock  of  national  banks,  no  such  laws  were 
in  force  in  1805,  since  such  shares  must  be 
taxed  eo  nomine,  and  cannot  be  taxed  under 
provisions  relating  to  banks  and  bankers  and 
45  L.  R,  A. 


brokers   and   joint-stock    companies,   or   to    in- 
dividuals.    Smith  V.  Webb,  11  Minn.  500. 

There  Is  no  provision  in  the  Massachusetts 
statutes  authorizing  the  taxation  of  national 
bank  shares  for  flre-dlstrlct  purposes.  Rich  v. 
Packard  Nat.  Bank,  138  Mass.  527.  The  court 
says  in  view  of  the  fact  that  provision  is  made 
by  our  present  statute  In  terms  only  for  the 
taxation  of  bank  sihares  for  state,  county,  and 
town  purposes  that  the  machinery  provided 
therefor  is  adapted  only  for  taxation  of  all 
those  shares,  and  of  the  apparent  intention 
that  the  shares  shall  bear  the  same  bordoi, 
the  sihares  are  not  t&dtable  for  the  benefit  of  the 
fire  district 

A  statute  providing  for  the  taxation  of  all 
shares  In  a  bank  now  or  hereafter  Incorporated 
by  or  in  pui'suance  of  any  law  of  this  common- 
wealth, or  of  any  other  state  or  govemm^it, 
will  apply  to  national  banks  subsequently  pro- 
vided for  by  act  of  Congress.  Mlntzer  v.  Mont- 
gomery County,  54  Pa.  139. 

Under  the  New  York  laws  In  force  In  1865 
corporations  were  taxable  upon  their  capital. 
and  holders  of  stock  in  corporations  so  taxed 
were  not  taxable  on  the  shares,  so  there  was  no 
provision  for  the  taxation  of  shaores  in  natlcmal 
banks.  People  ex  rel.  Lincoln  v.  Barton  As- 
sessors, 44  Barb.  148. 

Until  December  8,  1880,  no  attempt  was 
made  in  Alabama  to  tax  the  shares  of  national 
banks.  I'ollard  v.  State,  65  Ala.  628.  Over- 
ruling Mclver  v.  Robinson,  53  Ala.  456,  and 
Sumter  County  v.  National  Bank,  62  Ala.  464. 
34  Am.  Rep.  30. 

A  statute  prohibiting  a  tax  on  the  stock  of 
a  national  bank  for  municipal  purposes  docs 
not  apply  to  a  tax  for  school  purposes  (Nt  for  a 
donation  by  a  township  to  aid  In  building  a 
railroad.     Root   v.  Erdelmeyer,  37  Ind.  225. 

b.  Requirement  as  to  equality » 

1.  Form  of  hgialation, 

CongWRS  expressly  yielded  to  the  statra  the 
right  to  tax  the  shares  subject  to  the  proviso 
that  the  taxation  shall  not  be  at  a  greater  rate 
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cqniwtlent,  but  militates  most  grievously 
against  the  owners  of  stock  in  the  national 
batrks.  Exact  equality,  from  a  mathemati- 
cal standpoint,  may  not  be  attainable  in  the 
matter  of  taxation;  but  a  system  which  of 
nece&sity,  and  not  from  accident  or  error  of 
judgment,  discriminates  against  the  owners 
in  national  banks  to  a  large  extent,  is  in  vio- 
lation of  the  restriction  imposed  by  Congress 
upon  the  privilege  granted  to  the  states  to 
tax  shares  in  national  banks.  In  other 
words,  as  was  said  in  Boyer  v.  Boyer,  113  U. 
8.  (i89,  28  L.  ed.  1089,  the  expression  used 
in  the  United  States  statute,  "that  the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital,"  etc., 
refers  not  simply  to  the  rate  of  taxation,  but 
to  the  whole  process  of  assessment  and  valu- 
ation, and  that  a  state  law  which  "establish- 
es or  permits  a  mode  of  assessment  by  which 
such  shares  are  valued  higher  in  proportion 
to  their  real  value  than  is  other  moneyed 
capital,"  etc.,  ie  in  violation  of  the  restric- 
tion contained  in  the  act  of  Congress.  The 
paramount  object  of  the  restriction  by  the 
act  of  Congress  upon  the  taxation  of  shares 
in  the  national  banks  by  the  several  states  is 
aptly  stated  by  Mr.  Justice  Matthews  in 
Mercantile  'Sat.  Bank  v.  'Sew  York,  121  U. 


S.  138,  30  L.  ed.  895,  in  which  case,  after 
stating  the  doctrine  of  previous  cases,  he 
added:  "The  main  purpose,  therefore,  of 
Congrees,  in  fixing  limits  to  state  taxation 
on  investments  in  shares  of  national  banks, 
was  to  render  it  impossible  for  tlie  state,  in 
levying  such  a  tax,  to  create  and  foster  an. 
unequal  and  unfriendly  competition,  by  fa- 
voring institutions  or  individuals  carrying 
on  a  similar  business  and  operations  and  in- 
vesUnents  of  a  like  character.  The  language 
of  the  act  of  Congress  is  to  be  read  in  the- 
light  of  this  policy." 

Keeping  steadily  in  view  this  policy  and 
purpose,  many  of  the  oases  which  at  first 
blusih  seem  irreconcilable  become  plain,  and. 
are  referable  to  patent  sources  of  distinc- 
tion. It  is  contended  by  counsel  for  respond- 
ent that  the  cases  of  Miller  v.  Eeilhron,  58 
Cal.  133,  and  Van  Allen  v.  The  Assessors,  3- 
Wall.  573,  suh  nom.  Churchill  v.  Uiica,  18  L. 
ed.  229,  have  been  virtually  overruled  by  the 
later  cases  in  the  Supreme  Court  of  the 
United  States.  We  have  examined  such  lat- 
er cates  with  some  care,  and  while  it  must 
be  conceded  that  some  of  them  restrict  the 
broad  reasoning  of  those  cases,  and  point  out 
numerous  exceptions  to  the  general  rules 
therein  enunciated,  we  see  no  expression  of 


than  is  assessed  npon  other  moneyed  capital  In 
the  hands  of  individuals.  The  question  then 
arose  whether  the  state  legislation  muHt  ex- 
pressly require  equality,  or  whether  equality 
In  practice  was  sufficient. 

The  United  States  Supreme  Court  held  that 
a  state  statute  providing  for  the  taxation  of 
shares  of  a  national  bank  as  authorized  by  the 
act  of  Congress  will  be  invalid  If  It  does  not 
require  tins  tax  to  be  imposed  upon  such  shares 
not  to  exceed  the  rate  Imposed  upon  the  shares 
o£  any  of  the  banks  organized  under  authority 
of  the  state  where  the  national  bank  is  located. 
Van  Allen  v.  The  Assessors,  8  Wall.  573,  sub 
nom.  Churchill  v.  Utica,  18  L.  ed.  229. 

But  other  courts  have  not  regarded  such  pro- 
vision as  necessary. 

If  the  law  provides  that  stockholders  in  all 
banks  shall  be  taxed  on  the  value  of  their 
shares  it  Is  not  necessary  that  the  law  shall  ex- 
pressly state  that  the  tax  imposed  on  the 
shares  of  national  banks  shall  not  exceed  that 
imposed  on  shares  in  state  banks.  First  Nat. 
Bank  v.  Douglas  County.  3  Dill.  330. 

That  the  state  law  does  not  expressly  pro- 
bilHt  the  imposition  of  a  greater  tax  than  Is 
levied  upon  shares  of  state  banks  Is  not  fatal 
iX  no  discrimination  is  In  fact  made  in  favor 
of  the  stiite  banks.  Llonberger  v.  Rowse,  43 
Mo.   G7. 

The  state  statute  need  not  expressly  provide 
that  the  tax  on  the  natiosnal-bank  stock  shall 
not  be  greater  than  that  levied  upon  capital 
In  the  liands  of  individual  citizens,  but  It  is 
sufliclent  if  the  law  In  fact  does  not  violate  the 
provlslon.M  of  the  national  banking  act.  llarrl- 
8011  V.  Vines,  46  Tex.  15. 

A  provision  that  stockholders  in  all  banks, 
state  and  national,  shall  be  assessed  and  taxed 
on  the  vaiue  of  their  shares  therein,  is  equiva- 
lent to  a  provision  that  there  shall  be  no  dis- 
crimination in  favor  of  the  state  banks,  and  it 
Is  not  necessary  that  there  shall  be  added  a 
clause  tbnr  the  tax  imposed  upon  the  shares  of 
national  i>anks  shall  not  exceed  that  imposed 
on  the  sharen  of  state  banks.  First  Nat.  Kank 
V.  Douelas  County,  3  Dill.  3«0. 
45  L.  R.  A. 


That  debts  are  allowed  to  be  deducted  from 
the  credits  of  taxpayers  generally,  but  are  not 
allowed  to  be  deducted  from  the  value  of  bank 
shares,  does  not  make  the  statute  void,  since 
in  practice  the  allowance  of  a  deduction  of 
debts  from  credits  merely  requires  a  deduction 
from  the  value  of  bank  shares,  because  Federal 
and  state  statutes  must  be  construed  together 
and  the  assessors  must  allow  deductions  If  the 
holder  of  the  bank  shares  is  shown  to  be  en- 
titled to  them.  First  Nat.  Bank  v.  St.  Joseph, 
40   Mich.   526. 

The  mere  repeal  of  a  clause  in  a  state  stat- 
ute making  the  state  banks  taxable  upon  their 
capital  is  sufilclent  to  authorize  a  provision 
providing  for  the  taxation  ot  shares  of  national 
banks,  since  the  presumption  will  be  that  the 
shares  of  state  bank  stock  will  then  be  taxed. 
Morseman  v.  Younkln,  27  Iowa,  350. 

If  It  Is  not  clear  from  the  statute  that  stock 
In  state  banks  Is  exempt  from  taxation,  and  the 
question  Is  before  the  state  courts,  the  Fed- 
eral courts  will  assume  that  they  are  taxed  for 
the  purpose  of  upholding  a  tax  on  the  shares 
of  national  banks  until  the  question  is  decided 
the  other  way  by  the  state  courts.  Davenport 
Nat.  Bank  v.  Mlttelbuscher,  15  Fed.  Rep.  225. 

2.  What  is  moneyed  capital. 

The  term  "moneyed  capital"  In  the  act  of 
Congress  does  not  include  capital  that  does 
not  come  into  competition  with  that  Invested 
in  national  bank  shares.  First  Nat.  Bank  v. 
Chapman,  173  U.   S.   205.   43  L.   ed.  669. 

The  term  "moneyed  capital"  as  used  in  the 
act  requiring  the  taxation  of  shares  of  nation- 
al banks  at  no  greater  rate  than  other  moneyed 
capital  is  taxed  does  not  Include  capital  In  the 
hands  of  corporations.  It  does  not  Include 
shares  In  a  corporation  which  Is  not  engaged 
in  a  business  which  will  come  in  competition 
with  the  national  banks.  Mercantile  Nat.  Bank 
V.  New  York.  121  U.  S.  138,  30  L.  ed.  895  :  Na- 
tional Newark  Bkg.  Co.  v.  Newark,  121  U.  8. 
103,  30  L.  ed.  904  ;  Palmer  v.  McMahon,  133 
U.  S.  060,  33  L.  ed.  772. 

Money   Invested   In   corporations   that   carry 
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disHent  from  the  principles  decided.  It  has 
been  held  that  savings  banks  and  trust  asso- 
ciaUons  are  not  within  the  reason  of  the  rule 
provided  by  Ck)ngres8,  and  hence  that  the  re- 
striction does  not  apply  to  them  {Mercantile 
Nat.  Bank  v.  New  York,  121  U.  S.  138,  30  L. 
ed.  895) ;  also^  that  "it  could  not  have  been 
the  intention  of  Congress  to  exempt  iiank 
shares  from  taxation,  because  some  moneyed 
capital  was  exempt"  {Hepburn  v.  Carlisle 
School  Directors,  23  Wall.  480,  23  L.  ed.  112; 
First  Nat,  Bank  v.  Ayers,  160  U.  S.  660,  40 
L.  ed.  573 ; )  also,  that  "the  act  of  Congress 
was  not  intended  to  curtail  the  state  power 
on  the  subject  of  taxation."  It  simply  re- 
quired that  capital  invested  in  national 
banks  should  not  be  taxed  at  a  greater  rate 
than  like  property  similarly  invested.  It 
was  not  iivtended  to  cut  off  the  power  to  ex- 
empt particular  kinds  of  property  if  the  leg- 
islature chose  so  to  do.  Adams  v.  Nashville, 
95  U.  S.  19,  24  L.  ed.  369.  We  think  the 
spirit  breathed  in  all  the  later  cases  is  this: 
The  several  states  may  exempt  certain  per- 
sonal property  from  taxation;  may  provide 
a  different  mode  of  taxation  for  property,  the 
use  of  whidi  produces  no  competition  with 
•capital  investc^l  in  national  banks.  These 
-exoeptions,  however,  must  not  operate  as  an 


unfriendly  discrimination  against  invest- 
ments in  national  bank  shai-es.  In  view  of 
this  doctrine  and  of  the  condition  of  our  law, 
we  are  of  opinion:  (1)  That,  under  §  3608 
of  our  Political  Code,  i^ares  of  stock  in  na- 
tional banks  are  not  subject  to  asse>:«>iuent 
for  the  purposes  of  taxation.  (2)  If  it  be 
conceded  that  this  section  has  no  application 
to  the  shares  of  stock  in  national  banks,  and 
that  they  may  be  assessed  as  other  personal 
property,  then  the  machinery  provided  there- 
for works  such  a  discrimination  in  favor  of 
state  banks,  and  against  shares  of  national 
banks,  that  it  is  violative  of  the  restrictions 
of  the  act  of  Cong^ress,  and  that  the  assess- 
ment and  tax  in  the  case  at  bar  are  null  and 
void.  We  recommend  that  the  judgment  of 
the  court  below  be  reversed,  and  the  court 
diiected  to  enter  judgment  in  favor  of  the 
plaintiffs. 

We  concur:     Haynes,  C;  Belcher,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion,  tJie  judgment  of  the  court  helow  is 
reversed,  and  the  court  directed  to  enter 
judgment  in  favor  of  the  plaintiffs. 


on  railroads  and  mining  and  manufacturing  en- 
terprises is  not  within  tbe  meaning  of  the  Unit- 
ed States  statute  forbidding  taxation  by  a  state 
of  tbe  shares  of  national  banks  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  citizens  of  the  state.  Aber- 
deen Bank  v.  Chehalls  County,  166  U.  S.  440, 
aub  nom.  First  Nat.  Bank  v.  ChehaJis  County, 
41  L.  ed.  10C9 ;  National  Bank  of  Commerce  v. 
Seattle,  166  U.  S.  463,  41  L.  ed.  1079. 

Moneyed  capital  means  money  employed  in  a 
business  whose  object  is  to  make  profit  by  in- 
vesting such  money  in  credits  by  way  of  loans, 
discoants,  or  otherwise  which  from  time  to 
time  in  the  course  of  business  are  reduced  again 
to  money  and  reinvested.  Mercantile  Nat.  Bank 
V.  Shields,  59  Fed.  Rep.  952. 

It  is  only  moneyed  capital  employed  by  the 
persons  to  whom  it  belongs  in  the  business  of 
discounting  commercial  paper,  making  loans  on 
collateral  securities,  buying  and  selling  bills 
of  exchange,  negotiating  loans,  dealing  In  se- 
curities and  like  operations  of  the  business  of 
l>anklng,  which  comes  in  competition  with  the 
capital  Invested  in  national  banks,  discrimina- 
tory taxation  in  favor  of  which  is  forbidden  by 
n.  S.  Rev.  Stat.  $  5219.  National  Bank  v.  Balti- 
more, 92  Fed.  Rep.  239. 

Under  the  construction  placed  upon  the  law 
by  the  Supreme  Court  of  the  United  States  all 
credits  of  whatever  nature,  whether  interest- 
bearing  or  not,  are  moneyed  capital  in  the 
sense  in  which  that  term  Is  used  in  the  act. 
W'asson  v.  First  Nat.  Bank,  107  Ind.  206. 

The  moneyed  capital  with  which  the  taxa- 
tion of  the  shares  In  national  banks  is  to  be 
compared  Is  not  limited  to  the  amoimts  in- 
vested in  state  banks,  but  extends  to  all 
moneyed  capital  in  the  hands  of  Individuals  in 
whatever  invested.  First  Nat.  Bank  v.  Lucas 
County.  25  Fed.  Rep.  749. 

When  by  local  legislation  different  rates  are 
prescribed  for  different  classes  of  moneyed 
capital  the  rate  Imposed  upon  shares  of  na- 
tional banks  should  approximate  as  closely  as 
possible  to  the  ra/te  Imposed  upon  otlier  moneyed 
capital  of  the  same  or  a  similar  class,  name- 
45  L.  R.  A. 


ly,  shares  of  state  banks.     City  Nat.  Bank  t. 
PaducaJh,  2  Fllpp.  61. 

A  mere  allegation  that  all  the  moneyed  capl* 
tal  owned  by  resident  Individual  dtisens  and 
Invested  In  interest-bearing  loans,  discounts, 
and  securities,  except  that  owned  by  and  In- 
vested in  incorporated  banks,  is  exempted  from 
taxation,  without  setting  out  the  classes  of  on- 
assessed  moneyed  capital  with  sufficient  clear- 
ness to  enable  the  court  to  say  that  any  mate- 
rial quantity  of  it  coming  into  competition 
with  that  of  national  banks  had  been  left  vb- 
assessed,  is  not  sufficient  to  show  the  illegality 
of  a^  assessment  against  national  bank  stodc 
Puget  Sound  Nat.  Bank  v.  Seattle,  9  Wash. 
608. 

8.  Effect  of  exemption  of  property  in  state. 

The  prohibition  to  tax  shares  in  national 
banks  at  a  higher  rate  than  other  moneyed 
capital  has  no  reference  to  capital  whicb  1«  ol- 
empted  from  all  taxation.  Everltt's  Appeal, 
71  Pa.  216. 

That  some  moneyed  capital  In  the  state  Is 
exempt  from  taxation  will  not  prevent  tlie 
state  from  imposing  a  tax  upon  the  shares  ol 
national  banks.  Hepburn  v.  Carlisle  School 
Directors,  28  Wall.  480,  23  L.  ed.  112;  Adams 
V.  Nashville,  95  U.  S.  19,  24  L.  ed.  369. 

The  exemption  of  shares  in  life  ins'irance 
companies  of  deposits  in  savings  banlui,  and  of 
the  amount  invested  in  municipal  bonds,  does 
not  require  the  exemption  of  stock  in  national 
banks.  Mercantile  Nat.  Bank  v.  New  York,  28 
H'ed.  Rep.  776. 

The  fact  that  the  shares  of  stock  in  build- 
ing and  loan  associations  are  not  taxed  does  not 
prevent  the  taxation  of  the  shares  of  stock  in 
national  banks.  Consolidated  Nat.  Bank  v. 
Pima  County  (Ariz.)  48  Pac.  291. 

That  the  property  of  mining  companies  la 
exempt  from  taxation  does  not  prevent  tbe 
taxation  of  national  bank  shares.  Talbott  v. 
Silver  Bow  County,  139  U.  S.  438,  35  U  ed. 
210. 

The  exemption  from  taxation  of  the  amount 
invested  In  state  bonds  does  not  make  an  on- 
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PEOPLE  of  the  State  of  California,  Appt., 

V. 

NATIONAL   BANK    OF    D.    O.  MILLS    & 
COMPANY,  Respt, 

(123  Cal.  53.) 

1.  Property  not  on  tlie  verified  list  re- 
turned to  an  anaeasor  may  be  added  by 
him  to  the  assessment  without  first  Issuing 
a  subpoena  and  without  an  examination,  un- 
der Pol.  Code,  S  3632,  if  he  knows  of  the 
property,  and  Its  possession  and  ownership 
are  admitted  by  the  taxpayer. 

2.  Pemonal  nmiets  of  a  national  bank 
cannot  be  taxed  by  a  state  under  U.  S. 
Rer.  Stat,  f  5219,  which  permits  and  regu- 
lates the  taxation  of  the  shares  of  stock  In 
such  corporations. 

(December  19,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Sacramento 
County  in  favor  of  defendant  in  an  action 
brought  to  compel  payment  of  taxes.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Messrs.  W.  F»  Fitzgerald,  Attorney  Gen- 
eral, and  Henry  E.  Carter,  for  appellant: 

The  property  owner  cannot  put  in  any 
statement  he  sees  fit,  and  thereby  preclude 
the  assessor  from  making  an  aasessinenit  of 
property  not  given  in  by  him,  and  leave  to 
the  assessor  the  unpleasant  and  unsatisfa<^- 
tory  alternative  of  prosecuting  him  for  per- 
jury. 

The  taxpayer  is  required  to  furnish  the  as- 
sessor with  a  statement  under  oath,  setting 
forth  specifically  all  the  real  and  personal 
property  owned  by  such  person,  etc. 

If  the  taxpayer  gives  a  statement  of  his 
real  property  -  only,  without  any  personal 
property  on  it,  when  in  fact  he  owns  person- 
al property,  it  is  a  neglect  or  refusal  to  give 
the  statement  required  by  §  3629,  Pol.  Code, 
and  a  failure  to  comply  with  other  require- 
ments of  the  title  of  the  Code,  as  a  founda- 
tion for  an  arbitrary  assessment. 

The  a.ssessor  may  thereupon,  if  he  has 
knowledge  of  the  property  owned  or  in  the 
possession  of  the  taxpayer,  assess  the  same, 
and  if  he  has  no  knowledge  of  suoh  property, 
he  may  then  avail  himself  of  the  remedy  pro- 
vided by  §  3632,  Pol.  Code,  to  subpoena  the 


lawful  discrimination  against  shares  of  nation- 
al banks.  The  intimation  to  the  contrary  In 
New  York  v.  Weaver,  100  U.  S.  539.  25  L.  ed. 
705.  was  a  mere  dictum,  and  the  tendency  of 
the  decisions  Is  strongly  to  the  contrary  of  It. 
Pollard  V.  State.  65  Ala.  628. 

That  certain  forms  of  moneyed  capital  such 
as  Interest  paying,  state,  county,  and  corxwra- 
tlon  bonds,  are  exempt  from  taxation,  does  not 
p4-event  the  taxation  of  national  bank  shares. 
McLaughlin  v.  Chadwell,  7  Heisk.  389. 

The  mere  fact  that  other  species  of  moneyed 
capital  In  the  hands  of  Individual  citizens  are 
exempted  from  local  taxation  to  an  amount 
greater  than  that  of  the  capital  stock  of  the 
national  banks  located  In  the  state  will  not 
exempt  such  shares  from  taxation  unless  the  ex- 
emptions are  carried  so  far  as  to  Indicate  a 
decided  legislative  preference  on  the  part  of 
the  state  in  favor  of  the  exemption  of  other 
kinds  of  moneyed  capital.  Boyer's  Appeal,  103 
Pa.  387.  The  court  eays  so  long  as  the  state 
restricts  the  taxation  of  national  banks  to  the 
same  kind  and  degree  of  taxation  that  It  im- 
poses upon  similar  capital  belonging  to  Its  citi- 
zens or  its  own  institutions  It  does  not  dis- 
criminate agaluETt  those  banks. 

The  requirement  that  taxation  on  national 
bank  shares  shall  not  be  at  a  greater  rate 
than  on  other  moneyed  capital  applies  only 
to  the  rate,  and  does  not  prevent  the  state 
from  exempting  any  of  its  subjects  from  taxa- 
tion 80  that  mortgages.  Judgments,  and  other 
moneyed  capital  In  the  hands  of  individual 
citizens  of  the  state  could  not  be  subjected  to 
the  tax  which  Is  Imposed  on  bank  shares.  Oor- 
gafl's  Appeal.  79  Pa.  149. 

That  a  tax  is  Imposed  upon  the  capital 
stock  of  corporations  generally  which  shall  be 
In  lieu  of  all  other  taxation  does  not  exempt 
the  shares  of  the  stockholders  from  taxation 
so  as  to  require  the  exemption  of  the  shares 
of  national  banks  within  the  state.  Albany 
City  Nat  Bank  v.  Maher,  19  Blatchf.  175,  6 
Fed.  Rep.  417. 

The  exemption  of  credits  from  taxation  Is 
not  an  unlawful  discrimination  against  shares 
of  stock  in  a  national  bank  If  the  moneyed  capi- 
tal in  the  state  generally,  which  is  employed  by 
45  L.  R.  A. 


Individuals  In  the  business  of  making  profit. 
Is  not  permitted  to  escape  taxation.  First 
Nat.  Bank  v.  Chehalls  County,  6  Wash.  64. 
The  purpose  of  Congress  being  that  the  moneyed 
capital  Invested  In  national  banks  should 
not  be  placed  at  a  disadvantage  as  compared 
with  moneyed  capital  In  the  hands  of  Individ- 
ual citizens  of  the  state,  and  which  is  used  for 
practically  an  Identical  purpose  with  that  in- 
vested in  the  shaires  oif  national  banks. 

Exemption  from  taxation  of  the  shares  of  all 
corporations  which  are  required  to  list  their 
property  for  taxation  In  the  state  does  not 
create  a  discrimination  against  the  shares  of 
national  banks  which  are  not  entitled  to  ex- 
emption.    Mclver  v.  Robinson.  53  Ala.  456. 

But  the  exemption  from  county  taxation  of 
railroad  securities,  shares  of  stock  In  corpora- 
tions liable  to  pay  a  state  tax.  mortgages,  Judg- 
ments, recognizances,  moneys  due  on  contract 
for  sale  of  real  estate,  loans  by  corporations 
which  are  taxable  for  state  purposes,  will  con- 
stitute such  a  discrimination  against  national 
banks  that  a  tax  on  the  shares  of  such  banks 
will  be  Invalid.  Boyer  v.  Boyer.  113  U.  S.  689. 
28  L.  ed.  1089. 

The  state  may  tax  the  bank  shares  held  by 
its  corporations  or  citizens  as  an  investment 
subject  to  the  restriction  that  the  tax  shall  not 
exceed  the  burden  upon  similar  property  In 
the  state.  So  a  tax  on  shares  In  a  national 
bank  which  Is  no  higher  than  that  on  shares  In 
the  state  bank  Is  not  Invalid,  although  the  only 
other  subjects  of  taxation  in  the  state  are  real 
estate  and  live  stock.  B^lrst  Nat.  Bank  v.  Her- 
bert, 44  B'ed.  Rep.  158. 

The  mere  fact  that  a  few  banks  have  been 
by  contract  with  the  state  relieved  from  all 
but  a  nominal  rate  of  taxation  will  not  prevent 
the  taxation  of  shares  in  national  banks  at  a 
higher  valuation  If  such  higher  valuation  was 
placed  upon  the  state  banks  generally.  De- 
posit Bank  v.  Daviess  County  (Ky.)  44  L.  R. 
A.  825. 

The  mere  fact  that  at  the  time  a  tax  Is  at- 
tempted to  be  placed  on  the  shares  of  a  nation- 
al bank  there  are  in  existence  several  branches 
of  a  state  bank  whose  charter  exempts  it  from 
taxation  on    Its  capital    stock    will  not  make 
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taxpayer  or  any  other  person  before  him  and 
examine  them  in  reference  to  the  statement; 
and  thereby  disclose  the  property. 

It  is  incumbent  on  the  defendant  to  show 
that  the  action  of  the  assessor  is  unauthor- 
ized by  law. 

San  Francisco  v.  Flood,  64  Cal.  508. 

Section  3681  is  simply  the  grant  of  an 
additional  power  and  duty  of  the  assessor, 
and  takes  nothing  away  from  nor  restricts 
the  power  given  him  under  §§  3629-3633, 
Pol.  Code. 

Farmers'  d  ^,  Bank  v.  Los  Angeles  Bd,  of 
Equalisation,  97  Cal.  323. 

As  this  is  a  case  where  no  title  to  real 
property  is  involved  and  no  vested  interests 
at  stake,  the  strict  rule  of  stare  decisis 
should  not  prevail. 

People  V.  Lynch,  61  Cal.  15,  21  Am.  Rep. 

677. 

Respondent  makes  plaint  that  an  arbi- 
trary assessment  in  such  case  would  be  too 
severe  punishment  for  a  person  returning  a 
false  statement,  and  that  the  assessor  should 


not  be  clothed  with  such  power.  The  tax- 
payer has  it  in  hie  own  hands  to  avoid  such 
results  by  a  very  simple  and  just  remedy — 
the  return  of  a  true  statement  of  his  prop- 
erty. If  it  is  exempt  from  taxation  the  law 
protects  him. 

San  Francisco  v.  Flood,  64  Cal.  509. 

The  inherent  right  rests  in  a  state  to  tax 
the  property  of  a  Federal  corporation  unless 
prohibited  by  Congress. 

Lane  County  v.  Oregon,  7  Wall.  77,  19  !-•. 
ed.  104;  First  Nat.  Bank  v.  Kentucky,  9 
Wall.  361,  19  L.  ed.  703;  Thomson  v.  Union 
P,  R.  Co.  9  Wall.  579,  19  L.  ed.  792;  Union 
P.  R.  Co.  v.  Peniston,  18  Wall.  5,  21  L.  ed. 
787 ;  Farrvngton  v.  Tennessee,  95  U.  S.  686» 
24  L.  ed.  560;  United  States  v.  Union  P.  R. 
Co.  98  U.  S.  569,  25  L.  ed.  143;  Western  17. 
Teleg.  Co.  v.  Atty.  Oen.  of  Massachusetts, 
125  U.  S.  531,  31  L.  ed.  790;  California  v. 
Central  P.  R.  Co.  127  U.  S.  1,  32  L.  ed.  150, 
2  Inters.  Com.  Rep.  153. 

Congress  has  not  exempted  personal  prop- 
erty of  national  banks  from  taxation. 


the  tax  on  the  national  bank  stock  invalid  if  the 
tax  Ifl  not  greater  than  that  Imposed  upon  oth- 
er moneyed  capital  in  the  hands  of  Individual 
citizens  of  the  state  generally.  Richmond  v. 
Scott,  48  Ind.  568 ;  Stilz  v.  Tutewiler,  48  Ind. 
600. 

Where  in  a  particular  case  the  only  state 
bank  In  the  city,  the  capital  of  which  is  equal 
to  the  combined  capital  of  all  the  national 
banks,  is  exempt  from  taxation  beyond  60  cents 
per  share,  which  same  exemption  extends  to  ail 
state  banks  in  the  state,  the  shares  of  the  na- 
tional banks  cannot  be  taxed  beyond  that  rate, 
although  a  higher  rate  is  placed  upon  other 
moneyed  capital  within  the  city.  City  Nat. 
Bank  v.  Paducah,  2  Flipp.  61. 

The  exemption  from  taxation  of  deposits  in 
savings  banks  does  not  require  the  exemption 
of  national  bank  shares.  Mercantile  Nat. 
Bank  v.  New  York,  121  U.  S.  138,  30  L.  ed. 
896;  Richards  v.  Rock  Rapids,  31  Fed.  Rep. 
505. 

And  the  fact  that  the  savings  banks  are  per- 
mitted to  do  a  regulai'  banking  business  is  Im- 
material. Bank  of  Redemption  v.  Boston,  126 
U.  S.  60,  31  L.  ed.  689. 

That  the  state  has  disabled  itself  by  con- 
tract from  placing  a  tax  upon  the  shares  of 
certain  of  its  banks  which  are  its  only  banks 
of  issue  because  it  has  agreed  to  accept  in  lieu 
thereof  a  percentage  on  the  capital  of  the  bank 
will  not  prevent  it  from  taxing  the  shares  of 
national  banks  at  a  higher  rate  if  the  shares 
in  state  banks  in  general  having  an  aggregate 
capital  much  higher  than  the  exempted  banks 
are  taxed  at  the  same  rate  as  that  in  the  na- 
tional banks.  Lionberger  v.  Rouse,  9  Wall.  468, 
19  L.  ed.   721. 

But  where  the  holders  of  shares  in  state 
banks  are  not  subject  to  taxation  no  tax  can 
be  ladd  on  the  shares  of  national  banks.  Peo- 
ple ex  rel.  Lincoln  v.  Barton  Assessors,  'JM 
How.  Pr.  371. 

Where  by  the  laws  of  the  state  the  shares 
of  state  banks  cannot  be  taxed  for  municipal 
purposes  no  tax  for  such  purposes  can  be  levied 
on  shares  of  a  national  bank.  Craft  v.  Tuttlc, 
27  Ind.  332. 

4.  Discrimination. 

In  general.  ' 

The  fact  that  some  corporations,  or  some 
46  L.  R.  A. 


personal  property,  is  subject  to  a  less  rate 
of  taxation  than  that  employed  in  banking 
corporations  will  not  alone  vitiate  the  law  im- 
posing taxes  upon  the  bank  shares,  unless  a 
clear  legislative  Intent  thereby  appears  to  ef- 
fect a  discrimination  against  such  sharea  Mc- 
Mahon  v.  Palmer,  102  N.  Y.  176. 

National  bank  capital  need  not  be  favored 
equally  with  the  mo6t  favored  moneyed  capitaJ 
in  the  state.  Davenport  Nat.  Bank  v.  Board 
of  Equalization,  64  Iowa,  140. 

That  the  shares  in  national  banks  are  taxed 
at  a  higher  rate  than  shares  in  other  than 
moneyed  corporations  does  not  render  the  tax 
void.  First  Nat.  Bank  v.  Waters,  19  Blatchf. 
242,  7  Fed.  Rep.  152. 

That  stock  of  coi'poratlons  whose  property- 
is  taxed  is  not  subject  to  taxation,  and  that 
property  of  moneyed  corporations  is  taxed  at  a 
nominal  sum  while  the  shares  of  national  banks 
are  taxed  at  full  value.  Is  not  sufficient  to  show 
unlawful  discrimination  against  the  shares  of 
the  national  banks.  Silver  Bow  County  Gomrs. 
V.  Davis,  6  Mont.  306.  The  court  says  the 
statute  is  not  invalid  because  it  subjects  bank 
shares  to  taxation  and  exempts  the  shares  of 
othetr  corporations.  In  order  to  affect  its  valid- 
ity it  will  be  necessai'y  to  show  that  there  is 
an  unjust  discrimination  in  the  amount  of  the 
tax  upon  the  money  invested  in  the  bank  shares 
and  money  invested  in  the  shares  of  other 
coi*po rations,  and  this  cannot  be  shown  while 
it  appears  the  money  is  taxed  at  equal  rates. 

That  there  is  a  discrimination  between  the 
rates  imposed  upon  national  bank  shares  and 
on  bonds,  certificates  of  indebtedness,  and  evi- 
dences of  debt  in  whatever  form,  and  upon 
shares  of  stock  in  foi'eign  corporations,  all  of 
which  may  be  held  by  private  bankers  who 
compete  with  the  national  banks  for  business, 
will  not  render  the  tax  on  the  shares  of  the  na- 
tional banks  invalid  where  the  lower  rate  on 
such  securities  does  not  require  the  raising  of 
a  larger  tax  from  the  bank  shares  while  it  Is 
not  shown  that  sufficient  capital  is  Invested  in 
such  securities  to  result  in  a  material  discrimi- 
nation, and  such  securities  are  In  fact  Issued 
by  persons  or  corporations  who  pay  their  full 
share  of  taxes  so  that  all  that  class  of  prop- 
erty might  be  exempt  from  assessment  on  the 
ground  of  double  taxation.  National  Bank  v. 
Baltimore,  92  Fed.  Rep.  239. 

The  question  of  the  legality  of  a  tax  acainat 
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Messrs,  Uoyd  &  Wood,  for  respondent: 

The  assessment  was  invalid,  and  furnished 
no  basis  for  the  collection  of  the  taxes  in 
question. 

Weyse  v.  Craicford,  85  Cal.  196;  Lake 
Oounty  y.  Sulphur  Bank  Quicksilver  Min,  Co, 
66  Cal.  17;  San  Luis  Obispo  v.  Pettit,  87 
Cal.  499. 

The  true  meaning  to  be  given  §  3633  is 
that  an  arbitrary  assessment  was  to  follow 
upon  the  neglect  to  furnish  any  statement, 
And  was  not  to  be  the  consequence  of  a  de- 
fective statement  in  any  case  until  at  least 
there  had  been  an  examination  by  the  asses- 
sor of  the  taxpayer  or  some  other  person  un- 
der oath. 

While  the  Constitution  provides  that  all 
property  shall  be  taxed,  etc.,  still  the  quo 
modo  is  a  matter  of  legislativf  control,  and 
must  be  steadily  followed. 

De  Witt  v.  Hays,  2  Cal.  469,  56  Am.  Dec. 
352. 

In  construing  statutes  and  the  Constitu- 
tion, the  rule  is  almost  universal  to  adhere 
to  the  doctrine  of  stare  decisis. 


Scale  v.  Mitchell,  6  Cal.  402;  Hickman 
V.  O'Neal,  10  Cal.  292;  1  Kent,  Com.  476; 
JoTiies,  Bailm.  46. 

The  assessment  in  question  of  the  personal 
property,  to  wit,  safe  and  fixtures  and  money 
on  hand  or  on  special  deposit,  "is  void,  be- 
cause such  property  is  not  the  subject  of 
taxation  by  the  state  of  California. 

13  U.  S.  Stat,  at  L.  Ill;  16  U.  S.  Stat." at 
L.  34;  U.  S.  Rev.  Stat.  §§  5133,  5243. 

Congress,  by  the  enactments  cited,  pro- 
vided that  in  lieu  of  all  existing  taxes  a  na- 
tional banl^  should  be  taxed  as  follows: 

First:  By  the  United  States.  One  half  of 
1  per  centum  each  half  year ;  that  is  to  say,  1 
per  centum  annually  upon  the  average 
amount  of  its  notes  in  circulation.  One 
quarter  of  1  per  centum  each  half  year ;  that 
is  to  say,  one  half  of  1  per  centum  annually 
upon  the  average  amount  of  its  deposits. 
One  quarter  of  1  per  centum  each  half  year ; 
that  is  to  say,  one  half  of  1  per  centum  an- 
nually upon  the  average  amount  of  its  capi- 
tal stock  beyond  the  amount  invested  in 
United  States  bonds. 


irhares  In  national  banks  must  turn  on  whether 
or  not  the  tax  or  system  of  taxation  complained 
<of  materially  and  injuriously  discriminates 
against  national  bank  shai'eholders  in  favor  of 
other  moneyed  capital  in  a  degree  tending  to 
discourage  Investments  in  the  shares  of  nation- 
al banks.  First  Nat.  Bank  v.  Richmond,  39 
Fed.  Kep.  309. 

If  there  Is  a  discrimination  in  the  tax 
against  holders  of  national  bank  stock  in  the 
valuation  thereof  for  assessment  as  compared 
with  the  assessment  for  the  same  year  of  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  the  state  and  invested  In  the  state 
so  as  to  make  a  profit  from  the  use  thereof 
aa  money,  the  ^ax  will  be  illegal.  Puget 
Sound  Nat.  Bank  v.  King  County,  57  Fed.  Rep.438. 

The  omission  oif  the  first  proviso  of  the  act 
of  1864  from  U.  S.  Rev.  Stat,  f  6219,  does  not 
show  an  intention  to  permit  the  states  to  sub- 
ject the  shares  of  national  banks  to  a  greater 
rate  of  taxation  than  that  imposed  upon  the 
state  banks,  but  f  5219  should  be  construed 
precisely  as  If  no  prior  legislation  on  the  same 
subject  Jiad  been  had.*  City  Nat.  Bank  v.  Pa- 
ducah.  2  Flipp.  6l. 

The  principle  in  Llonberger  v.  Rouse,  9  Wall. 
4<S8,  19  Ij.  ed!  721,  that  the  power  of  the  state 
was  subject  only  to  the  restriction  that  the 
taxation  should  not  be  at  a  greater  rate  than 
is  assessed  upon  other  moneyed  capital  was  un- 
necessary to  the  decision  of  the  case.     Ibid. 

By  construction  of  statute. 

A  statute  wlilch  made  a  discrimination 
against  national  bank  shares  would  be  void. 
But  It  is  generally  held  that  if  no  discrimina- 
tion Is  provided  aj  law  the  fact  that  the  law 
Is  90  administered  as  to  efPect  discrimination 
will  not  make  the  tax  void. 

The  discrimination  against  holders  of  shares 
in  national  banks  must  be  statutory,  au(\  not 
meTely  that  of  the  officials  charged  with  the 
collection  of  the  tax,  to  warrant  an  mjunction 
to  restrain  the  collection.  Wagoner  v.  LoouilP, 
37  Ohio  St.  571. 

If  a  state  statute  creating  a  system  of  taxa- 
tion does  not  on  its  face  discriminate  against 
national  banks,  and  there  is  no  evidence  of  a 
lei^Kslative  intent  to  make  such  discrimination 
nor  proof  that  the  statute  works  an  actual  and 
material  discrimination,  there  is  no  cause  for 
45  L.  R,  A. 


holding  It  to  be  unconstitutional.  So,  the  fact 
that  savings  banks  are  taxed  on  their  paid-up 
capital,  and  not  on  their  shares,  does  not  make 
a  discrimination  against  national  banks.  Dav- 
entx>rt  Nat.  Bank  v.  Davenport  Bd.  of  Bquall 
zation,  123  U.  S.  83,  31  L.  ed.  94. 

If  the  state  statute  is  designed  to  operate 
equally  on  all  shares  in  banks,  state  and  na- 
tional, the  fact  that  by  reason  of  former  deci- 
sions oi  the  courts  some  of  the  state  banks 
are  not  subject  to  the  provisions  of  the  statute 
does  not  make  an  illegal  discrimination  against 
the  national  bank  shares.  First  Nat.  Bank  v. 
Stone,  88  Fed.  Rep.  409. 

The  act  of  the  assessors  in  Illegally  reduc- 
ing the  value  of  town  lots  subject  to  assess- 
ment is  not  an  infringement  of  the  act  of  Con- 
gress which  proihiblts  legislative  discrimina- 
tion against  shares  in  national  banks  and  fa- 
voring any  other  kind  of  moneyed  capital. 
Lemly  v.  Forsyth  Comrs.  85  N.  C.  379. 

Where  the  statutes  of  the  state  provide  for 
the  assessment  of  the  same  percentage  of  ta.Ka- 
tlon  against  every  description  of  property  ex- 
cept a  few  articles  exempt  from  public  policy, 
and  furnish  means  for  a  just  and  fair  assess- 
ment of  all  moneyed  capital  so  as  to  obtain 
as  near  as  practicable  an  equal  rate  of  taxa- 
tion upon  ail,  they  sufficiently  comply  with  the 
requirements  of  the  act  of  Congress,  and  a  tax 
on  the  shares  of  national  banks  will  not  be  Il- 
legal, although  by  the  application  of  the  stat- 
utes a  higher  tax  is  placed  upon  owners  of 
bank  shares  than  upon  holders  of  some  other 
classes  of  property.  Rosenberg  v.  Weekes,  67 
Tex.  578. 

If  a  higher  valuation  of  bank  shares  than 
other  moneyed  capital  arises  from  error  of 
judgment  on  the  part  of  the  assessors  it  is  no 
ground  for  relieving  the  bank  from  paying  the 
assessment.  Exchange  Nat.  Bank  v.  Miller,  19 
Fed.  Rep.  372. 

No  Inequality  of  taxation  which  will  entitle 
shareholders  in  a  national  bank  to  relief  Is 
shown  by  the  fact  that  cei*tain  forms  of  capital 
which  Is  more  easily  concealed  escape  taxation 
If  there  Is  no  intention  in  the  state  laws  that 
such  shall  be  the  rule.  Mercantile  Nat.  Bank 
V.  New  York,  28  Fed.  Rep.  776. 

But  the  discrimination  may  become  so  gen- 
eral and  marked  that  the  courts  will  Interfere 
on  behalf  of  the  shareholders,  although  It  Is 


760 


California  Supbkme  Court. 


Dec., 


Second:  By  the  states  wherein  the  bank 
was  located.  The  shares  of  the  capital 
stock  which  are  to  be  included  in  the  valua- 
tion of  the  personal  property  of  the  owner 
or  holder  of  such  shares,  including  nonresi- 
dent shareholders,  who  are  to  be  taxed  at 
the  location  of  the  bank.  The  realty  owned 
by  the  bank,  and  which  is  to  be  taxed  to  it. 

Congress  is  invested  with  power  to  fix  the 
limits  and  determine  the  manner  of  taxation 
by  the  states  of  the  property  of  national 
banks. 

McHenry  v.  Downer,  116  Cal:  20;  Miller 
V.  Heilbron,  68  Cal.  140;  Van  Allen  v.  The 
Assessors,  3  Wail.  573,  sub  nom.  Churchill 
V.  Utica,  18  L.  ed.  229;  Lane  County  v.  Ore- 
gon, 7  Wall.  77,  19  L.  ed.  104;  Wilson  v. 
Black  Bird  Creek  Marsh  Co.  2  Pet.  250,  7 
L.  ed.  414;  Thomson  v.  Union  P,  R,  Co.  9 
Wall.  579,  19  L.  ed.  792;  tfew  York  v.  Weav- 
er, 100  U.  S.  539,  25  L.  ed.  705 ;  First  Nat. 
Bank  v,  Richmond,  39  Fed.  Rep.  300;  Tal- 
hott  V.  Silver  Bovo  County  Comrs,  139  U.  S. 
438,  35  L.  ed.  210. 

Congress  has  fixed  certain  and  well-defined 


limitations  and  restrictions  upon  the  tax- 
ation of  the  property  of  national  banks  by 
the  states. 

In  the  present  case,  the  attempt  to  tax 
tlie  respondent  bank  upon  its  personalty  is 
in  derogation  and  disr^ard  of  the  limita- 
tions and  restrictions  imposed  by  Congress, 
and  for  such  reason  without  force. 

Miller  v.  Heilbron,  58  Cal.  141. 

Congress  in  oonceding  to  the  states  the 
right  to  tax,  adopted  a  measure  which  it  was 
supposed  would  operate  to  restrain  them 
from  legislating  adversely  to  the  interests- 
of  the  national  banks. 

Lionherger  v.  Rouse,  9  Wall.  468,  19  K 
ed.  721;  New  York  v.  Commissioners,  4 
Wall.  244,  suh  nom.  New  York  ex  rel.  Duer 
V.  New  York  City  d  County  Tax  d  A.  Comrs. 
18  L.  ed.  34^4;  Bradley  y.  Illinois,  4  Wall. 
459,  18  L.  ed.  433. 

Banks  organized  under  acts  of  Congress 
are  regarded  as  fiscal  agents  and  exempt 
from  taxation,  except  as  Congress  may  spe- 
cially authorize  it. 

City  Nat.  Bank  v.  Paducah,  2  Flipp.  61; 


effected   merely   in   the   administration   of   the 
law. 

If  the  state  board  of  equalization  attempts 
to  equalize  national  banks  in  a  class  by  them- 
selvee  and  state  banks  in  a  class  by  themselves, 
but  adopts  one  standard  of  percentage  for  state 
banks  and  another  for  national  banks  upon  the 
same  basis  of  principal  sums  tor  calculation  as 
to  each  class,  so  that  the  assessment  upon  the 
national  banks  is  at  a  higher  rate  than  upon 
the  state  banks*  there  will  be  an  unlawfal  dis- 
crimination which  will  entitle  the  holders  of 
the  national  bank  stock  to  relief.  First  Nat. 
Bank  v.  Lucas  County,  25  Fed.  Rep.  749. 

If  after  the  assessment  by  the  local  board 
of  bank  shares  and  other  moneyed  capital  at 
the  same  percentage  of  actual  value  the  state 
board  of  eqaalization  raises  the  assessment  on 
the  bank  shares  to  make  it  correspond  to  that 
in  force  in  other  counties  of  the  state  without 
raising  the  value  of  other  property  the  tax 
will  be  illegal.  Whitbeck  v.  Mercantile  Nat. 
Bank,  127  U.  S.  193,  82  L.  ed.  118. 

When  the  assessing  officers  omit  substantial- 
ly to  subject  the  moneyed  capital  of  individ- 
ual citizens  not  exempt  by  state  laws,  so  far 
as  practicable  to  uniform  taxation,  or  when,  as 
matter  of  fact,  they  assess  only  a  few  taxpay- 
ers on  such  capital  and  those  only  for  trifling 
amounts,  the  tax  laws  operate  oppressively  up- 
on national  bank  shares  which  are  taxable  to 
their  full  amount,  and  under  such  circum- 
stances the  rate  of  taxation  of  the  shares 
should  be  fixed  only  after  deducting  from  the 
capital  of  the  bank  all  assets  which  are  ex- 
empt from  taxation.  First  Nat.  Bank  v.  Lind- 
say. 45  Fed.  Rep.  619. 

Where  the  local  assessors  by  a  mutual  un- 
derstanding fix  the  rate  of  assessment  for  mon- 
eyed capital  at  six  tenths  of  its  actual  value, 
and  by  reason  of  the  action  of  the  state  board 
of  equalization  a  higher  valuation  is  fixed  upon 
shares  In  national  banks,  the  holders  of  the 
shares  In  such  banks  are  entitled  to  relief,  al- 
though the  Constitution  requires  all  property 
to  be  assessed  at  Its  true  value.  First  Nat. 
Bank  v.  Lucas  County,  25  Fed.  Rep.  749. 

If  the  assessors  had  a  fixed  purpose  generally 
known  to  all  persons  interested,  that  no  deduc- 
tion for  debts  would  be  allowed  In  the  valua- 
tion of  bank  shares  for  taxation  when  they 
were  allowed  In  case  of  other  kinds  of  prop- 
45  L.  R.  A. 


erty,  an  offer  to  perform  the  acts  necessary  to 
obtain  the  deduction  is  not  necessary  to  give 
the  taxpayer  a  right  to  resort  to  the  court* 
for  protection.  Hills  v.  National  Albany  Bxch. 
Bank,  106  U.  S.  319,  26  L.  ed.  1052,  12  Fed. 
Rep.  93. 

By  assessing  other  property  too  low. 

If  the  shares  of  a  national  bank  are  sot 
subject  to  statutory  discrimination  or  to  dis- 
crimination by  rules  of  the  assessing  offleers, 
the  fact  that  other  property  is  rated  for  taxa- 
tion at  a  less  proportionate  value  than  are  the 
shares  of  the  bank  does  not  make  the  ajwess- 
ment  of  the  bank  shares  void  so  as  to  permit 
the  bank  to  contest  payment  in  the  courts  wttb- 
out  tendering  the  amount  of  taxes  which 
should  rightfully  be  padd.  German  Nat.  Bank 
V.  Kimball,  103  U.  S.  732,  26  L.  ed.  469. 

So,  the  fact  that  the  shares  of  a  national 
bank  were  taxed  at  par,  which  was  77  per 
cent  of  their  value,  while  the  shares  of  state 
banks  also  taxed  at  par  were  taxed  at  100  per 
cent  and  35  per  cent  of  their  value,  does  not 
show  such  an  Intentional  discrimination 
against  the  shares  of  the  national  bank  as  to 
entitle  the  shareholder  to  a  return  of  the  tax 
after  it  has  been  paid.  Stanley  v*.  Albany  Coun- 
ty Supers.  21  Blatchf.  250,  15  Fed.  Rep.  483. 

The  legality  of  an  assessment  of  a  tax  upon 
the  property  of  a  national  bank  which  does  not 
exceed  its  true  value  cannot  be  affected  by  the 
custom  of  the  assessor  to  assess  other  property 
at  a  unifoa*m  valuation  less  than  its  true  value. 
Engelke  v.  Schlenker,  75  Tex.  559. 

But  a  state  statute  which  establishes  a  mode 
of  assessing  shares  in  national  banks  by  which 
they  are  valued  higher  in  proportion  to  their 
real  value  than  other  moneyed  capital  Is  In- 
valid, although  no  greater  percentage  Is  levied 
on  such  valuation  than  on  that  of  other  mon- 
eyed capital.  New  York  v.  Weaver.  100  U.  S. 
539,  25  L.  ed.  705,  overruling  Williams  v. 
Weaver,  75  N.  Y.  30,  which  held  that  the  pro- 
vision in  the  national  banking  act  that  no 
greater  rate  shall  be  assessed  on  shares  of  na- 
tional banks  than  on  other  moneyed  capital 
does  not  apply  to  over-valuation  of  the  shares. 

And  the  systematic  and  intentional  valuation 
of  all  other  moneyed  capital  by  the  tax  offi- 
cers of  the  state  below  its  true  value  while 
shares  In  national  banks  are  sssossod  at  their 
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Fa/rmera*  d  M.  Nat.  Bank  v.  Bearing,  91  XJ. 
S.  29,23  L.  ed.  106;  Flint  v.  Boston^QO  Mass. 
141,  90  Am.  Dec.  713;  New  York  v.  Weaver, 
100  U.  S.  539,  25  L.  ed.  705 ;  Mercantile  Nat. 
Bank  v.  A^et4?  York,  121  U.  S.  138,  30  L.  ed. 
895;  National  State  Bank  y.  Young,  25 
Iowa,  311;  Frederick  County  Comrs.  v. 
Farmers'  <£•  M,  Nat.  Bank,  48  Md,  117 ;  First 
Nat.  Bank  y.  Albia,  86  Iowa,  28;  Bradley  v. 
Illinois,  4  Wall.  459,  18  L.  ed.  433;  Cuni- 
mings  v.  Merchants*  Nat.  Bank,  101  U.  S. 
153,  25  L.  ed.  903;  Aberdeen  Bank  y,  Che- 
haUs  County,  166  U.  S.  440,  sub  nom.  First 
Nat.  Bank  y.  Chehalis  County,  41  L.  ed. 
1069;  Rosenblatt  y.  Johnson,  104  U.  S.  462, 
26  L.  ed.  832;  Covington  City  Nat.  Bank  y. 
Covington,  21  Fed.  Rep.  489;  Talbott  y.  Sil- 
ver Bow  County  Comrs.  139  U.  S.  438,  35 
L.  ed.  210;  La^ne  County  y.  Oregon,  7  Wall. 
77,  19  L.  ed.  104;  Netn  York  ex  rel.  Bank  of 
Commerce  v.  New  York  City  d  County  Tax 
Comrs.  2  Black,  632,  17  L.  ed.  466;  Collins 
y.  Chicago,  4  Bias.  472;  First  Nat.  Bank  y. 


Richmond,  39  Fed.  Rep.  309 ;  National  Bank 
V.  Richmond,  42  Fed.  Rep.  877;  Brown  y. 
French,  80  Fed.  Rep.  166;  Pittsburg  y.  First 
Nat.  Bank,  55  Pa.  45;  Smith  v.  First  Nat. 
Bank,  17  Mich.  479;  Carthage  y.  First  Nat. 
Bank,  71  Mo.  508,  36  Am.  Rep.  494;  Sumter 
County  y.  National  Bank,  62  Ala.  464,  34 
Am.  Rep.  30;  Providence  Inst,  for  Savings 
y.  Boston,  IQl  Mass.  575,  3  Am.  Rep.  407; 
National  Commercial  Bank  y.  Mobile,  62 
Ala.  284,  34  Am.  Rep.  15;  First  Nat.  Bank 
y.  St.  Joseph,  46  Mich.  526;  Newport  y.  Mud^ 
gett,  18  Wash.  271;  Pullman  State  Bank 
y.  Manring,  18  Wash.  250;  Miller  y.  First 
Nat.  Ba/nk,  46  Ohio  St.  424;  First  Nat.  Bank 
y.  Fisher,  45  Kan.  726;  Consolidated  Nat. 
Bank  y.  Pima  County  (Ariz.)  48  Pac.  291; 
First  Nat.  Bank  y.  Province,  20  Mont.  374; 
State  y.  Thomas  Cruse  Sav.  Bank,  21  Mont. 
50,  post,  760;  State,  North  Ward  Nat. 
Bank,  Prosecutors,  y.  Newark,  39  N.  J.  L. 
380;  Weston  y.  Charleston,  2  Pet.  449,  7  L. 
ed.  481;  Osborn  y.  Bank  of  United  States, 


true  value  will  entitle  the  holders  of  shares 
to  relief  from  the  excess,  although  the  statutes 
of  the  state  provide  for  the  valuation  of  all 
property  at  Its  true  value.  Pel  ton  v.  Com- 
mercial Nat.  Bank,  101  U.  S.  143,  25  L.  ed.  001. 

And  the  shares  of  stock  In  a  national  bank 
cannot  be  taxed  at  their  full  value  if  the  other 
property  in  the  state  is  taxed  at  only  30  or 
40  per  cent  of  its  value.  Merchants'  Nat.  Bank 
y.  Gumming,  Thompson,  Nat.  Bank  Cas.  026. 

Unequal  valuation  of  the  shatres  is  as  much 
prohibited  as  an  unequal  rate  of  percentage 
thereon.  Evansville  Nat.  Bank  v.  Brltton,  10 
Bias.  503. 

6.  Deduction  of  indebtedness. 

It  has  been  authoritatively  decided  that  the 
owner  of  shares  in  a  national  bank  is  entitled 
to  deduct  his  debts  from  the  value  of  the  shares 
if  such  deduction  is  allowed  in  favor  of  the 
owners  of  personal  property  generally,  although 
there  are  cases  which  have  held  to  the  con- 
trary. 

Deduction  permitted. 

A  state  cannot  permit  the  deduction  of  Just 
debts  from  the  value  of  personal  property  sub- 
ject to  taxation,  and  refuse  to  extend  the  privi- 
lege to  shares  of  national  banks.  New  York 
v.  Weaver,  100  U.  S.  539,  25  L.  ed.  705 ;  Whit- 
beck  V.  Mercantile  Nat.  Bank,  127  U.  S.  193, 
32  L.  ed.  118. 

Under  a  statute  taxing  money  on  hand  or  at 
.Interest  more  than  the  owner  pays  interest 
for,  the  owners  of  shares  of  national  banks  are 
entitled  to  a  deduction  of  their  Indebtedness 
from  the  value  of  their  shares.  Peavey  v. 
Greenfield,  64  N.  H.  2a4. 

Where  the  state  statute  permits  persouA  hav- 
ing money  invested  In  moneyed  capital  earning 
its  profit  as  an  Investment  of  money  coming 
hack  with  its  gain  and  being  put  out  a^in 
Cor  the  purpose  of  returning  to  the  individual 
owner  and  bringing  with  it  Its  profit  to  deduct 
from  the  true  value  ot  such  investments  his 
bona  fide  debts,  the  same  privilege  must  be  al- 
lowed to  holders  of  shares  in  national  banks. 
State  Nat.  Bank  v.  Shields,  81  Ohio  L.  J.  821, 
Refusing  to  Follow  Niles  v.  Shaw,  50  Ohio  St. 
370. 

When  a  deduction  of  debts  from  the  value 
of  shares  In  state  banks  or  from  moneyed  capi- 
tal used  In  competition  with  national  banks  is 
allowed  it  must  alao  be  allowed  In  favor  of 
46  L.  R.  A. 


holders  of  national  bank  shares.     Newport  y. 
Mudgett,  IS  Wash.  271. 

The  taxing  laws  of  the  state  cannot  be  up- 
held as  against  the  act  of  Congress  so  far  as 
they  may  discriminate  against  national  bank 
stock  by  directly  exempting  a  portion  of  other 
moneyed  capital  from  taxation  or  by  doing  the 
same  thing  In  allowing  adeduction  of  debts  from 
the  Sflseased  value  of  a  portion  of  other  mon-  • 
eyed  capital  and  denying  the  same  deduction 
to  the  holders  of  national  bank  stock  when  such 
discrimination  Is  so  palpable  as  to  show  that 
It  is  material  and  serious.  Wasson  v.  First 
Nat.  Bank,  107  Ind.  206. 

The  holder  of  shares  in  national  banks  must 
be  allowed  to  deduct  his  indebtedness  from 
their  value  where  he  has  no  other  property 
from  which  they  may  be  deducted  If  the  state 
law  provides  that  in  making  up  the  amount 
which  a  person  is  required  to  list  for  taxation 
he  will  be  entitled  to  deduct  from  gross 
amounts  all  debts  Id  good  faith  owing  by  him. 
First  Nat.  Bank  v.  Albia,  85  Iowa,  736,  appx. 

If  indebtedness  is  permitted  to  be  deducted 
from  all  other  moneyed  capital  it  must  be  de- 
ducted from  the  value  of  bank  shares.  City 
Nat.  Bank  v.  Paducah,  2  Flipp.  61 ;  Evansville 
Nat.  Bank  v.  Britton,  10  Bias.  503 ;  McAden  v. 
Mecklenburg  County  Comrs.  97  N.  C.  355. 

No  tax  can  be  assessed  against  a  taxpayer 
where  the  money  on  which  he  pays  interest  is 
greater  than  his  money  on  hand,  money  at  in- 
terest, and  national  bank  stock.  Weston  v. 
Manchester,  62  N.  U.  574. 

If  shares  in  state  banks  are  treated  as  cred- 
its from  which  debts  are  allowed  to  be  de- 
ducted under  the  state  laws,  the  shareholders 
In  national  banks  are  entitled  to  have  their 
shares  also  treated  as  credits  for  the  purpose 
of  deducting  indebtednesa  Newport  v.  Mud- 
gett, 18  Wash.  271. 

Where  the  law  provides  for  taxing  money 
on  hand  and  at  Interest  more  than  the  owner 
pays  interest  for,  the  valuation  of  his  shares 
in  a  national  bank  is  subject  to  a  deduction  of 
the  amount  of  his  Interest-bearing  indebted- 
ness.    Peavey  v.  Greenfield,  64  N.  H.  284. 

Shares  of  stock  in  a  national  bank  are  credits 
within  the  meaning  of  a  statute  permitting  a 
taxpayer  to  deduct  from  the  gross  amount  of 
his  credits  listed  for  taxation  all  debts  owing 
by  him  in  good  faith.  First  Nat.  Bank  v.  Al- 
bia. 86  Iowa,  28. 

Whero  debts  are  allowed  to  be  deducted  from 
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9  Wheat.  791,  6  L.  ed.  216;  People  ex  rel. 
Lincoln  v.  Barton  Assessors,  44  Barb.  148. 

Shares  of  stock  in  a  national  bank  stand 
for  and  represent  the  money  on  hand  and 
other  personal  property  of  the  bank,  and  in 
limiting  the  power  to  tax  to  the  shares 
which  represent  the  money  and  other  person- 
al property  it  must  have  been  intended  to 
provide  that  the  money  and  other  personal 
property  should  not  be  taxed. 

Broom,  Legal  Maxims,  8th  ed.  663 ;  Tynan 
V.  Walker,  35  Cal.  644,  95  Am.  Dec.  152; 
Patton  V.  Placer  County,  30  Cal.  179;  Uar- 
per  V.  Minor,  27  Cal.  113;  Bourland  v.  Hil- 
dreih,  26  Cal.  221 ;  Perry  v.  Ames,  26  Cal. 
378;  Boyce  v.  California  Stage  Co.  25  Cal. 
476;  People  v.  Jackson,  24  Cal.  632. 

Temple,  J.,  delivered  the  opinion  of  the 
court: 

The  action  was  brought  to  recover  taxes 
assessed  to  respondent,  a  national  banking 
association  organized  under  the  acts  of  Con- 


gress. Oa  the  first  Monday  in  March,  1895, 
it  had  real  property  in  Sacramento,  and  also 
personal  property,  consisting  of  s>afes  and 
fixtures,  and  money  on  hand  and  money  on 
special  deposit.  The  blank  form  for  a  state- 
ment, with  demand  for  a  list,  was  served  on 
it  by  the  assessor;  and  it  was  returned, 
wnth  a  description  of  certain  real  estate, 
and  safes  and  fixtures,  valued  at  $5,000. 
The  assessor  was  dissatisfied  with  this,  and 
returned  it  to  the  president  of  the  bank,  in- 
•sisting  that  the  personal  assets  of  the  bank 
were  liable  to  taxation.  After  considerable 
conversation  and  discussion,  during  which 
the  amount  of  the  deposits  as  they  were  aft- 
erward assessed  was  stated  by  the  president 
and  cashier,  the  list  was  changed  by  erasing 
the  item  as  to  the  safes  and  fixtures,  and  in 
that  condition  was  verified  and  returned  to 
the  assessor  by  the  cashier.  The  assessor 
then  proceeded,  without  issuing  any  sub- 
poena to  any  officer  or  employee  of  the  bask, 
or  to  any  other  person,  to  assess  to  and 


the  value  of  the  shares  a  debt  upon  a  note 
for  borrowed  money  which  was  Invested  In 
government  bonds  should  be  deducted,  although 
the  transaction  was  a  mere  device  to  escape 
taxation.  People  ex  r«l.  Thurman  v.  Ryan, 
88  N.  Y.  142,  42  Am.  Rep.  238. 

The  value  of  stock  in  a  national  bank  must 
be  considered  as  pai-t  of  the  taxpayer's  "debts 
due  OiT  to  become  due*'  him  from  which  he  is 
entitled  to  deduct  the  amount  of  his  bona  fide 
indebtedness  In  listing  his  property  for  taxa- 
tion under  Wis.  Rev.  Stat.  $  1038,  subdiv,  10. 
Ruggles  V.  Fond  du  Lac,  G8  Wis.  439. 

The  shareholders  of  national  banlcs  are  en- 
titled to  a  deduction  of  debts  when  the  state 
statute  provides  that  from  the  gross  amount  of 
money  and  credits  of  one  liable  to  taxation 
may  be  deducted  ail  debts  due  and  owing. 
Richards  v.  Rock  Rapids.  31  Fed.  Rep.  505. 

An  illegal  discrimination  against  shares  of 
national  banlcs  exists  when  deductions  are  al- 
lowed to  be  made  from  solvent  credits  in  the 
hands  of  taxpayers  generally,  but  are  not  al- 
lowed to  be  made  from  the  value  of  national 
bank  shares,  and  the  fact  that  In  a  particu- 
lar Instance  the  owner  of  the  national  bank 
shares  owes  no  debts  is  immaterial  upon  the 
question  of  the  validity  of  the  statute.  Miller 
V.  Hellbron,  58  Cal.  133. 

Where  the  provision  for  the  taxation  of 
shares  of  national  banks  is  that  they  shall  be 
taxed  at  the  same  rate  as  is  levied  on  other 
moneyed  capital,  and  the  statute  provides  that 
indebtedness  may  be  deducted  from  money 
loaned  and  solvent  credits,  the  same  deduction 
must  be  made  in  favor  of  shareholders  in  na- 
tional banks.  Maj^ulre  v.  Board  of  Revenue  & 
Road  Comrs.  71  Ala,  401. 

Permitting  the  deduction  of  debts  from  mon- 
ey loaned  and  solvent  credits  in  fixing  the 
amount  of  assessment  against  taxpayers  gen- 
erally, and  denying  such  deduction  to  holders 
of  shares  In  national  banks,  is  an  unlawful  dis- 
crimination against  them.  Toilard  v.  State,  65 
Ala.   62S. 

And  it  Is  immaterial  that  such  deduction  is 
denied  to  shareholders  In  other  classes  of  cor- 
poration.<i.  Mercantile  Nat.  Bank  v.  Shields, 
59  Fed.  Rep.  052. 

When  a  nonresident  shareholder  is  taxed  at 
the  place  where  the  bank  is  located  he  is  en- 
titled to  the  deduction  of  debts  allowed  by  the 
law  of  that  place  in  case  of  other  moneyed 
capital.  Ibid. 
45  L.  R.  A. 


If  deduction  of  debts  Is  allowed  In  favor  of 
a  material  portion  of  the  taxpayers.  It  most 
be  allowed  In  favor  of  holders  of  national  bank 
shades.  Wasson  v.  First  Nat.  Bank,  107  In<L 
206 ;  Indianapolis  v.  Vajen,  111  Ind.  240. 

The  court  may  take  Judicial  notice  that 
notes,  mortgages,  judgments,  except  for  money 
loaned,  amounts  due  for  goods,  wares,  and  mer- 
chandise o€  all  kinds,  railway  material,  farming 
implements,  machinery,  manufactured  articles 
of  all  kinds,  sold  at  wholesale  or  retail,  amounts 
due  for  labor  and  professional  services, 
amounts  due  for  public  Improvements  on  ac- 
count of  sales  oi  real  estate,  live  stock,  and 
farm  products,  and  all  other  credits  of  every 
description  due  from  any  person,  company,  or 
corporation  whatever,  whether  drawing  inter- 
est or  not,  except  money  on  hand,  money  loaned, 
bonds  Issued  by  bodies  corporate  and  pablic 
corporations,  and  shares  of  stock  In  corpora- 
tions, constitute  such  a  large  and  material  part 
of  the  whole  moneyed  capital  of  the  state  that 
If  deduction  of  debts  Is  allowed  in  favor  of  the 
holders  of  them,  and  not  in  favor  of  the  owners 
of  bank  shares,  there  will  be  an  unlawful  dis- 
crimination against  the  latter.  Wasson  v.  First 
Nat  Bank,  107  Ind.  200. 

A  statute  which  does  not  permit  a  deduction 
of  Indebtedness  from  an  assessment  upon  bank 
shares,  but  which  does  allow  sncli  deduction 
from  an  assessment  upon  other  credits.  Is  void. 
National  Albany  Exch.  Bank  v.  Wells,  18 
Blatchf.  478,  sub  nom.  National  Albany  Bxch. 
Bank  v.  Hills,  6  Fed.  Rep.  251.  This  decision 
was  reversed  In  105  U.  S.  319,  26  L.  ed.  1032. 
on  the  ground  that  as  to  a  large  number  of 
shareholders  whose  taxes  were  enjoined  there 
was  no  evidence  that  they  owed  any  debts 
whatever  at  the  time  the  assessment  was  made. 

A  statute  permitting  the  deduction  of  debts 
from  other  kinds  of  personal  property,  bot  re- 
fusing to  permit  It  in  case  of  bank  shares,  is 
not  wholly  void,  but  only  so  far  as  the  dednr- 
tion  is  not  permitted.  Albany  Comity  Soperv. 
V.  Stanley,  105  U.  S.  305.  26  L.  ed.  1044.  12 
Fed.  Rep.  87 ;  Evansvilie  Nat.  Bank  v.  Brit  ton. 
105  U.  S.  322,  26  L.  ed.  1053. 

But  the  Alabama  court  held  that  a  state 
statute  which  is  invalid  because  not  allowing 
deduction  of  Indebtedness  which  is  allowed  In 
favor  of  other  moneyed  capital  will  be  held 
invalid  in  ioto^  and  not  merely  In  favor  of 
those  who  have  indebtedness  to  deduct  which 
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against  the  defendant  the  safes  and  fixtures, 
valued  at  $5,000,  and  deposits  to  the  amount 
of  $800,000.  In  due  time  the  defendant 
tendered  the  amount  of  the  tax  upon  the  real 
estate,  but  it  declines  to  pay  the  tax  upon 
the  personal  property;  claiming  that  it  is 
exempt  under  the  act  of  Congress  creating 
national  banks,  as  an  instnmientality  of  the 
Federal  government.  All  the  findings, 
save  one,  were  agreed  upon  by  the  parties. 
It  is  not  found,  and  does  not  appear,  that  the 
assessor  considered  that  defendant  had,  aft- 
•er  demand,  refused  to  make  a  statement  as 
to  i^s  property,  or  that  he  made  an  entry 
to  that  eflfect  on  the  aasessment  book,  as  au- 
thorized by  §  3633  of  the  Political  Code; 
but  it  does  appear  that  the  board  of  equali- 
zation refused  to  consider  the  objections 
made  by  the  bank  to  the  assessment  on  the 
;,'round  that  the  *'aftsessment  had  been  arbi- 
trarily nKide,  and  that  the  board  of  equali- 
zation had  no  power  to  review  the  same." 
It  is  admitted  that  the  bank  did  have  the 


property  which  was  assessed  to  it,  and  also 
that,  if  it  is  not  exempt  from  taxation,  it 
ought  to  have  been  given  in  by  the  bank  and 
assessed  to  it.  The  refusal  of  the  board  to 
consider  defendant's  objections  has  not  in- 
jured it,  if  the  assessment  was  proper  and 
would  have  been  maintained.  Judgment 
was  for  the  defendant,  and  the  people  appeal 
from  the  judgment,  and  from  an  order  deny- 
ing a  new  trial. 

It  is  contended  that  the  assessment  was  il- 
legal, for  two  reasons: 

1.  After  the  taxpayer  has  returned  to  the 
assessor  his  verified  list,  although  the  as- 
sessor knows  of  other  property  belonging  to 
the  taxpayer;  although,  in  fact,  the  tax- 
payer has  had  his  attention  called  to  the 
matter,  and  admits  the  possession  and  owner- 
ship of  other  property,  as  was  the  fact  in 
this  case, — still  the  assessor  cannot  include 
such  property  in  the  assessment  without  first 
issuing  a  subpoena  and  holding  an  examina- 
tion, as  he  is  authorized  to  do  under  §  3632 


they  are  not  permitted  to  do.  Magulre  v. 
Board  of  Revenue  &  Road  Co-mrs.  71  Ala.  401. 
Money  deposited  in  a  national  bank  and  bear- 
ing no  interest  Is  taxable  to  the  depositor  with- 
out any  deduction  for  debts  due  from  him  un- 
der the  Massachusetts  statutes.  Gray  v.  Bos- 
ton Street  Comrs.  138  Mass.  414. 

Refusing  deduction. 

Some  courts  have  refused  to  recognize  the 
right  of  the  holder  of  shares  in  a  national  banlc 
to  a  deduction  of  debts  merely  because  it  was 
allowed  In  favor  of  other  pix>perty  owners. 

That  a  deduction  of  debts  is  allowed  In  fa- 
vor of  other  moneyed  capital  of  the  state  while 
It  Is  not  allowed  In  favor  of  the  ownerH  of 
"bank  shares  does  not  make  the  tax  invalid. 
People  ex  rel.  Cagger  v.  Dolan.  36  N.  Y.  5i) ; 
Williams  V.  Weaver,  75  N.  Y.  30. 

Where  debts  are  allowed  to  be  deducted  from 
credits  the  deduction  cannot  be  allowed  In  fa- 
vor o<f  holders  of  bank  shares,  since  such  shares 
are  Investments  In  stocks,  and  not  ci*edlts. 
Nlles  V.  8haw,  50  Ohio  St.  370:  Chapman  v. 
First  Nat.  Bank,  56  Ohio  St.  310. 

If  the  rate  upon  the  bank  shares  is  no  higher 
than  that  upon  other  property  the  tax  Is  not 
illegal  because  deductions  for  debts  ai'e  not  al- 
lowed from  the  value  of  the  bank  shares  while 
they  are  allowed  from  the  amount  of  other 
classes  of  property.  McVeagh  v.  Chicago,  40 
111.  318. 

Where  the  statutes  provide  for  the  deduction 
•of  debts  from  credits  the  debts  cannot  be  de- 
ducted from  the  value  of  the  bank  shares,  since 
a  bank  share  not  being  a  debt  of  its  owner  is 
not  within  the  term  "credits."  Rosenberg  v. 
Weekes,  67  Tex.  578. 

Debts  may  be  allowed  to  be  deducted  from 
some  of  the  moneyed  capital  In  a  state  without 
permitting  them  to  be  deducted  from  the  value 
of  bank  shares  If  the  capital  from  which  they 
are  deducted  is  not  so  large  or  substantial  when 
compared  with  the  capital  invested  In  national 
bank  shares  as  to  show  an  illegal  discrimina- 
tion. First  Nat.  Bank  v.  Ayers,  160  U.  S.  660, 
40  L.  ed.  573. 

The  word  "credit"  In  the  Kansas  statute  aa- 
thorizing  the  deduction  of  debts  from  credits 
does  not  Include  shares  In  national  banks,  and 
that  statute  Is  not  contrary  to  the  provisions 
of  the  United  States  Revised  Statutes  because 
the  deduction  Is  not  allowed  Ln  favor  of  moneys 
secured  by  Judgment,  moneys  on  deposit  In  a 


bank  and  substantially  all  moneyed  capital  of 
every  description  Invested  for  profit.  Dutton 
V.  Citizens'  Nat.  Bank,  63  Kan.  440. 

In  Nel>raska  the  court  at  first  held  that  the 
shareholders  are  entitled  to  deduct  their  debts. 
Bressler  v.  Wayne  County,  25  Neb.  468. 

But  that  case  was  overruled  In  Bressler  ▼. 
Wayne  County.  32  Neb.  834,  13  L.  R.  A.  614, 
on  the  ground  that  the  statute  allowed  a  de- 
duction of  debts  merely  from  credits,  and  did 
not  apply  In  favor  of  the  owners  of  moneyed 
capital  generally.  The  court  says  the  rule  is 
that  where  the  rate  fixed  by  the  state  for  the 
taxation  of  capital  in  the  hands  of  individual 
citizens  situated  similarly  to  that  Invested  in 
national  banks  Is  not  less  than  that  invested 
In  national  bank  shares  the  rule  of  uniformity 
is  maintained  even  though  some  moneyed  capi- 
tal In  the  state  which  is  Invested  by  individ- 
uals in  business  or  enterprises  which  do  not 
come  into  competition  with  national  bank 
shares  Is  exempt  from  taxation,  or  Is  assessed 
at  a  less  rate  than  Is  imposed  on  shares  of 
stock  In  national  banks. 

A  state  may  forbid  the  deduction  of  indebt- 
edness from  personal  property  taxable  within 
its  limits  to  an  amount  equal  to  the  value  of 
stock  owned  by  the  taxpayer  in  a  national  bank 
in  another  state,  although  the  efTect  is  to  in- 
directly tax  such  stock,  since  the  state  is  un- 
der no  obligation  to  allow  a  deduction  on  ac- 
count of  indebtedness,  and  It  may  properly  re- 
duce such  deduction  by  the  amount  of  the  tax- 
payer's property  which  is  not  taxed,  whether 
the  exemption  arises  from  want  of  power  or 
from  considerations  of  Justice  or  policy.  Small- 
ey  V.  Burlington,  63   Vt.  443. 

6.  Other  deductions. 

If  in  assessing  the  shares  of  the  stock  of  state 
banks  the  value  of  the  real  estate  belonging  to 
the  bank  Is  deducted  the  same  deduction  must 
be  made  in  favor  of  shares  of  national  bank 
stock.  Ix)flin  V.  Citizens'  Nat.  Bank,  85  Ind.  341. 

As  between  the  individual  shareholder  of  a 
national  bank  who  Is  taxed  upon  his  shares 
as  other  personal  propcuy.  and  the  indlvidnal 
citizen  who  Is  taxed  upon  nH  personal  property 
owned  by  him.  there  is  no  discrimtnaiion,  al- 
though in  ascertaining  ihe  value  of  the  shares 
of  stock  the  value  of  stock  held  by  the  bank 
In  other  corporations  which  nv^.  taxed  within 
the  state  is  not  allowed  to  be  deducted.  Pacific 
Nat.  Bank  v.  Pierce  County,  20  Wash.  675. 
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of  the  Political  Code.  The  proposition  is 
that  an  addition  to  the  list  furnished  by  the 
taxpayer,  without  the  examination,  renders 
the  assessment  void, — at  least,  as  to  the 
property  thus  added  to  the  list.  Unless  the 
statute  has  given  such  effect  to  the  list,  this 
position  cannot  be  maintained.  The  general 
duty  of  the  assessor  is  to  list  all  taxable 
property  in  his  county  or  district.  The  law 
compelling  the  taxpayer  to  furnish  the  list 
is  undoubtedly  designed  to  aasist  the  aasess- 
or  in  the  performance  of  his  duties.  The  as- 
sessment is  not  judicial,  and  must  neces- 
sarily be  summary.  All  property  should  be 
assessed,  or  the  burden  of  taxation  is  not  im- 
posed alike  upon  all.  The  assessor  must 
not  knowingly  permit  any  to  escape.  Must 
he,  then,  when  he  not  only  is  fully  informed 
as  to  the  property,  but  the  taxpayer  admits 
and  states  to  him  all  the  facts  in  regard  to 
it,  but  simply  contends  that  it  is  by  law  ex- 
empt, resort  to  this — ^in  that  case — useless 
proceeding  before  he  can  lawfully  assess  such 


property  ?  In  many  states  the  law  does  give 
the  verified  list  some  effect,  but  I  think  it 
has  generally  been  held  that  unless  the  stat- 
ute provides  otherwise,  it  does  not  in  any 
way  limit  the  powers  of  the  assessor.  Welty, 
Assessm.  §  4;  Cooley,  Taxn.  357;  1  Desty, 
Taxn.  p.  545.  In  Massachusetts  it  is  made 
conclusive  upon  the  assessor,  altiiough  it 
has  been  held  there  that  the  commissioners 
who  revise  and  equalize  may  add  other  prop- 
erty. In  New  York  the  taxpayer  may  mak«» 
an  affidavit  which  may  have  the  effect  to 
reduce  his  assessment,  and  the  different 
states,  as  was  to  have  been  expected,  have 
various  schemes  upon  the  subject.  In  Ne- 
vada a  similar  law  was  oonatnied,  and  it 
was  held  that  the  statement  was  merely  in 
aid  of  the  assessor,  and  had  no  binding  effect 
upon  him.  State  v.  Kruttachnitt,  4  Nev. 
178.  See  also  Wahaah,  St.  L,  d  P.  R.  Co.  v. 
Johnson,  108  III.  11;  Felsentkal  v.  Johnson, 
104  111.  21;  Morris  v.  Jones,  150  III.  542; 
Thompson  v.  Tinkcom,  15  Minn.  295    (Gil. 


That  in  the  taxation  of  the  capital  stock  of 
domestic  corporations  deduction  is  allowed  for 
the  value  of  property  owned  by  the  corporation 
which  is  otherwise  taxed,  does  not  make  an 
unlawful  discrimination  against  the  shares  of 
national  banks  which  axe  valued  in  view  of  the 
whole  capital  of  the  bank  without  making  any 
deduction  for  property  otherwise  taxed.  Ma- 
guire  V.  Board  of  Revenue  ft  Road  Comrs.  71 
Ala.  401. 

An  unjust  discrimination  against  national 
bank  shares  is  made  by  a  law  which  requiics 
the  value  of  bank  shares  to  be  ascertained  by 
taking  the  market  value  of  the  entire  capital 
stock  and  deducting  therefrom  t^e  value  of 
all  property  assessed  to  the  corporation  and 
dividing  the  remainder  by  the  number  of  shares 
of  stock,  since  none  of  the  personal  property  of 
the  national  bank  can  be  assessed  under  the 
state  laws  so  that  the  holders  of  its  shares  do 
not  obtain  a  deduction  which  is  accorded  to 
the  owners  of  the  shares  in  state  banks.  Mil- 
ler V.  Hellbron,  68  Cal.  183.  The  court  says 
that  the  restriction  of  the  United  States  stat- 
ute is  that  the  taxation  of  the  individual  own- 
er of  shares  of  a  national  bank  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual  citi- 
zens of  the  state.  And  it  would  be  a  strained 
construction  of  the  statute  to  hold  that  a  pro- 
portionate part  in  value  of  the  personal  prop- 
erty belonging  to  a  state  bank  and  assessed  tu 
it  was  in  the  hands  of  individual  shareholders 
of  such  bank. 

That  shares  of  national  bank  stock  owned 
by  colored  people  are  liable  to  taxation  for  the 
support  of  schools,  which  is  not  true  of  other 
moneyed  capital,  and  that  a  deduction  of  $100 
may  be  made  from  the  amounts  listed  by  tax- 
payers for  taxation  generally,  which  is  not  ac- 
corded to  such  shares,  does  not  make  such  a 
discrimination  against  the  shares  of  national 
banks  in  favor  of  which  the  deduction  is  not 
allowed  as  to  make  the  tax  void.  City  Nat. 
Bank  v.  Paducah,  2  Flipp.  61. 

A  state  tax  system  is  inoperative  against 
national  bank  shares  where  it  provides  that  in 
the  taxation  of  corporations  created  by  state 
laws  a  deduction  shall  be  made  for  such  por- 
tion of  the  capital  stock  as  may  be  invested  in 
property,  and  permits  immunity  from  munici- 
pal taxation  upon  payment  of  a  fixed  and  lim- 
ited percentage,  which  advantages  are  not  al- 
lowed to  national  banks,  and  the  fact  that  in 
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one  case  the  assessment  is  on  the  capital  stock 
and  In  the  other  on  the  shares  is  Immaterial. 
Pollard  V.  State,  65  Ala.  628. 

In  a  New  York  case  it  was  held  that  the  fact 
that  state  banlcs  are  taxed  on  their  capital 
from  which  the  amount  invested  in  government 
bonds  is  deducted,  while  national  bank  shares 
are  taxed  in  the  hands  of  individuals  without 
deduction  on  account  of  capital  invested  in 
government  bonds,  is  not  an  illegal  discrlmlna- 
Uon.  Utica  v.  Churchill,  33  N.  Y.  161.  But 
this  case  was  overruled  by  Tan  Allen  t.  The 
Assessors,  8  Wall.  573,  sub  nom.  Churchill  t. 
Utica,  18  L.  ed.  220. 

And  the  Van  Allen  Case  was  followed  in  First 
Nat.  Bank  v.  Fancher,  48  N.  Y.  524. 

If  deduction  of  investments  in  nontaxable  se- 
curities may  be  made  by  taxpayers  In  general 
a  tax  will  be  void  on  the  shares  of  a  national 
bank  based  on  the  total  value  of  the  assets 
refusing  to  permit  a  deduction  of  the  amount 
which  the  bank  has  invested  in  nontaxable  se- 
curities, and  it  is  immaterial  that  the  discrimi- 
nation is  made  against  other  corporations  as 
well  as  against  national  banks  in  favor  of  in- 
dividuals. Under  the  rulings  of  the  Supreme 
Court  of  the  United  States  government  bonds 
can  form  the  subject  of  indirect  taxation  in 
the  hands  of  national  banks  only  when  they 
form  the  subject  of  such  taxation  in  the  hands 
of  individuals.  Whitney  Nat.  Bank  v.  Parker. 
41   Fed.    Rep.  402. 

An  unequal  burden  is  not  placed  upon  the 
shares  of  national  banks  by  the  fact  that  Id 
ascertaining  their  value  a  portion  of  the  capi- 
tal of  the  bank  which  is  invested  In  United 
States  bonds  is  not  deducted,  while  in  the  taxa- 
tion of  private  bankers  the  amounts  which  they 
have  invested  in  such  securities  is  deducted. 
Exchange  Nat.  Bank  v.  Miller,  19  Fed.  Bep. 
372. 

That  the  amount  of  capital  of  corporations 
generally  which  is  invested  in  government 
bonds  is  deducted  in  assessing  the  tax  against 
them,  but  is  not  deducted  In  fixing  the  value 
of  shares  of  national  banks  when  a  portion  of 
the  capital  is  invested  in  such  bonds,  does  not 
make  an  illegal  discrimination  which  will  avoid 
the  tax.  State,  Stratton,  Prosecutor,  t.  Col- 
lins, 43  N.  J.  L.  563. 

The  fact  that  private  bankers  are  permitted 
to  deduct  the  amount  of  legal  tender  notes  and 
United  States  bonds  held  by  them  from  their 
total  capital  in  listing  their  property  for  taxa- 
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226).  The  last-named  case  is  particularly 
interesting  upon  this  point.  The  statute 
tliere  considered  was  quite  similar  to  ours, 
and  it  was  held  that  the  assessor  was  not 
only  at  liberty  to  add  omitted  property  of 
which  he  had  knowledge,  but  was  bound  by 
his  oath  so  to  do ;  and  it  was  said  that,  when 
the  statute  **does  not  expressly  or  by  impli- 
cation make  the  oath  of  the  party  conclusive, 
it  is  merely*a  step  in  the  proceedings  to  en- 
able the  assessor  to  make  a  complete  return 
of  all  the  property  in  his  district."  I  be- 
lieve this  to  be  a  correct  statement  of  the 
general  current  of  decisions  upon  the  subject. 
The  question,  then,  is,  Is  there  anything  in 
our  statute  which  will  preclude  the  assessor 
from  listing  any  property  to  the  taxpayer, 
except  such  as  he  returns  in  his  verified  list, 
or  shall  admit  on  examination  under  oath 
after  service  of  a  subpoena  upon  him?  The 
subpoena  cannot  be  issued  until  after  he  has 
made  his  statement,  and  the  statute  does  not 
expressly  authorize  the   assessor   to  add  to 


the  list  after  the  issuance  of  the  subpoena, 
and  the  examination  of  the  taxpayer  under 
oath,  even  if  further  property  should  be  dis- 
covered upon  such  examination.  Under  the 
statute,  and  upon  the  stricti  juris  theory  of 
construction,  so  much  insisted  upon  by  re- 
spondent, the  assessor  has  no  more  power  to 
add  to  the  list  after  the  issuance  of  the  sub- 
poena and  after  the  examination  than  he 
had  before,  and  although  the  existence  of 
other  taxable  property  may  have  been  ad- 
mitted by  the  taxpayer.  It  must  be  observed, 
also,  that  this  construction  makes  the  tax- 
payer the  judge  of  what  property  is  exempt 
from  taxation,  quoad  the  assessor.  Counsel 
for  respondent  say  it  must  be  intended  that 
upon  the  discovery  of  other  property  upon 
such  examination  the  assessor  should  list 
it.  To  this  I  agree,  but  I  know  of  no  reason 
why  property  so  discovered  should  be  listed^ 
and  property  discovered  through  the  un- 
sworn admissions  of  the  taxpayers  should 
not  be.     The  provision  as  to  the  examination 


tion  does  not  require  a  deduction  of  such  bonds 
and  notes  from  the  total  capital  of  a  national 
bank  in  arriving  at  the  value  of  shares  for  tax- 
ation In  the  hands  of  individual  owners.  Adair 
V.  Hobinson,  6  Tex.  Civ.  App.  275. 

7.  Difference  \h   manner   of   taxing  state   and 

national  hanks. 

If  the  state  banks  are  taxed  on  their  capital 
the  shares  of  the  national  banks  cannot  be 
taxed.  Bradley  v.  Illinois,  4  Wall.  459,  18  L. 
ed.  433,  OvemiUng  People  v.  Bradley,  39  III. 
130,  which  held  that  the  provision  of  a  state  Con- 
stitution requiring  equal  and  uniform  taxation 
does  not  prevent  the  assessment  of  state  banks 
on  their  capital  stock  and  the  shares  of  na- 
tional banks  in  the  hands  of  individual  owners. 

The  Federal  decision  was  followed  in  People 
T.  McCall,  43  Hi.  286,  the  court  holding  the 
tax  void. 

If  by  the  laws  of  the  state  no  tax  Is  placed 
on  the  shares  of  state  banks,  none  can  be  placed 
on  those  of  national  banks.  Wright  v.  Stilz.  27 
Ind.  338 ;  Evansvllle  v.  Bayard,  39  Ind.  450 ; 
State,  Matheson,  Prosecutoer,  v.  Boyd,  32  N.  J. 
L.  273. 

If  the  state  statutes  provide  merely  for  the 
taxation  of  the  capital  of  the  state  banks,  the 
fact  that  there  are  no  state  banks  organized  to 
which  the  law  can  apply  will  not  make  the  tax 
on  the  shares  of  the  national  banks  valid.  Hub- 
bard V.  Johnson  County  Supers.  23  Iowa,  130 ; 
Olmstead  v.  Henry  County  Supers.  24  Iowa, 
33 :  Lauman  v.  Des  Moines  County,  29  Iowa, 
310. 

But  it  has  been  held  that  a  difference  in  the 
mode  of  taxing  state  and  national  banks  will 
not  render  the  tax  on  national  bank  shares  void 
if  there  Is  no  Inequality  in  the  burden.  Parker 
V.  Slebern  (Ohio)  5  Am.  L.  Reg.  N.  S.  526. 

The  necessary  equivalent  tax  upon  shares  of 
state  banks  need  not  be  assessed  directly  upon 
the  shares,  but  may  be  assessed  upon  the  capi- 
tal or  property  of  the  banks,  provided  only  that 
It  is  a  full  equivalent  for  the  tax  on  the  shares 
of  the  national  banks.  Frazer  v.  Siebern,  16 
Ohio  St.  614. 

The  fact  that  In  assessing  the  shares  of  stock 
Otf  a  national  bank  their  value  is  reached  by 
taking  one  fourth  of  the  par  value  of  the  stock, 
while  In  assessing  a  state  bank  the  value  Is 
reached  by  taking  one  fourth  of  the  value  of 
the  assets  after  deducting  liabilities  and  real 
estate,  does  not  show  a  discrimination  against 
45  L.  H.  A. 


the  national  bank,  although  the  result  Is  to  re- 
duce the  amount  on  which  the  state  bank  Is 
assessed  to  a  much  lower  amount  than  that  of 
the  national  bank  while  their  nominal  capital 
Is  the  same.  Richards  v.  Rock  Rapids,  31 
Fed.  Rep.  505. 

Where  a  tax  of  fifty  cents  on  every  share  of 
$100  is  laid  upon  state  banks,  and  the  officers 
of  the  bank  are  required  to  pay  the  same  on 
behalf  of  the  shareholders,  the  same  tax  and 
method  of  proceeding  is  valid  when  applied  to 
shares  in  national  banks.  Com.  v.  First  Nat. 
Bank,  4  Bush,  98,  96  Am.  Dec.  285. 

A  state  may  tax  the  shares  of  national  banks 
although  It  does  not  tax  shares  of  banks  or- 
ganized under  Its  own  authority  as  such,  but 
only  their  capital  providing  the  tax  on  capital 
Is  a  full  equivalent  for  that  Imposed  on  the 
shares  of  national  banks.  Van  Slyke  v.  State, 
23  Wis.  655;  Bagnall  v.  State,  25  Wis.  112. 
Under  the  laws  of  Wisconsin  every  state  bank 
In  consideration  of  the  privilege  of  doing  busi- 
ness was  require  to  pay  the  state  treasurer  a 
semi-annual  tax  of  %  of  1  per  cent  on  the 
amount  of  the  capital  stock  of  the  bank  regard- 
less of  the  fact  whether  its  capital  was  Invest- 
ed in  United  States  securities  or  whether  a 
portion  of  its  capital  had  been  lost  In  business. 
This  tax  was  paid  on  the  capital  stock  as  a 
compensation  for  the  special  privileges  granted 
by  the  state,  and  as  a  fair  equivalent  for  the 
exemption  from  local  taxation  on  their  prop- 
erty. And  the  court  says  this  constitutes  the 
fundamental  distinction  between  a  case  arising 
under  our  state  banking  law  and  one  arising 
where  the  tax  Is  upon  the  capital  stock  of  the 
state  bank  and  the  bank  is  entitled  to  a  de- 
duction from  Its  capital  stock  of  the  amount 
Invested  in  United  States  securities.  For, 
wherever  a  tax  of  a  given  percentage  Is  Im- 
posed on  the  capital  stock  of  a  state  bank,  and 
that  capital  Is  liable  to  be  diminished  on  ac- 
count of  investments  In  United  States  securi- 
ties, and  the  same  rate  Is  imposed  on  the  shares 
of  national  banks  there.  It  is  plain  the  taxation 
Is  not  equal  or  equivalent. 

Where  the  tax  upon  the  state  banks  is  upon 
capital,  profits,  and  time  deposits,  subject  to 
a  deduction  for  United  States  bonds  and  for 
real  estate  owned  by  the  bank,  it  Is  not  an 
equivalent  for  a  tax  upon  the  full  value  of 
shares  in  national  banks,  In  ascertaining  which 
no  deduction  is  made  for  Investments  In  bonds 
or  real  estate.     Frazer  v.  Slebern,  16  Ohio  St.  614. 
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is  but  an  aid  to  the  assessor  to  enable  him 
to  perform  the  duty  enjoined  upon  him,  and 
which,  upon  making  his  return,  he  is  com- 
pelled to  state  under  oath  that  he  has  done. 
Pol.  Code,  §  3«52.  In  respect  to  this,  re- 
Itanoe  is  placed  upon  ^\^'ys  v.  Crawford,  86 
Cal.  196,  which,  it  is  contended,  holds  that 
the  assessor  cannot  add  to  a  list  returned 
by  a  taxpayer,  unless  ho  has  been  so  sub- 
poenaed and  examined.  I  do  not  so  under- 
stand that  opinion.  It  holds  that  the  as- 
sessor cannot  make  an  assessment  which 
shall  not  be  revisable  by  the  board  of  equali- 
zation, unless  the  taxpayer  has  refused  to 
make  out  his  list  under  oath,  or  has  refused 
to  comply  w^ith  some  other  requirement  of 
the  law.  Properly  understood,  I  have  no 
quarrel  with  that  decision.  Unless  there  has 
been  some  dereliction  on  the  part  of  the  tax- 
payer, vmless  he  has  failed  to  render  the  as- 
sistance to  the  assessor  which  the  law  re- 
quires him  to  render,  he  cannot  be  subjected 
to  the  penalty  of  a  nonrevisable  assessment. 


This,  I  thinks  is  all  that  was  decided  upon 
this  matter  in  Wcyse  v.  Crawford.  It  de- 
nominates such  an  assessment  **an  arbitrary 
assessment."  The  term  is  not  found  in  the 
statute.  As  used  in  the  opinion,  it  evidently 
has  reference  only  to  an  assessment  which 
cannot  be  revisetl  by  the  board  of  equaliza- 
tion. This  is  not  a  ruling  that  the  assef^sor 
cannot  assess  property  not  found  in  the  veri- 
fied lists  made  by  a  property  ow^er. 

2.  As  a  second  reason  for  claiming  that 
the  assessment  is  illegal,  it  is  contended 
that  the  personal  assets  of  the  bank  are  ex- 
empt from  taxation  by  the  terms  of  the  na- 
tional banking  act.  It  is  provided  in  §  5219 
of  the  Revised  Statutes  of  the  United  States 
that  nothing  in  that  act  shall  prevent  all 
shares  in  any  association  from  being  included 
in  the  individual  assessment  of  the  owner 
in  assessments  made  for  the  purpose  of  state 
taxation,  "but  the  legislature  of  each  state 
nuiy  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national 


That  certain  corporatloms  in  the  state  are 
taxed  on  their  capital  stock  Instead  of  on  the 
Khares  of  such  stock  does  not  make  a  discrimi- 
nation against  shareholders  of  national  banks 
whose  shares  are  taxed.  Mercantile  Nat.  Bank 
Y.  New  York,  28  Fed.  Rep.  776. 

The  proviso  In  the  national  banking  act  that 
no  burdens  shall  be  imposed  upon  them  by  the 
states  from  which  state  banks  are  exempt  was 
meant  to  apply  to  banks  of  Issue.  Lionberger 
v.  Rouse,  9  Wall.  408,  1»  L.  ed.  721. 

The  fact  that  savings  banks  are  taxed  on  the 
<apital,  and  not  on  their  shares,  will  not  pre- 
vent a  tax  against  the  shares  of  national  bank 
.stock  if  the  taxation  of  the  national  bank 
shares  is  no  greater  than  that  assessed  upon 
moneyed  capital  generally, — especially  where 
the  result  is  the  same  as  though  the  capital  of 
the  national  banks  had  been  directly  taxed. 
Davenport  Nat.  Bank  v.  Board  of  Equalization, 
tJ4  Iowa,  140. 

That  the  shares  of  trust  companies  are  not 
taxed,  but  the  tax  is  placed  on  the  valae  of  the 
capital  stock  with  deductions  to  avoid  double 
taxation  and  exemptions,  and  they  are  addition- 
ally taxed  on  their  franchises,  does  not  show 
that  there  is  a  discrimination  against  national 
bank  shaires  which  are  taxed  as  such.  Mercan- 
tile Nat.  Flank  v.  New  York,  121  U.  S.  138,  30 
L.  ed.  805. 

8.  Discount  for  prompt  payment. 

That  all  banks  are  given  an  opportunity  to 
obtain  a  discount  by  paying  the  tax  before  a 
certain  time  does  not  render  the  law  an  imposi- 
tion of  an  unequal  burden  upon  the  banks 
which  do  not  accept  the  privilege  within  the 
protection  of  the  United  States  Constitution. 
Merchants'  &  Mfrs.  Nat.  Bank  v.  Pennsylvania, 
167  U.  S.  461,  42  L.  ed.  236. 

9.   Uniformity  throughout  state. 

That  the  shares  of  a  resident  of  one  town- 
ship are  taxed  at  a  higher  rate  than  those  of  a 
resident  in  another  township  in  the  same  state 
does  not  make  the  tax  illegal.  State,  Stratton, 
Prosecutor,  v.  Collins.  43  N.  J.  L.  563. 

Uniform  taxation  In  all  the  different  munici- 
pal corporations  of  the  state  Is  not  required  by 
the  national  banking  act,  but  only  that  the 
same  shall  be  uniform  in  the  municipality  or 
subdivision  in  which  the  bank  is  located  or 
where  the  shareholder  resides.  People  v. 
Moore,  1  Idaho,  504. 
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The  rate  upon  bank  shares  need  not  be  as 
low  as  the  lowest  rate  upon  moneyed  capital 
anywhere  in  the  state,  but  it  is  sufDcient  if  the 
rate  on  bank  shares  is  the  same  as  the  rate 
upon  moneyed  capital  in  the  hands  of  individ- 
ual citizens  in  the  town  or  city  where  the  bank 
is  located.  Providence  Inst,  for  Savings  v. 
Boston,  101  Mass.  575,  3  Am.  Rep.  407. 

c  Method  of  flating  value  of  shares. 

1.  Valuation  above  par. 

Under  the  act  of  1868  the  shares  of  national 
banks  may  be  valued  for  taxation  at  an  amount 
above  their  par  value,  ilepbum  v.  Carlisle 
School  Directors,  23  Wall.  480,  23  L.  ed.  112. 

And  the  same  was  true  under  the  act  of  1864. 
People 'v.  New  York  Tax  &  A.  Comrs.  94  TJ.  & 
415.  24  L.  ed.  164. 

The  surplus  fund  which  a  national  bank  b 
required  to  reserve  from  its  net  profits  Is  not  to 
be  excluded  in  the  valuation  of  its  shares  for 
taxation.  Strafford  Nat.  Bank  v.  Dover,  58  N. 
H.  316;  State,  North  Ward  Nat.  Bank,  Prose- 
cutor, V.  Newark,  30  N.  J.  L.  380. 

In  ascertaining  the  value  of  the  shares  tli^ 
taxing  officers  may  include  in  their  estimate  all 
reserve  funds,  profits,  earnings,  and  other 
values.  St.  Louis  Nat.  Bank  v.  Papln«  4  Dill. 
29. 

The  undivided  profits  of  a  bank  may  be  esti- 
mated in  determining  the  value  of  the  shares  of 
stock  for  taxation,  but  if  by  the  laws  of  the 
state  the  tax  upon  the  shares  in  state  banks  is 
fixed  at  a  certain  amount  per  share  of  a  certain 
value  the  tax  upon  shares  in  a  national  bank 
cannot  be  higher  than  that,  because  the  shares 
are  more  valuable  on  accoimt  of  undivided 
profits.  Covington  City  Nat.  Bank  v.  Coving- 
ton. 21  Fed.  Rep.  489. 

The  fact  that  state  banks  may  divide  up  their 
surplus  while  national  banks  are  required  to 
retain  a  portion  of  theirs  which  may  increase 
the  value  of  the  shares  does  not  make  a  tax 
upon  the  full  value  of  the  shares  illegal.  Peo- 
ple ex  rel.  Gallatin  Nat.  Bank  v.  Commission- 
ers of  Taxes  &  As-sessments.  67  N.  Y.  516. 

The  actual  and  not  the  par  value  of  the 
stock  should  be  assessed  under  the  New  York 
statute  of  1866,  chap.  761.  Ibid.;  People  ex 
rel.  Williams  v.  Albany  Bd.  of  Assessors,  2 
Hun,  683 ;  People  ex  rel.  Gallatin  Nat.  Bank  v. 
New  York  City  Tax  &  A.  Comrs.  8  Hnn.  536. 

Although  one  early  case  held  that  national 
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banking  associations  located  within  the 
isUtc.  subject  only  to  the  two  restrictions, 
that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of 
Mich  state,"  etc.  It  was  also  provided  that 
sharps  owned  by  nonresidents  should  be 
taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  otherwise.  The  original 
act  required  a  list  of  shareholders  to  be  kept 
open  at  the  bank  during  business  hours  for 
the  inspection  of  state  officers,  and  no  other 
visitorial  power  was  allowed.  The  attorney 
<,'eneral  does  not  deny  that  a  national  bank 
h  a  fiscal  agent  cd  the  United  States,  creat- 
ed by  it  as  a  means  of  exercising  its  powers. 
Nor  does  he  apparently  question  the  power 
of  Congress  to  limit  or  deny  the  right  of  the 
^tate  to  tax  its  property;  but  he  contends 
that,  although  the  fttat€  cannot  tax  an 
iigeiK-y  of  the  United  States,  it  may  tax  the 
property  of  its  agents, — at  least,  where 
there  is  no  express  inhibition  by  Congress, — 


and  that  taxation  of  the  personal  property  of 
a  bank,  as  other  like  property  in  the  state  is 
taxed,  is  not  prohibited,  either  expressly  or 
impliedly,  by  the  act  of  Congress.     Upon  all 
these  questions  the  decisions  of  the  Supreme 
Court  of  the  United  States  are  final  and  ac- 
cordingly counsel  have  most  elaborately  con- 
sidered numerous  cases  decided  by  that  tribu- 
nal.    I  think  counsel  really  disagree,  how- 
ever, T)nly  on  one  point,  viz.,  whether  taxa- 
tion of  such  property  is  prohibited  by  the 
act  of  Congress.     Appellant  states  his  con- 
tention  as    follows:     "An   important   ques- 
tion raised  here  is  whether  the  inherent  right 
rests  in  a  state  to  tax  the  property  of  a  Fed- 
eral corporation,  unless  prohibited  by  Con- 
gress, or  whether  its  right  to  tax  the  prop- 
erty of  such  corporation  is  derived  from  the 
I  Federal  government?"     The  respondent  sub- 
I  mits   two  propositions:      (1)    Congress  has 
,  the  power ;  and   ( 2 )   has  limited  the  power 
I  of  the  state  to  tax  the  property  of  national 
'  banks,  and,  of  course,  that  it  has  denied  to 


l>aDk  shares  cannot  be  assessed  by  a  state  for 
taxation  at  more  than  their  par  value,  and 
the  HKii^tisiDent  of  taxes  on  national  bank  stock 
at  more  than  its  pai*  value  renders  the  whole 
tax  void.  Union  Nat.  Bank  v.  Chicago,  3 
Biss.  82. 

In  determining  the  value  of  shares  for  as- 
sessment their  fair  cash  value  in  the  event  that 
the  bank  continues  its  business  is  to  be  taken, 
and  not  what  their  value  would  be  in  case  the 
bank  was  to  be  wound  up.  which  is  not  in  con- 
templation. National  Bank  of  Commerce  v. 
New  Bedford,   155  Mass.  313. 

A  statute  giving  the  bank  an  option  to  collect 
from  the  shareholder  and  pay  to  the  state  a 
tax  of  6-10  of  1  i)ep  cent  upon  the  par  value 
r>f  the  stiares  of  stock  which  shall  be  in  lieu  of 
ail  other  taxes  except  upon  the  portion  of  the 
capital  which  Is  invested  in  real  estate  is  not 
void  for  repugnance,  although  by  reason  of  the 
exemption  of  other  moneyed  capital  all  the 
property  of  the  bank  was  exempt  from  local 
taxation,  since  the  exemption  may  operate  up- 
on the  excess  in  value  of  the  capital  stock 
alK>ve  its  par  value.  Second  Nat.  Bank  v. 
Caldwell,  13  Fed.  Uep.  42U. 

2.  Deduction  for  investment  in  bonds. 

It    is   now   settled   that   under   the    enabling 
clau.'f*;  in   the  national   baniclng  act  the  states 
may  tax  the  shares  of  stock  in  such  bankH,  al- 
though the  capital  is  wliolly  Invested  in  stocks 
and  bonds  of  the  United  States.     Van  Allen  v. 
Tbe  Assessors,  3  Wall.  573,  sub  nom.  Churchill 
V.  L'tica,  18  L.  ed.  22V).     The  power  of  Congress 
to  impose  the  duty  of  paying  the  state  tax  up- 
on the  banks  is  placed  upon  the  ground  that  it 
is  a  condition  of  exercising  the  necessary  rights 
nnd    privileges    conferred    upon    the    banks,    so 
rbat  the  tax  on  the  shares  is  not  a  tax  on  the 
cai>ital  of  the  bank. 

If  the  rate  of  taxation  by  the  state  on  shares 
in   a  national  bank  is  not  greater  than  upon  the 
moneyed  capital  of  the  individual  citizen  which 
is    subject  to   taxation, — that   Is   if  no  greater 
proportion    of    tax    on    the    valuation    of    the 
.tisbares  is  levied  than  upon  other  moneyed  tax- 
able capital  in  the  hands  of  citizens, — the  tax 
In   valid,  and  it  is  immaterial  that  in  determin- 
ing the  value  of  the  shares  the  amount  of  capi- 
Ta.1    invested  tin  United  States  bonds  is  Included. 
!<«*-w  York  V.  Commissioners,  4  Wall.  244,  sub 
H4?tn,  New  York  ex  rel.  Duer  v..  New  York  City 
jk    « 'ounty  Tax  &  A.  Comrs.  18  L.  ed.  344.     The 
45   L.  R.  A. 


court  says  that  the  exemption  clause  in  the  na- 
tional banking  act  says  that  the  right  of  taxa- 
tion of  the  shares  of  stockholders  shall  not  be 
greater  than  upon  the  moneyed  capital  of  the 
individual  citizen  which  is  subject  to  taxation 
excluding  what  he  may  have  invested  In  govern- 
ment bonds. 

And  that  rule  was  followed  in  Adams  v. 
Nashville,  95  U.  S.  10,  24  L.  ed.  369. 

Shareholders  are  not  entitled  to  an  allowance 
for  the  portion  of  the  capital  which  is  invested 
in  government  bonds.  First  Nat.  Banic  v.  Far- 
well,  10  BIss.  270,  7  Fed.  Uep.  518. 

The  value  of  bonds  and  legal  tender  notes 
held  by  a  national  bank  on  the  1st  day  of  Jan- 
uary of  the  year  for  which  assessment  of  taxes 
is  made  cannot  be  deducted  from  the  amount  of 
capital  stocic  of  the  bank  in  arriving  at  the 
value  of  the  banlc  shares  for  assessment  in  the 
hands  of  shareholders.  Adair  v.  Robinson,  6 
Tex.  Civ.  App.  275. 

If  the  equalities  prescribed  by  U.  S.  Uev. 
Stat.  S  5219.  are  substantially  observed  the 
holders  of  shares  In  national  banks  are  not  en- 
titled to  a  reduction  of  their  assessment  be- 
cause a  large  part  of  the  capital  of  the  bank  is 
Invested  in  government  bonds  which  are  not 
subject  to  state  taxation.  First  Nat.  Bank  v. 
Lindsay,  45  Fed.  Uep.  019. 

Although  some  of  the  state  courts  had  held 
that  a  stockholder  in  a  national  bank  whose 
capital  is  invested  partly  in  United  States 
bonds  may  be  taxed  by  the  laws  of  the  state 
only  for  such  portion  of  the  amount  of  his 
shares  as  is  not  made  up  of  the  value  of  said 
bonds.  State,  Jewell,  Prosecutor,  v.  Hart,  31 
N.  J.  L.  434. 

The  portion  of  the  capital  which  is  invested 
In  government  bonds  cannot  be  taxed  to  the 
shareholders  unless  Congress  expressly  gives 
Its  consent.  State,  Fox,  Prosecutor,  v.  Ilalght, 
:U  N.  J.  L.  399. 

The  value  of  government  bonds  held  by  the 
bank  must  be  excluded  Ln  determining  the  value 
of  shares  for  the  purpose  of  taxation.  Com. 
v.  Glrard  Nat.  Bank,  G  Phila.  431. 

3.  Deduction  for  investment  in  real  estate  and 

other  property. 

There  has  been  some  conflict  of  opinion  as  to 
whether  or  not  a  deduction  from  the  amount  of 
capital  stock  should  i)e  made  of  the  value  of 
property  otherwise  taxed  In  ascertaining  the 
value  of  the  shares. 
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the  states  the  right  to  tax  any  property  of 
national  banks,  except  their  real  estate,  al- 
though permitting  the  taxation  of  the  shares 
to  the  shareholders.  Since,  therefore,  re- 
spondent bases  its  claim  to  exemption  upon 
the  proposition  that  Congress  has  prohibited 
the  tax,  it  is  only  important  as  a  matter  of 
argument  to  determine  whether  the  state 
may  tax  such  property,  unless  forbidden  by 
Congress,  or  whether  it  derives  its  power  to 
tax  from  the  permission  given  by  Congress. 
It  is  an  important  consideration  in  r^ard  to 
this  question  that  Congress  has  expressly 
provided  for  the  taxation  of  the  shares  of  the 
bank  to  the  shareholders,  and  has  directed 
the  mode  in  which  this  shall  be  done.  It  has 
been  repeatedly  declared  by  the  Supreme 
Court  of  the  United  States  that  by  this  pro- 
vision Congress  has  not  deprived  the  states 
of  a  resource  from  which  it  could  properly 
derive  a  revenue.  The  shares  of  stock  may 
be  taxed,  and  it  is  hornbook  law  that  the 
stock  represents  the  value  of  all  the  assets  of 
the  bank.  It  has  been  so  expressly  adjudi- 
cated in  this  state.    People  ex  rel.  Burke  v. 


Badlam,  57  Cal.  594;  Spring  ValUy  Water- 
works V.  HchoHUr,  C2  Cal.  69;  San  Franci9- 
CO  V.  Fry,  03  Cal.  470.  It  is  assumed  in  Van 
Allen  V.  The  Assessors,  3  Wall.  573,  sub  nom. 
Churchill  v.  Utica,  18  L.  ed.  229,  also  in  A  eic 
York  V.  Weaver,  100  U.  S.  539,  25  L.  ed.  705, 
where  it  is  asserted  that  the  limitation  was 
intended  only  "to  protect  the  banks  from 
anything  beyond  their  general  share  of  the 
public  burdens."  In  many  other  cases  the 
proposition  is  taken  for  granted,  and  it  is. 
I  think,  quite  obvious.  Under  our  decisions, 
we  cannot  deny  that  when  the  capital  stock 
is  assessed  the  assets  of  the  corporation  are 
subjected  to  the  tax.  In  the  case  of  nation- 
al banks  the  value  of  the  shares  was  in  part 
made  up  of  United  States  bonds,  in  which 
a  portion  of  the  capital  must  be  invested. 
The  bonds  are  not  subject  to  state  taxation, 
yet  no  deduction  is  required  from  the  as- 
sessment for  the  investment  in  the  bonds.  So 
the  real  estate  m&y  be  assessed,  as  well  as 
the  stock,  but  the  value  of  the  shares  is  made 
up  in  part  by  the  real  estate.  The  trouble 
is  that  we  do  not  tax  to  the  individual  share- 


One  line  of  cases  holds  that  the  value  of  its 
real  estate  should  be  deducted  from  the  total 
capital  of  the  bask  before  the  value  of  the 
shares  is  ascertained  for  the  purpose  of  taxa- 
tion.    City  Nat.  Bank  v.  Paducah,  2  PUpp.  61. 

Where  a  portion  of  the  capital  stock  of  a  na- 
tional bank  is  invested  in  real  estate  Its  value 
should  be  deducted  from  the  entire  value  of  the 
capital  stock  in  ascertaining  the  value  of  the 
shares  for  the  purpose  of  taxation.  First  Nat. 
Bank  v.  Albia,  86  Iowa,  28. 

In  assessing  shares  of  national  bank  stock 
ander  the  act  of  1866,  it  is  the  duty  of  the  as- 
sessor to  deduct  from  the  actual  value  of  each 
share  a  sum  bearing  the  same  proportion  there- 
to as  the  assessed  value  of  the  real  estate  of 
the  bank  bears  to  the  actual  value  of  the  capi- 
tal stock.  People  ex  rel.  Trademen's  Nat 
Bank  v.  Tax  &  A.  Comrs.  69  N.  Y.  91,  Overrul- 
ing 9  Hun,  650. 

Where  a  portion  of  the  capital  of  the  bank  is 
invested  in  real  estate  which  Is  separately  taxed 
its  amount  must  be  deducted  from  the  capital 
In  ascertaining  the  value  of  the  shares  for  taxa- 
tion to  the  full  value  of  the  real  estate,  al- 
though under  the  law  real  estate  is  only  valued 
at  60  per  cent  of  its  true  value  for  purposes  of 
taxation.  First  Nat.  Bank  v.  Albla,  85  Iowa, 
736,  Appx. 

In  the  absence  of  proof  It  will  be  presumed 
that  In  assessing  the  shares  of  a  national  bank 
the  value  of  the  real  estate  was  first  deducted 
from  the  value  of  the  capital  stock  where  the 
real  estate  is  separately  taxed.  Re  Farmers' 
Nat.  Bank,  1  Thomp.  &  C.  383. 

As  to  separate  taxation  of  real  estate  when 
shares  are  taxed  to  the  full  value  of  the  capi- 
tal stock,  see  auprti.  III. 

Other  cases  have  held  that  the  shares  in  the 
hands  of  individual  owners  may  be  taxed  at 
their  full  value  without  reduction  for  the  fran- 
chises, for  the  real  estate  otherwise  taxed,  or 
for  untaxable  bonds  held  by  the  bank.  Frazer 
V.  Blebern,  16  Ohio  St.  614. 

A  bank  cannot  complain  that  it  Is  assessed 
both  on  its  stock  and  Its  real  estate  without 
any  deduction  of  the  value  of  the  real  estate 
in  ascertaining  the  value  of  the  stock,  where 
the  aggregate  assessed  value  of  both  Is  less 
than  one  half  their  real  value,  and  the  fact 
that  other  taxpayers  are  assessed  too  low  Is 
46  L.  R.  A. 


Immaterial.     Nlckerson   v.   Kimball,   1   Chicago 
Ij.  J.  42,  Thompson,  Nat.  Bank  Cas.  419. 

d.  Method  of  assessing  the  tax. 

The  shares  of  national   banks  need  not  be 
placed   In   the  list  of  other  personal   property 
upon  vihich  an  assessment  is  based.     MeVeagh 
'  V.  Chicago,  49  111.  318. 

The  fact  that  In  making  up  the  assessment 
the  value  of  bank  shares  is  placed  In  a  separate 
column  on  the  assessment  book  does  not  Invali- 
date the  assessment.  Williams  v.  Weaver.  75 
N.  T.  30. 

Where  the  owner  of  the  shares  does  not  Uts 
In  the  ward  where  the  bank  is  located,  but  does 
live  In  the  city,  the  statute  may  provide  tha: 
the  assessment  of  the  stock  may  be  made  upoo 
a  list  specially  prepared  for  that  purpose,  tiie 
owner  having  no  real  estate  In  the  ward.  Mc- 
Mahon  v.  Palmer,  102  N.  Y.  176,  55  Am.  Bep. 
796. 

That  a  shareholder  In  a  national  bank  has 
no  other  personal  property  in  the  district  in 
which  the  bank  Is  located  does  not  prevent  his 
being  assessed  upon  his  shares  of  stock  under 
the  provisions  of  the  act  of  Congress  that  noth- 
ing shall  prevent  all  the  shares  of  any  of  said 
associations  from  being  Included  in  the  valoa- 
tlon  in  the  personal  property  of  such  person  or 
corporation  in  the  assessment  of  taxes  Imposed 
by  or  under  state  authority  at  the  place  where 
such  bank  is  located.  And  the  fact  that  share- 
holders are  residents  of  other  townships  in  the 
state,  or  of  other  states,  will  not  prevent  ao 
assessment  upon  their  shares  at  the  place  where 
the  bank  Is  located.  State,  Farmers*  Nat.  Bank. 
Prosecutor,  v.  Cook,  32  N.  J.  L.  847. 

The  fact  that  money  has  been  taxed  for 
municipal  purposes  on  the  1st  day  of  January 
In  a  particular  year  will  not  prevent  the  taxa- 
tion for  the  same  purposes  of  stock  In  a  nation- 
al bank  subsequently  purchased  on  the  Ist  dar 
of  April  of  the  same  year.  Richmond  v.  Scott. 
48  Ind.  568. 

e.  Period  for  ichtch  tax  payable. 

Under  the  Alabama  Constitution  In  case  ao 
tax  has  been  levied  on  the  shares  of  national 
banks  for  a  series  of  years  the  legislature  can- 
not levy  such  tax  for  past  years,  although  dl- 


18d8. 


People  v.  National  Bakk  of  D.  O.  Mills  &  Co. 


759 


holders  the  stock;  but,  on  the  other  hand, 
^«  assess  to  the  corporation  all  its  assets, 
which,  we  have  held,  gives  the  value  to  the 
stock.  Under  our  methods  of  classification, 
made  for  the  purpose  of  equalizing  the  bur- 
dens of  taxation,  it  has  been  held  that  we 
cannot  assess  the  shares  of  stock  in  a  na- 
tional bank  as  other  money  capital  is  as- 
sessed. But,  conceding  that  Congress  could 
direct  the  extent  and  mode  of  taxing  the 
property  of  the  bank,  if  the  mode  provided 
would,  if  pursued,  subject  the  property  of 
the  bank  to  taxation  to  the  same  extent  that 
other  like  property  is  taxed,  the  conclusion 
is  irresistible  that  it  was  intended  that  the 
tax  expressly  permitted  should  be  the  only 
tax  to  which  the  property  is  to  be  subjected. 
But  it  seems  to  me  that  tlve  precise  question 
was  determined  in  Rosenblatt  v.  Johnston, 
104  U.  8.  462,  26  L.  ed.  832.  A  state  at- 
tempted to  tax  the  personal  assets  of  an  in- 
solvest  national  bank.  It  was  quite  natu- 
rally thought  thalt  it  had  then  ceased  to  be 
a  governmental  instrumentality.     In  a  short 


opinion  by  the  chief  justice  it  was  held  that* 
as  the  assets  still  belonged  to  the  corpora- 
tion, they  were  exempt,  under  §  5234  of  the 
Revised  Statutes  of  the  United  States.  In 
Covington  City  Nat,  Bank  v.  Covington,  21 
Fed.  Rep.  489,  Mr.  Justice  Matthews  refers 
to  the  case.  After  asserting  the  power  of 
Congress  in  the  premises,  he  says:  "It  hcus 
in  fact  withdrawn  them  and  their  property 
from  the  domain  of  state  taxation,  except 
so  far  as  it  has  expressly  consented  that 
they  may  be  taxed.  That  consent,  so  far  as 
it  has  been  given,  is  contained  in  §  5219  of 
the  Revised  Statutes.  It  does  not  permit 
taxation  of  any  property  belonging  to  the 
bank,  except  only  its  real  estate,  as  clearly 
appears  from  Rosenblatt  v.  Johnston,  104  U. 
S.  462,"  26  L.  ed.  832.  General  and  special 
deposits  are  assessable  to  the  depositors. 
Yuba  County  v.  Adams,  7  Cal.  35. 
The  judgment  and  order  are  affirmed. 


J. 


We  concur:  McFarland,  J.;  Henshaw, 


recting  that  It  Is  to  be  at  the  same  rate  as  was 
assessed  and  collected  upon  other  moneyed 
capital.  Maguire  v.  Board  of  Revenue  &  Road 
Comrs.  71  Ala.  401. 

A  statute  relating  to  the  assessment  of  taxes 
repealing  all  acts  and  parts  of  acts  inconsistent 
therewith  does  not  prevent  the  collection  under 
the  general  law  of  the  state  of  a  tax  regularly 
assessed  under  a  repealed  law  but  which  the 
taxpayer  had  refused  to  pay  when  it  was  due. 
Weld  V.  Bangor,  59  Me.  416. 

Where  a  bank  has  paid  the  tax  for  a  given 
year,  which  is  stated  to  be  in  lieu  of  all  other 
taxes,  it  does  not  become  subject  to  additional 
tax  on  the  passage  of  a  statute  which  takes  ef- 
fect about  the  time  the  tax  is  paid,  making 
such  payment  in  lieu  of  all  other  taxes  except 
real  estate. — especially  where  a  compliance 
with  the  terms  of  the  new  statute  would  have 
required  performance  of  its  conditions  more 
than  three  months  before  its  taking  effect. 
Cumberland  County  v.  First  Nat.  Bank,  12  W. 
N.  C.  187. 

When  a  state  bank  surrenders  Its  charter  as 
such  and  becomes  a  national  bank  it  will  be  lia- 
ble for  the  state  tax  up  to  the  time  the  charter 
is  surrendered.  Manufacturers*  &  M.  Bank  v. 
Com.  72  Pa.  70. 

A  state  bank  which  by  its  charter  Is  required 
to  pay  to  the  state  a  yearly  tax  of  a  certain 
amount  on  every  $100  of  its  stock  cannot,  after 
it  has  surrendered  Its  charter  and  been  reor- 
ganized as  a  national  bank,  be  required  to  con- 
tinue the  payment  of  the  bonus.  State  v.  Na- 
tional Bank,  33  Md.  75. 

If  national  bank  shares  were  not  legally 
assessed  for  a  certain  year  by  reason  of  a  de- 
fect in  the  law  under  which  the  assessment  was 
attempted  the  legislature  may  supply  the  de- 
fect by  a  statute  giving  the  power  to  make  a 
new  assessment.     McVeagh  v.  Chicago,  49  111. 

318. 

f.  Where  taa  is  to  be  (isaeaatd. 

Prior  to  the  passage  oif  the  act  of  1868  there 
was  considerable  conflict  in  opinion  as  to  the 
meaning  of  the  proviso  in  the  statute  that  the 
tax  should  be  assessed  at  the  place  where  the 
bank  was  located  and  not  elsewhere.  One  line 
of  cases  held  that  the  reference  was  to  the 
state  In  which  the  bank  was  located,  and  an- 
other line  conflned  It  to  the  municipal  subdivi- 
sion where  the  bank  was  located. 
45  L.  K.  A. 


In  Massachusetts  it  was  held  that  the  shares 
should  be  assessed  In  the  city  or  town  where 
the  owner  resides  if  that  is  within  the  same 
state  where  the  bank  is  located.  Austin  v. 
Boston,  14  Allen,  350.  The  court  says  the  true 
construction  of  the  act  of  Congress  does  not 
confine  the  assessment  of  the  tax  to  the  place 
where  the  bank  Is  located,  but  It  merely  re- 
quires that  the  tax  to  be  valid  shall  be  im- 
posed under  the  state  authorities  existing  at 
the  place  where  it  is  thus  located.  The  ques- 
tion whether  the  taxation  of  the  shares  which 
was  allowed  to  the  states  shall  be  imposed  fn 
the  state  where  the  bank  was  situated  or  in 
that  where  the  stockholder  might  reside  was 
that  which  the  proviso  was  designed  to  set- 
tle. 

Congress  has  no  power  over  the  subject  of 
taxation  by  the  state,  so  that  in  case  the  state 
laws  provide  for  the  taxation  of  the  share- 
holders at  the  place  of  their  residence  they  can- 
not be  taxed  at  the  place  where  the  bank  is 
located  if  they  do  not  reside  there.  Utica  v. 
Churchill,  43  Barb.  550. 

The  reference  in  the  act  to  the  place  where 
the  tax  is  to  be  assessed  was  not  to  localize 
the  assessment  at  the  place  where  the  bank  is 
located,  but  to  localize  the  authority  which  im- 
poses the  tax.  To  localize  the  assessment  at 
the  place  where  the  bank  is  would  be  to  confine 
the  assessment  either  to  the  bank  itself  on  be 
half  of  its  shareholders,  or  to  confine  it  to  its 
shareholders  at  the  place  where  the  bank  is 
located.  The  former  is  inconsistent  with  the 
remainder  of  the  section.  The  latter  savors 
of  Injustice  in  exempting  other  shaxehalders 
residing  out  of  the  place  where  the  bank  is  lo- 
cated. Markoe  v.  Uartranft  (Pa.)  6  Am.  L. 
Reg.  N.   S.  487. 

The  proviso  in  the  41st  section  of  the  act  of 
Congress  that  the  shares  of  stock  might  be 
taxed  at  the  place  where  the  bank  is  located 
was  Intended  only  to  confine  the  power  of  taxa- 
tion to  the  state  having  Jurisdiction  at  that 
place,  and  does  not  prevent  the  state  from  re- 
quiring shares  to  he  placed  in  the  grand  list 
in  the  town  or  city  where  the  owner  resides. 
Clapp  V.  Burlington,  42  Vt.  579,  1  Am.  Rep. 
355.  The  court  says  that  the  sole  object  of 
Congress  was  to  impose  certain  restrictions 
upon  the  state  government  In  respect  to  taxa- 
tion of  the  owners  of  shares  In  national  banks 
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STATE  of  Montana,  Respt., 

V. 

THOMAS  CRUSE  SAVINGS  BANK,  Appt. 

(21  Mont   50.) 

The  lleenne  tax  on  banks  created  by^ 
tbe  state,  which  Is  imposed  by  Pol.  Code,  S 
4061,  although  It  Is  not  imposed  upon  na- 
tional banks,  is  not  for  that  reason  in  con- 
flict with  Const,  art.  15,  H  11,  providing  that 
no  corporation  formed  under  the  laws  of  any 
other  country,  state,  or  territory  shall  have 
any  greater  rights  or  privileges  than  corpora- 
tions of  the  "same  or  similar  character" 
created  under  the  laws  of  the  state,  since 
national  banks,  being  governmental  agencies, 
are  not  of  the  same  or  similar  character  as 
banks  created  under  the  laws  of  the  state. 

(April  11,  1898.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lewis  and 
Clarkfe  0>unty  in  favor  of  the  state  in  an  ac- 
tion brought  to  compel  payment  of  a  licence 
tax.      A^rmed. 

Statement  by  Pemberton,  Ch.  J.i 

The  defendant  is  a  corporation  engaged  in 
the  banking  business  in  the  city  of  Helena. 
This  action  is  brought  to  recover  of  the  de 
fendant  the  sum  of  $800,  alleged  to  be  due 
for  license  under  the  provisions  of  §  4061 
Pol.  Code,  whidi  imposes  upon  banks  and 
banking  institutions  a  license  for  carrying 
on  such  business  in  this  state.  The  answei 
avers  that  the  defendant  is  not  subject  to  the 
imposition  ojid  payment  of  the  license 
claimed  in  this  suit  under  the  statute  afore- 
said, for  the  reason  that  national  banks  or- 


80  as  to  prevent  unjust  and  unequal  taxation 
that  might  be  hostile  to  the  national  banking 
system.  The  purpose  of  the  proviso  was  to 
prevent  the  same  stock  bemg  taxed  in  two  dif- 
ferent states.  This  reference  to  the  place 
where  the  bank  is  located  Is  for  the  sole  pur- 
pose of  determining  what  state  shall  have  Ju- 
risdiction to  tax  the  owners  of  the  stock  there- 
in for  such  stock,  and  when  this  was  done  the 
end  in  view  was  accomplished.  The  general 
government  could  have  no  interest  or  object  in 
determining  into  the  treasury  of  which  particu- 
lar municipal  government  within  the  state  the 
taxes  should  go  after  they  had  been  properly 
assessed  and  collected.  The  language  used  lo 
respect  to  the  authority  to  tax  should  be  con- 
strued to  refer  to  the  action  of  the  state  legisla- 
tures when  it  is  susceptible  of  such  a  con- 
struction, rather  than  to  the  action  of  the  of- 
(icers  of  the  several  municipal  corporations 
within  the  states.  By  so  doln:?  till  is  accoiu- 
plished  that  Congress  designed,  and  the  states 
left  to  regulate  their  own  system  of  taxation 
in  their  own  way  without  the  unnecessary,  not 
to  say  offensive,  interference,  by  Congress  there- 
in. 

If  a  shareholder  is  taxed  upon  his  shares  at 
the  place  where  the  bank  is  located  he  cajinot 
question  in  the  Federal  courts  the  validity  of 
the  statute  under  which  the  taxes  are  assessed, 
although  it  provides  for  the  assessment  of  the 
shares  at  the  place  where  the  shareholder  re- 
sides, and  not  where  the  bank  is  located.  Aus- 
tin V.  Boston,  7  Wall.  004,  19  L.  ed.  224. 

Conversely,  some  of  the  courts  held  that  the 
law  of  Congress  creating  national  banks  re- 
quires that  all  taxes  assessed  by  virtue  of  state 
laws  on  the  shares  of  such  banks  shall  be  ap- 
plied to  the  use  and  benefit  of  the  city  and 
town  in  which  the  same  are  located,  although 
shares  in  such  banks  are  owned  In  some  other 
city  or  town  in  the  state.  Opinian  of  the  Jus- 
tices, 53  Me.   594. 

^he  word  "place"  in  the  act  of  1864  refers 
to  the  location  of  the  bank,  and  not  to  the  state 
authority  under  which  the  tax  Is  to  be  asserted, 
so  that  the  product  of  the  assessment  is  "^or  the 
benefit  of  and  belongs  to  the  place  where  made. 
Packard  v.  Ijewiston,  55  Me.  458. 

And  in  some  cases  the  influence  of  those  de- 
cisions was  felt  even  after  the  passage  of  the 
act  of  1868  which  gave  the  states  discretionary 
powers  to  levy  the  tax  where  it  chose. 

The  shares  of  stock  must  be  taxed  at  the 
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place  where  the  bank  is  located,  and  not  where* 
the  shareholders  reside ;  so  that  a  statute  of 
the  state  which  requires  ail  personal  property 
to  be  assessed  in  the  county  where  It  is  at  the 
time  of  the  assessment,  which  by  the  rule  of 
law  requires  the  taxation  &t  bank  shares  to  be 
at  the  place  of  their  owner's  residence,  cannot 
be  enforced  in  case  of  national  bank  shares,  and 
in  the  absence  of  further  legislation  such 
shares  are  not  taxable.  Nashville  v.  Thomas. 
5  Coldw.  600. 

The  shares  of  stock  are  taxable  where  the 
bank  is  located  and  not  elsewhere,  without  re- 
gard to  the  domicll  or  residence  of  the  share- 
holder. First  Nat.  Bank  v.  Smith,  65  III.  44 ; 
Baker  v.  First  Nat.  Bank,  67  111.  297. 

The  shares  of  stock  of  national  banks  are 
taxable  at  the  place  where  the  bank  Is  located 
without  regard  to  the  residence  of  the  share- 
holders.    Mclver   v.    Itoblnson.   53   Ala.    456. 

The  requirement  of  the  act  that  the  stock 
shall  be  taxed  at  the  place  where  the  bank  Is 
located  is  not  invalid,  although  the  owner  of 
the  stock  lives  in  another  country  or  state. 
Whitney  v.  Ragsdale,  33  Ind.  107.  5  Am.  Itep. 
185. 

A  state  law  is  necessary  to  permit  the  taxa- 
tion of  the  shares  In  the  place  where  the  bank 
is  located  if  the  shareholders  reside  elsewhere, 
but  statutes  making  such  provision,  passed  aft- 
er the  act  of  Congress  of  1864.  may  be  effective 
against  shares  In  banks  organized  under  the 
act  of  1863.     Utica  v.  Churchill,  33  N.  Y.  161. 

The  clause  "the  raluatlon  of  personal  prop- 
erty In  the  assessment  of  taxes  Imposed  by  or 
under  state  authority  at  the  place  where  the 
bank  Is  located,  and  not  elsewhere,"  means  In 
the  case  of  taxes  uniform  throughout  the  state 
the  whole  state,  in  case  of  county  taxes  the 
whole  county,  and  in  the  case  of  local  taxes 
the  district  for  whose  special  use  they  are  im- 
posed. It  is  not  declared  or  Implied  that  there 
shall  be  but  one  assessment  or  one  tax.  And 
this  prohibits  the  assessment  o€  shareholders 
who  reside  out  of  the  district  for  which  the  tax 
is  assessed.  State,  Jewell,  Prosecutor,  v.  Hart. 
31  N.  J.  L.  434. 

The  provision  that  the  shares  can  be  taxed 
only  at  the  place  where  the  bank  is  located 
means  that  all  shares  are  to  be  taxed  at  the 
place  where  the  bank  is  located  by  all  taxing 
authorities  having  Jurisdiction  of  such  place^ 
only  when  the  shareholder  is  also  resident  with- 
in  the   Jurisdiction    of   the   taxing   authority. 
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ganized  under  tlie  laws  of  the  United  States, 
during  all  the  time  for  which  said  license  is 
claimed  were,  and  still  are,  doing  a  like 
business  as  that  carried  on  by  the  defend- 
ant, in  competition  with  the  defendiant,  and 
which  said  national  banks  were  not  and 
are  not  subject  to  the  payment  of  such  li- 
cense under  the  law  imposing  the  licene^e  up- 
on this  defendant.  The  defendant  claims 
that  the  law  imposing  a  license  upon  it  in 
this  ca.se  is  void,  and  of  no  binding  force 
and  effect,  because  it  is  in  conflict  with  §  11, 
art.  15,  of  the  Constitution  of  the  state, 
which  is  as  follows:  "No  foreign  corpora- 
tion shall  do  any  business  in  this  state  with- 
out having  one  or  more  kno^vn  places  of  busi- 
ness, and  an  authorized  agent  or  agents  in 
the  same,  upon  whom  process  may  be  served. 
And  no  company  or  corporation  formed  un- 
der the  laws  of  any  other  country,  state,  or 
territory,  shall  have,  or  be  allowed  to  exer- 
cise, or  enjoy  within  this  state  any  greater 
rights  or  privileges  than  those  possessed  or 


I  enjoyed  by  corporations  of  tlie  same  or  simi- 
lar character  created  under  the  laws  of  the 
state."  The  plaintiff  filed  a  general  demur- 
rer to  the  answer,  which  demurrer  having 
been  sustained  by  the  court,  and  tlie  defend- 
ant declining  to  further  plead,  judgment  was 
rendered  against  it  in  accordance  with  the 
prayer  of  the  complaint,  from  which  judg- 
ment the  defendant  appeals. 

Mr.  T.  J.  Walsh,  for  appellant: 

Except  as  the  power  is  limited  by  act  of 
Congress,  in  all  matters  of  taxation,  lates 
and  other  police  regulations,  they  are  sub- 
ject to  the  control  of  the  state. 

Reagan  v.  liercantile  Trust  Co,  154*U.  S. 
413,  38  L.  ed.  1028,  4  Inters.  Com.  Kep.  'ub. 

The  liability  of  anyone   for   damages   re- 
sulting  in  the  death  of  another   from   tlie- 
negligenoe  of  the  former  is  a  liability  strictly 
arising  from  a  state  statute. 

The  Northern  Pacific  Railroad  Company 
is  subject  to  this  liability. 


State,  Fox,  Prosecutor,  v.  Haight,  31  N.  J.  L. 
399. 

Since  the  act  of  1868  there  is  no  question 
as  to  the  power  of  the  state. 

But  if  the  stock  is  taxed  where  the  bank  Is 
located  it  la  not  liable  to  another  assessment 
at  the  residence  of  the  stockholder.  Strader 
T.  Manyllle,  33  Ind.  111. 

By  the  act  o<f  1868,  it  was  declared  that  the 
words  "place  where  the  bank  is  located"  shall 
be  construed  and  held  to  mean  the  state  within 
which  the  bank  is  located,  and  the  legislatures 
of  each  state  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of 
national  banks  located  within  said  state  pro- 
vided that  the  shares  of  nonresidents  shall  be 
taxed  in  the  city  where  the  bank  Is  located,  and 
not  elsewhere.  First  Nat.  Bank  v.  Douglas 
County,  3  Dill.  298. 

The  states  may  direct  the  manner  and  place 
of  taxing  the  shares  of  resident  owners,  and  If 
the  legislature  has  not  otherwise  provided  they 
will  be  held  subject  to  taxation  at  the  place 
where  the  owner  resides.  Strong  v.  O'Donneli, 
10  Phlla.  575. 

The  shares  of  a  nonresident  of  the  state 
may  be  taxed  at  the  place  where  the  bank  Is 
located.     Curtis  v.  Ward,  58  Mo.  295. 

The  act  of  1868,  defining  the  place  where 
the  shares  could  be  taxed,  had  no  retrospective 
effect  so  as  to  validate  taxes  assessed  under  a 
law  which  had  been  held  to  be  out  of  con- 
formity to  the  provisions  of  the  act  of  1864. 
Abbott  V.  Bangor,  56  Me.  3lO. 

Shares  In  national  banks  owned  by  residents 
of  the  state  may  be  taxed  either  where  the  bank 
Is  located  or  at  the  residence  of  the  sharehold- 
ers as  the  legislature  may  direct.  Bule  v.  Fay- 
ettevllle  Comrs.  79  N.  C.  267  ;  Moore  v.  Fay- 
etteviUe,  80  N.  C.  154. 

The  owner  of  bank  shares  Is  rightfully  taxed 
upon  them  in  the  town  where  he  resides,  al- 
though by  an  honest  mistake  he  has  notified  the 
cashier  of  the  bank  that  he  resides  in  another 
town.     Goldsbury  v.   Warwick,   112  Mass.   384. 

The  restriction  of  the  right  to  tax  the  shares 

of  a  national  bank  to  the  place  where  the  bank 

is  located  is  to  be  construed  as  the  state  where 

the  bank  is  located.     People  v.  Moore,  1  Idaho, 

904. 

VonresidentB, 

That  the  owner  of  shares  of  stock  in  a  na- 
tional bank  is  not  a  resident  of  the  state  where 
45  L.  R.  A. 


the  bank  is  located  does  not  prevent  the  taxa- 
tion of  his  shares  there  as  authorized  by  the 
act  of  Congi'ess.  Tappan  v.  Merchants'  Nat. 
Bank,  19  Wall.  490,  22  L.  ed.  189. 

States  other  than  that  where  a  national  bank 
is  located  cannot  tax  the  shares  of  Its  capital 
stock.  State.  De  Baun,  Prosecutor,  v.  Smith. 
55  N.  J.  L.  110. 

Stock  in  a  national  bank  located  In  one  state 
Is  not  taxable  at  the  residence  of  the  owner  in 
another  state.  Bucks  County  v.  Ely,  6  Phila. 
414  ;  Flint  v.  Boston.  99  Mass.  141. 

A  nonresident  stockholder  may  be  taxed  up- 
on his  stock  at  the  place  where  the  bank  is 
located,  and  the  fact  that  they  are  not  included* 
in  the  valuation  upon  which  the  rate  of  taxa- 
tion is  to  depend,  so  that  the  rate  Is  higher 
than  it  otherwise  would  be.  Is  ImmateriaJ. 
Providence  Inst,  for  Savings  v.  Boston,  101 
Mass.  575,  3  Am.  Rep.  407. 

Shares  owned  by  uunresidents  must  be  taxed 
In  the  city  or  town  where  the  bank  Is  located, 
and  not  elsewhere.  Kyle  v.  Fayetteville  Comrs. 
75  N.  C.  445. 

Tinder  the  New  Jersey  statutes  of  1860  and 
1869.  stock  owned  by  persons  nonresident  in 
the  state  is  taxable  in  the  township  or  ward 
where  the  bank  is  located,  and  that  owned  by 
residents  of  the  state  in  the  township  or  ward 
where  the  owner  resides.  State,  North  Ward 
v-^t.  Bank.  Prosecutor,  v.  Newark,  39  N.  J.  L. 
380. 

For  the  purpose  of  taxation  a  national  bank 
is  not  located  within  a  state  In  which  it  carries 
on  no  business  except  that  of  receiving  deix>sltB, 
maintaining  an  office  for  that  purpose,  and 
transmitting  them  at  the  close  of  each  day  to 
the  bank  in  another  state.  National  State 
Hank  v.  Pierce,  5  W.  N.  C.  344,  18  Alb.  L.  J. 
15,  5  Reporter,  682. 

Particular  statutes. 

Taxing  the  shares  all  at  the  location  of  the 
bank  Is  a  violation  of  the  Illinois  Constitution 
requiring  taxes  to  be  uniform  In  respect  to  per- 
sons and  property  within  the  Jurisdiction  of 
the  body  Imposing  them.  Union  Nat.  Bank  v. 
Chicago,  3  Blss.  82. 

Where  the  state  statute  provided  that  per- 
sonal property  should  be  assessed  to  the  owner 
In  the  town  where  he  is  an  inhabitant,  shares 
In  a  nptlonal  bank  cannot  he  nfisessed  In  the 
(or.Ti   whoro   the   bank   Is   lorat<»d    If  owned   by 
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Montana  Stipkbms  Court. 


Narthet ft  P.  R.  Co,  v.  Bahcock,  154  U.  S. 
190,  38  L.  ed.  058;  Hs'orthem  P.  R.  Co.  v.  Ev- 
^erett,  152  U.  S.  107,  38  L.  ed.  373;  Union  P, 
R.  Co,  V.  O'Brien,  161  U.  S.  451,  40  L.  ed. 
766;  Southern  P,  Co.  v.  Tomlinson,  163 
U.  S.  369,  41  L.  ed.  193. 

Such  a  corporation  wae  held  liable  icr 
failure  to  maintain  a  fence  pursuant  to 
statute,  in — 

Union  P.  R.  Co.  v.  McDonald,  152  U.  S. 
262,  38  L.  ed.  434. 

And  another  was  held  liable  for  an  injury 
to  a  servant  by  the  negligence  of  a  fellow 
servant  under  a  statute,  in — 

Union  P.  R.  Co.  v.  ^Vyler,  158  U.  S.  285, 
39  L.  ed.  983. 

The  popular  error  that  Federal  corpora- 
tions are  exempt  from  the  influence  of  state 
legislation  is  thoroughly  refuted  on  the  au- 
lihorities. 

The  United  States  is  a  "state." 

Bouvier,  Law  Diet. ;  Rapal je  &  Lawrence's 


Law  Diet.;  Talhott  ▼.  Silver  Bovo  County 
Comrs.  139  U.  S.  438,  35  L.  ed.  210. 

Savings  banks  are  not  so  similar  to  na- 
tional banks,  within  the  purview  of  §  5219, 
U.  S.  Rev.  Stat,  as  that  the  shares  of  the  lat- 
ter cannot  be  assessed  at  a  greater  rate  than 
the  deposits  of  the  former. 

Mercantile  Nat.  Bank  v.  New  York,  121 
U.  S.  138,  30  L.  ed.  895;  Bank  of  Redemption 
V.  Boston,  125  U.  S.  60,  31  L.  ed.  689. 

Savings  bajiks  proper,  the  origimi  savings 
banks,  had  no  capital  stock,  such  institu- 
tions were  not  business  or  trading  corpora- 
tions, strictly  speaking,  but  rather  trustees 
admicistering  upon  the  property  of  those 
who  stand  in  the  relation  of  cestuis  que  trust, 
from  motives  of  kindness  and  charity,  and 
not  for  the  purpose  of  gain. 

Boone,  Banks  k  Banking,  263-259 ;  Morse, 
Banks  A  Biinking,  617,  618;  Huntington  ▼. 
National  Soaj.  Bank,  96  U.  S.  388,  24  L.  ed. 
777;  Lewis  v.  Lynn   Inst,  for   Samngs,  148 


<cltizens  of  the  state  resident   In  other  towns 
within  the  state.  Abbott  v.  Bangor,  54  Me.  540. 

A  municipal  corporation  which  has  authority 
merely  to  tax  the  real  estate  and  personal  prop- 
erty within  its  limits  cannot  lay  a  tax  on  the 
shares  of  nonresidents  in  a  national  bank  lo- 
cated within  its  territory.  National  Bank  v. 
Long  (Ariz.)   57  Pac.  630. 

Under  the  New  JePsey  law  every  stockhold- 
er of  a  national  bank  who  resides  in  the  state 
Is  to  be  assessed  for  his  shares  in  the  township 
or  ward  where  he  resides,  and-  in  order  to  up- 
liold  a  tax  on  all  the  shares  in  the  ward  where 
the  bank  is  located  it  will  not  be  presumed 
that  all  the  stockholders  were  resident  there. 
State,  North  Ward  Nat.  Bank,  Prosecutor,  v. 
Newark.  40  N.  J.  L.  658. 

The  Massachusetts  Statute  of  1872,  relating 
to  the  collection  of  taxes  upon  bank  shares,  did 
not  apply  to  shares  belonging  to  the  estates  of 
deceased  persons,  since  the  result  of  making 
it  do  so  would  change  the  general  system  of 
taxation  and  make  the  shares  taxable  where 
the  executor  happened  to  live  while  as  to  all 
■other  parts  of  the  personal  estate  no  change 
was  made,  but  such  shares  would  be  taxed  In 
the  place  where  all  other  personal  property  of 
the  deceased  Is  subject  to  taxation.  Revere  v. 
Boston,   123  Mass.  375. 

Under  a  statute  providing  that  all  shares 
•of  national  banks  shall  be  assessed  to  the  own- 
ers in  the  cities  or  towns  where  the  banks  are 
located  and  not  elsewhere,  in  the  assessment 
of  all  state,  county,  and  town  taxes,  whether 
such  owner  be  a  resident  of  said  city  or  town, 
or  not.  and  that  school  district  taxes  shall  be 
assessed  In  the  same  manner  as  town  taxes, 
the  owner  of  bank  stock  who  resides  in  the 
-school  district  is  not  taxable  upon  his  stock 
there  If  the  bank  Is  located  in  another  town- 
ship.    Little  V.  Little,  131  Mass.  360. 

Where  the  general  tax  law  provides  that  the 
stock  held  by  nonresidents  of  the  town  in  which 
the  bank  is  located  who  reside  in  another  town 
in  the  same  county  shall  be  taxed  in  the  town- 
ship where  the  holders  reside,  a  village  char- 
ter giving  power  to  tax  all  property,  real  and 
personal,  within  the  limits  of  the  village,  will 
not  give  power  to  tax  the  stock  of  parties  re- 
siding In  other  towns  In  the  same  county.  IIow- 
-ell  V.  Oassopolis,  35  Mich.  471. 

g.  Territories  may  exact  tax. 

The    territories    possess    the   same   power   of 
45  L.  R.  A. 


taxing  national  bank  shares  which  the  states 
enjoy.  Talbott  v.  Silver  Bow  County,  139  U. 
S.  438,  36  L.  ed.  210 ;  People  v.  Moore,  1  Idaho. 
504 ;  Silver  Bow  County  Comrs.  v.  Davis,  6 
Mont.  306. 

There  Is  nothing  in  the  Federal  law  which 
precludes  a  territorial  legislature  from  taxing 
the  franchise  of  banking  by  a  national  bank 
by  placing  a  tax  upon  the  individual  shares  of 
the  stockholders.  Salt  Lake  City  Nat  Bank 
V.  Goldtng,  2  Utah,  1. 

V.  Bank  ofUcers  to  assist. 

A  state  may  compel  a  national  bank  to  dis- 
close the  names  of  Its  depositors  in  order  to 
ascertain  whether  any  money  deposited  therein 
has  not  been  duly  returned  for  taxation  by  Its 
owners.  And  the  fact  that  the  exhibition  of 
its  books  will  lessen  public  confidence,  dimin- 
ish Its  deposits  and  consequent  profits,  and  Im- 
pair the  value  of  Its  franchises,  is  immaterial. 
First  Nat.  Bank  v.  Ilughes,  6  Fed.  Rep.  737. 

The  state  may  require  the  ofllcers  of  the  bank 
to  transmit  to  the  tax  officers  of  the  state  a 
list  of  the  names  of  the  shareholders  to  assist 
in  fixing  the  tax  upon  them.  Waite  v.  Dow- 
ley,  94  U.  S.  527,  24  L.  ed.  181. 

The  state  may  require  the  officers  of  the 
bank  to  list  the  stock  of  the  individual  holders 
for  taxation.  Whitney  v.  Ragsdale,  33  Ind. 
107.  5  Am.  Uep.  185. 

The  state  may  require  the  cashier  of  a  na- 
tional bank  to  transmit  to  the  clerks  of  the 
several  towns  in  the  state  in  which  any  stock- 
holder of  the  bank  resides  a  true  list  of  the 
names  of  the  stockholders,  and  Impose  a  pen- 
alty for  the  neglect  of  such  duty.  Newman  v. 
Wait,  46  Vt.  689. 

The  duty  of  the  officers  of  national  banks 
to  exhibit  lists  of  shareholders  as  prescribed 
by  U.  S.  Rev.  Stat.  |  6210,  may  be  enforced  by 
mandamus  in  a  state  court.  But  where  in  ac- 
cordance with  state  law  the  officer  of  the  bank 
has  furnished  to  the  proper  officer  a  statement 
giving  the  amount  of  paid-up  capital  stock,  the 
amount  of  surplus,  and  the  amount  of  un- 
divided profits  of  the  bank  there  will  be  no 
ground  for  an  Issuance  of  the  writ.  Paul  t. 
McGraw,  3  Wash.  296. 

The  fact  that  the  officers  of  the  bank  refused 
to  furnish  the  assessors  with  a  list  of  share- 
holders does  not  entitle  them  to  enforce  the  tax 
against  the  property  of  the  bank.  Springfield 
V.  First  Nat.  Bank,  87  Mo.  441. 


1898. 


State  v.  Thomas  Ckuse  Savings  Bank. 
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Mass.  235,  1  L.  R.  A.  785 ;  Morriatown  Inst, 
for  Savings  v.  Roberts,  42  N.  J.  Eq.  496. 

The  dktinction  between  them  and  the  mod- 
ern savings  bank,  so-called,  which  has  a  cap- 
ital stock,  whose  depositors  have  no  share  in 
the  profits  but  got  a  definite  interest  on  their 
deposits,  and  who  occupy  to  the  bank  the  re- 
lation, not  of  trustee  and  cestui,  but  of  debt- 
or and  creditor,  is  pointed  out  in — 

Los  Anffcles  v.  State  Loan  d  T,  Co,  109 
Cal.  39(5;  Security  Sav.  Bank  d  T.  Co,  v.  Einr 
ton,  97  Cal  221;  WtlU  v.  Black,  117  Cal. 
157,  37  L.  R.  A.  G19. 

A  bank  so  organized  plainly  comes  into 
competition  with  a  national  bank,  and  so  the 
Supreme  Court  of  the  Undted  States  held, 
having  under  consideration  a  cognate  stat- 
ute, with  reference  to  a  bank  organized  un- 
der the  laws  of  California,  in — 

Oulton  V.  Savings  Inst.  17  Wall.  109,  suh 
nom.  Oulton  v.  German  Sav.  d  L.  Soc.  21  L. 
ed.  618. 

And  when  the  very  question  came  before 


that  court  as  to  an  Iowa  savings  bank,  so- 
called,  which  did  a  general  banking  business, 
the  law  was  sustained,  not  because  the  bank 
in  question  was  not  similar,  but  because,  al- 
though a  different  system  of  taxation  was 
followed,  it  did  not  appear  that  the  burden 
on  the  national  banks  was  any  heavier,  and 
tlierefore  there  was  no  unjust  discrimination 
apparent. 

Davenport  Nat.  Bank  v.  Davenport  Bd.  of 
Equalization,  123  U.  S.  83,  31  L.  ed.  94. 

Whenever  moneyed  capital  is  employed  for 
investment  in  securities  by  way  of  loan,  dis- 
count, or  otherwise,  which  are  from  time  to 
time,  according  to  the  rules  of  business,  re- 
duced to  money  and  reinvested,  then  it 
comes  in  competition  with  national  banks, 
and  corporations  engaged  in  such  business 
must  be  taxed  in  the  same  manner. 

First  Nat.  Bank  v.  Ayers,  160  U.  S.  660, 
40  L.  ed.  573;  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  440,  sub  nom.  First  Nat, 
Bank  v.  Chehalis  County,  41  L.  ed.  1069. 


The  cashier  of  a  national  bank  may  be  sub- 
jected to  a  penalty  for  neglect  to  deliver  to  the 
taxing  officers  a  list  of  the  shareholders  of  the 
bank.     Newman  v.  Walte,  43  Vt.  587. 

A  town  injured  by  the  failure  of  the  cashier 
of  a  bank  to  furnish  the  list  of  the  shareholders 
cannot  recover  the  statutory  penalty  for  such 
failure,  and  in  addition  hold  the  cashier  liable 
for  the  damages  which  the  town  has  sufllered. 
Brattleboro  v.  Wait,  44  Vt.  459. 

The  officers  of  a  national  bank  cannot  be 
compelled  to  exhibit  the  books  of  the  bank  to 
state  officers  for  the  purpose  of  furnishing'  a 
basis  for  state  taxation  of  the  deposits  as 
against  the  depositors.  First  Nat.  Bank  v. 
Hughes,  2  Browne,  Nat.  Bank  Cas.  176. 

VI.  Provisions  of  state  Constitutions, 

National  banks  are  entitled  to  the  protection 
against  discrimination  in  taxation  provided  by 
the  Constitutions  of  the  states  In  which  they  are 
located.  First  Nat.  Bank  v.  Lindsay,  45  Fed. 
Rep.   610. 

To  tax  both  the  real  estate  and  the  shares  of 
stock  of  a  national  bank  Is  double  taxation 
within  the  prohibition  of  the  Maryland  bill  of 
rights.  Frederick  County  Comrs.  v.  Farmers'  & 
M.  Nat.  Bank,  48  Md.  117. 

A  national  bank  Is  not  subjected  to  unequal 
taxation  within  the  meaning  of  a  state  Consti- 
tution by  the  fact  that  the  value  of  shares  of 
stock  held  by  It  In  other  corporations  which  are 
taxed  within  the  state  is  not  deducted  in  as- 
certaining the  value  of  the  shares,  whereas  In 
case  of  some  other  corporations  whose  property 
is  all  assessed  against  themselves  for  taxation 
such  deduction  is  allowed.  Pacific  Nat.  Bank 
▼.  Pierce  County,  20  Wash.  675. 

A  taxpayer  is  not  deprived  of  his  property 
withont  due  process  of  law  because  he  is  not 
permitted  to  appear  befoi'e  the  tax  commission- 
ers, if  a  board  of  revision  is  provided  authorized 
to  hear  complaints  respecting  the  Justice  of  the 
assessment,  and  a  time  and  place  are  prescribed 
where  complaints  may  be  made :  or  where  the 
remedy  of  certiorari  is  open  to  review  an  as- 
sessment which  is  too  high  after  having  been 
partially  reduced  at  the  complaint  of  the  tax- 
payer.    Palmer  v.  McMahon,  133  U.  S.  660,  33 

L.  ed.  772. 

VII.  Remedies. 

The  general  question  of  the  right  to  injunc- 
tion against  collection  of  Illegal  taxes  is  found 
45  L.  R.  A. 


In  a  note  to  Odlln  v.  Woodruff  (Fla.)  22  L.  R. 
A.  699.  So  that  matter  will  not  be  fully  treat- 
ed here.  Attention  is  merely  called  at  this 
place  to  a  few  decisions  affecting  taxes  against 
Interests  in  national  banks. 

The  United  States  circuit  courts  have  Juris- 
diction of  salts  to  protect  the  rights  conferred 
by  the  law  regarding  the  taxation  of  national 
banks  regardless  of  the  citizenship  of  the  par- 
ties. Stanley  v.  Albany  County  Supers.  19 
Blatchf.  147. 

A  suit  in  equity  will  not  lie  to  restrain  the 
collection  of  a  tax  on  the  sole  ground  that  the 
tax  is  illegal.  Dows  v.  Chicago,  11  Wall.  108, 
20  L.  ed.  65. 

If  national  bank  shares  are  subjected  to  a 
higher  rate  of  taxation  than  other  moneyed 
capital  in  the  state  they  will  be  relieved  from 
any  contribution  whatever  to  the  general  bur- 
den of  taxation.  Mercantile  Nat.  Bank  v.  New 
York,  28  Fed.  Rep.  776. 

The  United  States  Supreme  Court  will  not  de- 
cide whether  or  not  a  tax  is  void  as  in  conflict 
with  the  act  of  Congress  until  the  case  by  posi- 
tive averment  or  by  necessary  Implication  of 
such  averment  is  shown  to  be  within  the  pro- 
ihlbltory  clause.  Cummings  v.  Merchants*  Nat. 
Bank,  101  U.  S.  153,  25  L.  ed.  903. 

To  be  entitled  to  relief  the  shareholder  must 
show  that  the  assessment  upon  the  shares  of 
stock  Is  higher  than  other  moneyed  capital  gen- 
erally, and  it  is  not  sufficient  to  show  that  such 
Is  the  fact  In  particular  instances.  First  Nat. 
Bank  v.  Farwell,  10  Blss.  270,  7  Fed.  Rep.  518. 

An  action  at  law,  and  not  a  bill  In  equity,  Is 
the  proper  remedy  to  recover  back  taxes  Ille- 
gally exacted.  Kimball  v.  Corn  Exch.  Nat. 
Bank.  1  111.  App.  209. 

The  question  whether  or  not  the  state  law 
conforms  to  the  act  of  Congress  cannot  be 
raised  in  an  action  to  recover  back  the  tax 
which  has  been  paid.  Stephenson  County 
Supers.  V.  Manny,  56  111.  160. 

If  inequality  to  the  prejudice  of  shareholders 
in  national  banks  is  shown  in  the  assessment  of 
taxes  either  the  assessment  must  be  declared 
void,  or  at  least  the  excess  of  the  tax  above  the 
rate  Imposed  upon  other  moneyed  capital  must 
be  abated.  First  Nat.  Bank  v.  Hungate.  62  Fed. 

Rep.  548. 

Taxpayers  against  whom  unjust  discrimina- 
tion has  been  attempted  are  not  precluded  from 
obtaining    relief    by    failure    to    exhaust    the 
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Montana  Supreme  Court. 


Apb., 


Mr.  C.  B.  Nolan,  Attorney  General,  for 
re?'pondent: 

There  is  nothing  in  the  law  itself  to  sug- 
gest that  any  class  of  banks  is  allowed  to 
exercise  any  greater  rights  or  privileges  than 
are  exercised  by  the  banks  organized  under 
the  laws  of  Uli^  state,  but  national  banks  are 
not  subject  to  the  pajTnent  of  the  licenfie  for 
the  rea.son  that  they  are  Federal  agencies. 

Dcsty,  Taxn.  p.  75;  Cooley,Taxn.pp.83,84. 

The  doctrine  which  exempts  the  instrumen- 
talitie>  of  the  Fedei-al  government  from  the 
influence  of  state  legislation  is  not  founded 
on  any  express  provision  of  the  Constitution, 
but  on  the  implied  nece*iaity  for  the  use  of 
such  instruments  by  the  Federal  govern- 
ment. 

First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701. 

The  taxing  power  is  inherent  in  every  sov- 
ereignty, and  there  can  be  no  presumption  in 
favor  of  its  relinquishment,  surrender,  or 
abandonment;.  Its  abandonment  must  not 
be  presumed  in  any  case  where  the  deliberate 
purpose  of  the  state  does  not  a.ppear.  The 
surrender  cannot  be  extended  by  implication, 
but  only  in  plain  and  explicit  terms — clear 
and  unequivocal. 

Desty,  Taxn.  p.  79. 

Tliei-e  are  four  classes  of  banks  in  this 
state:  (1)  National  banks.  (2)  banks  and 
banking  corporations  organized  under  title 
2  of  the  Civil  Code,  (3)  trust  deposit  and  se- 
curity corporations  organized  unider  chapter 
1  of  title  3  of  the  Civil  Code,  and  (4)  sav- 
ings bank  corporations,  organized  under 
chapter  2  of  title  3  of  the  Civil  Code. 

Bjinks  so  different  in  character  as  those 
above  named  may  even  be  di\"ided  into  classes 
for  the  purpose  of  taxation  without  violat- 
ing the  constitutional  requirement  that  tax- 
ation shall  be  uniform. 


yew  Orleans  v.  People's  Bank.  32  La.  Ann. 
82;  Hughes  v.  Cairo,  92  111.  339:  Pac\fi<- 
Kxp.  Co.  V.  Seihert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810. 

Pcmberton,  Cli.  J.,  delivered  the  opinion 
of  the  court: 

It  is  conceded  that  national  banks  cannot 
be  required,  under  the  section  of  our  Code  re- 
ferred to  in  the  statement,  to  pay  the  license 
imposed  by  such  section  upon  tbe  defendant. 
It  is  ther^ore  contended  by  counsel  that  na 
tional  banks  are  corporations  "formed  undei 
the  laws  of  another  country,  state,  or  terri- 
tory," within  the  contemplation  of  §  11.  an. 
15,  of  the  Constitution  of  the  state;  and  that. 
as  such  corporations  may  do  business  in  thi- 
state  without  being  liable  for  the  license  im- 
posetl  by  said  section  of  the  Code  upon  the 
defendant,  the  section  of  the  statute  in  quea 
tion  is  void,  because,  in  violation  of  said  sec- 
tion of  the  Constitution  of  the  state,  it  al- 
lows national  banks,  which  are  organized 
under  the  laws  of  the  United  States,  "to  ex- 
ercise or  enjoy  within  this  state  greaiei 
rights  or  privileges  than  those  possessed  or 
enjoyed  by  corporations  of  the  same  or  sim- 
ilar character  created  under  the  laws  of  the 
state."  It  is  claimed  by  counsel  that  the 
statute  of  the  state  imposing  this  license  di^' 
criminates  in  favor  o^  national  banks  and 
against  the  defendant,  and  is  therefore  in 
conflict  with  tlie  clause  of  the  state  Consti- 
tution quoted  above.  It  is  not  denied,  and 
iu'view  of  the  authorities  it  cannot  be  ques- 
tioned at  this  late  day,  that  national  bank^ 
are  necessary  agen<;ies  and  ^'instruments  de- 
signed to  be  used  to  aid  the  government  in 
the  administi'ation  of  an  important  branch 
of  the  public  service.  They  are  means  ap- 
propriate to  that  end."  Farmers'  <jG  M.  Naf. 
Bank  v.  Bearing,  91  U.  S.  29,  23  L.  ed.  1%. 


means  of  redress  afforded  by  the  laws  authoriz- 
ing the  county  commissioners  to  equalize  as- 
sessments where  that  is  the  practice  In  the 
state  where  the  court  is  sitting.     Ibid. 

But  untii  the  holder  of  shares  In  a  national 
bank  has  applied  for  a  reduction  of  overvaiu-« 
ation  of  his  shares  for  taxation  in  the  proper  | 
period  provided  for  revision  of  the  assessment, 
he  cannot  apply  to  the  courts  and  recover  back 
the  excess  of  taxes  paid.  Stanley  v.  Albany 
County  Supers.  121  U.  S.  5.15,  30  L.  ed.  1000. 

Although  he  may  resort  to  equity  to  enjoin 
collection   of  the  excess.     Williams   v.   Albany  i 
County  Supers.  122  U.  S.  154.  30  L.  ed.  1088. 

By  the  Wisconsin  act  of  1865,  chap.  400.  the 
taxes  imposed  upon  national  bank  stock  became  | 
a  lien  upon  the  shares  taxed  which  continued 
until  the  taxes  were  paid.    Simmons  v.  Aldrlch, 
41  Wis.  241. 

VIII.  Contract  for  special  rates. 

Under  the  Massachusetts  statutes  exempting 
corporations  from  taxation  on  their  personal 
property  they  are  not  taxable  for  shares  held 
by  t.^em  In  national  banks.  Murray  v.  Berk- 
shire L.  Ins.  Co.   104  Mass.   580. 

A  tax  Imposed  with  consent  of  the  bank,  of 
1  per  cent  upon  all  its  capital  .stork  at  par 
value  In  lieu  of  all  other  taxes,  will  prevent  the 
imposition  of  a  county  tax  upon  the  building 
erected  for  the  banking  business,  although  a  1 
portion  of  it  is  rented  out  for  other  purposes. 
45  L.  B.  A. 


Lackawanna  County  y.  First  Nat.  Bank,  'Ji  Pj 
221. 

Or  is  used  by  the  cashier  as  a  residecix*. 
Lancaster  County  v.  Lancaster  County  Nai. 
Bank,  7  W.  N.  C.  29. 

The  state  may  provide  that  all  banks  may  io 
lieu  of  all  taxation  except  upon  its  real  estatf> 
collect  from  its  shareholders  and  pay  into  the 
state  treasury  a  tax  of  eight  mills  on  the  dollar 
on  the  par  value  of  its  shares,  and  that  any 
bank  which  falls  to  do  so  shall  be  subject  to  a 
tax  of  four  mills  upon  the  actual  value  of  a.l 
shares  of  its  capital  stock,  and  shall  also  be 
subject  to  local  taxation,  and  such  provisloa 
is  not  repugnant  to  the  enabling  act  of  Con- 
gress, nor  to  a  constitutional  provision  that  aH 
taxes  shall  be  uniform  upon  the  same  class  of 
subjects  within  the  territoirial  limits  of  the  au- 
thority levying  the  tax.  Com.  v.  Merchants  Jc 
Mfrs.  Nat.  Bank.  168  Pa  309. 

IX.  Tax  on  hank  officers. 

The  state  cannot  place  a  tax  on  the  presidect 
of  a  national  bank  as  such.  Linton  ▼.  Ch^.d^. 
105  Ga.  567. 

But  in  State,  Fox,  Prosecutor,  v.  Halght.  31 
N.  J.  L.  30P.  it  Is  said  that  all  persons  would 
probably  adroit  that  It  would  be  IrratlonaJ  Ie 
the  extreme  to  contend  that  the  salaries  or  pri 
vate  property  of  officers  of  national  banks  are 
protected  from  the  imposition  of  state  taxes 
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Sational   Commercial   Bank  v.   Mobile,    62 
Ala.    284,    34   Am.    Rep.    15;    M'Vulloch   v. 
Maryland,  4  Wheat.  31(5,  4  L.  ed.  579;  Osborn 
V.  Bank  of  United  tStates,  9  Wheat.  740,  6 
Li.  ed.  204;    1   Desty,   Taxn.   p.   75;    Cooley, 
TaxD.  2d  ed.  83.     The  question  is.  then.  Can 
th«  state  tax  such  agencies  of  the  general 
_«jrovernnient,  and,  if  so,  what  is  the  extent  of 
the   power   of   the  state  to  tax   them?     In 
M'Culloch  V.  Maryland,  4  Wheat.  416,  4  L. 
ed.  603,  Chief  Justice  Marshall,  speaking  of 
the  power  of  a  state  to  tax  national  banks, 
said :     "It  may  be  objected  to  this  definition 
that  the  power  of  taxation  is  not  confined  to 
the  people  and  property  of  a  state.     It  may 
be  exercised  upon  every  object  brought  with- 
in its  jurisdiction.     This   is   true.     But    to 
what  source  do  we  trace  this  right?     It  is 
obvious  that  it  is  an  incident  of  sovereignty, 
and  is  coextensive  with  that  to  which  it  is  an 
incident.     All  subjects  over  which  the  sover- 
eign power  of  a  state  extends  are  objects  of 
taxation;  but  those  over  which  it  does  not 
extend  are,  upon  the  soundest  principles,  ex- 
empt from  taxation.     This  proposition  may 
almost  be  pronounced  self-evident.     The  soa'- 
ereignty   erf   a  state   extends   to   everything 
which  exists  by  its  own  authority,  or  is  in- 
troduced by  its  permission;  but  does  it  ex- 
tend to  those  means  which  are  employed  by 
Congress  to  carry  into  execution  powers  con- 
ferred on   that   body  by  the   people  of  the 
United  States?     We  think  it  demonstrable 
that  it  does  not.     Those  powers  are  not  giv- 
en by  the  people  of  a  single  state.     They  are 
given  by  the  people  of  the  United  States  to 
a  government  whose  laws,  made  in   pursu- 
ance of  the  Constitution,  are  declared  to  be 
supreme.     Consequently,  the  people  of  a  sin- 
gle state  cannot  confer  a  sovereignty  which 
will  extend  over  them.     If  we  measure  the 
power  of  taxati^^n  residing  in  a  state  by  the 
extent  of  sovereignty  which  the  people  of  a 
-I ingle  state  possess  and  can  confer  on  its  gov- 
ernment, we   have   an    intelligible  standard 
applicable  to  e>'ery  case  to  which  the  power 
may  bc»  applied.     We  have  a  principle  which 
leaves  the  power  of  taxing  the  people  and 
property    of    a    state    unimpaired;     which 
leaves  to  a  state  the  command  of  all  itn  re- 
sources, and  which  places  beyond  its  reach 
all  those  powers  which  are  conferred  by  the 
people  of  the  United  States  on  the  govern- 
iiient   of    the   Union,    and    all    those    nieana 
which  are  given  for  the  purpose  of  carrying 
those   powers    into    execution.     We   have   a 
principle  which  is  safe  for  the  states,  and 
safe  for  the  Union.     We  are  relieved,  as  we 
ought  to  be,  from  clashing  sovereignty ;  from 
ir.terfering  powers;   from  a  repugnancy  he- 
tween  a  right  in  one  government  to  pull  down 
whet  there  is  an  acknowledged  right  in  an- 
other to  build  up;  from  the  incompatibility 
of  a  right  in  one  government  to  destroy  what 
there  is  a  right  in  another  to  preserve.      We 
are  not  driven  to  the  perplexing  inquiry,  so 
unfit  for  the  judicial  department.  What  de- 
*yree  of  taxation  is  the  legitimate  use,  and 
what  degree  may  amount  to  the  abuse  of  the 
l>ower?     The  attempt  to  use  it  on  the  means 
•employed  by  the  go^'ernment  of  the  Ihiion, 
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in  pursuance  of  the  Constitution,  is  itself  an 
abuse, because  it  is  the  usurpation  of  a  power 
which  the  people  of  asingle  statecannot  give. 
We  find,  then,  on  just  theory,  a  total  failure 
of  this  original  right  to  tax  the  means  em- 
ployed by  the  government  of  the  Union  for 
the  execution  of  its  powers.  The  right  never 
existed,  and  the  quei^ion  whether  it  has  been 
surrendered  canmot  arise. 

In  Weston  v.  Charleston,  2  Pot.  471,  7  L. 
ed.  489,  this  great  jurist,  reafiinning  the  doc- 
trine so  forcibly  expressed  in  M'Culloch  v. 
Maryland,  bummarizes  his  views  of  this  im- 
portant quej^tion  as  follows:  *'This  subject 
was  brought  before  the  court  in  the  case  of 
M'Culloch  V.  Maryland,  4  Wheat.  316,  4  L. 
ed.  579,  when  it  was  thoroughly  argued,  and 
deliberately  considered.  The  question  de- 
cided in  that  case  bears  a  near  resemblance 
to  th-at  which  is  involved  in  this.  It  was 
discussed  «t  the  bar  in  all  its  relations  and 
examined  by  the  court  with  its  utmost  at- 
tention. We  will  not  repeat  the  reasoning 
which  comlucted  us  to  the  conclusion  thus 
fornred:  but  that  conclusion  was  that  *all 
subjects  over  which  the  sovereign  pov^'er  of 
a  state  extends  are  object**  of  taxation;  but 
those  over  wliich  it  does  not  extend  are,  upon 
the  soundest  principles,  exempt  from  taxa- 
tion.' *Tlie  govcreignty  of  a  state  extends  to 
e\'erything  which  exists  by  its  own  authority, 
or  is  introduced  by  its  permission,'  but  not 
'to  those  nieauA  whiah  are  employed  by  Con- 
gress to  carry  into  execution  powers  confer- 
red on  that  body  by  the  people  of  the  United 
States.'  *The  attempt  to  use'  the  power  of 
taxation  'on  the  means  employed  by  the  gov- 
ernment of  the  Union  in  pursuance*of  the 
Constitution  is  itself  an  abuse,  because  it  is 
the  u.iiurpation  of  a  power  which  the  people 
of  a  single  state  cannot  give.*  The  court 
said  in  that  ca^e  that  'tlie  states  have  no 
power,  by  taxation  or  otherwise,  to  regard, 
impede,  burden,  or  in  any  manner  oontrol, 
the  operation  of  the  constitutional  laws  en- 
acted by  Ck)ncfre««s,  to  carry  into  execution 
tlie  powers  vested  in  the  general  govern- 
ment.' We  retain  the  opinions  which  were 
then  e\pressed."  The  doctrine  announced  by 
the  great  ^Marshall  in  those  cases  has  been 
followe<l  by  tlie  courts  of  this  country,  both 
Federal  and  state,  down  to  the  present  time, 
and  may  now  be  considered  so  well  settled 
as  not  to  admit  of  argument.  1  Desty, 
Taxn.  75;  Cooley,  Taxn.  2d  ed.  82  et  seq., 
and  authorities  cited  in  the  notes.  Now 
then,  if  national  banks  are  corporations 
formed  under  the  laws  of  another  country, 
state,  or  territory,  as  claimed  by  the  defend- 
ant, and  are  agencies  of  the  general  govern- 
ment, designed  to  be  used  to  aid  it  in  the  ad- 
ministration of  an  important  branch  of  the 
public  service,  and  as  such  agencies  cannot 
be  taxed  by  the  «tate  except  in  so  far  as  Con- 
gress shall  eKpres«ly  permit,  docs  it  follow 
that  the  law  imposing  the  license  on  the  de- 
fendant in  this  case,  and  not  on  national 
banks,  is  in  conflict  with  §  11.  art.  15.  of  the 
Constitution  of  the  state?  Tliis  clause  of 
the  Constitution,  it  is  conce<led,  wa.s  intend- 
ed to  present  discrimination  by  the  legisla- 
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tui'6  in  favor  of  foreign  corporations  against 
corporations  created  under  the  laws  of  the 
state.  But  what  corporations  did  the  fram- 
ers  of  the  Constitution  have  in  view  when 
they  used  the  words  in  this  clause,  ^'corpoiu- 
tions  formed  under  the  laws  of  any  other 
country,  srtate,  or  territory?"  They  certain- 
ly had  in  contemplation  those  corporations 
"over  which  the  sovereign  power  of  a  state 
extends."  They  could  not  have  had  in  con- 
templation those  coonpanies,  corporations, 
and  agencies  organized  by  the  general  gov- 
ernment for  government  purposes,  which 
the  sovereign  power  of  the  state  had  no  au- 
thority to  tax  except  by  special  permission 
of  Congress.  The  framers  of  the  Constitu- 
tion were  not  ignorant  of  the  principles  un- 
derlying our  system  of  governsnent.  They 
knew  that  a  law  of  the  Federal  government, 
conititutionally  enacted,  was  the  supreme 
law  of  the  land,  and  was  binding  upon  the 
oonetitutional  convention  as  well  as  the  leg- 
islature of  the  state.  They  adopted  this 
clause  of  the  Constitution.,  having  in  view 
such  corporations  as  might  exist  by  author- 
ity of  the  state,  or  might  be  introduced  into 
the  firtate  by  its  permission.  National  banks 
are  not  such  corporations.  They  are  or- 
ganized by  the  general  government  to  aid 
in  the  administration  of  an  important  branch 
of  government.  They  are  established  and 
authorized  to  do  business  in  the  state,  not 
with  the  permission  of,  but  in  spite  of,  the 
state,  and  are  not  subject  to  the  laws  or 
Constitution  of  the  state  in  the  transacticm 
of  their  business,  and  cannot  be  taxed  upon 
their  property,  except  as  Congress  may  ex- 
presely^permit.  If  the  clause  of  the  state 
Constitution  and  the  statute  in  question  had 
both  provided  in  express  terms  that  national 
banks  should  pay  a  license,  like  banking  cor- 
porations created  under  the  laws  of  the 
state,  to  entitle  them  to  do  business  in  the 
state,  then,  without  doubt,  both  such  clause 
and  statute  would  have  been  null  and  void 
in  that  respect,  because  both  would  have  been 
in  conflict  with  the  laws  of  Congress  in  rela- 
tion to  such  Federal  agencies.  We  cannot 
agree  with  counsel  that  the  law  imposing 
the  obligation  upon  the  defendant  in  this 
case  to  pay  a  license  to  enable  it  to  carry  on 
its  business  in  the  state,  without  imposing 
the  same  duty  upon  national  banks,  thereby 
discriminates  in  favor  of  the  latter  corpora- 
tion. Legislative  discrimination  between 
coi'porations,  persons,  or  things  occurs  when 
all  of  such  subjects  of  legislation  exist  by 
authority  of.  or  are  introduced  into  the  state 
by,  its  permission,  and  are,  consequently, 
rightful  subjects  of  the  sovereign  control  or 
power  of  the  state.  The  legislature  cannot 
legally,  or  in  legal  contemplation,  discrimi-  j 
nato  for  or  against  a  class  of  person.s,  corpo- 1 
rations,  or  property  unless  such  subjeots  are 
all  within  the  sovereign  power  of  the  state 
for  legislative  purposes.  National  banks,  for 
the  reasons  given  above,  are  such  governmen-  ' 
tal  agencies  as  do  not  come  within  the  so\'-  ' 
ereigr  power  of  the  state  for  legislative  pur- ' 
poses  except  in  so  far  as  Congress  has  ex- ' 
pres-ftly  permitted.  Being  such  governmental 
45  L.  R.  A. 


agencies,  national  banks  cannot  be  held  to  be 
**of  the  sanne  or  similar  character"  as  the  de- 
fendant corporation  and  banking  corpora- 
tions created  under  the  laws  of  the  state. 
The  rule  announced  in  the  case  of  Crtswell 
V.  Montana  C.  R.  Co.  18  Mont.  167,  33  L.  R. 
A.  554,  is  inapplicable  to  this  case. 

Counsel  for  defendant  contends  that,  if  na- 
tional banks  are  exempt,  under  the  law,  from 
the  license  tax  imposed  upon  defendant  be- 
cause they  are  Federal  agencies^  then  the 
Northern  Pacific  Railroad  Company,  being 
a  Federal  instrumentality,  is  also  exempt 
from  state  taxation.  The  right  of  the  state 
to  tax  the  property  of  railroiuls  incorporated 
by  Congress  is  well  settled  by  the  courts. 
In  the  cases  holding  that  national  banks  are 
Federal  agencies,  or  means  designed  to  aid  in 
the  administration  of  an  important  branch 
of  government,  it  is  not  held  that  the  prop- 
erty of  such  institutions  may  not  be  taxed  by 
the  state.  In  M'Culloch  v.  Maryland  it  was 
held  that  the  tax  was  not  upon  the  property 
of  the  bank,  but  upon  one  of  its  operations, 
in  fact,  upon  its  right  to  exist.  It  was  a  di- 
rect impediment  in  the  way  of  a  governmen- 
tal operation  performed  through  the  bank  as 
an*  agent.  It  was  a  very  different  thing, 
both  in  its  nature  and  effect,  from  a  tax  on 
the  property  of  the  bank.  It  was  a  tax  on 
the  operations  of  the  bank,  and  is,  conse- 
quently, a  tax  on  the  operations  of  an  in- 
strument employed  by  the  government  of  the 
Union  to  carry  its  powers  into  execution. 
Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5,  21 
L.  ed.  787;  Oshom  v.  Bank  of  United  States, 
9  Wheat.  740,  6  L.  ed.  204.  In  Union  P.  R. 
Co.  V.  Peniaton  the  court  said:  "It  is  there- 
fore manifest  that  exemption  of  Federal 
agencies  from  state  taxation  is  dependent, 
not  upon  the  nature  of  the  agents,  or  upon 
the  mode  of  their  constitution,  or  upon  the 
fact  that  they  are  agents,  but  upon  the  effect 
of  the  tax;  that  is,  upon  the  que^ion  wheth- 
er the  tax  does,  in  truth,  deprive  them  of 
power  to  serve  the  government  as  they  were 
intended  to  serve  it,  or  does  hinder  the  effi- 
cient exercise  of  their  power.  A  tax  upon 
their  property  has  no  such  necessary  effect. 
It  leaves  them  free  to  discharge  the  dutie« 
they  have  undertaken  to  perform-  A  tax 
upon  their  operations  is  a  direct  obstruction 
to  the  exercise  of  Federal  powers."  Judge 
Cooley  says :  *'The  mere  fact  that  a  corpo- 
ration receives  its  charter  and  pecuniary  or 
other  aid  from  the  United  States  does  not 
fix  its  character  as  a  Federal  agency,  nor 
does  the  fact  that  the  Uniited  States  some- 
times makes  use  of  it  for  its  purposes,  as  it 
might  of  a  similar  convenience  brought  into 
existence  in  some  other  way.  And  a  state 
may  tax  the  property  of  Federal  agencies 
with  other  property  in  the  state,  and  as  other 
property  is  f-axed.  when  no  law  of  Congress 
forbids.*  and  when  the  effect  of  the  taxation 
will  not  be  to  defeat  or  hinder  the  operations 
of  the  national  government."  Cooley,  Taxn. 
2d  ed.  85.  At  any  rate,  the  Supreme  Court 
of  the  United  States  has  settled  the  question 
that  national  banks  cannot  be  taxed  by  a 
state  except  in  so  far  as  Congress  has  ex- 
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pressly  permitted,  and  that  the  property  of 
railroad  compajiies  organized  and  incorpo- 
rated by  Ck>ngress  may  be  taxed  by  the  state. 
Id.  85,  and  notes. 

We  are  unable  to  agree  with  the  conten- 
tion of  counsel  that  the  statute  imposing  a 
licenee  on  the  defendant  corporation  and  like, 
corporations  created  under  the  laws  of  the 
state  is  in  conflict  with  the  article  of  the 
Constitution  of  the  state  invoked  in  this  con- 
troversy, because  it  does  not  impose  a  like 
liability  upon  national  banks.  We  cannot 
agree  with  the  argument  that  the  license  law 
of  the  state,  imposing  liabilities  upon  corpo- 
rations created  under  the  laws  of  the  state, 
is  unconstitutional  and  void  because  it  does 
not  impose  like  liabilities  and  burdens  upon 


certain  designated  agencies  of  the  general 
government  over  which  the  state  has  no  sov- 
ereign power.  Because  the  state  has  no 
power  to  burden  the  necessary  governmental 
agencies  with  a  license  tax  is  no  reason  why 
it  may  not  impose  such  liability  upon  cor- 
porations, companies,  or  persons  within  the 
sphere  of  its  power,  because  they  are  within, 
the  state  by  virtue  of  its  laws  or  its  permis- 
sion. 

The  judgment  appealed  from  is  affirmed.. 

Hunt,  J.,  concurs. 

Piffott,  J.:     I  concur  in   the   result   an- 
nounced in  the  foregoing  opinion. 


ALABAMA  SUPREME  COURT. 


PULLMAN'S    PALACE   CAR   COMPANY, 

Appt., 

V. 

J.  B.  ADAMS. 


( 


Ala. 
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1.  A  aleeplnv-car  company  may  be 
found  liable  for  loss  of  a  paaaenver'a 
effect  a  where  the  porter  went  to  sleep  dur- 
ing his  watch,  and  also  left  the  car  at  a  sta- 
tion with  no  one  on  watch  on  the  inside  of 
the  car. 

2.  A  passenger  on  a  sleeping  car  la 
not  rcanlred  to  place  his  pocket  book  In 
the  safest  place  in  order  to  hold  the  sleeping- 
car  company  liable  for  its  loss. 

3.  Tbe  nevllvence  of  a  fellow  traveler 
will  not  deprive  a  passenger  on  a  sleeping 
car  of  the  right  to  hold  the  sleeping-car  com- 
pany liable  for  loss  of  his  effects  by  theft 
while  he  is  asleep  in  the  car. 

4.  Tbe  mere  fact  tbat  tbe  porter  did 
not  so  to  sleep  daring  his  watch  will  not 
relieve  the  sleeping-car  company  of  liability 
for  loss  of  effects  of  a  passenger  if  he  was 
guilty  of  other  negligence  which  caused  tbe 
loss. 

5.  A  paasenver  on  a  aieeplnv  car  can- 
not recover  from  the  sleeping-car  com- 
pany the  Talue  of  a  ring  carried  in  his  pocket 
book  and  which  was  not  capable  of  being 
used  by  him  on  the  Journey,  although  the 
loss  occurred  through  its  negligence. 

6.  Tbat  a  paasenver  removes  a  rlnv 
from  bis  ffnyer  to  his  pocket  book  upon 
retiring  for  the  night  in  a  sleeping  car  will 
not  deprive  him  of  the  right  to  hold  the 
sleeping-car  company  liable  for  its  loss  by 
theft  through  its  negligence. 

7.  A  slecplnv-car  company  mast  exer- 
cise reaaonable  dlllgrence  in  looking 
after  the  person  and  property  of  passengers 
while  they  are  asleep  on  the  car. 

8.  To  Justify  a  verdict  In  favor  of  one 
on  whom  rests  the  burden  of  proof,  the  evi- 
dence as  to  any  material  fact  must  be  such 
as  to  reasonably  convince  or  satisfy  the 
minds  of  the  Jury  that  the  fact  exists. 

(November  22.  1898.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Shelby  County  in. 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  value  of  certain  property  stolen 
from  plaintiff  while  he  was  asleep  in  one  of 
defendant's  cars.     Reversed, 

The  plaintiff  alleged  that  defendant  was- 
engaged  in  operating  and  running  a  sleeping 
car  on  the  Louisville  &.  Nashville  Railroad 
between  Montgomery,  Alabama,  and  New  Or- 
leans, Louisiana,  for  the  purpose  of  accom- 
modating for  hire  travelers  on  said  road  who 
desired  to  take  a  sleeping  berth  on  said  jour- 
ney. That  plaintiff  was  a  traveler  on  said 
day,  from  Montgomery  to  New  Orleans,  and 
purchased  from  defendant  a  berth  on  said 
car,  paying  therefor  the  sum  of  $2,  receiving 
a  ticket  entitling  him  to  said  berth;  that 
on  retiring  to  sleep  he  placed  his  pocketbook 
containing  $25  and  a  diamond  ring  of  the 
value  of  $12d  in  his  vest  pocket  in  the  ham- 
mock provided  for  that  purpose  in  the  rear 
of  the  berth.  That  when  he  arose  in  the 
morning,  he  found  his  vest  on  the  floor  and 
his  pocketbook  and  ring  stolen  out  of  said 
vest.  That  he  immediately  made  known 
this  fact  to  the  conductor  of  the  car,  and  that 
none  of  the  property  had  ever  been  restored 
to  him. 

The  second  count  of  the  complaint  con- 
cluded with  the  allegation  that  "all  of  which 
occurred  by  reason  of  defendant's  negligence- 
in  failing  to  provide  suitable,  proper,  and  ef- 
ficient employees  for  the  protection  of  plain- 
tiff's property  during  his  passage  on  th& 
car." 

The  third  count  after  making  the  same  al- 
legations, concluded  as  follows:  "All  of 
which  grievance  occurred  by  reason  of  de- 
fendant's employees  on  said  car,  whose  duty 
it  was  so  to  do,  negligently  failing  to  protect 
said  property  from  depredation  by  thieves 
on  said  car,  to  the  damage  of  plaintiff  $150."^ 

Defendant  demurred  to  the  several  counts 
I  of  the  complaint,  upon  which  plaintiff 
'  amended  by  striking  out  the  first  count. 


Note. — As  to  liability  of  sleeping-car  com- 
panies, see  note  to  Mann-Boudoir  Car  Co.  v. 
Dupre  (C.  C.  App.  6th  C.)  21  L.  R.  A.  289: 
also  Ball  v.  Chesapeake  &  O.  R.  Co.  (Vs.)  82 
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L.  R.  A.  792:  Pullman's  Palace  Car  Co.  v. 
Martin  (Ga.)  29  L.  R.  A.  498:  and  Pullman's 
Palace-Car  Co.  v.  Hall  (Ga.)  44  L.  R.  A.  790. 
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The  demurrers  to  the  second  and  third 
■counts  were  upon  the  general  ground  that 
they  failed  to  show  negligence  on  the  part  of 
the  defendant,  and  were  overruled.  The  de- 
fendant then  pleaded  the  general  issue,  and 
that  plaintiff  was  negligent  in  placing  the 
]>ocketbook  in  the  hammock  instead  of  un- 
der his  pillow,  and  that  plaintiff  was  guilty 
of  negligence  in  not  pr6perly  taking  care  of 
his  pocketbook.  Demurrers  were  sustained 
to  these  pleas. 

Defendant  also  filed  a  fourth  plea  in  which 
it  alleged  that  plaintiff  himself  was  guilty 
of  negligence  in  that  he  placed  his  pocket- 
l>ook  in  a  hammock  suspended  over  his  berth, 
which  said  hammock  was  distant  from  his 
])erson  while  asleep  over  2  feet,  and  in  the 
reach  of  other  persons  in  said  cur;  that 
said  hammock  was  an  unsafe  place  for  valu- 
ables, in  that  it  was  exposed  and  rendered  the 
pocketbook  more  easily  stolen,  and  that  he 
should  have  placed  said  pocketbook  under 
his  pillow,  or  otherwise  nearer  his  person, 
which  would  have  been  a  safer  way;  said 
negligence  contributing  proximately*  to  the 
loss  of  said  pocketbook  and  contents.  A  de- 
murrer to  this  plea  was  overruled. 

The  court  at  the  request  of  plaintiff  gave 
the  following  instructions: 

No.  28. — "It  is  the  duty  of  a  sleeping-car 
company  to  exercise  reasonable  diligence  in 
looking  after  the  person  and  property  of  pas- 
sengers on  its  car   while   they   are   asleep." 

No.  29.— "It  is  the  duty  of  the  defendant 
to  make  out  its  defense  of  plaintiff's  con- 
tributory negligence  by  a  preponderance  of 
the  evidence,  and  if  the  evidence  as  to  which 
was  the  safer  place,  under  the  pillow  or 
otherwise  nearer  his  person  or  in  the  ham- 
mock, for  plaintiff  to  put  his  pocketbook,  is 
equally  balanced,  then  the  defendant  has 
failed  to  make  out  his  plea  of  contributory 
negligence.'' 

The  material  requests  for  instructions  on 
the  part  of  defendant  which  were  refused  by 
the  court  were  as  follows: 

No.  1. — "If  the  jury  believe  the  evidence, 
they  must  find  for  the  defendant." 

No.  4. — "The  court  charges  the  jury  that 
if  under  the  evidence  in  this  case  the  ham- 
mock in  which  plaintiff  says  he  put  his  vest 
was  not  the  safest  place  in  which  he  could 
have  put  said  vest,  in  said  berth,  and  if  they 
believe  from  the  evidence  that  his  loss  oc- 
curred by  reason  of  his  not  putting  his  vest 
in  the  safest  place  available  in  the  berth, 
plaintiff  cannot  recover.'' 

No.  (). — "If  the  jury  believe  from  the  evi- 
dence that  the  loss  of  plaintiff's  property 
was  the  result  of  negligence  on  the  part  of 
plaintiff  or  of  Alcorn,  who  occupied  the 
berth  with  plaintiff,  then  the  plaintiff  can- 
not recover  in  this  case. 

No.  9. — "There  is  no  evidence  in  this  case 
that  the  porter  went  to  sleep  after  the  train 
reached  ^Mobile,  and,  if  the  jury  believe  from 
the  evidence  that  the  pocketbook  was  not 
lost  or  stolen  until  after  the  train  reached 
^Mobile,  they  must  find   for  the  defendant." 

No.  17. — "Under  the  evidence  in  this  case 
Dr.  Alcorn  was  awake  in  the  berth  occupied 
by  the  plaintiff,  and  walking  up  and  down 
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the  aisle,  until  the  train  reached  Mobile,  and, 
therefore,  the  plaintif)''s  property  oould  not 
have  been  stolen  without  Dr.  Alcom*s 
knowledge  before  reaching  Mobile." 

No.  18. — "The  court  charges  the  jury  that 
there  is  no  evidence  in  this  case  of  negli- 
gence on  the  part  of  the  defendant  after  the 
train  reached  Mobile." 

No.  19. — ^'*If  the  jury  believe  from  the  evi- 
dence that  the  diamond  ring  alleged  to  have 
been  lost  or  stolen  was  not  in  a  condition 
that  it  could  be  worn  for  the  use,  conveni- 
ence, or  ornament  of  plaintiff  on  said  trip, 
they  cannot  find  against  defendant  on  ac- 
count of  its  loss." 

No.  21. — "The  court  charges  the  jury  that 
unless  the  ring  alleged  to  have  been  lost  by 
plaintiff  was  in  such  condition  that  it  could 
!  be  of  service  to  plaintiff  for  his  personal  use. 
comfort,  convenience,  or  ornament  on  said 
trip,  they  cannot  find  against  defendant  for 
its  loss  under  the  evidence  in  this  case." 

No.  23. — "If  the  jury  believe  from  the  evi- 
dence that  the  loss  of  the  money  and  ring 
was  occasioned  by  plaintiff's  companion's 
(Alcorn's)  negligence  in  allowing  the 
pocketbook  to  fall  out  into  the  aisle  of  the 
car,  they  must  find  for  the  defendant." 

No.  24 — "If  the  jury  believe  from  the  evi- 
dence that  the  pocketbook  was  lost  or  stolen 
by  reason  of  Alcorn's  negligence  in  taking 
the  vest  out  of  the  hammock  in  such  manner 
as  to  allow  the  pocketbook  to  fall  on  the  floor 
and  thereby  become  exposed,  they  must  find 
for  the  defendant." 

No.  25. — "If  the  jury  believe  from  the  evi- 
dence that  plaintiff's  companion,  Alcorn,  did 
not  go  to  sleep  nor  leave  the  car  before  the 
train  reached  Mobile,  and  that  when  Alcorn 
got  up  he  handled  plaintiff's  vest  in  such  a 
manner  as  to  allow  the  pocketbook  to  fall 
out  on  the  floor,  and  if  they  further  believe 
that  said  pocketbook  was  Jost  or  stolen  by 
reason  of  its  thus  exposed  condition,  without 
fault  or  negligence  on  the  part  of  defendant's 
agents,  tliey  must  find  for  the  defendant." 

No.  2ti.— "If  the  jury  find  from  the  evi- 
dence that  the  ring  was  not  in  such  condition 
that  it  could  be  worn  by  him  in  the  usual 
manner,  they  cannot  find  against  the  defend- 
ant for  the  damage  occasioned  by  the  loss  of 
it.  If  they  find  from  the  evidence  that  the 
ring  could  be  worn  in  the  usual  manner,  the 
defendant  was  guilty  of  contributory  negli- 
gence in  not  keeping  it  on  his  finger,  and 
there  can  be  no  recovery  for  its  loss." 

No.  27. — "The  court  charges  the  jury  that 
the  plaintiff  himself  in  taking  the  journey 
from  Montgomery  to  New  Orleans  was  bound 
to  take  such  care  and  precaution  for  the 
safety  of  his  property  as  an  ordinary,  rea- 
sonable man  would  take,  and  if  they  find 
from  the  evidence  that  plaintiff  placed  his 
pocketbook  in  a  place  that  was  obviously 
more  dangerous  than  some  other  place  nearer 
his  person,  or  in  such  a  place  that  his  com- 
panion on  arising  was  liable  to  let  the 
pocketbook  fall  to  the  floor,  or  to  any  other 
still  more  dangerous  and  exposed  place,  and 
that  such  negligence  contributed  proximately 
to  the  loss  complained  of,  they  must  find  for 
the  defendant." 
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No.  33. — ^"If  the  jury  believe  from  the  evi- 
-dence  that  the  plaintiff  on  retiring  placed 
his  pocketbook  in  a  place  which  was  danger- 
ous, and  from  which  it  was  likely  that  the 
same  would  be  lost  or  stolen,  when  he  could 
have  placed  it  in  a  safer  place,  then  he  was 
guilty  of  contributory  negligence,  and  can- 
not recover  in  this  case." 

No.  34. — "Under  the  evidence  in  this  case 
there  can  be  no  recovery  for  the  value  of  the 
diamond  ring  that  was  lost  by  the  plaintiff." 

No.  35. — "Unless  the  jury  believe  from  the 
evidence  that  the  diamond  ring,  the  value  of 
which  is  sued  for,  was  in  such  condition  at 
the  beginning  and  during  the  journey  made 
by  the  plaintiff  that  the  same  could  be  used 
or  worn  by  him,  they  canoiot  find  against  the 
defendant  for  any  damages  for  its  loss." 

The  facts  sufficiently  appear  in  the 
opinion. 

Messrs.  J.  M.  Falkmer  and  Ray  Rush- 
torn,  with  Mr.  George  W.  Jones,  for  ap- 
pellant: 

The  burden  of  proof  is  upon  the  plaintiff, 
to  establish  negligence  on  the  part  of  defend- 
ant. 

Carpenter  v.  'Sew  York,  N,  H.  d  E.  R.  Co. 
124  N.  Y.  53,  11  L.  R.  A.  759. 

A  sleeping-car  company  is  not  a  common 
carrier  nor  an  innkeeper. 

Hutchinson,  Carr.  2d  ed.  §  61 7e;  Whitney 
▼.  Pullman's  Palace  Car  Co.  143  Mass.  243 ; 
Ltewia  v.  New  York  Sleeping  Car  Co.  143 
Mass.  267,  68  Am.  Rep.  135 ;  Woodruff  Sleep- 
ing d  Parlor  Coach  Co.  v.  Diehl,  84  Ind.  474, 
43  Am.  Rep.  102;  Pullman  Palace  Car  Co. 
^.  Gardner,  3  Peraiyp.  78;  Pullman  Palace 
Car  Co.  V.  Gaylord  (Ky.)  23  Am.  L.  Reg.  N. 
S.  788,  26  Am.  L.  Reg.  N.  S.  612;  Pullman 
ralace  Car  Co.  v.  Pollock,  69  Tex.  120;  Blum 
V.  Southern  Pullman  Palace  Car  Co.  1  Flipp. 
.500;  Dargan  v.  Pullman  Palace  Car  Co.  2 
Tex.  App.  Civ.  Cas.  (Willson)  607;  Pull- 
nian  Palace  Car  Co.  v.  Smith,  73  111.  360,  24 
Am.  Rep.  258;  Welch  v.  Pullman  Palace 
Oar  Co.  16  Abb.  Pr.  N.  S.  352;  Palmeter  v. 
Wagner  (N.  Y.)  11  Alb.  L.  J.  149;  Pfaelzer 
%'.  Pullman  Palace  Car  Co.  4  W.  N.  C.  240; 
/Scaling  v.  Pullman's  Palace  Car  Co.  24  Mo. 
App.  29;  Carpenter  v.  New  York,  N.  H.  d 
H,  R.  Co.  124  N.  Y.  53,  11  L.  R.  A.  759. 

Obviously,  therefore,  the  trial  court  erred 
in  overruling  defendant's  demurrers  to  the 
second  and  third  counts  of  the  complaint. 

Birmingliam  R.  d  Electric  Co.  v.  Allen,  99 
Ala.  359,  20  L.  R.  A.  457;  3  Lawson,  Rights, 
Rem.  &  Pr.  2159. 

To  hold  this  defendant  liable  under  cir- 
cumstances such  as  are  shown  from  this  rec- 
-ord  would  establish  a  precedent  which  would 
inevitably  lead  to  innumerable  frauds. 
Many  unscrupulous  persons  would  take  a 
berth  in  a  sleeper  for  no  other  purpose  than 
to  lose  money  and  other  valuables,  if  the 
mere  fact  of  loss  was  all  that  it  was  neces- 
sary for  them  to  establish. 

Pullman  Palace  Car  Co.  v.  Smith,  73  111. 
360,  24  Am.  Rep.  258. 

Plaintiff  having  failed  to  make  out  a  case 
of  negligence  on  the  part  of  defendant,  but, 
on   the   contrary,  having  established   negli- 


gence against  himself,  defendant  was  en- 
titled to  the  general  charge. 

Hutchinson,  Carr.  §  617/=;  Illinois  C.  R. 
Co.  V.  Handy,  63  Miss.  609,  56  Am.  Rep. 
846;  Whitney  v.  Pullm>an  Palace  Car  Co. 
143  Mass.  243 ;  Wilson  v.  Baltimore  d  0.  R. 
Co.  32  Mo.  App.  682;  Lanier  v.  Younghlood, 
73  Ala.  587. 

Baggage  is  such  articles  of  apparel,  orna- 
ment, etc.,  as  are  in  daily  use  by  travelers 
for  convenience,  comfort,  or  recreation. 

Hutchinson,  Carr.  §  617 f;  3  Wood,  Rail- 
roads, Minor's  ed.  1707,  §  369;  Root  v.  New 
York  Cent  Sleeping-Car  Co.  28  Mo.  App. 
199. 

Messrs.  "Broxnte  &  I<eeper,  for  appel- 
lee: 

The  court  did  not  err  in  refusing  to  give 
the  affirmative  charge  for  the  defendant. 

Alabama  O.  S.  R.  Co.  v.  Jones,  71  Ala. 
487;  Montgomery  v.  Wright,  72  Ala.  421; 
Alabama  G.  S.  R.  Co.  v.  Dobbs,  101  Ala.  219. 

When  a  passenger  in  a  sleeping  car  awakes 
and  finds  that  his  valuables  which  he  has 
phMred  under  his  pillow  have  been  stolen 
during  the  night,  and  he  proves  that  the  car 
was  so  constructed  that  a  porter  or  watch- 
man stationed  at  one  end  of  the  car  would 
have  an  unobstructed  view  of  the  whole  aisle, 
it  is  a  question  for  the  jury  whether  the 
sleeping-car  company  was  guilty  of  negli- 
gence, and  whether  the  passenger  may  re- 
cover. 

Bevis  V.  Baltimore  d  O,  R.  Co.  Cir.  Ct.  of 
St.  Louis,  Mo.;  Pullman  Palace  Car  Co.  v. 
Gardner  (Pa.)  16  Am.  &  Eng.  R.  Cas.  324; 
Illinois  C.  R.  Co,  v.  Handy,  63  Miss.  609,  56 
Am.  Rep.  846;  Pullman  Palace  Car  Co.  v. 
Matthews,  74  Tex.  654;  Woodruff  Sleeping 
d  Parlor  Coach  Co.  v.  Diehl,  84  Ind.  474,  43 
Am.  Rep.  102;  Lewis  v.  New  York  Sleeping- 
Car  Co.  143  Mass.  267,  58  Am.  Rep.  135. 

Haralson,  J.,  delivered  the  opinion  of  the 
court : 

There  was  no  error  in  overruling  the  de- 
murrers to  the  second  and  third  counts  of  the 
complaint.  They  sufficiently  advised  de- 
fendant of  what  the  plaintiff  complained, 
and  against  which  he  was  called  to  defend. 

Nor  was  there  error  in  sustaining  the  de- 
murrers to  defendant's  second  and  third 
pleas  of  contributory  negligence. 

The  cause  was  tried  on  issue  joined  on  the 
plea  of  the  general  issue,  and  on  the  fourth 
plea,  to  which  a  demurrer  was  overruled. 

In  this  case  the  appellee,  plaintiff  below, 
with  his  friend,  Alcorn,  left  Jjomgvi&w  on  the 
afternoon  of  February  20,  1895,  to  go  on  a 
journey  to  New  Orleans.  On  reaching  Mont- 
gomery, he  and  his  friend  went  into  a  sleeper 
of  the  defendant  company;  the  plaintiff 
bought  and  paid  $2  for  an  upper  berth,  for 
himself  and  Alcorn.  About  9  o'clock,  the 
two  retired,  Alcorn  taking  the  back  and 
plaintiff  the  front  side  of  the  berth.  The 
plaintiff  testified  that  he  placed  his  pocket- 
l)ook,  which  was  a  large  one,  on  the  inside 
of  his  vest  pocket,  and  placed  the  vest  in  a 
hammock  that  was  swinging  just  above  on 
the  back  side  of  the  berth,  and  went  to  sleep 
shortly  after  retiring ;  that  he  did  not  awake 
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until  the  train  was  within  about  asn  hour's 
run  of  New  0rleau6,  and  it  was  then  day- 
light; that  Aloorn  wa.s  up  and  dressed,  and 
waked  him  up;  that  his  vest  was  lying  on 
the  outer  edge  of  the  berth  on  the  top  of  the 
oover;  that  his  watch  was  in  the  vest  aa  he 
left  it,  but  the  pocketbook  was  gone;  that  it 
contained,  among  other  things,  $25  in  money 
and  a  duunond  ring,  worth  $125;  and  the 
property  has  never  been  recovered.  He  tes- 
tified on  cross-examination,  that  the  setting 
of  the  ring  had  been  loose  for  some  time ;  that 
he  had  worn  it  until  two  or  three  weeks  be- 
fore going  to  New  Orleans,  and,  the  stone 
being  loo^e,  on  the  advice  of  a  jeweler  that  it 
was  unsafe  to  wear  it,  he  had  carried  it  for 
that  length  of  time  in  his  pocketbook,  with 
the  intention  of  having  the  diamond  set  in 
a  plain  gold  band. 

Alcorn  testified  for  plaintiff  that  prior  to 
starting  out  on  their  journey  the  plaintiff 
had  shown  him  two  certificates  of  deposit  on 
a  bank  amounting  to  $5,000,  and  something 
wrapped  up  in  a  paper  which  he  said  was  his 
diamond  ring^  and  the  setting  was  loose, 
was  the  reason  he  had  wrapped  it  up;  that 
he  occupied  the  berth  with  plaintiff,  slept  on 
the  back  side  of  the  berth  and  placed  his  coat 
in  the  hammock  first;  that  plaintiff,  when  he 
got  in  the  berth,  placed  his  vest  in  the  ham- 
mock on  witness's  coat;  that  he  could  not 
sleep,  and  got  up  about  midnight,  took  hold 
of  his  coat  with  his  right  hand,  and,  with 
his  left,  held  plaintiff's  vest  while  he  drew 
out  his  own  coat  from  the  hammock,  and 
crawled  out  over  plaintiff  who  he  thought 
was  asleep;  that  he  saw  the  porter  sitting 
on  something,  asleep,  but  did  not  see  the  con- 
ductor till  the  train  whittled  to  stop  at  Mo- 
bile, and  from  the  time  he  got  out  of  the 
berth  until  they  got  to  Mobile,  he  walked 
back  and  forth  through  the  car,  as  there  was 
no  seat  for  him  to  take,  and  saw  no  one 
awake ;  that  if  the  porter  was  awake,  he  had 
his  eyes  closed;  that  at  Mobile  he  got  out 
of  the  sleeper  and  went  into  the  day  ooach, 
where  he  remained  until  about  sun-up,  when 
he  returned  to  the  sleeper,  and,  finding  plain- 
tiff asleep,  he  aroused  him;  saw  nothing  on 
the  floor,  nor  did  he  see  plaintiff's  vest,  but 
it  was  yet  quite  dark  in  the  sleeper ;  that  as 
soon  as  plaintiff  got  up,  he  came  forward  to 
the  wash  room,  where  witness  had  gone,  and 
stated  that  his  vest  had  been  rifled  and  his 
pocketbook  emptied  of  its  contents;  that  the 
loss  was  reported  to  the  conductor,  who 
caused  search  to  be  made  in  every  nook  and 
corner  without  avail. 

The  conductor  for  defendant  test i fled  that 
as  soon  as  the  porter  had  made  up  the  berths, 
he  went  on  watch  and  remained  until  3 
o'clock  in  the  morning,  and  did  not  leave  the 
car  at  all,  and  sat  and  remained  in  such  po- 
sition that  he  could  see  down  the  aisle  the 
whole  length  of  the  car;  that  during  his 
watch,  no  one  went  about  plaintiff's  berth 
or  disturbed  anything  in  it,  and  no  one  en- 
tered the  car  that  did  not  belong  there ;  that 
about  3  o'clock  he  called  the  porter,  who  was 
Bleeping  in  the  smoking  room,  and  as  soon  as 
the  porter  came  and  went  on  watch,  he  went 
to  bed  and  slept  till  morning;  that  he  retired 
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about  forty  minutes  before  the  train  reached 
Mobile. 

The  porter  swore  that  he  was  making  up 
the  berths  and  the  like,  till  all  the  passen- 
gers retired,  and  the  conductor  came  in  and 
went  on  watch,  and  he  then  went  off  and 
went  to  sleep,  until  3  o'clock  in  the  morning, 
when  the  conductor  woke  him  up  about 
thirty  or  forty  minutes  before  reaching  Mo- 
bile, and  as  soon  as  he  went  in,  the  conductor 
retired  from  watch;  that  he  sat  at  the  end 
of  the  car,  in  a  position  to  see  down  the  aisle 
from  one  end  to  the  other,  and  was  engaged 
in  blacking  the  boots  of  the  passengers; 
that  he  was  continually  in  the  position  the 
remainder  of  the  night,  with  the  exception 
of  the  time  when  the  train  stopped  at  Mobile, 
when,  according  to  the  rules,  he  went  to  the 
end  of  the  car  to  receive  passengers,  and  did 
not  lock  the  other  end  of  the  car,  the  rule 
being  that  the  porter  of  the  front  car  was  to 
lock  his  front  door,  and  that  each  was  to 
guard  the  rear  end  of  his  oar  and  the  front 
end  of  the  next  car,  while  the  train  was 
stopped ;  that  the  porter  of  the  front  car  was 
in  his  place,  and  witness  did  not  know  or  re- 
member anything  about  Alcorn  getting  up 
out  of  his  berth  and' going  to  the  day  coach. 

The  rule  now  seems  to  be  well  settled  that 
sleeping-car  companies  are  not  held  t4>  the 
responsibility  of  common  carriers  and  inn- 
keepers. Many  reasons  for  this  distinction 
will  be  found  stated  in  the  text-books  and  de- 
cisions, and  nowhere  more  fully,  perhaps, 
than  in  Blum  v.  Southern  Pullman  Palace 
Car  Co.  1  Flipp.  500.  See  also  Hutchinson, 
Carr.  617d;  22  Am.  &  Eng.  Enc.  Law,  p.  797, 
where  the  authorities  may  be  found  collated. 

In  Letds  v.  New  York  Sleeping-Car  Co. 
143  Mass.  267,  58  Am.  Rep.  135,  the  rule  a» 
to  the  liability  of  such  companies  as  stated 
by  Morton,  Ch.  J.,  seems  to  have  been  gener- 
ally approved  on  principle  and  authority. 
It  is  there  said:  "A  sleeping-car  company 
holds  itself  out  to  the  world  as  furnishing 
safe  and  camfortable  cars,  and,  when  it  sella 
a  ticket,  it  impliedly  stipulates  to  do  so. 
It  invites  passengers  to  pay  for,  and  make 
use  of,  its  cars  for  sleeping,  all  parties  know- 
ing that,  during  the  greater  part  of  the 
night,  the  passenger  will  be  asleep,  powerless 
to  protect  himself  or  to  guard  his  property. 
He  cannot,  like  the  guest  of  an  inn,  by  lodg- 
ing the  door,  guard  against  danger.  He  has 
no  right  to  take  any  such  steps  to  protect 
himself  in  a  sleeping  car,  but,  by  the  neces- 
sity of  the  casje,  is  dependent  upon  the 
owners  and  ofiioers  of  the  car  to  guard  him 
and  the  property  he  has  with  him  from  dan- 
ger from  thieves  or  otherwise.  The  law 
raises  the  duty  on  the  part  of  the  car  com- 
pany to  afford  him  this  proteotlon.  While 
it  is  not  liable  as  a  common  carrier  or  as  an 
innkeeper,  yet  it  is  its  duty  to  use  reason- 
able care  to  guard  the  passengers  from  theft, 
and  if,  through  wajit  of  such  care,  the  per- 
sonal effects  of  a  passenger,  such  as  ho  might 
reasonably  caiTy  witii  him,  are  stolen,  the 
company  is  liable  for  it  Such  a  rule  is  re- 
quired by  public  policy,  and  by  the  true  in- 
terests of  both  the  passenger  and  the  com- 
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pany;  and  the  decided  weight  of  authority 
supports  it." 

In  Blum*8  Case,  1  Flipp.  500,  Brown,  J., 
in  his  instructions  to  the  jury,  aiter  a  care- 
ful statement  of  the  liability  of  such  a  com- 
pany, concludes:  "The  substance  of  the 
law,  then,  is  this:  The  defenxliBint  was  not 
only  bouzid  to  furniah  the  plaintiff  with  a 
bei*th  for  his  accommodation,  but  to  keep 
w&tch  and  take  reaaonsible  care  that  he  suf- 
fered no  loss.  If  plaintiff's  lose  was  ooca- 
sioned  by  the  want  of  such  care,  and  his  own 
negligence  did  not  contribute  to  it>  he  is  en- 
tiiled  to  recover  such  sum  as  you  may  deem 
reasonably  necessary  for  his  personal  ex- 
penses, considering  the  length  of  the  journey, 
and  all  the  other  cirxnimstanoes  of  the  case." 
Woodruff  Sleeping  d  Parlor  Coach  Co.  v. 
Dfehl,  84  Ind.  474,  43  Am.  Rep.  102;  Illi- 
noi8  0.  R.  Co.  V.  Handy,  63  Miss.  609,  66 
Am.  Rep.  846;  Carpenter  v.  New  York,  N. 
H.  d  E.  R.  Co.  124  N.  Y.  63,  11  L.  R.  A. 
759.  The  liability  of  the  company  in  such 
caees,  it  has  also  been  held,  entirely  conso- 
nant with  reason,  does  not  include  anything 
except  the  clothing,  ornaments,  and  such  ar- 
ticles as  are  usually  carried  by  travelers  in 
their  hands,  together  with  a  sum  of  money 
reaKmably  sufficient  for  the  expenses  of  the 
journey  m  which  one  is  engaged.  The 
ground  upon  which  the  princiiSe  rests,  so 
well  stated  by  the  Mississippi  court  in 
Handy*8  Case  cited  above,  where  the  traveler 
had  with  him  a  siun  of  money  he  was  carry- 
ing to  New  Orleans  to  pay  debts  with,  is, 
that  "it  was  a  much  grecuter  sum  than  was 
necessary  for  the  payment  of  any  expenses 
incident  to  the  journey  he  was  upon^  and  as 
to  all  in  excess  of  8u<dL  sum  there  was  no 
liability  of  the  company,  ...  for  the 
reason  that  as  to  such  excess  it  stood  in  no 
contract  relation  with  him,  owed  and  under- 
took no  duty,  nor  authorized  its  servants  to 
do  anything  in  reference  to  it."  The  Ohio 
court,  in  a  well-considered  cai»e,  holds  that 
a  railroad  company,  even  as  a  common  car- 
rier of  passengers,  is  not  liable  for  the  loss 
of  money  kept  in  the  sole  custody  of  a  pas- 
senger, and  which  he  carries  without  notice 
to  the  company,  for  purposes  disconnected 
with  the  expenses  of  the  journey,  notwith- 
standing such  lose  was  occasioned  by  the 
negligence  of  the  defendant's  servants.  First 
Nat.  Bank  v.  Marietta  d  C.  R.  Co.  20  Ohio 
8t.  259,  6  Am.  Rep.  655.  The  same  prin- 
ciple would  apply,  as  stated  in  the  cases  last 
cited,  in  arguendo,  as  to  small  parcels  of 
great  value.  On  no  good  principle  could  a 
traveler  be  allowed  to  carry  in  his  pocket 
jewels  and  omaments,  wholly  disconnected 
with  his  personal  attire  and  the  necessary 
and  reasonable  expenses  of  his  journey,  and 
hold  a  sleeping-car  company  liable  for  them 
in  case  of  loss.  Such  a  liability  would  be 
entirely  foreign  to  the  ordinary  undertaking 
of  the  company  in  its  engagement  to  furnish 
the  traveler  protection  and  reasonable  ac- 
commodations on  his  journey. 

From  the  foregoing,  we  may  pass  on  the 
assignments  of  error  insisted  on.  There  was 
no  error  in  refusing  the  general  charge  for 
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the  defendant;  as  from  all  the  evidence  the 
jurj'  were  authorized  to  draw  an  inference 
unfavorable  to  defendant.  The  plaintiff's 
evidence  tended  to  show  that  the  porter  went 
to  sleep  while  on  his  watch,  and  that  of  de- 
fendant, tha/t  he  did  not  sleep.  Besides,  the 
porter  testified  that  he  l^t  the  oar  at  Mo- 
bile and  w^ent  outside  to  receive  passengers; 
and  during  his  absence,  it  is  not  shown  that 
anyone  was  on  watch  inside  the  car.  This 
furnished  occasion  when  the  theft  may  have 
been  committed  by  some  of  the  passengers, 
of  whom  there  were  many.  The  w«itching 
to  secure  safety  of  the  passengers  in  the 
night-time  should  be  continuous  and  active. 
Pullman  Palace-Car  Co^  v.  Gardner   (Pa.) 

16  Am.  A;  Eng.  R.  Cae.  324. 

There  was  no  error  in  refusing  charge  4 
for  defendant.  This  charge  waa  not  within 
the  plea  numbered  4  on  which  plaintiff  by 
the  ruling  of  the  court  was  forced  to  take 
issue.  It  may  be  difficult  for  a  passenger  to 
tell  whore  is  the  safest  place  in  his  berth 
to  place  his  valuables,  to  keep  them  from 
being  stolen.  The  plea  under  which  the 
charge  was  requested  does  not  postulate  that 
lit  was  plaintiff's  duty  to  put  his  purse  in 
the  safest  place,  nor  could  any  such  duty 
be  properly  required  of  him. 

Charges  6,  23,  and  24  were  properly  re- 
fused. They  each  contain  the  instruction 
for  a  verdict  for  defendant,  if  the  loss  of 
plaintiff's  property  was  the  result  of  the 
negligence  of  Alcorn,  a  third  person,  who 
happened  to  be  traveling  with  and  shared 
the  berth  of  plaintiff.  From  the  evidence, 
we  fail  to  see  in  what  Aloom  was  negligent, 
and  if  he  was,  the  plaintiff,  certainly,  would 
not  be  responsible  for  it. 

Charge  9  was  an  improper  instruction. 
The  porter  may  not  have  gone  to  sleep  after 
the  train  left  Mobile,  and  it  would  not  fol- 
low he  may  not  have  been  guilty  of  other 
negligence,  which  the  charge  does  not  hy- 
pothesize. 

Though  Alcorn  may  have  been  awake  un- 
til the  train  reached  Mobile,  there  is  no  evi- 
dence that  he  was  on  watch,  or  ought  to 
have  been,  to  protect  plaintiff's  property. 
Nor  does  it  foUow,  because  he  walked  the 
aisle  until  he  reached  Mobile,  that  plaintiff's 
purse  could  not  have  been  stolen.  In  walk- 
ing, his  back  was  turned  from  plaintiff's 
berth  as  much  as  it  was  towards  it.     Charge 

17  was  properly  refused. 

If  there  was  no  evidence  of  negligence  of 
defendant  shown,  occurring  after  the  train 
left  Mobile,  it  would  not  follow  that  there 
had  not  been  negligence  of  defendant,  and 
that  the  property  had  not  been  stolen  before 
it  reached  that  point.  The  eighteenith 
charge  ignores  evidence  tending  to  show  neg- 
ligence of  defendant  at  Mobile,  and  before 
reaching  that  point,  on  account  of  which 
the  theft  may  have  occurred,  and  was  prop- 
erly refused. 

Charge  26  is  abstract.  There  is  no  evi- 
dence that  Alcorn  handled  the  vest,  as  the 
charge  hypothesizes,  in  such  a  manner  as  to 
allow  the  pocketbook  to  fall  on  the  floor. 
Alcorn  testified  thajt  he  took  his  coat  out 
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of  the  hammock  and  left  plaintiff's  vest, 
which  contained  the  purse,  in  the  hammock. 
Plainrtiff  testified  that  when  he  awoke  his 
vest  was  lying  on  the  outer  edge  on  the 
cover,  and  this  was  all  the  evidence  there 
was  as  to  the  position  of  the  vest,  after  the 
theft.  If  Alcorn's  evidence  is  true,— end 
there  is  nothing  to  the  contrary, — the 
pocketbook,  as  for  anything  he  did,  could 
not  have  fallen  out  on  the  floor. 

Charge  27  seems  to  require  that  plaintiff 
should  have  placed  his  vesrt  in  the  safest 
place  in  his  berth,  and  oertainJy  distin- 
guishes between  places  of  safety  in  the  berl^, 
assuming  that  by  depositing  it  in  the  ham- 
mock it  caused  the  pocketbook  to  be  liable 
to  fall  to  the  floor  or  to  some  other  more 
dangerous  and  exposed  place  by  the  act  of 
Alcorn,  of  which  there  is  no  proof;  and 
makes  the  negligence  of  Alcorn  the  negli- 
gence of  plaintiff.  If  a  charge  as  to  such 
negligence  could  be  ooneidered  at  all,  it 
should  have  postulated  the  loss  as  wholly  at- 
tributable to  Alcorn's  negligence,  and  mot  to 
a  mere  liability  of  loss  arising  from  his  acts. 
Moreover,  for  the  purposes  of  another  trial, 
as  the  cause  must  be  reversed,  it  is  well  to 
add  that  the  demurrer  to  the  fourth  plea 
was,  in  our  judgment,  improperly  overruled, 
and  that  plaintiff  was  entitled  to  the  exer- 
cise of  proper  reasonable  care  on  the  part 
of  the  company  to  prevent  the  theft  of  his 
pocketbook,  placed  anywhere  in  his  berth. 
The  law  diuws  no  distinction  as  to  places  of 
safety  in  the  berth ;  and  as  for  this,  the  ham- 
mock must  i3e  regarded  as  safe  as  any  other 
place  therein  for  the  deposit  of  the  valuables 
of  the  passenger  while  asleep. 

Charge  33,  without  reference  to  any  other 
fault,  bases  the  instruction  on  the  postulate 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence alone  on  the  ^ound  of  his  having 
placed  his  purse  in  a  dangerous  place,  when 
he  could  have  placed  it  in  a  safer  one,  and 
does  not  hypothesize  that  the  pocketbook 
was  lost  on  account  of  such  contributory 
negligence.  We  may  add,  however,  as  we 
have  said  in  another  connection,  it  was  en- 
titled to  protection  anywhere  in  the  berth. 

From  what  has  been  said,  it  will  appear 
that  defendant's  charges  10,  21,  34,  and  35 
should  have  been  given.  Charge  26  was  an 
improper  instruction,  in  its  last  branch,  in 
which  it  is  said:  "If  they  [the  jury]  find 
from  the  evidence  that  t^e  ring  could  be 
worn  in  the  usual  manner,  the  defendant 
[plaintiff]  was  guilty  of  contributory  neg- 
ligence in  not  keeping  it  on  his  finger,  and 
there  can  be  no  recovery  for  its  loss."  The 
proposition  asserted  is,  if  one  wears  a  ring 
on  a  sleeper,  which  he  had  been  accustomed 
to  wearing  on  his  finger,  and  should  take  it 
off  at  night  and  put  it  in  his  pocketbook,  and 
the  book  containing  the  ring  should  be 
stolen  from  his  berth,  that  this  would  be 
contributory  negligence  on  his  part,  disen- 
titling him  to  recover,  although  the  theft 
occurred  from  the  negligence  of  the  defend- 
ant— a  proposition  finding  no  support  in 
law  or  reason. 

Charge  28  requested  by  plaintiff  asserts 
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generally,  a  correct  principle  of  law.  If  the 
defendant  apprehended  that  it  was  mislead- 
ing in  that  it  did  not  limit  the  duty  of  the 
company  in  the  care  to  be  taken  by  it  of 
such  property,  as,  under  the  rules  stated,  a 
passenger  may  properly  carry  with  him  on 
a  sleeper,  an'explanatory  charge  should  have 
been  requested  by  it. 

It  is  well  settled  that  the  burden  of  proof 
as  to  contributory  negligence  is  in  all  cases 
on  the  defendant,  unless  the  plaintiff's  own 
evidence  establishes  it.  Birmingham  ifttt- 
eral  R,  Co.  v.  Wilmer,  97  Ala.  166;  Mont- 
gomery d  E.  R.  Co.  V.  Chambers,  79  Ala. 
338;  Kansas  City.  M.  d  B.  R.  Co.  v.  Crocker, 
95  Ala.  428;  McDonald  v.  Montgomery 
Street  R,  Co.  110  Ala.  161,  176,  176.  And, 
in  civil  cases,  as  we  have  heretofore  hdd, 
when  the  evidence  is  equally  balanced,  the 
verdict  of  the  jury  must  be  against  the  puty 
on  whom  rests  the  burden  of  proof;  but  a 
charge  asserting  that  the  jury  must  find  ac- 
cording to  the  preponderance  of  the  ervidenre 
is  erroneous,  for  the  reason  that  preponder- 
ance may  not  convince  the  minds  o^  the  jury. 
The  measure  or  weight  of  proof,  to  justify 
a  verdict  based  upon  it  as  to  any  material 
fact  is,  that  it  shall  reasonably  convince  or 
satisfy  the  minds  of  the  jury  that  the  fact 
exists.  Va/ndeventer  v.  Ford,  60  Ala.  610; 
lAfe  Asso.  of  America  v.  Neville,  72  Ala.  517 ; 
Rowe  V.  Baher,  93  Ala.  422;  Glover  v.  Gen- 
try, 104  Ala.  222. 

For  the  errors  indicated,  let  the  judgment 
he  reversed,  and  the  cause  remanded. 


STATE  of  Alabama  ex  rel.  I.  BRICKltfAN. 

Aj.}pt., 

V. 

Massey  WII^SON  ei  al. 


( 


.Ala. 


) 


1.  The  cleric  of  the  house  of  repre- 
sentatives of  a  state  cannot  1»e  eom- 
pelled  by  mandamus  to  erase  and  ex- 
punge false  entries  from  the  journal  after  he 
has  delivered  it  prc^;>erl7  attested  to  the 
secretary  of  state  according  to  law  for  safe- 
keeping, and  all  his  control  oyer  It,  except 
for  the  purpose  of  making  a  copy  of  it  for 
the  printer,  has  ceased. 

2.  One  havinfr  a  license  to  ensaire  in 
the  sale  of  tntoxicattnv  Itanor  has  sof- 
ficient  Interest  to  entitle  him  to  file  a  peti- 
tion for  mandamus  to  compel  erasure  by  on^ 
whose  doty  It  Is  to  do  so,  of  erroneons  entrl<*s 
in  the  Journals  of  the  legislature  showtn^  the 
passage  of  a  statute  imposing  an  additional 
tax  upon  such  business,  payment  of  which  Is 
necessary  to  protect  him  from  fine  or  impris- 
onment. 

3.  Mandamns  to  compel  the  eraawre 
from  Journals  of  the  Icfrtslatmre  of 
entries  shofrinar  the  passaare  4»f  a 
statute  Imposing  an  additional  tax  upon  the 


Note. — As  to  power  of  courts  to  make  Inqiii- 
ries  Into  the  correctness  of  legislatlre  Jovmals. 
see  also  State  eae  rel.  Cheyenne  ▼.  Swan  (Wyo.) 
40  L.  R.  A.  195.  and  cases  cited  in  faotmoU 
thereto :  also  Wilkes  County  Comra  ▼.  Call  (It. 
C.)  44  L.  R.  A.  262. 
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liquor  business,  which  were  erroneously  made 
after  the  Journal  had  been  attested  and  deliv- 
ered to  the  secretary  of  state  for  safe-keeping, 
l8  the  only  adequate  remedy  for  one  who  will 
be  subject  to  fine  or  imprisonment  for  carry- 
ing on  hlB  business  without  paying  the  re- 
quired tax. 

4.  Tliat  it  doubts,  as  matter  of  lafr, 
tlie  exlaitenee  of  a  duty,  will  not  Justify 
a  court  in  refusing  to  issue  a  writ  of  manda- 
mus to  compel  its  performance,  since  the 
court's  duty  is  to  solve  such  doubts. 

5.  To  reauire  tbe  t»suaitce  of  a  ynrrlt  of 
mandaiuus  to  compel  a  public  officer  to 
perform  an  alleged  duty,  the  duty  must  be  im- 
posed in  terms  by  the  statute,  or  must  result 
therefrom  by  fair  and  reasonable  construc- 
tion or  interpretation. 

6.  Tlie  duty  to  erase  unautliorlsed 
matter  interpolated  into  the  records  of  the 
legislature  is  not  imposed  upon  the  secretary 
of  state  by  a  statute  requiring  him  to  "Iceep 
such  records." 

(June  30,  1800.) 

APPEAL  by  relator  from  a  judgment  of 
the  Montgomeary  City  Court  in  favor  of 
respondents  in  a  mandamus  proceeding  to 
compel  respondents  to  expunge  certain  en- 
tries from  the  journal  of  the  House  of  Rep- 
resentatives.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Measra,  Iioinaz,  Crtiiii,  &  Weil«  TJeoba- 
as  G.  Jomes,  and  Cliarles  P.  Jones,  for 
appellant: 

Under  the  Ocmstitution  the  house  of  rep- 
reseotatiyes  is  required  to  keep  a  journal  of 
its  proceedings,  and  to  record  therein  certain 
matters  specifically  set  forth  in  that  instru- 
meDt. 

Const,  art.  4,  §§  13,  21,  22. 

The  house  performs  this  legislative  duty 
through  its  creature,  its  clerk. 

Under  the  statutes,  it  was  the  duty  of 
Wilson,  as  cleric  and  the  servant  of  the  house, 
to  keep,  and  file  with  the  secretary  of  state, 
a  correct  journal ;  and  it  was  the  duty  of  Mc- 
David,  as  secretary  of  state,  and  the  desig- 
nated custodian,  of  the  public  records  of  the 
state,  and  the  records  of  the  general  assem- 
bly, to  preserve  these  records,  and  therefore, 
of  necessity,  to  preserve  the  journal  in  its  in- 
tegrity after  it  was  filed. 

Code  1896,  §§  1974,  2224,  2240. 

If  Wilson  had  no  further  duty  with  ref- 
erence to  the  journal  after  he  had  filed  it 
with  the  secretary  of  state,  except  to  copy 
it,  his  improper  joinder  is  not  fatal  to  the 
case  of  relator.  Under  the  statute  as  many 
parties  might  be  joined  as  seemed  necessary 
or  proper  to  the  doing  of  substantial  justice. 

Code  1896,  §  2825;  High,  Extr.  Legal  Rem. 
S  440;  State  ex  rel.  Carpenter  v.  Beloit 
Supers.  20  Wis.  79. 

McDavid  is  speci^Llly  charged  by  statute 
with  the  custody  and  keeping  of  the  journal 
of  the  house. 

Is  not  the  preservation  of  such  a  record  a 
public  duty  of  the  highest  moment? 

Some  person,  unknown  to  relator,  added  to 
'the  journal  of  the  house  important  matter — 
matter  upon  which  the  life  or  death  of  a  rev- 
enue law  might  hinge — after  the  record  had 
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been  made  up  by  the  house,  after  the  final  ad- 
journment of  the  general  assembly,  after  it:^ 
own  record  of  its  proceedings  had  been,  by  its 
servanrt,  delivered  into  the  hands  of  the  sec- 
retary of  state. 

Knowing  that,  under  such  circumstances, 
this  addition  and  alteration  were  made  to 
the  journal  of  the  house  while  in  his  custody, 
is  there  not  a  clear  legal  duty  upon  him  to 
expunge  the  extraneous  matter  from  the 
journal — a  duty  purely  ministerial  and  not 
involving  the  exercises  of  judicial  power? 

Grider  v.  Tally,  77  Ala.  422,  54  Am.  Rep. 
65. 

The  relator,  as  a  citizen  and  taxpayer,  has 
the  right  to  ask  the  relief  sought  in  the  peti- 
tion for  mandamus.  First,  he  avers  in  the 
petition^  and  the  demurrers  admit,  that  he 
is  a  liquor  dealer,  and,  as  such,  must  either 
pay  the  license  tak  which  he  avers  is  illegal, 
or  else  he  must,  if  he  so  refuse  to  pay,  sub- 
ject himself  to  pay  a  fine,  or  be  imprisoned 
in  default  thereof,  unless  this  alteration  be 
expunged. 

Second,  if  .it  has  been  shown  that  there  is 
any  duty  on  these  respondents  or  either  of 
them  to  expunge  the  extraneous  matter  from 
the  journal,  then  that  duty  is  plainly  a  pub- 
lic duty. 

High,  Extr.  Legal  Rem.  431. 

There  is  no  adequate  legal  remedy. 

The  fact  that  the  party  sought  to  be  com- 
pelled by  mandamus  to  do  on  act  is  liable  to 
indictment  and  punishment  for  his  omission 
to  do  the  act  constitutes  no  objection  to  the 
granting  of  the  writ. 

Com,  ex  rel.  Thomas  v.  Allegheny  County 
Comrs.  32  Pa.  218;  14  Am.  A,  Eng.  Enc.  Law, 
p.  103. 

The  theory  under  which  it  is  claimed  that 
the  relator  has  an  adequate  remedy  at  law, 
by  submitting  to  prosecution,  or  by  paying 
under  protest  and  bringing  suit,  is  that  the 
court  judicially  knows  what  the  true  journal 
of  the  house  is,  and  hence  the  false  entry  de- 
ceiv€s  no  one,  and  is  absolutely  without  force 
or  effect.     This  is  absolutely  untenable. 

Jones  V.  Hutohinsony  43  Ala.  721;  Moody 
V.  Slate,  48  Ala.  115,  17  Am,  Rep.  28;  State 
ex  rel.  Atty.  Oen.  v.  Buckley,  54  Ala.  613; 
Henderson  v.  State,  94  Ala.  97. 

Judicial  knowledge  of  legislative  acts  and 
records  is  the  exercise  by  the  court  of  its 
knowledge, — ^not  of  facts  of  general  notorie- 
ty, but  of  facts  of  historic  sanction. 

12  Am.  ft  Eng.  Enc.  Law,  p.  151. 

If  the  law  has  established  no  specific  rem- 
edy, and  in  justice  there  should  be  one,  man- 
damus will  lie. 

High,  Extr.  Legal  Rem.  §  1 ;  Rex  v.  Baker, 
3  Burr.  1267 ;  Stephenson  v.  Mansony,  4  Ala. 
317 ;  Wise  v.  Bigger,  79  Va.  274. 

If  the  book  signed  by  the  speaker  and 
clerk,  and  on  deposi>t  in  the  office  of  the  sec- 
retary of  state,  is  not  the  journal  of  the 
house  as  to  the  record  of  the  votes  by  yeas 
and  nays,  the  record  is  the  journal. 

State  ex  rel.  Atty.  Oen.  v.  Buckley,  54 
Ala.  613;  Ex  parie  Howard-Harrison  Iron 
Co.  (Ala.)  24  So.  516. 
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The  alteration  is  a  cloud  on  the  citizen's 
right. 

Rea  V.  Lon(j8tr6ety  54  Ala.  291. 

Th«  adequacy  of  another  legal  remedy  so 
as  to  prevent  interposition  by  mandamus  is 
tested  by  its  sufficiency  to  place  the  party  in 
the  position  he  would  have  occupied  before 
the  omission  of  duty  complained  of,  or  would 
have  occupied  if  the  duty  had  been  per- 
formed. 

Sessions  v.  Boykin,  78  Ala.  330. 

Messrs,  Gordon  BlaoDomald  and  Lee 
HL  Weilf  for  respondents: 

^landamue  is  an  extraordinary  legal  rem- 
edy, and  is  only  granted  in  extraordinary 
case»,  where,  wiidiout  its  use,  injustice  and 
oppression  would  result,  and  there  is  no 
other  existing  remedy  to  the  party  invoking 
it,  all  usual  and  ordinary  modes  of  proceed- 
ing and  forms  of  remedy  being  powerless  to 
am>rd  redress  to  the  party  aggrieved. 

High,  Extr.  Legal  Rem.  §  5. 

Admitting  as  a  fact  that  the  attempted 
alteration  is  of  no  legal  effect  and  utterly 
void,  what  can  be  the  benefit  or  necessity  to 
relator  to  compel  some  person  to  expunge  or 
erase  it;  being  illegal  and  void  it  cannot  af- 
fect relator. 

Its  existence  or  nonexistence  is  immaterial 
to  him  or  to  anyone  else. 

While  it  may  be  true  that  a  journal  of  the 
house  imports  fibsolute  verity,  and  what  ap- 
pears in  said  journal  could  not  be  contro- 
verted by  extrinsic  evidence,  yet  it  is  clear 
that  only  th«t  which  is  the  journal  itself  im- 
poi*t<i  verity.  If  there  appears  to  be  written 
in  the  same  book  in  which  the  journal  is 
written  some  other  matter  which  is  not 
part  of  the  journal,  that  matter  does  not 
become  part  of  the  journal  from  the  fact 
that  it  appears  in  the  same  book,  and  if 
there  is  found  in  the  same  record  book  in 
which  the  journal  is  kept  extraneous  matter, 
which  appear  to  be  part  of  the  journal,  but 
which  in  fact  are  not,  can  it  be  doubled  that 
evidence  can  be  introduced  to  show  what  part 
is  the  journal  and  what  part  is  not. 

Evidence  of  what  is  and  what  is  not  the 
journal  of  the  house  of  representatives  is  ad- 
missible on  the  trial  of  relator  if  he  were 
prosecuted  for  a  violation  of  the  law. 

Clough  v.  Curtis,  134  U.  S.  372,  33  L.  ed. 
949. 

In  order  to  invoke  the  remedy  of  man- 
damus, it  must  further  affirmatively  ap- 
pear that  respondent  has  failed  and  refused, 
and  still  fails  and  refuses,  to  perform  a  plain, 
certain,  and  unambiguous  duty  due  from 
him  to  the  public,  and  the  failure  to  perform 
which  will  he  of  peculiar  and  special  damage 
to  the  relator,  or  in  the  performance  of 
which  the  relator  has  some  special  interest. 

Hipjh.  Extr.  Legal  Rem.  §  33;  Merrill, 
Mandamus,  §  60;  8tate  ex  rel.  Sheridan  v. 
Van  Winlde,  43  N.  J.  L.  679.  . 

Can  we  by  any  possible  distortion  con- 
strue the  statute  so  as  to  imply  a  duty  on 
both  respondents  to  alter  or  change  or  ex- 
punge from  the  records  of  the  journal,  after 
it  ha«?  been  deposited  in  the  office  of  the  sec- 
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retary  of  state,  anything  which  may  there- 
after be  added  by  any  unauthorized  person. 

In  order  for  this  writ  to  be  granted  it 
must  appear  that  it  is  the  duty  of  both  re- 
spondents beyond  a  doubt  to  perform  the  act 
which  is  sought  to  be  coerced. 

People  ex  rel.  Earless  v.  Yates,  40  111. 
126;  High,  Extr.  Legal  Rem.  S  440;  14  Am. 
k  Eng.  Enc  Law,  1st  ed.  p.  220. 

It  is  incumhent  upon  a  person  seeking  the 
extraordinaiy  aid  of  a  mandamus  to  show, 
not  only  that  he  has  no  other  specific  remedy, 
but  that  he  has  a  special  right. 

High,  Extr.  Legal  Rem.  §  450;  State  «■ 
rel,  Hamilton  v.  Everett,  52  Mo.  89;  12  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  218. 

If  a  private  individual  makes  himself  re- 
lator he  must  show  some  particular  right  or 
privilege  of  his  own  independently  of  that 
which  he  holds  with  the  public  at  large  as  a 
citizen. 

United  States  ex  rel,  Pollok  v.  HaU  (D. 
C.)  1  L.  R.  A.  738,  note;  Territory  ex  rel. 
Graves  v.  Cole,  3  Dak.  301;  State  ex  rel. 
Bamford  v.  Eollingshead,  4tl  N.  J.  L.  439. 

This  court  in  a  mandamus  proceeding  ha.< 
no  jurisdiction  or  authority  to  infterfere  with 
or  direct  how  the  journal  of  the  house  of  rep- 
resentatives shall  be  made  up  or  prepared, 
and  has  no  power  or  authority  to  order  the 
erasure  or  expunging  therefrom  of  any  mat- 
ter alleged  to  have  been  added  to  said 
journal. 

Clough  v.  Curtis,  134  U.  S.  372,  33  L.  ed. 
049. 

The  precise  thing  which  is  required  should 
be  set  out  with  great  particularity. 

14  Am.  &  Eng.  Enc.  Law.  1st  ed.  p.  10?. 
note  6,  p.  216;  High,  Extr.  Lejyal  Rem.  f| 
450,  638;  State  v.  Milwaukee,  22  Wis.  397: 
State  ex  rel.  Jeffries  t.  Pacific  Trustees,  61 
Mo.  155. 

If  the  relator  is  not  entitled  to  relief 
against  either  of  the  respondents  for  any  rea- 
son, he  is  not  entitled  to  relief  against  the 
other,  but  the  writ  must  fail  as  to  boith. 

People  ex  rel.  Earless  v.  Yates,  40  HI. 
126;  High,  Extr.  Le?ral  Rem.  §  440;  14  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  220. 

McClellan.,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  petition  by  the  state,  on  the  rela- 
tion of  Brickman,  for  mandamus  to  issue  to 
Masfecy  Wilson,  as  clerk  of  the  house  of  rep- 
resentatives, and  to  R.  P.  McDavid,  as  sec- 
retary of  state.     The  petition  is  as  follows: 

"Your  petitioner,  I.  Brickman,  a  resident 
citizen  of  the  county  of  Montgomery  and 
state  of  Alabama,  relates  and  shows  unto 
your  honor  that  on  the  1st  day  of  January, 
1899,  relator,  who  is  over  the  age  of  twenty- 
one  years,  was  a  taxpayer  and  voter  in  tiie 
county  and  staite  aforesaid,  and  is  now  such 
citizen,  taxpayer,  and  voter:  that  on,  to  wit. 
said  1st  day  of  January,  1899,  your  relator 
was  engaged  in,  and  is  now  engaged  in,  the 
business  of  a  retail  dealer  in  spirituou«.^ 
vinous,  or  malt  liquors  in  the  city  and  conn-' 
ty  of  Montgomery  and  state  of  Alabama,  and 
that  on,  to  wit,  said  1st  day  of  January, 
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1899,  your  relator  paid  for  and  took  out  a 
JioeDse  aa  such  retail  dealer  in  spirituous, 
vinous,  or  malt  liquors  for  the  year  1899, 
in  all  respeote  in  strict  compliance  with 
law;  that  on,  to  wit^  the  15th  day  of  April, 
1899,  an  additional  license  tax  of  $25.00 
was  demanded  of  relator  for  the  carrying  on 
of  his  said  business  as  a  retail  liquor  dealer, 
said  demand  being  made  under  aiKi  by  virtue 
of  an  alleged  act  of  ttie  general  assembly  of 
Alabama  entitled  *An  Act  to  Amend  the 
Revenue  Laws  of  the  State  of  Alabama,'  ap- 
proved on  the  23d  day  of  February,  1899; 
that  relator  refused,  and  still  refuses,  to  pay 
said  fiudditiomil  license  tax  so  demanded,  and 
has  thereby  rendered  himself  liable  to  a 
criminal  prosecution,  and  to  pay  a  fine,  on 
account  of  his  said  refusal  to  pay  said  ad- 
ditiomai  license  tax  so  demanded,  if  said  act 
is  a  valid  and  legal  enactment;  that  relator 
is  informed  and  advised  by  counsel,  and  up- 
on such  information  believes  and  charges, 
that  said  act  entitled  'An  Act  to  Amend  the 
Revenue  Laws  of  the  State  of  Alabama,'  ap- 
proved February  23,  1899,  is  wholly  uncon- 
stitutional and  void,  in  that  after  the  pas- 
sage of  the  bill,  entiitled  as  aforesaid,  by  the 
house  of  representatives,  the  same  was 
amended  by  the  senate  in  several  particu- 
lars, which  said  amendments  were  not  con- 
curred in  by  the  house  by  a  vote  of  a  ma- 
jority of  its  members,  taken  by  yeas  and 
nays,  and  the  names  of  those  voting  for  and 
agains!^  recorded  upon  the  journal  of  the 
house,  nor  was  the  report  of  the  committee 
<A  conference  appointed  upon  the  disagree- 
ment of  the  two  houses,  which  aaid  report 
reconunended  the  adoption  of  said  amend- 
mients,  adopted  by  a  vote  of  a  majority  of  its 
members,  taken  by  yeas  and  nays,  and  re- 
corded upon  the  journal  of  the  house,  as  re- 
quired by  §  22,  art.  4,  of  the  Oonstitution  of 
the  state  of  Alabama:  and  that  the  journal 
of  the  house,  as  kept  by  the  house,  signed  by 
its  speaker  and  clerk,  and  deposited  in  the 
office  of  the  secretary  of  state,  shows  that 
said  bill  failed  to  become  a  valid  law,  for  this 
want  of  conformity  to  the  Constitution  in 
its  passage.  Relator  has  been  infoi'med  and 
advised,  and  he  believes  such  information  to 
be  true,  and  upon  such  information  and  be- 
lief charges,  that  subsequent  to  the  signing 
of  the  ofQcial  journal  of  the  house  by  its 
speaker  and  clerk,  and  subsequent  to  the  ad- 
journment of  the  general  assembly  sine  die^ 
and  after  said  official  journal  had  been  de- 
posited in  the  office  of  the  secretary  of  state, 
that  some  person  unknown  to  relator,  and 
without  any  authority  of  law,  and  illegally 
and  wrongfully,  wrote  upon  the  margin  of 
volume  2,  on  page  839,  of  said  official  journal 
of  the  house,  the  following  words  and  fig- 
ures, to  wit: 

"  *Report  of  Committee  of  Conference. 
Mr.  Speaker:  The  undersigned  committee 
of  conference  to  consider  the  difference  of  the 
two  houses  on  H.  B.  935  beg  leave  to  report 
as  follows:  After  considering  the  matter, 
they  recommend  (1)  the  adoption  of  all 
the  senate  amendments;  (2)  the  adoption 
of  the  following  addittionol  amendments: 
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"Sec. ,    Be  it  further  enfu;ted,'that  the 

dispensaries  in  each  municipality  shall  pay 
50  per  cent  of  such  state  and  county  licfflis^ 
as  were  paid  by  all  the  saloons  in  such  mu- 
nicipality during  the  year  1898,  payable 
quarterly,  and  in  no  case,  less  than  amount 
paid  by  one  saloon," — by  striking  out  the 
words  "or  long  distance  telephones"  where 
they  occur  in  the  third  and  fourth  lines  Uiere- 
of;  by  inserting  in  line  19,  after  the  word 
"each"  and  before  the  word  "company,"  the 
word  "telegraph;"  by  inserting  in  line  IG 
of  said  section,  after  the  word  "lines,"  the 
following:  "and  each  long  distance  tele- 
phone company,  whose  lines  within  the  state 
do  not  exceed  100  miles,  shall  pay  at  the  rate 
of  fifty  cento  per  mile,  and  each  long  dis- 
tance telephone  ccmipany,  whose  lines  within 
t^e  state  exceed  100  miles,  shall  pay  $250. 
Respectfully  submitted.  D.  J.  Meador,  G. 
B.  Deans,  W.  D.  Jelks,  on  Part  of  the  Senate. 
J.  J.  Mitohell,  W.  W.  Brandon,  0.  Kyle,  on 
Part  of  House. 

"  *TTie  house  concurred  in  the  conference 
report.  Yeas,  52;  nays,  0.  Yeas:  Messrs. 
Speaker,  Andrese,  Arrington,  Bayles,  Box, 
Brandon,  Brown,  Bruner,  BurkhaJter,  Byars, 
Cameron,  Capps,  Cheatham,  Cofer,  Collier, 
Cornelius,  Dameron,  Davidson,  Davis,  Flew- 
ellen,  Forrester,'  Fuller,  Garrett,  George, 
Gibson,  Greene,  Harris,  Haynie,  Hood,  Huey, 
Hurt,  Kelly,  Killen  Kyle,  Lavrette,  Long, 
Lyle,  Matthews,  Mitehell,  McQueen,  Patter- 
son, Poole,  Reynolds,  Rogers,  Sloan,  Spears, 
Stodgbill,  Taite,  Thigpen,  Vajughn,  Wallace, 
White  (62).' 

"Relator  is  further  informed,  and  upon 
such  information  believes,  and  therefore 
charges,  that  said  attempted  alteration  of 
the  journal  is  of  no  legal  effect,  and  utterly 
void,  but  that  the  fact  that  it  was  eo  placed 
upon  the  journal  after  the  house  had  ad- 
journed sine  diet  and  the  speaker  had  signed 
said  journal,  and  the  same  had  been  deposit- 
ed in  the  office  of  the  secretary  of  state,  does 
not  appear  from  anything  shown  by  s»aid 
journal ;  that,  the  alteration  thus  appearing, 
the  journal,  on  its  face,  is  made  to  speak  an 
untruth;  and,  if  permitted  to  stand,  cute  off 
the  right  of  relator,  in  the  event  he  is  prose- 
cuted for  doing  business  without  a  license, 
from  showing  that  said  alleged  act  never  be- 
came a  law  in  the  mode  provided  by  the  Con- 
stitution, and  that  it  is  therefore  null  and 
void  and  of  no  effect.  Relator  further  shows 
that,  if  said  wrongful  and  illegal  alteration 
of  said  journal  is  allowed  to  stend,  relator 
will  be  forced  cither  to  pay  said  illegal  li- 
cense, or  to  pay  a  fine  for  his  refusal  to  make 
such  payment,  or  be  imprisoned  in  default 
thereof ;  and  relator  is  therefore  directly  and 
personally  interested  in  the  expunging  of 
said  alteration  from  the  pages  of  said  jour- 
nal, so  tha^t  it  may  in  fact  speak  the  abso- 
lute verity  which  the  law  importe  to  it. 

"Relator  further  fhows  that  the  said  Mas- 
sey  Wilson,  as  clerk  of  the  house  of  repre- 
sentetives,  is  the  person  who  is  charged  by 
law  with  the  preparation  of  said  journal,  and 
i  with  the  duty  of  keeping  it  accurately  and 
truthfully,  and  that  the  said  Robert  P.  Me- 
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David,  a«  secretary  of  state,  is  the  person 
charged  by  law  with  the  custody  «und  preser- 
vation of  said  journal  as  it  ^vas  delivered  to 
him  at  tlie  adjournment  of  the  general  as- 
sembly, and  that  the  duty  rests  upon  the 
said  Wilsoin,  as  such  clerk,  to  s>trike  out  and 
expunge  from  said  journal  the  said  illegal 
and  wrongful  alteration  made  thereto,  and 
that  the  duty  rests  upon  the  said  McDavid, 
as  secretary  of  state,  and  as  cusjbodian  of 
said  journal,  to  permit  the  said  Wilson  to 
strike  out  and  expunge  said  illegal  alteration 
of  said  journal;  that  on  the  15th  day  of 
May,  1899,  relator  demanded  of  the  said  Wil- 
son, as  such  clerk,  to  expunge  said  illegal 
and  wrongful  alteraitiotn  from  said  journal, 
and  also  demanded  of  said  McDavid,  as  such 
secretary  of  state,  to  permit  said  Wilson 
to  expunge  said  alteration  from  said  jour- 
nal, or  to  expunge  the  same  himself,  and 
both  the  said  Wilson  and  the  said  McDavid, 
respectively,  refused,  upon  said  demand,  to 
comply  therewith.  Wherefore,  inasmuch  as 
your  petitioner  is  entirely  without  remedy 
in  the  premises,  unleto  it  be  afforded  by  the 
interposition  of  this  honorable  court  with 
its  writ  of  mandamus,  he  prays  your  honor 
to  direct  and  order  that  an  alternative  writ 
of  mandamus  issue  to  the  said  Massey  Wil- 
son, as  clerk  of  said  house  of  representatives 
of  said  state,  commanding  him  forthwith  to 
strike  out,  erase,  and  expunge  from  the  jour- 
nal of  said  house  of  representatives  the  said 
illegal  and  wrongfid  addition  and  alteration 
which  is  hereinbefore  set  out,  and  also  that 
an  altema'tive  wi:it  of  mandamus  issue  to 
the  said  Robert  P.  McDavid,  as  secretary  of 
state  for  the  state  of  Alabama,  commanding 
him  to  permit  the  said  Wilson,  as  such 
clerk,  to  strike  out,  erase,  and  expunge  from 
said  journal  said  illegal  and  wrongful  addi- 
tion and  alteration  thereof,  hereinbefore  spe- 
cifically set  out,  or  if  the  said  Wtlsoniswitht 
out  authority  to  strike  out,  erase,  and  ex- 
punge the  said  illegal  and  wrongful  altera- 
tion, then,  thait  the  said  McDavid,  as  the  cus- 
todian of  the  said  journal,  be  commanded 
forthwith  to  strike  out,  erase,  and  expunge 
from  the  journal  of  said  house  of  representa- 
tives the  said  illegal  and  wrongful  addition 
and  alteration,  or  else  that  the  said  Wilson 
and  said  McDavid  show  cause,  on  a  day  to 
be  fixed  by  your  honor,  why  they  should  not 
do  so.  And  he  further  prays  your  honor 
that  all  such  other  orders  may  be  had  in  the 
premises  as  justice  requires.*' 

Alternative  writs  having  issued,  in  accord- 
ance with  the  prayer  of  the  petition,  to  said 
McDavid  and  Wilson,  respectively,  McDavid 
appeared  and  demurred  to  the  petition  and 
to  the  writ  issued  to  him,  and  also  moved  to 
quash  the  writ  on  various  grounds;  and 
Wilson  appeared  and  demurred  to  the  peti- 
tion and  to  the  alternative  writ  issued  to 
hdm,  and  moved  to  quash  said  writ  on  vari- 
ous grounds.  Some  of  the  assignments  of 
objections  to  the  writs  in  the  demurrers  and 
motions  of  both  McDavid  and  Wilson  went 
specially  to  the  sufficiency  of  the  case  made 
against  Wilson  and  against  Wilson  and  Mc- 
David oonjunctively,  and  to  the  propriety  of 
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the  joinder  of  Wilson  as  a  party.  The  de- 
murrers of  both  respondents  were  sustained 
generally  by  the  court,  and  thereupon,  by 
leave  of  the  court,  the  petition  was  amended 
by  striking  thorefroin  all  averments  and 
prayer  looking  to  relief  against  Wilson.  The 
demurrer  of  McDavid  was  reinterposed  after 
this  amendment  of  the  petition,  and  was 
again  sustained  by  the  court.  And,  the  re- 
lator declining  to  furtlier  amend  his  peti- 
tion, judgment  was  rendered  quashing  the 
alternative  writ  and  dismissing  tiie  petition. 
From  that  judgment  this  appeal  is  prosecut- 
ed, and  it  is  here  assigned  for  error  ( 1 )  th&t 
the  court  sustained  the  demurrer  of  Wilson 
to  the  petition  and  alternative  writ;  (2) 
that  the  court  sustained  the  demurrer  of 
McDavid  to  the  petition  and  alternative 
writ;  (3)  that  the  court  sustained  the  de- 
murrer of  McDavid  to  the  amended  petition 
and  alternative  writ ;  and  ( 4 )  that  the  court 
quashed  the  alternative  writ. 

We  do  not  understand  counsd  for  appel- 
lant to  seriously,  or  at  all,  insist  that  Wil- 
son, the  clerk  of  the  house  of  representative, 
is  under  any  duty  to  erase  and  expunge  the 
extraneous  and  false  entry  from  the  journal. 
Certainly  there  is  no  ground  to  base  such  a 
contention  upon.  Tt  cannot  be  doubted,  we 
think,  and  it  is,  indeed,  quite  obvious,  that 
the  clerk's  official  connection  with  the  orig- 
inal journal- — all  his  duties  in  respect  of  it,, 
except  the  duty  of  copying  it  for  the  printer 
—ceases  upon  his  delivering  it  to  the  secre- 
tary of  state  for  safe-keeping  after  it  has 
been  signed  by  the  speaker  and  himself. 
From  and  after  that  time  he  has  no  custody 
of  it,  no  control  over  it,  no  right  to  its  pos- 
session, except  for  the  specific  purpose  above 
referred  to,  no  power  to  alter  it  nor  to  pre- 
vent others  altering  it,  and  is  under  no  duty 
to  keep  it  safely  or  to  preserve  it  from  mu- 
tilation or  interpolation.  And  we  deem  it 
unnecessary  to  say  more  than  this  in  justi- 
fication of  the  city  court's  ruling  in  respect 
of  the  relator's  right  to  coerce  Wilson  to  «x- 
pur.ge  and  erase  from  the  journal  the  alleged 
interpolated  matter. 

Whether,  assuming  that  the  secretary  of 
state  was  under  the  duty  sought  to  be  en- 
forced in  this  proceeding,  and  the  relator 
had  such  interest  as  ^-ould  entitle  him  to  de- 
mand the  performance  of  that  duty,  the  pe- 
tition is  defective  for  joining  as  respondents 
both  the  clerk  and  the  secretary,  is  a  ques- 
tion upon  which  there  is  conflict  of  author- 
ity, and  which  need  not  be  decided.  If  this 
petition  was  originally  bad  on  this  account, 
it  would  seem  that,  under  the  liberal  spirit 
of  amendment  which  pervades  our  statutes 
and  decisions,  the  defect  was  eliminated  by 
the  ajnendment  which  was  made. 

That  the  relator  has  such  interest  in  hav- 
ing the  integrity  of  the  journal  conserved  in 
the  manner  prayed  as  authorizes  him  to  ex- 
hibit this  petition,  and  will  entitle  him  to 
the  relief  he  seeks  if  the  duty  of  expurgation 
is  upon  the  secretary  of  state,  we  do  not 
doubt.  His  attitude  bears  a  striking  simili- 
tude to  that  of  relators  who  seek  to  coerce 
by  mandamus  the  issuance   to    them   of  li- 
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censes  to  carry  on  certain  occupations  and 
bueinesses;  and  it  is  well  settled  in  this 
court  and  generally  that,  where  the  duty  of 
issuing  such  licenses  is  ministerial,  manda- 
mus is  th«  appropriate,  indeed  the  only, 
remedy  for  its  enforcement.  This  relator's 
interest  in  th€  premises  is  to  carry  on  a  busi- 
ness for  which  a  license  has  all  along  been 
required,  upon  the  license  which  the  law  re- 
quires, and  which  has  been  issued  to  him, 
without  being  subjected  to  additional  license 
taxaition  in  consequence  of  the  failure  of  the 
secretary  of  state  to  perform  an  alleged  min- 
isterial duty.  He  asks  that  that  officer  be 
ordered  to  perform  that  duty,  to  the  end  that 
he  may  carry  on  the  business  in  which  he  is 
now  engaged;  and  his  interest  and  right  are 
the  same  as  if  the  duty  upon  that  officer  was 
to  issue  him  a  lioenae,  instead  of  being,  in 
effect,  to  authorize  him  to  continue  to  carry 
on  the  business  withoiyt  taking  out  and  pay- 
ing for  an  additional  license. 

Nor — again  assuming  the  secretary  of 
state  is  under  the  alleged  duty — has  the  re- 
lator any  other  remedy  than  by  th^  writ  of 
mandamus  to  enforce  the  performance  of  the 
duty.  The  "other  remedy,"  the  existence  of 
which  will  oust — or,  rather,  prevent  the  in- 
vocation of — ^jurisdiction  by  mandamus, 
must  be  equally  oonvenient,  beneficial,  and 
effective  as  mandamus.  Raisch  v,  San  Fran- 
CISCO  City  d  County  Bd.  of  Edu.  81  Cal.  542; 
Porter  Twp.  Overseers  of  Poor  v.  Jersey 
Shore  Overseers  of  Poor,  82  Pa.  275.  It 
must  be  a  remedy  which  will  place  the  rela- 
tor in  statu  quo;  that  is,  in  the  same  posi- 
tion he  would  have  been  had  the  duty  been 
performed.  Etheridge  v.  Hall,  7  Port. 
(Aku)  47.  Indeed,  it  must  be  more  than 
this.  It  must  be  a  remedy  which  itself  en- 
forces in  some  way  the  performance  of  the 
particular  duty,  and  not  merely  a  remedy 
which  in  the  end  saves  the  party  to  whom 
the  duty  is  owed  unharmed  by  its  nonper- 
formance. Sessions  v.  Boykin,  78  Ala.  328; 
2  Spelling,  Extraordinary  Relief,  §  1376; 
Merrill,  Mandamus,  §  53.  Hence  it  is  that, 
while  mfindamus  will  not  lie  to  enforce  a 
duty  which  may  be  coerced  by  the  ordinary 
civil  actions  at  law,  as  where  the  duty  is 
merely  to  pay  money  or  to  deliver  property, 
it  does  lie  whenever  such  actions  cannot  be 
availed  of  to  the  specific  performance  of  the 
official  act  which  the  relator  is  entitled  to 
have  performed,  as  where  a  disbursing  offi- 
cer refuses  to  draw  a  warrant  it  is  his  duty 
to  draw,  in  which  case  an  action  for  dam- 
ages, while  it  would  e\'entually  save  the  re- 
lator harmless,  would  not  coerce  the  dis- 
charge of  the  speeific  duty.  And  so  it  is 
here.  This  relator  might  defend  against  an 
indictment  for  carrying  on  his  business  with- 
out paying  the  additional  license  tax  intend- 
ed to  be  imposed  by  this  alleged  statute,  or, 
paying  it  upon  compulsion,  he  might  recover 
back  the  amount  so  paid,  upon  showing  the 
falsification  of  the  journal,  and,  of  conse- 
quence, the  invalidity  of  the  supposed  en- 
actment ;  but  neither  of  these  remedies  would 
be  as  convenient,  beneficial,  and  effective  as 
a  proceeding  by  mandamus,  neither  would 
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put  him  in  statu  quo,  as  that  expression  is 
employed  in  our  decisions,  and  neither  would 
compel  the  expurgation  of  the  journal  by  the 
secretary  of  state.  It  is  plain,  we  think, 
that  those  assignments  of  demurrer  which 
proceed  upon  the  theory  that  the  petition 
discloses  another  adequate  remedy  for  the  re- ' 
lator  are  not  well  taken. 

There  remains  for  consideration  but  one 
question.  It  is,  abstractly,  the  most  im- 
portant in  the  case.  It  is  also  the  most  dif- 
ficult. It  is  whether  the  secretary  of  state 
was  under  a  duty  to  erase  and  expunge  the 
alleged  unauthorized  entries  from  the  house 
journal.  That  he  was  under  such  duty  must 
be  made  to  clearly  appear  before  the  writ 
of  mandamus  will  lie  against  him  in  respect 
of  it.  If  the  duty  exists,  it  is  purely  statu* 
tory.  The  secretary  of  state  has  no  duties 
to  perform  except  those  imposed  upon  him 
by  the  Constitution  and  statutes  of  the 
state.  Mandamus  is  a  conservative,  not  a 
creative,  remedy.  It  enforces  existing  du- 
ties, but  does  not  impose  new  duties.  By  it 
the  officer  may  be  coerced  to  an  act  which  it 
was  his  duty  to  perform  without  it,  but  to 
no  act  as  to  which  he  was  under  no  duty 
before  its  issuance.  And  the  duty  must  be 
clear  upon  the  statute.  The  rule  as  to  the 
duty  and  the  right  to  its  performance  is 
variously,  and  not  always  accurately,  ex- 
pressed in  the  adjudged  cases.  The  right 
must  be  "certain  and  positive."  Beoman  v. 
Lake  County  Bd.  of  PoUoe,  42  Miss.  237. 
The  duty  must  be  "clear,  and  if  there  be 
doubt,  involving  the  necessity  for  litigation," 
the  writ  will  not  lie.  Townes  v.  Nichols,  73 
Me.  515.  There  must  be  "a  specific  legal 
right  and  a  positive  duty."  State  eso  rel. 
Burnett  v.  Burnside,  33  S.  C.  276.  "Duty 
must  be  specifically  enjoined  by  law.'*  Freon 
V.  Carriage  Co,  42  Ohio  St.  30,  51  Am.  Rep. 
794.  Right  "must  be  clearly  established. 
If  right  doubtful,  writ  will  be  refused."  Mo- 
bile d  O.  R,  Co.  V.  People,  132  111.  559. 
"Writ  will  not  issue,  where  there  is  a  sub- 
stantial doubt  of  respondent's  duty."  State 
ex  rel,  Faires  v.  Buhler,  90  Mo.  560.  "Will 
not  be  awarded  when  there  is  a  doubt  of  the 
relator's  right  to  the  relief  sought."  People 
ex  rel.  Wallace  v.  Salomon,  46  111.  415. 
"Duty  must  be  clearly  enjoined  by  law." 
Draper  v.  Noteware,  7  Oal.  276.  "It  must 
be  dearly  commanded  by  law."  Puckett  v. 
White,  22  Tex.  559.  "When  the  legal  right 
is  doubtful,  writ  will  be  denied."  State  ex 
rel.  Myers  v.  Applehy,  25  S.  C.  100.  Issued 
when  there  is  a  failure  to  perform  "plain  of- 
ficial dvLtj"{Maddox  v.  NeaZ,  45  Ark.  121,  55 
Am.  Rep.  540) ,  not  "when  well-founded  doubt 
as  to  the  alleged  duty  arises"  {People  ex  rel. 
Hurd  V.  Johnson,  100  111.  537,  39  Am.  Rep. 
63;  People  ex  rel.  Earless  v.  Hatch,  33  111. 
9).  "Where  the  validity  of  a  judgment  of 
conviction  is  doubtful,  writ  will  not  issue 
to  enforce  it."  Rex  v.  Broderip,  5  Barn.  & 
C.  239 ;  Reg.  v.  Ray,  44  U.  C.  Q.  B.  17.  The 
act  sought  to  be  compelled  must  be  "clearly 
defined  and  enjoined  by  law."  Glasscock  v. 
General  Land  Office  Commissioner,  3  Tex. 
51.     "The  writ  of  mandamus  does  not  lie  to 
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compel  him  [a  oounty  judge]  to  perform  an 
aot  which  the  law  deed  not  specially  enjoin 
upon  him  as  a  duty  resulting  from  his  of- 
fice." State  ex  rel.  Brooks  v.  Napier,  7  Iowa, 
425.  The  duty  must  be  either  imposed  upon 
the  officer  ''by  some  express  enactment,  or 
necessarily  result  from  the  office  he  holds." 
Pond  V.  Farrott,  42  Conn.  13.  Officer  must  be 
**expresslv  authorized  by  law"  to  do  the  act. 
Okisholmy.  McGehee,  41  Ala.  192.  "A  clear 
specific  l^al  right"  to  have  the  act  per- 
formed must  be  shown.  3  Brickall,  Dig.  p. 
625. 

As  we  have  said,  some  of  the  foregoing 
expressions  are  inaccurate  or  misleading.  A 
doubt  that  may  arise  in  the  mind  oi  the 
court  in  matter  of  law,  as  to  the  existence  of 
the  duty,  will  not,  as  some  of  the  cases  seem 
to  hold,  require  or  justify  the  denial  of  the 
writ.  It  is  the  court's  province  and  duty  to 
solve  all  such  doubts,  and  declare  the  duty 
as  it  finds  it  to  be,  after  its  misgivings  as  to 
the  intent  and  meaning  <A  the  statute  in- 
volved, or  as  to  any  ouier  question  of  law, 
have  heea  eliminated.  Substantial  doubt  as 
to  whether  the  facts  of  the  particular  case 
present  the  conditions  upon  which  the  offi- 
cer is  bound  to  act  may,  it  would  seem,  jus- 
tify or  require  a  refusal  of  the  writ.  Of 
course,  the  doubts  of  the  officer  as  to  his 
duty  are  of  no  con£*equence.  State  ex  rel, 
Manix  v.  Torpeti  (Ohio)  1  N.  E.  209.  Again, 
the  duty  need  not  be  "specifically  enjoined" 
or  "expressly  prescribed"  by  law.  The  true 
rule  in  this  connection,  we  apprehend,  is 
that  the  duty  must  be  imposed  in  terms  by 
the  statute,  in  cases  like  the  one  in  hand, 
or  must  result  therefrom  by  fair  and  rea- 
sonable construction  or  interpretaticm.  It 
must  appear  from  the  statute  in  terms  or  by 
fair  implication.  Mobile  d  O.  R,  Co,  v.  Wis- 
dom,  5  Heisk.  125 ;  Brovm  v.  Duane,  60  Hun, 
98;  Hamhleion  v.  Dexter,  89  Mo.  188;  Pond 
V.  Parrott,  42  Conn.  13.  And  the  question 
recurs:  Is  the  act  which  relator  seeks 
through  this  proceeding  to  have  performed 
by  the  secretary  of  state  imposed  as  an  offi- 
cial duty  upon  him,  expressly  or  by  impli- 
cation, by  statute?  The  only  statutes  bear- 
ing upon  the  mivtter  are  embodied  in  §§  2240 
and  1974  of  the  Ckxle,  as  follows: 

"Sec.  2240.  Secretary  of  senate  and  clerk 
of  house  to  file  papers  and  furnish  copy  of 
journal.  Within  forty  days  after  the  ad- 
journment of  any  session  of  the  general  as- 
sembly, the  secretary  of  the  senate  and  the 
clerk  of  the  house  of  representatives  must 
file  and  arrange  the  papers  of  their  respect- 
ive houses  in  the  office  of  the  secretary  of 
state  and  copy  and  deliver  to  the  public 
printer  the  journals  of  their  respective 
houses,  with  proper  indexes  thereto;  and  for 
such  services,  when  performed,  they  shall  re- 
ceive respectively,  the  sum  of  four  hundred 
dollars." 

"Sec.  1974.  Duties  of  secretary  of  state. 
It  is  the  duty  of  the  secretary  of  state  ( 1 ) 
to  keep  the  state  seal,  the  original  statutes 
and  public  records  of  the  state,  the  records 
and  papers  belonging  to  the  general  assem- 
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bly,  keeping  the  papers  of  each  house  sep- 
arate." 

The  duty  alleged  in  the  petition  arises^  if 
at  all,  under  the  section  last  quoted.  The 
duty  by  it  imposed  is  "to  keep  the  records 
and  papers  of  the  general  assembly.*'  Ol^ 
viously,  the  duty  in  question  is  not  specifi- 
cally enjoined  or  expressly  imposed  by  the 
terms  employed  in  the  enactment,  and  coun- 
sel for  appellant  do  not  insist  that  it  is.  If 
said  duty  exists  at  all,  it  must  be  implied 
from  an  interpretation  of  the  phrase  "to 
keep  the  records."  The  legislature  has  not 
said  that  it  shall  be  the  duty  of  the  secre- 
tary of  state  to  erase  unauthorized  matter 
interpc^ated  into  these  reoords,  but  it  has 
said  only  that  he  shall  keep  the  reoords.  Is 
the  duty  to  erase  a  fair  and  just  implication 
from  the  duty  to  keep?  When  the  legisla- 
ture constituted  the  secretary  of  state  the 
custodian  of  a  record  made  by  the  house  of 
representatives,  did  it  thereby  require  him 
to  know  at  all  times  what  that  record  con- 
tained in  its  original  integrity,  so  Uiat  he 
would  know  at  any  given  time  whether  it 
had  been  falsified  by  the  interpolation  of 
spurious  and  unauthorized  entries  upon  it? 
When  the  legislature  laid  upon  him  the  com- 
mand to  preserve  the  reoords  of  the  general 
assembly,  did  it  intend  also  to  command 
him  to  expurgate  from  thoee  records,  or  from 
the  paper  upon  which  they  are  written,  any 
matter  or  entry  he  might  at  any  time  find 
thereon,  which,  according  to  his  belief,  based 
upon  what  he  should  regard  as  the  best  in- 
formation obtainable,  was  not  a  part  of  the 
true  record,  but  had  been  placed  upon  it 
without  authority  of  law?  Did  i^e  law- 
makers intend  tho/t  the  secretary  of  state, 
upon  receiving  an  intimation  that  the  recitr 
al  in  the  house  journal,  that  tiie  speaker  of 
the  house,  in  the  presence  of  the  house,  signed 
a  bill  providing  a  general  revenue  system  for 
the  state,  was  not  in  the  journal  as  it  was 
signed  by  the  speaker  and  clerk  and  deliv- 
ered to  him  for  safe-keeping,  should  ineUtote 
an  inquiry  on  the  point,  and,  upon  being 
assured  b}'  A.  B.  that  this  entry  had  been  in- 
terpolated, and  by  C.  D.  that  it  was  so  writ- 
ten originally,  "should  see  fit  to  believe  the 
statement  of  *A.  B.,  in  preference  to  the  state- 
ment of  C.  D.,  and  should  thereupon  ex- 
punge the  recital,  and  thereby  destroy  the 
important  statute  to  which  it  related,  when 
it  might  well  be,  in  point  of  fact,  that  tiie 
statement  of  G.  D.  was  true,  and  the  yital 
matter  erased  was  part  of  the  true  record? 
Is  any  such  intention  to  be  gotten  by  impli- 
cation from  the  language  of  the  statute? 
We  think  not.  Let  the  phrase  **to  keep"  be 
given  its  broadest  meaning;  let  it  involve 
the  duty  to  preserve,  the  duty  to  prevent 
spoliation,  the  duty  to  prevent  interlinear 
tion,  the  duty  to  prevent  entries  of  any  and 
every  kind  upon  the  record  as  it  comes  to  the 
secretary  of  state,  the  duty  to  bring  back 
the  record  when  it  is  wrongfully  taken  from 
his  office,  the  duty  to  replace  leaves  that 
have  been  torn  from  it  if  he  can  recover 
them,  the  duty  to  blot  out  ink  that  may  be 
splotched  upon  the  writing  so  as  to  render 
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it  illegible;  let  the  duty  to  keep  be  extended 
by  implication  to  oil  these  things,  and  yet 
it  fails  short  of  imposing  upon  the  secretary 
of  state  the  duty  or  conferring  om  him  the 
right,  to  strike  from  this  reoord  any  writing, 
purporting  to  be  part  of  it»  that  may  at  any 
time  appear  upon  it;  for  if  he  has  the  right 
and  it  is  his  duty  to  erase  any  one  entry 
upon  assurance,  more  or  less  certain,  of  its 
falsity,  he  has  the  same  right,  and  is  under 
s,  like  duty  to  expunge  any  other  entry,  or 
any  part  of  what  appears  to  be  the  reoord, 
upon  like  assurance  oi  its  falsity.  He  is  not 
required  by  law,  nor  is  he  supposed  in  fact, 
to  know  what  the  journai  of  the  house  con- 
tains or  does  not  contain,  or  should  contain 
or  should  not  contain.  He  in  fact  cannot 
know.  If  he  is  to  determine  upon  any  means 
of  assurance  that  an  entry  is  improperly 
upon  the  journal,  and  it  is  his  duty  upon 
such  determination  to  erase  suoh  entry,  it 
must  also  be  upon  him  to  determine,  upon 
any  other  means  of  assurance  that  is  satis- 
factory to  him,  that  an  entry  has  been  in- 
terpolated, and  he  is  also  under  a  duty  to 
«rase  such  entry.  If  by  the  evidence  of  his 
own  senses  he  nmy  deteimine  that  an  entry 
appearing  on  the  record  is  an  unauthorized 
interpolation,  and  is  thereupon  in  duty 
t>ound  to  erase  it,  he  may  in  like  manner  de- 
teTmine,  upon  the  evidence  of  the  senses  of 
another,  conveyed  to  him  by  statements  he 
feels  justified  in  relying  on,  that  a  part  of 
the  journal  is  an  unauthorized  interpolation, 
and  thereupon  it  would  be  his  duty  to  ex- 
punge it  And  so  there  may  be  conflicting 
assurances  as  to  whether  a  given  entry  is 
false  and  foreign,  or  true  and  original ;  and, 
if  he  is  under  any  duty  of  expurgation  in 
the  premises,  he  must  assume  to  find  the 
truth  between  such  contradictory  statements 
as  best  be  may,  and  erase  the  entry  in  ques- 
tion, if  he  is  led  to  believe  that  it  does  not 
belong  in  the  record.  And  he  may  be  entire- 
ly mistaken  and  misled  in  eaeh  of  the  in- 
stances supposed.  His  own  senses  may  de- 
ceive him.  The  senses  of  another  may  de- 
ceive that  other,  or  that  other  may  intention- 
ally or  otherwise  misrepresent  the  fact  to 
him.  And,  where  there  are  the  conflieting 
statements  of  two,  ho  may  rely  upon  the 
false  statement  and  discredit  the  true  one. 
And  what  would  be  the  result?  A  solemn 
and  true  record  would  be  destroyed,  beyond 
recovery  or  substitution,  and  the  most  im- 
portant, formal,  and  constitutional  exercise 
of  power  by  one  of  the  great  departments 
of  government,  resulting  in  statutes  of  the 
highest  moment  to  the  commonwealth,  in- 
volving, it  may  be,  the  life,  liberty,  and 
property  of  the  citizen,  would  go  for  naught. 
This  would  not  be  "to  keep  the  records  of 
the  general  assembly,"  but  to  destroy  them. 
And  all  this  by  the  purely  ministerial  officer, 
who  is  charged  with  their  preservation,  act- 
ing eso  partCy  or,  rather,  upon  his  own  mo- 
tion, without  power  to  examine  witnesses  or 
even  to  receive  affidavits,  while  the  courts, 
whose  businees  it  must  be  to  determine,  up- 
on proper  presentation,  what  does  consU- 
tute  the  records  of  the  general  assembly,  are 
45  L.  R.  A. 


not  invoked,  and  may  be  powerless  to  season- 
ably interfere  to  preserve  those  records  from 
spoliation.  It  is  no  anawer  to  say  that  in 
the  case  at  bar  the  court  is  to  determine 
whether  there  is  an  interpolation  in  the 
house  journal,  and  in  what  it  consisted,  and 
order  its  expurgation  if  it  is  found  to  be  un- 
authorized. The  court  in  this  proceeding 
can  only  do  that  after  determining  that  it 
was  the  secretary  of  state's  duty,  in  the  ab- 
sence of  all  action  by  any  oourt,  to  have  so 
determined  and  thereupon  proceeded  to  erase 
the  alleged  foreign  matter;  and  the  oourt 
cannot  so  adjudge  in  this  instanx»  without 
affirming  for  all  time  the  power  and  duty 
of  that  officer  to  pass  upon  what  these  rec- 
ords contain,  and  to  expunge  all  that  he  finds 
in  them  which  he  thinks  does  not  belong 
there.  Nor  is  it  any  answer  to  the  views 
we  entertain,  nor  to  their  application  in  the 
case  at  its  present  stage,  to  say  that  this  is 
an  appeal  from  a  judgment  on  demurrer  to 
the  petition  and  alterna/tive  writ,  that  the 
demurrer  admits  the  facts  alleged  in  the  peti- 
tion, and  that  we  must  assume  the  verity  of 
those  allegations.  This  ie  mere  sticking  in 
the  bark.  The  question  presented  is  not 
whether  the  averments  of  the  petition  are 
true,  but  whether,  conceding  their  truth,  the 
secretary  of  state  was  under  a  duty  to  ex- 
punge these  entries.  We  say  he  was  not» 
because  such  duty  would  be  so  fraught  with 
and  productive  of  evil,  in  the  way  of  the  s-po- 
liation  and  mutilation  of  the  very  reoord 
which  the  legislature  has  charged  the  secre- 
tary of  state  safely  to  keep  and  preserve,  or, 
at  the  very  best,  so  subject  it  to  imminent 
risks  of  destruction,  as  that  the  lawmakers 
could  not  have  intended  to  have  imposed  it, 
— could  not  while  expressly  providing  for 
preservation,  have  intended  to  afford  oppor- 
tunity and  occasion  for  destruction, — and 
an  implication  will  not  be  allowed  which  is 
not  only  not  in  line  with  the  expressed  in- 
tent, but  offers  a  means  of  defeating  that  in- 
tent A  duty  which  puts  it  in  the  power  of 
a  miiusteriai  officer,  without  adversary  pro> 
oeedings,  without  notice  to  anybody,  without 
record  of  his  acts,  and  without  his  proceed- 
ings being  subject  to  review,  to  change, 
amend,  anidi  destroy  public  records  of  the 
most  vital  importance  to  the  state  and  to  its 
citizens,  cannot  be  implied  from  the  imposi- 
tion upon  him  of  the  duty  to  safely  keep  and 
preser\'e  those  records.  A  power  to  thus  de- 
stroy, even  with  the  honest  intent  to  pre- 
serve, cannot  be  implied  from  a  duty  to  keep, 
guard,  and  protect.  And  this  is  our  conclu- 
sion.— that  from  the  statute  which  requires 
the  secretary  of  state  to  keep  the  house  jour- 
nal after  it  has  been  delivered  into  his  cus- 
tody by  the  clerk  of  the  house,  there  is  no 
implication  of  a  duty  or  right  in  him  to  erase 
and  expnnp^e  any  entry  that  he  may  at  any 
time  find  in  that  journal,  or  upon  the  mar- 
gin of  the  paper  upon  which  it  is  written 
down,  and  that  officer  has  no  such  right,  nor 
is  he  under  any  such  duty. 

We  have  been  at  some  pains  in  the  exami- 
nation of  authorities  with  reference  to  this 
case.     We   believe   there  are  none   directly 
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upon  the  point  last  discussed,  or  upon  any 
really  analogous  question.  There  are  dicta 
on  a  somewhat  similar  question  in  the  case 
of  Wise  V.  Bigger,  79  Va.  269,  opposed  to  the 
view  we  have  adopted,  and  in  the  case  of 
Clough  V.  Curtis,  134  U.  S.  361,  33  L.  ed. 
945,  in  line  with  the  doctrine  we  have  de- 
clared. The  well-considered  case  of  Legg  v. 
AnnapoUs,  42  Md.  203,  is  interesting  and 
instructive  on  the  subject  of  the  authentica- 
tion) etc.,  of  statutes,  as  is  the  elaborately 


considered  case  of  People  eso  rel.  HarlcBs  ▼. 
Hatch,  33  111.  U,  on  the  general  subject  of 
mandamus  to  public  officers.  But  neither 
the  dicta  in  the  cases  first  named,  nor  the 
decisions  in  the  latter  two,  nor  any  otJher 
adjudged  case  has  been  of  any  direct  assist- 
ance in  the  consideration  of  the  main  point 
in  this  case. 

The  record  presents  no  error,  and  the 
judgment  cf  the  City  Court  must  be  af- 
firmed. 
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Re  Estate    of    George    H.    NEW^IAN,  De- 
ceased. 
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%•  The  commiMsion  of  bigamy-  by  a 
'vroman  and  her  administration  as  widow 
upon  the  estate  of  the  second  husband  will 
not  deprive  her  of  the  right  to  administer 
as  widow  upon  the  estate  o<f  the  first  hus- 
band, where  after  the  death  of  the  second 
husband  she  resumes  her  relations  with  the 
first  one. 

2.  A  decree  of  a  probate  court  adjnds- 
Inip  A  person  to  be  the  'vridoir  of  a  de- 
cedent and  entitled  to  administer  on  his  es- 
tate is  not  conclusive  in  another  state  that 
she  was  not  at  the  time  the  wife  of  another 
person  upon  whose  estate  she  claims  to  ad- 
minister as  widow. 

8.  The  lafv  of  one  state  declaring  that 
cohabitation  for  a  period  of  years  is  proof 
of  marriage  is  not  effective  in  another  state 
to  dissolve  a  former  marriage  of  one  of  the 
parties  to  a  person  residing  there. 

4.  A  'vroman  -who  soes  to  the  state 
"vrhere  her  husband  died  leaving  prop- 
erty, solely  because  of  that  -fact,  but  who 
forms  the  Intention  of  remaining  and  mak- 
ing her  future  home  there,  is  a  resident  of 
that  state  within  the  meaning  of  the  laws 
limiting  the  right  of  administration  to  resi- 
dents. 

5.  Laok  of  intesrltx  i^ithln  the  mean- 
inflT  of  a  statute  defining  the  qualifications 
of  administrators  is  not  shown  by  the  fact 
that  the  applicant  has  been  an  unfaithful 
wife   and  violated  her  marital  obligation. 

6.  Lettem  pmaalns  between  a  man  and 
hi«  TFife,  who  has  been  guilty  of  bigamy, 
are  admissible  upon  the  question  of  her  right 
to  administer  upon  his  estate. 

(June  6,  1899.) 

APPEAL  by  L.  M.  Cutting  from  an  order 
of  the  Superior  Court  for  Contra  Costa 
County  granting  letters  of  administration 
upon  the  estate  of  George  H.  Newman,  de- 
ceased, to  Rose  A.  Newman  his  alleged  wife. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 
Messrs.  Minor  Sc  Ashley,  for  appellant: 
Rose  A.  Newman  is  not  a  bona  fide  resident 
of  California. 

Note. — For  conclusiveness  of  probate  as  res 
judicata,  see  Sly  v.  Hunt  (Mass.)  21  L.  R.  A. 
680.  and  note;  also  Springer  v.  Shavender  (N. 
C.)   33  L.  R.  A.   772. 
4.5  L.  R.  A. 


Rose  A.  Newman's  want  of  integrity  is 
apparent  from  the  record. 

Integrity  is  unimpaired  morality;  sound- 
ness of  moral  principle  and  character;  en- 
tire uprightness  or  fidelity. 

3  Century  Dictionary,  3131. 

Rose  A.  Newman  is  not  such  a  surviyiiig 
wife  of  George  H.  Newman,  deceased,  as  § 
1365  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia contemplates  shall  be  entitled  to  suc- 
ceed to  his  personal  estate. 

The  question  of  her  right  to  inherit  is 
necessarily  involved  in  her  application  for 
letters. 

Re  Davis,  106  Cal.  453;  Howell  v.  Budd^ 
91  Cal.  342;  Re  Cannody,  88  Cal.  616;  Pico's 
Estate,  56  Cal.  413. 

In  this  respect  a  widow  occupies  a  posi- 
tion no  different  from  that  of  any  other  rela- 
tive. 

She  may  remain  the  widow  of  the  deceased^ 
and  yet  not  be  entitled  to  succeed  to  his  per- 
sonal estate  and  to  letters  of  administration 
thereon. 

Re  Davis,  106  Cal.  453;  Re  Eggers,  114 
Cal.  464. 

She  could  by  express  agreement  have 
waived  her  right  to  share  in  decedent's  es- 
tate, or  to  receive  a  homestead  therefrom, 
while  remaining  his  wife,  and  becoming  his 
widow. 

Re  Davis,  106  Cal.  456;  Wickersham  v. 
Comerford,  96  Cal.  433;  Re  Noah,  73  Gal. 
583,  88  Cal.  468;  Dutton  v.  Dutton,  30  Ind. 
454. 

What  executed  express  agreement  could 
there  be  which  would  appeal  to  the  court, 
to  justice,  as  strongly  as  the  facts  shown  by 
this  record? 

The  wife  who  leaves  her  husband  and  re- 
nounces all  conjugal  intercourse  a  consider- 
able time  before  his  death  is  not  such  a 
widow  after  his  death  as  is  entitled  to  ad- 
minister upon  his  estate. 

Arthur  v.  Israel,  15  Colo.  147,  10  L.  R.  A. 
693;  Re  Davis,  106  Cal.  456;  Prater  v. 
Prater,  87  Tenn.  78;  Re  Noah,  88  CaL  468, 
73  Cal.  589;  Richeson  v.  Simmons,  47  Mo. 
20:  Odiome*s  Appeal,  54  Pa.  175,  93  Am. 
Dec.  683. 

No  one  shall  be  permitted  to  profit  by  his 
own  fraud,  or  to  take  advantage  of  his  own 
wrong,  or  to  found  any  claim  upon  his  in- 
iquity, or  to  acquire  property  by  his  own 
crime. 
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Riggs  v.  Palmer,  115  N.  Y.  506,  5  L.  R. 
A.  340 ;  People  ex  rel.  Onondaga  County  8av. 
Bank  v.  Butler,  147  N.  Y.  169;  Harris  v. 
Webster,  58  N.  H.  481;  Clough  v.  Russell, 
^6  N.  H.  279;  Cross  v.  Cross,  58  N.  H.  373. 

A  perfected  negotiation^  or  treaty  of  mar- 
riage, is  undoubtedly  a  civil  contract,  but 
it  is  also  a  civil  institution  in  which  society 
has  an  interest;  the  evil  oonsequenoes  of 
too  great  restriction  upon  it  having  some- 
times induced  the  legislative  authorities  to 
modify  its  regulations,  and  the  judicial  to 
•admit  certain  exceptions  in  relation  to  it. 

Clark  V.  Clark,  10  N.  H.  380,  34  Am.  Dec. 
165;  Pidgin  v.  Cram,  8  N.  H.  350;  Allen  v. 
Aldrich,  29  N.  H.  63 ;  Cogswell  v.  Tihbetts, 
3  N.  H.  41. 

Under  the  law  of  New  Hampshire,  Rose  A. 
Newman  must  be  deemed  to  have  been  legal- 
ly married  to  J.  Warren  Golburn,  and  hence 
to  be  his  widow. 

Emerson  v.  ShaWj  56  N.  H.  418. 

The  judgment  of  the  court  of  probate  of 
New  Hampshire  adjudging  Rose  Ann  New- 
man to  be  th«  widow  of  J.  Warren  Golburn 
•cannot  be  questioned. 

Kearney  v.  Kearney,  72  Cal.  692;  State  v. 
McOlynn,  20  Cal.  263,  81  Am.  Dec.  118;  Re 
Griffith,  84  Cal.  107;  Ions  v.  Harbison,  112 
Cal.  268;  Code  Civ.  Proc.  1908;  Re  Burton, 
93  Cal.  459;  Burris  ▼.  Kennedy,  108  Gal. 
^31;  MerHll  v.  Harris,  26  N.  H.  142,  57  Am. 
Dec.  360;  Kimball  v.  Fisk,  39  N.  H.  110,  76 
Am.  Dec.  217;  Lucas  v.  Todd,  28  Cal.  182; 
Mather  v.  Bennett,  21  N.  H.  202;  Jones  ▼. 
Ohase,  55  N.  H.  236. 

The  effect  in  California  of  the  New  Hamp- 
shire judicial  record  in  the  estate  of  Golburn 
is  the  same  as  in  the  eastern  state. 

Code  Civ.  Proc.  §  1913;  Caujolle  v.  Ferrie, 
13  Wall.  465,  470,  472,  20  L.  ed.  607,  610, 
^11. 

The  grant  of  letters  upon  the  estate  of 
Colburn  to  Rose  Ann  Golburn  cannot  be  ques- 
tioned. 

8 teams  v.  Wright,  51  N.  H.  600;  Jones 
V.  Chase,  55  N.  H.  234;  Dublin  v.  Chad- 
bourn,  16  Mass.  433. 

The  allegation  in  Rose  A.  Newman's  pe- 
tition for  letters  in  New  Hampshire  that  she 
was  the  widow  of  Colburn  was  indispensable. 
It  was  a  fact  upon  which  the  authority  of 
the  court  to  make  the  decrees  depended. 

Gordon  v.  Cordon,  56  N.  H.  399;  Haynes 
v.  Meeks,  20  Cal.  288. 

It  was  a  positive  averment  which  she  can- 
not dispute. 

Brusie  v.  Gates,  96  Cal.  265;  Hatch  v. 
Partridge,  35  N.  H.  148. 

And  her  account  is  her  statement  under 
oath. 

CooA;  V.  Brown,  34  N.  H.  460. 

Her  appointment  as  the  administratrix  of 
the  estate  of  J.  Warren  Colburn  is  a  judg- 
ment, and  cannot  be  attacked  collaterally, 
just  as  the  appointment  of  a  guardian  is  a 
judgment. 

Hodgdon  v.  Southern  P.  R.  Co.  75  Gal. 
642;  Tebbets  v.  Tilton,  24  N.  H.  120;  Steams 
V.  Wright,  61  N.  H.  600;  Blanchard  v.  Web- 
ster, 62  N.  H.  468;  Simmotis  v.  Chodell,  63 
N.  H.  459;  Cross  v.  Brown,  61  N.  H.  486; 
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Boody  V.  Emerson,  17  N.  H.  577 ;  Turner  v. 
Billagram,  2  Cal.  620;  Poplin  v.  Hawke,  8 
N.  H.  124;  Spofford  v.  Smith,  69  N.  H.  366. 

By  accepting  the  appointment  and  the  es- 
tate of  Golburn,  Mrs.  Newman  is  forever  es- 
topped by  the  record  of  the  court  of  pro- 
bate from  questioning  her  status  as  the  wid- 
ow of  Colburn. 

Foso  V.  Minor,  32  Cal.  Ill,  91  Am.  Dec. 
666;  Shaw  v.  Abbott,  61  N.  H.  254;  Walker 
V.  Laighton,  31  N.  H.  Ill;  Hamblett  v. 
Hamblett,  6  N.  H.  333 ;  Holt  v.  Rice,  64  N. 
H.  308,  20  Am.  Rep.  138;  Ashuelot  R.  Co, 
V.  Elliot,  57  N.  H.  397;  Shaw  v.  Abbott,  61 
N.  H.  254;  Hatch  v.  Partridge,  35  N.  H. 
148;  Boody  v.  Emerson,  17  N.  H.  577;  Cross 
V.  Brown,  61  N.  H.  489;  Zoellner  v.  Zoellner, 
46  Mich.  511;  Denver  City  Irrigation  d  Wa- 
ter Co.  V.  Middaugh,  12  Colo.  434;  Duif  v. 
Wynkoop,  74  Pa.  300;  Baily  v.  Baily,  44 
Pa.  274;  Ellis  v.  White,  61  Iowa,  644;  Gar 
ner  v.  Garner,  38  Ind.  139;  Sedlak  v.  Sed 
lak,  14  Or.  540;  Tum,er  v.  Billagram,  2  Cal 
520;  Fox  V.  Minor,  32  Cal.  112,  91  Am.  Dec 
566;  Curtis  v.  Underwood,  101  Cal.  661;  El 
liott  V.  Wohlfrom,  65  Cal.  384;  Valentine 
V.  Mahoney,  37  Gal.  389;  Arnold  v.  Kahn, 
67  Cal.  472;  Reis  v.  Lav)rence,  63  Cal.  129, 
49  Am.  Rep.  83. 

The  husband,  who  has  causelessly  desert- 
ed his  wife,  may  in  good  faith  seek  a  recon- 
ciliation, and  if  the  wife,  under  such  cir- 
cumstances, refuses  to  live  with  him  again 
without  good  cause,  she  becomes  from  that 
time  the  party  in  the  wrong,  and  has  no 
longer  any  authority  to  pledge  his  credit, 
even  for  necessaries,  more  than  she  would 
have  had  if  she  had  herself  originally  left 
him  without  cause. 

Walker  v.  Laighton,  31  N.  H.  111. 

Messrs.  Hartley^  A  Abbott  and  W.  S. 
Tinning,  for  respondent  Newman : 

Rose  A.  Newman  was  the  innocent  party, 
and  Newman  had  abandoned  her. 

Grieve's  Estate,  166  Pa.  126. 

The  "simplest  principles  of  justice"  re- 
quire that  Rose  A.  Newman  should  receive 
such  poor  amends  as  can  be  made  to  her  out 
of  the  estate  of  the  deceased,  for  her  years  of 
abandonment,  disappointment,  and  unre- 
quited affection,  aiid  her  ruined  life,  of 
which  he  was  the  voluntary  cause. 

Reel  V.  Elder,  62  Pa.  316;  Graham  v.  Law, 
6  U.  C.  C.  P.  310;  Shaffer  v.  Richardson,  27 
Ind.  122 ;  Cogswell  v.  Tibbetts,  3  N.  H.  41 ; 
1  Bishop,  Marr.  Div.  &  Sep.  ed.  1891,  §  1521; 
Lies  V.  De  Diablar,  12  Cal.  328. 

The  forfeiture  of  dower  for  adultery  is 
of  statutory  origin,  and  did  not  arise  from 
judicial  legislation  on  the  grounds  of  pub- 
lic policy. 

Reel  V.  Elder,  62  Pa.  316;  Cogswell  v. 
Tibbetts,  3  N.  H.  42;  1  Bishop,  Marr.  Div. 
&  Sep.  §§  1617-1520;  Owens  v.  Owens,  100 
N.  C.  242. 

The  reasoning  of  the  case  of  Riggs  v.  Pal- 
mer, 115  N.  Y.  606,  has  not  been  generally 
approved  or  followed. 

Shellenberger  v.  Ransom,  41  Neb.  631,  25 
L.  R.  A.  564;  Carpenter's  Estate,  170  Pa. 
203,  29  L.  R.  A.  145;  Re  Ingram,  78  Oal. 
686;  Black  v.  Tricker,  59  Pa.  13;  D*Arros*9 
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Appeal,  89  Pa.  51;  Cremer's  Estate,  12 
Phila.  153;  Jewell  v.  Jewell,  1  How.  220,  11 
L.  ed.  108;  Gaines  v.  Belf,  12  How.  473,  13  L. 
ed.  1071;  lie  James,  99  Cal.  375. 

The  marriage  to  Colburn  was  absolutely 
void>  and  could  not  be  validated  by  any  sub^ 
sequent  cohabitation  while  Newman  was 
still  living. 

Emerson  v.  Shaw,  56  N.  H.  418;  1  Bishop, 
Marr.  Div.  &  Sep.  §  258;  Mountholly  v. 
Andaver,  11  Vt.  226,  34  Am.  Dec.  685;  Pat- 
terson V.  Oaines,  6  How.  550,  12  L.  ed.  553; 
Blossom  V.  Barrett,  37  N.  Y.  434,  97  Am. 
Dec.  747 ;  Fenton  v.  Reed,  4  Johns.  52,  4  Am. 
Dec.  244;  Gathings  v.  Williams,  27  N.  C.  (6 
Ired.  L.)  487,  44  Am.  Dec.  49;  Williams  v. 
WiUiams,  63  Wis.  58,  53  Am.  Rep.  253; 
Dunharton  v.  Franklin,  19  N.  H.  264. 

The  statute  of  New  Hampshire  was  in- 
tended to  apply  only  to  persons  who  are 
legally  competent  to  contract  marriage,  for 
the  purpose  of  validating  a  union  that  has 
not  been  solemnized  in  the  manner  pre- 
scribed by  law. 

Emerson  v.  Shaw,  66  N.  H.  418. 

Judgments  and  orders  of  the  probate 
court  are  conclusive  only  between  the  same 
parties  and  their  privies  litigating  in  rela- 
tion to  the  same  subject-matter. 

Howell  V.  Budd,  91  Cal.  350;  Greenl.  Ev. 
I  65;  Caujolle  v.  Ferrie,  13  Wall.  465,  20  L. 
ed.  607. 

Letters  of  administration  are  not  even 
prima  facie  evidence  of  death. 

Carroll  v.  Carroll,  60  N.  Y.  121,  19  Am. 
Rep.  144;  Mutual  Ben,  L.  Ins,  Co.  v.  Tis- 
dale,  91  U.  S.  238,  23  L.  ed.  314;  English  v. 
Murray,  13  Tex.  366;  Brigham  v.  Fayer- 
toeater,  140  Mass.  411;  Williams  v.  Will- 
iams, 63  Wis.  58,  53  Am.  Rep.  253;  Parsons 
V.  Copeland,  33  Me.  370,  54  Am.  Dec.  628; 
Wetland  Canal  Co,  v.  Hathaway,  8  Wend. 
480,  24  Am.  Dec.  61 ;  Williams  v.  Williams, 
3  Barb.  Ch.  628;  Gill  v.  Read,  6  R.  I.  343, 
73  Am.  Dec.  73. 

Admissions  of  record  may  be  explained 
by  parol. 

Parks  V.  Mosher,  71  Me.  307;  Muller  v. 
Pondir,  65  N.  Y.  335,  14  Am.  Rep.  259; 
Baker  v.  Union  Mut.  L.  Ins.  Co.  43  N.  Y. 
289;  Otis  v.  Sill,  8  Barb.  108;  Williams  y. 
Williams,  63  Wis.  58,  53  Am.  Rep.  253. 

The  estoppel  against  the  appellant  aris- 
injr  from  Newman's  conduct  in  recognizing 
the  marriage  relation  after  knowledge  of 
the  facts  overcomes  the  effect  of  any  admis- 
sion she  may  have  made  as  to  being  the  wife 
or  widow  of  Colburn. 

Bigelow,  Estoppel,  360;  Page  v.  Smith,  13 
Or.  410. 

Mr.  R.  H.  Latimer  for  respondent  Gun- 
ter. 

Per  Curiam  t 

This  is  a  contest  for  letters  of  administra- 
tion. There  were  three  petitioners— -the 
public  administrator,  L.  M.  Cutting,  a 
cousin  of  the  deceased,  and  Rose  A.  Newman, 
widow  of  deceased.  Letters  were  granted  to 
the  widow,  and  Cutting  appeals. 

Rose  A.  Newman  and  the  deceased  inter- 
married in  New  Hampshire,  November,  1856. 
46  L.  R.  A. 


He  was  then  nineteen  years  of  age,  and  she 
was  sixteen.  Within  a  very  short  time 
after  the  marriage  he  came  with  his  father 
to  California.  There  was,  however,  no  de- 
sertion, as  the  parties  continued  to  corre- 
spond at  least  up  to  1862,  recognizing  in  all 
their  letters  their  marital  relation.  He  did 
not  prosper  in  California^  but  oocaaioaially 
sent  her  small  sums  of  money.  In  1864  ahe, 
knowing  that  her  husband  was  still  alive, 
and  that  he  had  not  deserted  her,  and  al- 
though, as  she  testified,  she  received  a  let- 
ter from  him  about  a  year  before,  went 
through  the  forms  of  marriage  with  one  Col- 
burn. She  continued  to  live  with  Colburn 
in  this  adulterous  and  criminal  relation  for 
fifteen  years,  when  Colburn  died.  She  had 
a  daughter  by  this  bigamous  union,  bom  in 
1866.  Colburn  left  an  estate,  which  ap- 
parently went  to  the  child  and  petitioner^ 
as  his  widow,  administered  upon  it,  and  re- 
ceived an  allowance  from  the  estate  as  his 
widow.  In  1883,  petitioner,  having  heard 
that  her  husband  was  still  alive,  had  the 
hardihood  to  write  to  him/  and  he,  in  igno- 
rance of  her  criminal  career,  at  ooce  re- 
sponded, recognizing  his  marital  obliga- 
tions. In  this  letter  he  said:  "1  was  sur- 
prised to  hear  from  you  after  waiting  so 
long  for  an  answer  to  my  last  letter  [about 
twenty  years].  I  sent  you  some  money  to 
come  out  here  on,  and  never  got  any  answer. 
I  have  l«een  looking  for  you  ever  since.  Yoa 
could  have  found  out  that  I  was  here  if  you 
had  written  to  me,  instead  of  to  the  post- 
master. .  •  •  Why  did  you  not  wrHe 
before,  and  let  me  Imow  that  you  wanted 
help?  I  would  have  helped  you.  I  wish 
you  had  come  out  here  when  I  sent  for  you. 
I  think  it  would  have  been  better  for  you  if 
you  had.  .  .  .  Write  and  let  me  know  if 
you  received  that  money  I  sent  you  to  come 
out  on;  if  so,  why  you  did  not  come.  I  be- 
lieve it  was  in  1864.  Inclosed  you  will  find 
$10,"  etc.  It  is  evident  that  he  had  never 
had  any  thought  of  deserting  her,  and,  on- 
suspicious  of  wrong  on  her  part,  sent  her 
money  while  she  was  living  in  adultery  with 
Colburn.  After  this  letter  they  continued 
to  correspond  for  about  nine  years.  She 
says  that  she  informed  him  by  letter  of  her 
bi<rnTnoiiR  marria«?e,  but  his  letters,  put  in 
evidence  by  her,  disclose  no  such  knowledge, 
b'lnaliy,  about  1892,  Newman  ceased  to 
write,  but  why  is  not  made  to  appear.  New- 
man died  intestate  in  the  county  of  Contra 
Costa  on  the  24th  day  of  NQvember,  1897, 
leaving  an  estate  in  said  county.  The  or- 
der made  awarding  letters  of  administration 
to  Rose  A.  Ne^Tuan  is  attacked  upon  vari- 
ous grounds:  First:  It  is  denied  that  she 
has  the  rights  of  a  widow  in  the  estate  of 
Newman.  The  marriage  is  not  denied,  nor 
is  it  claimed  that  thA  parties  were  ever  di- 
vorced; but  it  is  argued  that  in  some  way 
she  is  estopped  by  her  commission  of  the 
crime  of  bigamy  and  her  passing  for  fifteen 
years  as  the  wife  of  another,  having  a 
daughter  born  of  this  criminal  union,  her  ad- 
ministering upon  Colbum's  estate,  claim- 
ing the  right  so  to  do  as  his  widow,  and  her 
utter  disregard   of   her   marital    duties   to> 
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Newman  for  some  twenty  years,  and  espe- 
cially by  the  decree  of  the  probate  court  of 
New  Hampshire,  adjudging  her  to  be  the 
widow  of  Col  burn.  That  she  was  an  un- 
faithful wife  must  be  admitted.  She  tes- 
tified that  she  married  Colburn,  knowing 
that  her  husband  was  living,  and  that  she 
had  received  a  letter  from  him  about  one 
year  before  her  marriage.  She  knew  she 
had  not  been  divorced,  and  she  also  knew 
that  her  husband  had  not  deserted  her. 
But  the  statute  does  not  make  adultery  on 
the  part  of  the  wife,  of  itself,  a  forfeiture  of 
niarital  rights.  It  only  authorizes  a  di- 
vorce. It  might  be  a  good  law  to  ordain 
that  when  one  spouse  has  committed  big- 
amy all  rights  with  reference  to  the  es- 
tate of  the  other  are  forfeited;  but  there  is 
no  such  law.  There  are  cases  in  which  it 
has  been  held  that,  when  a  wife  leaves  her 
husband  and  renounces  conjugal  obliga- 
tions before  his  death,  she  cannot  be  such  a 
widow  as  was  contemplated  by  the  legisla- 
ture when  it  provided  for  her  rights  in  ref- 
erence to  the  husband's  estate.  0diome*8 
Appeal,  54  Pa.  175,  93  Am.  Dec.  683.  By 
the  bigamous  marriage,  it  might  be  held 
that  the  petitioner  renounced  her  conjugal 
obligations;  but,  after  the  bigamous  spouse 
was  dead,  she  resumed  her  relations  with 
Newman,  who  continued  to  recognize  the 
relation,  apparently  even  after  knowledge 
of  the  facts.  Suppose  she  had,  in  response 
to  his  letters,  come  to  California,  and  they 
had  lived  together  as  husband  and  wife, 
oould  her  rights  as  a  widow  have  been  de- 
nied, erven  though  it  were  proved  that  he 
was  kept  in  utter  ignorance  of  her  delin- 
quency? Of  course  not.  The  rights  of  a 
widow  in  the  estate  of  her  husband  cannot 
be  questioned  on  the  claim  that  during  the 
life  of  her  husband  she  was  unfaithful  to 
her  vows. 

The  case  of  Arthur  ▼.  Israel,  15  Colo. 
147,  10  L.  R.  A.  693,  was  a  hard  case,  and 
perhaps  was  well  disposed  of.  There  is 
nothing  in  it  which  has  any  bearing  upon 
this  case.  The  matter  of  succession  is 
purely  statutory,  and  it  would  be  better  for 
the  legislature  to  provide  for  such  cases, 
which  may  arise  anywhere,  rather  than  put 
the  court  to  the  necessity  of  such  logic  to 
do  justice. 

It  is  contended  that  the  decree  of  the  pro- 
bate court  of  New  Hampshire,  adjudging 
that  petitioner  was  the  widow  of  Colburn, 
is  conclusive  that  she  was  not  the  wife  of 
Newman.  Had  she  died  in  New  Hampshire, 
leaving  an  estate,  such  decree  could  not 
have  barred  Newman;  therefore  it  oould 
not  estop  her.  A  probate  decree,  according 
to  our  rulings,  is  in  rem,  and  concludes  all 
the  world  as  to  the  succession.  The  mar- 
riage relation  of  Newman  and  wife  was  not 
the  rea  before  the  court  in  that  proceeding. 
The  law  of  New  Hampshire  declaring  that 
cohabitation  for  a  period  of  years  is  proof 
that  the  parties  so  cohabiting  were  married 
is  cited,  and  it  is  contended  that  petitioner 
so  cohabited  with  Col  bum,  and  therefore 
was  his  lawful  wife,  and  could  not  also  have 
been  Newman's.  The  laws  of  New  Hamp- 
45  L.  R.  A. 


shire  can  dedare  how  marriage  shall  be 
entered  iikto  there,  but  th^  assume  that 
the  parties  are  competent  to  marry.  But 
if  this  were  not  so,  and  the  laws  of  New 
Hampshire  authorized  married  people  to 
marry  again  in  that  state,  such  marriage 
would  not  be  recognized  here  as  a  dissolu- 
tion of  the  former  marriage. 

It  is  contended  that  petitioner  was  not  a 
resident  of  California,  and  therefore  wa» 
not  entitled  to  letters.  She  testified  that 
she  came  to  this  state  because  her  husband 
left  an  estate  here;  that,  if  he  had  not  left 
such  estate,  she  would  not  have  come,  but 
that,  being  here,  it  was  her  intention  to  re- 
main and  make  this  her  future  home.  The 
court  found  in  her  favor.  Her  intention 
constituted  the  material  issue,  and  there 
certainly  was  evidence  to  support  the  find- 
ing. The  difference  between  this  case  and 
the  case  of  Re  Donovan,  104  Cal.  623,  ifi  that 
there  the  court  found  against  the  petitioner 
as  to  the  fact.  In  each  case  this  court 
must  abide  the  conclusion.  It  is  said  that 
the  evidence  shows  that  the  petitioner  lacks 
integrity,  and  therefore  should  not  have 
been  appointed.  She  was  shown  to  have 
been  an  unfaithful  wife,  and  to  have  violat- 
ed her  marital  obligation,  but  that  does  not 
tend  to  show  lack  of  integrity,  within  the 
meaning  of  the  statute*  Be  Bauquier,  88 
Cal.  302. 

We  think  the  letters  passing  between  the 
husband  and  wife  were  properly  received  in 
evidence. 

Order  affirmed. 


PEOPLE  of  the  State  of  California,  Reapt., 

V. 

Frank  A.  LEWIS,  Appt. 


( 


Cal. 


) 


1.  Tbe  Mnpreme  «oart  lia«  no  Jnrlsdlc- 
lion  of  criminal  cases  on  questions  of  fact. 

2.  "Wliere  a  defendant  in  a  criminal 
ca«e,  instead  of  MubmittinK  the  case 
upon  the  evidence  of  the  prosecution  which 
is  lacking  apon  some  essential  Issue,  Intro- 
duces  his  own  evidence,  the  court  may  on  Just 
terms  allow  the  defect  to  be  supplied  at  any 
time  before  the  final  submission  of  the  case. 

8.  Clnestlona  of  law  In  regard  to  the  legal 
sufficiency  of  the  evidence  to  sustain  a  ver- 
dict In  a  criminal  case  may  be  presented  by 
motion  for  new  trial,  which  may  be  reviewed 
by  the  supreme  court. 

4.  That  one  dylns  from  a  -vronnd  ia 
induced  by  the  pain,   by  remorse,  or  a 

XoTE. — The  decision  in  the  above  case  as  to 
the  eflfect  of  suicide  by  a  person  mortally 
wounded  on  a  liability  for  homicide  seems  to 
be  a  novel  one. 

As  to  the  proximate  cause  of  death,  see  also 
Cincinnati.  I.  St.  L.  &  C.  R.  Co.  v.  Cooper 
(Ind.)  6  L.  R.  A.  241;  Thompson  v.  Louisville 
ft  N.  R.  Co.  (Ala.)  11  L.  R.  A.  146;  Cincinnati. 
n.  &  D.  R.  Co.  V.  Kassen  (Ohio)  16  L.  R.  A. 
674:  Lutz  v.  Atlantic  &  P.  R.  Co.  (N.  M.)  16 
L.  R.  A.  819:  Atlanta  Consolidated  Street  R, 
Co.  v.  Owlngs  (Ga.)  33  L.  R.  A.  798;  Meyer  v. 
King  (Miss.)  36  L.  R.  A.  474. 
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desire  to  shield  his  assailant,  to  end  his  life 
sooner  than  the  wound  would  have  done,  will 
not.  If  the  wound  actually  contributes  to 
the  death,  relieve  the  one  who  Inflicted  it 
from  being  guilty  of  manslaughter. 
6.  A  atatement  by  the  prosecntiner  at- 
torney in  opening  a  ca«e  of  homicide 
by  shooting  and  throat-cutting,  that  he  will 
show  that  defendant  did  both,  will  not  jre- 
qulre  reversal  of  a  conviction,  although  no 
attempt  la  made  to  prove  that  defendant  did 
the  latter,  if  there  Is  nothing  to  show  that 
the  statement  was  not  made  in  good  faith, 
and  the  effect  was  in  fact  to  weaken  the  case 
of  the  prosecution. 

6.  Permitting  the  proaecatlon  to  offer 
lanimportant  eTidence  after  the  defense 
has  closed  does  not  require  reversal  of  a  con- 
viction. 

7.  An  inatrnctlon  that  one  on  trial  for 
killing  another,  who,  after  receiving  a  gun- 
shot wound  from  accused,  cut  his  own  throat, 
must  be  acquitted  if  it  was  Impossible  to  tell 
which  wound  caused  the  death,  is  properly  re- 
fused, since  conviction  would  be  proper  in 
case  both  wounds  contributed  thereto. 

(May  31,  1809.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Supeiior  Court  for  Shasta  Coun- 
ty convicting  him  of  manslaughter.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  E.  Highton  and  Theo- 
dore J.  Roche,  for  appellant: 

When  the  prosecution  rested  its  case  and, 
a  fortiori,  n/t  the  close  o>f  the  evidence,  not 
only  had  the  state  failed  to  overcome  the 
presumption  of  innocence  and  to  prove  the 
charge  of  manslaughter  'beyond  a  reasonable 
doubt,  but,  under  the  law  of  the  case,  as 
settled  on  the  former  appeal,  justifiable 
homicide  had  been  demonstratively  estab- 
lished. 

People  V.  Letcis,  117  Cal.  187;  People  v. 
Sherman,  103  Cal.  409;  People  v.  Hecker, 
109  Cal.  462,  30  L.  R.  A.  403;  People  v. 
Conkling,  111  Cal.  627;  Saylor  v.  Com.  17 
Ky.  L.  Rep.  969;  State  v.  Raper,  141  Mo. 
827;  State  v.  Foutch,  96  Tenn.  242;  Ever- 
sole  V.  Com,  96  Ky.  623. 

To  constitute  homicide,  the  party  killed 
must  have  been  living  at  the  time  the  blow 
was  struck.  The  death  must  be  imputed  to 
the  act  of  the  defendant. 

9  Am.  &  Eng.  Enc.  Law,  pp.  633,  634; 
State  V.  Scates,  50  N.  C.  (6  Jones,  L.)  420; 
State  V.  Wood,  53  Vt.  660 ;  Morgan  v.  State, 
16  Tex.  App.  628;  Brown  v.  State,  38  Tex. 
486;  People  v.  Ah  Fat,  48  Cal.  63;  People 
V.  MitcheUy  100  Cal.  328;  People  v.  Lana- 
gan,  81  Cal.  142;  Smith  ▼.  State,  60  Ark. 
646;  Kce  v.  State,  28  Ark.  166. 

If  a  new  and  wholly  independent  instru- 
mentality interposed  and  produced  death, 
it  cannot  be  said  that  the  wound  was  the  ac- 
tual or  proximate  cause  of  death. 

Bush  V.  Com.  78  Ky.  271;  Parsons  v. 
State,  21  Ala.  301;  Livingston  v.  Com.  14 
Oratt.  601;  Ex  parte  Cumow,  21  Nev.  33; 
LeiDis  V.  Com.  19  Ky.  L.  Rep.  1139;  People 
V.  Woody,  45  Cal.  290;  People  v.  Holmes, 
118  Cal.  455;  Rogers  v.  State,  60  Ark.  76; 
45  L.  R.  A. 


Lemons  v.    State,  97    Tenn.    SCO;    State 
Hagan,  49   La.   Ann.   1625;   People  v. 
man,  107  Mich.  348. 

The  only  testimony  offered  by  the  state 
to  maintain  the  charge  of  manslaughter  be- 
ing that  appellant  shot  the  deceased,  and 
that  Will  Farrell  either  died  from  the  knife 
wound  or  it  was  impossible  to  determine 
from  which  wound  he  died,  the  prosecution 
failed  to  prove  the  corpus  delicti^  and  ap- 
pellant should  have  been  acquitted. 

Dreessen  v.  State,  38  Neb.  375. 

The  promise  of  the  learned  special  coun- 
sel for  the  prosecution  to  prove  by  circum- 
stantial evidence  that  Will  Farrell's  throat 
was  cut  by  the  appellant  became,  and  it 
was,  an  abuse  of  privilege,  which  entailed 
great  injury  upon  the  appellant. 

People  V.  Lee  Chuck,  78  Cal.  327 ;  People 
V.  Devine,  95  Cal.  231 ;  PeopU  v.  WelU,  100 
Cal.  459;  People  v.  Searcey,  121  Cal.  1,  41 
L.  R.  A.  157. 

Mr.  Tlrey  L.  Ford,  Attorney  General 
{Messrs.  W.  P.  Fitzserald,  Attoniey  Gen- 
eral, and  Charles  XL  Jaoluon,  on  the 
brief),  for  respondents: 

Defendant,  having  put  deceased  in  this 
imbecile  or  blinded  condition  of  mentality, 
must  stand  for  all  the  consequences  of  that 
condition. 

Scott  V.  Shepherd,  2  W.  Bl.  892,  1  Smith, 
Lead.  Cas.  •210. 

There  was  more  than  "some"  evidence 
here.  The  evidence  of  guilt  was  more  than 
"slight." 

People  V.  Strong,  30  Cal.  161 ;  People  ▼. 
Dick,  32  Cal.  214;  People  v.  Yharra,  17  Cal. 
171;  People  v.  Ah  Fung,  17  Cal.  377;  Peo- 
ple V.  Dick,  34  Cal.  663;  People  v.  Sanwme, 
98  CaL  236;  People  v.  Estrada,  53  Cal.  601; 
People  V.  Manning,  48  Cal.  335;  PeopU  ▼. 
Freeman,  92  Cal.  359;  People  v.  Ah  Jake, 
91  Cal.  98;  People  v.  Wong  Chong  Suey,  110 
Cal.  117;  Lick  v.  Madden,  36  Cal.  213,  95 
Am,  Dec.  176;  People  v.  Mayes,  66  CaL 
597,  56  Am.  Rep.  126;  Wilson  v.  Fitch,  41 
Cal.  386;  People  v.  Ah  Loy,  10  Cal.  301; 
People  V.  Ross,  103  Cal.  425. 

There  was  no  reversible  error  in  the  hope 
expressed   by    the   district   attorney   in  his 

opening. 

People  V.  Barnhart,  59  Cal.  402;  People 
V.  Wheeler,  65  Cal.  77 ;  People  v.  Bamberg, 
84  Cal.  473;  People  v.  Ross,  85  Cal.  384: 
People  V.  Kamaunu,  110  Cal.  609;  PeopU 
V.  Lee  Ah  Yute,  60  Cal.  95;  PeopU  v.  Ah 
Fook,  64  Cal.  383 ;  PeopU  v.  Ward,  105  Cal. 
340;  People  v.  M<\yes,  113  Cal.  621;  Peo- 
pU V.  Lane,  101  Cal.  513;  PeopU  v.  Yokum^ 
118  Cal.  438. 

Temple,  J.,  delivered  the  opinion  of  the 

court : 

The  defendant  was  convicted  of  man- 
slaughter, and  appeals  from  the  judgment 
and  from  an  order  refusing  a  new  trial. 
It  is  his  second  appeal.  The  main  facts  are 
stated  in  the  decision  of  the  former  appeal, 
117  Cal.  186.  Since,  however,  it  is  now 
claimed  that  the  people  failed  to  overcome 
the  presumption  of  innocence  upon  the  last 
trial,  it  may  be  noted  that  the  jury,  in  the 
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proper  exercise  of  their  functions,  may  have 
found  the  facts  to  be  much  less  favorable 
to  the  defendant  than  the  statement  con- 
tained in  the  opinion  on  the  former  appeal. 
It  was  within  tlieir  province  to  reject  some 
testimony,  and  to  accept  such  as  to  them 
seemed  credible.  For  instance  they  may 
have  rationally  concluded  from  the  evidence 
that  Lewis  did  not,  in  the  altercation,  say 
that  he  did  not  question  the  veracity  of 
Farrell,  but  that,  on  the  other  hand,  when 
asked  by  Farrell  whether  his  word  was  not 
good,  replied,  "No,  not  with  me,"  and  that 
when  this  was  resented  he  jumped  up  from 
the  table,  and  drove  Farrell  from  the 
house;  that  Farrell  fled  before  him  until, 
out  of  doors,  he  took  up  a  singletree,  and 
challenged  Lewis  to  come  out  and  light,  and 
did  not  advance  or  threaten  to  strike  other- 
wise than  by  such  challenge;  and  that 
thereupon  Lewis,  being  in  no  danger  what- 
ever, raised  his  rifle  to  his  shoulder,  and 
with  the  remark,  "Damn  you,  I'll  teach  you 
to  Ught  roe,"  fired  the  fatal  shot,  and  soon 
after,  when  his  wife  asked  some  one  to  go 
for  a  doctor,  he  said:  "Don't  go  for  a  doc- 
tor. Damn  him,  let  him  die."  All  contra- 
dictory evidence  may  well  have  been  dis- 
credited. As  has  often  been  stated,  this 
court  has  no  jurisdiction  of  criminal  cases 
on  questions  of  fact,  and,  consequently,  I 
fail  to  see  why  there  should  have  been  a 
hundred  pages  of  printed  brief  carefully  re- 
viewing the  testimony,  witness  by  witness, 
showing  what  contradictory  statements 
were  made  by  some  of  them,  that  some  had 
evidently  been  drilled,  or  for  various  rea- 
sons the  testimony  of  some  of  the  witnesses 
for  the  prosecution  was  entitled  to  less 
credence  than  the  testimony  for  the  defense. 
Even  if,  at  the  conclusion  of  the  evidence 
for  the  prosecution,  the  defense  asked  the 
court  to  advise  the  jury  to  acquit,  and  the 
request  was  refused,  and  such  refusal  could 
be  reviewed  here,  such  review  would  only  go 
to  the  extent  of  determining  whether  there 
was  an  absence  of  any  substantial  evidence 
as  to  some  fact  that  the  prosecution  was 
Vnind  to  prove.  I  know  of  no  mode  by 
which  it  can  be  made  proper  for  this  court 
to  enter  upon  such  a  minute  inquiry  as  to 
the  value  of  the  testimony  and  the  credibil- 
ity of  the  witnesses  as  we  are  invited  to  in 
this  case.  But  I  think  no  exception  is  au- 
Ihorized  to  a  refusal  of  the  court  to  give 
such  advice.  Had  it  been  given,  the  jury 
would  not  be  bound  to  obey  it.  If  the  de- 
fense was  satisfied  that  there  was  a  total 
lack  of  evidence  upon  some  essential  issue, 
it  could  have  submitted  the  case  upon  the 
■evidence  of  the  prosecution.  But,  as  it  did 
not  do  so,  it  was  proper  for  the  court  on  just 
terms  to  allow  the  defect  to  be  supplied  at 
any  time  before  the  final  submission  of  the 
■case.  See  Penal  Code,  §§  1118,  1170  et  seq. 
Upon  a  motion  for  a  new  trial  questions 
of  law  may  be  presented  in  regard  to  the 
legal  sufiiciency  of  the  evidence,  and  such 
questions  may  be  reviewed  here.  In  fact, 
in  this  case  the  only  substantial  qu3><ti<ms 
presented  are  so  presented,  but  their  con- 
sideration does  not  require    this    elaborate 
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consideration  and  discussion  of  the  evi- 
dence. The  evidence  upon  which  these 
points  are  based  is  not  conflicting,  and,  of 
course,  there  is  no  substantial  disagreement 
in  regard  thereto.  But  for  the  considera- 
tions presented  in  these  few  propositions, 
really  constituting  but  one  point,  we  may 
assume,  and  the  fact  is,  that  the  evidence 
abundantly  sustains  the  verdict.  Defend- 
ant and  deceased  were  brothers-in-law,  and 
not  altogether  friendly,  although  they  were 
on  speaking  and  visiting  terms.  On  the 
morning  of  the  homicide  the  deceased  vis- 
ited the  residence  of  the  defendant,  was  re- 
ceived in  a  friendly  manner,  but  after  a- 
while  an  altercation  arose,  as  A  result  of 
which  defendant  shot  deceased  in  the  abdo- 
men, inflicting  a  wound  that  was  necessa- 
rily mortal.  Farrell  fell  to  the  ground, 
stunned  for  an  instant,  but  soon  got  up,  and 
went  into  the  house,  saying:  "Shoot  me 
again.  I  shall  die  anyway."  His  strength 
soon  failed  him,  and  he  was  put  to  bed. 
Soon  afterwards, — about  how  long  does  not 
appear,  but  within  a  very  few  minutes, — 
when  no  other  person  was  present  except  a 
lad  about  nine  years  of  age,  nephew  of  the 
deceased,  and  son  of  defendant,  the  deceased 
procured  a  knife,  and  cut  his  throat,  inflict- 
ing a  ghastly  wound,  from  the  effect  of 
which,  according  to  the  medical  evidence,  he 
must  necessarily  have  died  in  five  minutes. 
The  wound  inflicted  by  the  defendant  sev- 
ered the  mesenteric  artery,  and  medical  wit- 
nesses testified  that  under  the  circumstances 
it  was  necessarily  mortal,  and  death  would 
ensue  within  one  hour  from  the  effects  of 
that  wound  alone.  Indeed,  the  evidence 
was  that  usually  the  effect  of  such  a  wound 
would  be  to  cause  death  in  less  time  than 
that,  but  possibly  the  omentum  may  have 
filled  the  wound,  and  thus,  by  preventing 
the  flow  of  the  blood  from  the  Iwdy,  have 
stayed  its  certain  effect  for  a  short  period. 
Internal  hemorrhage  was  still  occurring,  aiwl, 
with  other  effects  of  the  gunshot  wound, 
produced  intense  pain.  The  medical  wit- 
nesses thought  that  death  was  accelerated  by 
the  knife  wound.  Perhaps  some  of  them 
considered  it  the  immediate  cause  of  death. 
Now,  it  is  contended  that  this  is  a  case 
where  one  languishing  from  a  mortal  wound 
is  killed  by  an  intervening  cause  and  there- 
fore deceased  was  not  killed  by  Lewis. 
To  constitute  manslaughter,  the  defend- 
ant must  have  killed  someone,  and  if, 
though  mortally  wounded  by  the  defendant, 
Farrell  actually  died  from  an  independent 
intervening  cause,  Lewis,  at  the  most,  could 
only  be  guilty  of  a  felonious  attempt.  He 
was  as  effectually  prevented  from  killing  as 
he  would  have  been  if  some  obstacle  had 
turned  aside  the  bullet  from  its  course,  and 
left  FarreU  un wounded.  And  they  contend 
that  the  intervening  act  was  the  cause  of 
death,  if  it  shortened  the  life  of  Farrell  for 
any  period  whatever.  The  attorney  general 
does  not  controvert  the  general  proposition 
here  contended  for,  but  argues  that  the 
wound  inflicted  by  the  defendant  was  the 
direct    cause     of    the    throat-cutting,    and 
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therefore  defendant  is  criminally  responsible 
for  the  death.  He  illustrates  his  position 
by  supposing  a  case  of  one  dangerously 
wounded,  and  whose  wounds  had  been  ban- 
daged by  a  surgeon.  He  says,  suppose, 
through  the  fever  and  pain  consequent  upon 
the  wound,  the  patient  becomes  frenzied, 
and  tears  away  the  bandage,  and  thus  accel- 
erates his  own  death,  would  not  the  defend- 
ant be  responsible  for  a  homicide?  Un- 
doubtedly he  would  be,  for  in  the  case  sup- 
posed the  deceased  died  from  the  wound, 
aggravated,  it  is  true,  by  the  restlessness  of 
the  deceased,  but  still  the  wound  indicted 
by  the  defendant  produced  death.  Whether 
such  is  the  case  here  is  the  question.  The 
attorney  general  seems  to  admit  a  fact 
which  I  do  not  concede, — that  the  gunshot 
wound  was  not,  when-  Farrell  died,  then  it- 
self directly  contributing  to  the  death.  I 
think  the  jury  were  warranted  in  finding 
that  it  was.  But,  if  the  deceased  did  die 
from  the  effect  of  the  knife  wound  alone,  no 
doubt  the  defendant  would  be  responsible, 
if  it  was  made  to  appear,  and  the  jury  could 
have  found  from  the  evidence,  that  the  knife 
wound  was  caused  by  the  wound  inflicted  by 
the  defendant,  in  the  natural  course  of 
events.  If  the  relation  was  causal,  and  the 
wounded  condition  of  the  deceased  was  not 
merely  the  occasion  upon  which  another 
cause  intervened,  not  produced  by  the  first 
wound,  or  related  to  it  in  other  than  in  a 
casual  way,  then  defendant  is  guilty  of  a 
homicide.  But,  if  the  wounded  condition 
only  afforded  an  opportunity  for  another 
unconnected  person  to  kill,  defendant  would 
not  be  guilty  of  a  homicide,  even  though  he 
had  inflicted  a  mortal  wound.  In  such  case, 
I  think,  it  would  be  true  that  the  defendant 
was  thus  prevented  from  killing. 

The  case,  considered  under  this  view,  is 
further  complicated  from  the  fact  that  it  is 
impossible  to  determine  whether  deceased 
was  induced  to  cut  his  throat  through  pain 
produced  by  the  wound.  May  it  not  have 
been  from  remorse,  or  from  a  desire  to  shield 
his  brother-in-law?  In  either  case  the 
causal  relation  between  the  knife  wound  and 
the  gunshot  wound  would  seem  to  be  'the 
same.  In  either  case,  if  defendant  had  not 
shot  the  deceased,  the  knife  wound  would 
not  have  been  inflicted.  Suppose  one  as- 
saults and  wounds  another,  intending  to 
take  life,  but  the  wound,  though  painful,  is 
not  even  dangerous,  and  the  wounded  man 
knows  that  it  is  not  mortal  and  yet  takes 
his  own  life  to  escape  pain,  would  it  not  be 
suicide  only?  Yet  the  wound  inflicted  by 
the  assailant  would  have  the  same  relation 
to  death  which  the  original  wound  in  this 
case  has  to  the  knife  wound.  The  wound  in- 
duced the  suicide,  but  the  wound  was  not, 
in  the  natural  course  of  things,  the  cause  of 
the  suicide.  Though  no  case  altogether  like 
this  has  been  found,  yet  as  was  to  have  been 
expected,  the  general  subject  has  often  been 
considered.  In  1  Hale,  P.  C.  428,  the  law 
is  stated.  So  far  as  material  here,  his  views 
may  be  thus  summarized:  (1)  If  one  gives 
another  a  dangerous  wound,  which  might, 
by  very  skilful  treatment,  be  cured,  and  is 
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not,  it  is  a  case  of  homicide.  (2)  If  one 
inflicts  a  dangerous  wound,  and  the  man 
dies  from  treatment,  "if  it  can  clearly  ap- 
pear that  this  medicine,  and  not  the  wound, 
was  the  cause  of  his  death,  it  seems  it  is  not 
homicide;  but  then  it  must  appear  clearly 
and  certainly  to  be  so."  (3)  If  one  re- 
ceives a  wound,  not  in  itself  mortal,  and 
fever  or  gangrene  sets  in  because  of  improp- 
er treatment  or  unruly  conduct  of  the  pa- 
tient, and  death  ensues,  it  is  homicide,  '"for 
that  wound,  though  it  were  not  the  immedi- 
ate cause  of  his  death,  yet  if  it  were  the 
mediate  cause  thereof,  and  the  fever  or  gan- 
grene was  the  immediate  cause  of  his  death, 
yet  the  wound  was  the  cause  of  the  gan- 
grene or  fever,  and  so,  consequently,  is  cowaa 
causati"  (4)  One  who  hastens  the  death 
of  a  person  languishing  with  a  mortal  dis- 
ease is  guilty  of  a  homicide,  for  the  death  is 
not  merely  by  a  visitation  of  Providence, 
but  the  hurt  hastens  it,  and  the  wrongdoer 
cannot  thus  apportion  the  responsibility, 
etc.  It  would  make  no  difference,  I  pre- 
sume, if  the  person  killed  was  languishing 
from  a  mortal  wound,  rather  than  from  an 
ordinary  disease.  In  State  v.  Scates,  50  N. 
C.  (5  Jones,  L.)  420,  a  child  was  found  dead, 
badly  burned,  and  with  a  wound  from  a 
blow  on  the  head.  The  buiiiing  was  ad- 
mitted by  defendant,  but  the  blow  was  not, 
and  it  was  not  proved  who  inflicted  it.  The 
medical  witness  thought  the  burning  was 
the  primary  cause  of  death,  but  the  blow 
may  have  hastened  it.  The  jury  was  told 
that,  if  it  was  doubtful  which  was  the  im- 
mediate cause  of  death,  they  must  acquit, 
but  if  they  found  that  the  burning  was  the 
primary  cause  of  death,  and  the  blow  only 
hastened  it,  they  could  convict.  The  case 
was  reversed,  the  appellate  court  holding 
that  the  blow  might  have  been  the  independ- 
ent act  of  another,  and,  if  it  hastened  the 
death,  it,  and  not  the  burning,  was  the 
cause  of  death.  In  Bush  v.  Com.  78  Ky.  268, 
the  deceased  received  a  wound  not  necessa- 
rily mortal,  and,  in  consequence,  was  taken 
to  a  hospital,  where  she  took  scarlet  fever 
from  a  nurse,  and  died  of  the  fever.  The 
court  said:  "When  the  disease  is  a  conse- 
quence of  the  wound,  although  the  proxi- 
mate cause  of  the  death,  the  person  inflict- 
ing the  wound  is  guilty,  because  the  death 
can  be  traced  as  a  result  naturally  flowing 
from  the  wound,  and  coming  in  the  natural 
order  of  things;  but  when  there  is  a  super- 
vening cause,  not  naturally  intervening  by 
reason  of  the  wound,  .  .  .  the  death  is 
by  the  visitation  of  Providence,  and  not 
from  the  act  of  the  party  inflicting  the 
wound.  ...  If  the  death  was  not  con- 
nected with  the  wound  in  the  regular  chain 
of  causes  and  consequences,  there  ought  not 
to  be  any  responsibility."  The  last  case, 
in  my  opinion,  so  far  as  it  gees,  correct! r 
states  the  law.  The  facts  of  this  case  do 
not  bring  it  strictly  within  any  of  the  prop- 
ositions found  in  1  Hale,  P.  C.  428.  The 
second  and  third  propositions  both  predi- 
cate a  wound  not  necessarily  mortal.  What 
the  law  would  have  been  in  the  second  case, 
had  the  wound  been  mortal,  and  the  applica- 
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tioDS  had  hastened  the  death,  is  not  stated. 
It  seems  to  me,  however,  the  case  of  a  per- 
son already  languishing  from  a  mortal 
wound  is  precisely  that  of  one  suffering 
from  a  mortal  disease.  Certainly,  the  wil- 
ful and  unlawful  killing  of  such  a  person 
would  be  a  felony,  and  it  cannot  be  true  that 
the  first  offender  and  the  last  can  each  be 
guilty  of  murdering  the  same  man,  if  they 
had  no  connection  with  each  other,  and  both 
wounds  were  not  actively  operating  to  pro- 
duce death  when  it  occurred. 

But  why   is   it  that   one    who   inflicts   a 
wound  not  mortal  is  guilty  of  a  homicide, 
if  through  misconduct  of  the  patient  or  un- 
skilful treatment  gangrene  or  fever  sets  in, 
producing  a  fatal  termination,  when,  if  it 
can  be  clearly  made  to  appear  that  the  med- 
icine, and  not  the  wound,  was  the  cause  of 
the  death,  he  is  not  guilty  of  a  homicide? 
In  each  case,  if  the  wound  had  not  been,  the 
treatment  would  not  have    been,    and    the 
man    would   not  then  have  died.     In    each 
case  the  wound    occasioned    the    treatment 
which  caused    or    contributed  to  the  death. 
The  reason^  1  think,  is  found  in  the  words 
advisedly  used  in  the  last  sentence.     In  the 
one  case  the  treatment  caused    the    death, 
and  in  the  other  it  merely  contributed  to  it. 
In  one  case  the  treatment  aggravated  the 
wound,  but  the  wound  thus  aggravated  pro- 
duced    death.     In  the    other    the     wound, 
though  the  occasion  of  the  treatment,    did 
not  contribute  to  the  death,  which  occurred 
without   any    present    contribution    to    the 
natural  effect    of    the    medicine    from    the 
wound.    Take,  for  instance,  the  giving  of  a 
dose  of  morphine,  by  mistake,  sufficient  to 
0nd  life  at  once.     In  such  case  it  is  as  ob- 
vious that  the  treatment  produced  death  as 
H  would   have   been  had   the  physician  cut 
off  his  pAtient's   head.     But   see   People   v. 
Cook,  39  Mich.  236,  33  Am.  Rep.  380.     In 
this  case  it  appears  that  defendant  had  in- 
flicted a  dangerous  wound,  but  it  was  con- 
tended by  the  defense  that  death  was  caused 
by    an    overdose    of    morphine.     Defendant 
asked  an  instruction  as    follows:     "If    the 
jury   shall  believe  that  the  injury   inflicted 
by  the  prisoner  would  have  been  fatal,  but 
that  death  was  actually  produced  by  mor- 
phine poisoning,    they    must    acquit."     The 
instruction  was  refused,  but  the  jury  were 
told  that  if  the  wound  was  not    in    itself 
mortal,  and  death  was  caused  solely  by  the 
morphine,  they  must  acquit.     The  action  of 
the  trial  court  was  sustained  on  the  ground 
that  a  mortal  wound  had  been  given,  which 
necessitated    medical    treatment;    that    the 
physicians  were  competent,    and    acted    in 
good  faith ;  and  that  it  was  not  made  clear- 
ly to  appear  that  the  morphine  solely  pro- 
duced death,  and  that  the  wound  did  not  at 
all   contribute  to  the  death    at    that    time. 
Under  the  authorities,  this  was    equivalent 
to  a  finding  that  the  wound  did  not  contrib- 
ute to  the  death.     This    case    differs    from 
that    in  this:    That    here    the    intervening 
cause,  which  it  is    alleged  hastened    death, 
was  not  medical  treatment,  designed   to   be 
helpful,  and  which  the    deceased    was    com- 
pelled to  procure  because  of  the  wound,  but 
45  L.  R.  A. 


was  an  act  intended  to  produce  death,  and 
did  not  result  from  the  first  wound  in  the 
natural  course  of  events.  But  we  have 
reached  the  conclusion  by  a  course  of  argu- 
ment unnecessarily  prolix,  except  from  a  de- 
sire to  fully  consider  the  earnest  and  able 
argument  of  the  defendant,  that  the  test 
is — or,  at  least,  one  test — whether,  when  the 
death  occurred,  the  wound  inflicted  by  the 
defendant  did  contribute  to  the  event.  If  it 
did,  although  other  independent  causes  also 
contributed,  the  causal  relation  between  the 
unlawful  acts  of  the  defendant  and  the 
death  has  been  made  out.  Here,  when  the 
throat  was  cut,  Farrell  was  not  merely  lan- 
guishing from  a  mortal  wound;  he  was  act- 
ually dying;  and  after  the  throat  was  cut 
he  continued  to  languish  from  both  wounds. 
Drop  by  drop  the  life  current  went  out  from 
both  wounds,  and  at  the  very  inetani  of 
death  the  gunshot  wound  was  oontributing 
to  the  event.  If  the  throat-cutting  had  been 
by  a  third  person,  unconnected  with  the  de- 
fendant, he  might  be  guilty;  for,  although 
a  man  cannot  be  killed  twice,  two  persons, 
acting  independently,  may  coikribute  to  his 
death,  and  each  be  guilty  of  a  homicide.  A 
person  dying  is  still  in  life,  and  may  be 
killed;  but,  if  he  is  dying  from  a  wound  giv- 
en by  another,  both  may  properly  be  said  to 
have  contributed  to  his  death. 

Other  points  are  raised  by  the  defense. 
One  is  that  the  prosecuting  attorney  told  the 
jury  in  his  opening  that  he  would  prove 
that  the  defendant  himself  did  the  throat- 
cutting.  Ko  evidence  tending  to  establish 
this  proposition  was  offered  by  the  prosecu- 
tion, and  it  is  contended  the  defendant  was 
prejudiced  by  this  statement.  We  cannot 
say  that  the  statement  was  not  made  in  good 
faith,  and  with  the  intent  to  attempt  its 
proof.  If  so,  it  was  not  an  abuse  of  his  posi- 
tion by  the  prosecuting  officer.  It  was  made, 
not  by  the  district  attorney,  but  by  an  as- 
sisting attorney,  who  probably  was  not  as 
well  advised  of  the  case  as  he  should  have 
been.  But  the  defense  could  not  have  been 
prejudiced.  It  doubtless  weakened  the  case 
for  the  prosecution,  which,  by  the  statement, 
seemed  to  admit  that  such  proof  was  essen- 
tial to  its  case. 

After  the  defense  had  closed,  the  prosecu- 
tion was  permitted  to  call  a  witness  to 
prove  the  facts  concerning  the  knife  wound. 
This  had  only  been  shown  before  by  the 
medical  witness  who  testified  as  to  the 
wounds,  and  one  witness  who  came  in  just 
as  Farrell  breathed  his  last,  and  who  spoke 
of  the  wounds.  The  witness  called  was  the 
son  of  defendant,  and  he  is  strongly  indorsed 
by  the  defense  as  a  truthful  witness.  It  ap- 
pears that  there  was  no  other  witness  who 
could  have  testified  to  the  occurrences  at 
that  time.  The  procedure  was  irregular, 
but  the  defense  was  certainly  not  injure:! 
thereby.  In  fact,  I  do  not  see  that  the  evi- 
dence was  at  all  important  to  the  prosecu- 
tion. 

The  court  refused  to  instruct  the  jury  as 
follows:  "If  von  believe  from  the  evidence 
that  it  is  impossible  to  tell  whether    Will 
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Farrell  died  from  the  wound  in  the  throat 
or  the  wound  in  the  abdomen,  you  are  bound 
to  acquit."  The  instruction  was  properly 
refused.  It  assumed  that  death  must  have 
resulted  wholly  from  one  wound  or  tlie  other, 
and  ignored  the  proposition  that  both 
migbt  have  <;ontributed,  as  the  jury  could 
have  found  from  the  evidence. 

The  other  points  are  relatively  trivial.  I 
have  examined  them,  and  cannot  see  how  in- 
jury could  have  resulted,  supposing  the  rul- 
ings to  have  been  erroneous. 

The  judgment  is  affirmed. 

We  concur:  MoFarland,  J.;  Hen- 
slia^  J. 

Petition  for  hearing  in  banc  refused. 


IN  THE  MATTER  OF  the  Estate  of  Leland 
STANFORD,  Deceased. 


( 


.Cal 


) 


The  cluim  of  the  state  to  a  portion  of 
a  decedent's  estate  under  a  statute  as- 
aertiDg  the  right  and  making  the  amount  due 
and  payable  at  death  cannot  be  released  by 
the  legislature,  even  prior  to  the  state's  re- 
ceipt of  the  amount,  where  the  Constitution 
prohibits  the  legislature  from  malting  any 
gift  to  any  Individual  or  corporation,  and 
from  passing  any  special  law  releasing  any 
indebtedness  to  the  state. 

(Harriton,  J,,  diaaefita.) 
(September  16,  1899.) 

APPEAL  by  parties  interested  in  the  es- 
tate of  Iceland  Stanford,  deceased,  from 
an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Fraocisoo  direoting  the 
executrix  to  pay  into  the  treasury  a  certain 
sum  aa  collateral  inheritance  tax.    Affirmed. 

The  fa<!i:s  are  stated  in  the  opinions. 

Messrs.  Wilson  A  Wilson,  Edward  B. 
Taylor,  A.  N.  Drown,  Gordon  St  Yonng, 
Francis  E.  Spencer,  and  8.  F.  Leib,  for 
apx>ellants  Stanford  et  al.: 

The  nieces  and  nephews  of  deoedent  resid- 
ing in  the  state  of  California,  and  the  trus- 
tees of  the  Leland  Stanford  Junior  Univer- 
sity, should  be  exempted  from  the  payment 
of  the  cc41ateral  inheritance  tax. 

To  make  this  retroactive  exemption  in 
favor  of  resident  nieces  and  nephews  and 
educational  institutions  was  entirely  within 
the  scope  of  the  power  of  the  legislature. 

Re  Wilmerding,  117  Cal.  281;  United 
States  V.  Perkins,  163  U.  S.  626,  41  L.  ed. 
287 ;  State  v.  Dalrymple,  70  Md.  294,  3  L.  R. 
A.  372. 

The  exemptions  provided  by  the  amend- 
ment of  1897  are  entitled  to  be  relieved  of  the 
imposition  of  the  tax. 

First  Nat.  Bank  v.  Henderson,  101   Cal. 


307 ;  Ewell  v.  Daggs,  108  U.  S.  143,  27  L.  ed- 
682;  United  States  v.  The  Peggy,  1  Craacli, 
103,  2  L.  ed.  49;  Yeaton  v.  United  States, 
6  Cranch,  281,  3  L.  ed.  101;  The  Rachel  t. 
United  States,  6  Cranch,  329,  3  L.  ed.  239; 
Cooley,  Const.  Lim.  469. 

A  state  may  constitutionally  pass  a  retro- 
active law  impairing  her  own  rights. 

Davis  V.  Dawes,  4  Watts  &  S.  401 ;  Lewis 
v.  Turner,  40  Ga,  416. 

By  the  act  of  1893  the  state,  through  iU 
legislature,  simply  changed  the  conditions 
and  the  subjects  of  inheritance  and  testa- 
mentary disposition. 

The  amendment  of  1897  did  not  seek  to. 
ai^  did  not^  release  or  extinguish  any  in- 
deotedness,  liability,  or  obligation. 

Montague  v.  State,  64  Md.  481. 

Discriminations  against  nonresidents  hare 
been  upheld. 

Robinson  v.  Oceanic  Steam  Nav.  Co.  112 
N.  Y.  315,  2  L.  R.  A.  636;  Adams  v.  Penn 
Bank,  35  Hun,  393 ;  Duquesne  Club  v.  Penn 
Bank,  35  Hun,  390;  Frost  v.  Brisbin,  19 
Wend.  11,  32  Am.  Dec.  423;  Campbell  v. 
Morris,  3  Harr.  &  M*H.  535 ;  Haney  v.  Mar- 
shall, 9  Md.  194;  Lemmon  v.  People.  20  N. 
Y.  562;  Chemung  Canal  Bank  v.  Lowery, 
93  U.  S.  72,  23  L.  ed.  806 ;  McCready  v.  Vir- 
ginid,  94  U.  S.  391,  24  L.  ed.  248;  Missouri 
V.  Lewis,  101  U.  S.  22,  25  L.  ed.  989. 

Messrs.  Cotton  A  Cotton  for  nonresi- 
dent nephews  and  nieces. 

Mr.  ElUott  MoAUister,  with  Meun. 
Tirey  I«.  Ford,  Attorney  General,  and  Vf, 
8.  Barnes,  for  respondent. 

Van  Dyke,  J.,  delivered  the  opinion  of 
the  court: 

Leland  Stanford  died  June  21,  1893,  leav- 
ing a  last  will  and  testament,  by  which  he 
gave  the  sum  of  $2,500,000  to  certain  trus- 
tees for  the  benefit  of  Leland  Stanford 
Junior  University,  and  also  legacies  amount- 
ing to  $2,200,000  to  certain  of  his  nephews 
and  nieces.  April  14,  1896,  the  superior 
court  of  San  Francisco,  in  which  the  settle- 
ment of  said  estate  was  pending,  on  applica- 
tion of  the  treasurer  of  the  city  and  county 
of  San  Francisco,  made  an  order  requiring 
Jane  L.  Sfcuiford,  as  executrix  of  the  last 
will  and  testament  of  said  Leland  Stanford, 
deceased,  to  pay  into  the  treasury  of  the 
said  city  and  county  $235,750,  as  and  for  a 
tax  on  collateral  inheritances.  From  this 
Older  an  appeal  was  taken  May  18,  1896. 
The  act  under  which  the  order  directing  the 
inlieritance  tax  to  be  paid  over  was  approved 
March  23,  1893,  and  took  effect  sixty  days 
thereafter.  Stet.  1893,  p.  193.  It  is  euti 
tied  "An  Act  to  Establish  a  Tax  on  Collat- 
eral Inheritances,  Bequests,  and  Devises,  to 
Provide  for  Its  Collection,  and  to  Direct  the 
Disposition  of  the  Proceeds."  The  1st  sec- 
tion reads  as  follows: 

"Sec.  1.  After  the  passage  of  this  act,  all 


NOTK. — For  prohibited  gifts  of  public  money  &  County  Supers.   (Cal.)  21  L.  R.  A.  474 :  la- 
under the  California  Constitution,  see  Daggett  gram  v.  Colgan    (Cal.)   28  L.  R.  A.   187;   sad 
V,  Colgan  (Cal.)  14  L.  R.  A.  474 ;  Bourn  v.  Hart  Conlin  v.  San  Francisco  City  &  County  Supers. 
(Cal.)  15  L.  R.  A.  431:  Patty  v.  Colgan  (Cal.)  (Cal.)  33  L.  R.  A.  752. 
18  L.  R-  A.  744  ;  Conlin  v.  San  Francisco  City 
45  L.  R.  A. 
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property  which  shall  p&s«,  by  will  or  by  the 
intestate  laws  of  this  state,  from  any  person 
who  may  die  seised  or  poesessed  of  the  same 
while  a  resident  of  this  state,  or  if  such  de- 
cedent was  not  a  resident  of  this  state  at  the 
time  of  death,  which  property,  or  any  pert 
thereof,  shall  be  within  this  state,  or  any  in- 
terest therein  or  income  therefrom  which 
shall  be  transferred  by  deed,  grant,  sale  or 
gift,  made  in  contemplation  of  the  death  of 
the  grantor  or  bargainor,  or  intended  to  take 
effect  in  possession  or  enjoyment  after  such 
death,  to  any  person  or  persons,  or  to  any 
body  politic  or  corporate,  in  trust  or  other- 
wise, or  by  reason  whereof  any  person  or 
body  politic  or  corporate  shall  become  bene- 
ficially entitled,  in  possession  or  expectancy, 
to  any  property,  or  to  the  income  thereof, 
other  tlian  to  or  for  the  use  of  his  or  her 
father,  mother,  husband,  wife,  lawful  issue, 
brother,  sister,  the  wife  or  widow  of  a  son, 
or  the  husband  of  a  daughter,  or  any  child 
or  children  adopted  as  such  in  conformity 
with  the  laws  of  the  state  of  California,  and 
any  lineal  descendant  of  sueh  deoedent,  bom 
in  lawful  wedlock,  or  the  societies,  corpora- 
tions, and  institutions  now  exempted  by  law 
from  taxation,  by  reason  whereof  any  such 
person  or  corporation  shall  become  benefi- 
cially entitled,  in  possession  or  expectancy, 
to  any  such  property,  or  to  the  income  there- 
of, shall  be  and  is  subject  to  a  tax  of  $5  on 
every  $100  of  the  market  value  of  such  prop- 
erty, and  at  a  proportionate  rate  for  any  less 
amount,  to  be  paid  to  the  treasurer  of  the 
proper  county,  as  hereinafter  defined,  for  the 
use  of  the  state;  and  all  administrators,  ex- 
ecutors, and  trustees  shall  be  liable  for  any 
and  all  such  taxes  until  the  same  shall  have 
been  paid,  as  hereinafter  directed;  provided, 
that  an  estate  which  may  be  valued  at  a  less 
.<%imi  than  $500  shall  not  be  subject  to  such 
duty  or  tax.'* 

Section  4  reads:  "All  taxes  imposed  by 
this  act.  unless  otherwise  herein  provided 
for.  shall  be  due  and  payable  at  the  death  of 
the  decedent,  and  if  the  same  are  paid  with- 
in eighteen  months,  no  interest  shall  be 
charged  and  collected  thereon,  but  if  not  so 
paid,  interest  at  the  rate  of  10  per  centum 
per  annum  shall  be  charged  and  collected 
from  the  time  said  tax  accrued;  provided 
that  if  said  tax  is  paid  within  six  months 
after  the  accruing  thereof  a  discount  of  5  per 
centum  shall  be  allowed  and  deducted  from 
said  ta.x.  And  in  all  cases  where  the  execu- 
tors, administrators,  or  trustees  do  not  pay 
such  tax  within  eighteen  months  from  the 
death  of  the  decadent,  they  shall  be  required 
to  give  a  bond,  in  the  form  and  to  the  effect 
prescribed  in  section  2  of  this  act,  for  the 
payment  of  said  tax,  together  with  interest." 

In  another  section  it  is  provided  that  if 
litigation  becomes  necessary,  or  because  of 
otlier  unavoidable  cause  for  delay  the  estate 
cannot  be  settled  at  the  end  of  eighteen 
months,  then  only  7  per  cent  should  be 
charged.  The  tax  paid  over  to,  or  collected 
by,  the  county  treasurer  is  by  hira  required 
to  be  paid  into  the  treasury  of  the  state  for 
the  use  of  the  state  school  fund. 
45  L.  R.  A. 


After  the  appeal  herein  was  perfected, 
this  court,  in  Re  Wilmerding,  had  occasion 
to  consider  the  nature  and  character  of  this 
collateral  inheritance  tax,  and  therein,  also, 
held  the  act  in  question  to  be  constitutionals 
117  Cal.  281.  In  the  opinion  in  that  case  it 
is  said:  "Similar  statutes  have  been  en- 
acted in  other  states,  and,  with  the  excep- 
tion of  New  Hampshire,  have  been  sustained 
by  the  courts  in  those  states,  upon  the 
ground  that  the  charge  thus  imposed  is  in 
the  nature  of  an  excise  tax,  or  a  tax  upon 
the  right  of  succession,  and  is  within  the 
constitutional  power  of  the  legislature. 
[Citing  a  number  of  cases  of  the  various 
states.]  The  principles  upon  which  the  tax 
is  upheld  have  been  so  fully  and  clearly  elab- 
orated in  the  above  oases  that  it  is  necessary 
to  do  no  more  than  refer  to  the  cases.  The 
right  of  inheritance,  including  the  designa- 
tion of  heirs  and  the  proportions  which  the 
several  heirs  shall  receive,  as  well  as  the 
right  of  testamentary  disposition,  are  en- 
tirely matters  of  statutory  enactment,  and 
within  the  control  of  the  legislature.  As  it 
is  only  by  virtue  of  the  statute  that  the  heir 
is  entitled  to  receive  any  of  his  ancestor's  es- 
tote,  or  that  the  ancestor  can  divert  his  es- 
tate from  the  heir,  the  same  authority  which 
confers  this  privilege  may  attach  to  it  the 
covdition  that  a  portion  of  the  estate  so  re- 
ceived shall  be  contributed  to  the  state,  and 
the  portion  thus  to  be  contributed  is  pecu- 
liarly within  the  legislative  discretion." 
And  again:  "As  this  tax  is  not  upon  prop- 
erty, but  upon  the  right  of  succession,  the 
oonstitutional  provision  that  all  property 
shall  be  texed  according  to  its  value  is  inap- 
plicable. The  right  of  the  legislature  to  im- 
pose an  excise  tex  includes  the  right  to  se- 
lect the  subjects  upon  which  it  shall  be  in>- 
poj*ed."  JjiRe  Swift,  137  N.  Y.  83,  18  L.  R. 
A.  709,  cited  by  appellants,  that  court,  in 
speaking  of  this  question,  says:  The  "pre- 
cise definition  of  the  nature  of  this  tax  is  not 
essential,  if  it  Is  susceptible  of  exact  defini- 
tion. Thus  far,  in  this  court  we  have  not 
thought  it  necessaiy  in  the  cases  coming  be- 
fore us  to  determine  whether  the  object  of 
taxation  is  the  property  which  passes  or 
not,  though,  in  some,  expressions  may  be 
found  which  seem  to  regard  the  tax  in  that 
light.  [Referring  to  a  number  of  cases  in 
that  stete.]'  The  idea  of  this  succession  tex, 
as  we  may  conveniently  term  it,  is  more  or 
less  compound;  the  principal  idea  being  the 
subjection  of  property,  ownership  of  which 
haf5  cea.sed  by  reason  of  the  death  of  the  own- 
er, to  a  diminution,  by  the  state  reserving 
to  itself  a  portion  of  ite  amount,  if  in  money, 
or  of  its  appraised  value,  if  in  other  forms  of 
property." 

The  decision  in  the  Wilmerding  Case 
would  have  disposed  of  this  appeal  were  it 
not  that  the  act  in  question  was  amended  by 
the  legislature  of  1897.  The  act  of  1897  is 
entitled  "An  Act  to  Amend  an  Act  Entitled 
*An  Act  to  Establish  a  Tax  on  Collateral  In- 
heritances, Bequests,  and  Devises,  to  Provide 
for  IliS  Collection,  .ind  to  Direct  the  Dispo- 
'  sition  of  the  Proceeds,'  Approved  March  23, 
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1893."  It  amends  §  1  of  the  act  of  1803  by 
including  among  those  who  are  exempt  from 
the  tax  the  niece  or  nephew  when  a  resident 
of  this  state,  along  with  certain  classes  of 
^oorpoi-ationis,  of  whicii  the  above-named  uni- 
*vei  sity  is  one.  Such  amendatoiy  act  contains 
an  independent  section,  numbered  2,  reading 
as  follows;  "The  exemptions  contained  in 
this  act  shall  apply  to  all  property  which 
has  passed  by  will,  succession,  or  transfer, 
since  the  approval  of  the  act  of  which  this 
act  is  a  mediatory,  except  in  those  cases 
where  the  tax  has  been  paid  to  the  treasui-er 
of  the  proper  county."  It  is  claimed  on  the 
part  of  the  appellants  that  the  appeal  here- 
in must  be  determined  in  accordance  with 
the  act  of  1893,  as  amended,  referring,  in 
support  of  such  contention,  to  First  Nat. 
Bank  v.  Henderson,  1,01  Cal.  307,  and  other 
ca^es  in  the  same  line.  Such  decisions  are 
to  the  effect  that  in  certain  cases  where, 
subsequent  to  the' appeal,  matters  arise  af- 
fecting the  same,  upon  proper  suggestion 
and  proof  of  such  matters  they  will  be  con- 
sidered by  the  appellate  court;  especially  is 
this  so  when  the  action  is  of.  a  penal  charac- 
ter, as  it  wa-8  in  the  Henderson  Case.  On  the 
other  hand,  it  is  contended  upon  the  part  of 
tlic  respondent  that  the  amendatory  act  in 
question,  so  far  as  it  attempts  to  relieve 
these  appellants,  and  other  beneficiaries  sim- 
ilarly situated,  from  the  coudiiions  or  .obli- 
gations contained  in  the  act  of  1803,  being 
in  cUect  a  relinquishment  to  them  of  the 
sunn  cMie  the  state  under  said  :\ct,  is  anecn- 
stitutional  and  void.  It  will  l>e  seen  by  the 
express  terms  of  the  act  of  IfcOS  all  taxes 
imposed  thereby  "shall  he  due  and  payable 
at  the  death  of  the  decedent,"  and  also  that 
sucli  taxes  "shall  be  immediately  due  and 
payable  to  the  treasurer  of  the  proper  coun- 
ty.'* By  §  25,  art.  4,  of  the  Constitution, 
it  ia  declared:  "The  legislature  shall  not 
pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say: 
.  .  .  Fifteenth.  Kefunding  money  paid 
into  the  state  trea.eury.  .  .  .  Sixteenth. 
Releasing  or  extinguishing,  in  whole  or  in 
part,  the  indebtedness,  liability,  or  obliga- 
tion of  any  corporation  or  person  to  this 
state,  or  to  any  municipal  corporation  there- 
in." In  answer  to  the  foregoing  provisions 
of  the  Constitution,  it  may  be  claimed  that 
the  act  in  question  is  not  local  or  special 
legislation,  and  in  form  it  may  not  be  so. 
But  the  framers  of  the  Constitution,  and  the 
people  who  adopted  it,  did  not  hedge  about 
the  legislature  with  such  restraints  in  the 
matter  of  conferring  favors  or  making  gifts 
or  donations  by  special  and  local  legislation, 
and  at  the  same  time  leave  the  door  wide  open 
for  similar  abuses  to  enter  under  the  guise 
of  general  le^jislation.  By  §  22  of  the  same 
article,  the  legislature  is  prohibited  from 
making  ahy  grant  or  donation  of  property 
to  any  institution  not  under  the  exclusive 
management  and  control  of  the  state,  except 
institutions  conducted  for  the  care  and  sup- 
port of  orphans  and  half  orphans,  and  aged 
indigent  persons,  and  in  such  excepted  cases 
reser^nng  to  the  state  tlie  right  of  visiUition. 
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By  §  31  of  said  a  1  tide  it  is  declared,  among 
other  restrictions  imposed  upon  the  legisla- 
ture :  "Nor  shall  it  have  the  power  to  make 
any  gift,  or  authorize  the  making  of  any 
gift,  of  any  public  money  or  thing  ol  value 
to  any  individual,  municipal  or  other  coc- 
poration  whatever;  provided,  tliat  nothing 
in  this  section  shall  pre>^ent  the  legislature 
granting  aid  pursuant  to  section  tweuty-two 
of  this  article." 

In  answer  to  the  contention  on  the  pai"!  of 
the  re:*pondent  that  by  the  amendatoiy  act 
of  1807  it  is  attempted  to  give  or  donate 
public  money  or  thing  of  value,  appelUmt'^ 
counsel  say  ''that  the  state  never  had  poeeed- 
sion  of  any  part  of  the  'accumulations  or 
acquisitions'  of  Leland  Stanford,  deceased; 
.     .     .     and  he  [respondent]'  has  not  shown 
how  the  state  could  give  away  whaA  it  neiver 
had.*'     In  other  words,  it  is  claimed  that  one 
not  in  the  (x^ssession  of  property  is  not  the 
o^iner  of  it.     The  law  of  1893  repeatedly  de- 
clares that  the  portion  coming  to  the  sUite 
"shall  be  due  and  payable  at  the  death  of 
the  decedent."    And  it  is  further  provided 
that  from  that  time,  until  paid  over  in  the 
course  of  administration,  the  sum  so  due  the 
state  shall  bear  interest,  and  interest  shall 
be  paid  on  the  sum  so  due  the  state.     It 
would  Iw  absurd  to  exact  interest  for  the  de- 
tention or  use  of  money  or  property  not  be- 
longing to  the  party  who  demands  it^     It  u 
elementary  law  that  the  right  of  inheritance, 
including  the  designation  of  heirs   and  the 
portions  which    the   several    heirs  s^all  re- 
ceive, as  well  as  the  right  of  testamentary 
disposition,  are  entirely  matters  of  statutory 
enactment,  and  within  the  control  of  the  leg- 
islature.    It  is  only  by  virtue  of  the  statute 
that  an  heir  is  entitled  to  receive  any  of  his 
ancestor's  estate,   and    the    legislature  can 
provide  that  the    whole    or   only  a  portion 
shall  go  to  the  heirs  or  other  beneficiaries 
upon  the  death  of  the  ancestor.     This  being 
so,  and  the  legislature  in  this  case  having 
d(:termined  that  95  per  cent  of  the  decedent *s 
estate  may  go  to  his  heirs  and  beneficiaries, 
and  that  5  per  cent  be  retained  to  the  .«itate. 
it  is  too  clear  for  argument  tliat  this  5  per 
cent  vested  in  the  state  at  the  same  time 
that  the  05  per  cent  vested  in  the  heirs  or 
other  beneficiaries.     "An    estate    is    vested 
when  there  is  an  immediate  right  of  present 
enjoyment,  or  a  present  fixed  right  of  future 
enjoyment."     Kent.    Com.    202.     The    state 
here,  from  the  death  of  the  decedent,  had  a 
present  fixed  right  of  future  enjoyment  to 
the  5  per  cent  of  his  estate.     This  is  prop- 
erty or  a  thing  of  value  tj^longing  to  the 
state. 

The  following  from  the  Civil  Code  is  mere' 
ly  reciting  the  common  law:  "The  owner- 
ship of  a  thing  is  the  right  of  one  or  more 
persons  to  possess  and  use  it  to  the  exclusion 
of  others.  In  this  Code  the  thing  of  which 
there  may  be  ownership  is  called  property." 
§  654.  "There  may  be  ownership  of  all  in- 
animate things  which  are  capahle  of  appro- 
priation or  of  manual  delivery;  of  all  do- 
mes-tic  animals:  of  all  obligations:  of  such 
product-s  of  labor  or  skill,  as  the  composition 
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of  an  author.,  goodwill  of  a  business,  trade- 
marks and  signs;  and  of  rights  created  or 
granted  by  statute.''  §  655.  It  is  therefore 
not  the  possession  alone,  but  the  right  to 
possess,  whioh  constitutes  the  ownership; 
and  ownership  may  be  ''of  rights  created  or 
granted  by  statute,"  as  the  case  here.  It 
would  be  .<tl together  a  new  definition  in  the 
law  to  hold  that  one  who  had  not  obtained 
possession  of  a  thing  or  had  parted  with  its 
possession  (x>uld  not  be  the  owner  of  such 
thing.  This  would  be  contrary  to  the  teach- 
ings of  elementary  law,  which  recognizes  a 
right  in  action  as  well  as  a  right  in  posses- 
sion. The  rule  contended  for  would  make 
ownership  depend  altogether  upon  strength 
and  agility  in  obtaining  and  holding  posses- 
sion of  things.  The  purpose  of  the  act  of 
1897,  as  appears  by  its  title,  was  merely  to 
amend  the  act  of  1893.  Section  I  of  the  lat- 
ter  act  amends  §  I  of  the  act  of  1893  by  re- 
enacting  said  section  at  length,  as  required 
by  the  CoiKstitution.  Thereafter  is  added  to 
the  act  of  1897  the  independent  §  2,  which 
attempts  to  release  the  payment  of  the  taxes 
imposed  by  the  act  of  1893,  except  such  as 
liave  already  been  paid  over  to  the  treasurer 
of  the  proper  county. 

Passing  consideration  of  the  question 
whether  this  section  is  not  in\'alid,  because 
not  embraced  in  the  title  of  the  act,  and  for 
the  further  reason  that  it  in  effect  amends 
other  seotions  of  the  act  of  1893  without  re- 
«iiacting  them,  it  would  strike  the  ordinary 
mind  as  a  strange  piece  of  legislation.  Tho 
one  who  had  been  prompt  in  complying  with 
the  law,  and  paid  into  the  county  treasury 
what  belongs  to  the  state,  is  punished  for 
his  good  conduct  by  retaining  the  money  so 
paid;  whereas,  he  who  has  refused  to  obey 
the  law  is  rewarded  by  giving  or  releasing 
to  him  that  which  belongs  to  the  state,  and 
which  he  unjustly  witliheld.  The  object  of 
this  unjust  discrimination  is  apparent.  To 
take  public  funds  from  the  treasury,  and 
give  them  away,  would  be  a  more  bald  and 
palpable  violation  of  the  Constitution  than 
to  arrest  such  funds  in  transit  and  return 
them  or  give  them  away.  The  latter,  how- 
ever, is  only  an  indirect  mode  of  accomplish- 
ing the  same  result;  but  in  law  that  which 
cannot  be  done  directly  may  not  be  done  in- 
directly. The  funds  in  question  here  were 
never  in  the  possession  of  the  api>ellants,  but 
in  the  possession  of  the  administratrix  of 
the  estate,  as  an  agent  under  the  law  to  hand 
them  over  to  the  state  as  the  owner  thereof. 

It  is  said,  however,  on  behalf  of  appellants, 
that  the  legislature  may  not  only  amend, 
but  repeal  the  law  altogether,  in  which  case 
there  would  be  no  means  of  obtaining  pos- 
session of  the  sums  due  the  state  not  already 
turned  over.  The  legislature  might,  per- 
haps, abolish  or  repeal  all  laws  for  the  col- 
lection of  debts.  This,  however,  would  not 
have  the  effect  of  paying  or  discharging  the 
•debts,  or  in  tlie  lea.st  impair  the  obligation 
to  pay  them.  Property  rights  and  obliga- 
tions would  remain  aa  before.  These,  by 
fundamental  law,  are  placed  beyond  the 
reach  of  legislative  interference.  In  sub- 
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stance,  if  not  in  form,  to  turn  over  the  fund 
in  question  belonging  to  the  state  to  the  ap- 
pellants would  be  to  make  a  gift  or  donation 
of  the  same,  and  the  law  regards  substance 
rather  tlian  form.  We  are  therefore  of  the 
opinion  that  to  give  retroactive  effect  to  the 
law  of  1897  would  conflict  with  the  provi- 
sions of  the  Constitution  prohibiting  the  leg- 
islature from  making  any  gift  or  donation  of 
any  public  money  or  thing  of  value.  The. 
amendatory  act  of  1899  (Stat.  1899,  p.  101), 
passed  after  the  rehearing  was  granted  here^ 
in,  has  no  application  in  this  case.  By  its 
terms  it  applies  only  to  such  property  as 
has  passed  since  the  first  amendatory  act. 
We  quite  agree  with  appellant's  counsel  that 
"an  heir  or  legatee  must  take  his  estate  on 
such  conditions  as  at  the  time  the  state 
may  have  imposed, ''  and  that  subsequent 
legislation  could  not  affect  such  vested  right; 
and  this  rule,  as  already  held,  applies  equal- 
ly to  the  state,  whose  right  to  the  fund  in 
question  accrued  under  the  act  of  1893. 
Order  affirmed. 

We  concur:  Beatty,  Ch.  J.;  Temple, 
J.;  Hensliaw,  J.;  Oaroutte,  J. 

MoFarland,  J.,  being  disqualified,  did 
not  participate  in  the  foregoing  opinion. 

Harrison,  J.:  I  dissent  for  the  reason 
stated  in  my  opinion  reported  in  54  Pac. 
258. 

ITiat  opinion  was  as  follows: 

Leland  Stanford  died  June  21,  1893,  leav- 
ing a  last  will  and  testament  by  which  he 
gave  the  sum  of  $2,500,000  to  certain  trus- 
tees for  the  benefit  of  the  Leland  Stanford 
Junior  Utiivcrsity,  and  also  legacies  amount- 
ing to  $2,200,000  to  certain  of  his  nephews 
and  nieces.  May  7,  1896,  the  superior  court 
for  San  Francisco  made  an  order  requiring 
the  executrix  of  his  will  to  pay  into  the  treas- 
ury of  the  city  and  county  $235,750  as  and 
for  the  collateral  inheritance  tax  upon  these 
and  other  bequests.  From  this  order  the 
present  appeal  was  taken.  May  18,  1896. 
After  the  appeal  had  been  taken,  the  legis- 
lature, at  its  next  session,  passed  an  act, 
March  9,  1897  (Stat.  1897,  p.  77),  amend- 
ing 9  1  of  the  collateral  inheritance  act,  ap- 
proved March  23,  1893,  by  including  oiiiong 
those  who  are  exempt  from  the  tax  ''niGce 
or  iicphew  when  a  resident  of  this  state.'' 
tc;g<»ther  with  certain  classes  of  corporations, 
of  which  the  al>ove-named  university  is  one, 
ami  provided  that  the  exemption  should  ap- 
ply to  all  ca.ses>  arising  subsequent  to  the 
pasHago  of  the  original  act,  "except  in  those 
ca^es  where  Wxc.  tax  has  been  paid  to  the 
treasurer  of  the  proper  county." 

1.  The  appeal  herein  must  be  determined 
in  accordance  with  the  law  as  it  now  exist?, 
and  not  as  it  stood  at  the  time  the  court 
made  the  order  appealed  from.  First  Xnc. 
Bank   V.  Henderson,  101  Cal.  307. 

2.  The  power  of  the  legislature  to  deter- 
mine whether  to  impose  a  succession  tax  or 
an  excise  tax  upon  the  right  of  inheritance, 
as  well  as  its  right  to  determine  upon  which 
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heirs  or  legatees  of  a  decedent  such  a  tax 
shall  be  imposed  was  held  in  Re  Wilmerding, 
117  Cal.  281,  to  be  plenary;  and  any  statute 
enacted   for   this   purpose  may  be  amended 
equally  with  any  other  statute.     The  legisla- 
ture has  the  same  power  to  add  other  classes 
to  those  who  are  to  be  exempted  from  the 
tax  by  an  amendment  to  the  original  act  as 
it  would  have  had  to  exempt  them  from  the 
tax  in  the  original  statute.     The  respondent 
does  not  controvert  the  effect  of  the  amend- 
ment upon  the  estates  of  personfi  dying  sub- 
sequent to  its  enactment,  but  insists  that 
the  provision  in  the  2d  section  of  the  acrt  ex- 
teriding  the  exemption  to  cases  arising  prior 
to  its  enactment,  when  the  tax  has  not  been 
already  paid,  is  in  violaition  of  subdivision 
16  of  §  25  of  article  4  of  the  Constitution 
of  this  state,  by  whidh  the  legislature  is  pro- 
hibited from  passing  local  or  special  laws 
"releasing  or  extinguishing  in  whole  or  in 
part    the    indebtedness,  liahility,  or  obliga- 
tion of  any  oorporation  or  person  to  this 
state,  or  to  any  municipal  oorporation  there- 
in."   The  right  of  the  legislature  to  repeal 
the    entire    act    cannot  he  questioned,  and 
upon  such  repeal  without  any  saving  clause 
there  would  be  no  statute  authorizing  the 
collection  of  any  portion  of  the  tax  then  un- 
paid, and  the  tax  could  not  be  collected.  If 
the  legislature  was  of  the  opinion  that  the 
tax  ought  not  to  have  been  imposed  upon 
nephews  and  nieces,  it  had  the  same  power 
to  repeal  that  portion  of  the  statute  author- 
izing the  collection  from   them  of  the  tax 
then  imposed  as  it  had  to  exempt  them  from 
the  payment  of  the  tax.     Such  a  statute  is 
neither  a  local  nor  a  special  act.     It  extends 
to  every  part  of  the  state,  and  applies  to 
every  person  within  the  class.    A  classifi- 
cation of  the  persons  thus  to  be  exempted 
from  the  collection  of  the  taxes  previously 
imposed  is  ik>  more  a  special  act  than  the 
same  classification  of  those  upon  whom  the 
tax  is  to  be  imposed,  or  who  are  to  be  ex- 
empt from  its  payment;  and  whether  'die  leg- 
islature takes  away  the  power  of  collecting 
the  tax  by  direct  words  to  that  effect,  or  by 
a  declaration  that  the  persons  in  the  class 
shall  be  exempt  from  its  payment,  is  imma- 
terial.    In  Montague  v.  State,  54  Md.  481, 
the    legislature    of    Maryland   had,   by   an 
amendment    to    the    statute,   included    the 
"husband"  in  the  exempted  classes,  and  pro- 
vided that  the  exemption  should  apply  in  all 
cases  where  the  tax  had  not  been  actually 
paid.     In  passing  upon   the    question    here 
presented,  the  court  reached  the  same  con- 
clusion as  above,  saying:     "If  the  legisla- 
ture is  satisfied  that  a  given  tax  is  no  longer 
necessary,  that  it  is  unjust,  that  a  change  of 
circumstances  requires  its  repeal,  that  pub- 
lic policy  demands  that  the  repeal  should  be 
prompt,    should     give     instant    relief,    and 
should  therefore  extend  to  all  who  had  not 
yet  actually  paid,  the  legislature  has  in  its 
discretion  the  constitutional  right  so  to  en- 
act, without  being  at  the  same  time  com- 
pelled to  einbarra£»s  the  treasury  by  a  sweep- 
ing restitution  to  all  who  had  paid  the  tax 
from    the    time    of    its    imposition.     Un- 
45  L.  R.  A. 


der  some  circumstances  such  a  reirospective 
exemption  might  be  highly  expedient,  and 
under  others  not.  The  question  is  one  of 
policy  for  the  legislature,  and  not  one  of  law 
for  the  courts."  It  was  further  objected  in 
that  case,  as  by  the  respondent  here,  that 
the  tax  claimed  from  the  appellant  had  be- 
come a  specific,  ascertained  debt  due  from 
him  to  the  state,  and  that  the  act  exempting 
the  husband  from  its  payment  was  void  un- 
der a  provision  of  the  Oonstitution  of  that 
state  similar  to  the  above  subdivision  of  § 
25,  forbidding  the  general  assembly  from 
passing  local  or  special  laws  releasing  per- 
sons from  their  debts  or  obligations  to  the 
state ;  but  it  was  held  that  this  provision  of 
the  Constitution  did  not  apply  to  a  public 
general  law  releasing  persons  from  their 
debts  or  obligations  to  the  state,  but  that 
the  inhibition  was  directed  to  "local"  or 
"special"  laws,  and  that  the  law  under  ooo- 
sideration  was  neither  local  nor  special. 

3.  Of  the  nephews  and  nieces  who  are  ap- 
pellants herein,  seven  are  residents  and  citi- 
zens of  other  states,  and  it  is  contended  on 
their  behalf  that  the  provision  in  the  stat- 
ute, as  amended  in  1897,  which  purports  to 
exclude  them  from  the  exemption  given  to 
resident    nephews    and    nieces,    contiUTenes 
the  provisions  of  §  2,  art.  4,  of  the  Conatku- 
tion  of  the  United  States,  which  declares. 
"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens 
in  the  sex-eral  states,"  and  is  therefore  in- 
valid.   The  oharge  imposed  upon  the  inheri- 
tance by  the  statute  under  consideration  i^ 
in  the  nature  of  an  excise  tax  {Re  Wilmer- 
ding, 117  Cal.  281),  bnt,  by  whatever  name 
it  is  designated,  the   power    to   impose  the 
charge  is  referable  to  the  power  of  taxatior. 
and  the  above  provision  of  the  Constitution 
guarantees  to  the  citizens  of  each  state  an 
immunity  in  any  other  state  from  the  bur- 
dens of  taxation  upon  their  persons  or  prop- 
erty or  occupations  which   that  state  doef» 
not  impose  upon  the  persons  or  property  or 
occupations  of  its  own  citizens.     Mr.  Cooley 
says  (Const.  Lim.  p.  490)  that  t^is  provision 
"secures  in  each  state  to  the  citizens  of  all 
other  stat»     .     .     .     the    right    to    be  ex- 
empt, in  property  and  person,  from  taxes  or 
burdens  which  the  property  or  persons  of 
citizens  of  the  same  state  are  not  subject  to." 
In  Ward  v.  Maryland,  12  Wall.  418,  20  L. 
ed.  449,  it  was  held  that  a  statute  imposing 
a  higher  license  tax  for  the  sale  of  good^^ 
within  the  etate  of  the  nonresident  than  wn^- 
imposed  upon  tlie  resident  of  the  state  wa> 
in  violation  of  this  section,  and  invalid.     In 
defining  the  words  "privileges  and  immuni- 
ties," as  used  in  the  Constitution,  the  court 
said:     "Beyond     doubt,     those    words    are 
words  of  very  comprehensive  meaning,  but 
it  will  bo  sufficient  to  say  that  the  clause 
plainly  and  unmistakably  secures  and  pro- 
tects the  right  of  a  citizen  of  one  state  to 
pass  into  another  state  of  the  Union  for  the 
purpose  of  engaging    in    lavrful    oonunerce. 
trade,  or  business  without  molestation;  to 
acquire  personal  property,  to  take  and  hold 
real    estate;    to    maintfun    actions    in    the 
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courts  of  the  state;  tuA  to  be  exempt  from 
any  higher  taxes  or  excises  than  are  im- 
posed by  the  state  upon  its  own  citizens." 
In  Oliver  v.  Washington  Mills,  11  Allen,  2C8, 
it  was  held  that  a  statute  of  Massachusetts 
which  required  corporations  to  reserve  from 
each  of  theix  dividends  one-fifteenth  part  of 
whatever  >vaa  payable  to  holders  o(f  stock 
residing  out  of  the  state,  and  to  pay  it  into 
the  state  treasury,  was  violative  of  this  pro- 
vision of  tlie  Constitution;  the  court  saying: 
"It  is  obvious  that  the  power  of  a  state  to  im- 
pose diflferent  and  grc«)ter  burdens  or  imposi- 
tions on  the  propeHy  of  citizens  of  other 
states  than  on  the  same  property  belonging 
to  its  own  subjects  would  directly  conflict 
with  this  constitutional  provision.  By  ex- 
empting its  own  citizens  from  a  tax  or  ex- 
cise to  which  citizens  of  other  states  were 
subject,  the  former  would  enjoy  an  iriimun- 
ity  of  which  the  latter  would  be  deprived." 
See  also  Corfield  v.  Coryell,  4  Wash.  C.  C. 
381;  Campbell  v.  Morris,  3  HaiT.  &  M'H. 
554;  Crandall  v.  State,  10  Conn.  344;  Wiley 
V-  Parmer,  14  Ala.  627.  Section  1978  of 
the  Revised  Sta'tu-tes  of  the  United  States 
provides :  "All  citizens  of  the  United  State?? 
shall  have  the  same  right  in  every  state  and 
territory  as  is  enjoyed  by  white  citizens 
thereof  to  inherit,  purchase,  lease,  sell,  hold, 
and  convey  real  and  personal  property."  If, 
however,  the  state  imposes  upon  the' citizens 
of  another  state  a  tax  upon  their  right  of 
inheritanoe  which  it  does  not  impose  upon 
its  own  citizens,  they  do  not  have  the  "same 
right"  to  inherit  property  as  is  enjoyed  by 
the  citizens  of  that  state.  It  must  be  held, 
therefore,  that  it  is  not  within  the  power  of 
the  state,  while  exempting  its  own  citizens 
from  a  tax  upon  their  inheritances,  to  im- 
pose such  tax  upon  the  inheritances  falling 
to  citizens  of  other  states. 

4.  It  is  then  contended  on  behalf  ^of  the 
respondent  that,  by  rea^son  of  the  invalidity 
of  this  clause  in  the  amendatory  statute,  the 
entire  provision  for  exempting  the  succes- 
sion of  nieces  and  nephews  from  the  tax 
must  fail.  A  comparison  of  the  statute  as 
amended  with  the  original  statute  maken  it 
very  evident  that  the  purpose  of  the  legis- 
lature was  to  in<?lude  nephews  and  nieces 
with  other  relatives  of  the  decedent  whose 
inheritances  should  not  be  liable  to  the  tax. 
The  position  in  the  section  of  the  added 
clause — ^being  placed  in  connection  with 
other  near  relatives  of  the  decedent — implies 
that  the  legislature  intended  them  to  be  ex- 
enrjpt  from  the  tax  equally  with  the  other 
enumerated  relatives.  The  clause  "when 
resident  in  this  state"  was  intended  as  a  lim- 
itation upon  the  extent  of  the  exemption, 
and  not  as  a  con<3ition  upon  which  the  ex- 
emption should  be  extended  to  any  of  the 
nephews  and  nieces.  That  the  leigislature 
intended  that  the  exemption  should  extend 
to  nephews  and  nieces  resident  in  this  state 
is  evident  from  its  language,  and  that  it  did 
not  intend  that  the  exemption  should  extend 
to  nephew's  and  nieces  not  resident  in  this 
state  is  equally  evident.  But  its  intention 
in  this  latter  respect  fails  by  reason  of  its 
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want  of  power  to  make  such  discrimination 
between  the  two  classes.  The  statute  is 
therefore  within  the  rule  of  oonstruction 
that,  if  the  objects  of  a  statute  are  so  sever- 
able that  one  is  not  dependent  upon  the 
other,  effect  will  be  given  to  the  object  which 
is  valid^  while  that  which  is  invalid  will  be 
rejected,  and  the  statute  construed  as  if  the 
invalid  part  had  never  been  enacted.  Mr. 
Oooley  says  (page  211) :  "If,  when  the  un- 
constitutional portion  is  stricken  out,  that 
which  remains  is  ccmiplete  in  itself,  and  ca- 
pable of  beng  executed  in  accordance  with 
the  app«jent  legisl.i»tive  intent,  wholly  inde- 
pendent of  that  which  was  rejected,  it  must 
be  sustained."  See  also  People  v.  McCreiry, 
34  Cal.  433;  Hole  v.  McGettigan,  114  Cal. 
112;  People,  ex  rel.  Angerstein,  v.  Kenney, 
96  N.  Y.  294;  Com.  v.  Hitchings,  5  Gray, 
482;  Rattcrman  v.  Western  U.  Teleg.  Co, 
127  U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com. 
Rep.  59. 

5.  It  is  not  contended  by  the  respondent 
that  the  bequest  to  the  Leland  Stanford  Jun- 
ior University  is  subject  to  the  tax,  if  the 
provision  making  such  exemption  applicable 
to  past  cases  is  valid.  The  order  is  reversed, 
and  the  superior  court  is  directed  to  make 
its  order  for  the  payment  of  the  tax  in  con- 
formity with  the  foregoing  opinion. 


Lucy  HITE,  Respt,, 

V. 

John  R.  HITE,  Appt. 


( 


Cal. 
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1.  Orderlnar  a  man  to  pay  alimony  and 
salt  money  without  having  had  his  day  in 

court  and  a  hearing  on  the  question  of  the 
marriage,  when  that  Is  denied,  la  a  taking  of 
his  property  without  due  process  of  law. 

2.  A  prima  fade  ca«e  of  marrlaire  on 
tbe  plalntllf'a  oirn  slio'wlnK,  without  a 
preponderance  of  evidence,  when  there  Is  a 
counter  showing,  is  not  sufficient  to  entitle 
her  to  alimony  and  suit  money  In  an  action 
for  divorce,  but-  the  Judge  should  be  satisfied 
from  the  entire  proof  made  of  the  fact  of 
marriage. 

(McFarland  and  Oaroutte,  J  J.,  dissent.) 

(May  13,  1899.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  Mariposa  County 
granting  suit  money  and  temporary  alimony 
to  plaintiff  in  a  divorce  proceeding.  Re- 
versed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  W.  W.  Foote,  F.  J.  Castleliiiii, 
and  Consdon  A  Congdon,  for  appellant: 

Discretion  is  given  the  court  to  require  the 
payment  of  alimony  and  costs  by  the  husband 

Note. — On  the  question  of  the  proof  neces- 
sary  to  authorize  an  allowance  of  temporary 
alimony,  see  also  Harding  v.  Harding  (111.)  21 
L.  R.  A.  810. 

For  proof  of  wife's  residence  as  condition  of 
recovering  alimony,  see  Miller  ▼.  Miller  (Fla) 
24  L.  R.  A.  137. 
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to  the  \\ife,  but  not  to  compel  a  man  to  pay 
money  to  a  woman  who  may  not  turn  out  to 
be  his  wife. 

Vreeland  v.  Vreeland,  18  N.  J.  Eq.  43; 
York  V.  York,  34  Iowa,  530;  McFarland  v. 
McFarland,  51  Iowa,  565;  Smith  v.  Smithy 
01  Iowa,  138;  McKenna  v.  McKenna,  70  III. 
App.  340. 

Prima  facie  proof  can  only  mean  that  the  evi- 
dence produced  on  the  hearing  of  the  motion 
shows  an  apparent  preponderance  in  favor  of 
the  applicant.  In  other  words,  the  claimant 
must  establish  "a  fair  presumption  of  the 
fact  of  marriage  or  a  reasonably  plain  case 
of  the  existence  of  the  marital  relations." 

Brinkley  v.  Brinkley,  60  N.  Y.  184,  10  Am. 
Rep.  460:  Collins  v.  Collins,  71  N.  Y.  279, 
80  N.  Y.  1 :  Carroll  v.  Carroll,  68  Mo.  App. 
190;  Bowman  v.  Boicmany  24  111.  App.  165; 
York  V.  Yorky  34  Iowa,  530;  Vincent  v.  Vin- 
cent, 16  Daly,  534. 

When  the  intercourse  was  illicit  in  the 
beginning,  it  is  presumed  to  continue. 

York  V.  YorA;,  34  Iowa,  530;  Hehhle- 
thwaite  v.  Hepworth,  98  111.  126;  White  v. 
White,  82  Cal.  427,  7  L.  R.  A.  799;  Humph- 
reys v.  Humphreys,  49  How.  Pr.  140;  Hop- 
per y.  Hopper,  92  Hun,  415;  Appleton  v. 
Warner,  51  Barb.  270. 

If  the  defendant  held  out  plaintiff  to  the 
world  as  his  wife,  he  must  have  done  so  by 
open  and  undisguised  acts,  which  were  visi- 
ble to  ahd  observable  by  their  friends,  neigh- 
bors, and  acquaintances. 

Hinckley  v.  Ayres,  105  Cal.  357. 

This  court  has  frequently  reviewed  the  ac- 
tion of  the  trial  court  when  there  has  been 
a  conflict  in  the  evidence. 

Field  V.  Shorh,  99  Cal.  666;  Wilson  v. 
Cross,  33  Cal.  60;  Lander  v.  Beers,  48  Cal. 
546 ;  Reynolds  v.  Snow,  67  Cal.  497 ;  TuUer 
V.  Arnold,  93  Cal.  166. 

Messrs.  Rodgert  &  Paterton  for  re- 
spondent. 

Temple,  J.,  delivered  the  opinion  of  the 
-court: 

This  is  an  appeal  from  an  order  allo^'ing 
alimonv  and  suit  monev  in  an  action  for  a 
divorce.  Plaintiff  contents  herself  in  her 
•complaint,  so  far  as  her  cause  of  action  is 
■concerned,  with  the  averment  of  her  mar- 
riage to  defendant,  and  a  charge  of  adultery 
against  him.  Defendant  denies  the  mar- 
riage, and  avers  that  the  person  with  whom 
lie  is  charged  to  have  committed  adultery  is 
his  lawful  wife.  He  also  charges  that  plain- 
tiff, since  her  alleged  marriage  to  him,  has 
had  illicit  relations  with  other  men.  The 
order  or  judgment  appealed  from  was  made 
after  notice  and  a  hearing  upon  which  many 
affidavits  were  read,  as  were  also  depositions 
of  the  paiiiies.  In  addition  to  the  showing 
as  to  the  lack  of  means  and  the  faculties  of 
the  defendant,  the  plaintiff  states  that  she 
will  require  thirty  or  forty  witnes.ses,  many 
of  them  to  prove  that  the  parties  have  co- 
habited together  as  husband  and  wife,  and 
are  generally  reputed  to  be  such,  and  that  the 
defendant  has  frequently  so  represented. 
In  her  deposition  she  states  that  the  contract 
•consisted  simply  in  this:  That  the  defendant 
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said  to  her,  "You  are  my  wife;"  that  no  wit- 
nesses were  present;  and  that  she  had  re- 
fused longer  to  live  with  defendant  unless  he 
married  her.  These  facts  are  specifically  de- 
nied by  the  defendant.  He  admits  the  co- 
habitation, and  that  he  has  supported  the 
plaintiff,  but  he  avers  that  she  is  an  Indian 
woman,  who  had,  prior  to  his  relations  with 
her,  been  kept  by  many  other  men,  by  one 
of  whom  (Gibbs)  she  had  a  son,  Thomas  H. 
Gibbs,  who  makes  an  affidavit  on  her  behalf 
in  this  case.  Defendant  also  states  that 
since  she  commenced  living  with  him  she  has 
several  times  left  him,  living  with  other 
men ;  and  that  she  sometimes  went  with  the 
Indians  to  their  fandangoes,  and  returned 
when  she  chose.  He  denies  that  either  ever 
supposed  the  relations  to  be  matrimonial,  or 
that  he  ever  called  her  wife,  or  represented 
her  to  be  such.  He  says  that  he  never  eveo 
spoke  to  her  upon  the  subject,  but  he  admits 
that  he  supported  her  and  her  son.  Thomai* 
H.  Gibbs,  the  illegitimate  son  of  the  plaintiff, 
corroborates  the  statements  of  his  mother, 
and  says  he  "was  always  told  and  led  to  be- 
lieve by  said  John  R.  Hite  that  plaintiff  wa» 
the  wife  of  said  John  R.  Hite."  Plaintiff 
also  read  the  affidavit  of  one  James  D.  West- 
fall,  who  deposed  that  on  one  occasion  de- 
fendant introduced  plaintiff  as  his  wife,  and 
also  that  the  parties  were  generally  reputed 
to  be  husband  and  wife.  This  constitutes 
the  evidence  of  plaintiff  upon  the  is»ne  of 
marriage.  The  defendant,  in  addition  to  his 
specific  denial,  read  the  depositions  of  ten 
other  persons,  all  of  whom  depose  that  they 
were  intimate  acquaintances  of  both  parties, 
and  well  acquainted  in  the  neighborhood 
where  they  lived.  They  unite  in  saying  that 
neither  party  ever  claimed  to  be  married  to 
the  other,  and  they  were  not,  at  any  tixnc.  re- 
puted to  be  husband  and  wife.  Some  of  them 
corroborate  other  statements  made  by  de- 
fendanf  as'to  illicit  relations  of  plaintiff  with 
others.  In  addition,  the  reputation  of  Gibbs. 
plaintiff's  son  and  main  witness,  was  at- 
tacked. 

Appellant  contends  that  the  showing  wa« 
insufiicient  to  justify  the  action  of  the  court 
in  granting  alimony.  The  testimony  of 
plaintiff  in  regard  to  the  contract  of  mar- 
riage was  in  itself  quite  imsaUsfactory,  es- 
pecially when  taken  in  connection  with  the 
charge  in  defendant's  affidavits,  which  she 
does  not  deny,  that  she  had,  before  her  co- 
habitation with  defendant,  and  even  since, 
had  improper  relations  with  other  men.  Un- 
der such  circumstances  it  is  difficult  to  be- 
lieve that  an  Indian  woman  would  object  to 
further  relations  except  upon  condition  of 
marriage.  The  positive  denial  of  the  defend- 
ant is  certainly  sufficient  to  overcome  thi^ 
testimony  under  such  circumstances.  The 
matter  must  then  depend  upon  the  evidence 
of  common  repute,  and  no  one  would  contend 
that  the  plaintiff  did  show  a  common,  uni- 
form, and  undivided  repute  of  marriage. 
But  I  think  it  evident  that  the  court  did  not 
determine  the  question  of  marriage  at  the 
hearing.  The  judge  doubtless  adopted  the 
views  of  plaintiff's  counsel  upon  the  subject, 
and  concluded  that  it  was  only  necessary  to 
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hold  that  plaintiff  had,  by  her  affidavits, 
made  out  such  a  case  as  would  throw  the 
burd^  of  proof  upon  the  husband.  To  justi- 
fy alimony,  marriage  mu»t  be  admitted  or 
proved.  Upon  this  subject  there  is  no  dif- 
ference in  the  authorities.  Plaintiff's  coun- 
sel contends  that  it  is  proved  within  the 
meaning  of  this  rule,  when  the  wife,  upon 
her  showing,  makes  a  prima  facie  case,  re- 
gardless of  the  denials  or  proof  produced  by 
the  husband.  He  says  it  is  a  novel  proposi- 
tion that  on  the  hearing  for  temporary  ali- 
mony plaintiff  must  produce  a  preponderance 
of  evidence.  He  claims  this  would  be  equiv- 
alent to  saying :  "Prove  your  case  by  a  pre- 
ponderance of  evidence,  and  then  you  .shall 
have  aoi  allowance  to  enable  you  to  make 
such  proof."  He  also  says:  "In  this  case 
the  plaintiff  made  a  prima  facie  case,  and  if 
the  defendant  had  produced  a  hundred  wit- 
nesses in  an  attempt  to  overcome  her  affida- 
vits, the  result  would  be  the  same.  Indeed, 
it  would  be  only  stronger  reason  for  allowing 
her  means  sufficient  to  procure  the  evidence 
whi-ch  she  and  her  counsel,  who  had  talked 
with  the  witnesses,  say  she  can  produce,  if 
given  the  means  to  do  so."  And  this,  I 
think,  is  really  the  question  in  the  case: 
Was  it  sufficient,  to  entitle  the  plaintiff  to 
alimony  and  suit  money,  for  her  to  make  by 
her  own  showing  a  prima  facie  case?  I  be- 
lieve there  is  no  authority  for  thou  po:)ition. 
If  the  marriage  were  admitted,  then,  upon  a 
showing  of  the  wife's  necessities  and  the  fac- 
ulties of  the  husband,  the  allowance  is  al- 
most a  matter  of  course.  It  is  otherwise 
when  the  marriage  is  denied.  Then,  before 
alimony  can  be  allowed,  the  marriage  must 
be  proved;  and  a  prima  facie  showing  made 
by  the  wife  when  there  is  a  counter  showing 
is  not  sufficient.  The  judge  should  be  satis- 
fied from  the  entire  proof  made  of  the  fact 
of  marriage.  Unless  upon  that  question  the 
husband  has  had  his  day  in  court,  and  a  hear- 
ing, if  alimony  is  allowed,  his  property  is  tak- 
en without  due  process  of  law.  This*  precise 
question  has  not  been  considered,  or  even 
suggested,  in  any  case  to  which  my  attention 
has  been  called,  except  in  McKenna  v.  Mc- 
Kenna,  70  111.  App.  340.  It  was  there  said 
that  in  such  case — when  the  marriage  is  de- 
nied— the  order  cannot  properly  be  made 
**until  a  hearing  has  been  had,  and  the  court 
upon  it  finds  and  adjudges  that  the  relation 
of  wife  and  husband  exists."  The  hardships 
which  might  result  from  either  doctrine  is 
there  very  tersely  stated.  The  learned 
judge  quotes  from  Schx)nwald  v.  Schonwald, 
62  N.  C.  (Phill.  Eq.)  219,  to  the  effect  that 
it  is  better  when  a  woman  makes  oath  of  the 
fact  of  marriage  to  make  an  allowance,  al- 
though the  oath  may  turn  out  to  be  false, 
than  that  a  wife  may  be  in  danger  of  starva- 
tion "if  a  brutal  husband  makes  oath  deny- 
ing the  fact  of  marriage,  which  may  turn  out 
to  be  false;"  to  which  the  Illinois  judge  re- 
plies that  "the  more  accurate  statement 
would  be  that  it  is  better  to  compel  any  man 
to  pay  temporary  alimony  and  expenses  of 
suit  to  any  woman  who  may  see  fit  to  make 
oath  that  he  is  her  husband,  however  strong- 
ly he  may  deny  the  accusation,  rather  than 
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allow  her  to  be  in  want  of  monei;  which  he 
has."  Whatever  hardships  may  result,  the 
court  cannot  lawfully  taive  by  final  decree 
money  from  A  and  give  it  to  B,  whatever 
may  be  the  necessities  of  B,  when  A  disputes 
the  facts  upon  which  his  liability  is  made  to 
depend,  without  a  trial  and  a  determination 
of  the  issues  made.  The  hardship  to  B  can- 
not modify  the  imperailve  rule  of  law  and 
the  absolute  constitutional  guaranty.  It  is 
not  such  a  trial,  and  there  can  be  no  such 
finding,  when  a  man  is  merely  called  into 
court  to  see  whether  one  claiming  to  be  his 
wife  has  in  her  pleadings  and  affidavits  made 
a  prima  facie  case.  He  must  be  heard,  and 
be  allowed  to  submit  evidence,  which  must 
be  considered  in  determining  as  to  the  fact 
of  marriage.  But  that  opportunity  need  not 
be  on  the  trial  of  the  case  itself.  The  appli- 
cation for  alimony,  though  it  cannot  be  con- 
sidered a  separate  suit,  is  a  proceeding  for  a 
separate  judgment,  which,  when  granted, 
has  nothing  to  do  with  the  final  judgment 
in  the  case,  and  will  not  be  affected  by  it. 
It  is  a  final  judgment,  from  which  an  appeal 
may  be  taken.  Sharon  v.  Sharon,  75  Cal.  1. 
To  satisfy  the  requirement  of  due  process 
of  law  it  is  not  always  necessary  that  such 
a  trial  should  be  afforded  as  is  had  in  ordi- 
nary suits  in  courts  of  justice.  The  hearing 
allowed  must  be  such  as  is  practicable  and 
reasonable  in  the  particular  case.  Cooley, 
Const.  Lim.  434.  See  also  Ex  parte  Ah 
Fook,  49  Cal.  406;  Lent  v.  Tillaon,  72  Cal. 
404.  Cooley  says  the  opportunity  to  be 
heard  must  be  such  as  "the  settled  maxims 
of  law  permit  and  sanction,  and  under  such 
safeguards  for  the  protection  of  individual 
rights  as  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question 
belongs."  It  has  been  the  practice  to  deter- 
mine as  to  the  allowance  of  temporary  ali- 
mony, upon  motion  with  notice  and  upon  af- 
fidavits. The  defendant  is  thereby  afforded 
an  opportunity  to  be  heard.  Many  cases  are 
cited  by  respondent's  counsel  which  he  con- 
tends hold  that  all  that  is  required  on  the 
part  of  the  wife  to  justify  an  allowance  of 
alimony  is  that  she,  by  her  showing,  shall 
make  such  a  case  as  upon  a  trial  of  the  issue 
would  cast  the  burden  upon  the  husband.  It 
is  not  necessarv  to  review  all  the  cases,  but 
the  case  of  Brinkley  v.  Brinkley,  50  N.  Y. 
184,  10  Am.  Rep.  460,  is  much  relied  upon, 
and  concerning  it  a  few  remarks  may  be 
made.  That  case  has  some  likeness  to  this. 
A  contract  marriage  was  alleged,  with  sub- 
sequent cohabitation.  The  wife  alleged  that 
defendant  on  many  specified  occasions  intro- 
duced her  as  his  wife,  that  they  were  received 
as  husband  and  wife  by  reputable  acquaint- 
ances, and  such  was  their  common  reputa- 
tion. The  husband  denied  the  marriage,  and 
that  he  had  by  word  or  act  at  any  time  or 
place  given  the  least  foundation  for  the  sup- 
position or  charge  that  plaintiff  was  his  wife. 
He  denied  that  their  cohabitation  was  matri- 
monial., but  averred  that  plaintiff  was  of  un- 
chaste character  and  person,  and  her  relation 
with  defendant  was  libidinous,  and  unsanc- 
tioned by  law.  In  other  words,  he  admitted 
the   cohabitation,  but   claimed    that  it    was 
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meretricious  from  the  beginning.  Judge 
Folger  did  not  say  that  this  was  not  a  denial 
of  a  fact  essential  to  constitute  marriage^ 
but  the  contrary.  Cohabitation,  and  hold- 
ing out  to  the  world,  that  the  persons  so  co- 
habiting are  married,  trnd  general  reputa- 
tion, though  all  admitted,  do  not  of  them- 
selves constitute  marriage.  But  they  au- 
thorize the  presumpflon  of  the  other  fact,  to 
wit,  that  the  cohabitation  was  with  matri- 
monial intent.  This  last  fact  was  denied  by 
Brinklev.  The  court  did  consider  the  affida- 
vits  of  defendan<t,  but  concluded  that  they  did 
not  overcome  the  case  made  by  the  plaintiff. 
The  judge  did  say  that  the  question  was  not 
whether  the  evidence  would  be  sufficient  to 
justify  a  final  decree,  but  whether  "the  proofs 
of  the  parties  give  reason  to  apprehend 
that  upon  a  trial  of  the  issues  between  them 
there  is  the  fair  probability  tb&t  the  plaintiff 
will  maintain  her  allegations;"  that  is,  Does 
the  evidence  submitted  by  both  show  that 
probably  plaintiff  will  prevail  ?  I  do  not  un- 
derstand how  this  could  be  unless  there  was 
upon  that  hearing  a  preponderance  of  evidence 
in  favor  of  marriage,  although,  inasmuch  as 
the  trial  was  not  as  complete  nor  the  evi- 
dence of  as  high  a  grade  as  upon  the  trial  of 
the  issues  in  the  case,  it  would  not  justify 
a  final  decree,  or  a  finding  which  would  be 
an  estoppel.  Judge  Folger  evidently  thought 
that  when  Brinkley  admitted  that  they  had 
cohabited  as  husband  and  wife  in  the  face  of 
the  world,  and  had  associated  with  intimate 
acquaintances  who  were  reputable  people,  as 
though  the  relation  was  honorable,  it  raised 
a  presumption  of  marriage,  not  overcome  by 
the  general  denials  of  the  defendant  and  his 
claim  that  the  relation  was  meretricious. 
Innocence  and  morality  are  to  be  presumed, 
rather  than  the  opposite.  This  is  put  very 
strongly  by  Judge  Folger.  He  says  the  de- 
fendant admits  facts  and  circumstances  pre- 
sumptive of  marriage,  but  says  of  them 
"that,  though  apparently  proper  and  right- 
ful, they  were  but  the  cover  for  a  meretri- 
cious and  libidinous  connection  begun  and 
oontinued  in  impurity,"  and  that  the  issue 
was  whether  the  cohabitation  was  honorable 
and  matrimonial,  or  "the  unsanctioned  for- 
gathering of  a  lecher  and  a  wanton."  This 
view  was  taken  of  that  case  in  Collins  v.  Col- 
K»w,  71  N.  Y.  209.  There  the  wife  made, 
beyond  doubt,  a  prima  facie  case,  but  the 
husband  averred  that  the  de  facto  marriage, 
which  he  admitted,  was  void,  and  the  court 
held  that  it  was  error  to  allow  temporary 
alimony  until  that  question  was  settled.  The 
principal  difference  between  this  case  now  in 
hand  and  the  Brinkley  Case  is  that  this  de- 
fendant denies  that  he  ever  represented  the 
plaintiff  to  be  his  wife,  or  that  they  were  re- 
puted to  be  such.  In  the  Brinkley  Case 
these  facts  were  admitted.  We  are  not  called 
upon  here  to  say  that  it  is  necessary,  in  order 
to  justify  the  allowance  of  temporary  ali- 
mony, that  a  marriage  de  jure  must  be 
shown.  The  rule  upon  this  subject  is  dis- 
cussed by  Mr.  Bishop  in  his  work  on  Mar- 
riage, Divorce,  and  Separation  (§§  922  et 
seq.) .  All  the  evidence  here  tending  to  show 
marriage  at  all  tends  to  prove  a  marriage  de 
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jure,  and  such  was  also  the  fact  in  the 
Brinkley  Case,  altliough  counsel  seem  to  have 
understood  that  case  differently.  I  think 
the  superior  court  did  not  intend  to  hold, 
upon  all  the  evidence  before  it. — that  of  de- 
fendant as  well  as  that  submitted  by  plain- 
tiff,— that  there  was  a  preponderance  in  fa- 
vor of  the  fact  of  marriage;  and,  if  it  raunt 
be  held  that  it  did  so  aajudge,  there  was  a 
plain  abuse  of  discretion. 
Judgment  and  order  reversed. 


We  concur:     Van  Dyke,  J.;  Hensha^r, 


J. 


Beatty,  Ch.  J.,  concurring: 

I  concur  in  the  judgment  of  reversal.  It 
is  only  a  wife  who  can  claim  alimony  (Civil 
Code,  §  137),  and,  when  the  fact  of  marriage 
is  in  issue  and  unproved,  there  is  no  one  in 
that  position.  To  allow  a  woman  alimony 
for  the  purpose  of  enabling  her  to  prove  that 
she  is  a  wife  seems  to  me  to  involve  a  glarinir 
absurdity,  and  to  allow  it  every  time  she 
makes  a  prima  facie  case  of  marriage  by  her 
pleading  or  affidavit  would  result  in  some- 
thing more  serious  than  an  absurdity.  If  a 
husband  sues  for  a  divorce,  alleging  a  mar- 
riage, of  course  there  can  be  no  question  of 
the  right  to  alimony,  if  he  is  able  to  pay  and 
the  wife  is  in  need.  If  he  sues  to  annul  a 
marriage  upon  the  ground  that  it  was  void 
ab  initio  by  reason  of  fraud,  precontract,  in- 
sanity, etc.,  the  granting  of  alimony  pendente 
lite  would  be  proper,  because  a  formal  mar- 
ri<age  is  alleged,  and  will  remain  a  lawful  and 
established  marriage  in  the  absence  of  affirm- 
ative proof  by  him  of  the  existence  of  some 
fact  or  facts  which  will  invalidate  it.  In  such 
a  case  I  concede  the  propriety  and  jusitice  of 
allowing  the  wife  (for  until  the  fraud  or 
other  invalidating  circumstances  are  estab- 
lished she  is  the  wife)  money  to  make  her 
defense.  But  when  a  woman  sues  for  a  di- 
vorce, and  is  met  at  the  very  threshold  of  the 
proceeding  by  a  denial  that  she  ever  was  a 
wife,  the  case  is  entirelv  different.  She 
must  establish  the  marriage  before  she  can 
claim  alimony  or  suit  money,  and  she  must 
establish  irt  at  a  trial,  and  by  satisfactory  evi- 
dence. Kven  if  this  conclusion  involved  the 
inconveniences  and  hardships  which  counsel 
have  depicted  in  their  arguments,  it  would 
be  none  the  less  inevitable,  but,  in  my  opin- 
ion, such  instances  of  hardship  will  rarely, 
if  ever,  arise.  In  a  case  of  this  aspect  the 
plaintiff  is  not  limited  to  a  bare  allegation 
of  marriage  in  general  terms.  She  may  al- 
lege the  specific  facts  from  which  the  infer- 
ence of  marriage  arises,  with  all  the  circum- 
stances of  time  and  place,  and  the  defendaot. 
in  order  to  put  the  fact  of  marriage  in  issue, 
will  be  compelled,  not  only  to  deny  marriage 
in  general  terms,  but  also  to  make  specific 
denials  of  the  facts  which  prima  facie  con- 
stitute marriage.  To  make  such  denials,  he 
must  expose  himself  to  the  danger  of  being 
convicted  of  perjury  if  the  facts  alleged  are 
true.  If  it  be  said  that  this  is  not  sufficient 
security  to  plaintiff,  I  answer  that  it  is  at 
least  equal  to  any  security  the  defendant  or 
the  court  can  have  that  the  plaintiff's  claim 
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13  not  wholly  fictitious'  tn  this  case  the  de- 
fendant nrakes  a  complete  denial, of  the  facts 
alleged  by  plainiifT  as  constituting  a  mar- 
riage; and  until  that  issue  is  tried  and  d«- 
termined  by  final  judgment  the  plaintiff  has 
no  claim  upon  him  as  his  wife.  Undoubted- 
ly there  are  numerous  cases  in  this  country 
which  can  be  cited  in  opposition  to  this  view, 
but  the  sounder  reason  and  the  more  trust- 
worthy authorities  sustain  it.  In  my  opin- 
ion, it  is  sustained  "by  the  reasoning  of  Judge 
Folger  in  the  case  of  Brinkley  v.  Bnnklet/f 
-cited  by  Justice  Temple,  and  still  more  fully 
sustained  by  the  decisions  to  which  Judge 
Folger  refers.  Of  course,  it  has  been  assumed 
in  what  has  been  here  said  that  there  is  no 
serious  contention  on  the  part  of  the  respond- 
ent that  the  superior  cour-t  has  tried  and 
finally  determined  the  issue  of  marriage  in 
lier  favor.  There  is,  in  fact,  no  such  claim. 
The  whole  argument  in  support  of  the  order 
appealed  from  is  that  it  required  only  a 
prima  facie  showing  by  ex  parte  affidavits  to 
sustain  it,  and  that  the  issue  of  marriage  is 
still  to  be  tried. 

Harrison,  J.,  concurring: 

Further  consideration  upon  the  rehearing 
of  the  question  involved  herein  has  led  me  to 
the  conclusion  that  the  court  erred  in  mak- 
ing the  order  appealed  from.  The  question 
involved  in  the  appeal  is  to  be  determined  by 
the  statutes  of  this  state,  irrespective  of  the 
decisions  thereon  by  the  ecclesiastical  and 
chancery  courts  of  other  jurisdictions,  how- 
ever serviceable  the  opinions  of  those  courts 
may  be  in  arriving  at  a  proper  construction 
of  the  statutes.  ''The  Code  establishes  the 
law  of  this  state  respecting  the  subjects  to 
which  it  relates"  (Civil  Code,  §  4) ,  and  §  137 
of  the  same  Code  provides :  When  an  action 
for  divorce  is  pending  the  court  may  in  its 
discretion  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  the  wife 
to  support  herself  or  her  children  or  to  prose- 
cute or  defend  the  action."  As  such  order 
can  be  made  only  in  behalf  of  the  wife,  it  is 
essential  that  the  applicant  for  the  or- 
der make  it  appear  to  the  court  that  she  is 
the  wife  of  the  respondent.  In  an  action  for 
divorce  by  the  husband  it  would  appear  from 
his  complaint  that  the  defendant  is  his  wife, 
and  no  further  showing  of  this  fact  would  be 
required;  but  in  en  action  by  the  wife,  if 
the  defendant  denies  that  the  plaintiff  is  his 
wife,  she  must  establish  the  relation  between 
them  to  the  satisfaction  of  the  court  before 
slie  can  be  entitled  to  the  order.  The  exist- 
ence of  this  relation  would  be  the  main  issue 
in  the  action,  and  would  need  to  be  affirma- 
tively established  before  any  decree  of  di- 
vorce could  be  rendered;  but  I  do  not  think 
that  the  mere  denial  by  the  defendant  that 
the  plaintiff  is  his  wife  ousts  the  court  of 
power  to  make  an  order  requiring  him  to  pro- 
vide her  with  means  to  prosecute  the  action, 
or  for  her  support  during  its  pendency.  An 
application  for  alimony  can  be  made  only 
^•'while  an  action  for  divorce  is  pending,"  and 
to  this  extent  it  Ls  dependent  upon  the  issues 
involved  in  such  action;  but  the  granting  or 
refusal  thereof  is  not  dependent  upon  the 
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final  determination  of  the  issues  in  the  ac- 
tion, or  available  in  the  determination  of 
those  issues.  It  is  a  collateral  proceeding  or 
episode  within  the  action,  authorized  for  a 
particular  purpose,  but  dependent  for  its 
maintenance  upon  the  existence  of  the  action. 
It  is  to  be  heard  and  determined  upon  a  rec- 
ord of  its  own,  and  the  decision  thereon  may 
be  made,  and  may  be  the  subject  of  an  ap- 
peal, before  the  determination  of  the  issues 
in  the  action.  The  evidence  offered  in  its 
support  may  or  may  not  be  the  same  as  that 
which  will  be  offered  upon  the  trial  of  the 
issues  presented  by  the  pleadings.  Being 
authorized  for  a  special  purpose,  the  decision 
thereon  is  limited  to  that  purpose,  and  can  be 
no  more  available  for  the  determination  of 
the  issues  in  tlie  action  than  is  the  prelim- 
inary detei-mination  upon  an  order  for  the 
publication  of  a  summons  that  a  cauf?e  of  ac- 
tion is  stated  in  the  complaint,  or  that  an 
order  for  family  allowance  to  one  claiming  to 
be  the  widow  of  the  decedent  is  available  at 
the  distribution  of  the  estate.  If,  upon  the 
application,  the  fact  of  marriage  is  denied  by 
the  defendant,  it  is  to  be  determined,  like  any 
other  question  of  fact,  upon  the  evidence  of- 
feied  m  its  support,  and  should  be  denied 
unless  the  evidence  thus  offered  would  be 
sufficient  to  justify  tlie  court  in  granting  a 
divorce,  if  the  action  were  submitted  upon 
that  evidence  at  the  final  hearing. 

Upon  the  hearing  herein  the  defendant  de- 
nied that  there  had  ever  been  any  intermar- 
riage between  him  and  the  plaintiff,  and 
there  was  no  direct  evidence  of  such  mar- 
riage. I  do  not  think  that  the  deposition  of 
the  plaintiff  was  entitled  to  any  considera- 
tion by  the  court  for  the  establishment  of 
this  fact.  The  evidence  contained  therein 
consisted  merely  of  her  assent  to  statements 
of  fact  made  by  her  counsel,  and  it  sufficientr 
ly  appeared,  both  by  her  own  statement  and 
by  the  character  of  her  responses  to  the  ques- 
tions put  to  her,  that  she  could  neither  speak 
nor  understand  the  English  language.  The 
plaintiff  sought  to  establish  the  marriage  be- 
tween them  by  evidence  of  repute,  and  for 
that  purpose  offered  the  affidavits  of  two 
persons  to  the  effect  that  she  was  reputed  to 
be  his  wife.  In  response  thereto  the  defend- 
ant read  the  affidavits  of  several  persons  to 
the  effect  that  the  parties  were  never  reputed 
to  be  married  in  the  community  in  which 
they  lived.  Repute  of  marriage  is  but  hear- 
say, and  the  fact  of  marriage  is  not  estab- 
lished by  reputation  unless  it  appears  that 
the  reputation  is  uniform.  Hearsay  ceases 
to  be  entitled  to  any  weight  as  evidence  un- 
less it  is  uniform,  and  it  is  only  by  reason 
of  its  uniformity  that  it  will,  in  any  in- 
stance, authorize  the  presumption  of  a  fact. 
The  court  is  not  at  liberty  to  determine  the 
fact  upon  a  preponderance  of  the  hearsay, 
but,  if  it  is  divided,  it  must  be  rejected  en- 
tirely. "Where  reputation  is  relied  on,  that 
reputation,  to  raise  the  presumption  of  mar- 
riage, must  be  founded  on  general,  not  di- 
vided or  singular,  opinion :  and,  where  repu- 
tation in  such  case  is  divided,  it  amounts  to 
no  evidence  at  all."  Barnum  v.  JBamum,  42 
Md.  297.     Cohabitation  of  a  man  and  woman 
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gives  rise  to  reputation  of  their  marriage,  be- 
cause the  presumption  from  one's  conduct  is 
in  favor  of  innocence,  and  their  cohabitation 
is  presumed  to  be  consistent  with  good  mor- 
als, and  therefore  matrimonial ;  but,  if  their 
cohabitation  is  shown  to  have  been  illicit  in 
its  origin,  the  presumption  of  innocence  is 
overcome,  and  the  continuous  cohabitation 
will  be  presumed  to  be  illicit.  If,  during  its 
continuance,  their  cohabitation  is  changed 
from  an  illicit  to  a  matrimonial  character, 
the  burden  of  showing  this  fact  is  upon  the 
one  who  wouW  avail  himself  of  the  effect  of 
the  change.  It  clearly  appears  herein  that 
the  intercourse  of  the  plaintiff  with  the.  de- 
fendant was  illicit  at  its  commencement,  and 
so  continued  for  many  years,  and  there  was 
no  evidence  except  that  of  the  plaintiff  of 
any  change  in  its  character;  but.  as  above 
stated,  her  evidence  was  not  entitled  to  any 
consideration.  Moreover,  presumptions  are 
resorted  to  for  the  establishment  of  facts 
only  in  the  al>sence  of  direct  evidence  upon 
the  facts  sought  to  be  established;  and  it  is 
a  rule  in  the  consideration  of  evidence  that 
when  it  is  within  the  power  of  a  party  to 
produce  direct  evidence  of  the  fact,  and  in- 
stead of  doing  so  he  produces  evidence  of  an 
inferior  character,  it  will  be  presumed  that 
the  direct  evidence  would  be  adverse  to  his 
claim. 

The  contention  on  the  part  of  the  respond- 
ent that  when  the  faot  of  marriage  is  put 
in  issue  it  is  only  necessary  for  the  wife  to 
make  a  prima  facie  showing  in  order  to  en- 
title her  to  alimony  for  the  prosecution  of 
the  suit,  as  well  as  the  contention  by  the  ap- 
pellant that  if  he  is  compelled  to  pay  ali- 
mony to  the  plaintiff  prior  to  the  determina- 
tion of  the  action,  and  while  it  may  be  final- 
ly determined  that  slie  ks  not  his  wife,  he  will 
be  deprived  of  his  property  without  due  proc- 
ess of  law,  is  fully  considered  in  the  opinion 
of  Mr.  Justice  Temple,  and  I  concur  in  hie 
views  thereon.  If  the  fact  of  marriage  is 
denied  by  him,  he  is  as  much  entitled  to  a 
hearing,  and  an  opportunity  to  controvert  the 
showing  made  by  the  plaintiff  upon  her  ap- 
plication for  alimony,  as  at  tlie  final  hearing 
of  the  action;  and  in  either  case  the  issue 
thus  presented  is  to  be  determined  by  the 
court  upon  a  preponderance  of  the  Evidence 
thereon.  If,  upon  her  application,  he  is  giv- 
en such  a  hearing  as  is  appropriate  to  the 
character  of  the  controversy,  or,  as  is  usual 
in  such  cases,  with  the  opportunity  to  con- 
trovert her  claim  as  fully  as  he  may  desire, 
he  receives  all  the  protection  to  which  he  is 
entitled  by  law. 

In  view  of  the  principles  which  «»hould 
have  jTOverned  the  court  in  considering  the 
evidence  offered  at  the  hearing  of  the  plain- 
tiff's application.  I  am  of  the  opinion  that 
there  was  no  evidence  before  it  tending  to 
show  a  marriage  between  the  parties,  and 
that  her  application  should  have  been  denied. 

McFarland,  J.,  dissenting: 

I  dissent,  and  think  that,  for  the  reasons 
given  in  the  opinion  in  department,  the  order 
appealed  from  was  there  properly  affirmed, 
and  should  be  adhered  to.  It  seems  to  be  ad- 
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mitted  tliat  in  a  divorce  suit,  although  the 
marriage  be  denied,  still  an  allowance  for 
alimony  to  the  wife  may  be  rightfully  made 
before  the  determination  of  the  issue  of  mar- 
riage  at  the  final  hearing  of  the  case.  But 
that  would  be  of  little  advantage  to  the 
plaintiff  if  at  the  preliminary  hearing  '*tbe 
marriage  must  be  proved*'  in  the  sen^^e  in 
which  that  proposition  is  meant  in  the  opin- 
ion of  the  majority  of  the  court.  In  the  case 
at  bar  the  issue  of  marriage  or  no  marriage 
is  the  main  issue  in  the  case,  and  accordin^r 
to  the  majority  opinion  she  cannot  be  al- 
lowed any  aid  for  the  purpose  of  procuring 
evidence  on  that  issue  unless,  without  such 
aid,  she  had  already  proved  it.  Although 
she  may  have  no  means  at  all,  she  must  still 
rely  entirely  upon  herself  in  obtaining  evi- 
dence and  procuring  counsel  in  support  of  her 
side  of  that  issue.  Whether  or  not  she  has 
made  sufficient  proof  at  the  preliminary 
hearing  to  warrant  the  court  in  allowing  her 
aid  in  preparing  herself  for  the  final  adjudi- 
cation of  that  is6ue  is  a  question  in  the  first 
instance  for  the  exercise  of  the  discretion  of 
the  trial  court,  and  in  passing  upon  the  con- 
clusion of  the  trial  court  upon  that  point 
this  court  is  estopped,  in  my  opinion,  from 
disturbing  that  conclusion  if  there  be  a  fair 
and  material  conflict  of  evidence  upon  the  is- 
sue. In  the  case  at  bar  there  is  no  doubt 
that  the  respondent  produced  evidence  tend- 
ing strongly  to  establish  the  fact  that  there 
was  a  marriage.  It  is  true  that  appellant 
also  produced  evidence  on  the  other  side  of 
that  issue,  but  I  do  not  think  that,  under  the 
well-established  rule  touching  conflicting 
evidence,  we  are  warranted  in  disturbing  the 
conclusion  of  the  court  below.  Respondent 
was  clearly  entitled,  in  my  opinion,  upon 
the  showing  made  by  her,  to  have  aid  from 
the  appellant  in  procuring  evidence  to  be 
used  upon  the  final  determination  of  that 
issue. 

Appellant  seems  greatly  impressed  with 
the  danger  of  some  well-to-do  husband  being 
compelled  to  contribute  to  the  prosecution  of 
a  suit  brought  by  some  woman  who  falsely 
swears  that  she  is  his  wife;  but  no  fear 
seems  to  be  entertained  that  a  husband  may 
prevent  an  injured  wife  from  obtaining 
means  to  prosecute  a  just  suit  by  simply 
averring  that  he  is  not  her  legal  husband. 

Appellant  seeks  to  emphasize  the  fact  that 
the  plaintiff  is  an  Indian,  but  it  is  entirely 
immaterial  what  race  sh^  belongs  to.  Appel- 
lant selected  and  enjoyed  her  as  his  chosen 
companion  through  the  youth  and  prime  of 
her  womanhood.  When  he  discarded  her  it 
was  evidently  not  because  she  was  an  Indian, 
but  because  she  was  then  an  old  Indian. 

Garontte,  J.,  dissenting: 

It  is  held  in  the  majority  opinion  in  this 
case  that  when  alimony  and  suit  money  pen- 
dente lite  is  prayed  for  in  an  action  for  di- 
vorce, the  marriage  being  denied,  then  upon 
the  preliminary  hearing  the  fact  of  mar- 
riage must  be  established  by  a  preponderance 
of  evidence,  or  the  application  should  be  de- 
nied. Upon  the  final  hearing  it  is  only  nec- 
essary to  establish  the  marriage  by  a  prepon- 
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derance  of  evidence.  Hence,  if  the  conclu- 
sion of  tlie  court  be  sound,  tlie  result  is  that 
in  every  oase  where  the  marriage  becomes 
an  issue  of  fact  there  can  be  no  such  thing  as 
alimony  and  suit  money;  for,  if  the  woman 
is  able  to  establish  the  marriage  by  a  prepon- 
derance of  evidence  without  the  money  to  as- 
sist her,  she  has  no  need  of  the  money,  and 
her  application  should  be  denied  for  that 
reason.  If  she  can  establi^  the  fact  of  mar- 
riage upon  the  preliminary  hearing  by  a  pre- 
ponderance of  evidence,  without  money,  she 
can  as  readily  establish  that  fact  upon  the 
final  hearing  without  money.  If  she  be  able 
to  establish  the  fact  of  marriage  by  a  pre- 
ponderance of  evidence  without  money,  then 
she  need  not  go  to  the  trouble  of  establishing 
that  fact  until  the  final  hearing.  It  is  thus 
made  plain  that  the  entire  reason  of  the  rule 
—the  principle  upon  which  the  rule  rests — 
is  all  gone  when  it  is  held  that  the  fact  of 
marriage  upon  the  preliminary  hearing  must 
be  established  by  a  preponderance  of  evi- 
dence. It  may  be  admitted  that  the  conclu- 
sion declared  by  Justice  Temple  is  supported 
by  persuasive  reasons,  yet  we  find  no  court 
in  this  country  sustaining  the  proposition, 
unless  the  decision  in  McKenna  v.  McKennay 
70  111.  App.  340,  is  that  case.  In  the  leading 
case  of  Brinkley  v.  Brinkley,  60  N.  Y.  184, 
Chief  Justice  Polger  labored  hard,  but  with 
somewhat  indifferent  success,  to  lay  down 
the  rule  which  should  guide  nisi  prius  courts 
in  their  determination  as  to  when  temporary 
alimony  and  suit  money  should  be  allowed 
the  wife  in  cases  where  the  marriage  is  de- 
nied. The  New  York  court  in  that  case, 
speaking  by  the  mouth  of  the  chief  justice, 
says:  "It  may  be  said,  too,  that  for  the 
purposes  of  an  application  for  temporary 
alimony  there  will  not  need  that  the  fact  of 
marriage  be  so  conclusively  established  as 
for  the  purpose  of  permanent  alimony,  or  any 
other  ultimate  purpose  of  the  action."  In 
the  same  opinion  it  is  also  said:  "Yet  if  the 
mattei'S  contained  in  other  papers  or  shown 
by  legitimate  proofs  before  the  court  make 
out,  in  the  judgment  of  the  court,  a  fair  pre- 
sumption of  a  fact  of  marriage,  it  has  the 
power  to  grant  alimony  pending  the  action, 
and  expenses  of  the  action."  It  is  again  said 
in  the  same  case :  "The  question  now  before 
us,  however,  is  not  whether,  upon  the  proofs 
as  shown  by  the  parties,  a  final  judgment 
should  be  rendered  that  there  ha«  b^n  an 
actual  valid  marriage  between  the  parties, 
and  whether  a  limited  divorce  should  be  <id- 
judged  with  a  permanent  separate  mainte- 
nance for  the  plaintiff,  to  be  provided  by  the 
defendant.  The  question  now  is.  Do  the 
proofs  of  the  parties  give  reason  to  appre- 
hend that  upon  a  trial  of  the  issues  between 
them  there  is  the  fair  probability  that  the 
plaintiff  will  maintain  her  allegations?"  In 
Collins  V.  Collins,  71  N.  Y.  274,  the  same 
court  that  decided  the  Brinkley  Case  de- 
clares the  Brinkley  decision  to  be  "that  it 
was  not  necessary  that  the  marriage  be  es- 
tablished as  conclusively  as  would  be  re- 
quired for  the  ultimate  purposes  of  the  ac- 
tion, but  that  the  plaintiff  must  make  out  a 
reasonably  plain  case  of  the  existence  of  the 
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marital  relation,  and  she  would  then  be  fur- 
nished with  the  means  of  temporary  support,, 
and  of  conducting  the  suit  until  the  truth  or 
faJsity  of  her  allegations  could  be  ascer- 
tained." In  the  Collins  Case  the  rule  i3 
thus  declared:  "The  plaintiff  is  bound  to 
present  a  case  to  the  court  showing  that  she 
has  a  fair  prospect  of  success  in  the  actiun, 
and  that  she  controverts  and  intends  to  liti- 
gate the  matter  set  up  by  the  defendant,  and 
has  reasonable  grounds  for  doing  so."  In. 
Vincent  v.  Vincent,  16  Daly,  534,  the  court 
said:  "But,  as  in  other  preliminary  con- 
testations, the  fact  is  not  to  be  established 
with  the  clearness  and  conclusiveness  exact- 
ed of  proof  as  the  basis  of  a  final  adjudica- 
tion upon  the  rights  of  the  litigant  parties; 
but  it  suffices  if  on  an  application  for  ali- 
mony the  putative  wife  makes  out  *a  reason- 
ably plain  case  of  the  existence  of  the  mar- 
ital relation,'  " — citing  Brinkley  v.  Brinkley,. 
In  Sharon  v.  Bharon,  75  Cal.  43,  it  is  said : 
"In  a  suit  for  divorce,  when  the  marria^^^e  is 
denied  by  the  defendant's  answer,  three 
things  must  be  made  to  appear  on  applicutiou 
for  temporary  alimony:  the  marriage, — 
by  satisfactory  evidence  showing,  at  least 
prima  facie,  a  marriage  in  fact."  I  cite  the 
foregoing  authorities  to  show  that  the  rule  of 
law  declared  by  the  majority  opinion  as  to 
the  quantum  of  evidence  necessary  to  be  pro- 
duced by  the  wife  at  the  preliminary  hearing 
to  support  the  fact  of  marriage  is  opposed  to 
the  great  weight  of  authority.  Yet  I  am 
free  to  say  the  true  solution  of  the  question 
presents  difficulties  of  no  small  proportions,. 
— difficulties  that  I  am  not  willing  to  meet 
unle^  necessity  demands  it,  and  here  1  find 
no  such  necessity;  for,  even  concedinjv  the 
rule  of  law  to  be  as  stated  by  the  learned 
writer  of  the  majority  opinion,  namely,  the- 
marriage  must  be  established  by  a  prepon- 
derance of  e\'idence,  then,  under  such  rule, 
this  order  should  be  affirmed. 

The  reasons  for  the  affirmance  of  this  order 
are  these:  Upon  the  trial  of  any  issue  of 
fact  in  a  civi]^ action  it  is  not  for  this  court 
to  say,  upon  appeal,  that  tlie  evidef.ee  pre- 
ponderates in  favor  of  tlie  plaintiff',  or  that 
the  evidence  preponderates  in  favor  of  the- 
defendant.  This  court  has  nothing  to  do 
with  the  preponderance  of  evidence.  It  has 
so  decided  times  innumerable.  It  is  even  a 
rule  universally  invoked  by  this  court 
against  the  defendant  in  criminal  cape«. 
Under  all  authority  in  this  state  it  is  for  the- 
trial  court  to  say  which  way  tlm  evidence 
preponderates;  and,  when  that  court  has  so 
declared,  the  matter  of  prepondf  rsuice  of  evi- 
dence is  forever  foreclosed  from  investigation 
by  this  court.  Treating  this  prooeeding  for 
alimony  and  suit  money  with  ail  the  dignity 
of  a  civil  action,  conceding  that  it  is  to  be 
tried  and  decided  exactly  by  the  same  rules 
of  law  as  any  civil  action,  then  the  only 
question  here  is.  Does  this  record  present  a 
substantial  conflict  in  the  evidence  as  to  the- 
fact  of  marriage?  And  this  question  is  not 
to  be  de termini  by  the  great  number  of  wit- 
nes^ies  upon  the  one  side  and  the  limited  num- 
ber upon  the  other,  for  it  is  often  the  case" 
that  the  weaker  side  in  number  and  in  moneys 
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is  the  stronger  in  right.  Hence  the  fact  that 
.the  plaintifl'  is  an  Indian  woman,  and  her  son 
An  illegitimate  son,  furnishes  no  reason  why 
.this  court  may  cast  aside  their  evidence. 
Either  as  matter  of  law  or  matter  of  fact  it 
cannot  be  said  that  an  Indian  woman  or  an 
illegitimate  son  is  not  to  be  believed  under 
«ath. 

Let  us  pause  a  m(»nent  to  look  at  the  evi- 
dence. A  great  portion  of  it  is  without  sub- 
stantial conflict,  as  follows :  Hite  lived  with 
•this  woman  for  twenty-five  years.  During 
that  time  he  furnished  her  with  all  the  nec- 
essaries of  life.  He  gave  her  a  house  in 
whi(;h  to  live.  He  was  the  father  of  her 
child.  His  sister  visited  her  at  this  house, 
4Um1  slept  with  her.  His  nephews  visited  her 
at  this  house«  and  addressed  her  as  "Aunt 
Lucy."  He  sent  her  illegitimate  son  to 
school,  and  paid  the  expenses  of  his  schooling. 
He  treated  this  son  ad  his  own  son,  and  he 
was  always  considered  and  reputed  in  the 
neighborhood  to  be  the  stepson  of  defendant, 
Hite.  In  addition  to  this  uncontradicted  evi- 
dence, we  have  the  testimony  of  Thomas 
•Gibbs,  the  illegitimate  son,  to  the  effect  that 
the  plaintiff  is  known  far  and  near  through- 
out the  southern  part  of  California  as  the 
wife  of  John  R.  Hite;  that  defendant  has  in- 
troduced plaintiff  as  his  wife,  and  held  her 
out  to  the  world  as  his  wife  continuously: 
that  defendant's  relatives  and  friends  have  as- 


sociated freely  with  plaintiff,  and  visited 
plaintiff  as  tlie  wile  oi  defendant.  We  also 
have  the  testimony  of  one  VVestfall,  to  the 
effect  that  plaintiff  and  defendant  were 
known  in  that  neighborhood  and  adjoining 
counties  as  husband  and  wife;  that  the 
plaintiff  was  everywhere  called  "Mrs.  Hite" 
and  "Lucy  Hite,  wife  of  John  R.  Hite;*'  and 
that  plaintiff  and  defendant  held  themselves 
out  to  the  world,  and  were  always  treated,  as 
husband  and  wife.  From  this  condensed 
statement  of  the  showing  made  by  the  plain- 
tiff I  feel  entirely  satisfied  in  saying  that  slie 
is  entitled  to  alimony  and  suit  money,  in 
order  that  she  may  be  able  te  meet  the  de- 
fendant squarely  at  the  trial  of  the  case  upon 
the  issue  of  marriage  or  no  marriage. 

I  fail  to  comprehend  how  it  may  be  said 
from  the  record  that  the  trial  judge  decided 
this  case  upon  a  wrong  theory.  There  is  not 
a  word  in  the  record  to  indicate  it.  Upon 
the  contrary,  the  fact  that  the  hearing  was 
had  after  notice  to  the  other  side,  and  that 
upon  such  hearing  defendant  introduced  a 
great  mass  of  evidence  to  support  his  claim 
of  no  marriage,  indicates  convincingly  to  my 
mind  that  the  trial  judge  heard  and  decided 
the  case  upon  the  right  theory,  and  that  his 
conclusion  was  based  upon  all  the  evidence 
placed  before  him  by  both  parties  to  the  lit- 
igation. I  think  the  ordev  should  be  af- 
firmed. 
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1.  Acts  done  pursuant  to  a  aobaUtlnff 
Jndffment  which  is  afterwards  reversed 
cannot  be  made  the  basis  o^  an  action  for 
damages  for  tort. 

-2.  A  Jndarm'ent  naralnst  an  employee  In 
fn-vor  of  a  tl&lrd  person  whose  rights 
are  affected  by  what  is  done  in  the  course 
of  the  employment  is  binding  on  the  employ- 
er, when  he  knows  of  the  suit  and  testifies 
in  it  as  a  witness. 

(June  9,  1899.) 


APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Daviess  Coun- 
ty in  favor  of  plaintiff  in  an  action  to  re- 
co\'er  damages  for  the  closing  up  of  a  ditch 
and  throwing  water  back  on  plaintiff's  land. 
Reversed, 

The  facte  are  stated  in  the  opinion. 

Messrs.  George  W*  Jolly  and  Horace 
Jolly,  for  appellante: 

A  judgment,  though  sul)6equeintly  re- 
versed for  error,  furnishes  full  protection 
for  all  acte  done  under  it  in  enforcing  it, 
prior  te  its  reversal. 

Freeman,  Judgm.  §$  104&,  482;  Black, 
Judgm.  §§  170,  356;  Simpson  v.  Hortibccky 
3  Lans.  53:  Clark  v.  Pinney,  6  Cow.  297; 
Allen  V.  Huntington,  2  Aik.    (Vt.)    249,  16 


Note. — Liability  for.  tort  in  doing  acta  author- 
ized by  subsisting  judgment  which  is  after- 
wards reversed. 

This  note  does  not  cover  the  subject  of  the 
restitution  of  property,  or  Its  equivalent  in 
case  it  cannot  be  restored  in  specie,  nor  the 
question  whether  In  the  latter  event  an  action 
in  tort  will  lie  to  recover  Its  value ;  but  treats 
only  of  liability  beyond  that  arising  from  the 
duty  to  restore  property  or  its  equivalent. 

There  are  but  few  cases  In  point,  and  they 
are  in  substantial  harmony  with  the  principal 
case. 

The  prevailing  doctrine  is  that  the  reversal 
of  a  judgment  which  is  merely  erroneous  as  dis- 
tinguished from  one  that  is  irregular,  void,  or 
voidable  merely  creates  a  right,  ew  aquo  et 
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bono,  to  have  restored  what  has  been  lost,  and 
that  it  does  not  relate  back  so  as  to  render 
wrongful  acts  done  under  the  Judgment  which 
were  Justified  at  the  time. 

Mark  v.  Hyatt.  135  N.  7.  806.  18  L.  R.  A. 
275,  holds  that  an  action  of  trespass  will  not 
lie  to  recover  damages  caused  by  a  permanent 
prohibitory  Injunction  erroneously  granted  and 
subsequently  reversed,  but  which  was  within 
the  Jurisdiction  of  the  court,  unless  the  prose- 
cution was  malicious.  The  court  says,  even  If 
the  injunction  were  void  the  damages  resulting 
from  obedience  to  it  could  not  be  recovered  by 
defendant  in  the  injunction  action,  since  they 
resulted  from  his  voluntary  and  needless  act. 
The  trespass  results,  not  from  the  mere  grant- 
ing of  the  void  Judgment  or  process,  but  from 
the  performance  of  some  affirmative  act  under 
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Am.  Dec.  702;  Kaye  v.  Kean,  18  B.  Mon. 
^47 ;  Clark  v.  Rodea,  12  Bush,  16. 

Judgments  are  conclusive  on  not  only  the 
parties  to  the  record,  but  also  on  all  who 
are  in  privity,  and  on  the  master  where  the 
servant  is  su€»d,  aoid  on  the  principal  where 
the  agent  is  sued,  if  the  master  or  principal 
had  notice  of  the  pendency  of  the  suit. 

Emery  v.  Fotoler,  39  Me.  326,  63  Am.  Dec. 
627;  Hill  v.  Bain,  15  R.  I.  75;  Herman,  Es^ 
toppel  &  Res  Adjudicata,  §§  150,  152;  Free- 
man, Judgm.  §§  174,  175;  Bohmxdt  t.  Louis- 
ville, C.  d  L,  R.  Co.  99  Ky.  143;  Castle  v. 
Noyes,  14  N.  Y.  329;  Aleofonder  y.  Taylor, 
4  Denio,  302;  Jackson  v.  Crristoold,  4  HiU, 
522;  Rohhina  v.  Chicago  City,  4  Wall.  672, 
18  L.  ed.  430;  Blasdale  v.  Babcock,  1  Johns. 
519;  LeNeve  v.  LeNeve,  3  Atk.  646;  2  White 
&  T.  Lead.  Cas.  £q.  160,  note. 

A  plea  that  the  matters  involved  in  the 
suit  had  l>een,  for  a  valuable  consideration, 
before  the  suit  was  commenced,  compromised 
and  settled  between  the  parties  to  the  suit,  is 
a  good  defense  to  the  action. 

There  was  no  evidence  to  support  the  ver- 
dict, and  peremptory  instruction  should  have 
been  given,  because  the  j)laintiff *s  Own  evi- 
dence proved  he.  was  not  in  possession  of  the 
-crops;  that  the  crops  belonged  to  his  tenants, 
none  of  whom  were  parties  to  the  suit. 

Chicago  &  W.  M,  R.  Co.  v.  Linard,  94  Ind. 


319,  48  Am.  Rep.  161 ;  Bridgers  v.  Dill,  97 
N.  C.  222. 

The  measure  of  damages  for  destructiooi  to 
growing  crops  is  not  the  rental  value  of 
the  land,  but  the  value  of  the  crops  at  the 
time  of  their  destruction. 

Sedgw.  Damages,  18th  ed.  §§  434,  435, 
9?7 ;  Sabine  d  E,  T,  R.  Co.  v.  Smith,  73  Tex. 
1;  Byrne  v.  Minneapolis  d  Si.  L.  R.  Co.  38 
Minn.  212. 

Mr.  R.  O.  Hill  also  for  appellants. 

Messrs.  Sweeney,  Ellis,  &  Sweeney  and 
Walker  A  Slaek  for  appellee. 

Hobton,  J.,  delivered  the  opinion  o(f  the 
court: 

Appellants  and  appellee  own  neighboring 
farms.  Between  their  lauds  there  was  a 
ridge,  which  prevented  the  water  falling  on 
appellee's  land  from  flowing  down  naturally 
over  appellan^ts'  land.  BoUx  farms  lie  in  a 
very  level  section,  where  there  is  difficulty 
about  drainaga  Some  years  ago  the  owners 
of  the  land  above  the  ridge,  and  some  ol 
those  below,  united  in  an  undertaking  to  cut 
a  ditch  in  a  southerly  direction,  through  the 
ridge,  to  Panther  creek,  for  the  purpoee  of 
draining  all  their  land.  The  ditch  was  out 
through  the  ridge,  but,  for  want  of  means 
to  complete  it,  there  stopped.  The  result  of 
this  was  that  the  lands  abo^e  the  ridge  were 


It  by  the  party  from  whom  the  damages  are 
sought. 

The  question  as  to  the  right  to  recover  dam- 
ages caused  by  an  erroneous  or  void  judgment 
is  discussed  in  a  note  to  the  latter  case  in  18 
L,  R.  A.  275. 

Thompson  v.  Reasoner,  122  Ind.  454,  7  L. 
R.  A.  495,  holds  that  an  action  in  tort  will  not 
He  to  recover  damages  for  injury  to  land  from 
the  casting  of  surface  water  thereon  from  a 
drain  constructed  in  good  faith  pursuant  to  a 
Judgment  subsequently  reversed  for  error. 

Simpson  V.  Hornbeck,  3  Lans.  63,  hoids  that 
an  arrest  under  a  body  execution  upon  a  Judg- 
ment subsequently  reversed  tor  error  will  not 
support  an  action  for  false  imprisonment.  The 
opinion  says  that  an  action  to  recover  back 
money  collected  under  a  Judgment  afterwards 
-reversed  Is  not  founded  upon  any  supposed 
wrong  In  collecting  it,  but  upon  the  ground 
that  in  equity  and  good  conscience  it  ought  to 
be  paid  back. 

The  same  rule  and  distinction  are  applied  by 
Bryan  v.  Congdon,  57  tJ.  S.  App.  505,  86  Fed. 
Rep.  221,  29  C.  C.  A.  670,  and  Fisher  v.  Lang- 
beln,  62  Ilow.  Pr.  238,  to  an  order  of  arrest  re- 
versed on  appeal. 

Chapman  v.  Dyett,  11  Wend.  81,  25  Am.  Dec 
598 ;  Marks  v.  Townsend,  97  N.  Y.  590 ;  Landt 
V.  Hilts,  19  Barb.  283;  and  Hall  v.  Hun- 
ger, 5  Lans.  100, — ^hold  that  an  arrest  under 
an  erroneous  order  subsequently  set  aside  by 
the  court  granting  it  will  not  support  an  action 
for  faJse  imprisonment,  distinguishing  between 
erroneous  and  irregular  orders. 

Day  V.  Bach,  87  N.  Y.  56,  holds  that  an  ac- 
tion for  conversion  will  not  He  against  an  at- 
tachment creditor  for  property  taken  under  an 
attachment  vacated  on  appeal  where  the  prop- 
erty was  sold  as  perishable  pending  the  appeal 
and  the  attachment  creditor  received  none  of 
the  proceeds.  The  opinion  says  that  It  Is  well 
settled  that  a  process  that  Is  merely  erroneous 
(protects  a  party  for  acts  done  under  it  while 
45  L.  R.  A. 


in  fojTce,  and  that  he  may  Justify  under  it  after 
it  has  been  set  aside,  distinguishing  l>etween 
an  erroneous  process  and  one  that  is  irregular 
or  void. 

The  same  distinction  is  made  by  Lyon  t. 
Yates.  52  Barb.  243,  and  Kerr  v.  Mount,  28  N. 
Y.  666,  and  cases  where  the  attachment  was 
vacated  by  the  court  granting  It. 

The  extent  of  the  protection  afforded  by  an 
erroneous  decree  is  further  illustrated  by  Bailey 
V.  3ailey,  45  Hun,  278,  holding  that  a  decree  of 
divorce  against  a  wife,  though  subsequently  re- 
versed for  error,  estopped  her  to  assert  that  the 
husband's  cohabitation,  pending  the  appeal, 
with  another  woman  whom  he  married  after 
the  rendition  of  the  decree  and  before  its  re^ 
versa!,  was  adulterous. 

The  English  cases  also  distinguish  sharply 
between  erroneous  and  irregular  Judgments, 
holding  that  the  former,  though  subsequently 
reversed,  afford  full  protection  for  acts  done 
under  them,  while  the  latter  do  not. 

WHIiams  v.  Smith,  14  C.  B.  N.  S.  696,  holds 
that  an  action  for  false  imprisonment  cannot 
be  based  upon  an  arrest  under  an  erroneous 
attachment  for  contempt  which  was  subse- 
quently set  aside  upon  appeal,  and  there  is  an 
implied  decision  to  the  same  effect  in  Prentice 
V.  Harrison,  4  Q.  B.  852,  12  L.  J.  Q.  B.  N.  S. 
S15,  7  Jar.  580,  Davis  ft  M.  50,  which  holds 
that  a  replication  to  a  plea  Justifying  an  arrest 
under  a  ca,  sa.  on  a  Judgment  is  bad,  where  it 
merely  states  that  the  ca  sa.  has  been  set 
aside,  without  stating  the  reasons,  upon  the 
ground  that  it  may  have  been  set  aside  for  rea- 
sons that  might  have  been  ground  for  error. 

Barker  v.  Braham,  8  Wils.  868,  2  W.  Bl. 
866,  and  PhUips  v.  Blron,  1  Strange,  509  (ac- 
tions for  false  imprisonment),  while  holding 
that  a  Judgment  vacated  for  Irregularity  does 
not  Justify  acts  done  under  it,  state  that  the  rule 
is  otherwise  where  the  Judgment  is  reversed  for 
error  merely,  and  Turner  v.  Felgate,  1  Lev.  93, 
makes  the  same  distinction.  G.  H.  P.   • 
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drained  and  the  lands  below  were  flooded  by 
water  that  did  not  by  nature  flow  upon 
them.  The  work  upon  the  ditch  waa  aban- 
doned. It  caved  in.  Trees  and  other  things 
fell  in  it,  until  in  many  places  it  was  nearly 
filled  up.  The  owners  of  the  land  above  the 
ridge  after  some  years  employed  William 
Miller  to  clean  it  out,  and,  he  having  begun 
to  do  so,  appellants  and  others,  owning  land 
below  the  ridge,  filed  suit  against  him  for 
the  purpose  of  enjoining  him  from  cleaning 
out  the  ditch.  On  the  hearing  of  this  case 
the  circuit  court  entered  a  maiidatory  order 
requiring  the  ditch  to  be  filled  up  so  that 
no  water  could  pass  over  the  ridge  that  did 
.not  flow  over  it  naturally.  On  appeal  from 
this  judgment  to  this  court  it  wus  held  that 
the  injunction  nhould  have  prohibited  the 
appellants  from  cleaning  out  the  ditch,  or 
from  reconstructing  it  in  any  way  so  as  to 
increase  the  flow  of  water  on  the  land  below 
it,  and  that  it  w^is  error  to  require  the  ditch 
to  be  filled  up.  See  Miller  v.  Eayden,  91 
Ky.  215.  On  the  return  of  the  cause  a  judg- 
ment was  entered  in  that  action  pursuant  to 
the  mandate  of  this  court.  This  wus  some- 
thing over  two  years  after  the  entry  of  the 
original  judp^ment  requiring  the  ditch  to  be 
filled  up.  There  had  been  no  eupersedcas  of 
that  judgment,  and,  in  obedience  to  it,  the 
ditch  had  been  filled  up  as  therein  required. 
By  reason  of  the  filling  up  of  the  ditch 
under  the  judgment,  the  water  which  had 
passed  through  it  from  appellee's  land  could 
no  longer  escape  in  this  way,  and  was  thrown 
back  on  it.  After  the  ditch  had  been  opened 
to  the  extent  indicated  by  the  judgment  en- 
tered in  obedience  to  the  opinion  of  this 
court,  appellee  brought  this  suit  for  dam- 
ages to  his  land  from  the  dosing  of  the  ditch 
for  the  two  years  it  had  remained  stopped 
up  under  the  judgment.  Appellants  pleaded, 
in  defense  of  the  action,  that  the  ditch  had 
been  stopped  up  in  obedience  to  the  order  of 
the  oourt,  and  relied  upon  that  judgment  as 
a  protection  to  them  from  damages  sustained 
by  reason  of  what  was  done  in  obedience  to 
it,  there  being  no  supersedeas.  They  did  not 
allege,  however,  that  appellee  was  party  or 
privy  to  the  case  in  which  the  judgment  was 
rendered,  and  the  court  sustained  a  demur- 
rer to  this  plea.  There  was  then  a  trial, 
and  verdict  for  defendants,  which,  on  appeal 
to  this  court,  was  set  aside.  The  opinion  of 
this  court  pointing  out  that  the  judgment 
pleaded  was  no  bar,  because  it  was  not 
averred  that  appellee  was  party  or  privy  to 
that  action.  McCalister  v.  Bridges,  19  Ky. 
L.  Rep.  107.  There  was  no  cross-appeal  in 
that  case,  and  from  the  nature  of  the  case 
there  could  be  none;  so  the  only  question 
before  the  court  was  whether  there  had  been 
a  fair  trial  before  the  jury.  Nothing  more 
was  considered  or  decided.  On  the  return 
of  the  case  the  defendant  tendered  an  amend- 
ed answer  in  which  he  set  out  that  Miller, 
while  cleaning  out  the  ditch,  was  acting  as 
the  agent  and  servant  of  appellee  McAllis- 
ter; that  appellee,  with  others,  employed 
him  to  dig  the  ditch,  and  knew  of  the  suit, 
testified  in  it  as  a  witness,  and  that  Miller 
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was  only  their  agent  in  the  transaction.  The 
court  below  refused  to  allow  the  amended 
answer  to  be  filed,  holding,  in  effect,  that  the 
judgment  was  no  protection  as  to  acts  done 
under  it,  thougli  not  superseded.  There  was- 
then  another  trial,  resulting  in  a  verdict  for 
$1,000  in  favor  of  appellee. 

The  main  question  arising  on  this  appeal 
is  as  to  the  efi'ect  of  the  reversed  judgment 
on  acts  done  under  it  and  in  obedience  to  it 
before  its  reversal,  when  it  was  not  super- 
seded. In  Freeman,  Judgm.  §  4S2,  it  is  said : 
"But  a  subsisting  judgment,  though  after- 
ward reversed,  is  a  suflicient  justification  for 
all  aots  done  by  plaintiff    in    enforcing    it 
prior  to  the  reversal.     Thus,  if  the  defend- 
ant is  taken  in  execution,  the  subsequent  re- 
versal of  the  judgmeiiit  will  not  render  the 
plaintiff  liable  to  an  action  for  false  impris- 
onment; for  the  act  of  imprisonment^  when 
directed  by  the  plaintiff,  was  sanctioned  by 
a  then  valid  judgment."    And  in  §  1046  the 
same  author  says :     "The  case  of  a  judgment 
set  aside  for  irregularity  differs  materially 
fiom  that  of  one  re\'ersed  upon  appeal.     In 
the  latter  ease  the  error  for  which  the  judg- 
ment is  ultimately  avoided  is  imputed  to  the 
court,  and  ihe  parties  are  not  left  without 
protection  for  the  acts  which  they  have  done, 
ba&ed  upon  the  judgment,  and   upon  their 
confidence  in  the  correctness  of  the  decision 
of  the  court."    The  same  principles  are  laid 
down  in  Black,  Judgm.  §§  170,  355.  In  Kaye 
V.  Kean,  18  B.  Mon.  847,  Kean  obtained  a 
mandamus  against  Kaye,  which  he  refused 
to  obey,  and,  being  imprisoned  for  disobedi- 
ence, brought  suit  against  Kean,  upon  a  re- 
versal of  the  judgment  awarding  the  man-^ 
damns,  for  damages  for  his  imprisonment. 
His  petition  was  dismissed.     The  court  said: 
'The  judgment  of  the  circuit  oourt  was  not 
void,  but  merely  erroneous.     ...  So  long, 
therefore,  as  the  judgment  remained  in  force, 
unsuspended  and  unreversed,  it  was  the  duty 
of  the  appellant  to  have  rendered  obedience 
to  it.     His  contumac}'  subjected  him  to  be 
proceeded  against   for   a   contempt,  and  as, 
therefore,  there  was  sufBcient  cause  for  his 
imprisonment,  he  cannot  maintain  an  action 
therefor  against  the  appellee."     In  Clark  v. 
Rodea,  12  Bush,  16,  again  this  oourt  said: 
"A  judgment  is  a  final  and  conclusive  deter- 
mination of  the  rights  of  the  parties  to  the 
litigation;  and  until  it  shall  be  reversed,  va- 
cated, or  modified  in  some  one  of  the  modes 
provided  by  law  the  parties  cannot  refuse  to 
obey  it,  nor  can  they  by  subsequent  litiga- 
tion, idemnify  themselves   against   its  legal 
coneequences."     In  Fraser  v.  Page,  82  Ky. 
73,  an  executor  who  had  paid  out  a  fund  un- 
der a  judgment  which  waa  not  superseded, 
and  afterwiards  reserved,  was  held  protected 
by  it  for  acts  done  in  obedience  to  it  while- 
in  force.     The  same  ruling  was  made  in  Mc- 
Kec  V.  Smith,  6  Ky.  L.  Rep.  224;  Shults  v. 
Beatty,  6  Ky.    L.    Rep.    662;   Shoicalter  r. 
Simmons,  5   Ky.  L.    Rep.    423;    DtidUy  r. 
Beatty.  a    Ky.    L.    Rep.    773.     These  cases- 
proceed  ufion  the  principle  that  what  was 
lawful  when  done  docs  not  become  unlawful 
by  reason  of  subsequent  acts.     The  chancel- 
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lor,  in  entering  the  judgment  in  the  case  re- 
ferred to,  djd  not  act  as  the  agent  of  either 
of  the  parties.  The  judgment  was  the  act 
of  the  law.  Neither  party  could  control  the 
court,  and  neither  was  responsible  for  his  ac- 
tions. The  law  constituted  a  tribunal  to  de- 
term  ixw  the  rights  of  the  parties.  That  de- 
termination, proceeding  from  a  power  above 
them,  was  in  no  sense  their  act.  A  litigant 
in  this  court  does  not  procure  the  judgment 
entered  in  any  such  sense  as  to  render  him 
responsible  for  the  consequence  of  the  judg- 
ment, or  its  reversal  by  the  United  States 
Supreme  Court.  We  have  been  referred  to 
no  case,  and  can  find  none,  where  an  action 
for  damages  has  been  sustained  upon  the  re* 
versal  of  a  judgment  for  acts  done  pursuant 
to  it,  as  for  a  tort.  The  fact  that  there  are 
no  precedents  for  such  recovery  seems  at  this 
day  conclusive  that  it  has  not  been  recog- 
nized AS  admissible  by  either  the  benoih  or 
the  bar.  When  a  judgment  is  reversed,  res- 
titution must  be  made  of  all  that  has  been 
received  under  it,  but  no  further  liability 
should  in  any  case  be  imposed.  The  case 
of  Hays  v.  Griffith,  85  Ky.  375,  is  not  sup- 
ported by  the  weight  of  authority,  and  can- 
not^ in  GUI'  judgment,  be  maiivtained  on 
principle,  so  far  as  it  la^s  down  a  greater 
liability.  The  quotation  from  Freeman  on 
Judgments  is  from  a  sentence  omitted  alto- 
gether in  the  last  edition.  The  opinion  is 
supported  only  by  some  cases  in  Illinois  and 
Califoniia,  and  is  contrary  to  the  rule  fol- 
lowed By  the  United  States  Supreme  Court 
and  all  the  other  state  courts,  so  far  as  we 
have  seen.  It  is  also  in  conflict  with  the 
well-settled  rule  that  the  court,  in  ordering 
or  confirming  a  judicial  sale,  and  the  com- 
missioner, in  nralcing  it,  do  not  act  as  the 
agent  of  the  plaintifT.  Bank  of  United 
States  v.  Bank  of  Washington,  6  Pet.  9,  8 
L.  ed.  300;  Rorer,  Judicial  Sales,  §§  1-12; 
Forman  v.  Hunt,  3  Dana,  621.  Appeals  may 
be  taken  from  judgments,  ordinarily,  within 
two  years,  but  sometimes  within  five  or 
twenty  years;  and  it  often  produces  intol- 
erable hardship  to  hold  a  litigant  responsi- 
ble for  the  consequences  of  an  erroneous 
judgment  under  such  circumstances.  The 
object  in  having  trust  estates,  including 
those  of  decedents,  or  those  assigned  for  the 
payment  of  debts,  settled  in  equity  under  the 
direction  of  the  chancellor,  is  to  protect  the 
parties  in  the  payment  of  the  money,  as  well 
as  to  secure  to  everyone  his  rights.  A  credi- 
tor with  a  small  claim,  who  moved  for  a 
distribution  of  the  fund,  would,  under  the 
rule  referred  to,  be  responsible  for  the  entire 
fund  upon  a  reversal  of  the  judgment,  al- 
though he  had  received  only  a  few  dollars  of 
it.  Such  a  rule  would  destroy  all  confidence 
in  judgments  of  courts,  and  make  them  the 
prolific  parent,  in  many  oases,  of  ruinous  liti- 
gation. Our  system  of  courts  and  the  prin- 
ciples governing  them  are  derived  from  the 
common  law.  But  in  England  the  tribunal 
was  called  the  "curia"  or  "court,"  because  it 
was  held  by  the  King  himself  originally. 
The  judgments  of  the  courts  read  as  the  judg- 
ments of  the  King,  and  when  he  ceased  to 
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hold  the  court  in  person,  and  delegated  this 
function  to  one  of  his  officers,  the  character 
of  the  judgment  was  the  same.  Manifestly, 
there  the  subject  was  not  responsible  for 
damages  for  the  act  of  the  King.  In  this 
country  the  power  vested  in  the  King  vests 
in  the  body  of  the  people,  and  the  courts  sit 
as  their  representative.  The  law,  from  prin- 
ciple and  policy,  requires  that  full  confidence, 
should  be  given  to  judgments  while  in  force. 
It  tends  to  prevent  the  troubles  incident  to 
the  settlement  of  disputes  by  the  act  of  tlie 
parties,  often  bringing  about  breaches  of  the 
peace  or  bloodshed.  It  is  the  duty  of  every 
good  citizen  to  obey  the  majidates  of  the 
law,  and  no  one  should  incur  any  responsi- 
bility by  doing  that  which  it  was  his  duty  to 
do.  It  is  also  the  duty  of  every  citizen  to 
uphold  the  authority  of  the  courts,  and  main- 
tain respect  for  their  judgments;  and  when. 
in  doing  this,  he  obeys  a  judgment  of  the 
court,  it  is  a  sound  and  safe  rule  that  no  lia- 
bility for  damages  should  arise  therefrom. 
The  case  of  Hays  v.  Oriffith  is  disapproved 
so  far  as  it  may  be  construed  to  lay  down  a 
different  rule. 

It  remains  to  determine  whether  appellee 
was  bound  by  the  original  judgment  while  it 
was  in  force.  In  Freeman,  Judgm.  §  174. 
the  rule  is  thus  stated:  "Neither  the  bene- 
fits of  judgments  on  the  one  side,  nor  the 
obligations  on  the  other,  are  limited  exclu- 
sively to  parties  and  their  privies.  Or,  in 
other  words,  there  is  a  numerous  and  impor- 
tant class  of  persone  who,  being  neither  par- 
ties upon  the  record  nor  acquirers  of  interest 
fiom  those  parties  after  the  commencement 
of  the  suit,  are  nevertheless  bound  by  the 
judgment.  Prominent  among  those  are  per- 
sons on  whose  behalf  and  under  whose  direc- 
tion the  suit  ia  prosecuted  or  defended  in  the 
name  of  some  other  person."  In  Herman, 
Estoppel,  §§  150-152,  it  is  said:  "One  who 
is  benefited  by  the  prosecution  of  an  action 
of  which  he  has  notice  is  to  be  regarded  as  a 
party  in  interest,  although  his  name  does  not 
appear  therein.  ...  A  master  or  prin- 
cipal is  in  privity  with  his  servant  or  agent 
when  the  latter  defends  an  action  in  the  right 
of  the  foi*mer,  and  a  judgment  is  an  estoppel 
to  a  renewal  of  the  controversy  by  the  prin- 
cipal or  master  in  the  suit,  on  the  ground 
that  he  is  considered  the  real  party,  and  espe- 
cially when  the  principal  expressly  or  im- 
pliedly authorized  or  ratified  the  acts  of  the 
agent,  virtually  rendering  him  a  party  to 
the  proceedings  instituted  by  or  against  the 
other.  ...  In  such  cases  the  technical 
rule  that  a  judgment  can  only  be  admitted 
between  the  parties  to  the  record  or  their 
privies  expands  so  as  to  admit  it  when  the 
same  question  has  been  decided  and  judg- 
ment rendered  between  parties  responsible 
for  the  acte  of  others."  These  conclusions 
are  susteined  by  Emery  v.  Fowler  [39  Me. 
326]  63  Am.  Dec.  627;  Hill  v.  Bwin,  15  R.  I. 
75;  Rohbins  v.  Chicago,  4  Wall.  672,  18 
L.  ed.  430,  where  many  other  authorities 
are  collected.  This  subject  was  fully  consid- 
ered by  this  court  in  the  case  of  Schmidt  v. 
Louisville,  C,  d  L.  R.  Co.  99  Ky.  143,  and  un* 
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der  the  principles  settled  in  that  opinion  and 
in  the  previous  case  of  War  field  v.  Davis,  14 
B.  Mon.  43,  appellee  was  cleaxly  bound  by 
the  judgment  against  bis  agent^  Miller,  in 
the  original  action.  That  action  was  clearly 
brought  to  settle  the  rights  of  th,e  parties. 
It  ha^  since  been  recognized  by  them  as  set- 
tling their  rights.  Appellee  brought  no  suit 
for  damages  for  the  filling  up  of  the  ditch 
until  that  judgmentt  was  reversed,  and  it 
may  be  safely  assumed  that  he  would  not 
have  sued  at  all  if  that  judgment  had  been 
affiimed.  The  action  has  proceeded  upon  the 
assumption  of  both  parties  that  the  judg- 
ment in  that  case  finally  settled  their  rights, 
and  that  appellant  could  not  relitigate  here 
Uie  right  to  Btop  up  the  ditch  entirdy,  which 
was  determined  against  him  there.  But  the 
estoppel  of  a  judgment  is  always  mutual.  If 
it  binds  one  of  the  parties,  so  as  to  prevent 
him  from  Growing  the  truth,  it  also  estops 
the  other.  If  the  judgment  referred  to  did 
not  bind  appellee  until  reversed,  then  it  con- 
stituted no  estoppel  upon  appellant  in  this 
action,  and  he  might  have  shown  all  the 
facts,  and  had  the  jury  pass  on  the  question 
of  fact  determined  there.  Appellee  has  not 
proceeded  with  his  case  upon  this  theory,  but 
both  parties  have  recognized  tho  judgment 
in  the  equity  case  as  settling  finally  their 
rights  in  the  ditch.  This  was,  we  think,  a 
correct  view  of  the  law.  The  judgment  final- 
ly rendered  in  that  action  is  conclusive  on 
both  parties  as  to  the  right  to  maintain  the 
ditch;  and  the  chancellor's  judgment,  until 
reversed,  was  equally  conclusive,  and,  not 
having  been  superseded,  neither  can  maintain 
an  action  againet  the  other  for  acts  done  in 
obedience  to  it  while  it  was  in  force.  This 
question  was  not  before  the  court  on  the  last 
appeal  of  the  case,  and  what  was  said  then 
must  be  taken  in  reference  to  what  was  be- 
fore the  court.    There  was  no  plea  then  of 


any  facts  showing  that  appellee  was  party 
privy  to  the  judgment  relied  on  in  bar,  or 
bound  thereby  m  any  way.  These  facts 
having  been  pleaded  on  tihe  return  of  the  case, 
the  question  is  now  before  the  court  for  the 
first  time.  Then  there  had  been  a  verdict  for 
the  defendant.  There  was  no  cross  appeal, 
and  could  be  none,  and  the  only  questioa 
was  whether  there  had  been  a  fair  trial  un- 
der the  issues  presented.  The  rule  is  well 
settled  that  a  question  not  in  issue^  tfaongti 
passed  upon  in  the  opinion  on  a  prior  ap- 
peal, is  not  rea  judicata  on  a  su1»equeat  ap- 
peal, where  the  issue  was  properly  made  by 
pleadings  filed  after  the  first  appeal.  See 
note  to  Hastings  v.  Foanoorthy  (Neb.)  34  L. 
R.  A.  344,  and  cases  cited.  Hius,  in  &Brian 
V.  Oom.  6  Bush,  563,  it  was  held  that  a  dis- 
charge of  a  juror  after  the  jury  was  sworn, 
without  the  defendant's  cooisent,  did  not 
operate  to  acquit  him.  But  when  this  opin- 
ion was  rendered  there  had  been  no  plea  of 
former  jeopardy.  On  the  return  of  the  cause 
to  the  lower  court  the  defendant  put  in  this 
plea,  and,  having  been  again  convicted  on  a 
second  appeal,  the  former  opinion  was  heid 
noit  to  conclude  the  question,  and  the  defend- 
ant was  discharged.  0  Bush,  333,  15  Am. 
Rep.  715.  This  rule  has  the  indorsement  of 
the  United  States  Supreme  Court,  and  seems 
to  us  sound,  and  necessary  to  the  proper  ad- 
ministration of  justice.  Barney  v.  Winona 
d  8t,  P.  R,  Co.  117  U.  S.  228,  29  L.  ed.  858. 
The  judgment  complained  of  is  therefore 
reversed,  and  cause  remanded,  witfi  direc- 
tions to  the  court  below  to  grant  appellants 
a  new  trial,  to  allow  the  amended  answer  to 
be  filed,  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Petition  for   rehearing  overruled  Octoiber 
7,  1899. 
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An  execution  upon  a  Judarment  for  nse 
and  occupation  of  real  estate  with- 
held ander  an  apparent  legal  title  from  one 
holding  a  superior  equitable  title  cannot  be 
levied  upon  other  land  which  defendant  had 
conveyed  to  his  wife  as  a  statutory  home- 
stead by  a  deed  recorded  prior  to  the  rendi- 
tion of  the  judgment. 

(November  5,   1898.) 

APPEAL  by  defendants  from  a  judgment  of 
the  OiTcuit  CJourt  for  Shelby  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 

Note. — On  the  question,  What  expectant  and 
contingent  interests  in  real  property  are  subject 
to  attachment  or  levy  on  execution? — see  note 
to  Young  V.  Young  (Va.)  23  L.  B.  A.  642. 
45  L.  R.  A. 


cover  possession  of  certain  real  estate  which 
plaintiff  had  bought  at  an  execution  sale  un- 
der a  judgmenit  against  defendant.  Re- 
versed. 

The  facts  are  erta/ted  in  the  opinion. 

Messrs.  Blnoz,  Bowict  A  PeUiain, 
Ldigshore  &  BeaTert,  and  W.  CL  Cary 
for  appellants. 

Messrs.  Browne  &  Leeper,  for  appellee: 

Gunn'e  debt  being  an  existing  one  at  the 
time  of  said  conveyance  by  Hardy  to  his 
wife,  and  said  conveyance  being  a  voluntary 
one,  it  is  void  as  to  Gunn's  debt,  provided 
the  property  therein  conveyed  was  liable  to 
the  saitisfaction  of  said  debt. 

This  latter  question  depends  solely  upon 
whether  or  not  Gunn's  debt  was  a  contract 
debt  or  a  noncontract  debt. 

Damages  in  an  ejectment  suit  at  law  are 
not  the  subjedt  of  exemption. 

Penton  v.  Diamond^  92  Ala.  610. 


1898. 


Also  as  to  dazDJiges  in  detinue  suits, 
Stuckey  v.  McKihhon,  92  Ala.  622. 
See'alao,  as  to  torts, — 
Meredith  v.  Holmes,  68  Ala.  190. 
Also,  aa  to  statutory  penalties,  see-^ 
WilliatM  V.  Bowden,  69  Ala.  433. 
An  equitable  title  is  paramount  to  a  legal 
title.    A  mere  naked  legal  title  is  liable  to  be 
defeated  in  equity,  but  an  equitable  title  can 
be  defeated  nowhere.     If  it  is  such  a  wrong 
to  witftihold  the  possession  of  land  from  the 
holder  of  a  mere  naked  legal  title    (whoee 
title  ia  liable  to  be  defeated  in  equity,  even 
by  the  withholder)  that  the  damages  there- 
for are  not  the  subjeot  of  exemption,   how 
much  more  so  is  it  a  wrong  to  withhold  the 
aame  from  one  who  has  in  good  conscience  a 
perfect  equitable  title  which  no  power  can 
defeat  ana  no  forum  assail. 


Biickell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  presented  by  this  record 
ifl  whether  tne  damages  assessed  against  one 
in  possession  of  land  under  a  naked  legal  title, 
for  the  use  and  detention  thereof,  as  against 
the  holder  of  a  superior  equitable  title,  as  de- 
termined by  a  bill  to  devest  the  holder  of  the 
legal  title  of  his  interest  therein,  and  invest 
the  holder  of  the  equitable  title  with  the  le- 
gal title,  and  a  decree  granting  such  relief, 
are  damages  arising  from  relations  in  their 
nature  contractual,  or  are  compensation  for 
a  tort. 

James  H.  Gunn,  the  appellee,  filed  a  bill 
in  the  chancery  court  of  Shelby  on  October 
29,  1883,  against  J.   D.   Hardy  and   others, 
peeking  the  devestiture  of  legal  title  to  a  lot 
in  Calera,  and   its  investiture  in  the  com- 
plainant.    Complainant  acquired  his  equity 
through  a  paper  purporting  to  be  a  deed,  but 
-wliich  was  neither  witnessed  nor  acknowl- 
edged, dated  April  9,  1872 ;  and  J.  D.  Hardy 
acquired  the  legal  title  January  20,   1880. 
He  brought  ejectment  against  Gunn,  recov- 
ered judgment  for  the  lot  in  controversy,  and 
on  March  15,  1883,  was  put  in  possession.  A 
decree  was  rendered  in  said  cause  in  accord- 
ance with  the  prayer  of  the  bill;  and  it  ap- 
pearing that  J.  D.  Hardy  had  been  in  pos- 
&€Hsion  of  the  lot  for  more  than  three  years, 
and  that  the  value  of  the  use  and  occupation 
during  the  period  waa  $344,  a  decree  for  that 
sum  was  rendered  in  favor  of  the  complain- 
ant against   Hardy.     Execution   was   issued 
upon  this  decree,  which  was  levied  upon  the 
house  and  lot  in  controversy,  and  the  same 
was  sold  by  the  sheriff  on  December  18,  1893, 
purchased  at  said   sale  by  Gunn,  and  the 
sheriff's  deed,  in  ordinary  form,  was  executed 
and    delivered  to  him.     The  present  action 
was  commenced  February  18,  1894,  to  assert 
the  title  thus  acquh-ed.    That  decree  settled 
tho  title  as  between  the  parties,  and  would 
of  itself  have  supported  an  action  of  ejects 
ment.     Brunson  v.  Morgan,  86  Ala.  318.  The 
defendant  Hardy,  being  in  possession  of  the 
lot  on  January  30,  1886,  conveyed  the  same 
to  Louisa  Hardy  on  that  day;  the  deed  re- 
citing the  consideration  at  "the  sum  of  $1, 
and  the  further  consideration  that  1  wish  to 
provide  a  home  for  my  family,"  and  it  wad 
45  Li.  R.  a. 
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recorded  March  4,  1889.    At  the  execution  of 
the   conveyance   Hardy   waa  occupying   the 
premises  as  a  homes*tead.     It  consisted  of  3Yi 
acres,  and  at  the  time  of  the  sale,  and  since, 
it  did  not  exceed  in  value  $2,000,  and  since 
the  conveyance  the  grantee  has  been  in  pos- 
session of  it.     The  circuit  court  gave  the  af- 
firmative charge  at  the  instance  of  the  plain- 
tiff, and   tliis   alone  is  assigned    as  error. 
There  were  no  contractual  relations  between 
plaintiff  and  the  grantor,  J.  D.  Hardy.  Har- 
dy recovered  the  lot  in  controversy  of  plain- 
tiff in  an  action  testing  the  legal  title  to  it. 
He  went  into  possession  under  a  writ  issued 
upon  the  judgment     He  held  the  possession, 
not  by  contract,  but  by  a  recovery  in   the 
ejectment  suit,  on  a  title  superior  to  that 
which  could  have  been  asserted  by  Gunn  in 
a  court   of   law.     This   title,   however,   was 
burdened  with  the  superior  equity  residing 
in  the  appellee,  compelling  its  devestiture  in 
a  court  of  equity.     There  is  no  difference  in 
the  relation  of  parties  where  one  must  resort 
to  equity  to  devest  an  adverse  legal  title,  and 
where  one  sues  at  law  to  dispossess  one  hold- 
ing an  adverse  title.     In  the  latter  class  of 
cases  it  has  been  held  by  this  court  that  a 
claim  of  exemption  cannot  prevail  against  a 
judgment  for  damages  and  costs  in  a  statu- 
tory action  in  the  nature  of  ejectment  Pen- 
ton  V.  Diatnond,  92  Ala.  610.     As  is  said  in 
Stuckeij  V.  MoKihhon,  92  Ala.  622,  respect- 
ing a  judgment  rendered  in  a  detinue  case: 
"No  element  of  contract  was  involved  in  the 
ease.     The  right  of  plaintiff  to  recover  the 
value  of  the  hire  or  use  of  the  property  re- 
sulted from  the  wrongful  and  tortious  act 
of  the  defendant  in  withholding  it,  and  in 
no  sense  from  a  contract,  express  or  implied, 
on  his  part  to  pay  therefor."    Meredith  v. 
Holmes,  68  Ala.  190;  McLaren  v.  Ander«ofi, 
81  Ala.  106;  Vincent  v.  State,  74  Ala.  274; 
Dangaim  v.   Luna  ford,    112   Ala.   403.     The 
circuit  court  did  not  err  in  giving  the  charge 
requested.     Let  the  judgment  of  the  circuit 
court  be  affirmed. 

A  petition  for  rehearing  having  been  filed, 
the  following  response  was  handed  down  on 
February  10,  1899: 


Per  Cnriamt 

On  a  careful  examination  of  the  record  in 
this  case,  it  appears  that  in  the  former  opin- 
ion and  decision  a  mistake  was  made  in  con- 
founding the  lot  for  which  this  suit  was 
brought  with  the  lot,  the  subject  of  the  suit 
in  the  chancery  case  of  Gunn  againet  Hardy, 
wherein  a  decree  was  rendered  in  favor  of 
said  Gunn,  and  devesting  Hardy  of  title  and 
vesting  same  in  Gunn.  The  two  lots  are  sep- 
arate and  distinct  The  sheriff's  deed  on 
which  the  plaintiff  relied  in  the  present  suit 
for  a  recovery  of  the  lot  in  question  was  exe- 
cuted six  or  seven  years  subsequent  to  the 
deed  from  J.  D.  Hardy  to  his  wife,  Mrs. 
Louisa  Hardy.  The  sheriff's  deed  to  the 
plaintiff  was  under  an  execution  against  the 
defendant  J.  D.  Hardy.  Mrs.  Louisa  Har- 
dy, a  codefendant  in  the  present  suit,  intro- 
duced in  evidence  tlie  deed  above  mentioned 
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from  her  husband,  J.  D.  Hardy,  to  her.  This 
deed  was  executed  in  January,  1886,  and 
was  filed  in  the  office  of  the  probate  judge  of 
Shelby  county  in  March,  1889.  The  decree 
upon  which  the  execution  issued  was  ren- 
dered after  the  execution  and  filing  of  the 
deed  from  Hardy  to  his  wife.  Under  this 
view  of  the  case,  which  is  supported  by  the 


facts  as  disclosed  in  the  record,  the  court  be- 
low erred  in  giving  the  general  charge  re- 
quested by  the  plaintiff.  The  application 
for  rehearing  must  be  granted. 

The  judgment  of  affirmance  heretofore  ren- 
dered is  set  aside,  and  for  the  error  pointed 
out  the  judgment  of  the  Circuit  Court  is  rt- 
versed,  and  the  cause  remanded. 


DISTRICT    OF    COLUMBIA   COURT   OF  APPEALS. 


Belle  ALEXANDER,  Appt:, 

V. 

Thomson  H.  ALEXANDER. 

(13  App.  D.  C.  334.) 

1.  An  exercise  of  dlacretlon  In  permit- 
ting a  plea  and  demurrer  to  the  whole  bill  at 
the  same  time  is  not  a  subject  of  appeal. 

2.  Tbe  rlfirbt  to  award  alimony  conferred 
on  the  courts  of  the  District  of  Columbia  by 
tbe  act  of  Congress  of  June  19,  1860,  was 
subject  to  the  qualifications  and  Umltatloud 
inherent  in  it  In  tbe  English  courts  and  un- 
der the  Maryland  act  of  1777. 

8.  Fallnre  to  reverve  tlie  riarbt  to  sub- 
sequently reduce  the  amount  in  a  decree 
awarding  alimony  does  not  deprive  the  court 
of  power  subsequently  to  make  the  reduction, 
even  In  cases  of  absolute  divorce. 

(November  1,  1808.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Court  of  the  District  of  Co- 
lumbia dismissing  a  bill  of  review  filed  to 
revise  a  decree  reducing  the  amount  of  ali- 
mony to  be  paid  by  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  W.  Baker  and  Johyi  C.  Git- 
tings,  for  appellant: 

You  cannot  both  demur  and  plead  to  the 
whole  bill. 

Droop  v.  Ridenour,  9  App.  D.  C.  95;  Alex- 
ander, Ch.  Pr.  57. 

A  demurrer  is  the  only  proper  pleading 
to  a  bill  of  review  for  error  apparent  on  the 
face  of  the  record. 

Story,  Eq.  PI.  6th  ed.  729;  3  Enc.  PL  &  Pr. 
594;  2  Dan.  Ch.  Pr.  6th  ed.  1583;  Efiochs  v. 
Harrelson,  57  MivSs.  465;  Carey  v.  Giles,  10 
Ga.  9. 

Before  a  bill  of  review  can  be  filed,  the 
decree  must  be  first  obeyed  and  performed, 
even  though  it  improperly  awards  cost,  by 
reason  of  want  of  jurisdiction,  so  long  as  it 
stands  uncorrected. 

Livingston  v.  HuhhSf  3  Johns.  Ch.  Pr.  125; 
1  Foster,  Fed.  Pr.  488;  Shelton  v.  Van 
Kleeck,  106  U.  S.  532,  27  L.  ed.  269. 

Alimony  is  "an  allowance  which,  by  or- 
der of  court,  the  husband,  or  former  hus- 
band, is  compelled  to  pay  to  his  wife,  or 
former  wife,  from  whom  he  has  been  legally 

Note. — For  power  of  the  court  over  the  subject 
of  alimony  after  a  divorce  decree  has  become 
final,  see  also  McKay  v.  San  Francisco  City  & 
County  Super.  Ct.  (Cal.)  40  L.  R.  A.  585. 
45  L.  R.  A. 


separated  or  divorced,  for  her  support  and 
maintenance." 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  92. 

There  was  error  in  the  decree  of  Alarch  3, 
1898. 

Fries  v.  Fries,  1  MacArth.  291 ;  Alexander 
V.  Alexander,  9  Mackey,  552;  Smith  v. 
Smith,  46  Ala.  264;  Shepherd  v.  Shepherd, 
58  N.  Y.  644 ;  Mitchell  v.  Mitchell,  20  Kan. 
605;  Petersine  v.  Thomas,  28  Ohio  St.  596; 
Kamp  V.  Kamp,  59  N.  Y.  212;  Sammis  t. 
Medbury,  14  R.  I.  215;  Sampson  v.  Samp- 
son, 16  R.  I.  456,  3  L.  R.  A.  349;  Stewart, 
Marriage  &  Divorce,  §  376. 

The  first  decree  granted  to  the  complain- 
ant a  divorce  a  vinculo  matrimonii,  with  ali- 
mony at  the  rate  of  $125  per  month  for  a 
certain  period,  and  thereafter  at  the  rate  of 
$50  per  month,  but  giving  the  complainani: 
the  right  to  apply  any  time  after  a  certain 
date  for  an  increase.  This  decree  was  abeo- 
lutely  final  so  far  as  the  defendant's  ri^^ta 
to  apply  for  a  decrease  were  concerned,  as  he 
failed  to  appeal  therefrom. 

Fries  v.  Fries,  1  MacArth.  291 ;  Smith  v. 
Smith,  45  Ala.  264;  Shepherd  v.  Shepherd, 
58  N.  Y.  644;  Mitchell  v.  Mitchell,  20  Kan. 
665 ;  Petersine  v.  Thomas,  28  Ohio  St.  596 ; 
Kamp  V.  Kamp,  69  N.  Y.  212;  Sammis  t. 
Medbury,  14  R.  I.  215;  Sampson  v.  Samp- 
son, 16  R.  I.  456,  3  L.  R.  A.  349;  Stewart, 
Marriage  &  Divorce,  §  376;  2  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  136;  Henderson  v.  Hen- 
derson, 64  Me.  419;  Stratton  v.  Stratton,  73 
Me.  481. 

Mr.  William  J.  Miller,  for  appellee: 
No  bill  of  review  will  lie  after  the  twenty 
days  allowed  from  the  date  of  the  decree, 
where  a  party  had  the  right  of  appeal  and 
did  not  avail  herself  of  that  right. 

A  bill  of  review  is  an  independent  suit, 
and  must  be  filed  as  such,  and  the  defend- 
ant be  served  with  process,  and  is  to  appear 
as  to  an  original  suit. 

3  Dan.  Ch.  Pr.  3d  Am.  ed.  1729;  Cole  ▼. 
Miller,  32  Miss.  91 ;  2  Hoflfm.  Ch.  Pr.  12. 

A  bill  of  review  must  contain  the  original 
bill,  answers,  and  proceedings  had  (except 
the  evidence),  the  decree  and  the  points  in 
which  the  party  conceives  herself  aggrieved, 
and  the  ground  of  law  or  new  matter  dis- 
covered upon  which  she  seeks  to  impeach  the 
decree. 

t^helton  V.  Van  Kleeck,  106  U.  S.  532,  27  L. 
ed.  269. 

The  decree  does  not  prevent  the  appellee 
from  applying  for  a  modification  of  it. 
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Appellee  had  a  right  at  any  time  to  show 
lie  was  unable  to  perform  the  decree  and  ask 
for  a  modification  of  it. 

Sheaf e  v.  Sheaf e,  36  N.  H.  155;  Coad  v. 
Coad,  41  Wis.  23. 

MoTrlSy  J.,  delivered  the  opinion  of  the 
court: 

This  cause  comes  to  us  on  appeal  from  a 
decree  of  the  supreme  court  of  the  District  of 
Columbia  dismissing  a  bill  of  review. 

It  appears  from  the  record  that  on  May 
25,  1877,  the  appellant.  Belle  Alexander,  as 
-complainant,  instituted  proceedings  in  the 
supreme  court  of  the  District  of  Columbia 
for  a  divorce  from  the  bond  of  matrimony 
then  subsisting  between  herself  and  the  ap- 
pellee, Thomson  H.  Alexander ;  and  that  such 
proceedings  were  thereafter  had  as  resulted 
in  a  decree  of  that  court  adjudging  that  the 
marriage  should  be  dissolved,  and  that  ali- 
mony at  the  rate  of  $50  a  month  should  be 
allowed  to  the  complainant.  This  decree 
was  rendered  on  July  11,  1877.  It  contained 
this  clause  in  reference  to  the  alimony: 
**The  allowance  thus  made  being  without 
prejudice  to  the  right  of  the  complainant  to 
apply  for  the  increase  thereof  after  the  said 
l.st  day  of  January,  1878."  There  was  no 
reservation  of  right  to  the  defendant  to  ap- 
ply for  a  reduction  of  the  alimony  at  any 
time. 

On  February  15,  1878,  it  would  appear 
that  the  alinionv  was  in  arrears  and  un- 
paid;  and  the  complainant  petitioned  the 
court  for  an  order  to  compel  its  payment. 
This  order  the  court  made. 

On  May  19,  1878,  the  defendant  petitioned 
for  a  suspension  of  the  alimony;  and  on  No- 
vember IC,  1878,  an  order  of  the  court  was 
entered  by  consent  for  the  suspension  of 
payment  until  it  should  be  shown  to  the  sat- 
isfaction of  the  court  that  the  defendant's 
pecuniary  circumstances  had  so  far  im- 
proved as  to  justify  the  resumption  of  pay- 
ment. 

On  March  10,  1885,  the  complainant  peti- 
tioned for  a  renewal  of  the  payment  of  the 
alimony,  and  that  the  amount  should  be  in- 
creased to  the  sum  of  $200  a  month ;  where- 
upon the  defendant  came  in  with  an  answer 
and  a  counter-petition  praying  for  a  revoca- 
tion of  so  much  of  the  original  decree  of  July 
11,  1877,  as  allowed  alimony.  Under  these 
petitions  testimony  was  taken,  and  there 
was  finally  an  order  or  decree  made  merely 
denying  the  complainant's  petition.  And 
apparently  there  was  no  action  on  the  de- 
fendant's application.  Upon  appeal  taken 
by  the  complainant  from  this  order  to  the 
general  term  of  the  court,  the  order  was  re- 
versed, and  a  decree  was  rendered  by  the 
general  term  on  May  20,  1892,  to  the  effect 
that  the  sus^pended  alimony  should  be  paid 
by  the  defendant  at  the  raite  of  $50  a  month 
from  and  after  April  15,  1890;  and,  begin- 
ning with  the  date  of  the  decree,  alimony 
thereafter  at  the  rate  of  $50  a  monith.  The 
decree  contained  the  following  clause: 
"**Thi8  decree  is  without  prejudice  to  any 
right  the  said  defendant  may  have  in  law  to 
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apply  for  a  suspension  or  reduotion  of  ali- 
mony for  any  causes  that  may  arise  after 
the  date  of  this  decree." 

Availing  himself  of  the  benefit  of  this  last 
clause,  the  defendant,  on  October  17,  1892, 
petitioned  the  court  to  reduce  the  alimony 
from  $50  to  $25  a  month,  on  the  ground  of 
his  alleged  inability  to  pay  the  former 
amount.  After  answer  by  the  complainant, 
the  court,  on  December  3,  1892,  entered  an 
order  for  the  reduction  as  prayed.  From  this 
order  no  appeal  was  taken;  and  no  further 
proceedings  seem  to  have  been  had  for  about 
five  years. 

On  December  17,  1897,  the  defendant  filed 
a  petition  stating  that  through  misappre- 
hension, resulting  from  apparent  ignorance 
that  there  had  been  a  reduction  of  the  ali- 
mony at  his  own  solicitation,  he  had  over- 
paid the  amount  due  the  complainant  to  the 
extent  of  $650,  and  asking  for  a  suspension 
of  the  alimony  for  two  years  and  two 
months,  which  would  serve  to  rectify  the  al- 
leged miirtake.  There  was  then,  on  motion 
by  the  complainant,  a  rule  issued  on  the  de* 
fendant  to  show  cause  why  he  should  not  be 
required  to  pay  arrears;  and  the  complain- 
ant also  filed  a  petition  for  an  increase  of 
the  alimony.  After  answers  to  these  several 
petitions  the  whole  matter  was  referred  to 
the  auditor  of  the  court.  That  officer  made 
a  report,  and  there  were  exceptions  to  the  re- 
port. Finally,  on  March  3,  1898,  a  decree 
was  made  adjudging  that  the  defendant 
should  pay  to  the  complainant  the  alimony 
allowed  by  the  order  or  decree  of  December 
3,  1892,  from  the  date  of  the  last  payment 
to  March  20,  1898,  bA,  the  rate  of  $25  a 
month,  and  from  and  after  the  last-men- 
tioned day,  alimony  at  the  rate  of  $30  a 
month.  The  defendant  appealed  from  the 
decree  to  this  court :  but  how  far  the  appeal 
has  been  prosecuted  does  not  appear.  The 
complainant,  apparently,  did  not  appeal. 

In  this  condition  of  things,  the  complain- 
ant, on  April  7,  1898,  filed  the  present  bill  of 
review,  in  which  the  foregoing  facts  are 
stated.  The  complaint  of  this  bill  is  that 
all  the  orders  and  decrees  passed  in  the 
cause  subsequent  to  the  original  decree  of 
July  11,  1877,  which  in  any  way  alter  or  af- 
fect such  original  decree,  especially  in  aa 
far  as  these  orders  or  decrees  reduce  the  ali- 
mony allowed  by  the  original  decree,  are  ut- 
terly null  and  void,  on  the  ground,  as 
claimed,  that  the  original  decree  had  become 
an  absolute  finality  beyond  the  power  of  the 
court  to  change  in  any  manner,  except,  upon 
the  petition  of  the  complainant,  to  increase 
the  amount  of  the  alimony.  And  it  is 
charged  especially  that  the  last  order  or  de- 
cree in  the  case,  that  of  March  3,  1898,  is 
erroneous  in  so  far  as  it  fails  to  conform  to 
the  original  decree  in  the  matter  of  alimony. 
The  prayer  of  the  bill  is,  that  the  decree  of 
March  3,  1898,  be  reviewed  and  canceled  as 
to  this  matter  of  alimony,  and  that  the  de- 
cree of  July  11,  1877,  be  renewed. 

The  defendant,  on  May  3,  1898,  demurred 
to  the  bill  of  review  on  the  general  ground 
of  want  of  equity;  and  also,  on  June  1,  1898, 
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by  leave  of  the  court  had  on  that  day,  with- 
out waiving  his  demurrer,  filed  two  pleas  to 
the  bill,  which  were  to  the  effect  that  he  had 
paid  to  the  complainant  under  the  decree  of 
March  3,  1898,  idl  the  alimony  which  had  be- 
come due  and  payable,  both  before  and  after 
the  filing  of  the  bill  of  review.  The  appa- 
rent purpose  of  these  pleas  was  to  show  that 
the  complainant  had  acquiesced  in  the  de- 
cree of  March  3,  1898 ;  and  that  by  such  ac- 
quiescence he  was  now  estopped  from  repu- 
diating that  decree. 

The  complainant  excepted  to  the  pleas, 
and  moved  to  strike  them  from  the  record, 
but  the  exceptions  and  the  motion  were  both 
overruled  on  June  7,  1898.  Then,  on  June 
9,  1898,  a  finial  decree  was  entered,  which  is 
in  the  following  terms: 

"The  above-entitled  cause  came  on  for 
hearing  on  the  bill  of  review  filed  by  the 
complainant  and  the  demurrer  of  the  defend- 
ant filed  thereto,  and  also  upon  the  pleas  of 
the  defendant  filed  thereto  with  leave  of  the 
court,  and  the  same  having  been  duly  ar- 
gued by  counsel  of  the  respective  parties  and 
duly  submitted  to  and  considered  by  the 
court,  it  is,  this  9th  day  of  June,  A.  d.  1898, 
adjudged,  ordered,  and  decreed  that  said  bill 
of  review  be,  ajid  the  same  is  hereby,  dis- 
missed with  costs  againat  said  complainant, 
for  which  defendant  have  executions  as  at 
law." 

From  this  decree,  and  also  from  the  order 
overruling  the  exceptions  to  the  pleas,  and 
denying  the  motion  to  strike  the  pleas  from 
the  record,  the  complainant  ha^  now  ap- 
pealed to  this  court,  and  has  presented  six  as- 
signments of  error,  four  of  which  have  ref- 
erence to  the  action  taken  by  the  court  in  re- 
gard to  the  defendant's  pleas,  and  two  to 
the  dismissal  of  the  bill  of  review  and  the 
sustaining  of  the  defendant's  demurrer  there- 
to. 

1.  With  reference  to  the  pleas,  it  is  urged 
that  the  court  below  should  not  have  al- 
lowed tliem  to  be  filed  while  the  demurrer 
was  pending  undisposed  of;  that  it  was  er- 
ror to  dispose  of  the  appellant's  exceptions 
to  the  pleas  before  the  demurrer  was  dis- 
posed of;  that  the  exceptions  to  the  pleas 
should  have  been  sustained;  that  the  cause 
should  not  have  been  heard  on  the  bill  of  re- 
view, demurrer,  and  pleas.  Most  of  this 
contention,  as  is  apparent,  is  addressed  to  a 
question  of  practice  with  which  the  court 
below  ehould  be  left  free  to  deal  as  it  deems 
best  in  its  discretion;  and  that  discretion 
cannot  well  be  reviewed  in  this  court.  It  is 
very  true,  as  claimed  on  behalf  of  the  appel- 
lant, it  is  an  elementary  rule  of  equity  plead- 
ing and  practice,  that  a  defendant  in  equity 
cannot  at  the  same  time  demur  and  plead  to 
the  whole  bill;  for  it  is  well  settled  that,  if 
he  does  so  plead  and  demur,  his  plea  will 
overrule  the  demurrer  and  eliminate  it  from 
further  consideration.  But  it  is  equally 
well  settled  that  the  court-,  in  its  discretion, 
may  grant  leave  to  make  joinder  of  such  de- 
lenses  ;  and  the  discretion  so  exercised  is  not 
a  subject  of  appeal.  It  is  quite  a  frequent 
practice,  the  propriety  of  which  has  never 
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I  been  questioned,  that  a  court,  after  a  demur- 
rer has  been  filed,  will  require  the  party  ia 
answer,  and  order  the  demurrer  to  stand  over 
until  the  final  hearing,  and  then  perhaps 
sustain  the  demurrer.  And  if  the  court  can 
order  such  proceeding,  certainly  it  can  allow 
it  by  special  leave. 

After  all,  under  the  circumstances  of  the 
present  case,  it  is  not  apparent  that  the  ap- 
pellant has  been  prejudiced  by  the  action  of 
the  court  in  this  regard.  For,  if  the  defend- 
ant, instead  of  demurring  and  filing  pleas, 
had  simply  answered  admitting  the  facts 
stated  in  the  bill  of  review  to  be  true,  which 
he  now  does  by  his  demurrer,  and  should  in 
such  answer  set  up  in  addition  the  facts 
stated  in  the  pleas,  which  the  appellant  by 
her  exceptions  admits  to  be  true,  and  the 
cause  should  then  be  set  down  for  hearing 
on  the  bill  and  answer,  as  it  undoubtedly 
would  have  been,  it  is  not  apparent  how  tbs 
appellant  could  be  in  any  better  position 
with  respect  to  the  pleadings  than  she  is 
now.  The  same  precise  facts  would  be  be- 
fore the  court;  and  the  only  substantial 
question  then  as  now  would  be  whether  there 
was  sufficient  in  the  bill  of  review  to  justify 
its  being  sustained.  We  may,  therefore, 
proceed  to  the  consideration  of  this  main 
question. 

2.  Of  course  the  bill  of  review  comes  too 
late  to  affect  directly  any  of  the  proceedings 
had  prior  to  the  filing  of  the  defendant's  pe- 
tition of  December  17,  1897,  upon  which  the 
decree  of  March  3,  1898,  was  based,  as  more 
than  two  years  had  then  elapsed  since  the 
rendition  of  the  last  preceding  decree;  and 
the  bill  of  review  does  not  seek  in  express 
terms  to  invalidate  anything  but  the  decree 
of  March  3,  1898.  The  previous  proceedings 
we  understand  to  have  been  recited  merely 
for  the  purpose  of  leading  up  to  this  last  de- 
cree, although  they  are  all  equally  character- 
ized as  null  and  void  in  so  far  as  they  depart 
from  the  original  decree  of  1877.  It  may, 
however,  be  a  question  whether  the  appel- 
lant, halving  so  long  submitted  to  the  juris- 
diction without  protest,  and  having  ac- 
quiesced in  some,  at  least,  of  the  proceedings, 
she  should  now  be  heard  to  say  that  they  are 
all  or  any  of  them  null  and  void  for  the  want 
of  jurisdiction.  See  Fisher  v.  Shropshire. 
147  U.  S.  133,  37  L.  ed.  109.  And  it  may 
also  be  a  question  whether,  under  the  cir- 
cumstances of  this  case,  the  decree  of  March 
3,  1808,  if  the  contention  of  the  appellant  be 
well  founded,  was  not  erroneous  merely  and 
to  be  reviewed,  if  at  all,  only  by  way  of  ap- 
peal, and  not  by  way  of  a  bill  of  review  for 
supposed  w«int  of  jurisdiction  to  render  the 
decree.  For  the  decree  was  rendered,  not 
only  upon  the  appellee's  petition,  but  like- 
wise upon  the  counter-petition  of  the  appel- 
lant and  after  plenary  proceedings  upon  both 
petitions  had  before  the  auditor.  And  if  it 
be  conceded,  as  it  must  be,  that  the  court 
had  the  right  at  that  time  to  render  a  de- 
cree regulating  the  alimony  to  be  paid  by 
the  appellee  to  the  appellant,  and  a  decree 
fixing  the  amount  at  $G0  or  at  $100  a  month 
would  have  been  entirely  proper,  according 
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to  the  contention  of  the  appellant,  it  is  not 
apparent  how  a  decree  fixing  the  amount  of 
$30  a  month  can  be  anything  more  than  a 
merely  erroneous  decree,  to  be  corrected,  if 
at  all,  by  way  of  appeal,  even  if  the  conten- 
tion be  correct  that  the  original  decree  of 
1877  fixed  a  limit  for  the  alimony  below 
which  the  court  was  ne\'er  thereafter  at  lib- 
erty to  reduce  the  amount. 

3.  But,  however  this  may  be,  and  we  are 
not  to  be  understood  as  expressing  any  defi- 
nite opinion  on  these  points,  it  seems  to  be 
proper  that  we  should  determine,  as  far  as 
we  may,  the  substantial  question  of  law  in- 
volved in  the  issues  between  the  parties,  and 
that  is,  whether,  when  a  decree  has  been  ren- 
dered for  a  divorce  from  the  bond  of  matri- 
mony, and  in  the  decree  alimony  has  been  al- 
lowed at  a  certain  fixed  sum  per  month  to 
the  complainant  wife  as  against  the  defend- 
ant husband,  with  reservation  to  the  former 
to  apply  at  any  time  for  an  increase,  but 
without  any  reservation  to  the  latter  to  ap- 
ply at  any  time  or  under  any  circumstances 
for  a  reduction  or  suspension  of  the  alimony, 
for  any  cause  supervening  thereafter,  the 
court  which  rendered  the  decree  has  any 
lawful  authority  to  entertain  an  application 
on  the  part  of  the  husband  for  a  reduction 
of  the  amount,  and  to  render  a  decree  for 
Buch  reduction.  The  determination  of  this 
question,  which  seems  never  to  have  been  defi- 
nitely decided  in  this  District,  and  to  have 
been  somewhat  variously  decided  in  other 
localities,  involves  an  inquiry  into  the  juris- 
diction of  our  courts  with  reference  to  the 
laws  governing  divorce  and  alimony. 

Proceedings  for  divorce  in  this  District 
are  entirely  the  creation  of  statute  law.  As 
is  well  understood,  divorce,  whether  from 
the  bond  of  matrimony,  or  from  bed  and 
board,  was  unknown  to  the  conunon'  law, 
both  in  England  and  in  our  own  country. 
But  the  ecclesiastical  courts  have  long 
claimed  and  exercised  the  authority  to  grant 
limited  divorces;  that  is,  from  bed  and 
board,  or  judicial  separations,  as  they  have 
Bometimes  perhaps  more  appropriately  been 
called.  The  Parliament  of  England,  we  be- 
lieve, sometimes,  although  very  rarely,  as- 
sumed the  authority  to  grant  absolute  di- 
vorces from  the  bond  of  matrimony;  and  in 
our  colonial  days  in  Maryland,  as  in  other 
colonies,  the  colonial  legislatures  occasion- 
ally granted  divorces  of  both  kinds,  there 
never  having  been  any  ecclesiastical  courts 
in  the  American  colonies.  In  one  at  least 
of  the  states  of  our  Union  that  authority  is 
yet  claimed  and  exercised  by  the  state  legis- 
lature. Now,  however,  both  in  England 
and  in  most  of  the  states  of  our  Union,  and 
in  the  District  of  Columbia,  under  l^isla- 
tion  by  the  Congress  of  the  United  States, 
the  authority  to  grant  divorces  is  vested  in 
the  courts  of  general  jurisdiction,  generally 
in  the  courts  of  equity  to  the  ordinary  pro- 
ceedings of  which  proceedings  for  divorce 
are  usually  assimilated. 

The  legislation  of  the  Congress  of  the 
United  SUites  on  the  subject  for  the  District 
of  Columbia  is  contained  in  sections  num- 

45  L.  R.  A. 


bered  from  731  to  749,  both  inclusive,  of  the 
Revised  Statutes  for  this  District,  derived 
mainly  from  an  act  of  June  10,  1860,  slight^ 
ly  modified  by  an  act  of  June  1,  1870.  In 
these  sections  the  causes  are  specified  for 
which  divorces  from  the  bond  of  matrimony 
and  from  bed  and  board  may  be  granted; 
and  jurisdiction  was  conferred  on  the  su- 
preme court  of  the  District  to  hear  and  de- 
termine all  application  for  divorce  of  either 
kind.  As  specifically  applicable  to  the  ques- 
tion now  under  consideration,  some  of  these 
sections  may  be  cited. 

Section  732  provides  that  "the  proceed- 
ings upon  a  petition  for  divorce  shall  be  the 
same  as  had  in  other  cases,  except  so  far  as 
otherwise  provided  in  this  chapter." 

Section  745  provides  that  "in  all  cases 
where  a  divorce  is  granted,  the  court  allow- 
ing the  same  shall  have  power,  if  it  see  fit,  to 
award  alimony  to  the  wife,  and  to  retain  her 
right  of  dower." 

Section  746  provides  that  "the  court  may 
also  award  alimony  to  the  wife  for  her  main- 
tenance during  the  pendency  of  a  petition 
for  divorce  filed  for  any  of  the  ^ausei  men- 
tioned in  this  chapter." 

Section  747  provides  that  "the  court  shall 
also  have  power  to  order  and  direct,  in  every 
case  of  divorce,  who  shall  have  the  guardian- 
ship and  custody  of  the  children  of  the  mar- 
riage so  divorced,  and  who  shall  be  charged 
with  their  maintenance." 

Section  749  provides  that  "in  case  of  adul- 
tery committed  by  the  wife  after  judgment 
or  sentence  of  divorce  from  bed  and  boards 
the  court  may,  on  the  petition  of  the  hus« 
band  setting  forth  and  accompanied  by  legal 
proof  of  such  adultery,  deprive  the  wife  of 
alimony  from  the  date  of  her  said  criminal 
act,  and  rescind  her  right  of  dower,  as  well 
as  dispossess  her,  if  the  court  judge  fit,  of 
the  care,  custody,  and  guardianship  of  any 
child  which,  under  the  original  judgment  of 
the  court  in  granting  the  divorce,  may  have 
been  assigned  to  her." 

These,  we  believe,  are  all  of  the  provisions 
of  the  statute  which  apply,  directly  or  indi- 
rectly, to  the  subject  of  alimony;  and  from 
them  it  is  apparent  that  we  are  remitted  to 
the  pre-existing  law  for  a  definition  of  ali- 
mony, its  purposes  and  incidents.  These 
were  well  known  in  the  ecclesiastical  law  of 
England  so  far  as  that  law  was  adminis- 
tered by  the  ecclesiastical  courts  of  that 
country;  and  they  were  recognized  and  were 
well  known  in  the  courts  of  the  state  of 
Maryland,  and  to  some  extent  in  the  judicial 
procedure  of  the  District  of  Columbia  as  de- 
rived to  us  from  that  state. 

Alimony  has  been  defined  to  be  "the  al- 
lowance which  a  husband  by  order  of  court 
pays  to  his  wife,  living  separate  from  him, 
for  her  maintenance.  Bishop,  Marr.  '&  Div. 
§  549."  Bouvier,  Law  Dictionary,  title. 
Alimony.  It  is  therefore,  and  it  has  al- 
ways been  held  to  be,  apart  from  the  express 
provisions  of  statutes  authorizing  divorce, 
an  incident  merely  of  separation  by  judicial 
decree  from  bed  and  board,  and  never  of  di- 
vorce   from    the  bond    of  matrimony.     See 
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•Crane  v.  Meginnis,  1  Gill  &  J.  463,  19  Am. 
Dec.  237.  For  at  common  law,  and  by  the 
dictates  of  reason^  in  the  absence  of  statu- 
tory enaotment,  to  justify  the  allowance  of 
alimony,  the  relation  of  husband  and  wife 
must  continue  to  subsist,  altliough  the  par- 
ties are  separated  from  each  other. 

In  the  case  just  cited  of  Crane  v.  MeginniSy 
1  Gill  A  J.  463,  19  Am.  Dec.  237,  tne  court 
Off  appeals  of  Maryland  said:  "Divorces  in 
this  state  from  the  earliest  times  have 
emanated  from  the  general  assembly,  and 
can  now  be  viewed  in  no  other  light  than  as 
regular  exeHions  of  legislative  power. 
.  .  .  On  the  other  hand,  the  suit  for  ali- 
mony in  this  state,  as  in  Great  Britain,  is  a 
distinct  remedy  from  the  proceedings  to  ob- 
tain a  divorce,  and  for  a  series  of  years  the 
wife's  maintenance  has  been  recoverable 
through  the  intervention  of  our  judicial 
tribunals.  So  early  as  the  year  1689,  in  the 
case  of  Oalwith  v.  Qalwith,  4  Harr.  &  M'H. 
477,  it  was  asserted  in  the  supreme  court  of 
the  Province,  that  alimony  is  only  recover- 
able in  chancery,  or  the  court  of  the  ordi- 
nary; and  in  the  year  1777,  the  act  of  as- 
sembly was  passed  which  expressly  author- 
ized the  chancellor  to  hear  and  determine  all 
•causes  for  alimony,  in  as  full  and  ample 
manner  as  such  causes  could  be  heard  and 
determined  by  the  laws  of  England  in  the  ec- 
clesiastical courts  there.  Since  this  last 
period,  such  causes  have  been  continually 
acted  upon  by  the  chancellor,  and  in  some  in- 
stances app^s  have  been  taken  to  the  ap- 
pellate courts,  and  decided  on  by  them." 

And  in  the  case  of  Tolman  v.  Tolman,  1 
App.  D.  C.  299,  where  it  was  held  by  this 
court  tnat  the  chancery  courts  of  Maryland 
and  the  District  of  Columbia  "have  had  and 
exercised  full  and  complete  jurisdiction  to 
decree  alimony  against  a  delinquent  or  of- 
fending husband,  who  had  deserted  or  mal- 
treated his  wife,  and  refused  to  provide  her 
reasonable  maintenance,"  and  that  the  juris- 
diction was  not  limited  to  cases  in  which  the 
ecclesiastical  courts  of  England  had  juris- 
diction to  grant  divorces  from  bed  and 
board;  yet  it  appears  plainly  throughout  the 
whole  opinion,  as  announced  for  the  court  by 
Mr.  Chief  Justice  Alvey,  that  apart  from 
the  statute  alimony  could  only  be  allowed 
where  the  relation  of  husband  and  wife  con- 
tinued to  subsist.  In  fact,  the  whole  theory 
of  the  allowance  of  alimony  is  based  upon 
the  ground  that  the  relation  of  husband  and 
wife  continues  in  full  force,  and  that  the 
moral  and  legal  obligation  of  the  husband  to 
provide  for  the  support  and  maintenance  of 
his  wife  remains  unimpaired;  and  alimony 
is  only  a  commutation  of  the  support  and 
maintenance  provided  under  normal  condi- 
tions. 

But  when  Congress,  by  the  act  of  June  19, 
1860,  conferred  upon  the  supreme  court  of 
the  District  the  legal  authority  to  grant  di- 
vorces of  both  kinds,  and  provided  that,  in 
all  cases,  both  those  of  divorce  from  the  bond 
of  matrimony  and  those  of  divorce  from  bed 
and  board,  the  court  should  have  power,  if 
it  saw  fit,  to  award  alimony  to  the  wife,  it 
45  L.  R.  A, 


not  only  empowered  the  court  to  exercise  the 
jurisdiction  which  the  ecclesiastical  oourta 
of  England  had  been  accustomed  to  exercise, 
but  aaded  to  it  a  new  jurisdiction  unknown 
to  the  courts  of  England,  that  of  granting 
divorces  from  the  bond  of  matrimony:  and, 
moreover,  it  annexed  to  both  the  incident 
which  theretofore  had  appertained  only  to 
the  ecclesiastical  courts  and  the  judicial  sep- 
arations allowed  by  them,  that  of  the  allow- 
ance of  alimony.  In  granting  this  latter  au- 
thority however,  it  must  be  presumed  to  have 
done  so  as  it  was  then  judicially  understood 
and  with  all  the  qualifications  and  limita- 
tions that  were  then  inherent  in  it.  The  au- 
thority was  to  grant  alimony,  if  the  court 
saw  fit  to  do  so,  and  no  distinction  was  made 
in  this  regard  between  the  two  classes  of  di- 
vorce. It  is  very  plain,  therefore,  that  the 
allowance  of  such  alimony  in  all  cases  was 
to  be  in  accordance  with  the  rules  and 
methods  then  prevailing  in  the  ecclesiastical 
courts  or  in  the  courts  of  chancery  exercis- 
ing the  ecclesiastical  jurisdiction  or  the  ju- 
risdiction conferred  by  the  act  of  Marylaiid 
of  1777. 

Illustration  of  the  subject  may  be  had  by 
reference  to  the  provision  of  the  Federal 
Constitution  for  trial  by  jury.  The  provi- 
sion is  tliat  "the  right  of  trial  by  jury  shall 
be  preserved;"  but  there  is  no  attempt  to  de- 
fine what  is  meant  by  the  expression  "trial 
by  jury."  But  the  courts  have  long  since 
held,  and  it  is  well-settled  law,  that  it  means 
trial  by  jury  such  as  that  institution  existed 
at  the  time  of  the  formation  of  the  Consti- 
tution, with  all  its  substantial  incidents  of 
the  introduction  of  testimony  under  the  di- 
rection and  control  of  a  court,  of  its  receiv- 
ing the  law  in  each  case  from  the  court,  of 
secret  deliberation,  and  the  requirement  of 
unanimity  in  decision,  as  well  as  that  tiie 
jury  should  always  be  composed  of  twelve 
men,  no  more  and  no  less.  And  numerous 
other  similar  illustrations  might  be  adduced. 
So,  with  reference  to  the  subject  of  alinuMiy 
now  under  consideration;  when  the  legisla- 
tive authority  provides  for  the  allowance  of 
alimony  in  aJl  cases,  without  otherwise  ex- 
plainiTig  or  qualifying  the  jurisdiction,  it  is 
very  clear  to  us  tiat  it  was  meant  that  the 
courts  should  proceed  in  that  regard  in  ac- 
cordance with  the  usages  and  customs  of  the 
ecclesiastical  courts  and  of  the  courts  of 
chancery  at  the  time  of  the  pastAge  of  the 
act. 

Now,  what  were  the  usages  and  customs, 
and  what  was  the  jurisdiction  of  the  eccle- 
siastical courts,  and  of  the  courts  of  chancery 
in  tlie  matter  of  alimony  at  and  before  the 
time  of  the  passage  of  the  act  of  Congress  of 
1860?  Beyond  all  question,  the  jurisdiction 
of  these  courts  was  not  exhausted  by  the 
rendition  of  the  original  decree.  The  decree 
for  a  separation  was  final;  the  adjudication 
that  alimony  to  some  extent  was  payable 
may  have  been  final;  but  it  was  never  con- 
tended or  maintained  that  the  amount  of 
alimony  then  fixed  was  absolutely  final  and 
conclusive  for  all  time,  and  could  not  after- 
wards be  modified;  on  the  contrary,  the  an- 
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thorities  appear  to  be  unanimous  to  the  ef- 
fect that  the  adjudication  was  a  continuing 
one,  and  that  the  courts  retained  the  whole 
subject  under  their  control,  increasing  or 
diminishing  the  amount  of  alimony  from 
time  to  time,  as  might  seem  ^ust  tinder 
-changed  or  changing  circumstances;  and 
this  without  reference  to  the  fact  that  the 
original  decree  might  have  been  entirely  si- 
lent in  regard  to  the  reservation  of  the  right 
to  the  parties,  or  eitlier  of  them,  thereafter 
to  apply  to  the  court  for  a  modification. 
Bishop,  Marr.  &  Div.  §  593;  1  Am.  &  Eng. 
Enc.  Law,  title,  Aliij^ony,  where  numerous 
•cases  on  the  subject  are  collected. 

Thid  position,  it  is  presumed,  will  not  be 
impugned  or  contravened  even  now  with  ref- 
erence to  divorces  from  bed  and  board,  under 
the  statute.  We  presume  that,  as  to  these 
the  rule  will  apply  which  applied  to  judicial 
separations  in  the  ecclesiastical  courts,  and 
which  gave  those  courts  continuous  jurisdic- 
tion over  the  matter  of  alimony.  The  argu- 
ment seems  to  be  that  a  ditTerent  rule  must 
govern  in  cases  of  divorce  from  the  bond  of 
matrimony,  and  it  is  very  true  that  in  these 
cases  the  result  of  the  adjudication  is  in 
some  respects  radically  different  from  that 
of  the  adjudication  in  the  cases  of  limited 
divorce.  For,  by  a  decree  dissolving  the 
bond  of  matrimony,  tJie  parties  are  in  law 
absolutely  and  irrevocably  separated  from 
each  other,  and  tdiey  become  to  each  other  as 
total  stiiangers.  The  relation  of  husband 
and  wife  is  at  an  end :  and  the  legal  liability 
of  the  husband  to  provide  for  his  wife  is  defi- 
nitely terminated.  Apart  from  the  statute 
no  suit  for  alimony  could  be  maintained  in 
such  a  case;  and  the  allowance  of  alimony 
would  be  radically  inconsistent  with  the 
changed  relations  of  the  parties.  But  the 
statute,  for  obvious  reasons  of  public  policy 
and  upon  equitable  grounds,  authorizes  the 
allowance  of  alimony  even  in  these  cases  j 
and  the  question  is,  whether  in  the  allow- 
ance of  alimony  in  cases  of  divorce  from  the 
bond  of  matrimony  the  character  of  the  de- 
cree is  of  more  rigid  and  absolute  finality 
than  that  of  the  decree  in  cases  of  divorce 
from  bed  and  board. 

The  statute  contains  no  intimation  of  any 
difference.  On  the  contrary,  the  intimation 
is  quite  the  reverse.  Tlie  implication  is 
that  alimony  in  cases  of  divorce  from  the 
bond  of  matrimony  is  placed  precisely  on  the 
same  basis  as  alimony  in  cases  of  divorce 
from  bed  and  board.  Nor  is  there  any  good 
ground  in  reason  for  the  application  of  a 
different  rule  in  the  different  classes  of 
cases.  The  argument  would  seem  to  be  that, 
because  a  decree  di^eolving  the  bond  of  mat- 
rimony is,  or  may  become,  absolutely  final 
and  conclusive,  therefore  the  added  provision 
for  alimony  must  be  equally  iin^l  and  con- 
clusive.. But  this  argument  is  wholly  un- 
tenable. It  is  nothing  unusual  in  equity  for 
a  decree  in  equity  to  be  absolutely  final  in 
some  respects  or  with  regard  to  some  mat- 
ters, and  to  be  interlocutory  and  subject  to 
modification  in  other  respects;  nor  is  there 
any  inconsistency  in  combining  an  intcrloc- 
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utory  order  for  further  proceedings  with  a 
final  decree.  This  is  in  common  practice  in 
equity. 

Now,  there  is  very  much  greater  reason 
why,  in  divorce  cases,  more  than  in  any 
other  class  of  cases,  the  interlocutory  or  in- 
cidental portion  of  the  decrees  should  con- 
tinue to  remain  indefinitely  under  the  con- 
trol of  the  court.  Decrees  of  divorce  from 
the  bond  of  matrimony  adjudicate  only  one 
permanent  right — the  right  of  the  complain- 
ant to  have  the  bond  of  marriage  dissolved 
and  to  be  in  law  placed  in  the  position  of  an 
unmarried  person.  But  there  is  no  rfght  of 
property  involved,  and  none  is  adjudicated. 
The  decrees  affect  the  status  of  the  parties, 
not  necessarily  their  financial  affairs. 
There  is  but  one  contract  in  controversy, — 
the  contract  upon  which  the  matrimonial  re- 
lation is  based;  and  if  the  courts  assume,  as 
they  may  do,  under  the  statute,  lo  set  apart 
a  portion  of  the  husband's  property  for  the 
use  of  the  divorced  wife  or  to  require  him  to 
contribute  a  certain  sum  periodically  for  her 
support,  which  is  called  alimony,  it  is  not  in 
pursuance  of  any  such  specific  right  or  con- 
tract as  obtains  in  other  cases,  but  upon 
broad  grounds  of  public  policy,  because  the 
husband  has  failed  to  perform  the  legal  and 
moral  obligation  which  he  assumed  when  he 
entered  into  the  matrimonial  state,  of  pro- 
viding suitably  for  his  wife  in  accordance 
with  his  resources  and  their  station  in  life. 
The  decree  for  alimony  is  based  upon  the 
conditions  existing  at  the  time  at  which  it  is 
rendered ;  but  these  conditions  are  subject  to 
change.  The  faculties  of  the  husband  at 
and  before  the  time  of  the  adjudication  to 
discharge  his  legal  and  moral  duties  may 
have  been  ample.  Through  circumstances 
beyond  his  control,  and  by  no  fault  of  his, 
they  may  have  afterwards  become  greatly 
impaired.  Assuredly  it  would  not  be  just, 
even  towards  a  greatly  injured  wife,  who  has 
been  compelled  to  seek  the  protection  of  the 
law  against  his  misconduct  to  hold  him  to 
the  same  rigid  liability  in  the  days  of  hia 
poverty  as  in  the  days  of  his  prosperity,  and 
to  punish  him,  as  for  contempt  of  court,  for 
not  doing  that  which  it  has  become  impossi-* 
ble  for  him  to  do.  The  injustice  that  might 
thus  be  done  by  a  rigid  and  inflexible  decree 
for  the  payment  of  alimony  might  even  be 
greater  in  the  case  of  divorce  from  the  bond 
of  matrimony  than  in  that  of  divorce  from 
bed  and  board.  In  the  latter  case  the  wife 
remains  a  wife;  the  matrimonial  relation 
continues  to  subsist;  the  moral  obligation  of 
the  husband  to  support  his  wife  remains; 
and  they  may  at  any  time  reconcile  their  dif- 
ferences, and  become  one  again  in  fact,  as 
they  remain  in  law.  But,  in  contemplation 
of  the  statute,  a  husband  and  wife  divorced 
from  the  bond  of  matrimony  become  strang- 
ers to  each  other,  and  there  is  no  possibility 
of  reconciliation.  The  divorced  wife  is  free 
under  the  law  to  contract  other  matrimonial 
alliances.  She  is  free  to  act  for  herself,  to 
retain  her  own  earnings,  to  control  her  own 
property.  And  yet  ill  is  claimed  that,  no 
matter    how    much  her    financial    condition 
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may  have  been  improved,  no  matter  how 
much  her  circumstances  may  have  changed, 
no  matter  how  much  her  divorced  husband's 
circumstances  may  have  been  impaired,  and 
even  if  he  has,  through  no  fault  of  his  own, 
been  reduced  to  aibsolute  poverty  and  penury, 
he  still  remains  legally  aind  morally  liable  to 
pay  alimony  for  the  support  oif  his  divorced 
wife,  living  perhaps  in  luxury,  and  subject 
to  imprisonment  if  he  fails  in  such  payment. 
This  would  be  so  grossly  unjust  as  to  shock 
the  conscience.  And  yet  to  this  injustice  the 
courts  would  necessarily  be  led  in  many 
cases,  if  the  cast-iron  rule  prevailed  of  abso- 
lute finality  in  the  matter  of  the  allowance 
of  alimony.  We  do  not  think  that  the  stat- 
ute contemplated  anything  of  that  kind. 

It  is  conceded  on  the  part  of  the  appellant, 
that  upon  good  cause  shown  of  inability  on 
the  part  of  the  husband  to  pay  the  alimony, 
the  court  might  order  a  suspension  of  pay- 
ment, and  would  not,  or  rather  should  not, 
punish  him  as  for  contempt  of  court.  But 
it  seems  to  us  that  this  concession  virtually 
concedes  the  whole  case.  If  the  decree  for 
the  allowanee  of  alimony  is  of  the  rigid, 
inflexible,  and  uiwhangeable  character 
claimed  for  it  in  the  bill  of  review  now  be- 
fore us,  it  is  not  apparent  how  it  can  be  sus- 
pended any  more  than  it  can  be  modified  by 
a  reduction  of  the  amount.  Suspension  is 
just  as  much  an  alteration  of  the  decree  as 
la  reduction  of  the  amount,  and  it  would 
seem  to  be  an  absurdity  for  a  court  to  hold 
that  it  could  indefinitely  suspend  the  pay- 
ment of  alimony  to  the  amount  of  $50  a 
month,  because  it  was  shown  that  the  di- 
vorced husband  could  not  pay  the  amount, 
but  that  it  could  not  modify  the  decree  so 
far  as  to  authorize  the  substitution  of  $30 
for  $50  when  it  appeared  that  the  husband 
oould  pay  the  $30,  but  could  not  pay  the  $50. 
We  fail  to  see  wherein  this  would  serve  the 
interest  of  the  divorced  wife,  or  the  require- 
ment of  public  policy.  If  there  is  a  power 
in  the  court  to  suspend  the  payment  of  the 
alimony,  there  is  undoubtedly  a  power  to  re- 
duce the  amount.  The  one  can  be  inferred 
from  the  statute  as  well  as  the  other.  And 
if  it  be  argued  that  the  power  to  suspend  is 
only  indirectly  exercised  by  the  refusal  of 
the  court  to  punish  the  party  as  for  a  con- 
tempt during  the  continuance  of  his  inabil- 
ity, this  position  is  also  untenable;  since  no 
one  should  be  required  to  wait  until  he  is  in 
a  position  of  apparent  eontempt  of  court. 
And  moreover,  if  the  court  may  decline  to 
punish  for  contempt,  and  thus  virtually  sus- 
pend the  payment  of  alimony,  it  may  base 
its  action  or  refusal  upon  a  condition  that 
the  party  will  pay  the  lesser  amount,  which 
it  is  shown  that  he  can  pay;  and  thus  by  a 
subterfuge  the  same  result  would  be  reached. 

We  believe  that  it  is  also  conceded  that  if 
there  is  a  reservation  to  the  husband  in  a 
decree  for  the  allowance  of  alimony  that  he 
may  apply  to  the  court  at  any  time  for  a  re- 
duction, the  court  would  then  have  the  au- 
thority to  make  such  reduction.  And  it  is 
claimed  that  as  there  was  no  such  reserva- 
tion in  the  original  decree  in  this  case,  the 
45  L.  R.  A. 


court  is  now  powerless  in  the  premises.  Un- 
doubtedly it  would  have  been  better  in  the 
original  decree  to  have  included  a  reserva- 
tion to  both  parties  to  move  at  any  proper 
time    thereafter   for  a  modification    in    the 
matter  of  Uimony   upon  good   cause  shown 
for  such   modification.     And  yet  it   is   not 
quite   apparent   how   the  court  could   have 
well  reserved  to  itself  the  authority  to  SKxi- 
ify  a  decree  if  that  authority  was  not  al- 
ready vested  in  it  by  law.     If  parties  are 
entitled   to   a   final   decree   it   is   the   duty 
of  the  courts   to  render   such  a  decree,  and 
not  to  hold  the  parties  or  their  cause  inde^- 
nitely  by  means  of  interlocutory  or  continu- 
ing orders.    And  such  undoubtedly  would  be 
the  duty  of  the    courts  in  ordinary    case^. 
The  maxim  of  the  law  is:     Interest  reipub- 
liccB  ut  finis  sit    litium.     But    this    maxiin 
does  not  apply  with  the  same  force  to  pro- 
ceedings for  divorce  as  to  other  cases.     In 
proceedings  for  divorce   the  jurisdiction   of 
the  courts  is  in  some  things  necessarily  con- 
tinuous.   In   the   case   of  the  custody   and 
maintenance  of  the  children  of  the  unhappy 
marriage  the  court  must  necessarily   retain 
a  continuous  jurisdiction.     The  enioroement 
of  the  payment  of  alimony  implies  a  contin- 
uous jurisdiction.    And  the  express  provi- 
sion of  S  749  of  the  Revised  Statutes  for  the 
District  that,  after  a  decree  of  divorce  from 
bed  and  board,  a  divorced  wife  committing 
adultery  might  be  deprived  of  alimony,  also 
implies  the  exercise  of  continuous  jurisdic- 
tion.    Nor  is  this  last  provision  a  denial  by 
implication  of  the  authority  which  we  have 
sought  here  to  show  as  existing,  as  it  might 
possibly  be  claimed    to  be.     That  provision 
seems  to  have  been  intended  to  obviate  the 
force  of  some  decisions  wtiich  had  held  that 
a  wife   divorced   from  bed  and   board,    who 
thereafter    committed    adultery,  should  not 
on  that  ground  alone  be  deprived  of  alimony. 
The  case  is  not  where  the  assertion  of  one 
thing    implies    the  exclusion  -of  all    other 
things. 

Undoubtedly  decrees  for  the  allowance  of 
alimony  are  in  a  certain  sense  to  be  regarded 
as  final.  They  are  final  and  conclusive  un- 
til for  good  cause  accruing  thereafter  they 
are  changed  or  modified;  and,  in  general,  it 
is  only  for  after-accruing  cause  that  they 
may  be  modified;  and  the  modification 
usually  takes  effect  only  from  the  date  of  iAie 
accrual  of  such  cause,  and  does  not  go  back 
of  it  Instalments  of  alimony,  when  they 
have  become  due  and  are  in  arrears,  may  be 
enforced  extraterritorially  as  foreign  judg- 
ments ordinarily  aj*e  enforced.  Barber  v. 
Barber,  21  How.  682,  16  L.  ed.  226;  Cheever 
v.^  Wilson,  9  Wall.  108,  19  L.  ed.  604;  Tol- 
man  v.  Leonard,  6  App.  D.  C.  224.  And  in 
various  other  respects  a  decree  for  the  pay- 
ment of  alimony,  with  reference  to  the  in- 
stalments that  have  become  due,  may  be  re 
garded  as  a  finality.  And  yet  that  they  are 
not  merely  money  debts  in  the  full  sense  of 
those  words,  and  that  a  decree  for  the  pay- 
ment of  alimony  is  not  a  decree  for  the  pay- 
n^ent  of  money,  with  the  conclusiveness  inci- 
dent to  an  adjudication  of  right,  is  very  clear 
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from  the  fact  that  the  oooirt  which  awards 
the  alimony  may  enforce  its  payment  by  im- 
priBonment  of  the  delinquent  husband,  which 
it  could  not  lawfully  do  in  the  face  of  the  stat- 
ute abolishing  imprisonment  for  debt,  if  the 
decree  were  a  money  decree  with  the  finality 
incident  to  such  decrees.  Tolman  v.  Leonr 
ard,  6  App.  D.  C.  224. 

In  this  last-cited  case  this  court  said: 
"The  allowance  of  alimony  is  not  in  the  na- 
ture of  an  absolute  debt.  It  is  not  uncon- 
ditional and  unchangeable.  It  may  be 
changed  in  amount^  even  when  in  arrears, 
upon  good  cause  shown  to  the  court  having 
jurisdiction."  And  while  this  was  said 
rather  by  way  of  illustration  and  argument 
than  because  the  question  now  before  us  was 
distinctly  involved  in  that  case,  yet  it  ex- 
presses what  ^ve  belic\'e  to  be  the  well-found- 
ed law  and  the  well-established  practice  in 
all  such  ciLses. 

Apparently  opposed  to  the  views  here  ex- 
pressed are  certain  decisions  cited  from  the 
courts  of  Maine,  Rhode  Island,  New  York, 
Ohio,  Alabama,  and  Kansas,  and  one  also 
irom  the  supreme  court  of  this  District. 
But  as  all  these  decisions  except  the  last 
rest  upon  provisions  of  local  law,  they  af- 
ford no  safe  criterion  for  our  action.  In 
most  of  them,  as  will  be  seen  by  examination 
of  the  cases,  the  so-called  alimony  allowed 
was  not  alimony  in  the  proper  sense  of  the 
term,  as  we  understand  it,  but  was  an  ar- 
rangement of  property  interests  between  the 
parties.  It  was  said  in  one  of  them,  for  in- 
stance, the  case  of  Smith  v.  Smithy  45  Ala. 
264:  "This  'allowance'  to  the  wife  is  not, 
in  fact,  alimony  in  the  sense  of  the  eccle- 
siastical law  of  England;  but  it  is  more 
strictly  an  arrangement  in  lieu  of  a  division 
of  the  estate  of  the  parties,  so  as  to  return 
to  the  wife  her  just  portion  of  that  property 
which  mutually  belonged  to  both  during  the 
marriage,  and  which  the  labor  ajid  care  of 
both  may  have  equally  contributed  to  pro- 
'Cure  and  preserve." 

In  the  case  of  Sammis  v.  Medhury,  14  R. 
I.  215,  a  portion  of  the  husband's  estate  con- 
sisting of  one  half  of  the  rents  of  the  realty 
for  life,  and  one  half  of  the  personal  prop- 
erty absolutely,  was  set  apart  as  the  prop- 
erty of  the  wife  upon  the  rendition  of  a  de- 
cree in  her  favor  for  divorce  from  the  bond 
of  matrimony.  Of  course,  this  was  not  ali- 
mony in  our  sense  of  the  term,  or  in  the 
sense  of  the  ecclesiastical  law  of  England; 
&nd  the  decree  for  the  allowance  was  prop- 
erly held  absolute  and  final,  and  not  to  be 
modified  on  subsequent  application  by  the 
husband. 

So,  likewise,  in  the  case  of  Petersine  v. 
Thomas,  28  Ohio  St.  596,  and  in  the  case  of 
Mitchell  V.  Mitchell,  20  Kan.  665,  there  was 
an  allowance  to  the  wife  of  a  sum  in  gross 
out  of  the  husband's  property,  payable,  it  is 
true,  in  instalments,  but  still  a  sum  in  gross 
to  be  paid  within  a  definite  time;  and  it  was 
held  that  the  decree  for  such  allowance  was 
a  final  and  irrevocable  decree. 

And  such  also  was  the  case  of  Fries  y. 
Fries,  1  MacArth.  291,  in  the  supreme  court 
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of  this  District.  There,  in  a  decree  for  the 
dissolution  of  the  bond  of  matrimony  be- 
tween the  parties,  there  was  a  provision  in- 
serted by  agreement  between  the  parties, 
that  the  husband  should  convey  to  his  wife 
a  certain  house  and  lot  in  the  city  of  Wash- 
ington, upon  her  payment  to  him  of  the  sum 
of  $500  within  ninety  days.  After  the  lapse 
of  two  terms  of  the  court,  it  was  sought  to 
have  this  period  of  time  extended,  upon  the 
theory  that  the  matter  of  alimony  was  al- 
ways within  the  control  of  the  court;  and  it 
was  held  that  the  decree  was  final  and  abso- 
lute, and  could  not  be  changed  as  desired. 
But  that  was  plainly  not  alimony  in  the 
proper  sense  of  the  term,  but  an  arrange- 
ment of  the  property  between  the  parties, 
it  is  true  that  in  the  opinion  of  the  court 
in  that  case  it  was  said:  "It  was  suggested 
on  the  argument  that  the  modification  of 
this  decree  was  in  reference  to  alimony,  and 
that  that  matter  was  always  under  the  con- 
trol of  a  court  of  equity.  This  doubtless  is 
so  during  the  pendency  of  the  suit ;  but  after 
a  final  decree  it  is  no  longer  subject  to  alter- 
ation or  revision  on  petition  or  ex  parte  af- 
fidavits any  more  than  is  the  divorce  itself, 
unless,  as  is  often  provided  in  the  final  de- 
cree, either  party  be  at  liberty  thereafter  to 
apply  to  the  court  for  a  modification  of  such 
decree  in  respect  to  alimony." 

This  undoubtedly  was  a  correct  statement 
of  the  law  as  applicable  to  the  case  under 
consideration;  but  it  is  very  clear  that  the 
generality  of  the  language  used  would  have 
to  be  restricrted  in  its  application  to  other 
and  different  cases. 

In  only  two  of  the  cases  on  behalf  of  the 
appellant,  that  of  Sampson  v.  Sampson,  16 
R.  I.  456,  3  L.  R.  A.  349,  and  that  of  Smith 
v.  Smith,  45  Ala.  264,  was  there  alimony  de- 
creed of  monthly  payments  of  indefinite  con- 
tinuance, such  as  we  have  in  the  case  under 
consideration;  and  in  both  cases  the  courts 
are  careful^  to  base  their  decisions  upon 
the  rigid  requirements  of  their  several  stat- 
utes, while  admitting  that  the  rule  under 
the  ecclesiastical  law  of  England  would  be 
entirely  different. 

Now,  we  think  that  Ck)ngres3,  in  the  enact- 
ment of  the  statute  of  1860,  intended  to  in- 
corporate, and  did  in  fact  incorporate,  into 
it,  the  provisions  of  the  ecclesiastical  courts 
of  England  and  of  the  courts  of  chancery  of 
Maryland  and  this  District  in  regard  to  ali- 
mony; and  that  it  intended  to  make,  and 
did  in  fact  make,  the  allowance  of  alimony 
in  accordance  with  the  rules  and  usages  of 
those  courts  an  incident  in  the  granting  of 
divorces  both  from  the  bond  of  matrimony 
and  from  bed  and  board,  however  inconsist- 
ent in  theory  the  allowance  of  continuing 
alimony  may  be  to  the  new  relation  created 
between  the  parties  in  the  former  class  of 
cases.  While  it  is  competent  for  the  court 
that  grants  a  divorce  from  the  bond  of  mat- 
rimony to  commute  the  alimony  and  to  as- 
sign a  sum  in  gross  or  a  specific  portion  of 
the  husband's  property  to  the  wife  for  her 
support  and  maintenance,  and  thereby  to 
make  the  decree  for  such  allowance  final  in 
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every  respect,  yet,  under  the  statute,  which 
in  this  regard  seems  studiously  to  make  no 
difference  between  the  two  classes  of  di- 
vorce, if  the  court  in  fact  allows  to  the  wife 
divorced  from  the  bond  of  matrimony  the 
same  kind,  of  alimony  which  it  would  allow 
to  a  wife  divorced  merely  •  froln  bed  and 
board,  it  is  not  apparent  why  it  should  lose 
control  of  the  one  when  it  does  not  lose  con- 
trol of  the  other.  Certainly  there  is  no  war- 
rant for  any  such  distinction  in  the  statute, 
and  we  find  none  in  reason.  The  fact  that 
in  the  one  ease  the  parties  become  strangers 
to  each  other  in  law,  while  in  the  other  case 
they  remain  husband  and  wife,  although 
separated,  would  seem  to  be  irrelevant  and 
immaterial,  when  the  question  is  merely  a 
collateral  one  of  a  provision  for  the  subsist- 
ence thereafter  of  the  wife.    That  provision. 


under  the  statute,  may  be  made  equally  well 
by  the  adjudication  of  an  allotment  once  for 
all  to  the  wife,  when  the  adjudication  in  its 
very  nature  becomes  final,  or  by  the  award 
of  periodical  allowances,  payable  from  time 
to  time  indefinitely,  under  the  control  and 
supervision  of  the  court. 

We  think  that  a  decree  for  the  payment 
in  payments  periodical  and  of  indefinite  con- 
tinuance was  necessarily  a  decree  for  oontin* 
uing  superintendence  by  tjie  courts,  and 
which,  therefore,  for  good  cause  accruing 
afterwards,  the  court  might  properly  modify 
so  far  as  concerned  its  future  execution. 
And  being  of  this  opinion,  we  are  necessarily 
led  to  the  conclusion  that  the  decree  ap- 
pealed from  should  he  affirmed,  with  oosts; 
and  it  i3  so  ordered. 
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*1.  'Where  the  iiartles  to  u,  chancery 
•nit,  after  a  plea  Is  filed  and  set  down 
for  argument,  fail  to  bring  it  on^or  hearing, 
but  proceed  to  take  testimony  as  to  the  mer- 
its of  the  plea,  and  further  bring  the  case  on 
for  final  hearing,  the  decree  rendered  will  not 
be  reversed  unless  there  is  error  on  the  mer- 
its. 

2.  Ordinarily,  the  mere  expression  of 
an  opinion  as  to  valne,  or  a  statement 
as  to  the  uses  for  which  real  estate  is  wanted, 
will  not,  unless  used  as  part  of  fraudulent 
means  to  mislead  and  prevent  an  examina- 
tion of  the  property,  suffice  to  set  aside  a 
deed  thereto  on  the  ground  of  fraud. 

8.  By  the  rnle  of  the  common  la'vr,  a 
vendee  TFho  has  Information  of  a 
mine  on  the  land  of  another,  of  which  the 
latter  is  Ignorant,  Is  under  no  legal  obligation 
to  disclose  such  fact  in  making  the  purchase. 
Under  such  circumstances,  the  vendee  may 
remain  silent,  and  not  disclose  facts  in  his 
luowledge,  or  answer  Inquiries  as  to  such 
facts,  but,  if  he  undertakes  to  do  so,  he  must 
disclose  the  whole  truth,  without  conceal- 
ment of  material  facts,  and  without  doing 
anything  calculated  to  prevent  an  investiga- 
tion on  the  part  of  the  vendor,  especially  If 
he  does  not  reside  near  the  land  and  the 
vendee  does. 

4.  IVhlle  a  vendee,  under  the  circum- 
stances stated  in  the  preceding  headnote, 
may  remain  silent  and  purchase,  yet  a  very 
little  is  sufficient  to  affect  the  application  of 
this  principle,  and  statements  ordinarily  re- 
garded as  an  expression  of  an  opinion  may  be 
considered  as  sufficient  when  calculated  to 
mislead  and  prevent  an  examination  of  the 
property  on  the  part  oif  the  vendor. 

*Headnote8  by  Hooker,  J. 


5.  Where  an  ans^ver  in  chancery  eon- 
tains  the  usual  areneral  denial  found 
In  such  a  pleading,  it  is  sufficient  to  make 
an  Issue  on  material  allegations  In  the  bill 
not  admitted,  and  to  which  no  direct  response 
Is  made ;  and  as  to  them  there  most  be,  at 
least,  a  preponderance  of  sustaining  proof. 

6.  The  separate  ansv^'cr  of  one  de- 
-fendant  cannot  be  used  as  proof  against 
the  others,  jn  the  absence  of  showing  that  be 
occupied  such  a  relation  to  them  as  to  bind 
them  by  his  representations. 

7.  A  bill  charflTlnir  an  agreement  and 
combination  on  the  part  of  several 
defendants  to  fraudulently  obtain  a  deed 
to  them  to  real  estate  will  be  sustained  by 
proof  of  the  fraudulent  representations  of 
one  In  securing  the  deed.  If  in  fact  he  was 
acting  for  the  others,  though  they  did  not  au- 
thorize such  representations,  and  did  not 
know  of  them  when  the  deed  was  made  to 
them. 

8.  Where  some  of  the  representations 
made  by  a  vendee  in  procnrlns  * 
deed  to  land  are  true,  and  some  are  false 
and  sufficient  to  set  aside  the  sale,  and  It  ap- 
pears that  the  latter  might  and  did  influence 
the  vendor  in  the  disposition  of  the  land,  the 
sale  shonld  be  canceled. 

0.  Under  chapter  S<IS1,  Acts  1887,  w%en 
land  Is  returned  to  the  assessor  by 
an  o¥vner>  and  the  assessor  acts  upon  the 
return  In  assessing  the  property,  it  must  be 
assessed  to  the  party  making  the  return. 
Under  such  circumstances,  an  assessment  to 
a  party  not  the  owner,  and  not  the  one  mak- 
ing the  return,  is  void. 

(December  3,  1898.) 

CROSS-APPEALS  from  a  decree  of  the 
Circuit  Court  for  Hernando  County  in 
a  suit  brought  to  cancel  oertAin  deeds  to 
real  estate;  defendants  appealing  from  so 
much  of  the  decree  as  set  aside  the  deed  of 
W.   P.   Stackpole,   and  plaintiffs   appealing 


Norn. — For  expression  of  opinion  as  fraud, 
see  note  to  Hedln  v.  Minneapolis  Medical  & 
Surgical  Inst.  (Minn.)  35  L.  R.  A.  417 ;  also 
note  to  Fargo  Gaslight  &  Coke  Co.  ▼.  Fargo  Gas 
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&  Electric  Co.  (N.  D.)  37  L.  E.  A.  on  page  604; 
Andrews  v.  Jackson  (Mass.)  37  L.  R.  A.  402; 
and  Gnstafson  v.  Rustemeyer  (Conn.)  Z9  h.  tL 
A.  644. 
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from  so  much  as  refused  to  set  aside  the 
other  deeds.  Reversed  except  as  to  the 
interest  of  W»  J,  Connor,  as  to  whoth,  af- 
firmed. 

Statement  hy  the  Court t 

The  amended  bill,  filed  by  appellees,  W.  P. 
Stackpo]e,  James  Connor,  Boeajuia  Connor, 
Eugene  Connor  and  wife,  Johanna,  and  W. 
J.  Connor,  against  W.  S.  Hancock,  John  J. 
Hale,  John  M.  Taylor,  C.  C.  Keathley,  and 
George  T.  Ross,  alleges  that  complainants 
were,  on  and  before  the  1st  day  of  June, 
1800,  boiscd  in  fee  and  possessed  of  the  W. 
%  of  d.  W.  14  of  section  12,  township  22 
8.,  range  20  E.,  situated  in  Hernando  coun- 
ty; the  said  W.  P.  Stackpole  being  the  own- 
er of  an   undivided   half   interest   in   said 
land,  and  the  other  complainants  being  the 
owners  of  the  other  undivided  interest  as 
heirs  at  law  of  one  John  Connor,  deceased. 
The  object  of  the  bill  is  to  cancel  certain  quit- 
claim conveyances  made  by  complainants  to 
defendant  W.  S.  Hancock,  a  quitclaim  deed 
from  the  latter  to  the  defendants  Hale,  Tay- 
lor, and  Keathley,  and  certain  tax  deeds  ac- 
quired and  held   by  the  defendants.     The 
grounds   upon   which   the   cancelations   are 
sought  are  stated  by  the  bill  as  follows: 
"Your  orators  and  oratrixes,  being  so  seised 
and  posse  "^sed  of  said  lands,  were  approached 
by  the  defendant,  William  S.  Hancock,  on  or 
about  the  1st  day  of  June,  1890,  and  solicited 
by  him  to  sell  him  their  respective  interests 
therein,  which  your  orators  ajid  oratrixes 
were  willing  to  do,  provided  that  the  sum  of- 
fered by  the  said  Hancock  was  as  much  as 
said  lands  were  then  worth  in  the  market, 
but,  not  knowing  the  then  market  value  of 
B£id  lands,  they  relied  entirely  upon  the  rep« 
reeentations  of  him,  the  said  Hancock,  for  a 
truthful  statement  of  the  market  value  there- 
of.    That  thereupon  the  said  Hancock  rep- 
resented and  asserted  to  them  that  said  lands 
were  utterly  valueless,  except  for  the  small 
amount  of   pine   timber   standing   thereon. 
That  there  wa«  an  English  syndicate  which 
intended  to  erect  a  mill  in  the  neighborhood 
of  said  lands,  but  would  not  do  so  unless  it 
could  purchase  at  least  1,000  acres.     That 
he   (Hancock)   owned  some  adjacent  lands, 
and,  by  obtaining  the  lands  of  your  orators 
and  oratrixes,  he  could  make  up  the  1,000 
acres,  and  thus  e^ect  a  sale  of  his  own  l€uids 
to  the  said  syndicate.    That  there  were  no 
deposits  of  phosphate,  then  recently  discov- 
ered in  Florida,  or  other  valuable  deposits  of 
minerals,  on  said  lands,  and  tha/t,  save  for 
the  timber  aforesaid,  they  would  command 
no  price,  and  were  utterly  unsalable  in  tihe 
market.  That  said  lands  had  been  sold  again 
and  again  for  taxes,  and  tax  deeds  unnum- 
bered clouded  their  title,  and  that  the  sums 
aggregating  $1,000,  which  he  then  offered 
them,  were  really  more  than  eaid  land  was 
then  worth  or  would  sell  for  in  the  market. 
That  upon  these  representations  of  said  Han- 
cock, on  which  your  orators  and  oratrixes  re- 
lied as  being  truthful  and  free  from  decep- 
tion, and  by  which  alone  they  were  induced  | 
to  sell  paid  lands  to  him,  your  orators  and 
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oratrixes  did,  for  the  aggregate  sum  of  $1,- 
000,  so  offered  as  aforesaid,  execute  to  the 
said  Hancock  quitclaim  deeds  to  the  said 
lands,  viz.,  your  orator  William  P.  Stackpole, 
on  the  2d  day  of  June,  A.  d.  1890,  executed 
a  quitclaim  deed  to  said  Hancock  for  his  in- 
terest in  said  lands  for  the  sum  of  $200;  and 
in  order  to  obtain  the  signature  to  said  deed 
of  your  orator  for  said  nominal  consideration, 
the  said  Hancock  first  induced  your  orator 
to  drink  freely  with  him  (Hancock)  of 
spirituous  liquors,  and  your  said  orator 
thereby  became  intoxicated,  and  in  that  con- 
dition was  made  to  execute  said  deed.  That 
said  deed  was  afterwards  recorded  in  Book 
6,  page  107,  in  the  records  of  the  clerk  of 
the  circuit  court  for  Hernando  county,  Flor- 
ida. 

"That  on  the  26th  day  of  September,  A.  D. 
1890,  your  orator,  and  oratrixes,  James  Coor' 
nor,  Rosanna  Connor,  Eugene  Connor,  and 
Johanna  Connor,  wife  of  the  said  Eugene 
Connor,  executed  their  quitclaim  deed  for 
their  interest  in  said  lands  to  said  Hancock, 
for  the  consideration  of  $600,  said  deed  be- 
ing recorded  in  said  clerk's  office  in  Book  6, 
on  page  108.  That  your  orator  W.  J.  Con- 
nor executed  to  said  defendant  Hancock  a 
quitclaim  for  his  interest  in  said  lands  on 
the  5th  day  of  December,  A.  d.  1890,  for  the 
sum  of  $200,  which  said  deed  is  recorded  in 
said  clerk's  office  in  Book  6,  on  page  282." 
The  bill  further  alleges  that  complainants 
afterwards  discovered,  and  so  allege,  that  all 
of  said  representations  and  assurances  made 
by  Hancock  were  utterly  false  in  every  partic- 
ular, and  were  made  by  hiim  solely  to  cir« 
cumvent,  chea<t,  defraud,  and  swindle  com- 
plainants, and  obtain  from  them  the  afore- 
said deeds.  That,  in  truth  and  fact,  no  such 
English  syndicate  existed,  and  the  lands 
were  not  solely  valuable  for  the  pine  timber 
standing  thereon,  but  there  did  exist  large 
and  valuable  deposits  of  phosphate  on  said 
lands,  and  said  deposits  rendered  them  ex- 
ceedingly valuable,  which  fact  was  well 
known  to  Hancock  and  his  codefendants  and 
coconspirators,  as  hereinafter  charged,  but 
was  entirely  unknown  to  complainants,  and 
studiously  concealed  from  them  by  said  Han- 
cock. That  said  lands,  at  the  time  oi  the 
execution  of  said  deeds,  were  worth  at  least 
the  sum  of  $30,000.  It  further  alleged  that 
the  defendants,  well  knowing  the  great  value 
of  complainants'  land,  and  their  ignorance 
thereof  by  reason  of  their  residence  in  a  dis- 
tant state,  conspired  and  confederated  togeth- 
er to  oppress,  injure,  and  defraud  said  com- 
plainants out  of  said  land,  and  for  this  pur- 
pose said  defendants  deputed  and  sent  Han- 
cock, as  agent,  to  complainants,  to  obtain,  by 
the  false  and  fraudulent  8tatemen<Ls  and  rep- 
reiKrntations  aforesaid,  the  said  deeds  from 
them.  That,  after  Hancock  had  fraudulent- 
ly thus  obtained  from  complainants  said  quit- 
claim deeds,  he,  on  the,  to  wit,  20th  day  of 
February,  1891,  executed  to  his  said  cocon- 
spirators a  quitclaim  deed  for  an  undivided 
three-fourths  interest  in  said  land,  and  said 
deed  was  recorded  in  the  office  of  the  clerk  of 
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tbe  circuit  court  of  Hernando  county,  in  Book 
6,  page  388. 

In  reference  to  tax  deeds,  it  is  alleged  that 
complainant  Stackpolc  and  one  John  Connor, 
deceased,  and  whose  heirs  are  cocomplain- 
anta  in  thifi  suit,  purchased  the  land  in  con- 
troversy in  October,  1882,  and  obtained  a 
deed  therefor  from  the  board  of  education  of 
the  state  of  Florida,  and  that  said  purchas- 
ers were  the  sole  owners  of  said  land  during 
the  whole  of  the  years  1888  and  1889,  and 
that  said  land  was  not  returned  for  taxation 
for  said  years  by  either, of  the  then  owners, 
or  by  any  authorized  agent  for  them.  That 
said  land  wafi  wild  forest  land,  and  not  in 
the  actual  possession  of  anyone  during  said 
years  1888  and  1880,  nor  at  any  time  from 
that  date  to  the  filing  of  this  bill.  That  the 
assessor  of  revenue  for  Hernando  county,  for 
the  purposes  of  taxation,  assessed  for  each 
of  said  years  said  land  as  the  property  of  W. 
L.  Connor,  a  person  unknown  to  complain- 
ants. That  said  land  was  placed  on  page 
48  of  assessment  roll  of  1888,  and  in  valua- 
tion column  the  figures  "200,"  in  the  column 
for  total  taxes  for  state  purpoes,  the  figures 
"80,"  and  in  the  column  for  total  taxes  for 
county  purposes,  the  figures  "200,"  occur,  with 
no  marks  or  other  writings  to  show  for  what 
these  figures  stand.  That  said  land  was 
placed  on  page  42  of  assessment  roll  of  1889, 
and  in  its  valuation  column  the  figures 
''160,"  in  the  column  for  total  taxes  for  state 
purposes  the  figures  "90,"  and  in  tbe  column 
for  total  taxes  for  county  purposes  the  fig- 
ures "136,"  occur,  but  with  no  $  mark  or 
other  writing  to  show  what  these  figures 
mean,  and  that  under  such  illegal  and  void 
assessments  the  lands  were  sold  for  taxes  to 
certain  parties,  from  whom  defendants  ob- 
tained quitclaim  deeds.  The  bill  asks  that 
said  tax  deeds  be  canceled  and  surrendered. 

It  is  also  alleged  that  defendsuit  John  M. 
Taylor,  on  the  23d  of  March,  1892,  executed 
a  mortgage  on  his  one-fourth  interest  in  said 
land  to  the  defendant  George  T.  Ross,  to  se- 
cure the  sum  of  $3,500,  which  said  mortgage 
was  recorded  in  Book  8,  p.  115,  in  the  Her- 
nando county  records,  April  13,  1892. 

The  prayer  of  the  bill  is  that  the  quitclaim 
deeds  from  complainants  to  Hancock,  and  the 
quitclaim  deed  from  him  to  defendants  Hale, 
Taylor,  and  Keathley,  be  canceled  and  sur- 
rendered upon  the  payment  by  complainants 
of  the  $1,000  and  interest  thereon  received 
by  them  from  Hancock,  which  is  tendered. 

Keathley  died,  and  the  suit  was  revived 
against  his  wife,  heirs  at  law,  and  legal  rep- 
resentatives. It  appears  that  the  wife  was 
of  unsound  mind  ana  she  was  represented  by 
guardian.  The  minor  children  were  repre- 
sented by  guardian. 

Demurrers  were  filed  and  overruled,  but, 
as  no  argument  is  made  on  this  ruling,  no 
notice  ne^d  be  taken  of  it. 

Hancock  filed  a  separate  answer.  In  his 
answer  Hancock  admits  the  purchase  by  him 
of  the  land  in  question  at  the  times  and  for 
the  several  sums  set  forth  in  the  bill,  but 
avers  that  the  sum  of  $800,  paid  to  James, 
Boeanna,  Eugenet,  and  William  Connor,  for 
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their  respective  shares,  was  the  price  fixed 
by  them  without  any  suggestion  or  represen- 
tati<Jhs  whatever  from  him  as  to  the  value 
of  the  land.     He  furthers  avers  that>  at  the 
time  he  began  negotiations  with  complain- 
ants for  the  purchase  of  the  land,  he  had 
never  examined  it  with  the  view  of  ascertain- 
ing whether  it  contained  deposits  oi  phos- 
phate or  other  minerals,  and  that  complain- 
ant Stackpole  and  one  John  Connor,  under 
whom  the  other  complainants  derive  title, 
were  in  actual  possession  of  the  land,  and 
resided  thereon,  for  about  six  months,  and 
had  every  opportunity  to  examine  the  same, 
and   ascertain  what  deposits,  if  any,   were 
contained   therein.    All    the   allegations   of 
the  bill  in  reference  to  the  false  and  fraudu- 
lent statements  and  misrepresentations  as  to 
the  value  of  the  land,  and  that  it  had  do 
phosphate  deposits,  are  denied  in  toto  and  in 
detail,   and   defendant  avers   that  no   such 
statements     and     miarepresentationB    were 
made  by  him.     In  reference  to  the  tax  deeds 
to  the  land,  it  is  averred  that  defendant,  to- 
gether with  others,  had  purchased  two  tax 
deeds  as  herein  more  fully  shown,  and  that 
he  had  said  tax  deeds  in  his  possessdon  at  the 
time  he  was  negotiating  with  complainants, 
and  exhibited  the  same  to  them.     The  an- 
swer also  denies  the  allegations  of  the  bill 
in  reference  to  inducing  complainant  Stack- 
pole  to  drink  intoxicating  liquors  while  de- 
fendant was  negotiating  with  him  in  r^ard 
to  the  purchase  of  his  interest  in  the  land. 
The  answer  further  avers  as  follows:  "This 
defendant,  further  answering,  denies  that  in 
any  way  whatever  did  he  nmke  any  false  or 
fraudulent  representations  to  the  complain- 
ants, or  either  of  them,  concerning  the  land 
in  question,  or  that  any  false,  deceitful,  or 
fraudulent  representation  was  nrade  by  him, 
either  in  his  individual  capacity  or  as  agent 
of  his  codefendants,  but  says  that  he,  togeth- 
er with  the  defendants  John  M.  Taylor,  John 
J.  Hale,  and  C.  C.  Keathley,  now  deceased, 
but  whose  heirs  and  representatives  are  par- 
ties defendant  hereto,  concluded  to  negotiate 
for  the  purchase  of  said  land,  and  that  this 
defendant,    in    negotiating    and    concluding 
said  purchase,  acted  hon^tly,  and  without 
any  endeavor  to  cheat,  defraud,  or  otherwise 
injure  complainants,  or  either  of  them,  and 
that,  after  agreeing  upon  a  price,  the  com- 
plainants executed  deeds  for  their  respective 
interests,  and  the  defendant  paid  them  the 
purchase  price  so  agreed  upon,  and  took  oaid 
deeds,  as  of  right  he  co\ild  do.    This  defend- 
ant, further  answering,  says  that,  immedi- 
ately upon  the  execution  and  delivery  of  said 
deeds  by  complainants,  he,  with  the  said  Hale, 
Taylor,  and  Keathley,  took  actual  possession 
of  the  land  in  controversy,  and  had  erected 
and  constructed  a  small  house  upon  the  same, 
which  was  subsequently  destroyed  by  fire; 
that,  from  the  time  of  so  entering  into  posses- 
sion of  said  land,  they  have  been  in  the  con- 
tinued occupation  thereof,  having  had  the 
same  surveyed,  worked  upon,  and  a  portion 
thereof    inclosed    with    a   good    substantial 
fence.    This    defendant,   further  answering, 
says  that,  prior  to  the  execution  suid  delivery 
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of  the  deeds  from  the  obniplainants  to  him- 
self, he,  with  the  said  Hale,  Keathley,  ^nd 
Taylor,  had  obtained  a  quitclaim  deed  to  said 
land  from  Chauncey  S.  Wilson  and  William 
E.  Law,  who  held  a  tax  deed  for  the  same, 
and  had  at  the  same  time  obtained  from  the 
said  Wilsoo  and  Law  a  transfer  of  a  tax 
•certificate  which  they  held  for  said  land,  the 
same  having  been  sold  for  the  nonpayment 
of  taxes  for  the  years  1888  and  1889,  all  of 
which  will  more  fully  appear  by  reference  to 
said  certificate  and  deeds,  copies  of  which 
have  been  filed  with  the  separate  answer  of 
this  defendant  to  the  original  bill  herein, 
said  copies  being  marked,  respectively,  *A,' 
*B,'  *C,*  *D,'  and  *E,'  and  prayed  to  be  taken 
as  a  part  of  this  answer.  And  this  defend- 
ant avers  that  the  complainants,  nor  either 
of  them,  were  at  the  time  of  the  institution 
of  this  suit,  or  at  any  time  since  then,  in  the 
j)Osses8ion  of  said  land,  or  any  portion  there- 


nonpayment  of  state  and  county  taxes  levied 
and  assessed  thereon  for  the  years  1888  and 
1889,  as  would  more  fully  appear  by  the  ex- 
hibits attached  to  the  answer  of  Hancock. 
Further  answering,  defendants  say,  in  refer- 
ence to  the  charge  in  the  bill  of  the  voidness 
of  the  assessment  and  sale  of  the  land  and  of 
the  tax  deeds  issued  in  pursuance  thereof, 
and  purchased  by  Hancock,  Hale,  Taylor, 
and  Keathley,  that  th«y  are  uninformed,  save 
from  the  allegations  in  the  amended  bill,  and, 
for  aught  they  know,  said  assessments  and 
sale  may  be  perfectly  good.  It  is  denied  that 
the  land  is  wild  forest  land,  and  unoccupied, 
at  the  time  of  tlie  institution  of  the  suit  or 
the  filing  of  the  amended  bill;  but,  on  the 
contrary,  they  aver  that,  immediately  alter 
the  execution  and  delivery  of  the  deeds  by 
complaina.nta  to  Hancock,  he.  Hale,  Taylor, 
and  Keathloy  went  into  the  actual  possession 
of  said  land,  and  have  so  remained  up  to  the 


of,  nor  is  said  land  wild  forest  land,  and  un-  |  time  of  the  filing  of  this  answer.     The  an- 
occupied,  as  is  alle<^ed  in  the  complainants*    swers  reserve  the  question  of  the  sufficiency 

of  the  bill  to  entitle  complainants  to  any  re- 
lief, as  matter  of  law,  and  conclude  as  fol- 
lows: ''These  defendants  deny  all  and  all 
manner  of  unlawful  combination  and  confed- 
eracy wherewith  they  are  by  said  amended 
bill  charged,  without  this  that  there  is  any 
other  matter,  cause,  or  thing  in  the  said  com- 
plainants' said  bill  of  complaint  contained 
material  or  necessary  for  these  defendants 
to  make  answer  unto,  and  not  herein  and 
hereby  well  and  sufficiently  anawered,  trav- 
ersed, confe«Aed,  and  avoided  or  denied,  is 


said  bill  of  complaint.^ 

It  is  also  alleged  that  the  assessment  and 
sale  of  said  land  for  nonpayment  of  taxes  for 
the  vears  1838  and  1889  were,  so  far  as  de- 
fendant  knew,  perfectly  legal,  and  as  to  such 
alleged  illegality  strict  proof  was  required. 
There  is  also  contained  in  the  answer  a  de- 
murrer to  the  bill  as  not  making  a  case  en- 
titling complain-ants  to  any  relief. 

The  joint  answer  of  the  other  defendants, 
except  Koss,  after  the  iisual  reservation  of 
benefit  on  account  of  uncertainties  and  im- 
perfections in  the  bill,  admits  the  purchase  !  true   to   the  best  knowledge   a<nd   belief  of 
by  W.  S.  Hancock,  their  codefendant,  from  '  these    defendants, — all    which    matters    and 


complainants,  of  the  land  in  question,  for  the 
price  alleged,  and  at  the  time  stated  therein ; 
"but  they  aver  that  they  did  iK>t  know,  of 
their  own  knowledge,  what,  if  any,  represen- 
tations were  made  by  said  Hancock  to  com- 
plainants in  reference  to  said  land,  and  they 
•emphatically  deny  that,  if  any  fraud  or  de- 
(»eit  was  practised  by  Hancock,  or  if  any 
false,  deceitful,  or  fraudulent  representations 
were  made  by  him  to  the  complainants,  or 
either  of  them,  to  induce  them  to  sell  said 
land,  the  same  were  made  with  their  author- 
ity, knowledge,  consent,  or  approval,  and 
they,  according  to  the  best  of  their  several 
a.nd  respective  knowledge,  information,  and 
belief,  deny  that  Hanoodc  made  any  false  or 
fraudulent  representations  to  complainants 
in  reference  to  the  deposits  of  phosphate  or 
other  minerals  upon  said  land,  or  that  Han- 
cock represented  and  asserted  to  complain- 
ants that  the  said  lands  were  valueless  save 


things  these  defendants  are  ready  and  will 
ing  to  aver,  maintain,  and  prove,  as  this  hon- 
orable court  shall  direct." 

G.  T.  Ross  filed  a  plea  alleging  that  he 
loaned  the  sum  of  $3,500  to  defendant  John 
M.  Taylor,  and  that,  as  security  for  said 
loan,  he  took  from  him  (Taylor)  a  mortgage 
on  his  interest  in  said  land,  and  that  said 
loan  was  made,  and  mortgage  taken,  in  good 
faith,  and  without  any  knowledge  on  his  part 
that  the  title  of  Taylor  to  said  land  was  de- 
fective, or  that  the  same  had  been  obtained 
by  fraud  or  deceit,  if  such  was  the  case,  as 
alleged  in  the  bill. 

Replications  were  filed  to  the  answers,  and 
the  plea  of  Ro!*s  was  set  down  for  argument. 

Testimony  was  taken  covering  the  eutire 
case,  ircluding  the  matters  embraced  in  'aid 
pleii,  and,  on  final  hearing,  the  court  decreed 
that  the  equities  of  the  case  as  to  W.  P. 
Stackpcle  were  with  him,  and  as  to  the  other 


for  the  small  amount  of  timber  thereon,  and  j  complainant^^,  the  eijuities  were  with  defend 
that  his  object  in  purchasing  said  land  was  !  ants.  The  quitclaim  deed  from  complainant 
for  the  purpose  of  selling  it,  together  with  I  Stackpcle  to  W.  S.  Hancock,  and  the  tax  title 
la.nds  of  his  own,  to  an  English  syndicate,  to  the  land  in  question,  were  ordered  to  be 
They  also  deny,  upon  information,  that  canceled,  upon  said  complainant  paying  to 
Stackpole  was  intoxicated  when  he  executed  ,  defendants  the  moneys  which  might  there 


his  deed  to  Hancock. 

In  reference  to  the  allegation  in  the  bill 
-about  tax  deeds,  these  defendants  aver  that 
they  did  not  know,  of  their  own  knowledge, 
what  representations,  if  any,  were  made  by 
Hancock;  but  they  say  that,  in  fact  and  in 
truth,  said  land  had  been  twice  sold  for  the 
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after  be  adjudged  to  be  due  from  him  for 
taxes,  improvements  made  upon,  and  encum- 
brances discharged  from,  the  land,  and  a  ref- 
erence was  made  to  a  matter  to  state  an  ac- 
count of  wha.t  was  due  for  taxes  paid  and  for 
money  expended  in  improving  the  property. 
Appeals  were  entered  by  both  complain- 
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antfi  and  defendants,  as  styled  in  the  begin- 
ning of  this  statement,  from  the  decrees  ad- 
verse to  them,  respectively. 

The  other  facts  are  stated  in  the  opinion. 

Mr,  T.  S.  Coogler,  Sr.,  for  appellants: 

Complainants*  title  is  solely  equitable, 
and  it  is  not  necessary  for  them  to  allege  or 
prove  possession  of  the  land,  and,  in  fact, 
possession  might  be  conceded  to  the  defend- 
ants so  far  as  the  jurisdiction  of  the  court 
is  concerned. 

Sloan  V.  Sloan,  25  Fla.  63;  Patton  v. 
Grumpier,  29  Fla.  577. 

The  land  at  the  time  of  its  assessment 
was  owned  jointly  by  William  P.  Stackpole 
and  John  L.  Connor,  yet,  without  any  re- 
turn having  been  made  by  either  of  them  or 
their  agent,  the  assessor  assumed  to  assess 
it  in  the  name  of  W.  L.  Connor,  an  unknown 
person. 

This  assessment  is  contrary  to  the  stat- 
ute, and  void. 

The  assessment  being  void,  all  proceed- 
ings under  it,  including  the  tax  deed,  are 
also  void. 

UEngU  v.  Florida  C.  d  W.  R.  Co.  21  Fla. 
353 ;  UEngU  v.  Wilson,  21  Fla.  461 ;  Brown 
V.  CasieUoA/D,  33  Fla.  204;  Daniel  v.  Taylor, 
33  Fla.  636;  Sloan  v.  Sloan,  25  Fla.  53;  Mc- 
Keoton  y.  Collins,  38  Fla.  276. 

At  the  time  that  the  quitclaim  deeds  were 
executed  the  land  was  worth  the  sum  of  at 
least  $30,000,  and  complainants  were  paid 
only  $1,000  for  them. 

This  requires  a  decree  for  the  cancelation 
upon  the  ground  of  constructive  fraud. 

2  Pom.  Eq.  Jur.  S  873;  Tiedeman,  Eq. 
§  226;  Chesterfield  v.  Janssen,  2  Vee.  Sr. 
125;  Wilson  v.  Lott,  5  Fla.  305. 

These  deeds  were  obtained  by  false  repre- 
sentation made  by  the  defendants. 

This  makes  a  case  of  actual  and  manifest 
fraud,  and  the  court  will  decree  a  cancela- 
tion on  this  ground. 

Story,  Eq.  Jur.  201;  2  Kent,  Com.  484; 
Adams,  Eq.  170. 

If  there  be  an  intentional  concealment  or 
suppression  of  material  facts  in  the  making 
of  a  contract,  in  cases  in  which  both  parties 
have  not  equal  access  to  the  means  of  infor- 
mation, it  will  be  deemed  unfair  dealing,  and 
will  vitiate  and  avoid  the  contract — et 
sequiiur. 

2  Kent,  Com.  482. 

The  codefendants  in  this  suit  can  derive 
no  benefit  from  Hancock's  fraud,  how^ever 
innocent  they  may  be. 

1  Story,  Eq.  Jur.  §  193;  Stephens  v.  Or- 
man,  10  Fla.  9;  Chaires  v.  Brady,  10  Fla. 
133;  Grifpn  V.  Orman,  9  Fla.  22;  Cofer  v. 
Moore,  87  Ala.  705. 

Messrs.  O.  C.  Martin,  J.  A.  Bowen, 
and  Angus  Paterson  also  for  appellants. 

Messi's.  Sparkman  Sc  Sparkman, 
John  P.  Wall,  and  George  P.  Raney 
for  appi^llees. 

Per  Cnriamt 

Both  complainants  and  defendants  entered 
appeals  in  this  case,  and  separate  transcripts 
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of  the  record  have  been  filed  on  the  af^pe&ls. 
No  objection  is  urged  to  any  of  tiie  appdlsrte 
proceedings  in  this  court,  nor  is  any  objec- 
tion made  to  the  procedure  in  the  circuit 
court,  except  a  suggestion  in  brief  of  counsel 
for  Hancock  and  others  that  the  record  fails 
to  show  a  disposition  of  the  plea  filed  by 
George  T.  Ross  and  set  down  for  argument. 
Ross  was  made  a  party  to  the  bill,  but  no  re- 
lief was  specially  prayed  against  him,  nor 
does  the  decree  appealed  from  expressly  ad- 
judicate anything  as  to  his  rights.  After 
the  filing  of  a  plea  by  him,  setting  up  an  in- 
terest as  mortgagee  in  the  undivided  inter- 
est of  the  defendant  John  M.  Taylor,  it  was 
set  down  for  argument,  and  there  is  no  show- 
ing that  any  hearing  was  had  thereon.  The 
record  does  show  that  the  parties  went  into 
pi  oof  on  the  matter  of  the  plea,  and  that  the 
case  was  brought  on  for  final  hearing  with- 
out any  objection  as  to  the  condition  of  the 
pleadings.  Ross,  though  joining  in  the  ap- 
peal, has  filed  no  assignment  of  errors  here, 
nor  is  there  any  error  assigned  by  any  ap- 
pelant on  the  condition  of  the  record  as  to 
said  plea 

Where  the  parties,  after  a  plea  is  filed  and 
set  down,  fail  to  bring  it  on  for  hearing,  and 
proceed  to  take  testimony  as  to  the  matters 
of  the  plea,  and  further  bring  the  case  on 
for  hearing,  this  court,  in  accordance  with 
the  principle  announced  in  Crump  v.  Per- 
kins, IS  Fla.  353,  should  not  reverse  the  de- 
cree, unless  there  is  error  on  the  merits. 

Both  of  the  appeals  in  the  present  case  are 
presented  together,  and,  in  view  of  the  rule 
that  an  appeal  in  chancery  opens  up  the  en- 
tire case  for  appellees,  as  well  as  appeUaots, 
the  case  will  be  disposed  of  on  its  merits,  so 
far  as  disclosed  by  the  record,  without  refer- 
ence to  the  strict  requirements  as  to  assign- 
ing and  considering  errors  in  the  appelate 
court.  The  bill  of  complaint  has  a  double 
object:  It  seeks  the  cancelation  of  certain 
quitclaim  deeds  from  complainants  to  defend- 
ant Hancock,  and  a  similar  deed  from  the 
latter  to  the  other  original  defendants,  and 
also  certain  tax  titles  acquired  by  all  of  said 
defendants.  In  reference  to  tiie  quitclaim 
deeds,  the  testimony  discloses  three  separate 
transactions  in  the  purchase  of  the  land  by 
Hancock  from  complainants.  On  and  prior 
to  June,  1890,  the  land  in  question  was  joint- 
ly oWned  by  W.  P.  Stajckpole  and  John  L. 
CoTxnor,  and  about  the  2d  day  of  that  month 
Hancock  purchased  the  interest  of  Stackpole 
in  the  land.  Connor  died,  and  about  the  26tl3 
of  September,  1890,  three  of  his  heirs,  Jame^* 
Eugene,  and  Rocaanna  Connor,  deeded  their 
interests  in  the  land  to  Hancock.  The  pur- 
chase by  Hancock  from  the  parties  named 
was  made  by  him  in  person  in  the  state  of 
Connecticut,  were  they  resided.  In  Decem- 
ber of  the  same  year,  Hancock  purchased, 
through  one  J.  T.  Lynch,  the  interest  of  W. 
J.  Connor,  the  only  other  heir  at  law  of  John 
L.  Connor,  deceased.  Stackpole  and  John  L- 
Connor,  deceased,  purchased  the  land  in 
1882,  and  for  a  short  time  resided  upon  it 
but  soon  left  the  state,  and  never  again  re- 
turned.    Phosphate  had  not  been  disoorered 
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in  Florida  when  th«y  were  here,  and  no  in- 
tereet  in  Florida  lands  bad  arisen  on  account 
of  phosphate.  This  discovery  had  been  made 
a  short  time  before  Hancock  purchased  from 
Stackpole,  and  the  latter  knew  nothing  of 
it  when  he  sold  his  interest.  Hanoock  had 
long  resided  in  Florida,  and  near  the  land, 
and  it  is  abundantly  shown  that  he  kne\t' 
of  a  valuable  deposit  of  phosphate  on  the 
land  before  he  went  to  Connecticut  to  pur- 
chase. The  proof  shows  without  contrsudic- 
tion  that  he  visited  tlie  land  the  day  before 
he  started  to  go  to  Conneoticut,  and  saw  a 
pit  dug  into  the  rock  on  the  land  that  dis- 
closed what  was  stated  to  him  to  be  phos- 
phate. At  that  time  there  was  great  excite- 
ment in  the  country  over  the  discovery  of 
phosphate  and  itd  supposed  great  value. 
Hancock  did  not  disclose  to  Stackpole  the 
fact  that  phosphate  had  beeif  discovered  on 
the  land.  The  testimony  tends  to  show  that 
Hancock  represented,  in  making  the  purchase, 
that  he  wanted  the  land  to  add  to  land  of  his 
own  in  order  to  c(»nplete  a  body  of  timbered 
land  that  he  expected  to  sell  to  an  English 
syndicate,  and  that  the  land  was  valuable 
only  for  the  timber  that  was  on  it.  He  also 
stated  that  the  land  had  been  sold  for  taxes, 
and  that  a  tax  deed  had  been  issued,  and 
this  statement  was  true.  There  was  some 
testimony  tending  te  show  that  Hancock  had 
induced  Stackpole  to  drink  freely  at  the  time 
of  the  purchase,  but  it  did  not  go  te  the  ex- 
tent of  showing  incapacity  on  his  part  to 
make  a  contract  of  sale.  The  testimony  is 
of  a  character  to  warrant  the  chancellor's 
ooncluAion,  and  to  forbid  a  disturbance  of  it, 
that  Hancock  represented  to  Stackpole,  as 
an  inducement  for  him  to  sell,  that  the  land 
was  valuable  only  for  the  timber  that  waa 
on  it,  and  also  that  the  special  reason  of  the 
former  in  desiring  to  buy  it  was  to  augment 
a  body  of  his  own  land  that  was  necessary 
to  complete  a  sale  to  an  English  syndicate. 
It  has  been  deei«led  in  this  state,  in  accord- 
ance with  the  prevailing  rule,  that  state- 
mentj)  amounting  to  an  estimate  or  opinion 
of  the  value,  condition,  character,  or  adapt- 
ability to  certain  uses  of  real  estate  are  not 
actionable  unless  the  party  resorts  to  some 
fraudulent  means  to  prevent  an  examination 
of  the  property.  WiUiam-s  v.  McFadden,  23 
Fla.  143;  West  Florida  Land  Co.  v.  Stude- 
haker,  37  Fla.  28.  In  procee<lings  in  chan- 
cery to  cancel  a  deed  to  real  estate  on  the 
ground  of  fraud,  the  mere  expression  of  an 
opinion  as  to  value,  or  a  statement  as  to  the 
uses  for  which  the  land  is  wanted,  will  not 
ordinarily  suffice.  A  fraud  may,  however, 
under  some  circumstances,  be  perpetrated  by 
a  suppressio  vt^ri  as  well  as  a  suggestio 
falsi.  Accordiner  to  the  rule  of  the  common 
law,  a  vendee  who  ha<«  information  of  a  mine 
on  the  land  of  another,  of  which  he  is  igno- 
rant, is  under  no  legal  obligation  to  disclose 
such  fact  in  making  a  purchase.  Under  such 
circumstances,  the  vendee  may  remain  silent 
as  to  the  real  fa*Hs,  and  purchase,  but  such 
situation  places  him  under  legal  obligation 
to  do  no  act  or  make  any  reprenentation  cal- 
culated to  mislead  the  owner  into  the  belief 
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that  there  was  no  mine  on  the  land.  If  the 
vendee  uudertekes  to  speak  under  such  cir- 
cumstances, he  must  utter  the  truth.  The 
principle  stated  in  the  English  case  of  Turn- 
er V.  Hai-vcj/,  Jac.  169,  is  that  the  purchas- 
er is  not  bound  to  give  the  vendor  informa- 
tion as  to  the  value  of  the  property,  but  a 
very  little  is  sufficient  to  affect  the  applica- 
tion of  this  principle.  This  doctrine  is  illus- 
trated by  the  case  of  Livingston  v.  Peru 
Iron  Co.  2  Paige,  390,  where  the  vendee, 
knowing  the  existence  of  a  valuable  spring 
on  the 'land,  represented  that  the  land  was 
of  no  value  except  as  a  sheep  pasture,  for 
which  purpose  it  was  wanted.  The  authori- 
ties sustain  the  view  that  while  a  purchaser 
situated  as  Hancock  was,  is  not  bound  to  dis- 
close facts  in  his  knowledge,  or  to  answer  in- 
quiries as  to  such  facts,  yet,  if  he  undei  takes 
to  do  so,  he  must  disclose  the  whole  truth, 
without  concealment  of  material  facts,  and 
without  doing  anything  calculated  to  pre- 
vent an  investigation  on  the  part  of  the  sell- 
er, especially  if  he  does  not  reside  near  the 
land,  and  the  purchaser  does.  Caples  v. 
Steel,  7  Or.  491;  Walters  v.  Morgan,  3  De 
G.  F.  k  J.  718;  Dolman  v.  ^oA;e«,  22  Beav. 
402;  Smith  v.  Countryman,  30  N.  Y.  655; 
Smith  v.  Beatty,  37  N.  0.  (2  Ired.  Eq.)  456, 
40  Am.  Dec.  435;  Harris  v.  Tyson,  24  Pa. 
347,  64  Am.  Dec.  661 ;  Kohl  v.  Lindley,  39 
111.  195,  89  Am.  Dec.  294;  Sunmm  v.  Bush, 
23  Mich.  99;  Morgan  v.  Binges,  23  Neb. 
271;  Botcman  v.  Bates,  2  Bibb,  47,  4  Am. 
Dec.  677;  Laidlaw  v.  Organ,  2  Wheat,  178, 
4  L.  ed.  214;  2  Pom.  Eq.  Jur.  §  902,  and  note. 
The  statement  made  by  Hancock,  that  the 
land  was  valuable  only  for  the  timber  that 
was  on  it,  would  ordinarily  be  regarded  as 
an  expression  of  an  opinion;  but  under  all 
the  circumstances  of  this  transaction,  as  dis- 
closed by  the  testimony,  it  was  calculated 
to  mislead  Stackpole,  and  to  prevent  him 
from  making  any  inquiry  in  reference  to  the 
land,  and  constituted  a  part  of  the  scheme 
to  conceal  the  real  facts  aa  to  the  diaoovery 
of  phosphate  on  the  land,  and  which,  if 
known  to  Stackpole,  would  have  prevented 
the  sale  at  the  price  accepted.  The  conclu- 
sion is  reached  by  the  chancellor  that  the 
sale  by  Stackpole  to  Hancock,  so  far  as  he 
is  concerned,  is  sustained  by  testimony  of 
such  a  character  as  to  preclude,  under  the 
established  rule  on  the  subject,  a  reversal. 
The  decree,  however,  goes  further,  and  can- 
cels the  deed  from  Hancock  to  Hale,  Taylor, 
and  Keathley  as  to  Stackpole's  interest  in 
the  land.  The  bill  alleges  that  Hancock. 
Hale,  Taylor,  and  Keathley  conspired  and 
confederated  together  to  buy  the  land,  and 
that  Hancock  was  deputed  as  agent  to  go 
and  make  the  purchase.  The  case  made  by 
the  bill,  as  to  Hale,  Taylor,  and  Keathley,  is 
that  they  originally  united  with  Hancock, 
and  participated  with  him  in  the  entire 
purchase,  and  upon  this  case  relief  must  be 
had,  if  at  all.  Under  the  allegations  of  the 
bill  the  decree  against  all  the  defendants  as 
to  Stackpole^s  interest  would  be  correct  on 
proof  of  the  fraudulent  representetions  of 
Hancock,  if  he  in  fact  was  acting  for  the 
other  defendants,  though  they  did  not  au- 
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thorize  such  representations,  and  did  not 
know  of  them  when  the  deed  from  Hancock 
was  executed  to  them.  But  the  proof  does 
not  show  such  a  state  of  facts.  It  is  estab- 
lished beyond  question  that  Hale,  Taylor, 
and  Keatliley  never  say  any  of  the  complain- 
ants at  the  time  of  the  purchase  of  the  land, 
and  did  not  make  any  representations  of  any 
kind  to  them.  It  is  also  clearly  shown  by 
the  testimony  that  they  did  not  have  any 
agreement  or  understanding  with  Hancock 
in  reference  to  the  purchase  of  the  land  at 
the  time  the  deed  from  Stackpole  was  ob- 
tained. They  subsequently  obtained  a  deed 
from  Hancock  for  valuable  oonaideration, 
and  there  is  no  basis  in  the  testimony  for 
a  conclusion  that  they  had  any  information 
of  the  representations  made  by  Hancock 
when  he  purchased  the  property. 

Counsel  for  Stackpole  have  assumed  that 
the  combination  of  the  defendants  and 
agency  of  Hancock  to  purchase  the  land  is 
established  by  the  pleadings,  and  required 
no  proof.  In  this  they  are  mistuken.  Han- 
cock filed  a  separate  answer,  and  therein  ad- 
mitted the  allegation  of  agency,  but  his  an- 
swer cannot  be  used  against  the  other  de- 
fendants, in  the  absence  of  proof  that  he  oc- 
cupied such  a  relation  to  them  as  to  bind 
them  by  his  representations.  The  defend- 
ants, other  than  Hancock,  deny  positively 
that  they  authorized  Hancock  to  make  any 
of  the  fraudulent  representations  alleged, 
and  upon  information  they  deny  that  any 
such  representations  were  made.  They  do 
not,  however,  directly  respond  to  the  alle- 
gation that  they  agreed  with  Hancock  to 
buy  the  land,  and  authorized  him  to  make 
the  purchase  from  the  complainants,  and  it 
is  assumed  that,  by  their  failure  to  make 
such  response,  the  allegation  of  the  bill  is 
admitted  to  be  true.  It  will  be  seen  from 
the  statement  that  the  answer  of  said  de- 
fendants concludes  with  the  usual  general 
denial  found  in  answers  in  chancery,  and 
this  is  sufficient  to  make  an  issue  on  material 
allegations  not  admitted^  and  to  which  no 
direct  response  is  made.  There  is  no  stat- 
ute in  Florida  regulating  the  effect  of  an- 
swers in  chancery  in  this  respect,  and  the 
general  rule  prevails  that  where  there  is  no 
direct  response  to  a  material  statement  in 
the  bill,  no  exceptions  filed,  and  the  case  is 
biought  to  hearing  on  the  replication  to  the 
answer,  such  statement  cannot  be  taken  as 
admitted,  but  must  be  proved.  It  need  not 
be  proved  by  the  amount  of  testimony  re- 
quired to  overcome  a  sworn  responsive  an- 
swer, but  it  must  be  shown  by  at  least  a  pre- 
ponderance of  evidence.  1  Enc.  PI.  &  Pr.  p. 
930,  and  authorities  cited;  Smith  v.  St.  Louts 
Mut.  L.  Ins.  Co.  2  Tenn.  Ch.  599. 

Tlie  testimony  in  this  case  is  clear  and 
positive  that  defendants  Hale,  Taylor,  and 
Keathley  had  no  connection  whatever  with 
Hancock  in  the  purchase  of  the  land  when 
Stackpole  sold  his  interest;  and  on  the  proof, 
under  the  state  of  the  pleadings,  the  chancel- 
lor should  not  have  decreed  against  said 
defendants  as  to  the  interest  acquired  by 
them  in  the  half  interest  of  W.  P.  Stackpole. 
The  complainants  completely  failed  to  es- 
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tablish  the  case  made  against  said  defend- 
ants as  to  said  interest,  and  the  latter  were 
not  compelled  to  specially  set  up  the  defense 
of  a  bona  fide  purchaser  without  notice,  but 
could  meet  the  particular  case  made  against 
them  in  the  bill,  and  thereby  defeat  a  recov- 
ery. 

As  to  the  purchase  from  James,  Eugene. 
and  Rosanna  Connor,  the  case  is  different. 
When  this  purchase  was  made,  Hancock  is 
shown  to  have  acted  for  and  represented  the 
other  defendants.  It  is  true  that  there  is  no 
testimony  tending  to  show  that  defendants 
Hale,  Taylor,  and  Keathley  authorized  any 
false  representations,  or  knowingly  ratified 
any;  but  it  i?  true  that  Hancock  was  then 
acting  for  them,  and  they  must  be  bound  by 
his  acts  and  doings.  Cofer  v.  Moore,  87  Ala, 
705.  The  decided  weight  of  the  testimony 
shows  that  Tfancock  represented  to  James. 
Eugene,  and  Rosanna  Connor,  at  the  time  he 
purchased  from  them,  that  the  land  did  not 
contain  phosphate.  All  three  of  them  tes- 
tify that,  in  response  to  a  direct  question  as 
to  whether  there  was  any  phosphate  on  the 
land.  Hancock  imitated  there  was  none.  It 
also  appears  from  the  testimony  of  two  other 
witnesses,  not  connected  with  the  litigation, 
that  Hancock  stated  to  them,  in  Williman- 
tio,  Connecticut,  where  the  purchase  was 
made,  that  no  phosphate  existcKl  on  the  land. 
One  of  the  witnesses  had  advised  the  Coo- 
nors  not  to  sell,  and  Hancock  obtained  an 
interview  with  him  for  the  purpose  of  con- 
vincing him  that  his  advice  waa  wrong,  and 
to  get  him  to  advise  the  Connors  differently. 
It  is  true  that  the  witness  mentioned  had 
been  informed  that  Hancock  held  a  tax  title 
to  the  land,  and  on  this  information  he  ad- 
vised the  Connors  not  to  sell.  Hancock  then 
held  two  tax  titles  to  the  land,  and  it  ap- 
pears that  he  impressed  the  witness  with  the 
idea  that  the  land  might  be  lo^t  to  the  ovm- 
ers  on  account  of  the  tax  titles.  But  the 
witness  states  that,  before  consenting  to  ad- 
vise the  Connors  to  sell  under  the  showing 
of  tax  titles,  he  asked  Hancock  about  pho^ 
phate  on  the  land,  and  was  a^ssured  by  him 
in  the  mo»t  positive  manner  that  none  ex- 
isted. After  this,  the  witness  advised  the 
Connors  to  sell.  The  other  witness  vras  fore- 
man of  a  mill  where  some  of  the  Connors 
worked,  and,  meeting  with  some  difficulty  in 
engaging  the  Connors  in  a  negotiation  of 
sale,  Hancock  approached  the  foreman,  and 
procured  him  to  arrange  an  interview  with 
the  Connors.  Hancock  stated  to  the  witness 
his  object  in  seeing  the  Connors,  and  the 
witness  says  Hancock  ofTered  to  pay  him  $50 
gratuitously  if  the  trade  was  consummated. 
In  the  conversation  on  the  subject  the  wit- 
ness says  Hancock  stated  that  there  wa«  no 
foundation  for  any  report  that  phosphate  ex- 
isted on  the  land.  There  was  some  conflict 
in  the  evidence,  and  Hancock  denied  all  the 
statements  imputed  to  him  in  reference  to 
false  statements  about  the  land,  but  a  care- 
ful consideration  of  the  entire  testira»>rT 
makes  it  clear  that  the  decided  weiffht  of  it 
is  in  favor  of  the  charge  that  a  false  state- 
ment was  made  to  the  three  Connors  in  ref- 
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er«iice  to  the  existence  of  phosphate  on  the 
land.  The  full  extent  of  the  phosphate  ex- 
isting is  not  definitely  shown,  nor  is  the  full 
value  of  the  land  made  to  appear  i  but  it  ii) 
sufficiently  established  that  a  valuable  mine 
of  phosphate  existed  on  the  land,  \fhich 
greatly  enhanced  its  value. 

It  may  be  that  the  decree  against  the  Con- 
nors was  influenced  by  the  view  that  they 
were  induced  to  sell  solely  on  account  of  tax 
titles  which  Hancock  held.  Counsel  take 
this  position  here.  It  does  appear  that  Han- 
cock exhibited  two  tax  titles  at  the  time 
of  purchase,  and  brought  their  existence 
prominently  to  view  in  all  the  negotiations, 
but,  in  connection  with  the  tax  titles  and  as 
an  additional  inducement  to  bring  about  the 
sale,  the  representation  was  made  that  the 
land  had  no  phosphate  on  it.  It  was  made 
to  owners  who  had  never  seen  the  land,  and 
who  resided  in  a  distant  state,  and  under 
such  circumstances  as  authorized  them  to 
rely  upon  it  as  being  true.  It  was  material, 
and,  when  Hancock  undertook  to  speak  in 
reference  to  the  matter,  he  should  have  dis- 
closed the  entire  facts.  Cknnplainants  testi- 
fy that  they  relied  upon  the  statement  that 
there  was  no  phosphate  on  the  land  as  being 
true,  and  it  cannot  be  safely  affirmed,  on  the 
evidence,  tliat  it  did  not  operate  to  some  ex- 
tent in  inducing  the  sale.  If  so,  complain- 
ants can  avail  themselves  of  it  in  having  a 
cancelation  of  the  sale.  The  decree  is  erro- 
neous as  to  James,  Eugene,  and  Rosanna 
Connor,  but  as  to  W.  J.  Connor  it  must  be 
affirmed,  on  the  gp*ound  of  an  entire  absence 
of  proof  showing  any  improper  representa- 
tions whatever  made  to  him  in  obtaining  the 
conveyance  of  his  interest  in  the  land. 

There  is  some  contention  that  complain- 
ants were  barred  by  laches  in  not  earlier  in- 
stituting proceedings  to  cancel  the  sales.  No 
such  defense  wslb  made  in  the  answers,  but, 
conceding  that  it  may  be  insisted  on  without 
specially  pleading  it,  the  record  here  affords 
no  sufficient  support  for  the  contention. 

The  amended  bill  seeks  the  cancelation  of 
two  tax  deeds  which  defendants  sought  to  in- 
terpose as  evidence  of  a  superioi-  title  in 
themselves.  One  of  the  deeds  is  based  upon 
an  assessment  of  the  land  in  question  for 
the  year  1888;  and  this  is  the  only  one  that 
demands  any  consideration,  as  the  other  does 
not  embrace  the  land,  and  can  therefore, 
have  no  bearing  on  the  case.  The  land  in 
question  is  the  W.  y^  of  S.  W.  V4  of  section 
12,  township  22  S.,  range  20  E.,  and  the  deed 
put  in  evidence,  based  upon  the  asvsessment 
of  1889,  describes  the  land  as  the  W.  y^  of 
N.  W.  14  of  section  12,  township  22,  range 
20  E,;  which  is  an  entirely  distinct  parcel 
of  land  from  that  owned  and  sold  by  the 
complainants. 

Complainants  put  in  evidence  page  48  of 
the  assessment  roll  of  Hernando  county  for 
the  year  1888,  showing  an  assessment  of  the 
land  for  that  year  as  the  property  of  W.  L. 
Connor.  Proof  was  then  made  by  the  clerk 
of  the  circuit  court  that  the  tax  returns,  aft- 
er the  completion  of  the  assessment  rolLs, 
were  deposited  in  his  office,  and  he  was  the 
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custodian  of  them,  and  that,  ^upon  an  exam- 
ination of  the  returns  for  the  year  1888,  he 
found  one  for  the  Land  in  controversy.  The 
return  was  produced  in  evidence,  and  showed 
a  proper  description  of  the  land  listed  to  J. 
L.  Connor.  The  witness  further  stated  that, 
from  his  knowledge  of  his  handwriting,  he 
would  say  the  return  was  in  the  handwriting 
of  the  tax  assessor  for  the  year  1888.  It  was 
shown  that  W.  P.  Stadcpole  and  John  L. 
Connor  were  the  owners  of  the  land  during 
the  year  1888,  and  no  one  was  in  the  actual 
occupancy  of  it.  The  assessment  in  question 
was  made  under  Acts  1887,  chap.  3(581,  the 
22d  section  of  which  reads  as  follows :  "The 
assessor  shall  ascertain  by  personal  inspec- 
tion, when  not  already  sufficiently  acquaint- 
ed therewith,  the  value  of  the  lands,  and  as- 
sess them  at  their  full  cash  value,  and  set 
down  in  the  assessment  rolls  following  ami 
opposite  tlie  description  of  the  lands,  the 
name  of  the  owner,  or  person  in  whose  name 
the  return  is  made;  and  when  land  has  not 
been  returned,  the  assessor  shall  enter  the 
word  'Unkno^^^l'  in  the  column  of  the  assess- 
ment roll  provided  for  the  name  of  owners 
or  person  making  return.  A  failure  to  give 
the  name  of  the  owner  or  person  making  the 
return  shall  not  invalidate  the  assessment. 
When  the  o>vner  or  person  making  the  re- 
turn of  any  real  estate  is  dissatisfied  with 
the  valuation  fixed  thereon  by  the  assessor, 
and  shall  make  complaint  thereof  to  him, 
the  same  shall  be  so  noted  and  reported  by 
the  assessor  to  the  county  commissioners,  to 
be  reviewed  and  equalized  by  them."  This 
act  prescribed  the  form  of  tax  deed,  and 
made  it  prima  facie  evidence  of  the  regular- 
ity of  the  proceedings,  from  the  valuation  of 
the  land  by  the  assessor  to  the  date  of  the 
deed,  inclusive.  The  validity  of  the  act  in 
reference  to  the  evidentiary  force  of  the  deed., 
has  been  aJTirmed  in  this  state.  Sams  v 
King,  18  Fla.  557;  Florida  Sav.  Bank  v. 
BrittaiUy  20  Fla.  507;  Mundee  v.  Freeman, 
23  Fla.  520.  In  Sams  v.  King  it  is  said  that 
the  presumption  of  regularity  which  at- 
taches to  a  tax  deed  must  prevail  in  its  fa- 
vor until  evidence  is  given  of  facts  which 
show  irregularity.  It  is  not  enough  to 
prove  facts  from  which  irregularity  may  be 
inferred.  The  presumption  must  prevail  un- 
til facts  inconsistent  with  it  are  shown.  The 
evidence  introduced  by  the  complainants  was 
sufficient  to  prove,  in  the  absence  of  a  coun- 
tershowing,  that  the  land  was  returned  to 
the  assessor  for  the  year  1888  in  the  name 
of  J.  L.  Connor,  who  was  an  owner  to  the 
extent  of  an  undivided  half  interest,  and 
that  the  assessor  undertook  to  base  his  ac- 
tion in  assessing  the  property  upon  this  re- 
turn. It  was  his  duty  t^  make  the  assess- 
ment to  the  owner  or  person  making  the  re- 
turn, but  this  was  not  done.  The  assess- 
ment was  to  a  person  not  the  owner,  nor  to 
one  making  the  return,  and  in  this  respect  it 
was  clearly  in  violation  of  the  statute.  To 
what  extent  the  clause  in  the  section  quoted, 
that  a  failure  to  give  the  name  of  the  owner 
or  person  making  the  return  shall  not  in- 
validate   the    as«ef=sment,  was    intended  to 
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cure  defective  aase^sments,  is  not  entirely 
clear;  but  it  applies  only  to  the  failure  to 
giv«  the  name  of  the  owner  or  person  mak- 
ing the  return,  and  not  to  the  case  where  an 
entirely  improper  and  unauthorized  name  is 
given.  Giving  the  statute  the  strict  con- 
struction which  is  applied  to  such  legisla- 
tion,  the  aseessment  was  void,  and  conse- 
quently the  deed  based  upon  it  was  over- 
thrown. The  decree,  so  far  as  this  tax  deed 
ie  concerned,  wafl  correct. 

It  appears  that  the  decree  made  no  provi- 
sion for  a  refunding  of  the  purchase  money 
and  interest  by  the  succeeding  complainant, 


W.  P.  Staekpole.  The  cancelation  sluyuld  be 
conditioned  upon  the  refunding  of  the  prop- 
er amount  of  purchase  money  and  interest  by 
those  of  the  complainants  in  whose  favor  the 
decree  is  made. 

The  decrte,  so  far  as  W.  J.  Connor  m  con- 
oerned,  is  affirmed,  and  in  all  other  respects 
it  is  reversed,  with  directions  to  enter  a  de- 
cree in  accordance  with  the  views  expressed. 


Maxwell,  J.,  of  the  first  judicial  circuit, 
sat  in  the  place  of  Taylor,  Ch.  J.,  who  was 

disqualified. 
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Lorenzo  J.  LAMSON  et  al.,  Plffs.  in  Err., 


V. 


Robert  R.   BEARD,  Receiver  of  First  Na- 
tional Bank  of  Pella,  Iowa. 

[No.  626.] 


C.  B.  CONGDON  &  COMPANY,  Plff.  in  Err,, 

V. 

SAME. 
[No.  555.] 


4.  That  bamlc  offlcer*  have  poaaeasl«m 
of  facts  In  books  purposely  kept  In  a  man- 
ner to  conceal  the  truth  does  not  In  law 
charge  them  with  knowledge  of  the  facts. 

5.  KnoTvledfce  by  a  bank  prealdeat  of 
bt«  o^vn  f  ran  lis  on  the  bank  perpetrated 
for  his  Individual  purposes  Is  not  attributable 
to  the  bank. 


Elliott  H.  PHELPS  et  al.,  Plffs.  in  Err., 

V. 

SAME. 
[No.  561.] 

(94  Fed.  Rep.  80.) 

1.  Ifirror  In  adniittluBr  evidence  to  es- 
tablish Immaterial  facts  Incorporated  in  spe- 
cial findings  does  not  require  reversal. 

2.  Brokers  ^vrbo  receive  drafts  dravrn 
in  tbelr  favor  by  the  president  of  a  bank 
upon  Its  funds  In  settlement  of  his  transac- 
tions upon  the  board  of  ttade  are  bound  to 
communicate  that  fact  to  the  bank  directors, 
and  inquire  as  to  his  authority  to  execute  the 
paper. 

8«  A  finding;  of  fact  that  the  president 
of  a  bank  made  a  ivrongrfnl  and  nn- 
anthorlsed  appropriation  of  its  funds 
for  payment  of  his  ovni  debts  cannot  be  over- 
come in  favor  of  persons  who  received  them, 
by  the  fact  that  entries  exist  in  the  bank's 
books  which  tend  to  show  the  contrary,  since 
their  liability  to  refund  depends,  not  upon 
the  fraudulent  bookkeeping,  but  upon  the 
misappropriation  of  the  money  to  which  they 
were  parties,  in  regard  to  which  they  were 
bound  to  inquire  of  the  directors,  and  not 
look  to  the  books. 


6.  AVhether  or  not  a  bank  has  by 
mlttlnfi:    Its    president    to    use 

drawn  by  himself  upon  its  funds  in  payment 
of  his  own  obligations  established  a  coarse 
of  dealing  which  will  estop  it  from  denying 
his  authority  to  do  so  Is  a  question  of  fact 
depending  upon  the  circumstances. 

7.  Brokers  ivho  take  from  Its  presi- 
dent drafts  of  a  bank  payable  to  tbem 
and  signed  by  him  in  payment  of  his  individ- 
ual debt  to  them  are  not  bona  fide  parchaaers 
so  as  to  be  able  to  hold  the  proceeds  against 
the  bank  in  case  he  had  no  authority  to  draw 
the  drafts. 

8.  Interest  may  be  allo'tred  vpom  the 
amount  required  to  be  refundetf  to  a 
bank  by  persons  who  took  its  drafts  from  Its 
president  in  payment  of  his  individual  debt 
to  them  when  he  had  no  authority  to  use  the 
drafts  for  that  purpose. 

(May  10,  1809.) 

WRITS  OF  ERROR  to  the  Circuit  Court 
of  the  United  States  for  the  Northern 
District  of  Illinois,  Northern  Division,  to 
review  judgments  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  proceeds  of 
drafts  which  were  alleged  to  be  the  proper- 
ty of  the  bank  and  to  have  been  delivered  to 
defendants  by  the  bank's  president  in  dis- 
charge of  his  individual  liabilities.  Af- 
firmed. 

Before     Woods     and     Jenkins,     Circuit 
Judges,  and  Bunn,  District  Judge. 

Statement  by  Woods,  Circuit  Judge: 
These  are  actions  of  Assumpsit,  brought 
by  Robert  R.  Beard,  as  receiver  of  the  First 


NOTB. — As  to  equities  In  negotiable  note  of  a 
corporation  taken  from  its  president  as  collat- 
eral security  for  a  loan  to  him.  see  Cheever  v. 
Pittsburg,  C.  &  L.  E.  R.  Co.  (X.  Y.)  34  L.  R. 
A.  69. 

As  to  rights  In  note  of  Arm  discounted  by 
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partner  for  his  own  credit,  see  Brown  v.  Pettit 
(Pa.)  34  L.  R.  A.  723. 

As  to  equities  in  note  transferred  by  tmstee. 
see  Tradesmen's  Nat.  Bank  v.  Looney  (Tenn.) 
38  L.  R.  A.  837. 
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Lamson  y.  Beard. 
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JN^ational  Bank  of  Pella,  Iowa,  to  recover  of 
the  respective  plaintifTs  in  error,  who  are 
<!ommi8sion  merchants  at  Chicago,  the  pro- 
ceeds of  drafts  of  the  bank,  drawn  in  their 
favor  and  delivered  to  them  by  E.  R.  Cassatt, 
then  president  of  the  bank,  in  discharge  of 
individual  liabilities  incurred  in  transac- 
tions conducted  by  them  for  him  on  the 
■board  of  trade  at  Chicago. 

The  plaintiffs  in  error  in  the  first  case  are 
copartners  under  the  name  of  Lamson  Bros. 
&  Co.;  in  the  third  case,  under  the  name  of 
Milmine,  Bodman,  &  Co. ;  and  in  the  second 
case  C.  B.  Congdon  &  Co.  is  the  name  of  a 
corporation.  The  declaration  in  each  case 
<x)ntains  the  customary  common  counU,  and 
also  special  counts,  to  which  the  drafts  tiiere- 
in  sued  upon  are  made  exhibits.  Plea  in 
each  case,  non  aaaumpsit;  and  in  the  first 
•case  a  trial  by  jury.  The  errors  assigned  in 
that  case  have  reference  to  the  giving  and 
refusing  of  instructions.  The  evidence  is  in 
the  record,  and  is  without  substantial  con- 
flict. The  drafts,  of  which  there  were  ten, 
were  all  drawn  upon  a  lithographed  or 
printed  form,  and,  excepting  dates  and 
amounts,  are  like  the  first,  which  reads  as 
follows: 

First  National  Bank. 

Fella,  June  27,  1892. 
Pay  to  the  order  of  Lamson  Bros.  &  Co. 
$400,  four  hundred  dollars. 

E.  K.  Cassatt,  Pt. 
To  National  Bank  of  Illinois.        Cashier. 

The  word  "Cashier"  i«  in  print,  and  the 
letters  "Pt.,"  opposite  the  name  of  Cassatt, 
were  written  by  him  to  indicate  his  office  as 
president  of  the  bank.  He  sent  the  drafts 
by  mail  to  Lamson  Bros.  &  Co.,  in  response 
to  their  demands,  in  order  to  maintain  his 
margins,  and  in  each  instance  they  ac- 
knowledged receipt  by  a  letter  addressed  to 
Cassatt  individually.  In  their  letter  of  De- 
cember 20,  1893,  they  say,  "Your  a/c  hsis 
credit  for  $200,  received  from  First  Na- 
tional Bank  of  your  city,"  and  in  that  of 
January  22,  1894,  they  say:  "We  received 
to-day  from  the  First  National  Bank  of 
your  city  their  favor  of  the  20th  instant, 
containing  draft  for  $400,  which  we  have 
credited  to  your  account." 

Under  the  court's  charge,  which  upon  the 
main  question  in  the  case  followed  the  opin- 
ion of  Judge  Wallace  in  Anderson  v.  Kisaam, 
35  Fed.  Rep.  699,  the  jury  returned  a  ver- 
dict, upon  which  judgment  was  entered  in 
favor  of  the  plaintiff  for  the  sum  of  $3,588, 
of  which  it  is  conceded  the  sum  of  $688  was 
for  interest.  In  support  of  the  court's 
charge  there  have  been  cited  (in  addition  to 
Anderson  v.  Kisaam,  35  Fed.  Rep.  699)  ; 
Chrystie  v.  Foster,  26  U.  S.  App.  67,  61  Fed. 
Rep.  551,  9  C.  C.  A.  606;  Moores  v.  Citizens' 
Nat.  Bank,  15  Fed.  Rep.  141,  111  U.  S.  156, 
28  L.  ed.  386;  Claflin  v.  Farmers*  d  C,  Bank, 
25  N.  Y.  293 ;  Gerard  v.  McCormick,  130  N. 
Y.  261,  14  L.  R.  A.  234;  Wilson  v.  Metro- 
politan Elev,  R.  Co.  120  N.  Y.  145 :  Shaw  v. 
Spencer,  100  Mass.  384,  1  Am.  Rep.  115,  97 
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I  Am.  Dec.  107 ;  First  Nat.  Bank  v.  Wagner, 
!  93  Ky.  525.  Per  contra^  the  plaintiffs  in 
'  error  have  cited  Goshen  Nat.  Bank  v.  State, 
141  N.  Y.  379;  Bank  of  New  Yotk  Nat.  Bkg. 
Asso.  V.  American  Dock  d  T.  Co.  143  N.  Y. 
564;  Hanover  Nat.  Bank  v.  American  Dock 
d  T.  Co.  148  N.  Y.  612 ;  Kissam  v.  Anderson, 
145  U.  S.  435.  36  L.  ed.  765.  This  case  was 
argued  at  the  October  session,  1898,  Judge 
Showalter  with  the  other  circuit  judges  com^ 
posing  the  court.  In  each  of  the  other  cases 
a  trial  by  jury  was  waived  by  written  stipu- 
lation, and  the  court  made  a  special  finding 
of  facts,  based  in  the  main  upon  an  agreed 
statement  of  the  parties,  and  gave  judgment 
for  the  plaintiff. 

The  findings  in  No.  555  are  as  follows : 

"First.  The  plaintiff  was  before  and  at  the 
time  of  the  commencement  of  this  suit,  and 
is  now,  the  receiver,  duly  appointed  by  the 
comptroller  of  the  currency,  of  the  First  Na- 
tional Bank  of  Pella.  The  plaintiff  was  at 
the  time  of  the  commencement  of  this  suit, 
and  is,  a  citizen  of  the  state  of  Iowa. 

"Second.  The  defendant  C.  B.  Congdon  & 
Co.  is  a  corporation  organized  under  the 
laws  of  the  state  of  Illinois,  having  its  prin- 
cipal place  of  business  in  Chicago,  in  the 
northern  division  of  the  northern  district  of 
said  state.  Said  corporation  is  a  resident 
and  citizen  of  the  state  of  Illinois,  and  of  the 
northern  division  of  the  northern  district 
thereof,  and  was  so  organized  and  incor- 
porated and  was  such  resident  and  citizen, 
at  the  time  of  the  commencement  of  this 
suit. 

"Third.  The  said  First  National  Bank  of 
Pella  is  situated  at  Pella,  a  town  of  about 
3,000  inhabitants,  in  the  midst  of  a  farming 
community,  and  was  organized  in  1871,  un- 
der the  banking  laws  of  the  United  States, 
with  a  capital  stock  of  $50,000.  E.  R.  Cas- 
satt was  the  principal  person  engaged  in  ite 
organization,  and  after  the  year  1883,  to- 
gether with  his  relatives,  owned  a  majority 
of  the  stock,  all  of  which  was  controlled  by 
CassjEitt.  From  the  time  of  the  organiza- 
tion of  the  bank  to  ite  failure  Cassatt  was 
president  and  the  principal  executive  of- 
ficer of  the  bank,  and  enjoyed  in  a  high  de- 
gree the  confidence  of  ite  stockholders  and 
of  the  people  of  Pella  and  of  the  surround- 
ing country.  Subsequent  to  1881  the  man- 
agement of  the  bank  was  entirely  uiider  the 
control  of  E.  R.  Cassatt.  The  board  of  di- 
rectors performed  their  duties  largely  in  a 
perfunctory  manner,  and  their  knowledge  as 
to  the  affairs  of  the  bank  was  derived  almost 
exclusively  from  the  statemente  made  to 
them  by  Oassatt.  Cassatt  dicteted  the  per- 
sons to  whom  loans  should  be  made,  and  had 
the  entire  discretion  as  to  the  acceptence  of 
all  bills  receivable 'Which  became  part  of  the 
assete  of  the  bank.  The  method  by  which  the 
affairs  of  the  bank  were  conducted,  the 
duties  which  the  clerks  performed,  the  man- 
ner of  selling  exchange,  and  tlie  other  ex- 
ecutive methods  of  the  bank  were  devised  by 
said  Cassatt,  and  carried  on  under  his  direc- 
tions, without  interference  from  the  direct- 
ors.   The    board    of    directors    reposed    im- 
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plicifc  confidence  in  Cassatt,  and  accepted 
his  statements  as  true  in  regard  to  all  the  af- 
fairs of  the  bank,  and  made  no  examination 
of  the  bills  receivable  to  ascertain  whether 
they  were  spurious  or  not.  Cass&tt  had 
charge  of  the  bills  receivable  of  the  bank 
and  of  the  cash  chest.  Cassatt  was  accus- 
tomed, from  the  organization  of  the  bank 
down  to  the  time  of  its  failure,  to  draw 
drafts  on  the  funds  of  said  bank  on  deposit 
in  other  banks,  signing  such  drafts  in  the 
name  of  himself  as  president  The  affairs 
of  the  bank  were  examined  twice  a  year  by 
the  examiner  appointed  by  the  comptroller 
of  the  currency  of  the  United  States.  At 
the  time  of  such  examinations  Cassatt  was 
accustomed  to  exhibit  to  the  examiner  the 
bills  receivable  and  the  cash  on  hand,  and 
then  return  them  to  the  safe.  At  such  times 
the  proper  amount  of  cash  was  on  hand  and 
such  bills  receivable  as  the  books  of  the  bank 
showed  to  be  on  hand.  The  balance  of  the 
stock  of  the  bank,  outside  of  Cassatt's 
holdings,  were  held  in  small  amounts,  the 
average  being  about  $2,000  of  stock  (at  its 
par  value). 

"Fourth.  The  said  First  National  Bank  of 
Pella  went  into  the  hands  of  a  receiver  June 
25,  18&5.  At  the  time  of  its  failure  it  was 
for  the  first  time  ascertained  by  its  stock- 
holders and  by  the  other  officers,  that  said 
Cassatt  was  a  defaulter  to  the  bank  in  the 
sum  of  about  $65,000.  Such  sum  had  been 
taken  by  Cassatt  from  time  to  time,  from 
the  moneys  of  the  bank,  and  had  been  con- 
cealed by  means  of  forged,  spurious,  and 
other  fictitious  notes;  other  evidences  of 
loans  having  been  put  into  the  bank  by  Cas- 
satt. The  forged  and  fictitious  notes  were 
so  adroitly  executed  that  there  was  nothing 
that  would  suggest  to  the  ordinary  observer 
that  the  notes  were  not  genuine  as  they  pur- 
ported to  be.  The  said  Cassatt  has  since 
that  time  been  duly  indicted,  tried,  and  con- 
victed for  the  embezzlement  of  said  $65,000, 
and  is  now  serving  his  sentence  on  account 
of  such  conviction. 

"Fifth.  The  said  Cassatt  began  to  have 
business  dealings  with  C.  B.  Congdon  &  Co., 
a  firm  consisting  of  C.  B.  Congdon  and  A.  C. 
Davis,  commission  merchants  on  the  Board 
of  Trade  in  the  city  of  Chicago,  in  1804,  con- 
tinuing to  have  such  transactions  down  to 
and  including  a  portion  of  September,  1894. 
On  or  about  September  24,  1894,  the  defend- 
ant corporation  of  C.  B.  Congdon  &  Co.  was 
duly  organized  under  the  laws  of  the  state 
of  Illinois  and  authorized  to  begin  business. 
On  said  September  29,  1894,  said  corpora- 
tion duly  purchased  the  goodwill  and  prop- 
erty of  the  said  firm  of  C.  B.  Congdon  k  Co. 
and  of  the  firm  of  A.  C.  Davis  £  Co.,  said 
A.  C.  Davis  being  a  member  of  both  firms. 
The  stockholders  of  said  corporation  were, 
and  at  the  time  of  said  transaction  con- 
tinued to  be,  and  still  are,  the  same  men  who 
constituted  the  firm  of  C.  B.  Congdon  &  Co. 
and  the  firm  of  A.  C.  Davis  &  Co.  The  officers 
of  said  corporation,  at  the  time  of  its  organi- 
zation and  at  the  time  the  drafts  were  made 
in  the  suit  here,  were  C.  B.  Congdon,  presi- 
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dent;  A.  C.  Davis,  vice  president;  William 
S.  Warren,  secretary;  Charles  H.  Hulburd, 
treasurer — the  said  C.  B.  Congdon  being  the 
same  C.  B.  Congdon  who  belonged  to  the  pre- 
vious firm  of  C.  B.  Congdon  &  Co.,  and  the 
said  A.  C.  Davis  being  tibe  same  A.  C.  Davis 
who  belonged  to  the  firm  of  C.  B.  Congdon  & 
Co.     The  directors  of  said  corporation  were 
at  the  beginning,  and  have  ever  since  con- 
tinued to  be,  C.  B.  Congdon,  A.  C,  Davis,  C. 
H.  Hulburd,  William  S.  Warren,  and  £.  A« 
Lancaster.     From  the  time  said  corporation 
of  C.  B.  Congdon  &  Co.  was  organized  the 
said    Cassatt   continued   his   dealings,    for- 
merly had  with  C.  B.  Congdon  &  Co.,  with  the 
said  corporation.     The    said    dealings  with 
the  said  corpoi-ation  and  its  predecessors,  C. 
B.  Congdon  A,  Co.,  were  substantially  as  fol- 
lows:    The  said  Cassatt  would,  either  per- 
sonally or  by  wire,  direct  the  said  corpora- 
tion or  firm  to  purchase  or  sell  certain  fu- 
tures in  either  wheat,  oats,   or    provisions, 
which  said  direction  would  be  executed  by 
the   corporation   on   the  Chicago  Board   of 
Trade  by  buying  of  or  selling  to  some  other 
broker  on  such  board  the  futures  stipulated. 
Such  purchases  or  sales  would  thereupon  be 
carried  by  said  corporation  or  firm  in  the 
name  of  and  for  the  benefit  of  said  Cassatt 
until  another  order  was  received  by  Cassatt 
closing  out  the  same,  either  by  purchase  or 
sale,  as  the  case  might  be.    Under  the  rules 
of  the  Board  of  Trade  the  corporation  or 
firm  would  have  been  obliged  to  have  deliv- 
ered, in  case  of  sales,  or  accepted,  in  case  of 
purchases,  from  the  brokers  with  whom  they 
had    transactions,  the  cereals  or  provisions 
in  question  when  the  deals  matured,  and  tbe 
said  Cassatt  would  have  been  obliged  to  have 
taken  or  delivered  to  the  corporation  or  firm 
the  cereals  or  provisions  called  for  in  such 
deals  at  the  time  they  would  have  matured. 
As  a  matter  of  fact,  however,  none  of  the 
sales  made  by  tlie  corporation  or  firm  on  ac- 
count of  Cassatt  ever  resulted  in  the  delivery 
of  any  grain  or  provisions,  and  none  of  any 
of  the  purchases  made  on  his  account  ever 
resulted  in  obtaining,  or  the  acceptance  of,. 
any  grain  or  provisions.     The  deals  were,  in 
nearly  every  instance,  closed  before  the  fu- 
ture to  which  they  related  had  arrived,  and 
without  the  passing  or  intention  to  pass  of 
any  actual  grain  or  provisions.  All  the  trans- 
actions of  Cassatt  with  the  said  oorporation 
or  firm  were  intended  by  him  to  be  purely 
speculative   transactions   in  futures  on  the 
Board  of  Trade,  and  were  so  understood  by 
the  said  corporation  or  firm,  and  none  of  the 
said  transactions  contemplated  the  purchase 
or  sale  of  grain  or  provisions  with  any  other 
purpose  than  the  subsequent  disposal  of  the 
same  without  the  actual  delivery  or  accept- 
ance of  the  grain    or    provisions    involved. 
The  purchases  and  sales  were  numerous,  and 
represented,     in     the     aggregate,    a     large 
amount  of  dealing.    The  defendants  and  the 
firm  were  protected  from  losses  by  margins 
put  up  from  time  to  time  with  them  by  said 
Cassatt     for     that    purpose.     The    general 
course  of  said  speculation  was  unfavorable  to 
Cassatt.    He  occasionally  had  some  profits. 
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but  more  frequently  suffered  losses.  Tlie 
whole  course  of  the  transactions  woiild  have 
disclosed  to  an  ordinary  observer,  fully  in- 
formed of  the  facts,  that  Cassatt  was  gradu- 
ally losing,  and  that  some  funds  owned  or 
controlled  by  him  must  have  been  gradually 
eaten  into  by  the  losses  from  time  to  time  in- 
curred and  the  margins  put  up.  The  defend- 
ants themselves  must  have  known  this  prior 
to  and  at  the  time  they  received  the  drafts 
sued  upon,  unless  they  willingly  suffered 
themselves  to  be  deceived. 

'^Sixth.  The  said  Casj^att,  in  order  to 
carry  on  his  deal  with  the  said  firm  and  de- 
fendants, kept  two  accounts  in  the  said  First 
National  Bank  of  Pella,  one  in  his  own 
name,  and  the  other  in  the  name  of  E.  R. 
Cassatt  <&  Co.  During  the  period  of  said 
deals  Cassatt  remitted  to  the  said  firm,  on 
account  of  the  margins  aforesaid,  from  time 
to  time,  drafts  similar  to  the  drafts  sued  on 
in  these  cases,  including  the  drafts  sued  up- 
on; that  is  to  say,  the  drafts  signed  by  the 
First  National  Bank  of  Pella,  by  E.  R.  Cas- 
satt, president,  drawn  upon  the  National 
Bank  of  Illinois,  and  payable  to  the  firm. 
These  drafts  drawn  in  favor  of  the  firm  of 
C.  B.  Congdon  &  Co.  bore  the  dates,  and  were 
for  the  amounts,  as  follows:  1894:  Jan- 
uary 10th,  $400  i  January  24th,  $200;  Feb- 
ruary 10th,  $500;  February  16th,  $600; 
April  2«5th,$500;  May  12th,  $500;  May  15th, 
$500;  May  17th,  $1,100;  July  18th,  $600; 
July  20th,  $400.  Also,  there  were  sent  to  the 
defendant  the  corporation  of  C.  B.  Congdon 
&  Co.,  drafts  as  follows:  1894:  October  3d, 
$2,000;  1895:  January  23d,  $2,000.  Said 
drafts,  having  been  received  by  the  said  firm 
of  C.  B.  Congdon  &  Co.  and  the  said  corpora- 
tion of  C.  B.  Congdon  &  Co.,  and  credited  to 
the  said  Cassatt  on  their  books,  respectively, 
wei'e  indorsed  on  the  back  by  the  said  firm 
of  C.  B.  Congdon  &  Co.  and  the  said  corpora- 
tion of  C.  B.  Co;ngdon  &  Co.,  respectively, 
and  deposited  to  the  credit  of  their  account 
in  their  bank  of  deposit  in  Chicago,  the 
Corn  Exchange  Bank,  by  which  bank  they 
were  passed  to  the  National  Bank  of  Illinois, 
and  charged  by  said  last-named  bank  to  the 
first  National  Bank  of  Pella.  Such  drafts 
were,  at  a  date  subsequent  to  their  issue, 
duly  credited  to  said  National  Bank  of  Il- 
linois, and  charged  to  some  account  on  the 
books  of  said  Pella  Bank  having  a  credit 
balance  appearing  upon  said  books  of  suf- 
ficient amount  to  pay  or  offset  such  charges, 
except,  however,  in  so  far  as  the  facts  stipu- 
lated in  this  paragraph  may  be  modified  by 
the  following  statement,  to  wit,  that  at  the 
time  of  the  failure  of  the  Pella  Bank  the 
books  of  said  National  Bank  of  Illinois 
showed  that  drafts  to  the  amount  of  $3,000 
had  been  drawn  by  said  Pella  Bank  upon 
said  National  Bank  of  Illinois  and  not  cred- 
ited to  it  upon  the  books  of  said  Pella  Bank. 

"Seventh.  None  of  said  drafts  were  used 
or  intended  to  be  used  to  pay  off  any  debt  or 
obligation  of  said  bank,  but  all  were  used  to 
supply  the  margins  in  the  private  transaei 
tions  of  the  said  Cassatt  with  the  said  firm 
of  C.  B.  Congdon  &  Co.  and  said  corporation 
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of  C.  B.  Congdon  &  Co.,  as  aforesaid.  Said 
transactions  were  all  kept  secret  from  the 
bank  by  said  Cassatt. 

"Eighth.  There  is  no  evidence  from  either 
side,  other  than  the  foregoing,  tending  to 
show  that  the  said  Cassatt  was  or  was  net  a 
man  of  means,  independently  of  his  holdings 
in  the  said  First  National  Bank  of  Pella. 
Both  the  firm  of  C.  B.  Congdon  &  Co.  and  the 
corporation  of  C.  B.  Congdon  &  Co.  knew 
that  Cassatt  was  president  of  the  bank,  and 
had  access  to  its  funds,  but  made  no  inquiry 
as  to  whether  said  Cassatt  had  means,  inde- 
pendently of  his  holdings  in  said  bank,  and 
made  no  inquiry  of  said  Cassatt,  the  other 
officers  of  the  bank,  or  anyone  else  likely  to 
know,  whetlier  said  Cassatt  was  using  his 
own  means  in  the  speculative  transactions 
aforesaid,  and  no  inquiry  looking  in  that  di- 
rection. 

"Ninth.  The  court  finds  that  the  avails  of 
the  drafts  sued  upon  in  this  case  through 
the  means  already  described,  were  taken  pur- 
posely by  the  said  Cassatt,  without  author- 
ity of  law,  but  as  an  act  of  theft  and  embez- 
zlement from  the  funds  of  said  bank,  and 
that  the  defendants,  in  receiving  the  avails 
of  said  drafts,  were  in  fact  icceiving  the 
moneys  stolen  by  said  Cassatt  from  said 
bank.  The  court  further  finds  that  reason- 
able and  prudent  men,  having  no  selfish  in- 
terests to  subserve,  would  have  been  led,  by 
the  facts  in  possession  of  the  firm  of  C.  B.. 
Congdon  &  Co.  and  of  the  defendant,  to  sus- 
pect that  said  Cassatt  might  be  unlawfully 
using  the  funds  of  said  bank  to  supply  the 
margins  transmitted  to  the  firm  of  C.  B. 
Congdon  &  Co.  and  the  corporation  of  C.  B. 
Congdon  &  Co.,  respectively. 

"Wherefore,  the  court  finds  the  issues  for 

the  plaintiff  and  against  the  defendants,  and 

-assesses  the  plaintiff's  damage  at  the  sum  of 

$2,323.61,  of  which  $2,000  is  principal  and 

$323.61  interest.     P..  S.  Grosscup,  Judge." 

In  No.  561  the  findings,  with  a  change  of 
the  names  of  the  defendants,  are  the  same,, 
with  the  following  exceptions: 

The  fifth  commences  with  this  statement: 
"Fifth.  The  said  Cassatt  began  to  have  busi- 
ness dealings  with  the  defendants,  commis- 
sion merchants  on  the  Board  of  Trade,  in  the 
city  of  Chicago,  in  1884,  continuing  to  have 
such  transactions  down  to  and  including  a 
portion  of  the  year  1894," — and  also  con- 
tains the  following :  "The  money  which  was 
sent  to  Milmine,  Bodman,  &  Co.  to  pay  the 
losses  aforesaid  was  in  turn  paid  out  by  Mil- 
mine.  Bodman,  &  Co.,  for  the  purpose  of  dis- 
charging the  contracts  made  in  behalf  of  Cas- 
satt by  them,  upon  which  the  losses  occurred, 
and  no  profit  resulted  to  Milmine,  Bodman, 
&  Co.  by  reason  of  any  of  the  dealings  with 
Cassatt,  except  the  commissions  which  they 
earned  as  brokers  in  negotiating  the  transac- 
tions for  him." 

The  sixth,  after  the  first  sentence,  pro- 
ceeds as  follows:  "During  the  period  of  said 
deals,  Cassatt  remitted  to  the  defendants,  on 
account  of  margins  aforesaid,  from  time  to 
time  prior  to  the  drafts  sued  on  in  this  case, 
twenty-seven  drafts,  each  of  which  was  ex« 
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Actly  ftimilar  to  the  drafts  sued  on  in  this 
case;  that  is  to  say,  each  was  signed,  'First 
National  Dank  of  Pella,  by  E.  K.  Cassatt, 
President.'  All  of  these  drafts  were  col- 
lected by  the  defendants  in  the  same  way  as 
the  drafts  in  the  suit.  The  earliest  of  the 
series  of  drafts,  prior  to  the  drafts  in  suit, 
was  August  21,  1884,  and  the  latest  was 
April  6,  1891.  Of  these  drafts,  there  were 
iive  in  1884,  eight  in  1885,  six  in  1886,  two 
in  1887,  one  in  1888,  one  in  1890,  and  two  in 
1891,  and  were  for  the  amounts  and  bore  the 
dates  as  follows:  1884:  August  21st^  $500; 
October  11th,  $300;  November  I9th,  $300; 
December  1st,  $500;  December  9th,  $300. 
1885:  January  5th,  $200;  February  19th, 
$250;  March  25th,  $500;  April  27  th,  $500; 
July  27th,  $425;  October  6th,  $300;  Oc- 
tober 10th,  $1,500;  October  15th,  $1,000. 
1886:  April  12th,  $1,000;  April  17th,  $1,- 
OOO;  September  11th,  $300;  September  25th, 
$300;  October  11th,  $300.  1887:  February 
19th,  $300;  July  8th,  $300.  1888:  Decem- 
l>er  3d,  $1,000.  1889:  March  18th,  $800; 
April  13th,  $500.  1890:  February  13th, 
^500.  1891:  January  6th,  $500;  April  6tih, 
$1,000.  Each  of  said  drafts  was  charged  by 
the  National  Bank  of  Illinois  to  the  First 
National  Bank  of  Pella,  and  monthly  state- 
ments were  sent  by  the  National  Bank  of  Il- 
linois to  the  First  National  Bank  of  Pella^ 
which  were  checked  up  by  the  clerks  in  the 
latter  bank ;  but  during  the  two  yeare  imme- 
diately preceding  the  failure  the  checking 
was  done  by  Cassat  himself.  Most  of  the 
drafts  sent  'by  E.  R.  Cassatt,  as  aforesaid, 
both  those  prior  to  the  ones  in  suit,  as  well 
■as  the  drafts  sued  upon  in  this  case,  except 
4is  hereinafter  noted,  were  charged  upon  the 
books  of  the  First  National  Bank  of  Pella, 
either  to  the  account  of  E.  R.  Cassatt  or  to 
the  account  of  £.  R.  Cassatt  &  Co.,  which  ac- 
count, att  the  time  of  such  charging,  had  an 
apparent  credit  balance*  sufficient  to  pay  or 
otFset  the  charge  so  made  against  it.  Such 
of  said  drafts  as  wei'e  not  charged  to  E.  R. 
Cassatt  or  to  £.  R.  Cassatt  &  Co.,  were 
charged  to  some  other  account  upon  the 
books  of  said  hank,  which  account,  at  the 
time  of  said  charges,  had  an  apparent  credit 
balance  sufficient  to  pay  or  offset  the  charges 
so  made  against  it.  Said  drafts  were  all 
signed  by  E.  R.  Cassatt  as  president.  The 
•drafts  sued  on  in  this  case  were  all  drawn 
upon  the  National  Bank  of  Illinois,  payable 
to  Milmine,  Bodman,  &  Co.,  and  signed 
'First  National  Bank  of  Pella,  by  E.  R.  Cas- 
satt, President,'  and  were  of  dates  and 
amounts  as  follows:  1891:  August  20th, 
$1,400;  August  31st,  $800;  September  19th, 
$500.  1892:  June  13th,  $2,000;  August 
27  th,  $1,000;  September  6th,  $1,000;  Oc- 
tober 22d,  $1,000:  October  28th,  $1,000. 
1893:  January  30th,  $1,000:  February  14th, 
$600;  February  18th,  $1,500:  March  13th, 
$600;  June  21st,  $2,500;  November  23d, 
$300;  December  21st,  $500.  1894:  January 
24th,  $300:  February  10th,  $500;  February 
12th,  $600." 

And  the  seventh  contains  the  following 
additional  statement:  "The  telegraphic 
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correspondence  between  said  Cassatt  and  the 
defendants  was  carried  on  in  cipher.  On  one 
occasion  the  defendants  failed  to  observe  this 
cipher,  and  on  a  protest  from  said  Cassatt 
promised  that  such  oversight  should  not  oc- 
cur again.  It  is  not  unusual,  however,  for 
Board  of  Trade  commission  men  to  communi- 
cate with  their  customers  in  cipher.  The 
cipher  used  in  this  case  was  the  so-called 
'Robinson  Cipher/  Nearly  every  dealer  in 
the  country  has  a  copy  of  this.  The  tele- 
grams were  neither  signed  nor  addressed  in 
cipher,  but  were  addressed  and  signed  by  the 
correct  names  of  the  respective  parties." 

In  No.  555  the  following  propositions  and 
the  authorities  cited  are  relied  upon: 

(1)  "There  was  nothing  in  the  form  of 
the  draft  sued  on  to  create  a  suspicion  that 
Cassatt  was  using  the  funds  of  the  baiik  in 
the  payment  of  his  individual  indebtedness. 
Goshen  NaU  Bank  v.  State,  141  K.  Y.  379; 
Claflin  V.  Farmera*  &  C.  Bank,  25  N.  Y.  297 ; 
Bank  of  New  York  Nat.  Bkg.  Asso.  v.  Ameri- 
can Dock  d  T,  Co.  143  N.  Y.  564 ;  Huie  v. 
Allen,  87  Hun,  516;  Dike  v.  Drexel,  11  App. 
Div.  77 ;  Qoodman  v.  Simonds,  20  How.  364, 
16  L.  ed.  940;  Bank  of  Edgefield  v.  Farmen^ 
Co-op,  Mfg,  Co,  2  U.  S.  App.  282,  62  Fed. 
Rep.  98-103,  2  C.  C.  A.  637,  18  L.  R.  A.  201 ; 
Atlas  Nat,  Bank  v.  Holm,  34  U.  S.  App.  472, 
71  Fed.  Rep.  489,  19  C.  C.  A.  94;  Kaiser  v. 
First  Nat.  Bank,  41  U.  S.  App.  637,  78  Fed. 
Rep.  281,  24  C.  C.  A.  88;  Anderson  v.  Kis- 
sam,  35  Fed.  Rep.  699;  Kissam  v.  Anderson, 
145  U.  S.  435,  36  L.  ed.  765." 

(2)  "The  directors  of  the  Pella  Bank 
were  guilty  of  culpable  negligence,  which  far 
outweighed  any  slight  negligence  of  defend- 
ant." 

(3)  "The  course  of  dealing  between  the 
bank  and  the  defendant^  and  its  predecessor 
firm  of  the  same  name,  created  a  presump- 
tion, upon  which  defendant  could  rely,  that 
the  draft  sued  on  was  properly  obtained  by 
Cassatt,  and  that  the  defendant  was  entitled 
to  receive  its  avails  in  payment  of  a  debt 
due  from  Cassatt.  There  was  implied  au- 
thority for  his  act.  Martin  v.  Wehh,  110  U. 
S.  7,  28  L.  ed.  49;  Hanover  Nat,  Bank  v. 
American  Dock  d  T.  Co.  148  N.  Y.  612." 

(4)  "Cassatt  paid  for  the  draft  by  the 
use  of  the  credits  the  bank  had  given  him. 
He  defrauded  the  bank  in  his  obtension  of 
the  credits,  but  that  was  another  transac- 
tion. So  long  as  the  credits  subsisted,  they 
could,  as  between  the  bank  and  the  defend- 
ant, be  used  as  they  were  used.  WUson  v. 
Metropolitan  Elev,  R,  Co.  120  N.  Y.  145." 

(5)  "Assuming^  arguendo,  that  the  form 
of  the  draft  was  such  as  ought  to  have  cre- 
ated suspicion  that  Cassatt  might  be  improp- 
erly using  the  funds  of  the  bank  in  payment 
of  his  individual  dobt,  and  that  the  defend- 
ant was  charged  with  the  duty  of  inquiry, 
and  made  none,  it  is  only  chargeable  with  a 
knowledge  of  such  facts  as  it  would  have 
learned  by  the  exercise  of  ordinary  diligence. 
Birdsall  v.  Russell,  29  N.  Y.  220;  Cleveland 
Woolen  Mills  v.  Sibert,  81  Ala  140;  Knapp 
V.  Bailey,  79  Me.  195." 
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In  No.  561  the  following: 

(1)  "The  defendants  were  under  no  duty 
to  inquire  into  the  facts  of  transactions  an- 
terior to,  and  entirely  separate  and  distinct 
from,  the  transactions  to  which  they  were 
parties." 

(2)  "The  court  erred  in  entering  jude- 
ment  against  the  defendants,  when  the  find- 
ings showed  that  Cassatt  had  paid  the  hank 
for  every  one  of  the  drafts.  Ooshen  Nat. 
Bank  v.  State,  141  N.  Y.  379;  Wilson  v.  Met- 
ropolitan Elev,  R.  Co.  120  N.  Y.  145;  Han- 
over Nat.  Bank  v.  American  Dock  d  T.  Co. 
148  N.  Y.  612;  Cowing  v.  Altman,  71  N.  Y. 
435,  27  Am.  Rep.  70;  Indiana  d  /.  C.  R.  Co. 
V.  Sprague,  103  U.  S.  766,  26  L.  ed.  554." 

(3)  "The  fact  that  the  bank  had  allowed 
Cassatt,  for  a  period  of  seven  years  prior  to 
the  dates  of  the  drafts  in  suit,  to  draw  drafts 
in  a  manner  exactly  like  the  manner  in 
which  he  drew  the  drafts  sued  on,  estab- 
lished a  course  of  dealing  which  estops  the 
bank  to  deny  that  Cassatt  had  a  right  to  act 
according  to  this  established  course.  Bron- 
son  V.  Chappell,  12  Wall.  681,  20  L.  ed.  436; 
Martin  v.  Webb,  110  U.  S.  7,  28  L.  ed.  49; 
Merchants'  Nat.  Bank  v.  State  Nat.  Bank, 
10  Wall.  604,  19  L.  ed.  1008;  Hooe  v.  Oxley, 
I  Wash.  (Va.)  19,  1  Am.  Dec.  425;  McDon- 
neU  V.  Branch  Bank,  20  Ala.  313;  Martin  v. 
€hreat  Falls  Mfg.  Co.  9  N.  H.  51 ;  Weaver  v. 
OgUtree,  39  Ga.  586 ;  New  York  d  N.  H.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30;  Hanover  Nat. 
Bank  v.  American  Dock  d  T.  Co.  148  N.  Y. 
612." 

(4)  "One  who  receives  a  bank  draft,  fair 
on  its  face,  signed  by  the  officer  duly  author- 
ized to  sign  drafts,  may  take  it  as  currency, 
even  though  he  receives  it  from  the  officer 
who  signs  it,  and  in  payment  of  the  latter 's 
debt  Qoshen  Nat.  Bank  v.  State,  141  N.  Y. 
379;  Goodman  v.  Simonds,  20  How.  343,  15 
L.  ed.  934;  New  York  d  N.  H.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Bank  of  Edgefield  v. 
Farmers*  Co-op.  Mfg.  Co.  2  U.  S.  App.  282, 
52  Fed.  Rep.  98,  2  C.  C.  A.  637,  18  L.  R.  A. 
201 ;  Swift  V.  Smith,  102  U.  S.  442,  26  L.  ed. 
193." 

(5)  "Even  if  Milmine  &  Co.  had  inquired, 
they  could  not  possibly  have  found  out  the 
secret  reasons  existing  between  Cassatt  and 
the  bank  why  it  was  improper  for  Cassatt  to 
draw  these  drafts." 

Per  contra,  for  the  defendant  in  error  the 
following: 

(1-3)   Questions  of  practice. 

(4)  "The  receipt  by  the  plaintiflf  in  error 
of  the  drafts  of  the  Pella  National  Bank, 
signed  by  Cassatt  in  his  official  capacity,  to 
be  used  as  margins  for  his  personal  trades, 
put  the  plaintiffs  in  error  upon  notice  that 
Cassatt  was  using  the  bank's  funds  without 
authority,  and  plaintiffs  in  error  took  such 
drafts  at  their  peril,  and  are  accountable  to 
the  receiver  for  the  avails  thereof,  (a) 
The  distinction  asserted  in  counsel's  brief  as 
to  this  point  does  not  exist.  Hanover  Nat. 
Bank  v.  American  Dock  d  T.  Co.  148  N.  Y. 
612;  Moores  v.  Citizens'  Nat.  Bank,  15  Fed. 
Rep.  141,  111  U.  S.  156,  28  L.  ed.  .38.>;  Ger- 
mania  Safety  Vault  d  T.  Co.  v.  Boynton,  37 
45  L.  R.  A. 


U.  S.  App.  102,  71  Fed.  Rep.  797,  19  C.  C.  A. 
118;  Gerard  v.  McCormick,  130  N.  Y.  261, 
14  L.  R.  A.  234;  Anderson  v.  Kissam,  35 
Fed.  Rep.  699,  703.  (b)  The  form  of  these 
drafts  put  plaintiffs  in  error  upon  notice. 
Anderson  v.  Kissam,  35  Fed.  Rep.  699,  703; 
Chrystie  v.  Foster,  26  U.  S.  App.  67,  61  Fed. 
Rep.  551,  9  C.  C.  A.  600;  Moores  v.  Citizens' 
Nat.  Bank,  15  Fed.  Rep.  141,  111  U.  S.  156, 
28  L.  ed.  385 ;  Claflin  v.  Farmers*  d  C.  Banky 
25  N.  Y.  293 ;  Gerard  v.  McCormick,  130  N. 
Y.  261,  14  L.  R.  A.  234;  WiUon  v.  Metro- 
politan Elev.  R.  Co.  120  N.  Y.  145;  Shaw  v. 
Spencer,  100  Mass.  382,  384,  1  Am.  Rep.  115, 
97  Am.  Dec.  107;  First  Nat.  Bank  v.  Wag- 
ner, 93  Ky.  525;  Germania  Safety  Vault  d 
T.  Co.  V.  Boynton,  37  U.  S.  App.  602,  71  Fed. 
Rep.  797,  19  C.  C.  A.  118.  (c)  The  defect  ap- 
pearing upon  the  face  of  the  drafts,  the  doc- 
trine of  Bank  of  Edgefield  v.  Farmers'  Co- 
op. Mfg.  Co.  and  Goodman  v.  Simonds,  cited 
by  plaintiffs  in  error,  does  not  apply,  (d) 
The  circumstances  of  the  case  of  Goshen  Nat. 
Bank  v.  State  were  radically  different  from 
that  at  bar.  (e)  The  fact  that  by  common 
usage  bank  drafts  are  treated  as  cash,  if 
that  be  a  fact,  cannot  be  availed  of  by  one 
who  receives  the  bank's  draft,  signed  by  the 
president,  in  payment  of  the  president's  debt, 
to  relieve  the  recipient  from  the  operation 
of  the  rule  that  he  who  knowingly  receives 
from  an  agent,  and  on  the  agent's  account, 
that  which  belongs  to  the  principal,  does  so 
at  his  peril.  Anderson  v.  Kissam,  35  Fed. 
Rep.  699,  703;  Shaw  v.  Spencer,  100  Mass. 
384,  1  Am.  Rep.  115,  97  Am.  Dec.  107; 
Moores  v.  Citizens*  Nat.  Bank,  15  Fed.  Rep. 
141,  111  U.  S.  156,  28  L.  ed.  385." 

(5)  "Having  failed  to  make  inquiry,  the 
plaintiffs  in  error  are  bound  by  the  actual 
facts  as  they  existed,  and  will  not  be  heard 
to  contend  that  inquiry  would  have  been  unr 
availing.  Shaw  v.  Spencer,  100  Mass.  384, 
1  Am.  Rep.  115,  97  Am.  Dec.  107;  Germania 
Safety  Vault  d  T.  Co.  v.  Boynton,  37  U.  S. 
App.  602,  71  Fed.  Rep.  797,  19  C.  C.  A.  118; 
Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  37 
U.  S.  App.  664,  72  Fed.  Rep.  602,  19  C.  C.  A. 
130." 

(6)  "The  course  of  dealing  between  the 
bank  and  plaintiffs  in  error  did  not  create  a 
presumption,  upon  which  plaintiffs  in  error 
could  rely,  that  the  draft  sued  upon  was 
properly  obtained  by  Cassatt,  and  that  the 
plaintiffs  in  error  were  entitled  to  receive 
its  avails  in  payment  of  a  debt  due  from 
Cassatt.  There  was  no  implied  authority 
for  his  act.  Chrystie  v.  Foster,  26  U.  S. 
App.  67,  61  Fed.  Rep.  551,  9  C.  C.  A.  606; 
Anderson  v.  Kissam,  35  Fed.  Rep.  699,  703 ; 
Wright's  Appeal,  99  Pa.  425;  Hill  v.  C.  F. 
Jewett  Pub.  Co.  154  Mass.  172,  13  L.  R.  A. 
193;  Powell  v.  Rogers,  105  111.  318;  Ber- 
wind  V.  Schultz,  25  Fed.  Rep.  912;  Clews  v. 
Bardon,  36  Fed.  Rep.  617;  Briggs  v.  Spauld- 
ing,  141  U.  S.  132,  35  L.  ed.  662;  Percy  v. 
Millaudon,  8  Mart.  X.  S.  68,  74,  75." 

(7)  "The  court  found,  in  effect,  that  the 
transactions  on  account  of  which  these 
drafts  were  forwarded  were  gambling  deals. 
Therefore  the  avails  of  the  drafts  could  be 
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reeoiered  by  the  receiver,  whether  the  broki 
ers  were  or  were  not  put  on  notice,  (a) 
The  finding  is  that  neither  party  intended 
actual  sales  or  purchases,  but  purely  specu- 
lative transactions  in  'futures.'  The  intent 
governs.  Irwin  v.  Williar,  110  U.  S.  499,  28 
L.  ed.  225 ;  Boyd  v.  Hanson,  41  Fed.  Rep,  174 ; 
Mutual  L.  Ins,  Co.  v.  Watson,  30  Fed.  Rep. 
653 ; KirkpatHck  y.Adam8,20  Fed. Rep. 287; 
Emhrey  v.  Jemison,  131  U.  S.  336,  33  L.  ed. 
172;  2  Benjamin,  Sales,  6th  Am.  ed.  828. 
(b)  The  broker  is  particeps  criminis.  Ir- 
xcin  w  MVilliar,  110  U.  S.  499,  510,  28  L.  ed. 
225,  230.  (c)  The  intent  is  a  question  for 
the  jury  (in  this  case  for  the  court  to  find, 
as  a  question  of  fact).  Kirkpairick  v. 
Adams,  20  Fed.  Rep.  287.  (d)  A  principal 
may  recover  moneys  gambled  away  by  his 
agent.  McAllister  v.  Oberne,  42  111.  App. 
287;  Smith  v.  Kay,  89  Ga.  838;  Mason  v. 
Waite,  17  Mass.  560;  Corner  v.  Pendleton,  8 
Md.  337 ;  Caussidiei'e  v.  Beers,  2  Keyes,  198, 
1  Abb.  App.  Dec.  333;  Burnham  v.  Fisher, 
25  Vt.  514;  Pierson  v.  Fuhrmann,  1  Colo. 
App.  187.^ 
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Messrs.  Dupee,  Judali,  Willard,  ft 
Wolff,  for  plaintiff  in  error  in  No.  555: 

There  was  nothing  in  the  form  of  the  draft 
sued  on  to  create  a  suspicion  that  Cassatt 
was  using  the  funds  of  the  bank  in  the  pay- 
ment of  his  individual  indebtedness. 

Goshen  Sat.  Bank  v.  State,  141  N.  Y.  379; 
Claflin  V.  Farmers'  d  C.  Bank,  25  N.  Y.  293 ; 
Bank  of  yew  York  Nat.  Bkg.  Asso.  v.  Amer- 
ican Dock  d  T.  Co.  143  N.  Y.  564;  Huie  v. 
Allen,  87  Hun,  516;  Dike  v.  Drexel,  11  App. 
Div.  77 ;  Ooodman  v.  Simonds,  20  How.  364, 
15  L.  ed.  940 ;  Bank  of  Edgefield  v.  Farmers' 
Co-op.  Mfg.  Co.  2  U.  S.  App.  282,  52  Fed. 
Rep.  98.  2  C.  C.  A.  637,  18  L.  K.  A.  201 :  Atlas 
Nat.  Bank  v.  Holm,  34  U.  S.  App.  472,  71 
Fed.  Rep.  489,  19  C.  C.  A.  94;  Kaiser  v. 
First  Nat.  Bank,  41  U.  S.  App.  637,  78  Fed. 
Rep.  283,  24  C.  C.  A.  88;  Anderson  v.  Kis- 
sam,  35  Fed.  Rep.  699;  Kissam  v.  Anderson, 
145  U.  S.  435,  36  L.  ed.  765. 

Tlie  directors  of  the  Pella  bank  were 
guilty  of  culpable  negligence,  which  far  out^ 
weighed  any  slight  negligence  of  defendant. 

The  course  of  dealing  between  the  bank 
and  the  defendant  and  its  predecessor  firm 
of  the  same  name  created  a  presumption 
upon  which  defendant  could  rely,  that  the 
draft  sued  on  was  properly  obtained  by  Cas- 
satt,  and  that  the  defendant  was  entitled  to 
receive  its  avails  in  payment  of  a  debt  due 
from  Cassatt.  There  was  implied  authority 
for  his  act. 

Martin  v.  Wehh,  110  U.  S.  7,  28  L.  ed.  49; 
Hanover  Nat.  Bank  v.  American  Dock  d  T, 
Co.  148  N.  Y.  612. 

Ca&satt  paid  for  the  draft  by  the  use  of 
the  credits  the  bank  had  given  him.  He  de- 
frauded the  bank  in  his  obtension  of  the 
credits,  but  that  was  another  transaction. 
So  long  as  the  credits  subsisted  thev  could, 
as  between  the  bank  and  the  defendant,  be 
used  as  they  were  used. 

W'lson  V.  Metropolitan  Elev.  R.  Co,  120 
N.  Y   145. 
45  L.  R.  A. 


Assuming,  arguendo,  that  the  form  of  the 
draft  was  such  as  ought  to  have  created  sus- 
picion that  Cassatt  miglft;  be  improperly 
using  the  funds  of  the  bank  in  payment  of 
his  individual  de^t,  and  that  defendant  was- 
charged  with  the  duty  of  inquiry,  and  made 
none,  it  is  only  chargeable  with  a  knowl- 
edge of  such  facts  as  it  would  have  learned 
by  the  exercise  of  ordinary  diligence. 

Birdsall  v.  Russell,  29  N.  Y.  220;  Cleve- 
land Woolen  Mills  v.  Sihert,  81  Ala.  140; 
Knapp  V.  Bailey,  79  Me.  195. 

Mr.  D.  M.  Klrton  for  plaintiffs  in  er- 
ror in  No.  526. 

Messrs,  Ghreen,  Honore,  ft  Peters  and. 
John  P.  Wilson  for  plaintiffs  in  error  in 
No.  561. 

Messrs.  John  H.  Hamllne,  Frank  H. 
Soott,  and  Frank  £.  Lord  for  defendant 
in  error. 

Woods,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

It  is  not  important  to  inquire  whether  the 
court  erred  in  admitting  evidence  of  imma- 
terial facts  stated  in  the  special  findings. 
The  one  question  upon  a  special  findmg  or 
verdict  is  "of  the  sufficiency  of  the  facts 
found  to  support  the  judgment."  In  deter- 
mining that  question,  of  course,  fevery  rele- 
vant and  material  fact  found  must  be  con- 
sidered, and  every  irrelevant  or  immaterial 
fact  rejected ;  and  when  the  fact  has  been  ex- 
cluded from  consideration  there  can  remain 
no  harm  from  the  error  of  admitting  the  evi- 
dence by  which  it  was  established.  The  spe- 
cial findings  recite  many  facts  and  circum^ 
stances  which,  though  not  irrelevant,  are  of 
an  evidentiary  character  only.  The  ulti- 
mate facts  on  which  the  rights  of  the  re- 
spective parties  must  be  determined  are  few. 
They  are  comprehended  in  the  statement  that 
Cassatt,  being  president  and  practically  in 
sole  control  of  the  bank,  without  authority,, 
and  without  the  knowledge  of  any  other  of- 
ficer or  stockholder,  discharged  his  individ- 
ual liabilities  to  the  plaintiffs  in  error,  re- 
spectively, by  sending  them  drafts  of  the 
bank,  payable  to  their  order,  and  drawn 
upon  the  bank's  correspondent  iii  Chicago, 
with  which  it  hoA  sufficient  moneys  out  of 
which  the  drafts,  after  indorsement  by  thr 
payees,  were  duly  paid.  Much  discussion 
has  been  expended  upon  the  effect  of  the 
form  of  the  drafts,  in  connection  wtih  the 
use  to  which  they  were  put,  as  notice  to  the 
payees  that  they  were  drawn  without  au« 
thority;  but,  before  entering  upon  that  in* 
quiry,  it  will  be  well  to  dispose  of  minor  con- 
tentions. 

Assuming  that  the  plaintiffs  in  error, 
when  the  drafts  were  tendered  them,  were 
put  upon  inquiry,  it  is  asked,  What  would 
have  been  the  subject  of  inquiry?  and  what 
facts  would  have  been  developed?  It  is  not 
accurate  to  say  that  the  inquiry  would  have 
been,  "Did  Cassatt  pay  the  bank  for  the 
drafts?"  Payment  for  the  drafts,  doubtless, 
would  have  "been  important  evidence,  but 
not  necessarily  conclusive  upon  the  true 
point  of   inquiVy,   which   was,  "Did  Cassatt 
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liave  authority  to  draw  the  drafts?"  He  | 
might  have  had  money  in  the  bank,  or  have 
j>ut  it  there  at  the  time  of  drawing  the 
drafts,  and  yet  have  been  without  authority 
to  draw  them;  and  without  money  on  depos- 
it, and  without  present  payment,  his  author- 
ity to  draw  in  the  form  and  for  the  purpose 
proved  might  have  been  beyond  disputa  If, 
trusting  to  his  integrity  and  individual  re' 
sponsibility,  the  directors  authorized  him  to 
use  the  drafts  of  tlie  bank  for  his  individual 
purposes,  whether  paid  for  at  the  time  or 
not,  any  loss  resulting  from  a  misuse  of  that 
authority  ought,  of  course,  to  fall  upon  the 
bank,  rather  than  upon  a  third  person,  who 
in  good  faith  had  paid  value  for  the  paper; 
and  the  question  of  good  faith  would  be  de- 
tei-mined  by  the  ordinary  rules  applicable  to 
the  transfer  of  mercantile  paper.  The  fal- 
lacy or  inapplicability  of  the  supposed  case 
of  John  Doe,  living  at  Pella,  and  procuring 
of  the  bank  a  draft  payable  to  the  order  of  a 
distant  creditor,  and  forwarding  the  draft  to 
the  creditor  in  discharge  of  the  debt,  is  evi- 
dent. It  is,  doubtless,  a  not  unusual  prac- 
tice for  debtors  to  obtain  and  send  to  their 
creditors  bank  drafts,  drawn  payable  to  the 
<jreditors,  and,  of  course,  in  every  such  case 
the  creditor  knows  that  the  money  of  the 
bank  is  being  used  to  pay  to  him  the  debt  of 
another, — in  the  case  supposed,  the  debt  of 
John  Doe.  But  in  such  cases  the  creditor 
may  accept  the  draft  without  inquiry,  not, 
as  counsel  have  said,  because  of  a  presump- 
tion that  the  debtor  had  paid  for  the  draft, 
but  because  the  draft  had  been  drawn  by  the 
authorized  officer  of  the  bank  in  the  usual 
-course  of  business,  acting  without  apparent 
or  known  personal  interest  in  the  transaci 
tion.  The  receiver  of  such  a  draft,  though 
named  as  payee,  and  on  the  face  of  the  paper 
apparently  a  party  to  the  original  execution 
thereof,  is  not  so  in  fact,  but,  as  against  the 
drawer,  is  in  effect  an  indorsee,  affected  only 
by  vices  or  infirmities  of  which  he  had  notice 
before  he  accepted  it.  He  might  know  that 
the  draft  had  not  been  paid  for,  and  yet  take 
it  on  the  assumption  of  regular  and  proper 
•execution  upon  some  other  consideration 
than  payment.  The  inquiry,  therefore, 
which  these  plaintiffs  in  error  should  have 
made  was  whether  Cassatt  had  authority  to 
draw  drafts  of  the  bank  upon  funds  of  the 
bank  in  possession  of  its  correspondents  for 
use  in  his  individusd  transactions.  Such  an 
inquiry  involved  no  difficulty  beyond  com- 
municating to  the  directors  of  the  bank, 
other  than  Cassatt,  the  faot  that  suoh  a  draft 
or  drafts  had  been  tendered  in  discharge  of 
liabilities  incurred  in  dealings  upon  the 
Board  of  Trade  in  Chicago,  and  asking 
whether  the  execution  of  the  paper  had  been 
authorized.  There  can  be  little  doubt  what 
would  have  been  the  result  of  such  an  in- 
quiry, accompanied  with  a  frank  and  full 
statement  of  the  facts  as  they  were  known 
to  the  payees  of  any  of  the  drafts  in  suit  at 
the  time  of  execution.  It  would  not  have 
needed  a  discovery  of  Cassatt's  fraudulent 
bookkeeping  to  enable  the  directors  to  say 
whether  the  execution  of  such  paper  had 
46  L.  R.  A. 


been  theretofore  authorized;  or  then  had 
their  approval.  As  contended,  it  was  clearly 
no  duty  of  the  plaintiffs  in  error  to  under- 
take an  examination  of  the  books,  which, 
once  they  commenced  inquiry  into  the  man- 
agement of  the  bank,  they  would  have 
learned  had  been  wholly  in  the  keeping  of 
Cassatt,  and  of  clerks  who  could  not  be  ex- 
pected to  testify  against  him.  Inquiry  of 
Cassatt,  too,  it  is  to  be  presumed,  would 
have  been  useless,  and  therefore,  if  made, 
would  not  have  met  the  requirement  of  the 
law.  The  one  thing  necessary  to  be  known 
was  whether  Cassatt  had  authority  to  make 
the  proposed  use  of  the  bank's  paper.  The 
authority  could  have  come  only  from  the  di- 
rectors, by  direct  resolution  or  by  acquies- 
cence or  implied  assent,  and  the  plain,  un- 
mistakable course  was  to  push  the  inquiry, 
wherever  begun,  to  the  source  of  authority. 

It  is  a  perversion  of  speech  to  say  that 
"the  findings  showed  that  Cassatt  had  paid 
the  bank  for  every  one  of  the  drafts,"  or  that 
if  the  defendants  had  gone  to  Pella,  and  had 
ascertained  the  facts,  they  would  have  found 
that  Cassatt  was  a  depositor  in  the  bank, 
that  he  had  charged  each  draft  to  his  ac- 
count, that  he  had  on  deposit  ample  funds  to 
meet  the  charge,  that  he  gave  due  credit  on 
the  books  of  the  bank  to  its  Chicago  corre- 
spondent for  the  amount  of  each  draft,  and 
that  no  step  in  the  transaction  was  hid- 
den from  the  bank,  but  was  known  to  it 
and  recorded  in  its  books^  and  that  a  state- 
ment of  the  transactions  to  the  bank  could 
have  caused  no  surprise,  because  the  bank 
knew  of  each  as  it  occurred  during  the  whole 
period  of  twelve  years.  The  entries  on  the 
books,  it  may  be  said,  tended  to  show  the 
facts  as  stated ;  but  the  entire  finding  shows 
that  Cassatt  was  not  a  depositor,  and  in  no 
way  made  good  to  the  bank  the  moneys  taken 
from  it  by  means  of  the  drafts,  which  tak- 
ings, it  is  expressly  found,  were  acts  of  theft 
or  embezzlement.  That  finding  of  the  ulti- 
mate fact  of  wrongful  and  unauthorized  ap- 
propriation cannot  be  overcome  by  proof  of 
book  entries,  which,  even  if  honestly  made, 
would  amount  only  to  evidence  tending  to 
show  the  contrary.  False  entries  took  no 
money  out  of,  and  put  none  into,  the  bank; 
and  it  was  not  for  the  fraudulent  Ixx^keep- 
ing,  or  forgeries,  or  any  other  wrong  or 
series  of  wrongs  which  preceded  the  execu- 
tion of  the  drafts,  that  the  plaintiffs  in  er- 
ror were  held  responsible.  On  the  contrary, 
we  agree  that,  if  they  are  to  be  compelled  to 
make  restitution,  it  is  because  the  particu- 
lar sums  which  they  received  were  wrong- 
fully taken  by  Cassatt  from  the  bank,  and 
they  were  parties  to  the  wrong.  This  propo- 
sition does  not  depend  upon,  and  cannot  be 
refuted  by,  the  bookkeeping  disclosed  in  the 
special  finding.  It  embraces  the  three  prop- 
ositions contended  for  by  counsel,  namely: 

"  ( 1 )  The  person  from  whom  restitution  is 
sought  must  have  been  a  party  to  the  par- 
ticular transaction  in  which  the  wrong  was 
accomplished.  (2)  The  particular  transac- 
tion to  which  such  person  was  a  party  must 
have  been  hidden  from  the  wronged  party, 
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(3)  A  mere  statement  to  the  wronged  party 
of  the  facts  of  such  particular  transaction 
would  have  at  once  disclosed  the  fraud.'* 

While  the  transactions  appeared  upon  the 
books,  as  stated  in  the  findings,  it  is  a  mis- 
use of  words,  and  inconsistent  with  honest 
thought,  to  say  that  they  were  known  to  the 
bank.  Possession  of  facts,  in  books  pur- 
posely kept  in  a  manner  to  conceal  the 
truth,  is  not,  in  law  or  morals,  knowledge  of 
the  facts.  Cassatt  alone  had  knowledge  of 
the  truth,  and,  though  he  was  president,  his 
knowledge  of  his  own  frauds,  perpetrated 
for  his  individual  purposes,  was  not  attrib- 
utable to  the  bank. 

The  foregoing  considerations  dispose  of 
the  proposition  that  the  bank,  by  allowing 
Cassatt  to  make  a  like  prior  use  of  drafts 
drawn  by  himself,  had  established  a  course 
of  dealing  which  estops  the  bank  to  deny  his 
authority.  Of  course,  an  estoppel  may  arise 
out  of  such  a  course  of  dealing,  but  whether, 
in  a  particular  case,  it  has  arisen  is  a  ques- 
tion of  fact  depending  upon  the  circum- 
stances. It  is  hardly  credible  that  in  the 
facts  here  disclosed  a  jury  or  a  right-minded 
court,  could  find  an  estoppel;  but  it  is 
enough  to  say  that  it  has  not  been  found, 
and  that  the  facts  supposed  to  point  that 
way  which  are  stated  in  the  finding  do  not 
overcome  the  ultimate  fact  stated  that  the 
sums  for  which  the^e  drafts  were  drawn 
were  wrongfully  taken  by  Cassatt.  That  is 
equivalent  to  a  direct  finding  that  he  had 
no  authority  to  draw  and  use  the  drafts  in 
that  way.  For  the  same  reasons  the  propo- 
sition that  the  directors  of  the  bank  were 
guilty  of  culpable  negligence  is  unavailing. 
There  is  no  finding  thatt  there  was  such  neg- 
ligence, nor,  if  there  were,  that  the  plain- 
tiffs in  error  were  influenced  by  it  to  accept 
the  drafts,  of  which,  on  the  facts  known  to 
them,  Cassatt  was  making  an  improper  une. 

These  considerations  of  bookkeeping, 
course  of  dealing,  negligence  of  directors, 
and  estoppel  aside,  the  main  question  is  sim- 
plified: When  Cassatt  tendered  those 
drafts, — each  one  of  them  to  the  payee 
named  in  it  in  payment  of  an  individual  ob- 
ligation, in  which  the  bank  was  not  interest- 
ed,— was  the  taker;  accepting  the  paper  in 
discharge  of  the  debt,  a  pui<*h:i:6er  in  g.">od 
faith,  or  was  he  put  upon  notice  of  Cassatt's 
lack  of  authority  to  draw  upon  tlie  (unds  of 
his  bank  for  his  individual  purpocsV  Up- 
on that  question  our  conclusion  is  that  the 
opinion  in  Anderson  v.  Kissam^  35  Fed.  Rep. 
699,  is  sound  in  principle  and  in  accord  with 
the  weight  of  authority.  The  judgment  ren- 
dered in  that  case,  it  is  true,  was  reversed, 
but  upon  a  minor  point,  unconnected  with 
the  main  question,  which  there,  as  here,  was 
fundamental;  and  the  fair  inference  would 
seem  to  be  that  if  the  supreme  court,  with 
i.he  question  before  it,  had  doubted  the  rul- 
ing and  opinion  below  in  that  respect,  it 
would  not  have  left  the  question  undeter- 
mined. 

The  case  of  Goshen  Nat.  Bank  v.  State, 
upon  which  the  plaintififs  in  error  chiefly 
rely,  is  distinguishable.  The  drafts  in  that 
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case  were  drawn  by  the  cashier,  and  were 
used  to  pay  his  individual  debt;  but,  as  the 
opinion  is  careful  to  state,  it  was  "proved 
on  the  trial  that  the  cashier  had  the  custody 
and  possession  of  the  blank  drafts  for  the 
claimant  [the  bank],  and  that  he  had  the 
right  to  sign  drafts  drawn  by  the  claimant 
on  its  corresponding  banks,  and  that  he  had 
the  right  to  draw  a  draft  on  the  correspond- 
ing bank  of  the  claimant  for  himself,  upon 
the  same  terms  that  he  had  to  draw  a  diaft 
for  a  stranger,  .  .  .  which  means,"  as 
the  court  assumed,  ''upon  payment  to  the 
bank  of  the  amount  of  the  draft."  That  this 
proof  of  special  authority  to  draw  a  draft 
for  his  own  use  was  the  distinguishing  point 
of  the  decision  is  declared  in  the  latter  case 
of  Bank  of  Neic  York  Nat.  Bkg.  Asso,  v. 
American  Dock  d  T.  Go.  143  N.  Y.  664, 
where  it  was  held  that  a  by-law  of  a  ware- 
house company,  authorizing  an  officer  of  the 
company  to  sign  warehouse  receipts,  did  not 
authorize  him  tp  sign  a  receipt  for  his  own 
goods.  "It  is  an  acknowledged  principle  of 
the  law  of  agency,"  it  was  there  said,  "that 
a  general  power  or  authority  given  to  the 
agent  to  do  an  act  in  behalf  of  the  principal 
does  not  extend  to  a  case  where  it  appears 
that  the  agent  himself  is  the  person  inter- 
ested on  the  other  side.  If  such  a  power  is 
intended  to  be  given,  it  must  be  expressed  in 
language  so  plain  that  no  other  interpreta- 
tion can  rationally  be  given  it;  for  it  is 
against  the  general  law  of  reason  that  an 
agent  should  be  intrusted  with  power  to  act 
for  his  principal  and  for  himself  at  the  same 
time."  See  also  Hanover  Nat.  Bank  v. 
American  Dock  d  T,  Co.  148  N.  Y.  612. 

It  is  urged,  however,  "that  there  is  % 
clearly-defined  distinction  between  tlie  acts 
of  a  cashier  or  president  of  a  bank,  in  issu- 
ing its  paper,  and  that  of  any  ordinary 
agent."  There  are  dicta  in  some  of  the 
opinions  cited  which,  without  attempting  tc 
define  it,  assert  in  general  terms  that  there 
is  a  distinction.  For  instance,  in  Bank  of 
New  York  Nat.  Bkg.  Asso,  v.  American  Dock 
d  T.  Co.  143  N.  Y.  564,  in  addition  to  what 
we  have  already  quoted  in  reference  to  the 
case  of  Goshen  Nat.  Bank  v.  State,  the  court 
said:  "And  we  also  held,  for  the  reason 
therein  stated,  that  there  was  a  differeoce 
in  the  case  of  bank  or  cashier's  drafts  from 
most  other  cases  of  agency."  There  is  a 
plain  difference  in  the  fact  that  sudi  drafts, 
once  they  have  been  islued,  are  commercial 
paper,  and  may  be  accepted  in  trade  and 
commerce  without  inquiry  into  the  con- 
sideration for  their  issue.  No  other 
basis  for  a  distinction  is  suggested  in 
Goshen  Nat.  Bank  v.  State,  and  that  differ- 
ence, it  is  to  be  observed,  is  not  in  the  char- 
acter or  extent  of  the  agent's  authority,  but 
in  the  nature  of  the  subject  on  which  it  i? 
exercised.  It  is  true,  as  there  said,  that 
"bank  or  cashier's  drafts  are  used  so  enor- 
mously at  the  present  time  in  the  payment 
or  settlement  of  debts,  and  in  other  commer- 
cial transactions,  that  they  have  almost  ac 
quired  the  characteristics  of  money."  An 
officer  of  a  bank,  however,  has  no  right  to  ap 
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propriaie  the  money  of  the  bank  to  his*  in- 
dividual uses,  and,  though  a  creditor,  when 
offered  money  by  his  debtor,  ordinarily  may 
accept  it  without  inquiry,  yet  if,  at  the  time 
he  receives  it,  he  is  lold  or  knows  that  it  be- 
longs to  another,  for  whom  his  debtor  is  an 
agent  or  trustee,  on  the  plainest  principles 
lie  acquires  no  title  sls  against  the  true  own- 
er. If,  for  instance,  Cassatt  had  sent  to  the 
plaintiffs  in  error  money  of  the  bank,  in- 
stead of  drafts,  advising  them  that  it  be- 
longed to  the  bank,  there  could  be  no  ques- 
tion of  their  liability  to  make  restitution; 
and  in  what  respect  is  their  position  better 
as  presented  than  it  would  be  on  the  facta 
supposed,  even  conceding  that  the  drafts 
sent  them  were  the  same,  or  "almost  the 
same,"  as  money?  The  drafts  bore  proof  on 
their  face  that  they  were  drawn  upon  the 
funds  of  the  bank;  and  that  they  were  not 
drawn  in  the  course  of  the  bank's  business, 
but  in  discharge  of  individual  liabilities  of 
the  president  of  the  bank  to  themselves, 
they,  of  course,  understood.  They  there- 
iore  knew  that,  unless  there  had  been  con- 
ferred upon  Cassatt  an  unusual  and  special 
authority,  like  that  given  the  cashier  in 
Goshen  Nat,  Bank  v.  State,  141  N.  Y.  379,  to 
sign  and  issue  drafts  of  the  bank  in  his  pri- 
vate transactions,  the  paper  sent  them  was 
unauthorized,  and  that  for  the  pi*oceeds 
thereof  they  would  be  liable  to  the  bank  or 
its  representatives. 

It  \s  evident,  however,  that  the  drafts  in 
question,  when  offered  the  plaintiffs  in  error, 
were  not  commercial  paper,  capable  of  treat- 
ment as  money,  and  that  the  considerations 
of  public  policy  on  which  the  bona  fide  hold- 
er of  such  paper  is  protected,  even  though 
the  rights  of  an  antecedent  holder  be  ques- 
tionable, have  no  application  or  relevancy 
to  the  case.  The  drafts  were  drawn  in  favor 
of  plaintiffs  in  error,  and  until  accepted  by 
them,  they  were  not  contracts,  and  by  accept- 
ing them  they  did  not  -become  assignees  or 
purchasers  of  existing  obligations,  but  simply 
parties  to  the  original  execution  thereof,  in- 
to whose  rights  the  way  to  full  inquiry  is 
open,  unless  closed  by  some  estoppel  outside 
of  the  paper  itself,  whatever  its  form.  A 
primary  party  to  the  execution  of  instru- 
ments originated  as  these  were  cannot  be  a 
"bona  fide  purchaser,"  in  the  sense  of  the 
law  merchant;  and  to  hold  the  payee  of  such 
paper  responsible  for  the  proceeds  received 
upon  his  own  negotiation  of  it  to  a  third 
party,  who  will  be  presumed  to  be  an. inno- 
cent purchaser,  no  more  tends  to  discredit 
the  paper,  as  an  agency  of  business,  than  it 
tends  to  impair  Uie  value  of  money  as  a 
medium  of  exchange  to  hold  one  who  receives 
it  wrongfully  accountable  to  the  rightful 
owner.  If  a  bank  president  or  cashier,  be- 
cause possessed  of  a  general  power  to  sign 
drafts,  may  draw  drafts  of  the  bank  in  favor 
of  his  individual  creditor,  and  it  is  to  be 
said  that  "there  is  nothing  unusual  or  sus- 
picious in  this  way  of  making  the  draft  pay- 
able to  the  creditor  of  the  cashier  or  presi^ 
dent  who  draws  it,"  then  in  Claflin  v.  Farmi 
era'  d  O.  Bank,  25  N.  Y.  293,  for  all  we  can 
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see,  it  might  just  as  well  have  been  said  that 
there  was  nothing  unusual  or  suspicious  in 
the  acceptance  or  certification  by  the  presi- 
dent of  the  bank  of  a  cheek  or  draft  drawi> 
by  himself.  The  power  of  such  an  officer  to 
draw  drafts  of  his  bank  upon  others  is  no 
greater  than  his  authority  to  accept  the 
checks  or  drafts  of  others  upon  his  bank; 
yet  in  that  case  it  was  held  that  the  general 
authority  of  the  president  of  the  bank  to 
certify  checks  drawn  upon  it  did  not  extend 
to  checks  drawn  by  himself;  and  it  was 
declared  not  to  be  necessary  for  the  princi- 
pal in  such  a  case  to  show  that  the  agent 
had  acted  unfairly  or  that  he  himself  had 
sustained  an  injury,  but  that  the  act  of 
the  agent  is  deemed  to  be  unauthorized,  and 
the  contracts  void.  We  agree  with  counsel 
for  the  defendant  in  error  that  the  concern 
of  the  courts  should  not  be  to  make  it  easv 
for  persons  in  fiduciary  positions  to  make 
way  with  that  which  is  committed  to  their 
care,  by  relaxing  this  salutary  rule,  through 
considerations  of  the  supposed  necessities  of 
.business  and  commerce,  and  that  the  rule 
should  not  be  suspended,  where  the  oppor- 
tunities for  breach  of  trust  are  largest,  mere- 
ly because  they  are  large.  The  best  public 
policy  requires  that  bank  ofiicers  be  rigidly 
held  to  the  ordinary  and  well-understood 
rule.  There  is,  we  -believe,  no  good  reason 
to  the  contrary. 

In  the  first  case,  where  there  was  a  trial 
by  jury  and  a  general  verdict,  reference  is 
made  to  Cassatt's  own  testimony  for  proof 
that  he  "had  authority  to  draw  drafts  to 
his  own  or  his  creditor's  order,  upon  pay- 
ments by  him  to  the  bank  for  the  same,"  and 
on  this  assumption,  it  is  contended,  on  the 
authority  of  Hanover  Nat.  Bank  v.  Ameri 
can  Dock  d  T.  Co.,  and  like  cases,  that  the 
fact  of  drawing  the  drafts  was  a  representa- 
tion, on  which  the  plaintiffs  in  error  had  a 
right  to  rely,  that  such  payments  had  been 
made.  Whether  he  had  such  authority  waj? 
a  question  of  fact,  of  which  the  verdict  is 
conclusive,  unless  material  error  of  law  oc-» 
curred  at  the  trial.  The  testimony  referred 
to  is  quite  indefinite  and  uncertain,  but,  if 
it  affords  ground  for  an  inference  that  Cas- 
satt did  in  fact  draw  drafts  to  his  own  order, 
or  in  favor  of  his  creditors,  it  shows  no  baais 
whatever  for  a  belief  that  he  did  so  with  the 
knowledge  of  other  ofiicers  of  the  bank.  In 
the  case  last  referred  to  there  was  proof  that 
the  president  of  the  warehouse  company  had 
issued  receipts  to  himself  before  the  one  in 
question;  and  thei'e  was  evidence  of  facts 
and  circumstances,  sufficient  to  go  to  the 
jury,  tending  to  show  that  he  had  authority 
to  do  so.  It  being  apparent  on  the  face  of 
the  drafts  here  in  question  that  they  were 
drawn  upon  the  funds  of  the  bank,  it  was  im- 
possible for  the  plaintiffs  in  error  to  receive 
them  in  discharge  of  Cassatt's  individual 
obligations  to  themselves  without  being  put 
upon  inquiry  whether  the  president  had  in 
fact  the  authority  which  he  assumed  to  ex- 
ercise; and  it  was  not  enough  to  make  in- 
quiry of  him,  nor  permissible  to  rely  upon 
the   implied   representation  deducible  from 
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the  execution  of  the  drafts.  That  the  exe- 
cution of  the  drafts  by  the  president  of 
the  bank  in  his  own  interest  was  without 
authority,  and  that  the  plaintiffs  in  error 
were  not,  and  could  not  have  been,  innocent 
holders,  the  evidence  was  without  conflict, 
and  so  clear  that  the  court  might  have  di» 
rect<»d  a  verdict  in  favor  of  the  plaintiff ;  and 
on  this*  view  of  the  case  the  other  questions 
discussed,  which  in  themselves  are  of  minor 
importance,  lose  all  significance.  It  is  said 
that  '*the  question  of  gambling  was  an  issue 
in  the  case,"  and  the  refusal  of  a  special  re- 
quest for  instruction  on  the  subject,  it  is 
urged,  was  material  error.  No  such  issue 
appears  in  the  pleadings,  and  no  mention  of 
the  subject  is  found  in  the  court's  charge 
to  the  jury.  In  fact,  however,  by  nece&sary 
implication,  the  questiooi  was  excluded  from 
consideration  when   the  jury   was  told  that. 


the  plaintiff  could  recover  only  upon  proof 
that  Cassatt,  without  the  authority,  knowl- 
edge, consent,  or  acquiescence  of  Uie  board 
of  directors  of  the  bank,  misapplied  the 
moneys  of  the  bank  in  question  to  his  own 
use,  and  that  the  defendants  bad  knowledge 
or  were  aware  of  such  facts  as  would 
amount  to  knowledge  on  their  part,  that  he 
was  so  misapplying  the  money  of  the  bank; 
and  the  statement  that  the  defendants  must 
have  had  such  knowledge  was  repNoated  in 
substantially  the  same  words  and  with  equal 
clearness  in  a  separate  charge.  In  short 
the  controlling  question  was  fairly  submit- 
ted to  the  jury,  and,  it  is  dear,  was  rightly 
decided.  The  allowance  of  interest  was 
proper. 

The  judgment  in  each  of  the  oases  is  af- 
firmed. 
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•1.  In  case  of  ln«urrectlon  or  rebel- 
lion, the  governor  or  military  olflcer  in  com- 
mand, for  the  puriwse  of  suppressing  the 
same,  may  suspend  the  writ  of  habeas  cor- 
pus, or  disregard  such  writ,  if  Issued. 

^.  The  trutU  of  recitals  of  alleired 
facts  In  a  proclamation  Issued  by  the 
governor,  proclaiming  a  certain  comity  of 
the  state  to  be  in  a  state  of  Insurrection  and 
rebellion,  wUl  not  be  inqpired  into  or  re- 
viewed on  application  for  a  writ  of  habeas 
'coi'pus. 

•3.  The  proclamation  of  the  grovernor 
declarinffT  Shoshone  county  to  he  In 
a  state  of  rebellion,  and  his  action  in 
calling  to  his  aid  the  military,  forces  of  the 

•Headnotes  by  Huston,  Ch.  J. 


Note. — Suspension  of  tcrit  of  habeas  corpus. 

I.  Poirer  to  suspend;  who  may  suspend. 
II.  Extent  and  effect  of  suspension. 

I.  Poicer  to  suspend;  who  may  suspend. 

The  Federal  Constitution,  art.  1,  S  9.  pro- 
>ide8  that  'the  privilege  of  the  writ  of  habeas 
corpus  shall  not  be  suspended,  unless  when,  in 
case  of  rebellion  or  invasion,  the  public  serv- 
ice may  require  It." 

President  Lincoln  during  the  early  part  of 
the  wai'.  before  issuing  a  formal  proclamation, 
authorized  officers  In  the  military  service  to 
suspend  the  privilege  of  the  writ  in  certain 
cases,  and  on  September  24,  1862,  after  the  de- 
cision in  Ex  parte  Merryman,  Taney.  246,  infra, 
and  before  the  act  of  Congress  authorizing  him 
to  suspend  the  privilege  of  the  writ,  he  issued 
a  formal  proclamation  declaring  martial  law 
and  suspending  the  writ  in  respect  of  all  per- 
sons arrested,  or  who  "are  now,  or  hereafter 
during  the  rebellion  shall  be.  Imprisoned  In 
any  fort  .*  .  .  by  any  military  authority 
or  by  the  sentence  of  any  court  martial  or  mili- 
tary commission."  This  proclamation  was  fol- 
lowed on  March  3,  1863,  by  an  act  of  Congress 
authorising  the  President  during  the  rebellion 
45  L.  R.  A. 


United  States  for  the  purpose  of  restoring 
good  order  and  the  supremacy  of  the  lav. 
had  the  effect  to  put  into  force,  to  a  limited 
extent,  martial  law  in  said  county,  and  such 
action  is  not  in  violation  of  the  Constitution, 
but  in  harmony  with  it,  being  necessary  for 
the  preservation  of  the  government  and  in 
its  necessary  self-defense. 

(June  16.  1899.) 

PETITION  for  a  writ  of  hai>ea8  corpus  to 
obtain  the  release  of  petitioner  from  cus- 
tody to  which  he  had  been  committed  in  pro- 
ceedings in  accordance  with  a  proclamation 
by  the  governor  declaring  martial  law  in  a 
certain  county  in  the  state.     Denied. 

The  facts  aVe  stated  in  the  opinion. 

Messrs.  F.  C.  *  Robertson,  Patriok 
Reddy,  and  Piatt  B.  Elderkln  for  peti- 
tioner. 

whenever  in  l\is  judgment  the  public  safety  re- 
quired it  to  suspend  the  privilege  of  the  writ  In 
"any"  case  throughout  the  United  States. 

The  act  was  followed  by  a  second  proclama- 
tion Issued  September  15,  1863,  declaring  that 
in  the  President's  judgment  the  public  safety 
required  that  the  privilege  of  the  writ  be  sus- 
pended throughout  the  United  States  In  cases 
where  by  the  authority  of  the  President,  or 
any  military,  naval,  or  civil  officer  of  the 
United  States,  persons  were  held  under  their 
command  or  in  their  custody,  either  as  prison- 
ers of  war,  spies,  or  aiders  or  aljettors  of  the 
enemy,  or  officers,  soldiers,  or  seamen  enrolled, 
drafted,  mustered,  or  enlisted  In  or  belonging  to 
the  land  or  naval  force  of  the  United  States  or 
as  deserters  therefrom. 

Chief  Justice  Taney  decided  In  Bs  parte 
Merryman,  Taney,  246,  that  the  President 
could  not.  In  any  emergency  or  state  of  things, 
suspend  the  privilege  of  the  writ  of  habeas 
corpus,  or  authorize  a  military  officer  to  do  so. 
holding  that  the  provision  of  the  Constitution 
quoted  above  confided  to  Congress  the  exclusive 
power  to  suspend  the  privilege  of  the  writ. 

The  question  arose  in  that  case  upon  a  pe- 
tition for  a  writ  of  habeas  corpus  for  the  rs- 
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Mr.  Samuel  H.  Hays,  Attorney  General, 
for  the  State: 

The  Constitution  of  this  atate  doefs  not 
confer  upon  the  executive  power  or  authority 
to  suspend  the  privilege  of  the  writ  of  ha- 
beas corpus.  That  power  is  vested  in  the 
legislature  alone. 

U.  S.  Const,  art.  1,  §  9,  subdiv.  2;  Win- 
throp,  Military'  Law  &  Precedents,  1292, 
1293,  note,  1294;  Church,  Habeas  Corpus,  § 
51. 

A  proclamation  of  martial  law  does  not, 
under  the  Constitution  of  this  state,  suspend 
the  privilege  of  the  writ  of  habeas  corpus. 

The  facU  and  circumstances  authorizing 
such  declaration  by  the  governor  do  not  ap- 
pear in  the  proclamation  issued  in  this  case, 
and  are  therefore  presumed  in  law  not  to  ex- 
ist. 

If  the  county  of  Shoshone  had  been  law- 
fully proclaimed  to  be  in  a  state  of  insur- 


rection, such  proclamation  would  not  estab- 
lish martial  law  nor  suspend  the  writ  of  ha- 
beas corpus. 

Winthrop,  Military  Law  &  Precedents, 
1291. 

The  governor  had  no  authority  to  appoint 
Bartlett  Sinclair  his  representative,  to  act 
in  his  name  to  enforce  order. 

The  governor  of  this  state  cannot  delegate 
the  important  trust  imposed  upon  him  to  ex- 
ecute the  laws,  or  place  the  life  or  liberty 
of  any  citizen  of  the  state  in  the  hands  of 
any  representative;  nor  can  he  appoint  any 
representative  to  perform  any  of  the  duties 
of  the  governor  of  the  character  in  question. 

If  the  appointment  of  Mr.  Sinclair  was 
void,  then  Mr.  Sinclair  does  not  represent 
the  people  of  this  state  or  anybody  but  him- 
self, and  has  no  right  to  arrest,  imprison, 
or  interfere  in  any  manner  with  the  liberty 
I  of  any  citizen. 


lease  of  a  private  citizen  confined  In  a  military 
prison  In  Maryland  upon  a  charge  of  treason. 
The  writ  was  directed  to  the  United  States 
army  officer  In  charge  of  the  district  who  re- 
fused to  obey  it,  and  made  a  retarn  to  the  effect 
that  he  had  been  authorized  by  the  President 
to  suspend  the  writ  in  such  cases.  The  re- 
turn was  held  Insufflcient  for  the  reason  above 
•stated. 

To  the  same  effect  are  McCall  v.  McDowell, 
1  Abb.  (U.  S.)  212;  People  ex  rel.  Starkweath- 
er V.  Gaul,  44  Barb.  98;  G-riffln  v.  Wilcox,  21 
Ind.  370,  and  Warren  v.  Paul,  22  Ind.  276. 
The  decision  In  the  latter  case,  however,  seems 
to  be  obiter  on  this  point. 

Re  Kemp,  16  Wis.  300,  also  liolds  that  the 
power  to  suspend  the  privilege  of  the  writ  in 
the  sense  contemplated  by  the  constitational 
provision  is  confined  exchisively  to  Congress, 
and  cannot  be  exercised  by  the  President,  but 
the  majority  oif  the  court  distinguish  be- 
tween the  suspension  of  the  privilege  of  the 
writ  in  a  constitutional  sense  and  the  right  of 
a  military  commander  to  refuse  obedience  to 
such  a  writ  when  justified  by  the  exigencies 
Off  war,  or  the  ipso  facto  suspension  which 
takes  place  whenever  martial  law  exists.  They 
held,  however,  that  the  latter  kind  of  sus- 
pension applies  only  to  cases  where  the  de- 
mands upon  the  ofilcer's  time  and  service  are 
-such  that  he  cannot  with  his  superior  mili- 
tary duty  yield  obedience  to  the  mandates  of 
the  civil  authoxities,  and  to  cases  arising 
within  districts  that  are  properly  subjected 
io  martial  law. 

Griffin  V.  Wilcox,  ^1  Ind.  370.  seems  also  to 
recognisse  the  distinction  pointed  out  in  Re 
Kemp,  16  Wis.  360,  supra,  as  the  opinion  says 
that  "the  war  power  of  the  President  is  lim- 
ited to  the  simple  right  of  exercising  martial 
law  simply  as  a  military  chief,  locally  and 
temporarily  where  actual  or  immediately  Im- 
pending force  renders  it  a  military  necessity." 

The  power  of  the  I'resldent  to  proclaim  mar- 
tial law,  and.  as  a  necessary  consequence,  to 
suspend  the  privilege  of  the  writ  of  habeas  cor- 
pus, even  in  a  place  which  is  not  the  theatre  of 
military  operations.  Is  afllrmed  by  Smalley,  J., 
in  Ejt  parte  IMeld,  r»  Rlatchf.  63.  The  ques- 
tion arose  upan  an  application  in  Vermont  for 
a  writ  of  habeas  corpus  for  the  release  of  a 
perRon  detained  by  the  military  authorities  for 
attempting  to  avoid  the  draft.  The  Justice  re- 
lies upon  the  opinions  of  Story.  J..  In  Luther  v. 
Borden.  7  How.  1.  12  L.  led.  r»81,  and  Chief  Jus- 
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tice  Taney  In  Martin  v.  Mott,  12  Wheat.  19,  6 
L.  ed.  537,  which  hold  that  the  President  Is  the 
exclusive  Judge  of  the  existence  of  the  exi- 
gencies authorizing  him  to  call  forth  the  mi- 
litia and  declare  martial  law,  in  pursuance  of 
the  power  conferred  upon  him  by  act  of  Con- 
gress of  1795,  chap.  101,  in  case  of  insurrection 
or  rebellion,  and  that  the  Judiciary  will  not 
question  his  decision. 

Justice  Story,  however,  in  his  Commentaries 
on  the  Constitution,  expresses  his  opinion 
that  the  Constitution  confides  the  power  to 
suspend  the  privilege  of  the  writ  solely  to  Con- 
gress. 

The  opinion  in  Ea  parte  Field  anticipated 
the  argument  that  Vermont  was  a  loyal  state, 
and  that  there  was  nothing  to  Justify  martial 
law  there,  by  the  statement  that  that  was  a 
question  for  the  President,  a%d  not  for  the 
court. 

The  opinion  characterizes  as  a  dictum  the 
statement  of  Chief  Justice  Marshall  In  Ex  parte 
Bollman,  4  Cranch,  75,  2  L.  ed.  554,  that 
Congress  alone  can  suspend  the  privilege  of 
the  writ,  and  says  that  Ex  parte  Merryman. 
Taney,  246,  eupra^  and  Ex  parte  Benedict,  4 
Western  Law  Monthly,  449,  came  up  on  an 
entirely  different  state  of  facts ;  that  the  Presi- 
dent had  not,  at  the  time  those  cases  were 
decided,  proclaimed  martial  law,  as  he  had  at 
the  time  of  the  opinion  In  the  case  at  bar, 
and  that  the  act  of  1705  was  not  referred  to  In 
either  of  those  cases. 

This  case  was  decided  after  the  President's 
proclamation  of  September  24,  1862,  but  before 
the  act  of  Congress  of  1863,  authorizing  the 
President  to  suspend  the  privilege  of  the  writ. 
Ex  parte  Mllligan,  4  Wall.  2,  18  L.  ed.  281, 
though  not  involving  the  power  of  the  Presi- 
dent without  an  act  of  Congi'ess  to  suspend 
the  privilege  of  the  writ,  seems  to  oppose  the 
principles  controlling  the  decision  In  Ex  parte 
Field,  since  it  confines  the  right  to  apply  mar- 
tial law  to  the  locality  of  actual  war.  See  also 
Re  Kemp,  16  Wis.  360,  supra,  on  this  point. 

Ex  parte  Moore,  64  N.  C.  802,  held  that  the 
power  conferred  upon  the  governor  by  art.  12, 
§  3,  of  the  Constitution  of  that  state,  to  de- 
clare a  county  to  be  in  a  state  of  insurrection, 
to  order  the  arrest  of  all  suspected  persons,  and 
to  do  all  things  necessary  to  suppress  the  in- 
surrection, did  not  authorize  him  to  suspend 
or  disobey  the  writ  of  habeas  corpus. 

The  Constitution  of  North  Carolina,  how- 
ever, provided  (art.  1,  i  21)  that  "the  privilege 
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Ew  parte  Mcrryman,  Fed.  Cas.  No.  9,487 ; 
Re  Kempy  16  Wis.  385;  Ex  parte  Milligan, 
4  Wall.  2,  18  L.  ed.  281;  McCall  v.  McDow- 
ell, 1  Abb.  (U.  S.)  212. 

The  power  to  proclaim  a  county  or  dis- 
trict in  insurrection  is  vested  in  the  gov- 
ernor, both  by  the  Constitution  and  the  stat^ 
ute,  and  an  antecedent  request  by  a  county 
officer  need  not  be  made. 

Chapin  v.  Ferry.  3  Wash.  386,  15  L.  R.  A. 
116;  Ex  parte  Milligan,  4  Wall.  2,  18  L.  ed. 
281 ;  Luther  v.  Borden,  7  How.  1,  43,  12  L. 
ed.  681,  599. 

The  official  duty  of  suppressing  insurrec- 
tion by  means  oi  the  militaiy  forces  being 
given  to  the  governor,  it  necessarily  follows 
that  he  not  only  may,  but  must,  use  suffi- 
cient power  to  accomplish  the  result  demand^ 
ed. 

Who  is  to  judge  of  the  amount  of  power 
required,  and  apply  it?  Necessarily  tbe  gov- 
ernor or  his  reprefientative  engaged  in  the 
work.     Prompt   and   effective    action  is  re- 


quired, and  tfaia  is  the  only  way  it  can  be  se- 
cured. 

Luther  v.  Borden,  7  How.  1,  12  L.  ed.  581 ; 
Martin  v.  Mott,  12  Wheat  19,  6  L.  ed.  537; 
Griffin  v.  Wilcox,  21  Ind.  381. 

The  writ  of  habeas  corpus  perishes  with 
other  civil  process  from  the  very  nature  of 
things. 

Re  Kemp,  16  Wis.  360;  Hurd,  Habeas  Cor- 
pus, 127,  note.  * 

Huston,  Ch.  J.,  delivered  th«  opinion  of 
the  court: 

This  is  an  application  for  a  writ  of  habeas 
corpus.  To  the  petition  a  general  demurrer 
is  filed.  Tbe  only  question  presented  for  our 
determination  is,  Does  the  petition  state 
facts  entitling  the  petitioner  to  the  writ? 
The  petition  alleges  the  illegal  detention  of 
the  petitioner,  and  sets  forth  the  alleged 
cause  of,  and  authority  for,  such  detention: 
and  it  is  upon  the  alleged  illegality  or  want 
of  authority  therefor  that  petitioner  bases 


of  the  writ  of  habeas  coirpus  shall  not  be  sus- 
pended." It  was  held  that  such  express  provi- 
sion could  not  be  abix>gated  and  made  of  no 
force  by  an  implication  from  any  other  pro- 
vision. 

With  the  exception  of  the  latter  case  the 
authorities  seem  to  proceed  on  the  assumption 
that  the  power  to  declare  martial  law  Implies 
the  power  to  suspend  the  privilege  of  the  writ. 
Ejt  parte  Field,  5  Blatchf.  63,  expressly  states 
that  martial  law  and  the  privilege  of  the  writ 
are  incompatible. 

The  supreme  court  of  Wisconsin,  after  the 
passage  of  act  of  Congress  of  March  8,  1863, 
authorizing  the  Buspension  of  the  privilege  of 
the  writ  and  the  President's  proclamation 
thereunder  of  September  23,  1863,  held  in  Re 
Oliver,  17  Wft.  681,  that  the  privilege  of  the 
writ  was  suspended  in  the  case  at  bar.  An  ob- 
jection was  made  to  the  act  on  the  ground  that 
instead  of  suspending  the  privilege  of  the  writ 
it  only  attempted  to  confer  power  upon  the 
President  to  do  so.  The  court  expressed  seri- 
ous doubts  whether  the  objection  was  not  good, 
but  upheld  the  act  upon  the  theory  that  al- 
though it  professed  to  confer  authority  on  the 
President  to  suspend  the  privilege  of  the  writ 
whenever  in  his  Judgment  the  public  safety 
should  require  it  during  the  rebellion,  yet  that 
It  was  itself  an  expression  of  the  legislative 
Judgment  that  the  time  had  already  arrived 
when  the  public  safety  required  the  legislature 
to  provide  for  a  suspension,  and  that  the  act 
provided  for  the  suspension,  not  absolutely,  but 
to  take  effect  accoirding  to  the  Judgment  of  the 
President  whether  the  authoirity  conferred 
should  be  exercised  in  pajrticular  cases  or  not. 

Griffin  V.  Wilcox,  21  Ind.  370,  holds  that 
neither  the  President  nor  Congress  has  power 
to  suspend  the  privilege  of  the  writ  issued  by 
a  state  court.  The  opinion  says  that  to  pre- 
vent the*  release  of  persons  on  habeas  corpus 
from  a  state  court,  it  must  appear  that  he  is 
held  by  authority  of  the  United  States,  and  in 
such  case  the  withholding  of  relief  is  due,  not 
to  the  suspension  of  the  writ,  but  to  the  fact 
that  state  courts  cannot  extend  their  writs 
Into  the  domain  of  the  general  government. 

Partial  suspension. 

Macready  v.  Wilcox,  33  Conn.  321,  holds 
that  the  restriction  of  the  Federal  Constitution 
upon  tbe  suspension  of  the  writ  applies  solely 
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to  the  absolute  denial  of  the  writ,  and  has  no 
reference  to  the  delay  involved  In  a  review 
bw  a  higher  court  of  the  Judgment  of  a  lower 
one,  In  a  habeas  corpus  proceeding. 

The  Oklahoma  supreme  court  In  Re  Pats- 
wald,  5  Okla.  789,  holds  that  if  a  certain  stat- 
ute were  to  be  construed  to  take  away  the 
right  to  inquire  on  habeas  corpus  into  illegali- 
ties which  render  void  a  Judgment  In  a  criminal 
action,  no  matter  by  what  court  rendered,  it 
would  be  unconstitutional,  since  the  right  can- 
not be  abrogated,  nor  Its  sufficiency  curtailed, 
by  legislative  action. 

II.  Extent  and  effect  of  9uspen%Um. 

B9  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281, 
held  that  the  suspension  of  the  privilege  of  the 
writ  by  the  act  of  Congress  and  the  President's 
proclamation  thereunder  did  not  snspend  the 
writ  itself,  but  that  the  writ  issues  as  a  mat- 
ter of  course,  and  on  the  return  made  to  it  tbe 
court  decides  whether  the  applicant  Is  denied 
the  right  of  proceeding  any  further  with  It. 

Re  Fagan,  2  Sprague,  91,  also  held  that  the 
President's  proclamation  suspended,  not  the 
process,  but  the  proceeding  thereon,  and  hence 
applied  to  cases  In  which  the  writ  had  been  is- 
sued and  returned,  but  had  not  been  fully  de- 
termined before  the  proclamation.  Re  Dunn. 
26  How.  Pr.  467,  is  to  the  same  elTect. 

Re  Roseman,  1  Winst.  L.  (60  N.  C.)  443, 
held  that  the  act  of  the  Confederate  Congress 
suspending  the  privilege  of  the  writ  contem- 
plated that  the  writ  should  issue,  but  that  a 
military  officer  to  whom  the  writ  was  directed 
was  not  bound  to  make  a  return  according  to 
its  exigencies,  but  In  lieu  thereof  was  to  file 
the  certificate  provided  by  the  act,  and  that 
thereupon  the  proceeding  should  cease. 

State  V.  Sparks,  27  Tex.  705.  was  to  the  same 
effect,  holding  that  unless  it  appeared  from  tbe 
application  for  the  writ  that  relief  could  not 
be  granted  the  writ  should  be  issued  by  the 
court,  and  that  it  was  "In  all  cases"  the  duty 
of  the  party  to  whom  it  was  directed  to  an- 
swer It. 

Effect  of  suspension  as  authorizing  an  arrest 
otherwise  illegal. 

McCall  V.  McDowell,  1  Ahb.  (U.  S.)  212  (an 
action  for  false  imprisonment),  holds  that  th<* 
suspension  of  the  privilege  of  the  writ  vlrtuallr 
authorised  arrests  without  ordinary  legal  caaae- 
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his  rig^ht  to  the  writ.  As  to  the  facts  set  up 
in  the  petition,  so  fa,r  as  not  contradictory 
or  conflicting,  for  the  purposes  of  this  de- 
cision, in  so  far  as  they  are  assumed  to  be 
true,  do  they  constitute  sufficient  ground  for 
the  issuance  of  the  writ?  It  appears  from 
tike  petition:  That  on  the  4th  day  of  May, 
1899,  the  governor  of  the  state  of  Idaho  is- 
sued the  following  proclamation: 

State  of  Idaho,  Executive  Office. 
Whereas,  it  appearing  to  my  satisfaction 
that  the  execution  of  process  is  frustrated 
and  defied  in  Shoshone  county,  state  of 
Idaho,  by  bodies  of  men  and  others,  and  that 
<^mbinations  of  armed  men  to  resist  the  exe- 
cution of  processes  and  to  commit  deeds  of 
violence  exist  in  said  county  of  Shoshone; 
and  whereas,  the  civil  authorities  of  said 
county  of  Shoshone  do  not  appear  to  be  able 
to  control  such  bodies  of  men,  or  prevent 
the  destruction  of  property  and  other  acts  of 
violence ;  and  whereas,  on  Saturday,  the  29th 


day  of  April,  1899,  at  or  near  the  town  of 
Wardner  Junction,  in  said  county  of  Sho- 
shone, state  of  Idaho,  an  armed  mob  did  then 
and  there  wantonly  destroy  property  of 
great  value,  with  attendant  loss  of  life;  and 
whereas,  said  destruction  of  property,  with 
attendant  loss  of  life,  by  mob  violence,  as 
above  set  forth,  is  but  one  and  a  repetition 
of  a  series  of  similar  outrages  covering  a 
period  of  six  3'ears  or  more  just  passed,  the 
perpetrators  of  said  outrages  seeming  to  en- 
joy immunity  from  arrest  and  punishment 
through  subserviency  of  peace  officers  of  said 
county  of  Shoshone,  or  through  fear  on  the 
part  of  said  officers  to  such  b<>dies  of  lawless 
and  armed  men;  and  whereas,  I  have  reason 
to  believe  that  similar  outrages  ma^  occiir 
at  any  time,  and  believing  the  civil  authori- 
ties of  said  county  of  Shoshone  are  entirely 
unable  to  preserve  order  and  protect  prop- 
erty: Now,  therefore,  I,  Frank  Steunen- 
berg,  governor  of  the  state  of  Idaho,  by  vir- 
tue of  authority  in  me  vested,  do  hereby  pro- 


or  warrant,  and  hence  such  arrests  pending  the 
suspension,  and  when  made  In  obedience  to  the 
order  or  authority  of  the  officer  to  whom  that 
power  was  committed,  were  practically  legal. 

The  opinion  says  that  f  4  of  the  act  of  March 
3,  1863,  providing  that  any  order  of  the  Presi- 
dent, or  under  his  authority,  made  during  the 
rebellion,  shall  be  a  defense  in  all  courts  to 
any  action,  civil  or  criminal,  based  on  such 
acts,  is  merely  declaratory  of  the  law  as  It  re- 
suited  from  the  passage  of  the  act  and  the  bub- 
pension  of  the  privilege  of  the  writ. 

But  Grlffln  v.  Wilcox,  21  Ind.  370,  an  action 
of  a  similar  character,  holds  that  the  suspen- 
sion of  the  writ  does  not  legalize  a  wrongful 
arrest  and  imprisonment,  but  only  deprives  the 
party  arrested  of  the  means  of  procuring  his 
liberty,  and  holds  that  i  4  Is  unconstitutional 
on  the  ground  that  it  deprives  one  of  his  prop- 
erty without  due  process  of  law. 

Who  are  denied  the  privilege  of  the  writ. 

The  persons  whose  release  was  sought  in  Re 
Fagan,  2  Sprague,  91,  supra,  were  soldlersr  but 
It  was  claimed  that  they  were  not  legally  held 
because  two  who  were  drafted  were  not  liable 
to  enrollment,  and  the  three  who  enlisted  were 
minors  whose  parents  did  not  consent.  It  was 
contended  that  the  description  in  the  proclama- 
tion of  the  persons  as  to  whom  the  privilege 
was  suspended  only  covered  those  "legally"  held 
as  soldiers  or  prisoners.  This  position  was 
held  untenable,  the  court  arguing  that  under 
such  construction  the  proclamation  would  have 
no  effect,  since  there  was  no  need  of  suspension 
If  the  detention  were  legal. 

People  ex  rel.  Starkweather  v.  Oall,  44 
Barb.  98,  holds  that  the  act  suspending  the 
privilege  of  the  writ  was  designed  to  enable 
the  President  to  arrest  and  detain  as  prisoners 
persons  charged  with,  or  suspected  of,  some 
offense  against  the  government,  and  to  suspend 
the  privilege  of  the  writ  as  to  ail  such  persons, 
and  that  the  suspension  did  not  apply  to  a  peti- 
tion for  a  writ  to  secure  the  release  of  a  minor 
under  seventeen  alleged  to  have  been  fraudn- 
lentiy  enlisted  as  a  soldier. 

The  opinion  holds  that  the  broad  authority 
l^lven  to  the  President  by  the  first  clause  of  i 
1  to  suspend  the  privilege  of  the  writ  in  "any" 
case  throughout  the  United  States  or  any  part 
thereof  Is  qualified  by  the  subsequent  clause 
to  the  efllect  that  no  military  or  other  officer 
45  L.  R.  A. 


shall  be  compelled,  in  answer  to  any  writ  of 
habeas  corpus,  to  return  the  body  of  any  per- 
son detained  by  him  by  the  authority  of  the 
President,  but  upon  his  oath  that  the  person 
is  detained  by  him  as  a  "prisoner"  under  the  au- 
thority of  the  President  further  proceedings 
under  the  writ  shall  be  suspended. 

The  position  is  further  supported  by  the  argu- 
ment, drawn  frfom  the  2d  section,  which  pro- 
vides for  the  dischai'ge  of  persons  so  detained 
where  the  grand  Jury  has  failed  to  indict  them. 

Re  Fagan,  however,  holds  that  even  if  the 
subsequent  clause  of  the  1st  section  is,  itself, 
limited  to  persons  detained  as  prisoners  under 
the  authority  of  the  President,  yet  it  does  not 
restrict  the  suspension,  but  merely  makes  an 
additional  provision  with  reference  to  such 
special  class. 

Re  Cain,  2  Winst.  L.  (60  N.  C.)  141.  held 
that  the  suspension  of  the  writ  by  the  act  of 
the  Confederate  Congress  only  applied  to  a  case 
where  a  person  was  charged  with  a  criminal 
offense,  and  did  not  apply  to  a  petition  for  a 
writ  to  test  the  question  as  to  one's  liability 
to  military  service. 

The  opinion  says  that  the  clause  of  the  Con- 
federate Constitution  with  reference  to  the  sus- 
pension of  the  writ  (whibh  is  the  same  as  that 
of  the  Federal  Constitution)  refers  only  to  the 
writ  of  habeas  corpus  ad  euhjiciendum  to  se- 
cure the  release  of  a  person  who  stands  com- 
mitted or  detained  as  a  prisoner  for  a  crime. 

Re  Spivey,  2  Winst.  L.  (60  N.  C.)  156,  how- 
ever, holds  that  the  return  to  a  writ  showing 
that  the  petitioner  was  detained  as  a  prisoner 
for  an  attempt  to  avoid  military  service,  and 
was  thus  within  the  scope  of  the  Confederate 
statute  suspending  the  privilege  of  the  writ, 
was  conclusive,  and  that  the  court  could  not 
know  judicially  what  the  act  was  which  was 
considered  to  be  such  an  attempt.  In  that  case 
it  was  asserted  that  the  petition  was  simply  to 
test  the  constitutionality  of  the  act  subjecting 
principals  of  substitutes  to  military  service. 
Re  Long,  2  Winst.  L.  (60  N.  C.)  260,  is  to  the 
same  effect. 

Continuance  of  suspension. 

Com.  eao  rel.  Cozzens  v.  Frink  (Pa)  4  Am. 
L.  Reg.  N.  S.  700,  held  that  the  right  of  the 
President  to  continue  the  suspension  under  the 
act  ot  Congress  ceased  with  the  rebellion. 

G.  H.  P. 
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claim  and  declare  the  said  county  of  Sho- 
shone, in  the  state  of  Idaho,  to  be  in  a  state 
of  insurrection  and  rebellion.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and 
caused  to  be  affixed  the  great  seal  of  the 
state.  Don«  at  the  city  of  Bois6,  the  capital 
of  the  state  of  Idaho,  this  4th  day  of  May, 
A.  D.  1899,  and  of  the  independence  of  the 
United  States  of  Ameiuca,  the  one  hundred 
aud  twenty-third. 

Frank  Steunenberg, 
By  the  Governor. 
M.  Patrie, 
Secretary  oi  State. 

That  thereafter,  upon  the  call  of  the  gov- 
ernor, a  military  force  was  sent  into  said 
Shoshone  county  by  the  President  of  the 
United  States,  which  proceeded  at  once  to 
secure  th«  arrest  of  the  parties  engaged  in, 
and  who  committed,  the  outrages  of  the  29th 
of  April,  for  the  purpose  of  bringing  such 
parties  before  the  proper  tribunal  for  trial. 
Among  the  parties  who  were  arrested  as  be- 
ipg  implicated  in  the  murders  and  otlier 
crimes  resulting  from  the  insurrection,  riot, 
or  rebellion  of  the  29th  of  April,  was  the  pe- 
titioner, and  he  bases  his  claim  to  be  dis- 
charged from  such  arrest  upon  various 
grounds :  **  ( 1 )  No  insurrection,  riot,  or  re- 
bellion now  exists  in  Shoshone  county.  (2) 
The  governor  has  no  authority  to  proclaim 
martial  law,  or  suspend  the  writ  oi  habeas 
corpus.  (3)  That  martial  law  does  not  ex- 
ist in  Shoshone  county,  and  has  not  been 
proclaimed  in  said  Shoshone  county  by  any- 
one having  authority  to  make  suoh  procla- 
mation. (4)  That  the  little  disturbance  of 
the  29th  of  April  is  over;  that  the  parties 
implicated  in  it,  after  having  destroyed 
about  a  quarter  of  a  million  dollars  of  prop- 
erty, and  committed  several  murders,  have 
retired  to  their  homes;  and  that,  in  recogni- 
tion of  the  inalienable  rights  of  the  citizen, 
they  ought  not  to  be  disturbed.  (5)  That 
the  governor  had  no  right  or  authority  to 
send  an  agent  or  representative  to  Shoshone 
county  to  consult  and  advise  with  the  mili- 
tary officer  sent  there  by  the  Federal  govern- 
ment to  assist  in  putting  down  the  insurrec- 
tion and  restoring  order  in  said  county." 

Counsel  have  argued  ably  and  ingeniously 
upon  the  question  as  to  whether  the  author- 
ity to  suspend  the  writ  of  habeas  corpus 
rests  with  the  legislative  or  executive  power 
of  the  government;  but^  from  our  view  of 
this  case,  that  question  cuts  no  figure.  We 
are  of  the  opinion  that  whenever,  for  the 
purpose  of  putting  down  ineurrection  or  re- 
l)ellion,  the  exigenci^  of  the  case  demand  it^ 
for  the  successful  accomplishment  of  this 
end  in  view  it  is  entirely  competent  for  the 
executive  or  for  the  military  officer  in  com- 
mand, if  there  be  such,  either  to  suspend  the 
writ,  or  disregard  it  if  issued.  The  statutes 
of  this  state  make  it  the  duty  of  the  governor, 
whenever  such  a  state  or  condition  exists  as 
the  proclamation  of  the  goa'ernor  shows  does 
and  has  existed  in  Shoshone  county  for  the 
past  six  or  seven  years,  to  proclaim  such  lo- 
cality in  a  state  of  insurrection,  and  to  call 
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in  the  aid  of  the  military  of  the  state,  or  oi 
the  Federal  government,  to  suppress  such  in- 
surrection, and  re-establish  permanently  the 
ascendency  of  the  law.  It  would  be  an  ab- 
surdity to  say  that  the  actioin  of  the  execu- 
tive, under  such  circumstances,  may  be  neg- 
atived, and  set  at  naught  by  the  judiciary, 
or  that  the  action  of  the  executive  may  be 
interfered  with  or  impeded  by  tiie  judiciary. 
If  the  courts  are  to  be  made  a  sanctuary,  a 
city  of  refuge,  whereunto  malefactors  may 
flee  for  protection  from  punishment  justly 
due  for  the  commission  of  crime,  they  will 
soon  cease  to  be  that  palladium  of  the  righu 
of  the  citizen  so  ably  described  by  counsel. 
Section  7405  of  the  Revised  Statutes  pro- 
vides: "When  an  armed  force  is  called  out 
for  the  purpose  of  suppressing  an  unlawful 
or  riotous  assembly,  or  arresting  the 'offend- 
ers, and  is  placed  under  the  temporary  di- 
rection of  any  civil  officer,  it  must  obey  the 
orders  in  relation  thereto  of  such  civil  ofli- 
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The  facts  set  forth  in  the  governor's  proc- 
lamation warranted  his  action.     It  is  true 
that  some  of  the  facts  recited  therein  arc 
negatived  by  averment  in  the  petition,  which 
would  seom  to  put  in  issue  the  truth  or  fal^^^ 
ity    of    those    recitals.     On  application  foi* 
writ  of  habecus  oorpus,  the  tru^  of  recital^ 
of  alleged  facts  in  a  proclamation  issued  by 
the  governor  proclaiming  a  certain  oounty 
to  be  in  a  state  of  insurrection  and  rebdlion 
will  not  be  inquired  into  or  reviewed.    The 
action  of  the  governor  in  declaring  Shoshone 
county  to  be  in  a  state  of  insurrection  anl 
rebellion,  and  his  action  in  calling  to  his  aid 
the  military  forces  of  the  United  States  for 
the  purpose  of  restoring  good  order  and  the 
supremacy  of  the  law,  has  the  effect  to  put 
into  force,  to  a  limited  extent,  martial  law 
in  said  county.     Sudi  action  is  not  in  viola- 
tion of  the  Constitution,  but  inharmony  witii 
it,  being  necessary  for  the  preservation  of 
government.     In  such  case  the  government 
may,  like  an  individual    acting    in    self-de- 
fense, take  those  steps  necessary  to  preserve 
its  existence.     If  hundreds  of  men  caji  ami 
themselves  and  destroy  vast  properties,  and 
kill  and  injure  citizens,  thus  defeating  the 
ends  of  government,  and  the  government  be 
unable  to    take    nil    needful  and  necessary 
steps  to  restore  law  and  maintain  order,  the 
state  will  then  be  impotent,  if  not  entirely 
destroyed,  and  anarchy  placed  in  its  stead. 
It  is  no  argument  to  say  that  the  executive 
was  not  applied  to  by  any  oounty  officer  of 
Shoshone  county  to  proclaim  said  county  to 
be  in  a  state  of  ins>urrection,  and  for  thi< 
reason  the  proclamation    was    without   au- 
thority.    The  recitals    in   the   proclamation 
show  the  existence  of  one  of  two  conditions, 
viz,:     That  the  county  officers  of  said  coun- 
ty, whose  duty  it  was  to  make  said  applica- 
tion, were  eitiier  in  league  with  the  insur- 
rectionists, or  else,  through  fear  of  the  lat- 
ter, said  officers  refrained  from  doing  their 
duty.    Under  the  circumstances,  it  was  the 
duty  of  the  executive  to  act  without  any  ap- 
plication from  any  county  officer  of  Sboeftione 
county.    This  conclusion  is  babed  upooi  what 
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we  deem  a  correct  construction  of  thfe  provi- 
(^ion«(  of  our  Constitution  and  statutes  in 
force,   construed  in  pari  materia. 

It  having  been  demonstrated  to  the  satis- 
faction of  the  governor,  after  some  six  or 
seven  years'  experience,  that  the  execution  of 
t]ic  laws  in  Shoshone  county  through  the  or- 
dinary and  established  means  and  methods 
was  rendered  practically  impossible,  it  be- 
came his  duty  to  adopt  the  means  prescribed 
by  the  statute  for  establishing  in  said  county 
the  eupreniacy  of  the  law,  awi  insuring  the 
puuislunent  of  tliose  by  whose  unlawful  and 
criminal  acts  such  a  condition  of  things  ha.-) 
been  brought  about;  and*  it  is  not  the  prov- 
ince of  the  courts  to  hinder,  delay,  or  place 


obstructions  in  the  path  of  duty  prescribed 
I  by  law  for  the  executive,  but  rather  to  ren- 
der to  him  all  the  aid  and  assistance  in  their 
power  in  his  efforts  to  bring  about  the  cor- 
sunmiation  most  devoutly  prayed  for  by 
eYei*y  good  and  law-abiding  citizen  in  the 
state. 

The  various  questions  raised  by  counsel 
have  been  considered  by  the  court,  and  it  is 
our  oonclui^ion  that  the  petition  does  not 
state  facts  which  show  that  the  writ  de- 
manded oupht  to  issue;  wherefore  the  said 
demurrer  has  been  siiataiiiedf  and  the  icrit 
denied. 

m 

Quarles  and  SuUlTan,  J  J.,  concur. 
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STATE    of    New    Jersev    ex    rel.    City    of 

BRIDGETON 

V. 

BRIDGETON    &    MILLVILLE  TRACTION 

COMPANY. 

*1.  A  utreet-ralliTar  company  Incor- 
porated nnder  the  laMrn  of  tlila  state, 

and  the  route  of  Its  road,  and  the  location 
of  its  tracks,  established  by  an  ordinance  of 
the  municipality  in  the  streets  of  which  the 
company  is  to  operate  its  road,  such  ordi- 
nance being  accepted  by  such  company,  and 
its  tracks  laid  in  accordance  therewith,  and 
the  road  constructed  and  in  oporation,  can- 
not, at  its  mere  will  and  discretion,  cease  and 
abandon  the  operation  thereof,  or  any  por- 
tion thereof.  It  becomes  the  duty  of  the  rail- 
way company,  in  the  exercise  of  its  rights, 
privileges,  and  franchises,  for  the  benefit  of 
the  public,  to  maintain  and  operate  Its  road 
according  to  the  terms  of  the  ordinance,  and 
in  compliance  with  statutes  which  confer  up- 
on the  company  such  rights,  privileges,  and 
franchises. 

2.  An  Implied  condition  attacliea  It- 
•elf  to  the  srant  of  the  franchlne,  that 
it  be  held  for  public  benefit :  and  the  duty 
upon  the  railway  company  is  to  exercise  it  for 
such  purpose ;  and.  as  a  public  agent,  it  can- 
not escape  this  duty. 

3.  The  company,  daly  Incorporated, 
^vhlch  hail  the  o-wnerahlp  of,  and  In 
In  poasenalon  and  control  of,  anch 
■treet  ralliray,  its  appliances  and  prop- 
erty, whether  under  a  lease  of  or  by  sale  from 

•Headnotes  by  Lippincott,  J. 

Note. — For  mandamus  to  compel  operation 
of  railroad,  see  note  to  State  ex  rel.  Little  v. 
Dodge  City,  M.  &  T.  R.  Co.  (Kan.)  24  L.  R.  A. 
r>64 :  also  Chicago  &  A.  R.  Co.  ▼.  People  ew  rel. 
Hunt  (111.)  20  L.  R.  A.  224;  State  ex  rel  Kel- 
log  ▼.  Missouri  P.  R.  Co.  (Kan.)  29  L.  R.  A. 
444 ;  People  em  rel.  Cantrell  ▼.  St.  Louis,  A. 
&  T.  H.  R.  Co.  (111.)  85  L.  R.  A.  656. 

For  later  cases  as  to  compelling  operation  of 
street  railway,  see  San  Antonio  Street  R.  Co. 
T.  State  ex  rel.  Elmendorf  (Tex.)  35  L.  R.  A. 
662 ;  State  ex  rel.  Grinsfelder  v.  Spokane 
Street  R.  Co.  (Wash.)  41  L.  R.  A.  615:  and 
State  ex  rel.  Knight  ▼.  Helena  Power  &  Light 
Co.  (Mont.)  44  L.  R.  A.  692. 
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the  original  or  other  company  incorporated 
to  construct  and  operate  such  railway,  or  by 
sale  under  a  decree  of  the  court  of  chancery 
ot  this  state  upon  foreclosure  under  the  stat- 
ute of  the  state  concerning  the  sale  of  the 
property  and  franchises  of  certain  corpora- 
tions (Pub.  Laws  1897,  p.  229,  chap.  127), 
has  conferred  upon  it  all  the  corporate  rights, 
liberties,  privileges,  and  franchises  of  such 
original  or  other  company,  and  upon  it  rests 
the  same  burden  and  duty  to  maintain  and 
operate  such  street  railway  under  the  stat- 
utes and  the  ordinance  of  the  municipality  as 
was  imposed  upon  the  original  company. 

4.  The  fact  that  the  located  ronte  of 
the  rall^v^ay  la  laid  across  a  hrlAge 
over  a  stream,  the  construction,  mainte- 
nance, and  control  of  which  bridge  is  in  the 
board  of  chosen  freeholders,  which  will  not 
permit  the  tracks  to  be  laid  thereon  unless 
upon  proper  and  reasonable  regulations  for 
the  safety  of  the  bridge  for  the  traveling 
public,  furnishes  no  excuse  why  the  road 
should  not  be  operated  upon  Its  route  through 
the  streets  of  the  municipality  lying  upon 
either  side  of  such  bridge.  The  acceptance 
of  the  ordinance  being  apart  from  the  control 
of  such  bridge  by  the  board  of  chosen  free- 
holders, and  having  no  relation  to  it,  or  to 
its  use,  and  there  being  an  agreement  between 
the  railway  company  and  the  chosen  free- 
holders in  relation  to  the  use  of  such  bridge, 
the  court  will  not  enter  upon  the  considera- 
tion of  the  reasons  why  the  company  has  not 
performed  such  agreement,  In  order  to  ex- 
cuse the  company  from  the  performance  of 
its  duty  towards  the  municipality  in  the 
operation  of  its  road. 

6.  Mandamna  la  the  proper  remedy  to 
compel  anch  street-rallivay  company 
to  perform  the  dnty  of  maintaining  and 
operating  such  railway  for  the  benefit  of  the 
public.  The  public  duty  imposed  upon  the 
company  is  always  active,  potential,  and  Im- 
perative, and  must  be  executed  until  lawfully 
surrendered,  suspended,  or  abandoned  by  the 
legally  expressed  consent  of  the  state ;  and 
the  performance  of  this  duty  can  be  lawfully 
enforced  by  mandamus. 

O.  The  mnnlclpallty  In  the  streets  of 
Tvhich  the  railway  la  located  by  ordi- 
nance is  a  proper  relator  in  a  proceeding  by 
mai^amus  to  enforce  the  duties  of  the  com- 
pany towards  the  public. 

(June  21.  18tm.) 
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APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  operate  its  cars 
ovei'  its  entire  route.     Writ  awarded. 

The  facts  are  stated  in  the  opinion. 

Mr,  Thomas  "W.  Trenohard,  for  relator : 

The  law  puts  the  location  of  route  of 
street  railroad  on  city  council. 

For  city  council  to  leave  the  matter  of 
what  portion  of  the  route  shall  be  operated 
to  the  company  would  be  an  unwarranted 
delegation  of  autliority. 

State,  Theheraih,  Prosecutor,  v.  Netoark, 
57  N.  J.  L.  312;  State  ex  rel,  Botcnian  v. 
Cajdivell,  18  N.  J.  L.  313. 

The  appropriate  remedy  when  an  ordi- 
nance requires  a  railroad  company  to  lay  its 
road  in  a  certain  manner  over  a  certain 
route,  and  the  company  duly  accepts  its  pro- 
visions, and  afterwards  refuses  to  comply 
with  its  provisions,  is  by  mandamus. 

State  €x  rel.  Wilbur  v.  Trenton  Pass.  R. 
Co.  57  N.  J.  L.  212  i  8  Am.  &  Eng.  Enc.  Law, 
p.  616,  note. 

Mr.  Thomas  E.  French  also  for  relator. 

Mr.  "Walter  H.  Baoon,  for  respondent: 

A  writ  of  mandamus  will  not  lie  to  en- 
force the  performance  of  an  act  which  the  de- 
fendant is  without  lawful  authority  to  per- 
form. 

High,  Mandamus,  §  14;  1  Wood,  Rail- 
roads, 378,  371);  2  Dill.  Mun.  Corp.  4tb  ed. 
1007,  note;  State  ex  rel.  Bayer  v.  Hoboken, 
40  N.  J.  L.  152;  State,  Roll,  Prosecutor,  v. 
Pcrrine,  34  N.  J.  L.  264 ;  State  ex  rel.  Wil- 
son v.  Longstreet,  38  N.  J.  L.  312;  State  ex 
rel.  Ocean  County  Freeholders  v.  Vanards- 
dale,  42  N.  J.  L.  636. 

The  legality  of  the  act,  performance  of 
which  is  sought  to  be  enforced,  may  be  chal- 
lenged on  application  for  mandamus. 

State  ex  rel.  Pell  v.  Newark,  40  N.  J.  L. 
71 ;  State  ex  rel.  Rosenfeld  v.  Einstein,  46  N. 
J.  L.  479;  Lakewood  Twp.  v.  Brick  Com- 
mittee, 55  N.  J.  L.  275;  Danforth  v.  Phila- 
delphia d  G.  M.  Short  Line  R.  Co.  30  N.  J. 
Eq.  12;  State  ex  rel.  Mabon  v.  Halsted,  39 
N.'J.  L.  640;  State  ex  rel.  Shackelton  v.  Gut- 
tenberg,  39  N.  J.  L.  660;  2  Dill.  Mun.  Corp. 
4th  ed.  1030. 

The  consent  of  the  board  of  chosen  free- 
holders of  Cumberland  county  is  essential  to 
the  right  of  a  street-railway  company  to  lay 
tracks  on  the  bridges  spanning  O^hansey 
creek  in  Bridgcton. 

State,  Lewis,  Prosecutor,  v.  Cumbei'land 
Freeholders,  56  N.  J.  L.  416;  State,  Elmer, 
Prosecutor,  v.  Cumberland  County  Freehold- 
ers. 57 -N.  J.  L.  3G0. 

The  first  consent  obtained  by  the  Kapid 
Transit  Company  to  operate  its  road  over 
the  Broad  Street  bridge  was  set  aside  by 
this  court.  The  second  consent  has  been  re- 
voked by  the  freeholders. 

The  defendant,  therefore,  is  wholly  with- 
out lawful  authority  to  do  the  act,  perform- 
ance of  which  is  sought  to  be  enforced. 

The  court  will  not  build  a  railroad,  nor 
enforce  a  contract  to  locate  it  in  a  particular 
plaoe,  nor  operate  it.  % 

Morawetz,  Priv.  Corp.  S§  1134-1136:  Dan- 
forth V.  Philadelphia  <("•  C.  \f.  Short  Line  R. 
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Co.  30  N.  J.  Eq.  12;  Booth,  Street  Railways, 
90-02;  State  ex  rel.  Mooney  v.  Edwards,  51 
N.  J.  L.  479. 

Two  things  must  concur  to  authorize  the 
issuing  of  a  mandamus,— a  specific  legal 
right,  and  the  absence  of  an  effectual  legal 
remedy. 

State  ex  rel.  Mount  Pleasant  Cemetery  Co. 
V.  Paterson,  N.  d  SK  Y.  R.  Co.  43  N.  J.  L. 
505;  2  Dill.  Mun.  Corp.  4th  ed.  1006,  1009: 
State  ex  rel.  Hugg  v.  Ivins,  59  N.  J.  Li.  139 : 
State  e.T  rel.  Vannatta  v.  Smith,  61  N.  J.  L. 
188:  State  ex  rel.  Rader  v.  Union  Twp.  43 
N.  J.  L.  518. 

Previous  to  the  making  of  the  a{>plication 
to  the  court  for  the  writ  to  oomjiiaad  tihe 
performance  of  a  particular  act,  an  expres.s 
and  distinct  command  or  request  to  perform 
it  must  have  been  mad«  by  the  prosoeutor  t^* 
the  defendant  who  must  have  refused  to  com- 
ply with  such  demand. 

14  Am.  &  Eng.  Enc.  Law,  p.  106;  State 
ex  rel.  Plain  field  v.  Runyon,  42  N.*J.  L..  568. 

Iiippineott,  J.,  delivered,  the  opinion  of 

the  court: 

This  is  a  proceeding   on   a   rule  to  show 
cause  on  the  part  of  the  relator  why  a  writ 
of  Doandamus  should  not  issue  commanding 
the  Bridgeton  &  Millville  Traction  Company 
forthwith  to  resume  and  discharge  its  duty 
as  a  oommon  carrier  of  passengers  and  the 
exercise  of  its  franchises  by  operatin^^  and 
continuing  to  operate  for  the  transportation 
of  passengers  the  street  railway,  with  all 
necessary  turnouts  and  switches,  the  tracks 
of  which  were  located  by  ordinance   GC  of 
tho  city  of  Bridgeton,  the  relator,  entitled 
"An  Ordinance  Locating  the  Tracks  of  the 
Railway   of    the    Bridgeton   Rapid-Transit 
Company  and  Authorizing    the    Said    Com- 
pany to  Construct  a  Street  Railway  in  Cei- 
tain  Streets  in  the  City  of  Bridgeton."   T%e 
facts  are  that  after  the  incorporation  of  tfa« 
Bridgeton   Rapid-Transit  Company,  it   pre- 
sented a  petition  to  the  city  council  of  tlie 
city  of  Bridgeton  for  a  grant  to  locate,  con- 
struct, operate,  and  maintain  a  single-track 
street  railway,  with  the  necessary  turnout^, 
in  the  streets  over  the  route  designated  in 
its  articles  of  incorporation;   among  other 
streets,  "beginning  in  Summit  avenue,  about 
150  feet  from  the  westerly  line  of  Atlantic  . 
street^  in  the  city  ol  Bridgeton,  in  the  coun- 
ty of  Cumberland,  in  the  state  of  New  (Jer- 
sey; thence  along  Summit  avenue  to  Atlan- 
tic street;  thenoe  through  and  along  Atlan- 
tic street  to  Broad  street;  thence  through 
Broad  street,  and    across    the    bridge  over 
Oohansey  crcsek,  through  Jefferson  street  to 
South    Pearl    street,  through    South    Pearl 
street  to  South  avenue,  and  through  South 
avenue  to  Pamplylia  avenue.''    On  Jaaiiarr 
31,  1892,  after  consideration,  the  city  council 
passed  an  ordinance  locating  the  tracks  in 
the    streets    of    Bridgeton,    including    the 
streets  above  named,  granting  the  oompanr 
the  right  to  operate  t£e  line  in  such  street < 
by  any  mechanical  power  except  steam,  reg- 
ulating the  manner  of  construction  in  suolt 
streets,  that  the  said  railway  should  be  com- 
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pleted  within  nine  months  from  the  accept- 
ance of  the  ordinance  by  the  company,  and 
providing    for    the    manner    in    which  the 
streets  should  be  used.     In  several  sections 
of  the  ordinance  the  duties  of  the  company 
in  relation    to   the    use   and    repair  of  the 
«treets  are  defined,  certain  restrictions  im- 
posed, and    the    righte    of    the    city  in  the 
-streets   expressly   reserved.     By  the  twelfth 
section  of  ihe  ordinance  it  is  provided,  in 
-substance,  that  if  the  company  shall  fail  to 
run  or  operate  its  said  cars  for  the  space  of 
"five  consecutive  days,  then  it  shall  and  may 
be  lawful  for  the  said  city  council  of  the  city 
of  Bridgeton  to  order  the  said  company  to 
remove  its  wifd  tracks  wherever  it  has  failed 
to  cpeiate  its  cars,  and  unless  the  company 
«hall  forthwith  remove  the  same,  and  place 
«uch  street  or  highway  in  good  repair  and 
•condition  to  the  satisfaction  of  the  city,  then 
the  said  city  shall    have    power    to  Yemove 
the  track,  repair  the  street  or  highway,  and 
to  sell  the  material  removed  therefrom,  and 
from  the  pixxreeds  pay  the  expense  of  remov- 
al jind  sale,  paying  the  surplus,  if  any,  to 
the  oompany,  and.  in  case  of  deficiency,  the 
company  to    bo    liable    for    the    same.    'On 
March  1,  1893,  the  Bridgeton  Rapid-Transit 
Company  filed  an  acceptance  of  the  location 
of  its  tracks  as  designated  in  this  ordinance. 
On  the  same  day  it  also  filed  a  general  ac- 
•ceptance  of  the  ordinance.     On  June  3,  1893, 
the  Bridgeton  Rapid-Transit  Com panylectsed 
to  the  South  .Tergey  Traction  Company,  a 
corporation  organized  for  the  same  purposes 
as    the   Bridgeton   Rapid-Transit   Company, 
t^e  street  railway  of  that  oompany  as  locat- 
ed under  the  ordinance,  or  extended  in  pur- 
suaiM'e  of  lawful  authority  then  existing  or 
"whicli  might  thereafter  exist,  together  with 
all  "the  branches,  extensions,  sidings,  turn- 
out tracks,  rights  of  way,  lands,  machinery, 
fixtures,     depots,     stables,     shops,    stations, 
buildings,  structures,  improvements,  appur- 
tenances.   a.nd    hereditaments    of    whatever 
kind  and  description  and  wherever  situate," 
and  also  **'all  rights,  powers,  franchises,  and 
privileges,"  etc.,  for  the  term  of  999  years. 
The  South  Jersey  Traction  Oompany  on  its 
part  agreed  to  assume  all  existing  contracts 
relating  to  the  construction  and  opera  lion  of 
the   railway,  and  agreed  to  forthwith  pro- 
ceed at  its  own  cost  and  expenae  to  construct, 
equip,  and  thereafter  operate  and  maintain 
the  wh<le  of  the  railway  not  alroadv  con- 
etructed,  over  and  along  the  streets  and  high- 
-ways  of  the  city  of  Bridgeton,  as  the  route  is 
■designated  in  the  articles  of  the  association 
of  the  said  lessor,  and  as  the  same  has  been 
located  by  the  city  council  of  the  city  of 
Bridgeton  by  the  ordinance  aforesaid."     The 
agreement  of  lease  also  contained  other  stip- 
ulations that  the  lessee  would  exercise  all 
"the  corporate  powers  conferred,  and  exercise 
every  right,  franchise,  and  privilege  in  re- 
spect to  the  use,  management,  and  mainte- 
nance of  such  railway ;  and  also  that  during 
•the  continuance  of   this  lease  the   railway 
should  be   efficiently  operated   with   a   full 
equipment    during   the   continuance   of   the 
lease.     On  July   1,   1893,  the   South  Jersey 
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Traction  Company,  to  secure  its  bonds 
amounting  to  the  sum  of  $400,000,  mortgaged 
to  the  Solicitors'  Loan  &,  Trust  Company  993 
shares  of  stock  of  the  Bridgeton  Rapid-Tran- 
sit Company  and  300  shares  of  the  capital 
stock  of  the  Bridgeton  &  Millville  Traction 
Company,  the  railway  of  the  South  Jersey 
Traction  Company,  with  all  its  structures, 
cars,  and  appliances,  and  also  all  the  lease- 
hold estate  acquired  by  lease  from  the  Bridge- 
ton  Rapid-Transit  Company,  to  the  South 
Jersey  Traction  Company,  dated  the  23d  day 
of  June,  1893.  At  the  same  time  of  the  lease 
from  the  Bridgeton  Rapid-Transit  Company 
to  the  South  Jersey  Traction  Company,  the 
latter  company  by  lease  acquired  from  the 
Bridgeton  i,  Millville  Turnpike  Company  the 
rights,  franchises,  and  property  in  certain 
highways  in  the  city  of  Bridgeton  of  that 
company,  which  leasehold  estate,  with  all  its 
appurtenances,  rights,  and  franchises,  were 
expressly  included  in  this  mortgage.  The 
mortgage  was  foreclosed  in  the  court  of  chan- 
cery of  this  state,  and  by  masterVdeed  dated 
on  May  10,  1897,  the  shares  of  stock  mort- 
gaged, the  railways,  rights,  franchises,  sta- 
tion, and  equipments  of  the  South  Jersey 
Traction  Company  were  conveyed  to  one 
Frank  S.  Lewis,  including  the  leasehold  es- 
tate derived  from  the  Bridgeton  Rapid-Tran- 
sit Company  and  the  Bridgeton  &  Millville 
Turnpike  Company.  On  May  11,  1897,  the 
certificate  of  the  organization  of  the  Bridge- 
ton  &  Millville  Traction  Company  as  a  cor- 
poration of  this  state  was  filed  in  the  office 
of  the  secretary  of  state,  to  whidi  corpora- 
tion Frank  S.  Lewis  immediately  conveyed 
the  shares  of  stock  acquired  at  the  foreclosure 
sale;  also  all  the  railways  owned  by  said 
South  Jersey  Traction  Company,  with  all 
cars,  shops,  stations,  etc.,  and  appliances; 
also  all  the  leasehold  estates  acquired  by  the 
South  Jersey  Traction  Company. 

The  Bridgeton  &  Millville  Traction  Com- 
pany was  organized  by  virtue  of  an  act  en- 
titled "An  Act  Concerning  the  Sale  of  Prop- 
erty and  Franchises  of  Any  Corporation  Cre- 
ated by  or  under  Any  Laws  of  This  State, 
except  Steam  Railroads,  Canals,  Turnpike  or 
Plank  Road  Companies,"  approved  April  16, 
1897  (Pub.  Laws  1897,  p.  229,  chap.  127). 
It  will  be  seen  that  the  Bridgeton  &  Millville 
Traction  Oompany  wus  duly  organized  un- 
der the  statutes  of  this  state,  and  became  the 
owner  and  possessor  of  all  the  property  and 
franchises  of  the  Bridgeton  Rapid-Transit 
Company,  the  South  Jersey  Traction  Compa- 
ny, and  the  Bridgeton  &  Millville  Turnpike 
Oompany,  for  the  purposes  of  the  operation 
of  this  street  railway  over  the  streets  in  ques- 
tion. By  the  statute  last  cited  it  is  provided 
that  "whenever  the  property  and  franchises 
of  any  corporation  .  .  ' .  shall  be  sold 
.  .  .  by  any  decree  or  decrees  of  the  court 
of  chancery,  .  .  .  such  sale 
shall  vest  in  the  purchaser  or  purchasers 
thereof  all  the  right,  title,  interest,  property, 
possession,  claim,  and  demand,  in  law  and 
equity,  of  the  parties  to  the  suit 
in  which  such  decree  .  .  .  was 
made,  of,  in,  and  to  the  said  property  so  sold 
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with  its  appurtenances;  and  also  of,  in,  and 
to  the  corporate  rights,  liberties,  privileges, 
and  fiunchises  of  the  said  corporation,  but 
subject  to  all  the  conditions,  limirtations,  re- 
strictions, and  penalties  of  the  said  corpora- 
tion of  and  oonoerning  the  same."    It  ap- 
pears in  the  ease  that  the  street  railway  has 
been  constructed  over  the  entire  route  located 
in  the  ordinance,  and  has  been  operated  by 
these  different  companies  in  the  order  of  their 
possession  respectively.     It  appears  from  the 
facts  that  in  Broad  street,  and  in  the  route 
located  by  the  ordinance  of  the  city,  there 
existed  a  bridge  over  Cohansey  creek.     The 
construction,  maintenance,  and  repair  there- 
of were  invested  in  the  board  of  chosen  free- 
holders of  the  county  of  Cumberland;  and  it 
will  be  perceived  that  the  ordinance  provides 
for  the  location  of  the  tracks  of  the  street 
railway  over  this  bridge  as  a  part  of  Broad 
street  a;9  named  in  the  ordinance.     When  the 
operation  of  the  street  railway  commenced, 
in  1803  or  1804,  the  cars  ran  along  Broad 
stieet  to  ilie  easterly  side  of  the  bridge,  and 
tliere  stopped,  and  then  the  operation  of  their 
railway  was  resumed  by  cars  on  the  west 
side  of  the  bridge  in  Broad  street.     Later, 
rails  were  laid  or  located  on  said  bridge,  and 
the  road  was  operated  and  crossed  the  same 
on  its  tracks.     In  proof  it  appears  that  this 
bri<lge  had  become  out  of  repair,  or  otherwise 
insufficient  to  bear  the  burden  of  the  cars 
and  travel  across  it  by  the  streert  railway, 
and  the  board  of  chosen  freeholders  either 
erected  a  new  bridge  or  reconstructed  the  old 
one  so  as  to  render  it  of  sufficient  bearing  ca- 
pacity to  accommodate  the  travel  over  tlie 
game,  and  upon  which  new  bridge  tracks  also 
were  laid,  and  for  a  time  the  railway  was 
opera-ted  over  the  bridge  on  such  tracks.  The 
use  of  this  bridge  by  the  railway  company 
was  granted  to  die  company  by  the  board  of 
chosen  freeholders  by  virtue  of  resolutions 
granting  such  permission  to  uao  the  bridge, 
and  containing  conditions  for  iU  use;   and 
a  formal  agreement  was  entered  into  between 
the  street-railway  company  and  the  board  of 
chosen  freeholders  as  to  the  construction  of 
the  tracks  across  the  same,  and  the  manner 
in  which  the  operation  should  be  conducted, 
together  with  regulations  as  to  the  location 
of  the  motors  by  which  the  cars  were  pro- 
pelled  across   the  bridge.     The   facts    show 
that  the  streetrrailway  company  violated  the 
terms  of  such  agreement  with  the  freeholdei*s, 
whereupon  a  dispute  arose,  and  after  much 
contention    between    the    company    and    the 
board,  by  direction  of  the  board,  the  tracks 
across  the  bridge  were  removed,  since  which 
time  the  respondent  has  abandoned  the  use 
of  that  part  of  its  located  route  which  lies 
to  the  east  of  and  over  and  beyond  the  bridge 
ovei*  this  creek,  and  has  persistently,  after 
demand  being  made  by  the  city  to  operate  its 
railway  in  the  streets  of  its  located  route 
lying  in  that  portion  of  the  city  of  Bridgeton, 
refused,  and  still  refuses,  to  operate  said  por- 
tions of  said  road,  or  to  make  any  attempt 
or  endeavor  whatever  to  do  so.     By  the  act 
under  which  these  companies  are  organized, 
being  an  act  entitled  "An  Act  to  Pro\'ide  for 
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the  Incorporation  of  Street  Railway  Compa- 
nies, and  to  Regulate  the  Same,*'  approved 
April    6,    1S8G,    and    the    supplements    and 
aniei>dments  thereto  (Gen.  Stat.  p.  3216),  it 
is  provided  "that  such  articles  of  associa- 
tion shall  not  be  tendered  to  the  secretary 
of  state  ncr  filed  and  recorded  in  his  office 
until     ...     an  affidavit  [is]  made  by  at 
least  five  of  the  directors  named  in  said  arti- 
cles    .     .     .     that    it    is   intended    in   good 
faith  to  construct,  maintain,  and  operate  Uie 
road  mentioned  in  such  articles,     .     .     . 
or  as  its  route  may  be  designated  by  the  au- 
thorities   of    the    municipalities."     In    thi* 
case  such  affidavit  was  made  and  recorded, 
along  with  the  certificate  of  oi^nization,  in 
tha  office  of  the  secretary  of  state.     The  city 
of  Bridgeton  has  a  populaticm  of  over  13*- 
000  inhabitants.     The  city  is  divided  by  Co- 
hansey creek.     On  the  west  side  is  the  third 
ward  of  the  city.     On  the  east  side  are  the 
first,    second,    and    fourth    wards.     By    the 
proof  it  is  sfhown  that  the  part  of  the*  route 
or  line  of  railway  in  question  in  this  case  i$ 
almost  wholly  within  the  third  ward,  and 
therefore  on  the  west  side  of  this  creek :  Aat 
on, this  side  the  city  contains  a  population 
of  about  3,000;  a/nd  that  the  end  of  the  lo- 
cated route  in  that  direction  is  the  South 
Jersey    Institute,    where    several    hundred 
pupils  attend  school;  and  that  along  the  lo- 
cated route  Atlantic  street  is  built  solidly 
with  houses  near  to  or  about  to  the  end  of 
the  route.     The  proof  elso  shows   that  the 
abandoned  portion  of  the  route  was  patron- 
ized   to    a    considerable   extent    during    its 
operation.     The  statute  places  the  location 
of  the  route  of  a  street  railroad  in  the  city 
council;  and  the  design  of  the  statute,  as  it 
appears  to  me,  is  that  the  city  shall  deter- 
mine that  question  which  so  closely  affects 
public  convenience ;  and  it  cannot,  under  any 
circumstances,  be  left  to  the  company  itself 
to  say  what  portion  of  its  route  shall   be 
operated.     The   council    could   not    do   this, 
and,  if  it  did,  it  would  be  an  unwarranted 
delegation  of  authority.     State,   Tkeberath^ 
Prosecutor  J  v.  A'eirarA;,  57  N.  J.  L.  309.     It 
appears  by  the  proof  in  thJ  case,  not  only 
was  the  route  of  the  company  located,  but 
the  same  was  operated  upon,  by  either  one  or 
all  of  these  companies,  respectively,  accord- 
ing to  its  period  of  occupation  and  owner- 
ship; and  that  since  October  6,  1897,  there 
has  been  a  complete  failure  upon  the  part  of 
any  of  these  companies  to  perform  their  du- 
ties. 

Upon  the  respondent  in  this  case  the  bur- 
den and  duty  of  the  operation  of  this  road 
rest.  It  was  assumed  by  the  defendant  com- 
pany under  the  law  in  the  exercise  of  its 
rights,  privileges,  and  franchises  for  the  bene- 
fit of  the  public,  and  therefore  it  seems  clear 
that  their  duty  in  this  respect  can  be  and 
should  be  enforced  b^  mandamus.  The  re* 
spondent  has  the  franchise  and  is  under  an 
obligation  to  perforin  the  duties  assumed  by 
the  Bridgeton  Rapid-Transit  Company.  Its 
title  to  its  property  and  franchises  is  deduced 
from  the  Bridgeton  Rapid-Transit  Company 
by  the  statute  and  by  its  own  agreements. 
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It  owes  the  same  duty  in  respect  to  opera- 
tion of  the  railway  mentioned  in  the  articles 
of  a^siiociation  of  the  Bridgeton  Rapid-Transit 
Ck>i]ipany  hs  the  Bridgeton  Rapid-Transit 
Company  did  originally  if  it  had  constructed 
and  operated  the  railway.  State  ex  rel. 
Mount  Pleasant  Cemetery  Co.  v.  Pateraon, 
A',  d  \.  Y.  R.  Co.  43  N.  J.  L.  508.  It  be- 
came the  duty  of  the  respondent  company  to 
operate  the  railway  over  its  entire  route  un- 
der the  franchises  as  acquired  by  it.  Its  ex- 
ercise of  franchise  in  the  operation  of  its 
railway  upon  this  street  was  exclusive,  and 
it  was  its  duty  to  construct,  maintain,  and 
operate  a  railway  on  the  surface  of  the  street 
to  carry  passengers  and  demand  tolls;  and 
that  was  in  so  far  exclusive  that  others  could 
not  use  the  road  without  the  grant  of  legis- 
lature, nor  exercise  that  same  or  similar  fran- 
chise upon  that  street  without  such  grant. 
Citizens'  Coach  Co.  v.  Camden  Horse  R.  Co. 
33  N.  J.  Eq.  267-279,  30  Am.  Rep.  542.  In 
Messenger  v.  Pennsylvania  R.  Co.  36  X.  J.  L. 
407,  13  Am.  Rep.  457,  Chief  Justice  Beasley, 
speaking  of  the  duties  of  a  common  carrier 
in  a  case  involving  a  contract  creating  ille- 
gal preferences,  on  page  410^  says:  "A  per- 
son having  a  public  duty  to  discharge  is  un- 
doubtedly }x>und  to  evercise  such  office  for 
the  equal  benefit  of  all.''  Again:  "A  com- 
pany of  this  kind  is  invested  with  important 
prerogative  franchises,  among  which  are  the 
rights  to  build  and  use  a  railway,  and  to 
charge  and  take  tolls  and  fares.  These  pre* 
rogatives  are  sf rants  from  the  government, 
and  public  utility  is  the  consideration  for 
them."  Again,  he  says:  **It  cannot  be  sup- 
posed that  it  was  the  legislative  intention, 
when  such  privileges  were  given,  that  they 
were  to  be  used  as  private  property,  at  the 
discretion  of  the  recipient:  but,  to  the  con- 
trary of  this,  I  think  an  implied  condition 
attaches  to  Fuch  grants  that  they  are  to  be 
held  as  a  quasi-public  trust  for  the  benefit, 
at  least  to  a  considerable  degree,  of  the  entire 
community.  In  their  very  nature  and  consti- 
tution, ai)  I  view  this  question,  these  compa- 
nies become,  in  certain  aspects,  quasi-public 
agents."  Tlie  grant  l)eing  exclusive,  they 
must  be  held  to  a  good  faith  in  the  perform- 
ance and  fulfilment  of  their  duties.  I  can- 
not perceive  any  excuse  whatever  by  which 
the  respondent  can  be  permitted  to  abandon 
the  operation  or  any  part  of  it.  That  a  por- 
tion is  unprofitable,  or  that  a  portion  is  more 
difficult  to  operate,  are  not  valid  rea-^ons  for 
abandonment.  Its  application  to  the  city 
Tinas  for  the  location  of  its  tracks  over  the 
whole  route.  The  terms  and  conditions  of 
the  ordinance,  and  the  ordinance,  passed  on 
the  faith  of  the  duty  of  the  company  to  op- 
erate its  road  over  the  entire  route  located. 
Ift  view  of  this  ordinance,  it  must  be  conclu- 
sively said  that,  if  one  part  was  to  be  oper- 
ated and  another  part  might  be  abandoned 
at  the  discretion  of  the  company,  the  terms 
and  conditions  of  the  ordinance  would  have 
been  dilTerent.  This  must  be  conclusively  as- 
sumed in  a  case  of  this  character.  It  ap- 
pears clear  from  the  statute  and  the  ordi- 
nance that  it  is  the  duty  of  such  companies 
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organized  under  the  statutes  to  operate  the 
roads  mentioned  in  its  certificate  of  incorpo- 
ration for  the  benefit  of  the  public,  in  consid- 
eration that  it  shall  have  the  franchise  of 
tiansporting  the  passengers,  and.  taking  the 
tolls  fiofn  them,  and  that  it  cannot  escape 
the  performance  of  this  duty  as  a  public 
agent. 

It  also  seems  clear  to  me,  as  against  the 
argument  made  to  the  contrary  by  counsel 
of  the  respondent,  that  mandamus  is  the  only 
and  the  projjer  remedy,  and  Uiat  the  city  of 
Bridgeton,  lepresenting  the  public,  for  whose 
benefit  the  ordinance  was  passed,  and  the 
road  constructed  and  operated,  is  a  proper 
party  as  relator.  This  position  seems  to  be 
clearly  sustained  by  all  of  the  authorities. 
State  ex  rel.  Mount  Pleasant  Cemetery  Co, 
V.  Paterson,  A',  d  N.  Y.  R.  Co.  43  N.  J.  L. 
508,  afiirmcd  on  the  opinion  below,  45  N.  J. 
L.  186;  Xew  York  d  O.  L,  R.  Co.  v.  Mont- 
clair  Tic  p.  47  N.  J.  Eq.  591 ;  State  ex  rel. 
Wilbur  V.  Trenton  Pass.  R.  Co.  57  N.  J.  L. 
212;  King  v.  Severn  d  W.  R.  Co.  2  Barn.  *. 
Aid.  646.  In  the  last  case  Best,  J.,  said: 
"Both  upon  principle  and  authority  I  am  of 
opinion  that  the  court  ought  to  grant  this 
mandamus.  Numerous  applications  are 
made  to  Parliament  by  speculative  individ- 
uals to  form  these  navigable  canals  and 
railways.  Great  public  benefits  are  held  out 
as  inducements  to  the  legislatui*e  to  sanc- 
tion these  undertakings;  and  when  their 
sanction  is  obtained,  is  it  to  be  permitted  to 
these  persons  to  say  that  they  will  do  only 
what  is  beneficial  to  themselves,  and  disre- 
gard entirely  the  interests  of  the  public?** 
See  Talcott  v.  Pine  Grove  Ttop.  1  Flipp.  145, 
19  Wall.  666,  22  L.  ed.  227.  In  the  case  of 
State  V.  Hartfoid  d  N.  H.  R.  Co.  29  Conn. 
538-547,  which  was  on  a  demurrer  to  a  re- 
turn to  an  alternative  writ  of  mandamus, 
the  court  said:  "We  .  .  .  prefer  to 
place  our  decision  on  the  simple  ground  of 
the  corporate  duty  of  the  respondents.  All 
jurists,  and  judges  will  at  once  agree  that 
chartered  companies  are  obliged  fairly  and 
fully  to  carry  out  the  objects  for  which  they 
are  created,  and  that  they  can  be  compelled 
by  mandamus  to  do  it,  and  it  will  not  be 
questioned  that  in  the  case  of  public  high- 
ways, whether  turnpikes  or  railroads,  they 
are  bound  to  keep  them  fit  for  use,  and,  in 
the  case  of  railroads,  to  keep  them  furnished 
with  suitable  cars,  engines,  and  attendants, 
without  which  they  cannot  be  used  at  all. 
We  advise  the  issuing  of  a  peremptory 
mandamus.*'  The  application  for  mandamus 
in  this  latter  case  was  to  compel  the  resump- 
tion of  traffic  over  a  small  part  of  the  road 
abandoned  in  accordance  with  an  agreement 
with  another  railroad  company.  In  People 
V.  New  York  C.  d  H.  R.  R.  Co. '28  Hun,  543- 
558,  the  court  said:  "The  duties  imposed 
must  be  discharged  at  whatever  cost.  Tliey 
cannot  be  laid  down,  or  abandoned,  or  sus- 
pended, without  the  legally  expressed  con- 
sent of  the  state.  The  trusts  are  active,  po- 
tential, and  imperative,  and  must  be  exe- 
cuted until  lawfully  surrendered ;  otherwise, 
a  public  highv^ay  of  great  utility  is  closed 
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or  obstructed  without  any  process  recognized 
by  law.  This  is  something  no  public  officer 
-charged  with  the  same  trusts  a!iid  duties  in 
regard  to  other  public  highways  can  do  with- 
out subjecting  himself  to  mandamus  or  in- 
•dictment."  People  v.  Rome,  W.  &  O.  R,  Co. 
103  N,  Y.  95;  ChiccLgo,  B.  d  Q.  R,  Co,  y. 
State  ex  reh  Omaha,  47  Neb.  549,  41  L.  R.  A. 
481 ;  Indiana  ew  rel.  Muncie  v.  Lake  Erie  ds 
W.  R.  Co.  83  Fed.  Rep.  284;  State  ex  rel. 
Minneapolis  v.  Minneapolis  <£  Bt.  L,  R.  Co. 
39  Minn.  219;  State  ex  rel.  Morris  v.  Hanni- 
bal d  St.  J.  R.  Co.  86  Mo.  13;  State  ex  rel. 
New  Orleans  v.  Neip  Orleans  d  N.  E.  R.  Co. 
42  La.  Ann.  11;  People  ex  rel.  Van  Dyke  v. 
■Colorado  C.  R.  Co.  42  Fed.  Rep.  638. 

The  only  other  pretense  of  excuse  for  the 
abandonment  or  cessation  of  the  operation 
of  this  part  of  the  route  of  its  railway  by 
the  respondent  was  that  the  board  of  chosen 
freeholders  removed  from  the  bridge  in  Broad 
street  over  Cohansey  creek  the  rails  which 
were  there  laid,  upon  which  it  operated  its 
road  over  the  bridge.  It  is  not  shown  by  the 
proof  in  this  ca45e  that  the  respondent  ever 
attempted  in  any  way  to  invoke  legal  pro- 
ceedings to  compel  the  board  of  freeholders 
to  replace  such  rails,  or  has  ever  attempted 
from  the  time  they  were  torn  up  to  replace 
them  there  themselves.  It  does  appear  very 
clearly  that  a  contract  existed  between  the 
board  of  chosen  freeholders  and  the  respon- 
dent by  which  permission  was  given  by  the 
board  for  the  free  and  full  use  of  this  bridge 
to  locate  its  tracks  over  which  the  cars  could 
be  operated,  qualified  with  a  few  simple, 
plain,  natural,  and  reasonable  conditions  for 
the  preservation  of  the  bridge  from  danger 
OQ  account  of  other  public  travel;  and  the 
dispute  between  the  freeholders  and  the  re- 
spondent under  this  contract  seems  clearly 
to  have  arisen  over  the  location  of  the  motor 
by  which  the  cars  were  to  be  operated  over 
the  bridge.  The  facts  show  under  this  agree- 
ment that  the  motor  was  not  to  be  located  on 
top  of  the  bridge,  but  either  at  one  side  or 
under  it,  or  in  some  position  where  it  would 
not  interfere  with  the  public  use  of  the 
bridge.    Upon  this  point  the  respondent  and 


the  board  of  choeeo  freediolders  seem  to  b« 
at  opposites;  and  the  board  of  chosen  free- 
holders— whether  rightfully  or  wron^ully 
need  not  be  considered— displaced  the  rails 
on  said  bridge  in  order  to  prevent  the  opera- 
tion of  the  cars  across  it.  It  would  appear 
to  be  a  mere  pretense  of  the  respondent.  And 
it  may  be  remarked  that  the  franchise  of 
this  compe^iy  can  be  fully  exeroised  in  behalf 
of  the  public,  without  any  reference  at  all  to 
the  location  of  ito  tracks  upon  this  bridge. 
It  was  once  so  operated,  and  it  can  be  again, 
and  therefore,  even  if  the  action  of  the  board 
of  chosen  freeholders  was  legal,  and  pre- 
vented the  operation  of  the  oars  across  this 
bridge  upon  the  rails  tiiere  located,  or  if 
they  were  illegally  displaced  by  the  board  of 
freeholders,  this  would  furnish  no  excuse 
whatever  for  the  respoiMlent  for  the  failure 
to  exercise  aJid  perform  ite  duty  to  the  pub- 
lic as  it  can  be  performed,  as  fully  as  it 
ought  to  be  under  the  ordinances  of  the  city 
to  be  performed.  But  it  appears,  from  the 
facts,  that  the  rails  were  removed  by  tfao 
board  of  freeholders  from  this  bridge  through 
the  fault  of  the  respondent  in  neglecting  to 
keep  ite  contract  with  the  board  in  respect 
to  'the  bridge.  If  the  contract  had  been  per- 
formed by  tJje  respondent  company,  there 
could  have  been  no  legal  interference  with 
the  location  of  their  trades  across  the  bridge 
by  the  board  of  chosen  freeholders.  The  con- 
clusion which  the  court  has  reached  upon 
this  matter  is  that  this  has  been  made  by 
respondent  a  mere  excuse  for  the  mMiopera- 
tion  of  a  part  of  the  road  which,  from  one 
reason  or  another,  it  considers  itself  entitled 
to  abandon.  This  cannot  be  made  a  legal  ex- 
cuse for  such  abandonment  in  any  sense. 
The  facts  do  not  bear  out  the  excuse  even 
to  any  reasonable  extent.  The  city  of  Bridge- 
ton  does  not,  under  the  facte,  as  it  appears 
to  the  court,  seem  to  be  in  any  laches  in  this 
matter  whatever. 

The  rule  to  show  cause  in  this  case  must 
be  made  absolute,  and  the  torit  of  peremp- 
tory mandamus  awarded  in  accordance  with 
it,  with  costs. 
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Elizabeth  STREITWOLF 

V. 

August  STREITWOLF,  Appt. 

*1.  In  R  unit  brougrlit  by  u  vrlfe  for  a 
limited  divorce  on  the  sr^onnd  of  ex- 
treme crneltT,  alimony  pendente  lite  was 
awarded  her.  She  subsequently  applied  for 
additional  alimony  pendente  lite,  to  enable 
her  to  meet  the  expense  for  tuition  and  books, 

*Headnote8  by  Adams,  J. 


Note. — The  above  case  decides  a  novel  ques- 
tion as  to  the  liability  of  a  man  to  pay  for  the 
law-school  education  of  his  son,  who  Is  in  the 
custody  of  his  wife  and  chiefly  supported  by 
lier,  after  a  limited  divorce. 

On  the  question  of  the  enforcement  of  the  lla- 
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at  a  law  school,  of  her  soa.  then  !n  his  twen- 
tieth year,  who  lived  with,  and  was  chiefly 
supported  by,  her.  No  order  had  been  made 
giving  the  custody  of  the  son  to  either  par- 
ent. The  application  was  granted,  against 
the  opposition  of  the  husband,  who  testified 
that  he  thought  his  son  unfitted  for  the  law, 
and  wished  him  to  go  into  business.  Held, 
that  the  order  giving  additional  alimony  pen- 
dente lite,  to  enable  the  wife,  against  the 
judgment  of  her  husband,  to  secure  for  the 
son  a  professional  education,  should  be  re- 
versed. 
2.     The  rigrht  of  a  -wife  to  support  pend- 


billty  of  a  father  for  children  after  divorce,  see 
Re  Zllley  (Wis.)  40  L.  R.  A.  579 ;  McKay  t.  San 
Francisco  City  &  County  Super.  Ct.  (Cal.)  40  Lw 
R.  A.  585 :  and  Gibson  v.  Gibson  (Wash.)  40  L. 
R.  A.  587. 


1899. 


Stkkitwolf  v.  Streitwolf. 


fngr  anlt  embraces  r  provlMlon  for  the 
amltable  maintenance  of  berself  and 
of  children  who  are  dependent  on  her,  In- 
cluding the  expense  of  ordinary  education, 
but  wlil  not  be  extended,  against  the  opposi- 
tion or  without  the  acquiescence  of  the  hus- 
band, to  include  the  cost  of  the  professional 
training  of  a  grown-up  son  not  in  the  custo- 
<ly  of  the  wife. 

(Dixon  and  Lippincott,  J  J.,  ditsent.) 
(July  24,  1899.) 

APPEAL  by  defendant  from  an. order  of 
the  Chancery  Court  requiring  respond- 
ent to  pay  the  expense  of  the  tuition  of  his 
son.     Reversed. 

The  facts  are  stated  in  the  opinion  of  Vice 
Chancellor  Pitney,  which  was  as  follows: 

The  suit  is  by  the  wife  against  the  hus- 
band for  divorce  from  bed  and  board  on  the 
ground  of  extreme  cruelty.  The  bill  was 
filed  on  the  17th  of  August,  1896,  and  some 
time  after  that  a  petition  was  filed  for  ali- 
mony pendente ,  lite,  which  was  finally 
brought  to  a  hearing  and  heard  on  the  2d 
day  of  November,  1896,  with  the  result  that 
the  chancellor  ordered  the  defendant  to  pay 
the  complainant  alimony  at  the  rate  of  $12.- 
50  p^  week.  The  parties  have  only  one 
child,  a  son,  now  about  nineteen  years  old. 
They  separated  a  short  time  before  the  filing 
of  the  bill,  and  the  son  has  lived  with  his 
mother  ever  since.  On  the  day  that  the  order 
for  alimony  pendente  lite  was  made,  the  de- 
fendant presented  a  petition  to  the  chancel- 
lor for  the  custody  of  the  son.  That  petition 
was  resisted  by  the  wife,  with  the  result  that 
an  order  was  made  by  the  chancellor  that  the 
«on  should  be  sent  to  the  Hightstown  school, 
and  that  the  father  should  pay  his  schooling 
there.  That  such  order  was  made  was  ad- 
mitted by  counsel  on  both  sides.  I  find 
nothing  in  writing  among  the  papers.  The 
boy  went  to  the  Hightstown  school,  and 
stayed  there  only  a  short  time  before  he  was 
expelled.  For  what  reason  does  not  appear. 
It  is  admitted,  however,  that  a  year  pre- 
viously he  had  been  expelled  from  the  same 
school,  and  the  trend  of  the  evidence  is  to 
show  that  he  has  a  wayward  •  and  uncon- 
trollable disposition.  No  order  was  made 
awarding  his  custody  to  the  father,  and  he 
has  ever  since  lived  with  his  mother.  Short- 
ly after  leaving  Hightstown,  in  the  fall  of 
1896,  he  obtained  employment  in  New  York 
city,  as  clerk  in  a  lawyer's  office,  and  the 
proofs  tend  to  show  that  he  was  a  faithful, 
diligent,  and  promising  clerk.  In  the  fall 
of  1897  an  application  was  made  to  the  chan- 
cellor to  increase  the  alimony  of  the  wife 
sufficiently  to  enable  her  to  send  the  boy  to 
a  law  school  in  New  York,  which  was  open 
at  night.  This  application  was  met  by  a  de- 
cree of  divorce  granted  by  a  court  of  North 
Dakota  in  favor  of  the  husband  and  against 
the  wife.  I  can  find  no  record  among  the 
papers  of  this  application,  but  it  was  so 
stated  by  counsel  during  the  present  argu- 
ment, and  so  admitted.  The  chancellor  on 
that  second  application  requested  and  sub- 
stantially ordered,  verbally,  the  father  to 
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pay  $75  towards  the  boy*s  tuition  for  that 
winter,  and  the  father  acquiesced  in  such 
order,  and  did  pay  his  way  at  the  law  school. 
In  the  meantime  the  wife  filed  a  supple- 
mental bill  asking  that  the  Dakota  decree  of 
divorce  be  set  aside  as  obtained  as  the  result 
of  a  fraud  practised  on  the  court.  That 
cause  has  just  been  brought  to  hearing,  and 
I  have  advised  a  decree  suiting  aside  that  di- 
vorce. Simultaneous  with  that  hearing  and 
decision  another  application  is  made  for  an 
increase  of  the  alimony  pendente  lite,  suffi- 
cient to  pay  for  the  second  winter's  tuition 
at  the  same  law  school.  Now,  the  proof  sat- 
isfies me  that  after  leaving  Hightstown  the 
last  time  the  boy  has  been  doing  well,  and 
that,  while  he  is  restive  under  the  control 
of  authority  like  a  schoolmaster,  he  is  not 
restive  under  a  sort  of  self-control  in  con- 
nection with  employment;  and,  so  far  as  ap- 
pears, his  conduct  in  his  duties  as  a  law 
clerk  has  been  entirely  satisfactory  and  quite 
encouraging,  and  he  seems  to  have  an  ambi- 
tion to  study  and  become  a  lawyer,  and  to 
have  conducted  himself  in  a  way  to  indicate 
that  that  ambition  may  bear  fruit. 

Now,  laying  aside  the  question  of  age,  and 
taking  the  matter  on  its  merits,  I  am  decid- 
edly of  the  opinion  that  it  is  a  case  where 
the  court  ought  to  order  alimony  to  include 
the  expense  of  the  boy's  education  in  the  di- 
rection in  which  he  seems  to  have  taken  a 
bent.  And  the  only  question  is  as  to  his  age. 
Is  there  any  time  fixed  by  the  authorities  be- 
yond which  the  court  will  not  order  money 
paid  for  education  against  a  father?  I  rec- 
ollect of  no  such  rule  at  all.  I  have  not  had 
an  opportunity  to  look  into  the  cases  on  the 
subject,  and  I  hoped  that  counsel  would  have 
assisted  me  in  that  respect,  since  the  matter 
was  stirred  on  Wednesday  last,  as  requested, 
but  neither  counsel  has  been  able  to  assist 
me  wifth  any  case  on  that  subject.  And  at 
present  I  cannot  see  where  the  line  can  be 
drawn  short  of  legal  majority.  The  boy  is 
making  his  home  with  his  mother.  She  is 
giving  him  food  and  raiment.  He  is  study- 
ing faithfully,  and  submitting  himself  to  the 
discipline  of  the  law  school.  It  is  apparent- 
ly the  first  real  success  that  the  boy  has 
made  in  self-government;  and  I  think  that, 
under  all  the  circumstances,  this  order  ought 
to  be  made.  I  make  it  with  great  hesitation 
as  to  the  power  of  the  court.  On  the  merits 
I  think  it  ought  to  be  made ;  and  I  will  there- 
fore make  an  order  that  the  money  be  paid. 
I  will  put  it  in  such  shape  as  shall  please  Mr. 
Voorhees  as  to  seeing  that  the  money  is  ap- 
plied to  that  purpose.  If  Mr.  Voorhees  him- 
self will  buy  that.list  of  books,  and  pay  •the 
money  to  the  proper  bursar  or  treasurer  of 
the  university  law  school,  he  shall  have  the 
privilege  of  doing  so;  or  Mr.  Strong — 

Mr.  Strong:  I  would  rather  leave  it  with 
Mr.  Voorhees. 

The  Court :  So  that  there  will  be  no  kind 
of  reason  to  believe  that  it  will  be  diverted. 

Mr.  Voorhees:  I  don't  want  to  be  under- 
stood in  that  way ;  that  it  would  be  diverted 
by  the  boy.  It  is  rather  the  principle  in  the 
case.     I  do  not  want  to  attend  to  it. 

The  Court:     As   general   guardian  of  the 
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rights  of  the  parties,  it  is  my  duty  to  do 
that,  and  I  will  make  the  order  in  that  shape 
if  you  desire  it. 

Mr.  Voorhees :  1  would  rather  not  handle 
it. 

The  Court:  Then  I  will  have  it  paid  to 
Mr.  Strong,  as  an  officer  of  tlie  court.  The 
defendant  will  pay  the  $100  fee  to  the  law 
school,  and  the  bill  for  the  cost  of  the  law 
books  required,  and  they  must  be  bought  at 
as  low    a  price  as  possible. 

Mr.  Willard  F.  Voorl&ees,  for  appel- 
lant: 

The  child  is  grown  up.  Under  such  cir- 
cumstances it  is  not  proper  to  make  an  al- 
lowance on  his  account. 

Amos  V.  AmoSy  4  N.  J.  Eq.  171. 

A  court  of  chancery  has  no  juri»;diction  to 
compel  a  parent  to  support  an  infant  child, 
and  there  is  no  diflfei'ence  between  the  par- 
ents as  to  their  duty  to  maintain  their  off- 
spring. 

Ailing  v.  Ailing,  52  N.  J.  Eq.  92. 

Temporary  alimony  should  never  include 
the  support  of  the  children,  unless  they  be 
of  such  tender  yeaj's  as  necessarily  to  come 
under  the  care  of  the  mother. 

Westerfield  v.  Westerfield,  36  N.  J.  Eq. 
195. 

The  rule  may  be  otherwise  in  regard  to 
permanent  alimony,  if  there  the  support  of 
the  children  which  have  been  made  to  the 
care  of  the  mother  formerly  entered  into  the 
allowance. 

Richmond  v.  Richmond,  2  N.  J.  Eq.  90. 

Messrs.  Alan  H.  Strong  and  Tl&eodora 
Strong  for  respondent. 

« 

Adams,  J.,  delivered  the  opinion  of  the 
court : 

It  will  be  observed  that  the  decree  ap- 
pealed from  awards,  not  permanent  alimony, 
but,  in  the  language  of  the  decree  itself,  "ad- 
ditional alimony  pendente  lite."  A  hus- 
band is  bound  to  support  his  wife,  though 
she  is  separated  from  him,  unless  she  is  in 
fault.  When  in  apparent  good  faith  she 
sues  him  for  a  divorce  or  for  separation,  and 
sets  forth  a  prima  facie  case,  there  is  no  pre- 
sumption that  she  is  in  fault.  She  is  there- 
fore entitled  to  alimony  pendente  lite;  other- 
wise she  will  be  at  her  husband's  mercy. 
But,  on  the  other  hand,  while  the  merits  of 
the  controversy  are  yet  undetermined,  and 
since  it  may  turn  out  that  the  wife  is  in  the 
wrong,  it  is  reasonable  that  the  award  of 
*  alimony  pending  suit  should  be  somewhat 
strictly' limited  to  the  cost  of  litigation,  and 
to  the  support  of  the  wife  and  of  her  depend- 
ent children.  In  Oermond  v.  Oermond,  4 
Paige,  643,  Chancellor  Walworth  said :  "As 
a  general  rule,  to  guard  against  any  abuse 
of  the  privilege  of  the  wife  to  obtain  a  tem- 
porary support  pending  a  suit  for  a  divorce 
or  separation,  and  to  prevent  the  bringing  of 
improper  suits  for  tlie  mere  purpose  of  ob- 
taining a  support  during  a  protracted  litiga- 
tion, the  temporary  alimony  must  be  limited 
to  the  actual  wants  of  the  wife,  until  the  ter- 
mination of  the  suit  in  her  favor  establishes 
th^  fact  that  she  has  been  abused,  and  is  cn- 
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titled  to  a  more  liberal  allowance."  The  dis- 
tinction between  alimony  pending  suit  and 
permanent  alimony,  and  the  nature  of 
the  husband's  obligation  to  furnish  them,  le- 
spectively,  in  proper  cases,  are  well  stated  by 
Vice  Chancellor  Van  Fleet  in  the  following 
passage  extracted  from  the  opinion  in  Wes- 
terfield V.  Westerfield,  36  N.  J.  Eq.  195-197 : 
"There  can  be  no  doubt  that  it  is  the  duty  of 
a  husband  to  support  his  wife.  This  duty 
flows  out  of  the  marriage  contract,  and  doe's 
not  at  all  depend  on  ihe  wife's  means  or  want 
of  means.  The  husband's  duty  is  the  same, 
in  this  respect,  whether  his  wife  has  proper- 
ty or  not.  And  it  is  equally  dear  that  if  the 
husband  refuses  to  perform  this  duty  by 
abandoning  his  wife,  or  separating  himself 
from  her,  and  refusing  or  neglecting  to  main- 
tain and  provide  for  her,  this  court  may  com- 
pel him  to  furnish  suitable  support  and 
maintenance  for  her.  But  the  court  cannot 
give  such  relief  to  the  wife  until  the  hus- 
band has  had  his  day  in  court,  and  been 
afforded  an  opportunity  to  contest  her  proof > 
and  submit  his  own.  An  application  for  ali- 
mony pendente  lite  stands  now  solely  on  the 
ground  of  necessity.  Originally  such  allow- 
ances were  made,  in  divorce  suits,  almost  a-^ 
a  matter  of  course.  At  common  law,  by  th;» 
marriage  contract  the  husband  acquired 
complete  control  over  all  property  owned  by 
his  wife  at  the  time  of  the  marriage,  or 
which  fifhe  might  acquire  during  coverture. 
In  such  a  state  of  affairs,  unless  the  »urt 
required  the  husband  to  support  his  wif»\ 
and  to  furnish  her  with  the  means  of  pros- 
ecuting her  suit  or  defending  his,  she  would 
be  left,  during  the  litigation,  both  destitute 
and  defenseless.  She  was,  therefore,  in  al- 
most all  cases  regarded  as  a  privileged  suit- 
or, who  had  a  right  to  call  upon  her  adver 
sary  for  both  support  and  the  means  re- 
quired to  carry  on  the  litigation  on  her 
part."  The  necessity  spoken  of  by  Vice  Chan- 
cellor Van  Fleet  in  the  above  passage  is  the 
necessity  of  the  wife,  arising  from  her  pe- 
cuniary inability  at  oonunon  law — a  neces- 
sity which,  as  the  learned  vice  chancellor 
proceeded  to  observe,  has  been  much  ameli- 
orated by  the  liberal  modern  rules  as  to  the 
capacity  of  married  women  to  hold  property. 
But  there  is  another  sense  in  which  alimony 
pendente  lite  "stands  solely  on  the  ground 
of  necessity."  For  the  reason  above  stal^l 
by  Chancellor  Walworth,  it  should  include 
only  items  that  are  necessary.  The  word 
"necessary"  is  indeed  to  be  taken  in  a  lib- 
eral sense.  As  Vice  Chancellor  Pitney  hap- 
pily said  in  Ailing  v.  Ailing,  52  N.  J.  Eq.  1>2, 
96:  "Tlie  physical  ability  of  the  child  to 
earn  its  bare  food  and  clothing  is  not  the 
test  or  gauge  in  this  court  of  a  parent  s 
duty  to  support  and  educate  it."  The  ne- 
cessity that  is  the  criterion  of  validity  is  not 
mere  physical  necessity,  but  rather  social 
and  moral  propriety,  having  regard  to  the 
situation  of  the  parties  and  the  fitness  of 
things.  Food,  shelter,  and  clothing  are 
physical  necessities.  In  an  enlightened  com- 
munity the  common  education  of  a  child  is 
a  moral  and  social  necessity.     Professional 


1899. 


STBKITWOLF  v.    idTRBITWOLF. 


845 


training  is  not  a  general  necessity,  but  is  a 
special  advantage.  Whether  a  young  man 
shall  study  a  profession  is  a  question  usually 
determined  for  him  by  his  parents,  espe- 
<*ially  by  his  father,  with  some  reference  to 
the  son's  taste  and  capacity.  It  is  not  well 
for  courts  to  assume  unnecessary  responsi- 
bility in  the  critical  matter  of  choosing  a 
profession,  as  to  which  even  the  persons 
most  deeply  interested  and  best  qualified  to 
judge  are  not  free  from  liability  to  error,  or 
to  stand  in  loco  parentis  before  the  locua  par 
rcntis  has  been  vacated  or  forfeited  by  the 
death,  disability,  or  misconduct  of  the  right- 
ful incumbent.  It  may  be  further  observed 
that  the  courts,  in  determining  the  amount 
-of  alimony,  have  had  regard  to  the  age  and 
earning  capacity  of  the  minor  for  whose  sup- 
port and  education  the  wife  asks  an  allow- 
ance. In  Stiover  v.  SnoveVf  13  N.  J.  Eq.  261, 
it  was  directed  by  Chancellor  Green  that  so 
much  of  an  award  of  permanent  alimony  as 
was  designed  for  the  support  of  a  daughter 
should  cease  when  she  should  reach  the  age 
•of  eighteen.  In  Amos  v.  Amos,  4  N.  J.  Eq. 
171,  Chancellor  William  Pennington  said, 
**Where  children  are  grown  up,  it  is  not 
proper  to  make  an  allowance  on  their  ac- 
<'()unt;"  having  evidently  in  mind  their  ar- 
rival, not  at  legal  majority,  but  at  a  condi- 
tion of  earning  capacity.  Again,  it  is  to  be 
remembered  that  the  courts  are  disposed  to 
recognize  and  enforce  proper  agreements 
inter' partes  touching  the  support  of  a  wife. 
€alame  v.  Calame,  25  N.  J.  Eq.  548.  More- 
over, it  may  be  material  to  inquire  whether 
the  court  has  awarded  to  the  wife  the  cus- 
tody of  the  minor  child  who  lives  with  her, 
and  the  cost  of  whose  support  she  asks  to 
have  included  in  her  award  of  alimony. 
This  is  so,  because,  in  the  case  of  a  grown- 
up child,  the  father's  duty  to  furnish  support 
-and  the  child's  duty  to  render  service  are 
usually  reciprocal. 

Bearing  in  mind  the  general  considera- 
tions above  stated,  the  force  and  authority 
of  which  are  evident,  it  remains  to  examine 
the  facta  of  this  cQ.se,  and  apply  the  appro- 
priate rule.  The  bill  was  filed  by  the  wife 
on  August  17,  1896,  for  a  limited  divorce  on 
the  ground  of  extreme  cruelty.  On  August 
18,  1896,  a  petition  for  alimony  pendente 
lite  was  filed.  On  November  2,  1896,  an  or- 
der was  made  directing  the  payment  of  a 
counsel  fee  and  alimony  at  the  rate  of  $12.50 
per  week.  On  the  same  day  another  or- 
<ler  was  made,  reciting  that  the  defendant 
had  filed  his  petition  praying  for  an  order 
awarding  the  custody  of  said  petitioner's 
son,  August  Streitwolf,  Jr.,  to  him  during 
the  pendency  of  the  suit,  and  that  it  ap- 
peared that  it  would  be  for  th^  benefit  of 
the  infant  that  he  should  be  put  to  school, 
and  that  at  the  school  he  should  not  be 
visited  by  either  parent  during  the  pendency 
of  the  suit,  and  that  the  father  had  ex- 
pressed his  willingness  to  defray  the  ex- 
penAe:^  of  such  disposition  of  the  infant,  and 
directing  that  said  August  Streitwolf,  Jr., 
"be  placed  in  the  Peddle  Institute  at  Hights- 
town,  New  Jersey,  where  he  formerly  had 
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been  at  school,  and  that  sold  petitioner  pay 
the  expenses  of  removing  the  said  August 
Streitwolf,  Jr.,  to  said  institute,  and  his 
expenses  there,  including,  board,  tuition, 
suitable  clothing,  and  petty  cash,  and  that 
he  should  not  ^  visited  by  either  parent 
while  attending  school.  No  order  was  then 
made,  or  has  ever  been  made,  awarding  the 
custody  of  the  son  to  either  parent.  The  boy 
was  sent  to  the  Peddie  Institute  under  this 
order,  but  remained  only  a  short  time.  On 
August  19,  1897,  an  answer  to  the  bill  was 
filed,  and  on  September  3,  1897,  a  replication 
was  filed.  No  testimony  has  been  taken  to 
substantiate  the  allegations  of  the  bill.  On 
October  7,  1897,  the  defendant  obtained  a 
fraudulent  divorce  from  his  wife  in  the  state 
of  North  Dakota,  which,  on  supplemental  bill 
filed  in  this  suit,  has  been  declared  void  by 
the  decree  of  the  court  of  chancery  (41  Atl. 
876),  aifirmed  by  this  court  (43  Atl.  683). 
This  fraudulent  proceeding,  reprehensible  as 
it  is,  throws  no  light  on  the  merits  of  the 
case  made  by  the  complainant's  first  bill. 
The  fact  that  the  defendant  got  a  fraudulent 
divorce  from  his  wife  in  North  Dakota  has 
no  tendency  to  prove  that  he  treated  her 
with  extreme  cruelty  in  New  Jersey.  The 
suit  is  at  issue,  with  no  proofs  taken  on 
either  side,  and  with  no  presumption,  as  to 
that  issue,  for  or  against  either  party.  In 
January,  1897,  the  son,  being  in  his  nine- 
teenth year,  entered  a  law  office,  and  began 
to  attend  the  night  session  of  the  law  school 
of  the  University  of  the  City  of  New  York. 
It  is  said  that  an  application  was  made  to 
the  chancellor  in  the  fall  of  1897  to  increase 
the  alimony  of  the  wife  sufficiently  to  enable 
her  to  pay  the  son's  tuition  in  the  law  school 
for  the  year  then  beginning.  There  is  no 
record  of  such  an  application,  or  of  any  or- 
der for  such  increase  of  alimony.  It  does 
appear  that  the  defendant  paid  $75  towards 
his  son's  expenses  for  that  year.  The  proof 
does  not,  however,  warrant  the  conclusion 
that  the  defendant  then  agreed  or*  consented 
to  educate  his  son  as  a  lawyer.  On  Novem- 
ber 10,  1898,  or  thereabouts,  the  defendant 
was  notified  of  an  application  for  an  order 
requiring  him  to  pay  the  sum  of  $1 35  for  tu- 
ition and  law  books  for  the  law  school  year 
beginning  October  1,  1898.  There  was  no 
petition — merely  a  notice  founded  on  an  af- 
fidavit of  August  Streitwolf,  Jr.  The  appli- 
cation was  not  in  form  for  the  payment  of 
alimony  pendente  lite,  but  was  for  the  pay- 
ment of  the  sum  above  mentioned  for  tuition 
and  books.  The  testimony  of  the  father  and 
son  was  taken  before  Vice  Chancellor  Pitney. 
It  appears  from  the  son's  testimony  that  he 
was  living  with  his  mother,  earning  $4  per 
week  by  work  in  a  law  office,  and  attending 
the  night  classes  in  the  law  school ;  that  his 
mother  boarded  and  clothed  him;  that  his 
father  had  given  him  a  suit  of  clothes  and 
some  money,  and  had  further,  at  some  time 
prior  to  August,  1896,  found  a  place  for  him 
in  a  business  house  in  New  York  city,  which 
the  son  did  not  keep,  as  he  thought  it  too 
hard  for  him.  It  appears  from  the  testi- 
mony of  the  father  that  he  is  strongly  op- 
posed to  his  son's  attendance    on    the    law 
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school,  and  that  he  wants  him  "to  do  some- 
thing practical."  He  mentions  further  de- 
tails of  his  getting  his  son  a  place  in  a  busi- 
ness house.  The  order  applied  for  was,  in 
substance,  granted.  It  is  from  that  order 
that  the  appeal  was  taken.  When  the  order 
was  made  the  son  was  in  his  twentieth  year. 
He  is  now  in  his  twenty-first  year.  His  class 
at  the  law  school  will  graduate  in  the  year 
1900. 

From  this  recital  it  appears  that  the  ap- 
plication to  the  court  of  chancery  was  virtu- 
ally for  an  order  compelling  the  husband, 
against  his  own  judgment,  by  way  of  sujv- 
porting  his  wife  pending  suit,  to  make  a 
grown-up  son  a  lawyer,  and  to  pay  the  ex- 
pense of  his  professionsd  education.    We  do 


not  find  that  the  husband  had  committed 
himself  to  this  course  by  his  own  conduct,  or 
that  he  had  become  bound  to  take  it  by  any 
previous  adjudication.  For  reasons  already 
stated,  we  think  that  the  order  appealed 
from  was  an  undesirable  extension  of  a 
power  that  exists  primarily  for  the  protec- 
tion of  the  wife.  The  son's  ambition  in  the 
direction  of  a  liberal  education  is  in  itself 
commendable,  but  upon  the  facts  now  before 
us,  and  at  this  stage  of  the  suit,  the  father 
cannot  be  forced  to  gratify  that  ambition 
without  making  an  unwise  exception  to  a 
good  rule. 

The  order  is  reversed, 

Dixon  and  Iilppinoott,  JJ.,  dissent. 
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John  HOLM,  Plff.  in  Err., 

V. 

Egbert  JAMIESON. 

(173  111.  295.) 

A  snB.ra,nty  of  tbe  prompt  payment  of 
R  note  is  not  annulled  by  a  Judgment  de- 
claring the  note  void  for  want  of  authority 
in  the  one  who  executed  It,  as  against  one 
who  took  the  note  In  reliance  on  the  guar- 
anty. 

(April  21,  1898.) 

ERROR  to  the  Appellate  Court,  First  Dis- 
trict, to  review  a  judgment  reversing  a 
judgment  of  tho  Superior  0>urt  for  Cook 
Ck>unty  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  a  guaranty  on  a  promis- 
sory note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jamea  Frake  and  B.  "W.  EUla, 
for  plaintiff  in  eiTor: 

The  decree  is  not  res  judicata  as  to  the 
present  plaintiff  and  defendant,  for  the  very 
obvious  reason  that  the  defendant  was  neith- 
er a  party  to  the  chancery  suit,  nor  is  he  in 
privity  with  any  of  the  parties. 

Seated  V.  King,  110  111.  464;  Ohling  v. 
Luitjens,  32  111.  30;  Dunlap  v.  Wilson,  32 
111.  524;  Bigelow,  Estoppel,  3d  ed.  59;  3 
Phill.  Ev.  918. 

Unless  a  person  is  one  of  the  real  or  nomi- 
nal parties  to  the  suit  he  cannot  be  bound  by 
the  decision. 

Freeman,  Judgm.  189,  252;  Black,  Judgm. 
634;  SUrkie,  Ev.  10th  Am.  ed.  97,  note  1; 

I  Bigelow,  Estoppel,  3d  ed.  S4,  59;  Douglass 
V.  Rowland,  24  Wend.  53 ;  Massure  v.  "Sohle, 

II  111.  531 :  Fletcher  v.  Jackson,  23  Vt.  592, 
56  Am.  Dec.  98;  Morris  v.  Lucas,  8  Blackf. 
9 ;  Bissell  v.  Kellogg.  65  N.  Y.  437 ;  Mayhee 
V.  Avery,  18  Johns.  352;  State  Bank  v.  Rob- 
inson, 13  Ark.  214. 

The  defendant  not  being  a  party  to  the 

Note. — As    to   the   effect   of   the   statute   of 
frauds  on  a  guaranty  of  the  contract  of  a  per- 
Bon  under  disability,  see  Brown  v.  Fanners*  & 
M.  Nat.  Bank  (Tez.)  38  L.  R.  A.  859. 
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chancery  suit  its  findings  are  a  nullity  as  to 
him. 

Cutter  V.  Jones,  52  111.  88;  Freeman, 
Judgm.  159:  Edmondson  v.  Montague,  14 
Ala.  378;  1  Greenl.  Ev.  624;  Starkie,  Ev. 
10th  Am.  ed.  97,  note  1;  Bissell  v.  Kellogg, 
Go  N.  Y.  437;  Bigelow,  Estoppel,  98-113; 
Black,  Judgm.  54S;  Bentl^  t.  Cleaveland, 
22  Ala.  821. 

There  is  no  privity  between  the  maimers 
and  the  guarantors  of  a  note. 

Bigelow,  Estoppel,  59,  97;  Pritchard  v. 
Hitchcock,  6  Mann.  &  G.  151 ;  State  Bank  v. 
Robinson,  13  Ark.  220;  Freeman,  Jud^m. 
159. 

The  guaranty  was  aji  adcnowledgment 
that  the  note  was  duly  executed  by  the  mak- 
er, and  the  g^uarantor  is  not  permitted  to- 
aver  against  or  controvert  it. 

Baylies,  Sureties,  21;  Penfield  ▼.  Good- 
rich, 10  Hun,  41 ;  Bigelow,  Bills  &  Note^. 
167,  note  1;  Bigelow,  Estoppel,  453;  Veazi^ 
V.  Willis,  6  Gray,  90;  Remsen  v.  Graves^  41 
N.  Y.  475:  Zabriskie  v.  Cleveland,  C.  d  C. 
R.  Co.  23  How.  381,  16  L.  ed.  488. 

If  a  corporation  made  a  note  which  it  had 
no  legal  power  to  make,  sureties  on  that  note 
would  he  held. 

2  Parsons,  Notes  &  Bills,  244;  Veasie  v. 
Willis,  6  Gray,  90. 

The  guaranty  is  a  primary  and  positive 
undertsScing  that  the  guarantor  will  pay  the 
note  at  maturity. 

Cage  v.  Mechanics'  Nat.  Bank,  79  III.  64; 
Gridiey  v.  Capen,  72  111.  13;  Parkhurst  ▼. 
Vail,  73  111.  347;  Otto  v.  Jackson,  35  111. 
360 ;  J.  Obermann  Breu>ing  Co.  v.  Ohlerking^ 
33  111.  App.  26. 

No  one  can  take  advantage  of  a  decree  who 
is  not  a  party  to  it,  or  else  is  so  in  privity 
with  the  parties  to  the  decree  as  to  be  bound 
by  it. 

Bigelow,  Estoppel,  98,  324;  Gvoynn  t. 
ffamilton.  29  Ala.  236 ;  Bundy  v.  Chowlind, 
22  Ala.  821 :  Edmondson  v.  Montague^  14 
Ala.  370;  Black,  Judsrm,  548;  Mail  v.  Maa^ 
well,  107  111.  559 ;  Soates  ▼.  King,  110  IlL. 
464;  Freeman,  Judgm.  9  313. 
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There  is  no  privity  in  the  sense  in  which 
that  word  is  used  above,  between  the  guaran- 
tors and  the  principal  of  a  note. 

Bigelow,  Estoppd,  138;  Pritchard  v. 
Hitchcock,  6  Mann.  &,  G.  151,  6  Scott  N.  R. 
851;  State  Bank  v.  Robinson,  13  Ark.  220; 
Freeman,  Judgni.  §  313;  QUI  v.  Read,  5  R. 
I.  343,  73  Am.  Dec.  73. 

Their  contract  of  guaranty  implies  a  waj*- 
ranty  that  the  note  guaranteed  is  a  valid 
and  binding  instrument. 

Baylies,  Sureties,  21;  Bigelow,  Bills  & 
Xotes,  167 ;  Story,  Prom.  Notes,  §§  135,  387; 
Edwards.  Bills  A  Notes.  191,  273;  2  Parsons, 
Notes  &  Bills,  25;  Bigelow,  Estoppel,  453; 
Veazie  v.  Willis,  6  Gray,  90;  Retnsen  v. 
Graves,  41  N.  Y.  476,  Erwin  ▼.  Doums,  15 
N.  Y.  575;  Hallifax  v.  Lyle,  3  Exch.  452; 
Burrill  v.  Smith,  7  Pick.  294;  Tumhull  v. 
Bowyer,  40  N.  Y.  460,  100  Am.  Dec.  523; 
Cole  V.  Mann,  62  N.  Y.  1. 

Messrs.  John  A.  Rose  and  Franois  A. 
Riddle  for  defendant  in  eri-or. 

Fl&illips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  May  16,  at  Chicago,  Dlinois,  the  Great 
Western  Wire  Works,  by  E.  B.  Filkins,  treas- 
urer, executed  its  note  for  $1,500,  due  sixty 
days  after  date,  payable  to  itself,  with  6 
per  cent  per  annum  interest  after  maturity, 
with  power  of  confession  and  judgment, 
which  note  was  indorsed: 

Pay  to  the  Central  Trust  and  Savings 
Bank  or  order. 

Great  Western  Wire  Works, 
by  E.  B.  Filkins. 

This  note  came  to  the  hands  of  John  Holm, 
who  brought  suit  on  the  guaranty  indorsed 
thereon,  which  is  as  follows: 

I  hereby  guarantee  the  prompt  payment  of 
tJie  within  note.  E.  A.  Filkins. 

Egbert  Jamieson. 

The  declaration  alleges  that,  upon  the  con- 
sideration that  the  Central  Trust  &  Savings 
Bank  would  discount  the  note  if  the  defend* 
ants  would  guarantee  the  prompt  payment 
thereof,  the  defendants,  for  the  consideration 
aforesaid,  did  guarantee  the  payment  of  the 
same  to  the  Central  Trust  &  Savings  Bank. 
That  bank,  relying  upon  the  guaranty  of  the 
defendants,  discounted  the  note  for  the  mak- 
er. After  the  guaranty  of  the  note  by  Fil- 
kine  and  Jamieson,  and  its  indorsement  to 
the  Central  Trust  &  Savings  Bank,  that 
bank  made  a  second  indorsement  thereon,  as 
follows : 

Pay  to  John  Holm  or  order. 

Central  Trust  and  Savings  Bank, 

by  W.  A.  Paulsen. 

John  Holm  having  brought  suit  on  the 
guaranty  indorsed  on  said  note,  against  Eg- 
bert Jamieson,  one  of  the  guarantors,  the  lat- 
ter appeared,  and  filed  a  plea  of  general  is- 
sue and  a  special  plea,  in  which  it  was  set 
forth  that  William  Hollaod,  Merchant  &  Co. 
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(a  corporation),  and  other  ^corporations  and. 
individuals  filed  their  bill  of  complaint 
against  the  Great  Western  Wire  Works, 
Sadie  H.  Filkins,  Edward  A.  Filkins,  John. 
Holm,  Charles  B.  Morrow,  and  Edward  B. 
Filkins,  in  which  it  was  averred  that  a  note 
held  by  John  Holm  and  numerous  other 
notes  similarly  executed  were  fraudulent 
and  void  because  of  the  fact  that  there  was 
no  authority  m  the  treasurer  to  execute  the 
same,  and  asking  the  cancelation  of  the  judg- 
ment heretofore  entered  on  said  note  of  John 
Holm,  and  that  said  notes  be  declared  fraud- 
ulent and  void,  and  be  canceled  and  surren- 
dered, and  that  judgment  entei*ed  upon  the- 
said  notes  so  executed  be  vacated  and  an- 
nulled. A  decree  was  entered  on  the  hear- 
ing, in  accordance  with  the  prayer  of  the 
bill,  and  these  facts  by  the  special  pleii  are 
averred.  It  is  therein  further  averred  that 
the  contract  of  guaranty  was  written  on  pa- 
per 001  which  said  fraudulent  and  void  prom- 
issory note  was  written,  without  any  other 
or  different  consideration  th^  the  consid- 
eration for  the  said  promissory  note,  which< 
promissory  note  was  declared  to  be  fraudu- 
lent and  void,  and  decreed  to  be  canceled, 
and  the  plea  further  averred  that  said  decree 
was  in  full  force.  To  this  special  plea  a  de- 
murrer was  interposed,  and  a  stipulation  en- 
tered into  by  the  parties  to  the  declaration, 
by  which  it  was  agreed  that  the  said  special 
plea  of  Jamieson  should  be  adopted  as  the 
plea  of  Filkins,  and  tliat  the  plaintiff  will 
stand  by  his  demurrer  to  his  special  plea, 
and,  if  the  demurrer  is  overruled,  the  judg- 
ment to  go  for  the  defendants,  and  that  the 
defendants  agree  to  stand  by  their  special 
plea,  and,  if  the  demurrer  thereto  is  sus- 
tained, the  judgment  shall  be  entered  for  the 
plaintiff,  and  the  plea  of  general  issue  be- 
withdrawn.  The  trial  court  sustaineil  the 
demurrer  to  the  special  plea,  and  entered 
judgmemt  for  the'  plaintiff,  to  which  excep- 
tion was  taken;  and  on  appeal  to  the  appel- 
late court  for  the  first  district  that  judg- 
ment was  reversed,  and  judgment  entered  in 
the  appellate  court  for  the  defendants,  from 
which  this  appeal  is  prosecuted. 

It  is  insisted,  first,  by  the  appellant,  that 
the  decree  set  up  in  the  plea  by  which  the- 
note  on  which  the  guaranty  was  indorsed, 
and  which  was  the  basis  of  this  action,  was 
declared  void,  was  not  res  judicata  as  to  the 
dcfendojit  Jamieson,  who  was  not  a  party 
thereto,  and  that  that  decree  would  be  no 
bar  to  the  prosecution  of  the  suit  on  the 
guaranty  indorsed  on  the  note.  The  conten- 
tion of  appellee  is  that,  as  there  is  no  debt  or 
obligation  due  and  owing  to  the  appellant 
from  the  maker  of  the  note,  there  is  nothing 
due  and  owing  to  the  plaintiff  from  the  guar- 
antors of  the  note ;  that  as  the  maker  of  the 
note  has  been  released  and  discharged  by  rea- 
son of  the  decree,  and  the  guarantors*^  have 
been  deprived  of  their  right  of  action  over  or 
subrogation  as  against  the  maker,  there  can 
be  no  liability  as  against  the  guarantors. 
The  note  of  the  Great  Western  Wire  Works 
having  been  executed  by  one  without  author- 
ity to  execute  such  a  note,  as  found  in  the 
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decree  set  up  in  the  plea,  by  that  decree  the 
note  was  declared  for  that  reason  fraudulent 
And  void.  To  the  proceeding  by  which  this 
decree  was  so  entered,  the  appellant,  John 
Holm,  was  a  party,  but  the  appellee  Egbert 
-Jamieson  was  not  amde  a  party  thereto. 
We  do  not  deem  it  necessary  to  enter  into  an 
•extended  discussion  of  the  question  as  to  the 
•eflfect  of  the  decree  on  parties  and  privies, 
and  as  to  its  being  of  no  effect  in  binding 
persons  who  wei*e  not  parties  to  the  proceed- 
ing. The  mate-rial  question  in  this  case  to  be 
determined  is:  What  is  the  effect  of  the 
contract  entered  into  by  the  defendants  in 
guaranteeing  payment  of  the  note  in  the  lan- 
guage they  did,  and  how  is  that  guaranty 
affected  by  a  decree  declaring  the  note  itself 
on  which  the  guaranty  was  written,  and  the 
payment  of  which  was  so  guaranteed,  void. 
Tho  language  used  in  this  guaranty,  "I  here- 
hy  guarantee  the  prompt  payment  of  the 
within  note,*'  by  its  terms  fixed  the  time  at 
which  the  payment  was  to  be  made  as  of  the 
date  of  the  nmturity  of  the  note ;  and,  if  the 
payment  is  not  made  by  the  maker  within 
the  time  fixed  in  the  note,  there  is  a  breach 
•of  the  guaranty  on  which  a  lisibility  exists, 
regardless  of  the  fact  that  no  steps  have  been 
taken  against  the  principal.  Gridley  v.  Ca- 
pen,  72  111.  11;  Qagc  v.  Mechanics'  Nat. 
Bank,  79  111.  62.  A  diffei'ent  rule  exists 
when  a  defense  is  made  to  a  note  by  reason 
of  payment  or  a  proper  eet-off.  In  such  case 
a  defense  exists  to  the  guarajitor  to  the  same 
extent  as  to  the  maker.  A  guarantor  may 
miike  a  contract  which  is  collateral,  or  one 
which  is  independent.  This  guaranty  was 
an  absolute  undertaking  that  the  maker 
would  pay  the  note  when  due,  and  by  the 
default  of  the  principal  an  immediate  liabil- 
ity existed.  The  undertaking  of  the  guar- 
antor wa-s  an  independent  contract,  not  rest- 
ing on  a  necessity  to  exhaust  a  remedy 
against  the  maker;  but,  by  the  terms  used 
in  the  guaranty,  it  was  an  undertaking  to 
every  subsequent  holder  that  the  instrument 
guaranteed  was  perfectly  valid.  By  a  guar- 
anty of  this  character,  the  guarantor  under- 
takes to  every  subsequent  holder  that  the 
names  of  the  maker  and  previous  indorsers 
are  really  in  the  handwi'iting  of  those  to 
whom  they  respectively  purport  to  belong; 
and  this  is  carried  to  the  extent  that,  where 
a  promise  has  been  written  upon  the  note 
itself,  a  person  guaranteeing  the  payment  of 
that  note  is  bound,  even  though  the  names 
of  prior  parties,  or  .some  one  of  them,  were 
in  fact  forged.  Veazie  v.  Willis^  6  Gray,  90. 
And  it  has  been  held  that  where  a  party  to 
a  certificate  of  deposit  transferred  it  to  an- 
other, who  liad  no  connection  with,  and  was 
ignorant  of  the  circumstances  attending  its 
origin,  with  the  guaranty  of  the  payment 
thei^eof,  the  guarantor  was  liable  for  the 
amount  of  the  certificate,  although  it  was 
void  for  matter  dehors  its  face;  and  the 
court  said  the  guaranty  was,  in  effect,  the 
representation  that  the  instrument  or  claim 
was  perfectly  valid,  as  well  as  a  promise  to 
pay  it.     Purdy  v.  Peters,  35  Barb.  239. 

Under  the  terms  of  this  declaration,  the 
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guaranty  ol  the  payment  of  the  note  by  the 
signers  to  that  guaranty  was  a  condition 
precedent  to  its  purchase  by  the  Central 
Trust  &  Sa.vings  Bank,  and  it  is  further 
averred  that  its  acceptance  by  that  bank  was 
because  of  its  reliance  on  the  guaranty.  The 
contract  thus  made  by  the  guarantors  of  the 
note  was  a  promise  as  to  its  l^ality,  and  a 
liability  which  was  not  dependent  on  the 
prosecution  of  a  suit  against  the  maker  of 
the  note,  nor  dependent  on  the  validity  or 
legality  of  the  note.  If  the  liability  oC  a 
guarantor  of  commercial  paper  were  depend- 
ent on  extraneous  circumstances  not  appear- 
ing on  or  suggested  by  the  face  of  the  in- 
strument, and  such  guaranty  might  be  ren- 
dered invalid  because  of  fraud,  forgery,  or 
other  circumstances  that  might  be  set  up  as 
between  the  maker  and  the  acceptor  of  the 
paper,  it  would  practically  destroy  the  value 
of  commercial  paper,  and  unsetUe  busing 
transactions,  to  the  great  detriment  of  pub- 
lic interests.  The  guaranty  is  a  contract  by 
which  the  validity  of  the  instrument  is  rcp- 
r&««ented,  and  is  binding  on  the  guarantor  to 
the  full  effect  of  such  representation.  Such 
being  the  case,  the  fact  that  the  Western 
Wire  Works,  whose  name  was  appended  to 
the  note,  was  placed  there  by  the  treasurer 
without  authority,  thereby  rendering  its  ex- 
ecution, as  against  the  maker,  invalid,  did 
not  change  the  liability  of  the  guarantor  on 
his  contract,  becausre  its  effect — the  effect  of 
the  contract  of  the  guarantor — was  to  repre- 
sent the  note  as  valid  and  binding.  Such 
liability  existing  by  reason  of  the  guarsmty 
was  not  defeated  because  of  the  want  of  au- 
thority of  the  maker  of  the  note  to  sign  tJie 
name  of  the  corporation.  The  decree  entered 
declaring  the  note  fraudulent  and  void  be- 
cause of  the  want  of  authority  in  the  treav 
urer  to  sign  the  name  of  the  corporation 
thereto  did  not  constitute  a  defense  in  favor 
of  the  guarantors,  and  the  plea  was  bad.  The 
demurrer  was  properly  sustained  by  the 
trial  court.  It  was  error  in  the  appellate 
court  to  reverse  the  same. 

The  judgment  of  the  Superior  Court  of 
Cook  County  is  affirmed,  and  that  of  the  Ap- 
pellate Court  for  the  First  District  is  re- 
versed. 


City  oi  CHICAGO,  Appt., 
r. 

MANHArrAN    CEMENT   COMPAmr. 

(178  III.  872.) 

1.  A  statute  compellimflr  a  county  to 
pay  tUree  foartliB  of  the  valve  of 
property  destroyed  by  a  mob  or  riot, 
irrespective  of  ability  or  exercise  of  diligence 

Note. — As  to  liability  for  property  destroyed 
by  mob,  see  note  to  Glanfortone  v.  New  Orleana 
(C.  C.  E.  D.  La)  24  L.  R.  A.  592. 

As  to  liability  of  city  for  killing  of  peraoB 
by  mob,  see  New  Orleans  v.  Abagnatto  (C.  C 
App.  5th  C.)  26  L.  R.  A.  320. 

As  to  liability  of  county  for  lynching,  see  also 
Brown  v.  Orangeburg  County  (S.  C.)  44  L.  B. 
A.  734. 
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to  protect  the  property,  t«  a  police  regula- 
tion for  the  better  goTernment  of  the  state, 
which  does  not  violate  Const,  art.  9,  H  9,  10, 
prohibiting  statutes  to  impose  taxes  upon 
municipal  corporations  for  corporate  pur- 
poses. 
.2.  A  debt  !■  mot  created  agrRlnat  a 
county*  within  the  meaning  of  Const,  art. 
9,  i  12,  by  a  statute  malciug  the  county  lia- 
ble to  owners  for  property  destroyed  by  mobs 
«nd  riots. 

(February  17,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Cook  County 
in  favor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liable  for  property  destroyed 
by  a  mob.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cl&arlea  S.  Thornton  and 
Thomas  J.  Sntherland  for  appellant 

Messrs,  J.  J.  Brooks  and  C.  V.  Gwin, 
with  Mr.  George  Willard,  for  appellee: 

Our  appellate  court  has  expressly  ap- 
proved the  act  in  question. 

Spring  Valley  Coal  Co,  v.  Spring  Valley, 
<J5  111.  App.  571. 

Legislative  acts  having  the  same  purport 
as  the  one  in  question  and  under  Constitu- 
tions similar  to  our  own  have  been  held  valid 
in  several  of  the  states. 

Underhill  v.  Manchester,  45  N.  H.  214; 
€hadbourne  v.  "Sew  Castle,  48  N.  H.  196; 
Darlington  v.  "New  York,  31  N.  Y.  164,  88 
Am.  Dec.  248 ;  Brightman  v.  Bristol,  65  Me. 
426,  20  Am.  Rep.  711;  Re  Pennsylvania  Hall, 
.)  Pa.  204;  Allegheny  County  v.  (Hbson,  90 
Pa.  397,  35  Am.  Rep.  670;  Atchison v.Ttoine, 
0  Kan.  350 ;  Clear  Lake  Waterworks  v.  Lake 
County,  45  Cal.  90;  Williams  v.  New  Or- 
leans, 23  La.  507;  Folsom  Bros.  v.  New  Or- 
leans, 28  La.  Ann.  936. 

The  doctrine  of  the  state  courts  in  such 
cases  has  received  the  approval  of  the  Fed- 
•cral  Supreme  Court. 

Louisiana  ex  rel.  Folsom  v.  New  Orleans, 
109  U.  S.  285,  27  L.  ed.  936. 

Also  of  the  Fedei'al  circuit  court. 

Pennsylvania  Co,  v.  Chicago,  81  Fed.  Rep. 
:317. 

The  general  assembly  itself,  it  may  be  as- 
sumed, has  full  power  to  do  whatever  is  nec- 
essary to  keep  the  peace  and  insure  domestic 
tranquillity. 

Cooley,  Const.  Lim.  6th  ed.  275. 

The  powers,  duties,  and  liabilities  of  mu- 
nicipal corporatioiifi,  unless  restrained  by 
constitutional  limitation,  are  wholly  under 
the  control  of  the  legislature,  and  the  legis- 
lature has  the  right  to  impose  the  support  of 
paupers  on  counties,  cities,  incorporated  vil- 
lages or  townships  as  it  may  choose,  this  be- 
ing a  proper  exercise  of  the  police  power  of 
the  state. 

Fox  V.  Kendall,  97  111.  72. 

The  city  cannot  raise  the  question  as  to 
whether  it  is  already  indebted  to  an  amount 
in  excess  of  the  constitutional  limitation. 

Bloomington  v.  Perdue,  99  111.  329;  Mar- 
ion County  V.  Lear,  108  111.  343;  Harris  v. 
Whiteside  County  Supers.  105  111.  445;  East 
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St.  Louis  V.  People  ex  rel.  Gundlach,  6  111. 
App.  76,  124  111.  655. 

The  elements  of  such  legislative  enact- 
ments are  not  new.  They  are  found  in  the 
old  English  law,  which  made  the  hundred 
responsible  for  robberies. 

Spring  Valley  Coal  Co.  v.  Spring  Valley, 
65  111.  App.  571;  Ratcliffe  v.  Eden,  2  Cowp. 
485;  Wilmot  v.  Horton,  cited  in  Hyde  v,  Co- 
gan,  2  Dougl.  699. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court : 

Appellee  brought  its  action  on  the  case, 
in  the  circuit  court  of  Cook  county,  against 
the  city  of  Chicago,  to  recover  three  fourths 
of  the  value  of  a  quantity  of  cement  alleged 
to  have  been  destroyed  in  consequence  of  a 
mob  or  riot  in  the  city  July  6,  1894.  By 
agreement  of  parties^  a  jury  wa«  waived, 
and  both  matters  of  law  and  fact  were  tried 
by  the  court.  The  finding  being  for  the 
plaintiff,  judgment  was  rendered  in  its  favor 
for  $150  and  costs  of  the  suit.  The  city 
prosecutes  this  appeal. 

The  action  is  based  upon  the  statute  en- 
titled "An  Act  to  Indemnify  the  Owners  of 
Property  for  Damages  Occasioned  by  Mobs 
and  Riots,"  in  force  July  1,  1887.  Laws 
1887,  p.  237.  The  1st  section  of  that  act 
provides  "that  whenever  any  building,  or 
other  real  or  personal  property  except  prop- 
erty in  transit,  shall  be  destroyed  or  injured 
in  consequence  of  any  mob  or  riot  composed 
of  twelve  or  more  persons,  the  city,  or  if  not 
in  tihe  city,  then  the  county  in  whidi  such 
property  was  destroyed,  shall  be  liable  to  an 
action  by  or  in  behalf  of  the  party  whose 
property  was  thus  destroyed  or  injured,  for 
three  fourths  of  the  damages  sustained  by 
reason  thereof."  Section  2  authorizes  the 
bringing  of  a  suit  in  any  appropriate  form 
of  action,  and  provides  that  "whenever  any 
final  judgment  shall  be  secured  against  any 
such  city  or  county  in  any  such  action,  the 
same  shall  be  paid  in  due  course,  as  in  case 
of  other  judgments."  By  §  3  no  recovery 
can  be  had  if  the  loss  is  the  result  of  the 
carelessness,  neglect,  or  wrongful  act  of  the 
plaintiff,  nor  unless  such  party  shall  have 
used  aU  reasonable  diligence  to  prevent  the 
loss.  Section  4  preserves  the  right  of  action 
against  the  parties  engaged  in  the  mob  or 
riot,  or  in  any  manner  participating  in  the 
same,  and  gives  the  city  or  county  paying 
the  damages  a  lien  upon  any  judgment  eo 
obtained  against  such  individual.  Section  5 
gives  the  city  or  county  an  action  over 
against  any  person  or  persons  engaged  or  in 
any  manner  participating  in  the  mob  or  riot. 
By  §  6  no  action  shall  be  maintained  under 
the  act  unless  notice  of  the  claim  shall  have 
been  given  within  thirty  days,  and  the  action 
brought  within  twelve  months  after  the  loss 
or  damage  occurred. 

Plaintiff  by  ite  declaration  alleged  all  the 
facts  made  necessary  by  these  several  sec- 
tions to  entitle  it  to  recover.  The  trial  was 
upon  a  stipulation  of  facts  between  the  par- 
ties, by  which  the  defendant  agreed  that  all 
the  facts  allejjed  in  the  declaration  were  true. 
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and  the  plaintiff,  on  its  part,  admitted  that 
at  the  time  of  the  destruction  of  the  prop- 
erty the  city  was  indebted  beyond  the  consti- 
tutional limit  of  5  per  centum  on  the  value 
of  its  taxable  property,  and  could  lawfully 
obtain  no  funds  for  employing  more  firemen 
or  policemen,  or  which  could  be  expended 
for  the  purpose  of  protecting  the  plaintiff's 
property;  that  the  funds  which  it  had  or 
could  obtain  were  expended  for  the  neces- 
sary running  expenses  of  the  city  govern- 
ment, including  the  maintenance  of  the  po- 
lice and  fire  departments;  also  that,  at  the 
time  of  the  destruction  of  the  property,  mar- 
shals appointed  by  the  circuit  court  of  the 
United  States,  and  soldiers  of  the  regular 
army  and  state  militia,  were  present,  en- 
gaged in  protecting  all  public  and  private 
property  within  the  city;  that  the  city  has 
now,  aiid  had  at  the  time  of  the  destructioin 
of  said  property,  no  funds  which,  under  the 
Constitution  and  laws  of  the  state,  can  be 
used  to  pay  a  judgment  in  the  action,  if  one 
should  he  rendered  against  it. 

The  only  question  at  issue  upon  the  trial 
was  the  constitutionality  of  the  statute  de- 
clared upon,  and  the  court,  in  its  rulings  up- 
on propositions  of  law  submitted  by  coun- 
sel for  the  respective  parties,  decided  in 
favor  of  the  validity  of  the  act.  The  cor- 
rectness of  that  ruling  is  the  only  point  pre- 
sented for  our  decision. 

Statutes  similar  to  ours  have  been  in  force 
in  England,  as  well  as  in  several  of  the  states 
in  this  country,  for  many  years,  and  have 
uniformly  been  upheld  by  the  courts.  The 
constitutional  right  of  legislatures  to  enact 
such  laws,  under  our  form  of  government, 
has  been  frequently  challenged  in  courts  of 
last  resort,  and  our  attention  is  called  to  no 
case  denying  that  authority.  The  principle 
upon  which  these  laws  are  held  to  be  within 
the  general  scope  of  legislative  power  is 
stat^  in  Allegheny  County  v.  Oihson,  90 
Pa.  397,  36  Am.  Rep.  670,  as  follows:  Speak- 
ing of  the  course  of  the  ancient  English  law 
of  the  subject,  it  is  said:  "Formerly,  as  we 
have  seen,  a  person  robbed  had  his  remedy 
against  any  inhabitant  of  the  hundred ;  that 
is  to  say,  the  inhabitants  were  jointly  and 
severally  liable.  Then  the  law  was  so 
changed  that  damages  recovered  against  an 
individual  could  be  assessed  against  all  the 
inhabitants,  so  as  to  compel  contribution. 
Afterwards  it  was  still  further  modified  so 
as  to  give  the  right  of  action  against  the 
hundred.  The  principle  upon  which  this  leg- 
islation rested  was  that  every  political  sub- 
division of  the  state  should  be  responsible 
for  the  public  peace  and  the  preservation  of 
private  property;  and  that  this  end  could  be 
best  subserved  by  making  each  individual 
member  of  the  community  surety  for  the 
good  behavior  of  his  neighbor  and  for  that  of 
each  stranger  temporarfiy  sojourning  among 
them.  The  effect  was  to  make  each  citizen 
a  detective,  and  on  the  alert  to  prevent,  as 
well  as  to  detect  and  punish,  crime.  .  .  . 
It  was  evidently  a  police  regulation,  based 
upon  grounds  of  public  policy,  and  enforced 
without  regard  to  the  hardships  of  particu- 
lar cases."  And  referring  to  the  Pennsyl- 
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vania  act,  which  is  very  similar  to  that  under 
consideration,  it  is  further  said:  "Oar  act 
of  1841  is  also  a  police  regulation,  and  rests 
upon  like  grounds  of  policy.  Under  our  po- 
litical system  the  state  grants  a  portion  of 
its  sovereignty  to  certain  municipalities.  It 
clothes  them  with  certain  of  its  powers,  and 
exacts  from  them  in  return  the  performance 
of  certain  duties.  Among  the  powers  granted 
is  that  of  maintaining  a  police  forcou  Among 
the  duties  exacted  is  that  of  preserving  the 
public  peace.  There  is  an  implied  contract 
between  the  state  and  every  municipality 
upon  which  it  bestows  a  portion  of  its  sov- 
ereignty, that  fiuch  municipality  shall  pre- 
serve the  public  peace  and  maintain  good  or- 
der within  its  borders.  The  state  lends  its 
aid  when  the  local  authorities  are  overborne, 
and  a  call  for  assistance  is  made  in  the  man- 
ner pointed  out  by  law.  But  it  is  entirely 
within  the  power  of  the  sovereign  to  make 
such  communities  responsible  for  the  preser- 
vation of  order.  The  privileges  conferred 
must  be  taken  with  such  burdens  as  the  law- 
making power  chooses  to  annex  thereto. 

In  Darlington  y.  New  York,  31  N.  Y.  164, 
88  Am.  Dec.  248,  the  court  of  appeals,  having 
under  consideration  the  statute  of  that  state, 
passed  in  1855,  making  counties  and  cities 
liable  for  property  destroyed  in  consequence 
of  mobs,  said:  "It  cannot  i>e  doubtcMl  but 
that  the  general  purposes  of  the  law  are 
within  the  scope  of  legislative  authority. 
The  legislature  has  plenary  power  in  re- 
spect to  all  subjects  of  civil  government. 
which  they  are  not  prohibited  from  exercis- 
ing by  the  Constitution  of  the  United  States, 
or  by  some  provision  or  arrangement  of  the 
Ck>nstitution  of  this  state.  This  act  proposes 
to  subject  the  people  of  the  several  local  di- 
visions of  the  state,  consisting  of  counties 
and  cities^  to  the  payment  of  any  damages 
to  property  in  consequence  of  any  riot  or 
mob  within  the  county  or  city.  The  policy 
on  which  the  act  is  framed  may  be  supposed 
to  be  to  make  good,  at  the  public  expense,  the 
losses  of  those  who  may  be  so  unfortunate 
as  without  their  own  fault  to  be  injured  in 
their  property  by  acts  of  lawless  violence  of 
a  particular  kind  which  it  is  the  general 
duty  of  the  government  to  prevent;  and 
further,  and  principally  we  may  suppose,  to 
make  it  the  interest  of  every  person  liable 
to  contribute  to  the  public  expense  to  dis- 
courage lawlessness  and  violence,  and  main- 
tain the  empire  of  the  laws  established  to 
preserve  public  quiet  and  social  order.  Th«e 
ends  are  plainly  within  the  purposes  of  civil 
government,  and,  indeed,  it  is  to  maintain 
them  that  governments  are  instituted,  and 
the  means  provided  by  this  act  seem  to  be 
reasonably  adapted  to  the  purposes  in  view." 

Except  that  of  the  state  of  Maryland,  all 
of  the  statutes  of  this  character,  so  far  as  we 
can  ascertain,  like  our  own,  fix  the  liainlitr 
of  the  municipality  without  reference  to  its 
ability  or  exercise  of  diligence  to  prevent  the 
destruction,  and  that  feature  has  not  been 
considered  by  any  of  the  courts  passing  upon 
the  question,  as  an  objection  to  their  valid- 
ity.    In  Allegheny  County  v.  CHhwm,  90  Pa. 
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397,  36  Am.  Rep.  670,  it  was  said:  "It  may 
seem  a  harsh  rule  to  hold  a  community  re- 
sponsible for  the  effects  of  mob  violence, 
which  apparently,  at  least,  they  had  no 
power  to  prevent;  yet  not  more  so  than  to 
hold  every  inhabitant  of  the  English  hundred 
liable  for  a  robbery  of  which  he  knew  noth- 
ing, and  had  no  means  of  arresting.  In  both 
cases  it  is  a  police  regulation.  It  m  based 
upon  the  theory  that,  with  proper  vigilance, 
the  act  mieht  and  ought  to  have  been  pre- 
vented." The  following  authorities  either 
directly  pass  upon  and  sustain  like  statutes, 
or  recognize  their  validity  and  give  force  to 
them:  2  Dill.  Mun.  Corp.  §  959;  Davidson 
V.  New  York,  27  How.  Pr.  342;  Luke  v. 
Brooklyn,  43  Barb.  54;  Re  Pennaylvama 
Hall,  5  Pa.  204 ;  Underhill  v.  Manchester,  15 
N.  H.  214;  Williams  v.  New  Orleans,  23  La. 
Ann.  507 ;  Ohadhoume  v.  Newcastle,  48  N.  U. 
196;  Atchison  v.  Twine,  9  Kan.  350;  Bright- 
man  V.  Bristol,  65  Me.  426,  20  Am.  Rep.  711 ; 
Clear  Lake  Waterworks  Co,  v.  Lake  County, 
45  Cal.  90. 

In  Marion  County  v.  Lear,  108  111.  343,  the 
question  being  as  to  the  constitutionality  of 
the  statute  requiring  counties  to  pay  sher- 
iffs' fees  in  criminal  cases  where  the  defend- 
ants are  acquitted,  and  to  make  up  any  de- 
ficiency in  their  salaries,  we  said,  after  hold- 
ing that  the  passage  of  the  law  was  an  ex- 
ercise of  the  police  power  (p.  349)  :  "Whether 
the  burden  of  enforcing  police  regulations, 
in  the  absence  of  express  constitutional  re- 
striction— and  none  such  is  here  dadmed — 
shall  be  borne  by  the  state  at  large,  or  be  de- 
volved upon  the  local  municipalities,  is  a 
mere  question  of  public  policy,  upon  which 
the  determination  of  the  general  assembly 
is  conclusive.  A  county  is  a  public  corpora- 
tion, which  exists  only  for  public  purposes 
connected  with  the  administration  of  the 
state  government,  and  it  and  its  revenues  are 
alike,  where  no  express  constitutional  re- 
striction is  found  to  the  contrary,  subject  to 
legislative  control."  See  also  Harris  v.  White- 
side County  Supers.  105  111.  445. 

But  counsel  for  the  city  assert  that  in 
none  of  the  authorities  cited  as  upholding 
the  constitutionality  of  these  mob  or  riot 
statutes  were  constitutional  provisions  in 
force  like  thoee  contained  in  our  Constitu- 
tion of  1870.  It  is  not  and  cannot  be  denied 
that  the  legislature  of  this  state  has  full 
power  to  enact  all  laws  pertaining  to  the 
civil  government  of  the  state,  not  prohibited 
by  the  Federal  or  state  Constitutions.  The 
Constitution  itself  confers  that  power,  and, 
as  said  in  Firemen's  Benev.  Asso,  v.  Louns- 
hury,  21  111.  511,  74  Am.  Dec.  115  (speaking 
of  the  Constirtution  of  1848,  similar  in  that 
regard  to  our  present  Constitution)  :  "The 
general  grant  of  legislative  power  found  in 
the  Constitution  confers  upon  the  general  as- 
sembly all  legislative  power,  and  authorizes 
the  lawmakers  to  pass  any  laws  and  do  any 
acts  which  are  embraced  in  the  broad  and 
general  word  'legislation*  as  known  and  de- 
fined in  the  English  language,"  etc.  "The 
question  of  legislative  power,  and  its  extent, 
depends  on  tl^  limitations  contained  in  the 
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Constitution.  When  a  state  is  created  it  is 
invested  with  complete  sovereign  power,  un- 
less restricted  by  constitutional  limitation." 
"By  §  1,  art.  4,  of  our  Constitution,  full,  un- 
limited and  uncomtroUed  legislative  power 
is  conferred  and  may  be  exercised,  unless 
limited  by  other  provisions  of  that  instru- 
ment or  by  the  Federal  Constitution."  Har- 
ris V.  Whiteside  County  Supers.  105  111.  445. 

It  is  not  claimed  that  the  statute  in  ques- 
tion is  in  any  way  violative  of  the  Constitu- 
tion of  the  United  States.  The  question, 
then,  mu£rt  be.  Has  the  city,  by  its  counsel, 
succeeded  in  poiniting  out  any  provision  of 
the  Constitution  of  this  state  which  resrtricts, 
limits,  or  prohibits  the  enactment  of  this 
law?  The  attempt  to  do  so  is  by  setting  up 
the  following  sections  of  article  9,  and  the 
separate  section  prohibiting  donations  by 
municipal  corporations  to  private  corpora- 
tions.    These  sections  are  as  follows: 

"Sec.  9.  The  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns, 
and  villages  with  power  to  make  local  im- 
provements by  special  assessment  or  by  spe- 
cial taxation  of  contiguous  property,  or  oth- 
erwise. For  all  other  corporate  purposes, 
all  municipal  corporations  may  be  vested 
with  authority  to  assess  and  collect  taxes; 
but  such  taxes  shall  be  uniform  in  respect  to 
persons  and  property  within  the  jurisdiction 
of  the  body  imposing  the  same. 

"Sec.  10.  The  general  assembly  shall  not 
impose  taxes  upon  municipal  corporations, 
or  the  inhabitaiits  or  property  thereof,  lor 
corporate  purposes,  and  «hall  require  that 
all  the  taxable  property  within  the  limits  of 
municipal  corporations  shall  be  taxed  for  the 
payment  of  debts  contracted  under  author- 
ity of  law,  such  taxes  to  be  uniform  in  re- 
spect to  persons  and  property  within  the  ju- 
risdiction of  the  body  imposing  the  same. 
Private  property  shall  not  be  liable  to  be 
taken  or  sold  for  the  payment  of  the  corpo- 
rate debts  of  a  municipal  corporation." 

"Sec.  12.  No  county,  city,  township,  school 
district,  or  other  municipal  corporation  shall 
be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount,  includ- 
ing existing  indebtedness,  in  the  aggregate 
exceeding  5  per  centum  on  the  valuation  of 
the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previous  to  the  incurring  of 
such  indebtedness." 

Separate  section:  "No  county,  city,  town, 
township,  or  other  municipality  sh«dl  ever 
become  subscriber  to  the  capital  atoock  of  any 
railroad  or  private  corporation,  or  make  do- 
nation to  or  loan  its  credit  in  aid  of  such  cor- 
poration." 

Counsel  for  the  city  say  in  their  argimient 
(meaning,  no  doubt,  §§  9,  and  10)  :  "These 
sections  prohibit  any  increase  of  indebted- 
ness of  cities,  direct  or  indirect,  present,  fu- 
ture, or  contingent,  by  or  through  any  subse- 
quent legislation,  and,  to  be  specific,  prohib- 
it any  legislation  which  shall  directly  im- 
pose a  debt,  or  create  a  condition  of  affairs 
which  will  be  likely  to  produce  a  debt, — 
thus  prohibiting  the  legislature  from  accom- 
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pli&hing  the  result  by  indirect  methods 
which  it  is  in  terms  prohibited  from  doing  by 
direct  provisions.  I*n  other  words,  the  legis- 
lature is  prohibited  by  these  sec^tions  of  the 
Constitution  from  enacting  any  law  which 
»hall,  in  and  of  itself,  provide  or  create  a 
present  debt,  or  put  into  existence  or  motion 
any  condition  of  affairs  which  will  render  it 
possible  or  probable  that  a  municipal  debt 
may  thereby  be  created ;  such  a  law  being  in 
contravention  alike  both  of  the  terms  and  of 
the  spirit  of  the  Constitution."  If  this  prop- 
osition had  been  limited  to  indebtedness 
for  "local  or  corporate  purposes,"  within  the 
proper  meaning  of  the  term,  it  might,  at 
least  for  the  purposes  of  this  decision,  be 
conceded.  In  Marshall  v.  Silliman,  61  111. 
218,  the  question  "wliether  the  legislature 
can  create  a  debt  against  a  municipal  corpo- 
ration for  municipal  purposes,  and  subject 
it  to  a  tax  for  its  payment,  without  its  con- 
sent," was  disposed  of  in  the  following  lan- 
guage: "Our  new  Constitution  expressly 
prohibits  this  for  the  future,  and  the  deci- 
sions of  this  court  substantially  hold  that  it 
could  not  be  done  under  the  Constitution  of 
1848"— -citing  and  quoting  from  Hanoard 
v.  8t.  Clair  d  Jf.  Levee  d  Drainage  Co.  51 
111.  130;  People  ex  rel,  McCagg  v.  Chicago, 
51  111.  17,  2  Am.  Rep.  278;  Messier  v.  Drain- 
age Comrs.  53  111.  105;  and  Lovingston  v. 
Wider,  53  111.  302.  The  cases  of  Cairo  d  8t 
L.  R.  Co.  v.  Sparta,  77  HI.  505;  Updike  v. 
WHght,  81  111.  49,  and  Choisser  v.  People, 
140  111.  21,  simply  follow  the  preceding  cases 
in  holding  that  debts  for  merely  corporate 
purposes  cannot  be  created  against  munici- 
pal corporations  by  the  legislature,  under 
our  Constitution,  without  their  consent. 

If  it  should  be  admitted  that  this  aot  does 
create  debts  and  impose  taxes  for  their  pay- 
ment upon  citie's  and  coumties  without  their 
consent, — a  proposition,  in  our  opinion,  un- 
tenable,— still,  unless  it  can  be  further  suc- 
cessfully maintained  that  such  debts  are  for 
local  purposes, — merely  and  only  for  corpo- 
rate purposes, — tiie  foregoing  sections  of  the 
Constitution,  as  heretofore  construed,  do  not 
prohibit  or  limit  the  power  of  the  legislature 
to  enact  the  staitute.  In  People  ex  rel.  Mc- 
Cagg V.  Chicago,  51  111.  17,  2  Am.  Rep.  278, 
Chief  Justice  Breese,  construing  §  5  of  arti- 
cle 9  of  the  Oonstitation  of  1848,  and  refer- 
ring to  Harward  v.  Bt.  Clair  d  M.  Levee  d 
Drainage  Co.  51  111.  130,  said  (p.  30)  :  "To 
what  extent  it  is  to  be  construed  as  a  limi- 
tation upon  the  power  of  local  taxation  di- 
rectly by  the  legislature  itself,  it  was  not 
necessary  in  that  case,  nor  is  it  in  this,  to  de- 
cide. However  strong  the  argument  in  fax'or 
of  so  construing  it,  there  nevertheless  may 
be  cases  where  the  legislature,  without  the 
consent  of  the  corporate  authorities,  might 
impose  taxes,  local  in  their  character,  if  re- 
quired by  the  general  good  government  of 
the  srtate,  because  such  taxes  would  not  be 
merely  and  only  for  corporate  purposes,  as, 
if  one  of  the  cities  of  the  state  should  be  in- 
surgent, requiring  the  interposition  of  the 
military  power,  it  will  not  be  denied  the 
state,  on  quelling  the  insurrection,  could  im- 
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pose  taxes  upon  the  city  to  defray  the  ex- 
pense of  a  resort  to  military  power.  So,  if 
tlie  police  department  of  a  city  should  fail  to 
furnish  reasonable  security  to  life  and  prop- 
erty, the  state  undoubtedly  might  provide 
such  force  and  assess  the  city  for  the  ex- 
pense; but  the  tax  authorized  by  the  act  in 
question  is  for  a  purpose  purely  local  and 
corpoi'ute,  having  no  other  element  about  it, 
and  the  commissioners  appointed  by  it  are 
in  no  sense  corporate  authorities  of  the  city 
of  Chicago."  This  language  cleary  indicate: 
that  it  was  not  intended,  by  any  of  the  deci- 
sions cited,  to  hold  that  t^e  legislature  might 
not  create  a  debt  against  cities  or  counties. 
and  provide  for  the  collection  of  the  same, 
where  it  was  done  under  a  proper  exercise  of 
the  police  power,  and  hence  they  are  in  no 
way  in  conflict  with  what  was  decided  in  lOi 
111.  and  105  111.,  supra. 

In  his  work  on  Taxation,  treating  of  the 
subject  of  local  taxation  under    legislative 
compulsion,  Judge  Cooley,  enumerating  the 
cases  in  which  such  taxes  are  lawful,  savs 
(p.  686)  :     "Mobs  and  Riots.     Another  sim- 
ilar case  is  where  a  municipal  corporation  i» 
compelled,  by  means  of  taxation,    to    make 
compensation  for  losses  sustained  within  its 
limits  at  the  hands  of  mobs  and  rioters.     It 
has  been  thought  from  very  early  times  that 
that  political  division  of  the  county  whicb 
failed  to  exert  its  authority  for  the  effeetual 
suppression  of  disorder,  by  means    whereof 
innocent  parties  suffer  from  lawlessness  and 
violence  within  its  boundaries,  might  justly 
be  required  to  make  good  the  losses,  and  that 
its  diligence  in  maintaining  the  empire  of 
the  laws  would  be  quickened  by  the  require- 
ment.    Such  l^islation  is,  in  effect,  only  a 
part  of  the  state  police  system,  under  whidi 
the  municipal  divisions  are  severally  looked 
to  for  the  preservation  of  the  public  peaee 
within  their  respective  limits.     And  speak- 
ing generally,  it  may  be  affirmed  tlMut  in  any 
case  in  which  compulsory  taxation  is  found 
necessary,  in  order  to  compel  a  municipal 
corporation  or  political  division  of  the  state 
to  perform  propei'ly  and  justly  any  of    its 
duties  as  an  agency  in  state  government,  or 
to  fulfil  any  obligation  legally  or  equitably 
resting  upon  it  in  consequence  of  any  cor- 
porajte  action,  the  sptate  has  ample  power  to 
direct  and  levy  such  compulsory    taxation, 
and  the  people  to  be  taxed  have  no  absolute 
right  to  a  voice  in  determining  whether  it 
shall  be  levied,  except  as  they  may  be  heard 
through  their  representatives  in  Uie  legisla- 
ture of  the  state."     The  same  author  says, 
in  his  work  on    Constitutional  Limitation^ 
(p.  283)  :     "The  legislature  has  undoubted 
power  to  compel  the  municipal  bodies  to  per- 
form their  functions    as    local  governments 
under  their  charters,  and  to  recognize,  meet, 
and  discharge    the    duties    and    obligation^ 
properly  resting  upon  them  as  such,  whether 
they  be  legal,  or  merely  equitable  or  moral: 
and  for  this  purpose  it  may  require  them  to 
exercise  the  power  of  taxation  whenever  and 
wherever  it  may  be  deemed  necessary  or  ex- 
pedient." 

Keeping  in  mind  that  the  passage  of  this 
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and  similar  lawfi  is  for  the  better  govern- 
ment of  the  &tate, — is  a  mere  police  regula- 
tion,— §§  9  and  10  of  the  Constitution  in  no 
way  limit  the  power  of  the  general  assembly 
to  enact  them.  There  is  »till  less  reason  for 
the  coDten>tion  thaA  §  12,  supra,  is  such  a  lim- 
itation. By  no  possible  construction,  can  it 
be  held  to  create  a  debt  against  municipal 
corporations  of  any  particular  amount,  much 
less  of  an  amount  exceeding  tlie  cooistitu- 
tional  limit.  We  certainly  cannot  be  asked 
to  assume  tha,t  every  county  and  city  in  the 
state  would  be  compelled  to  become  indebted, 
by  its  enforcement,  to  an  amount,  including 
existing  indebtedness,  exceeding  5  per  cen- 
tum on  the  value  of  its  taxable  property,  in 
order  to  justify  a  holding  against  the  valid- 
ity of  the  act.  Whether  or  not  the  city  of 
Chicago  was,  at  the  bringiing  of  this  suit,  in- 
debted beyond  that  amount,  is  wholly  imma- 
terial in  determining  the  cons'titutionality 
of  the  law.  Thait  question  could  only  arise, 
if  at  all,  upon  a  proceeding  to  collect  the 
judgment. 

But  aside  from  the  foregoing  considera- 
tions, as  already  intimated,  we  do  not  think 
the  act,  in  any  proper  sense,  creates  a  debt 
against  cities  and  counties.  It  does  no  more 
tuan  provide  that,  under  certain  circum- 
stances, they  shall  be  liable  to  owners  for 
property  destroyed  by  mobs  and  riots.  Own- 
ers seeking  to  recover  for  such  loss  must,  as 
in  any  other  case,  make  out  their  cause  of 
action  by  alleging  and  proving  all  the  facte 
prescribed  by  the  several  sections  of  the  act. 
This  right  of  action  is  no  more  a  debt  against 
a  city  or  a  county  than  is  the  right  of  re- 
covery against  such  municipality  for  any 
other  wrong  or  injury.  The  New  York  Con- 
stitution provided  that  on  the  final  passage, 
in  either  house  of  the  legislature,  of  every 
act  which  imposes,  continues,  or  revives  a  tax, 
etc.,  three  fifths  of  all  the  members  should  be 
necessary  to  constitute  a  quorum.  In  Darling- 
ton V.  New  York,  31  N.  Y.  164,  88  Am.  Dec. 
248,  it  was  insisted  the  mob  act  of  that  state 
imposed  a  tax«  and  that  the  constitutional 
quorum  was  not  present  when  it  passed.  De- 
nio,  Ch.  J.,  rendering  the  opinion  of  the  court, 
said:     "The  act  of  1856  does  not  impose  a 


tax  of  any  kind,  either  state  or  municipal. 
Its  provisions  may,  and  no  doubt  will,  lead 
to  the  necessity  of  local  taxation;  and  the 
same  thing  may  be  said  of  every  act  of  legis- 
lation under  which  an  expenditure  for  gen- 
eral or  local  purposes  may,  in  any  contin- 
gency, be  required.  If  a  local  tax  in  a  city 
or  village  is  within  the  scope  of  the  section, 
it  will  be  sufficient  to  have  the  requisite  quo- 
rum present  when  the  law  shall  come  to  be 
voted.  The  act  does  not  create  a  debt  or 
claim.  If  no  person  should  suffer  damage 
by  riot  or  mob,  no  money  would  be  required, 
and  no  debt  or  charge  would  ever  be  created ; 
and  until  such  an  event  shall  occur  no  debt 
or  claim  will  be  called  into  existence."  Un- 
der the  Illinois  statute,  there  must  not  only 
be  a  loss  by  mob  or  riot,  but  the  owner  must 
have  been  free  from  fault,  and  given  the  re- 
quired notice,  etc.,  before  money  can  be  re- 
quired or  a  debt  or  charge  created.  What 
has  been  said  disposes  of  the  contention  that 
the  act  violates  the  separate  section  quoted 
above.  The  statute  does  not  make,  or  pro- 
vide for  making,  a  donation  to  anyone. 

Neither  the  wisdom  of  this  law,  nor  the 
hardsihips  which  it  may  impose  upon  munici- 
palities without  any  fault  or  neglect  of  duty 
upon  their  part,  are  matters  for  discussion 
or  decision  in  passing  upon  its  constdtution- 
ality.  These  are  questions  for  the  legisla- 
ture, and  not  for  the  courts.  The  oft-re- 
peated rule  is  "that,  to  render  a  statute  un- 
constitutional, it  must  be  clearly  violative 
of  the  plain  provisions  of  the  Constitution. 
All  doubts  and  uncertainties,  arising  either 
from  the  language  of  the  Constitution  or  the 
law,  must  be  resolved  in  favor  of  the  valid- 
ity of  the  statute.  Every  intendment  is  in 
favor  of  the  constitutionality  of  enactments 
of  the  legislature."  After  giving  the  ques- 
tion here  involved  the  careful  consideration 
its  importance  deserves,  we  are  of  opinion 
that  no  sufficient  reason  is  shown  for  holding 
the  act  in  question  unconstitutional. 

The  judgment  of  the  Girouit  Court  loill 
accordingly  be  affirmed. 

Rehearing  denied. 


NORTH    CAROLINA    SUPREME    COURT. 


J.  J.  HOWARD  et  al,  Appts,, 

V. 

MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION of  New  York. 

(••••.•.•  XN.   ^. •*■•••.. ^ 

X.  The  superior  eonrt  haa  no  original 
JnrlMdlctlon  of  a  legal  cause  of  action, 
where  the  amount  claimed  Is  under  $200. 

2.  An  allegation  that  plaintiff  haa  paid 
to  defendant  various  amonnta,  but  Is 
not  able  to  give  the  dates  and  the  amounts. 

Note. — For  cases  similar  to  the  above,  see 
Condon  v.  Mutual  Reserve  Fund  Life  Asso. 
<Md.)  44  L.  R.  A.  149;  and  Clark  v.  Mutual 
Reserve  Fund  Life  Asso.  (D.  C.)  43  L.  R.  A. 
390. 
45  L.  R.  A. 


with  a  request  that  the  defendant  file  with  Its 
answer  a  schedule  showing  the  Items  and 
dates  of  payment,  Is  too  vague  to  show  any 
amount  whatever  for  the  purpose  of  Jurisdic- 
tion. 

3.  A  person  vrho  pays  money  nnder 
the  demand  of  another,  with  full  knowl- 
edge of  all  the  facts,  cannot  afterwards  re- 
cover. 

4.  Courts  of  one  state  cannot,  by  in- 
junction, afford  eqaitable  relief  even 
to  one  of  Its  residents  who  Is  a  member  of  a 
foreign  corporation,  by  an  order  commanding 
and  requiring  such  corporation  to  do  or  not 
to  do  certain  specified  acts  connected  with 
the  internal  management  of  its  corporate  af- 
fairs, although  the  statutes  in  general  terms 
provide  means  for  bringing  foreign  corpora- 
tions into  the  courts  of  the  state,  and  that 
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residents  may  bring  actions  in  the  courts  for 
any  cause  of  action. 

C  An  Injanctlon  forblddlnar  a  forelarn 
Inanrance  corporation  to  collect  or 
levy  ani*  fnrtUer  asseasments  upon  a 
re9ident  member  upon  the  plan  adopted  by  the 
company  would  require  an  Investigation  and 
control  of  the  management  of  the  company, 
and  Is  beyond  the  Jurisdiction  of  the  court, 
in  the  absence  of  any  allegation  of  fraud,  al- 
though the  coui*t  would  have  Jurisdiction  in 
case  of  actual  fraud  in  inducing  the  plaintiff 
to  become  a  member  of  the  corporation,  to 
his  pecuniary  loss,  or  in  the  levying  and  col- 
lecting of  assessments,  or  if  the  suit  was  to 
recover  the  antount  due  on  his  policy,  and  the 
defendant  had  declared  the  policy  forfeited 
for  failure  to  pay  the  assessments,  as  the 
latter  suit  would  be  merely  to  enforce  the 
contract  or  give  damages  for.  Its  breach. 

6.  An  amendment  of  a  complaint  which 
involves  a  question  of  fact  and  a  matter  of 
law  entirely  foreign  to  the  case  made  up  on 
appeal  will  be  denied  in  the  appellate  court. 

(September  Term,  1899.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superioi-  Court  for  Craven  County 
in  favor  of  defcndajit  in  an  action  brought  to 
recover  back  illegal  assessments  which  had 
been  pciid  to  defendant  upon  a  benefit  certifi- 
cate and  to  enjoin  the  making  of  further  il- 
legal assessments.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Simmons,  Pen,  A  Ward,  for 
appellants : 

This  court  has  tlie  power  to  make  amend- 
ments. 

Robeson  v.  Hodges,  105  N.  C.  50. 

In  Allen  v.  Sallinger,  108  N.  C.  160,  an 
amendment  to  complaint  in  ejectment  was 
permitted  to  show  a  proper  description  of 
the  land. 

In  Monger  v.  KrJly,  115  N.  C.  294,  it  was 
held  that  an  amendment  could  be  allowed 
which  would  cause  denmrrer  to  complaint  to 
bo  overruled. 

Messrs.  James  E.  Shepherd  and  John 
W.  Hinsdale,  for  appellee: 

The  superior  court  has  no  jurisdiction  of 
the  legal  cause  of  action  for  that  it  appears 
from  the  face  of  the  complaint  that  in  no 
event  can  the  plaintiffs  recover  as  much 
as  $200. 

Money  paid  with  a  knowledge  of  the  facts 
cannot  be  recovered. 

Jones  V.  Jones,  118  N.  C.  447;  Netrell  v. 
March,  30  N".  C.  (8  Ired.  L.)  441;  Adams  v. 
Reeves,  68  N".  C.  134,  12  Am.  Rep.  627;  Lyle 
V.  Siler,  103  N.  C.  261;  Macon  County 
Oomrs.  v.  Jackson  County  Comrs.  75  N.  C. 
240. 

The  relief  prayed  for  relates  altogether  to 
the  management  of  the  internal  affairs  of  the 
defendant,  and  therefore  the  courts  of  North 
Carolina  have  no  jurisdiction  of  the  subject- 
matter  of  the  action. 

The  courts  of  one  jurisdiction  will  not  in- 
terfere in  controversies  relating  to  the  in- 
ternal management  of  the  affairs  of  a  cor- 
poration organized  in  another  jurisdiction. 

6  Thomp.  Corp.  §  7904:  Xorih  State  Cop- 
per d  a.  Min.  Co.  V.  Field,  64  Md.  151;  Wil- 
45  L.  R.  A. 


kins  V.  Thome,  60  Md.  253;  Smith  y.  Mu- 
tual L.  Ins.  Co.  14  Allen,  336;  WillisUm  r. 
Michigan  8.  d  N.  I.  R.  Co,  13  Allen,  400; 
Kansas  d  E.  R.  Constr.  Co.  v.  Topeka,  8.  i 
W.  R.  Co.  135  Ma?8.  34,  46  Am.  Rep.  439; 
Madden  v.  Penn  Electric  Light  Co.  181  Pa. 
017,  38  L.  R.  A.  638;  Bank  of  Virginia  v. 
Adams,  I  Pars.  Sel.  Eq.  Ca^s.  534 ;  Gregory  v. 
\ew  York,  L.  E.  rf  \V.  R.  Co.  40  N.  J.  Eq 
38;  Stafford  v.  American  Mills  Co.  13  R.  L 
310;  Howell  v.  Chicago  d  h\  W.  R.  Co.  51 
Barb.  378:  Bcrford  v.  "New  York  Iron  Mine, 
24  Jones  &  S.  236;  Fisher  v.  Charier  Oak 
L.  Ins.  Co.  20  Jones  &  S.  179;  House  v.  Coop- 
er, 16  How.  Pr.  292;  Chase  v.  Vanderhilt,  5 
Jones  &  S.  334;  Cumberland  Coal  d  Iron  Co. 
V.  Hoffman  Steam  Coal  Co.  30  Barb.  171: 
Delaware,  L.  d  W.  R.  Co.  v.  New  York,  8 
d  W.  R.  Co.  12  Misc.  230;  Leary  v.  Colun 
bia  River  d  P.  S.  Nav.  Co.  82  Fed.  Rep.  775: 
Murfree,  Foreign  Corp.  §  220;  Moore  v.  Sil- 
ver Valley  Min.  Co.  104  N.  C.  545 ;  Guilford 
V.  Western  U.  Tcleg.  Co.  69  Minn.  339; 
Bailey  v.  Birkenhead  L.  d  C.  Junction  R.  Co, 
12  Beav.  441 :  Clark  v.  Mutual  Resert^e  Fund 
Life  Asso.  14  App.  D.  C.  154,  43  L.  R.  A.  390: 
Taylor  v.  Mutual  Reserve  Fund  Life  Asso. 
(Va.)  33  S.  E.  385;  Condon  v.  Mutual  Re- 
serve Fund  Life  Asso.  (Md.)  44  L.  R.  A.  149. 

The  courts  of  this  state  cannot  enforce  it« 
injunction  against  the  defendant. 

Bank  of  Bellows  Falls  v.  Rutland  <£  B.  R. 
Co.  28  Vt.  470;  North  State  Copper  d  Q. 
Min.  Co.  v.  Field,  04  Md.  151 ;  Clark  v.  Mv- 
tual  Reserve  Fund  Life  Asso.  14  App.  D.  C. 
154,  43  L.  R.  A.  390;  Condon  v.  Mutual  Re- 
stive Fund  Life  Asso.  (Md.)  44  L.  R.  A. 
149;  Taylor  v.  Mutual  Reserve  Fund  Life 
Asso.  (Va.)  33  S.  E.  389. 

Tlie  North  Carolina  statute  providing  for 
sre^^ce  of  pixx'e^is  on  a  foreign  corporation 
does  not  confer  authority  upon  the  Xorth 
Carolina  courts  to  interfere  with  the  inter- 
nal manaprenient  of  such  corporation. 

North  State  Copper  d  G.  Min.  Co.  v.  Field. 
64  Md.  151;  Smith  v.  Mutual  L.  Ins.  Co.  14 
Allen,  330;  Kimball  v.  St.  Louis  d  8.  F.  R. 
Co.  157  Mass.  7 ;  Kansas  d  E.  R.  Constr.  Co. 
V.  Topeka,  S.  d  W.  R.  Co.  135  Mass.  34,  4f- 
Am.  Rep.  430;  Madden  v.  Penn  Electric 
Light  Co.  181  Pa.  617,  38  L.  R.  A.  638: 
Fisher  v.  Charter  Oak  L.  Ins.  Co.  20  Jone* 
&  S.  179;  Howell  v.  Chicago  d  N.  W.  R.  Co, 
51  Barb.  378;  Condon  v.  Mutual  Resertf 
Fund  Life  Asso.  (Md.)  44  L.  R.  A.  149: 
Taylor  v.  Mutual  Reserve  Fund  Life  Asso. 
(Va.)    33  S.  E.  385. 

The  purpose  of  the  action  is  to  compel  the 
defendant  association  to  perform  its  con- 
tract. 

By  becoming  a  member  of  a  mutual  asso- 
ciation one  is  conclusively  presumed  to  know 
the  general  laws  which  determine  and  regu- 
late the  very  existence  of  the  corporation  it- 
self. They  are  as  much  part  of  the  con- 
tract of  membership  as  though  they  were 
written  into  the  certificate.  And  the  courts 
will  not  permit  such  a  member  to  set  up  ig- 
norance in  fact  of  the  statutes,  which  are  the 
very  foundation  and  which  constitute  the 
fundamental  law  of  the  association. 
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8tokr  V.  San  Francisco  Mttaical  Fund  8oc. 
82  Cal.  657;  Wanachaff  v.  Masonic  Mut. 
Ben.  8oo.  41  Mo.  App.  206;  M*Gracken  v. 
Haytoard,  2  How.  608,  11  L.  ed.  397;  Fry  v. 
Charter  Oak  L,  Ins.  Co.  31  Fed.  Rep.  197; 
Weingaa-tner  v.  Charter  Oak  L.  Ins.  Co.  32 
Fed.  Rep.  314 ;  Railway  Pass,  d  Freight  Con- 
ductors* Mut.  Aid  d  Ben.  Asso.  y.  Robinson, 
147  111.  138;  Cooke,  Life  Idb.  1891,  §  11; 
Joj'^ce,  Ida.  1897,  §  194. 

And  members  of  a  mutual  insurance  as- 
societion  are  bound  by  the  statutes  of  the 
state  of  incorporation,  whether  they  reside 
in  that  state  or  elsewhere. 

Fry  V.  Charter  Oak  L.  Ins.  Co.  31  Fed. 
Rep.  197;  Weingartner  v.  Charter  Oak  L. 
Ins.  Co.  32  Fed.  Rep.  314;  Bockover  v.  Life 
Asso.  of  America,  77  Va.  85. 

The  charter  is  part  of  the  executory  agree- 
ment between  the  association  on  the  one  hand 
and  its  members  on  the  other. 

Supreme  Lodge,  K.  of  P.  v.  Knight,  117 
Ind.  489,  3  L.  R.  A.  409;  Simeral  v.  Du- 
buque Mut.  F.  Ins.  Co.  18  Iowa,  319;  Su- 
preme Commandery  K.  of  G.  R.  v.Ainsworth, 
71  Ala.  436,  46  Am.  Rep.  332;  Hellenherg 
V.  District  No.  1,  I.  0.  of  B.  B.  94  N.  Y.  580. 

If  the  board  of  directors  refuses  to  redress 
his  grievances,  the  appellant  can  appeal  to 
his  fellow  members. 

Bailey  v.  Birkenhead,  L.  d  C.  Junction  R. 
Co.  12  Beav.  433;  Hatces  v.  Oakland,  104  U. 
S.  450,  26  L.  ed.  827;  Dunphy  v.  Traveller 
Newspaper  Asso.  146  Mass.  495;  Sv}an  v. 
Mutual  Reserve  Fund  Life  Asso.  155  N.  Y. 
9. 

Under  the  New  York  statute,  which  is  a 
part  of  the  organic  law  of  the  defendant  as- 
sociation, the  plaintiff  has  not  legal  capacity 
to  maintain  this  action. 

As  this  defendant  is  chartered  by  the  state 
of  New  York,  and  only  by  it,  the  legal  exist- 
ence, the  home,  the  domicil,  the  habitat,  the 
residence,  the  citizenship,  of  the  corporation, 
-can  only  be  in  the  state  of  New  York,  al- 
though it  may  do  business  in  other  states 
whose  laws  peimit  it. 

Bank  of  Augusta  v.  Earle,  13  Pet.  519,  10 
L.  ed.  274;  Shaw  v.  Quincy  Min.  Co.  145  U. 
S.  450,  36  L.  ed.  771. 

The  construction  placed  by  the  highest 
court  of  the  state  of  New  York  in  Swan  v. 
Mutiml  Reserve  Fund  Life  Asso.  155  N.  Y. 
"9,  being  a  construction  of  a  statute  of  the 
said  state,  is  bindinf;  and  controlling  upon 
the  courts  of  North  Carolina. 

Supreme  Council  A.  L.  of  H.  v.  Green,  71 
Md-  266. 

The  provisions  of  the  statute  are  to  be 
treated  as  an  amendment  to  and  a  part  of 
the  charter  of  the  defendant. 

Relfe  V.  Rundle.  103  U.  S.  222.  26  L.  ed. 
t?37;  Bockover  v.  Life  Asso.  of  America,  77 
Va,  85. 

Members  of  a  mutual  assessment  insur- 
ance company  are  bound  by  the  statutes  of 
the  state  where  it  was  organized.  They  are 
deemed  as  much  part  of  the  contract  of  in- 
surance as  though  they  were  written  into 
the  certificate  itsplf.  The  citizenship  of  the 
member  is  of  no  importance. 
46  L.  R.  A. 


Siohr  V.  San  Francisco  Musical  Fund  Soc. 
82  Cal.  557;  Railway  Pass,  d  Freight  Con- 
ductors' Mut.  Aid  d  Ben.  Asso.  v.  Robinson, 
147  111.  138;  Joyce,  Ins.  §  194. 

Montsomery,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant,  a  foreign  corporation,  is 
an  insurance  company  organized  on  the  as- 
sessment plan.  Tlie  plaintiff,  J.  J.  Howard, 
a  resident  of  the  state,  insured  his  life  in  de- 
fendant company  for  the  benefit  of  the  plain- 
tiff, J.  M.  Howard,  and  at  the  time  the  ap- 
plication was  accepted  a  certificate  of  mem- 
bership was  issued,  in  which  the  defendant 
agreed  and  promised  to  pay  to  the  benefici- 
ary the  value  of  the  policy  upon  the  death 
of  the  plaintiff  J.  «J.  Howard,  in  considera- 
tion of  the  payment  to  the  defendant  by  J. 
J.  Howard  of  the  admission  fee  and  the  dues 
for  expenses  to  be  paid  quarterly  in  each 
year  and  of  all  mortuary  assessments.  A 
by-law  of  defendant  company,  in  force  at  the 
time  the  plaintiff  became  a  member,  was  in- 
corporated in  the  certificate  of  membership, 
and  is  in  the  following  words: 

"Whenever  the  death  fund  of  the  associa- 
tion is  insufficient  to  meet  an  existing  claim 
by  death,  an  assessment  shall  be  made  upon 
the  entire  membership  in  force  at  the  date 
of  such  death  for  such  a  sum  as  the  board 
of  directors  shall  have  established  and  pub- 
lished, according  to  the  age  of  each  member;" 
and  by  anotlier  by-law  in  force  at  the  time  tihe 
plaintiff  became  a  member  of  the  company, 
certain  definite  rates  of  assessment  for  each 
member,  according  to  age,  were  fixed,  and 
those  upon  members  of  the  age  of  the  plain- 
tiff J.  J.  Howard  were  fixed  at  $2.10  for  each 
$1,000  of  insurance. 

Up  to  the  12th  of  June,  1895,  the  assess- 
ments against  the  plaintiff  on  account  of  the 
said  mortuary  fund  were  levied  and  collected 
according  to  the  rates  agreed  upon  in  the 
beginning.  But  at  that  date,  and  also  in 
January,  1S98,  the  board  of  directors 
changed  the  rates  of  assessments,  greatly  in- 
creasing them  as  to  the  plaintiff  J.  J.  How- 
ard and  all  others  who  became  members  be- 
fore the  year  1890,  without  increasing  at  the 
same  time  in  a  proper  ratio  the  assessments 
of  members  who  had  insured  since  1890.  The 
plaintiff  has  opposed  the  increased  assess- 
ments, but  has  b^Ben  compelled  to  pay  to  the 
company,  under  protest,  the  sum  of  $155.65 
in  excess  of  the  rates  agi'eed  upon  and  fixed 
at  the  time  of  his  insurance. 

The  plaintiff  was  at  the  time  of  the  com- 
mencement of  this  action  beyond  the  insur- 
able age.  The  prayer  for  relief  is  for  judg- 
m<'nt  for  $155.65.  the  illegal  part  of  the  as- 
sessments collected  from  him  on  mortuary 
calls  under  the  resolutions  of  1895  and  1898 
with  interest  from  the  date  of  payment;  and 
that  the  defendant  be  restrained  from  fur- 
ther demanding  or  collecting  the  illegal  por- 
tion of  said  mortuary  calLs,  for  costs  and  for 
genei*al  relief.  The  demurrer  was  sustained 
by  his  honor,  and  is  in  the  following  words: 

"First.  The  defendant  demurs  to  the  cause 
of  action  stated  in  the  complaint  herein  for 
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the  recovery  of  money  alleged  to  have  been 
illegally  exacted  and  paid,  for  that  it  ap- 
pears upon  the  face  of  the  complaint  that 
the  court  has  no  jurisdiction  of  said  cause 
of  action  because  in  no  event  can  the  plain- 
tiff recover  as  much  as  $200. 

"Second.  The  defendant  demurs  to  the 
cause  of  action  stated  in  the  oomplaint,  in 
which  the  plaintiff  seeks  equitable  relief  by 
wuy  of  injunction  of  the  defendant's  making 
or  levying  the  assessment  complained  of,  for 
that  it  appears  upon  the  face  o<f  the  com- 
plaint that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac* 
tion:  1.  Because  the  plaintiff  being  a  mem- 
bei  of  a  foreign  corporation  undertakes  by 
this  aotion  to  interfere  with  the  internal 
management  and  administration  of  its  af- 
fairs. 2.  Because  the  plaintiff  has  not  set 
forth  thai  he  hae  not  exhausted  his  remedies 
within  the  corporation  ae  a  member  thereof 
l>efore  bringing  this  actiosu  3.  Because  this 
court  cannot  enforce  its  injunction  against 
the  defendant.  4.  Because,  conceding  for 
the  purpose  of  this  demurrer  that  the  assess- 
ments complained  of  are  illeeal,  the  plain- 
tiff has  an  adequate  and  complete  remedy  at 
law,  and  this  action  is  premature. 

"Third.  The  defendant  demurs  to  the  cause 
of  action  stated  in  the  complaint  in  which 
the  plaintiff  seeks  equitable  relief  for  that 
it  appears  on  the  face  of  the  complaint  that 
this  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  action,  because  the  plaintiff 
as  a  member  of  the  defendant  company, 
which  is  a  foreign  corporation,  seeks  equi- 
table relief  by  way  of  injunction  against 
the  defendant  making  or  collecting  the  as- 
sessments complained  of,  and  prays  the  court 
by  this  action  to  interfere  with  the  internal 
management  of  a  foreign  corporation  and  the 
administration  of  its  affairs." 

It  is  clear  that  two  causes  of  action  are 
embraced  in  the  complaint,  though  they  .are 
not  sepai^tely  stated;  one,  legal  for  the  re- 
covery of  $155.65,  the  alleged  illegal  assess- 
ments pfdd  by  plaintiff  to  defendant;  the 
other,  equitable,  for  injunctive  relief  to  re- 
strain the  defendant  from  further  demand^ 
ing  or  collecting  in  the  future  such  illegal 
a^  increased  assessments. 

The  superior  court  in  which  this  action 
"wua  commenced  is  without  original  jurisdic- 
tion to  entertain  the  legal  cause  of  action, 
the  amount  claimed  being  under  $200.  The 
proper  jurisdiction  for  such  an  amount  as 
is  claimed  in  this  action  is  in  a  court  of  a 
justice  of  the  peace.  Section  194  of  the  Code 
lefers  only  to  actions  of  which  the  superior 
court  has  jurisdiction,  and  was  not  intended 
to  give  to  such  courts  jurisdiction  of  civil 
actions  founded  on  contract  wherein  the  sum 
demanded  shall  not  exceed  $200.  it  is  true 
that  the  plaintiff  in  this  complaint  alleged 
that  he  had  paid  to  the  defendant  various 
amounts,  and  that  he  wa«  not  able  to  give 
the  dates  and  the  amounts,  and  asked  that 
the  defendant  "file  with  its  answer  a  sched- 
ule with  the  amounts  so  paid,  together  with 
the  dates  of  payment."  Such  pleading  is 
too  vague  for  any  purpose.  The  plaintiff 
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seems  either  not  to  have  wanted  an  account- 
ing^ with  the  defendant  or  thought  he  could 
not  procure  it  in  this  action.  But  if  is  dif- 
ficult to  see  how  the  plaintiff  could  recover 
of  the  defendant  the  amount  of  the  alleged 
illegal  asdessments,  for  they  were  paid  with 
a  full  knowledge  of  all  the  facts. 

We  have  a  statutory  provision  which  pro- 
vides for  the  recovery  of  money  paid  for 
taxe^f  illegally  collected,  >vhen  paid  to  a  pub- 
lic officer  under  protest,  but  we  kno<w  of  no 
rule  of  law  whioh  would  permit  a  person  to 
pay  money  upon  the  demand  of  another  with 
a  full  knowledge  of  all  the  facte  and  after- 
wards recover  it. 

The  first  and  third  grounds  under  the  sec- 
ond head  of  the  demurrer  (the  equitable 
cause  of  aetion)  are  based  upon  the  legal 
vie\^-  that  the  courts  of  one  state  cannot  in- 
terfere with  or  exercise  jurisdiction  over  the 
internal  management  of  corporations  formed, 
and  resident  in  another  state,  and,  especiai- 
ly,  upon  tlie  view  that  the  courts  of  one  state 
cannot  by  injunction  afford  equitable  relief 
even  to  one  of  its  residents,  who  is  a  member 
of  a  foreign  corporation,  by  an  order  com- 
manding and  requiring  sudfi  corporation  to 
do  or  not  to  do  certain  specified  acts  connect  - 
ed  with  the  internal  management  of  its  cor- 
porate affairs.  It  seems  that  that  part  of 
the  demurrer  is  well  taken,  for  the  authori- 
ties appear  to  be  both  numerous  and  respect- 
able to  the  effect  that  the  courts  of  one 
state  will  not  interfei-e  with  the  internal 
management  of  the  business  matters  of  for- 
eign corporations  by  injunction  or  otherwise. 
It  is  considered  be^t  that  such  matteni 
should  fall  under  the  exclusive  jurisdiction 
of  that  state  under  the  laws  of  which  such 
foreign  corporations  were  organized  and 
where  they  are  resident  6  Thomp.  Corp. 
§  7904 ;  North  State  Copper  d  Q.  Min.  Co.  v. 
Field,  64  Md.  151;  Moore  v.  Silver  Valley 
Min.  Co.  104  N.  C.  545 ;  Clark  v.  Mutual  Re- 
serve Fund  Life  Aaso.  14  App.  D,  C.  154,  43 
L.  R.  A.  390 ;  Taylor  v.  Mutual  Reserve  Fund 
Life  A880.  (Va.)  33  S.  E.  385;  Condon  v. 
MutuaJ  Reserve  Fund  Life  Asso.  (Md.)  44 
L.  R.  A.  149.  The  reasons  for  such  a  rule 
are  apparent.  Only  the  courts  of  the  state 
in  which  the  corporation  has  its  residence 
can  enforce  their  judgment  and  orders 
against  them;  only  those  courto  have  power 
to  remove  the  officers  of  such  corporation  for 
dereliction  of  duty,  or  to  declare  a  forfeiture 
of  their  charters. 

Section  3062  of  the  Code  provides  the 
means  of  bringing  foreign  corporations  into 
the  courte  of  our  state,  and  §  194  provides 
that  an  action  may  be  brought  in  our  supe- 
rior courts  "by  a  resident  of  thisstafteforany 
osLUse  of  action,''  while  by  the  same  section  a 
plaintiff  not  a  resident  of  this  state  shaU 
only  have  his  action  "when  the  cause  of  action 
shall  have  arisen  or  the  subject  of  the  action 
shall  be  situated  within  the  state."  Thef^ 
provisions  of  our  law  had  for  their  object 
the  securing  for  suitors  in  our  courts  of  the 
benefits  of  our  own  laws  and  the  conferring 
upon  our  courte  jurisdiction  to  declare  and 
enforce  their  righte  when  the  matters  which 
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were  the  subject  of  litigation  were  in  their 
jurisdiction,  or  the  remedy  sought  could  be 
granted.  They  were  not  intended  to  give 
our  courts  jurisdiction  over  the  persons  who 
are  the  officers  of  a  foreign  corporation  re- 
siding in  another  state  and  over  the  internal 
management  of  such  corporations  over  which 
our  courts  would  be  powerless  to  exercise 
any  control  or  to  enforce  obedience  to  any 
of  their  orders. 

Section*!  124.  2»5,  and  297  of  art.  23  of  the 
Code  of  Maryland  are  in  substance  like  §§ 
194  and  3062  of  our  Code.  The  Mainland 
Salutes  have  been  oon'sti'ued  by  the  court  of 
appeals  of  that  state  in  the  case  of  Condon  v. 
Mutual  Reserve  Fund  Life  Asso.  (the defend- 
ant in  this)  action )  ( Md. )  44  L.  R.  A.  149,  aind 
in  Nartk  State  Copper  d  G.  Min,  Co.  v.  Field, 
()4  Md.  151.  In  the  first-mentioned  case  the 
court  said:  "The  object  of  our  statute  and 
of  similar  statutes  passed  by  other  states, 
is  to  provide  for  the  collection  of  debts  due 
from  foreign  corporations  to  our  own  citi- 
zens, and  to  enforce  contracts  made  here  by 
foreign  corporations  through  its  agents,  and 
to  protect  our  citizens  from  frauds  or 
wrongs,  whether  the  wrongdoer  be  foreign 
or  domestic.  But  it  was  not  the'intant  of 
our  statute  to  give  our  courts  jurisdiction 
over  the  intei*nal  affairs  of  a  foreign  corpo- 
ration. Our  courts  possess  no  visitorial 
power  over  them,  and  can  enforce  no  forfeit- 
ure of  charter  for  violation  of  law  or  remov- 
al of  officers  for  misconduct;  nor  can  they  ex- 
ercise authority  over  the  corporate  func- 
tions, the  by-laws,  nor  the  relations  between 
the  corporation  and  its  members  arising  out 
of,  and  depending  upon,  the  law  of  its  crea- 
tion. These  powers  belong  only  to  the  state 
which  created  the  corporation." 

Section  1780  of  the  N.  Y.  Code  of  Civil 
Procedure  provides  that  "an  action  against 
a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  state  or  by  a  domestic  "cor- 
poration for  any  cause  of  action,"  and  in 
the  case  of  Fisher  v.  Charter  Oak  L.  Ins.  Co. 
(1885)  20  Jones  &  S.  179,  the  court  (supe- 
rior, now  merged  with  the  supreme)  said: 
"The  performance  of  the  contract  by  defend- 
ant would  involve  the  doing  of  such  things 
by  its  officers  as  would  be  done  by  them  if 
they  were  proceeding  to  ascertain  if  a  divi- 
dend of  profits  should  be  declared  in  a  case 
where  profits  could  be  divided  among  share- 
holders. The  defendant  is  a  foreign  corpo- 
ration. This  court  has  no  facilities  or  proc- 
esses sufficient  or  fitted  to  compel  a  foreign 
corporation  to  take  the  proceeding  describ^. 
It  cannot  bring  the  officers  or  the  books  or 
the  assets  of  the  corporation  within  its  ju- 
risdiction. It  must  enforce  such  a  judgment, 
if  at  all,  by  proceedings  for  contempt,  and 
yet  there  are  no  persons  here  whose  action 
can  direct  the  proceedings  of  the  company. 
Under  such  circumstances  it  is  said  that  a 
court  of  equity  will  refrain  from  proceeding 
to  a  judgment,  and  that  the  court  of  equity 
will  not  interfere  with  the  internal  adminis- 
tration of  the  affairs  of  a  foreign  corpora- 
tion." 

The  question  now  arises  whether  or  not  the 
matters  complained  of  in  the  plaintiff's  ac- 
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tion  are  such  as  are  certainly  those  pertain* 
ing  to  the  management  of  the  internal  busi- 
ness affairs  of  the  defendant  company,  and! 
can  only  be  the  subject  of  the  jurisdiction 
of  the  courts  of  New  York,  the  home  of  the 
defendant.  The  leading  case  on  this  subject 
is  North  State  Copper  d  G.  Min.  Co.  v.  Field, 
64  Md.  161,  and  on  the  point  we  are  now  dis- 
cussing, the  court  said  "that  where  the  act 
complained  of  affects  the  complainant  solely 
in  his  capacity  as  a  member  of  the  corpora- 
tion, whether  it  be  as  a  stockholder,  direc- 
tor, president,  or  other  officer,  aind  is  the  ^t 
of  the  corporation,  whether  acting  in  stock- 
holders' meeting,  or  through  its  agents,  the 
board  of  directors,  that  then  such  action  is 
the  management  of  the  internal  afifairs  of 
the  corporation,  and  in  the  case  of  a  foreign 
corporation  our  court  will  not  take  jurisdic- 
tion. Where,  however,  the  act  of  the  foreign 
corporation  complained  of  affects  the  com- 
plainant's individual  rights  only,  then  our 
courts  will  take  jurisdiction  whenever  the 
cause  of  action  arises  here." 

It  seems  clear  to  us  that,  tried  by  that 
te8t,  the  matters  complained  of  by  the  plain- 
tiffs affect  J,  J.  Howard  only  as  a  member 
of  the  defendant  company,  that  they  relate 
to  the  internal  management  of  the  company, 
and  that  if  the  courts  of  one  state  were  to 
uiidertake  to  grant  to  the  plaintiff  the  relief 
he  seeks, — an  injunction  forbidding  it  to  col- 
lect or  levy  any  further  assessments  on  their 
present  plan, — they  would  be  required  to  in- 
vestigate and  control  that  management.  The 
defendant  company  was  incorporated  on  the 
assessment  plan,  and  every  certificate  mem- 
ber (there  being  no  capital  stoctc)  becomes 
an  insurer^  as  well  as  an  insured.  He  is  a 
member  of  the  corporation,  and  what  he  com- 
plains of  is  his  treatment  as  a  member  of 
the  company.  The  plaintiff  does  not  allege 
fraud.  His  complaint  is  the  illegal  increas- 
ing of  his  assessments,  and  his  prayer  is  for 
an  injunction  to  prevent  the  collecting  of 
such  in  the  fnturc.  There  is  no  alleged  fraud 
against  the  defendant  in  procuring  the 
plaintiff  to  become  a  member  by  which  he 
has  suffered  loss  and  damage,  and  the  only 
question  was  whether  the  violation  of  bis 
right  affects  him  individually  or  as  a  mem- 
ber of  the  corporation.  We  have  deter- 
mined how  that  was. 

It  is  to  be  remembered,  however,  notwith- 
standing what  has  been  said  in  this  case,, 
that  our  courts  would  have  jurisdiction  over 
foreign  corporations  where  individual  rights 
would  be  concerned. 

If  the  defendant  had  perpetrated  an  actual 
fraud  on  the  plaintiff  J.  J.  Howard  in  in- 
ducing him  to  become  a  member  of  the  cor- 
poration by  which  he  was  subjected  to  pecun- 
iary Ios6«  or  if  an  actual  fraud  had  been  per- 
petrated against  him  in  the  levying  and  col- 
lecting of  aseesaments,  bsised,  foi*  instance,, 
on  the  reported  losses  by  death  which  were 
knowingly  false  to  the  directors  in  such 
cases,  pur  courts  would  be  open  to  the  plain- 
tiff. So,  too,  if  this  suit  was  for  the  recov- 
ery of  the  amount  due  on  the  policy  by  the 
beneficiary,  if  the  defendant  had  declared 
the  policy  forfeited  because  of  a  failure  to 


^d 


Xhobth  Carolina  Supreme  Court. 


Sett., 


.pay  the  increased  assessments,  the  matter 
would  be  in  the  jurisdiction  of  our  court. 
In  such  a  suit,  the  courts  would  be  compelled 
to  pass  upon  the  question  as  to  whether  the 
assessments  were  illegal  and  fraudulent,  to 
•interpret  the  policy,  and  to  determine  wheth- 
er the  amount  of  the  policy  could  be  recov- 
ered. In  such  a  suit,  the  courts  of  North 
Carolina  would  not  be  required  to  regulate, 
by  injunction,  the  internal  management  of  a 
foreign  corporation,  but  would  be  called  upon 
to  simply  enforce  the  contract  of  insurance 
between  the  parties,  or  to  assess  and  adjudge 
damages  for  its  breach.  But  the  subject- 
matter  and  the  officers  of  tl^e  defendant  cor- 
poration are  beyond  the  jurisdiction  of  our 
•courts  in  this  case,  and  the  remedy  sought 


is  not  in  our  power  to  grant.  We  have  not 
found  it  necessary  to  consider  tlie  other 
grounds  of  demurrer. 

In  this  courtj  a  motion  wias  made  by  the 
counsel  of  plaintiff  to  amend  the  complaint. 
The  amendment  prayed  for  is  in  substance 
that  the  defendant  company  since  the  com- 
mencement of  this  action  has  become  a 
domestic  corporation  under  the  provisions 
of  chapter  62  of  the  Laws  of  1899.  The 
amendment  involves  questions  of  fact  and  a 
matter  of  law  entirely  foreign  to  tiie  case  as 
made  up  on  appeal,  and  it  is  on  those  ac- 
counts denied. 

The  judgment  of  the  court  below  in  sob- 
taining  the  demurrer  is  affirmed. 
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Ruben  VAUGHN. 


( 


Ky. 
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'A  conviction  for  fnrnislilnff  intoxicat- 
ing llanor  to  a  minor  without  legal  au- 
thority Is  not  a  bar  to  a  prosecution  for  sell- 
ing the  liquor  without  a  license  where  the 
sale  to  the  minor  is  an  offense  irrespective 
of  the  license,  and  the  sale  without  license 
Is  an  offense  whether  sold  to  a  minor  or  other 
person. 

(September  24,  1897.) 


APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for  Green 
County  in  favor  of  defendant  in  a  proceeding 
for  violating  the  local  option  law.  i?e^ 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  S.  Taylor  for  the  Common- 
wealth. 

GuBj,  J,,  delivered  the  opinion  of  the 
court : 

The  appellee,  Ruben  Vaughn,  was  indicted 
by  the  grand  jury  of  Green  county  for  fur- 
nishing liquor  to  a  minor  without  legal  au- 
thority, and  tried,  and  fined  $50  for  said  of- 


>JoTE. — Prosecution  and  puniahment  of  distinct 
offenses  committed  by  single  sale  of  intoxi- 
cating liquor. 

I.  General  rule. 
€1.  Principles   exemplified. 

I.  General  rule. 

Although  in  this  class  of  cases  the  act  of  the 
defendant  in  selling  the  liquor  may  be  identi- 
cally the  same  in  both  prosecutions,  yet  the  of- 
fenses may  be  separate  and  distinct,  and  two 
different  laws  or  statutes  may  be  violated.  For 
this  reason,  therefore,  a  coovlction  of  one  of- 
fense will  not  bar  a  prosecution  for  the  other, 
or  entitle  the  defendant  to  the  plea  of  former 
Jeopardy,  autrefois  convict  or  autrefois  acquit, 
as  sueh  plea  can  only  avail  a  defendant  who 
has  already  been  convicted  or  acquitted  upon 
the  same  charge  or  offense  for  which  he  is 
charged  the  second  time,  or,  In  other  words, 
when  the  two  offenses  are  identically  the  same. 

In  Ruble  v.  State,  51  Arte.  170,  it  is  said  that 
the  pleas  of  autrefois  acquit  and  autrefois  con- 
vict must  be  upon  a  prosecution  for  the  same 
identical  act  and  crime.     See  this  case  infra. 

The  rule  upon  the  question  has  been  stated 
as  follows :  "If  the  evidence  required  to  con- 
vict under  the  first  indictment  would  not  be 
sufficient  to  convict  under  the  second  Indict- 
ment, but  proof  of  an  additional  fact  would  be 
necessary  to  constitute  the  offense  charged  in 
the  second  indictment,  then  the  former  convic- 
tion or  acquittal  cannot  be  pleaded  in  bar  of 
the  second  indictment.  Blair  v.  State,  81  Qa. 
629,  et  infra. 

In  the  case  of  State  v.  Gapen,  17  Ind.  App. 
45  L.  R.  A. 


524,  et  infra,  the  court  stated  that  the  true 
test  to  determine  whether  the  plea  of  former 
conviction  or  former  acquittal  was  a  good  bar 
was  to  decide  whether  the  crimes  as  ^  larged 
are  so  far  distinct  that  the  evidence  which 
would  sustain  the  one  would  not  sustain  the 
other,  and  that  if  they  were  so  distinct  there 
was  no  former  jeopardy. 

Thus,  if  one  statute  makes  it  an  offense  to 
sell  without  license,  and  another  makes  It  an 
offense  to  sell  to  a  minor  without  the  consent 
of  his  parents  or  guardian,  such  statutes  are 
entirely  different.  The  object  of  the  first  Is 
to  enforce  the  law  requiring  licenses  to  be 
granted  and  fees  to  be  paid  therefor,  while  the 
object  of  the  second  Is  to  protect  the  morals  of 
minors,  and  prevent  them  from  being  led  into 
Intemperance,  and  the  act  or  clrcnmstance 
which  makes  the  sale  illegal  In  the  one  case  Is 
entirely  different  from  the  facts  which  make  It 
an  offense  in  the  other. 

Under  the  first  statute,  which  makes  It  aa 
offense  to  sell  without  a  license,  he  Is  gnllty 
If  he  has  no  license.  Irrespective  of  the  minor- 
ity of  the  purchaser,  and  under  the  other  stat- 
ute, which  makes  it  an  offense  to  sell  to  a  minor 
as  above  stated,  he  Is  guilty  if  he  sells  to  a 
minor  without  the  written  consent  of  his  pai^ 
ents  or  guardian,  whether  he  has  or  has  not  a 
license,  and  therefore  the  acts  necessary  to 
constitute  the  offenses  are  so  wholly  uncon- 
nected and  distinct  as  not  to  be  comprehended, 
the  one  with  the  other,  and  a  party  may  be 
guilty  of  one  and  innocent  of  the  other,  or  guil- 
ty of  both,  and  the  acquittal  of  one  Is  not  an 
acquittal  of  the  other  as  they  are  separate  and 
distinct  offenses.     Ruble  v.  State,  51  Ark.  170; 
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fense.  At  the  Fame  term  of  court  he  was 
indicted  for  selling  spirituous  liquors  in  vio- 
lation  of  the  local  option  law  of  said  Green 
county,  and  after  the  conviction  aforesaid 
the  last-named  indictment  was  called  for 
trial,  and  appellee  pleaded  former  jeopardy, 
as  well  as  not  guilty.  The  selling  was 
proved,  and  it  was  admitted  by  appellee  that 
the  local  option  law  was  in  force  in  Green 
county.  At  the  conclusion  of  the  testimony 
for  the  commonwealth  the  court  instructed 
the  jury  peremptorily  to  find  defendant 
not  guilty.  Thereupon  a  verdict  was  ren- 
dered in  acoordanoe  with  the  instruction,  and 
the  prosecution  dismissed,  and,  appellant's 
motion  for  a  new  trial  having  been  overruled, 
this  appeal  is  prosecuted. 

It  is  evident  that  the  selling  to  the  minor 
is  the  same  selling  complained  of  in  the  in- 
dictment under  consideration,  and  the  sole 
question  presented  for  decision  is  whether 
the  first  trial  and  conviction  are  a  bar  to  this 
prosecution.     It  is  clear  that  the  selling  to 


the  minor  was  an  offense  without  regard  to 
whether  the  appellee  had  license  to  sell  or 
not.  A  sale  to  an  adult  would  he  no  offense, 
unless  the  selling  was  in  violation  of  some 
law.  It  has  been  held  by  some  courts  that, 
unless  the  same  evidence  which  was  neces- 
sary to  establish  the  guilt  of  the  accused  on 
the  first  trial  must  be  introduced  on  the 
second,  the  first  trial  would  not  bar  the 
second.  All  that  was  necessary  to  prove  on 
the  first  trial  was  the  furnishing  to  the 
minor  without  the  proper  written  authority. 
On  the  second  trial  the  selling  must  be 
proved,  and  also  the  fact  that  the  local  op- 
tion law  was  in  force  in  Green  county.  The 
statute  prohibiting  the  furnishing  liquor  to 
minors  is  intended  to  protect  the  youth  of  the 
land.  The  prohibition  against  selling  with- 
out license  or  in  violation  of  local  option  law 
is  a  police  regulation,  as  well  as  a  revenue 
measure;  hence  the  selling  in  question  vio- 
lated two  divstinct  statutes,  and  to  convict 
the  defendant  the  proof  in  one  case  was  dif- 


State  V.  Gapen,  17  Ind.  App.  524,  Affirmed  in 
17  Ind.  App.  529. 

In  the  Uuble  Case  the  court  pointed  out  that 
according  to  some  of  the  authorities  one  of  the 
tests  to  determine  the  Identity  of  offenses  was. 
that  If  the  evidence  of  the  facts  alleged  in  the 
second  indictment  was  not  within  Itself  suffi- 
clent  to  convict  under  the  first  Indictment,  the 
offenses  charged  in  the  two  Indictments  were 
not  the  same. 

With  regard  to  the  Identity  of  the  offense 
necessary  to  sustain  a  plea  of  former  acquittal 
or  conviction,  the  court  In  the  Ruble  Case 
quoted  the  rule  as  laid  down  In  1  Chltty,  Crim. 
Law,  452,  as  follows:  "As  to  the  identity  of 
the  offense.  If  the  crime  charged  in  the  former 
and  present  prosecution  are  so  distinct  that  evi- 
dence of  the  one  will  not  support  the  other,  it 
is  Inconsistent  with  reason,  as  It  is  repugnant 
to  the  rules  of  law,  to  say  that  the  offenses  are 
so  far  the  same  that  an  acquittal  of  the  one  will 
he  a  bar  to  the  prosecution  of  the  other." 

And  in  the  same  case,  the  court  further  cited 
the  proposition  of  law  as  contained  In  1  Bish- 
op's CrIm.  Law,  7th  ed.  §  1051,  to  the  effect 
that  the  offenses  were  not  the  same,  first  when 
the  two  Indictments  were  so  diverse  as  to  pre- 
clude the  same  evidence  from  sustaining  both  ; 
secondly,  when  the  evidence  offered  on  the  first 
Indictment,  and  that  Intended  to  be  offered  on 
the  second,  relate  to  different  transactions, 
whatever  be  the  words  of  the  respective  allega- 
tions:  thirdly,  w^hen  each  Indictment  sets  out 
an  offense  differing  In  all  Its  elements  from 
that  In  the  other,  though  both  relate  to  one 
transaction,  a  proposition  of  which  the  exact 
limits  are  difficult  to  define :  fourthly,  when 
some  technical  variance  precludes  a  conviction 
on  the  first  Indictment,  but  permits  it  on  the 
second ;  yet,  fifthly,  the  offenses  are  the  same 
in  all  other  circumstances  wherein  the  evidence 
to  support  one  of  the  Indictments  sustains  i^lso 
the  other;  and,  sixthly.  If  the  two  Indictments 
fiet  out  offenses  which  are  alike  and  relate  to 
one  transaction,  yet  If  one  contains  more  of 
criminal  charge  than  the  other,  but  upon  It 
there  can  be  a  conviction  for  what  is  embraced 
In  the  other,  the  offenses,  though  of  differing 
names,  are,  within  the  constitutional  protec- 
tion from  a  second  Jeopardy,  the  same. 

In  State  v.  Gapen.  17  Ind.  App.  324  (rehear- 
ing denied  17  Ind.  App.  629).  the  court  i>ointed 
out  that  the  jeopardy  which  was  prohibited 
by  the  state  Constitution  was  that  which  grows 
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out  of  the  same  offense,  not  necessarily  of  the 
same  act  or  transaction,  as  the  same  act  or 
transaction  might  constitute  an  offense  under 
two  or  more  Jurisdictions.  It  was  said  to  be 
well  settled  that  Jeopardy  under  one  Jurisdic- 
tion WAS  no  bar  to  Jeopardy  under  another  Juris- 
diction and  that  It  frequently  occurs  that  the 
same  act  constitutes  two  or  more  offenses  under 
the  siiine  Jurisdiction;  that  a  sale  of  Intoxicat- 
ing liquor  Is  not  of  Itself  an  unlawful  act,  and 
Is  only  made  so  by  statute,  and  that  a  sale  to  a 
minor,  and  a  sale  without  a  license,  although 
the  same  sale,  constitute  two  offenses,  entirely 
distinct,  and  that  a  simple  sale  without  more 
is  not  a  violation  of  law :  and  to  make  it  un- 
lawful It  must  be  accompanied  by  the  condition 
which  the  statute  requires  for  constituting  of- 
fenses. The  court  also  pointed  out  in  that  case 
that  the  purposes  of  the  two  statutes  were  en- 
tirely dissimilar,  as  the  one  was  passed  for  the 
purpose  of  raising  revenue  and  to  protect  those 
who  had  obtained  licenses,  while  the  other  was 
to  guard  the  young  against  Intemperance. 

These  principles  are  also  followed  and  ap- 
proved in  Arrington  v.  Com.  87  Va.  90.  100, 
10  L.  R.  A.  242.  246.  wherein  It  is  said  that  a 
single  act  may  be  an  offense  against  two  stat- 
utes, and  If  each  statute  requires  proof  of  an 
additional  act  which  the  other  does  not,  an  ac- 
quittal or  conviction  under  either  statute  does 
not  exempt  the  defendant  from  prosecution  and 
punishment  under  the  other. 

II.  Principle$   exemplified. 

The  majority  of  the  case*^  upon  this  question 
support  the  holding  of  the  court  In  Com.  v. 
Vaughn  ;  thus — 

In  Ruble  v.  State,  51  Ark.  170,  supra,  a  for- 
mer conviction  for  selling  without  a  license 
was  no  answer  to  the  second  Indictment  for 
selling  alcoholic,  ardent,  vinous,  and  Intoxicat- 
ing spirits  to  a  minor  without  the  written  con- 
seut  of  his  parents  or  guardian. 

And  the  defendant's  plea  of  autrefois  convict 
was  of  no  avail  In  Blair  v.  State.  81  Ga.  629. 
supra,  upon  an  Indictment  for  selling  spiritu- 
ous liquors  without  a  license,  with  a  previous 
conviction  on  the  same  sale  of  selling  liquors 
to  a  minor  without  the  written  consent  of  his 
parentfl  or  guardian. 

In  State  v.  (iapen.  17  Ind.  App.  524.  supra. 
It  was  held  that  the  sale  of  intoxicating  11' 
quors  without  a  license,  and  the  sale  of  Intoxl- 
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ferent  from  that  in  the  other.  The  selling 
or  furnishing  liquor  is  no  offense,  unless 
such  selling  is  prohibited  by  statute. 

The  precise  question  under  consideration 
was  decided  oy  the  supreme  court  of  Arkan- 
sas in  Ruble  v.  8tat€j  51  Ark.  170.  We  copy 
as  follows  from  the  opinion  in  that  case: 
"Appellant  sold  one  pint  of  ardent  spirits  to 
Pet«r  Dees,  a  minor,  without  the  consent  of 
his  parents  or  guardian.  For  doing  so  he 
was  indicted  for  and  convicted  of  sellin<» 
liquor  without  license,  and  fined  in  the  sum 
of  $200,  and  was  indicted  for  selling  ardent, 
alcoholic,  and  vinous  liquors  and  intoxicat- 
ing spirits  to  a  minor  without  the  written 
consent  of  his  parents  or  guardian.  After  he 
was  convicted  under  the  first  indictment,  he 
pleaded  such  conviction  and  not  guilty  to  the 
second  indicfament,  and  was  convicted  of  the 
offense  therein  charged,  and  fined.  Were  the 
trial  and  conviction  under  the  second  indict- 
ment lawful  ?  It  is  sometimes  difiicult  to  de- 
termine whether  the  offense  for  which  an  ac- 
cused party  stands  charged  is  the  same 
offense  of  which  he  has  before  been  acquitted 
or  convicted ;  and  this  is  the  only  inquiry  in 
this  case.  Mr.  Justice  Blackstone  says:  *It 
is  to  be  observed  that  the  pleas  of  autrefois 


acquit  and  autrefois  convict  must  be  upon  a 
prosecution  for  the  same  identical  act  and 
crime.*  4  Bl.  Com.  336.  In  Com,  v.  Roby, 
12  Pick.  496,  Chief  Justice  Shaw,  in  deliver- 
ing the  opinion  of  the  court  as  to  what  is 
necessary  to  constitute  offenses  charged  in 
two  indictments  the  same,  said:  'It  must. 
therefore,  appear  to  depend  upon  facts  so 
combined  and  charged  as  to  constitute  the 
same  legal  offense  or  crime.  It  is  obvioui'. 
therefore,  that  there  may  be  great  similarity 
in  the  facts  where  there  is  a  substantial  legal 
difference  in  the  nature  of  the  crimes;  and. 
on  the  contrary,  there  may  be  a  considerable 
diversity  of  circumstances  where  the  legal 
character  of  the  offense  is  the  same  as  where 
most  of  the  facts  are  identical;  but  by  adding, 
withdrawing,  or  changing  some  one  fact 
the  nature  of  the  crime  is  changed :  as  where 
one  burglary  is  charged  as  a  burglarious- 
breaking  and  stealing  certain  goods,  and  an- 
other as  a  burglarious  breaking  with  an  in- 
tent to  steal.  These  are  distinct  offenses. 
King  v.  Vandercombf  2  Leach,  C.  L.  716.  So. 
on  the  other  hand,  where  there  is  a  diversity 
of  circumstances,  such  as  time  and  place, 
where  time  and  place  are  not  necessary  in- 
gredients i<n  the  crime,  still  the  offenses  are 


eating  liquors  to  any  person  under  the  age  of 
twenty-one  years  were  two  separate  and  dis- 
tinct offenses  under  $$  5323,  7285,  Ind.  Uev. 
Stat.  1894,  1806,  and  therefore  one  convicted 
of  selling  intoxicating  liquors  without  a  license 
could  not-  successfully  plead  such  conviction  as 
a  bar  to  the  charge  of  selling  liquors  to  minors, 
even  though  both  offenses  grew  out  of  the  same 
transaction.  Rehearing  Denied,  see  17  Ind. 
App.  520. 

So,  a  conviction  for  being  a  common  seller 
of  spirituous  llquora  Is  no  defense  to  a  subse- 
quent prosecution  for  a  single  act  of  sale,  even 
though  such  act  Is  within  the  time  embraced 
In  the  first  Indictment,  as  they  are  different 
offenses,  the  violation  of  the  law  in  a  single 
case  being  an  offense.  State  v.  Maher,  35  Me. 
225.  To  the  same  effect,  State  v.  Coombs,  32 
Me.  520. 

In  State  v.  Sonnerlvalb.  2  Nott  &  McC.  280. 
it  was  held  that  a  person  who  sold  liquor  to  a 
negro  without  a  license  might  be  convicted  un- 
der the  South  Carolina  act  of  1874,  for  retail- 
ing without  a  license,  and  under  the  act  of 
1817,  for  trading  with  a  negro  without  a  ticket 
for  the  same  act  of  selling,  and  the  court  pointed 
out  that  although  the  defendant  committed 
physically  but  one  act,  yet  two  offenses  were 
committed  by  such  act. 

The  same  conclusion  was  reached  by  the 
court  in  State  v.  Glasgow,  Dud.  L.  40,  in  whlcb 
the  defendant  was  convicted  of  retailing  with- 
out a  license  and  of  trading  with  a  slave.  In 
that  case  also  both  offenses  sprang  out  of  the 
same  act.  A  similar  question  was  also  passed 
upon  In  State  v.  Tnylor,  2  Ball.  L.  40,  but  that 
was  not  a  case  of  Intoxicating  liquors. 

And  a  conviction  under  an  indictment  for 
the  violation  of  a  statute  prohibiting  the  sale 
of  intoxicating  liquors  on  Sunday  cannot  be 
pleaded  In  bar  of  an  Indictment  for  the  viola- 
tion of  a  statute  prohibiting  the  sale  of  intoxi- 
cating llquoirs  without  a  license,  although  the 
two  offenses  occurred  on  the  same  day.  where 
evidence  that  the  sale  took  place  on  Sunday  Is 
sufHclent  to  cause  a  conviction  under  the  first 
indictment,  while  evidence  that  the  defendant 
had  no  license  Is  required  to  Justify  a  convic-  j 
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tion   under  the  second   indictment.     Arrington 
V.  Com.  87  Va.  06.  100,  10  L.  R.  A.  242,  246. 

But  a  different  conclusion  would  seem  to 
have  been  reached  in  O'Brien  v.  State,  91 
Ala.  25.  20,  where  the  defendant  was  indicted 
for  selling  liquor  without  a  license,  and  con- 
trary to  law.  The  evidence  showed  that  thf* 
liquor  was  sold  on  a  Sunday,  and  it  was  con- 
tended that  the  defendant  was  guilty  of  a 
violation  of  the  Sunday  law,  and  could  not  be 
convicted  under  that  indictment.  The  court 
held  that  such  an  act  might  be  a  violation  of 
two  distinct  statutory  provisions,  and  that  the 
defendant  could  be  prosecuted  for  either  offense, 
but  that  a  conviction  of  the  one  would  bar  any 
prosecution  under  the  other  for  the  same  act. 
although  If  the  defendant  were  prosecuted  un- 
der one  statute  he  could  not  defend  upon  the 
ground  that  he  had  violated  the  other.  If  he  had 
not  been  convicted  under  It. 

And  a  conviction  under  an  Indictment  charg- 
ing the  defendant  with  keeping  intoxicating 
liquors  at  a  particular  time  and  place  with  in- 
tent to  sell  the  same  contrary  to  law  was  held 
to  bar  a  prosecution  under  a  subsequent  indict- 
ment charging  blm  with  selling;  intoxicating 
liquors  contrary  to  the  law  at  the  same  time 
and  place,  in  State  v.  Layton,  25  Iowa,  193. 

In  People  v.  Ivrank,  110  N.  Y.  488,  reversing 
46  II nn,  632,  the  defendant  was  convicted  of 
the  offense  of  selling  liquors  without  a  license 
upon  proof  which  showed  a  sale  on  a  Sunday, 
but  the  Indictment  did  not  allege  a  sale  on  that 
day.  He  contended  that  he  could  not  properly 
be  convicted  of  a  sale  on  the  latter  day  under 
such  an  Indictment,  and  the  question  was  not 
whietber  a  conviction  could  be  had  on  the  sale 
under  the  provisions  of  §  21  of  the  New  York 
act  of  1857,  to  suppress  Intemperance  without 
alleging  that  the  sale  was  on  such  day.  but 
whether,  under  a  general  indictment  alleging  a 
sale  of  liquor  without  a  license,  a  conviction 
could  be  had  under  the  provisions  of  i  13  of 
the  same  act.  in  case  the  proof  showed  that 
the  sale  did  take  place  on  a  Sunday.  The 
13th  section  of  the  act  was  general  in  its  ap- 
plication, and  prohibited  anyone  from  selllnir 
at  any  time  without  a  license,  while  the  2l8t 
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to  be  regarded  as  the  same.'  In  oonsidering 
the  identity  of  the  offense,  it  must  appear 
by  the  plea  that  the  oilense  charged  in  both 
cases  was  the  same  in  law  and  in  fact.  The 
plea  will  be  vicious  if  the  offenses  charged  in 
the  two  indictments  be  perfectly  distinct  in 
point  of  law,  however  nearly  they  may  be 
connected  in  fact ;  as,  if  one  is  charged  as  ac- 
cessory before  the  fact,  and  acquitted,  this 
is  no  bar  to  an  indictment  against  him  as 
principal.  But  it  is  not  necessary  that  the 
<!harge  in  the  two  indictments  should  be  pre- 
4*isely  the  same.  It  is  sufficient  if  an  acquit- 
tal from  the  offense  charged  in  the  first  in- 
4lictment  virtually  ^includes  an  acquittal 
from  that  set  forth  in  the  second,  however 
ihey  may  differ  in  degree.  Thus  an  acquit- 
tal on  an  indictment  for  murder  will  be  a 
<?ood  bar  to  an  indictment  for  manslaugMer ; 
and,  e  converao,  an  acquittal  on  an  indict- 
ment for  manslaughter  will  be  a  bar  to  a 
prosecution  for  murder;  for,* in  the  first  in- 
sytance,  had  the  defendant  been  guilty,  not  of 
murder,  but  of  manslaughter,  he  would  have 
l>een  found  guilty  of  the  latter  offense  upon 
tliat  indictment ;  and,  in  the  second  instance, 
:»ince  the  defendant  was  not  guilty  of  man- 
slaughter,   he    cannot    be    guilty    of    man- 


slaughter under  circumstances  of  aggrava- 
tion which  enlarge  it  into  murder.'  Chittj, 
in  speaking  of  the  identity  of  the  offense  nec- 
essary to  sustain  a  plea  of  former  acquittal 
or  conviction,  says:  *As  to  the  idenrbity  of 
the  offense,  if  tlie  crime  chained  in  the  form- 
er and  present  prosecution  are  so  distinct 
that  evidence  of  the  one  will  not  support  the 
other,  it  is  inconsistent  with  reason,  as  it  is 
repugnant  to  the  rules  of  law,  to  say  that  the 
offenses  are  so  far  the  same  that  an  acquittal 
of  the  one  will^be  a  bar  to  the  prosecution  of 
the  other.'  .  .  .  Tested  by  the  author- 
ities cited  and  quoted  from,  was  appellant 
twice  indicted  for  the  same  offense?  The 
bale  of  ardent  or  spirituous  liquor  within  and 
of  itself  is  no  offense.  Whether  it  be  crim- 
inal or  not  depends  on  other  facts.  One 
statute  makes  it  an  offense  to  sell  it  with- 
out license,  and  another  makes  it  an  offense 
I  to  sell  it  to  a  minor  without  the  consent  of 
his  parent  or  guardian.  The  objects  of  the 
two  statutes  are  entirely  different.  The  ob- 
ject of  the  first  is  the  enforcement  of  the 
law  which  requires  license  to  be  granted, 
and  fees  therefor  to  be  paid;  and  of  the 
'  other  to  protect  the  morals  of  minors,  and 
'  prevent  them  from  being  led  into  intemper- 


section  of  the  original  act  prohibited  a  sale  on 
a  Sunday  by  any  Inn,  tavern,  or  hotel  keeper, 
even  If  he  had  a  license,  and  the  amended  act 
of  1873,  §  21,  prohibited  anyone  from  selling 
intoxicating  liquors  on  a  Sunday  whether  the 
person  had  a  license  or  not.  The  court  below 
had  held  that  the  amendment  as  to  sellln'g  on 
Sunday  had  not  only  made  a  separate  and  dis- 
tinct offense,  but  had  so  far  altered  the  general 
law  In  that  respect  that  it  was  no  longer  ap- 
plicable to  a  sale  on  that  day,  and  stated  its 
reasons  that  if  the  general  law  still  remained 
applicable  a  person  who  had  no  license  and  who 
sold  on  a  Sunday  would  by  the  same  act  render 
himself  liable  to  be  punished  for  two  crimes 
growing  out  of  exactly  the  same  transaction. 
The  court  upon  appeal  held  that  a  person 
could  not  be  held  to  double  punishment  by 
holding  that  the  13th  section  of  the  act  re- 
mained in  force  as  to  one  who  sells  on  Sunday 
without  a  license,  even  though  such  a  sale 
would  render  him  liable  to  Indictment  and  pun- 
ishment under  i  1  of  the  same  act.  and  that  he 
would  be  liable  to  Indictment  under  either  sec- 
tion, but  a  conviction  under  one  would  be  a  bar 
to  a  conviction  under  the  other,  and  therefore 
a  conviction  of  an  Indlvidunl  for  selling  li- 
quor«  without  a  license  upon  a  proof  of  the  sale 
on  Sunday  would  bar  the  prosecution  for  the 
same  sale  under  an  Indictment  which  charged 
the  sale  on  a  Sunday  as  coming  under  the  21st 
section  of  the  act. 

In  Wlecke  v.  People,  14  III.  App.  447,  the 
first  three  counts  in  the  indictment  charged 
the  defendant  with  selling  Intoxicating  liquors 
to  a  minor  in  violation  of  the  state  statute, 
and  the  fourth  and  last  count  charged  him  with 
giving  intoxicating  liquors  to  a  minor  in  viola- 
tion thereof.  He  was  found  guilty  as  charged 
In  the  Indictment,  and  fined  upon  each  count, 
but  the  court  reversed  the  Judgment  and  re- 
manded the  cause,  as  there  was  no  evidence  to 
sustain  the  fourth  count  which  charged  him 
with  the  giving  of  liquor,  although  there  was 
proof  that  he  sold  Intoxicating  liqnort  to  a 
minor.  The  conrt  pointed  out  that  the  sale 
and  gift  of  Intoxicating  liquors  to  a  minor  un- 
der the  statute  were  distinct  and  separate  of- 
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fenses,  and  the  proof  of  one  would  not  sustain 
a  charge  for  the  other. 

The  principles  declared  in  the  first  section  of 
this  note  have  been  applied  in  cases  of  a  some- 
what similar  character  in  which  a  former  con- 
viction for  keeping  and  maintaining  a  common 
nuisance,  such  as  a  tenement  used  for  the  il- 
legal sale,  and  illegal  keeping  for  sale,  of  In- 
toxicating liquors,  was  held  to  be  no  bar  to  a 
prosecution  for  keeping  Intoxicating  liquors 
with  intent  to  sell  the  same  unlawfully,  or  for 
being  a  common  seller  of  the  same  at  the  same 
tinoe  and  place,  or  for  keeping  open  on  the 
Lord's  day.  These  cases  are  not,  however, 
those  of  a  prosecution  and  punishment  of  dis- 
tinct offenses  committed  by  a  single  sale,  as 
the  offense  therein  charged  is  not  the  actual 
sale,  but  the  keeping  or  being  a  common  seller 
thereof,  or  the  act  of  keeping  open  on  a  Sunday. 
Some  of  them  were,  however,  cited  and  relied 
upon  by  the  court  in  the  principal  case. 

The  following  cases  are  among  those  that 
fall  within  this  chiss:  Com.  v.  Carpenter,  100 
Mass.  204 :  Com.  v.  Roland,  12  Gray,  182 : 
Com.  V.  Bubser.  14  Gray,  83 ;  Com.  v.  Cutler, 
9  Allen.  486 ;  Com.  v.  O'Donnell,  8  Allen,  549 : 
Com.  V.  Ilogan,  97  Mass.  122 ;  Com.  v.  Har- 
ris, 13  Alien,  534  :  Com.  v.  Cotter,  cited  in  note 
to  Com.  V.  Ilogan.  97  Mass.  122.  and  Com.  v. 
Dickinson,  cited  in  same,  both  decided  in  Oct. 
term,  1867,  for  Worcester;  Com.  v.  Harrison, 
11  Gray,  308 :  Com.  v.  McCauley,  105  Mass.  69: 
Morey  v.  Com.  108  Mass.  433 ;  Com.  v.  Hazel- 
tine,  108  Mass.  479 :  Com.  v.  McShane,  110 
Mass.  502 :  Com.  v.  Brelsford.  161  Mass.  61 : 
Com.  V.  McCabe,  163  Mass.  400 :  Com.  v.  Lahy, 
8  Gray,  459 ;  Com.  v.  Dunster,  145  Mass.  101 ; 
Com.  V.  Sullivan.  150  Mass.  315 ;  Com.  v.  Han- 
ley,  140  Mass.  457 :  Com.  v.  Cunningham 
(Mass.)  5  New  Eng.  Rep.  116:  Com.  v.  Sheehan, 
105  Mass.  192 ;  McNeil  v.  Collinson,  130  Mass. 
167. 

The  cases  of  State  v.  Graham,  73  Iowa,  553 ; 
State  V.  Brown,  75  Iowa,  768,  Appx. ;  State  v. 
Wheeler,  62  Vt.  439 ;  State  v.  Jangraw,  61  Tt. 
39;  State  v.  Linco'n,  50  Vt.  644;  State  v.  In- 
ness.  53  Me.  536:  State  v.  Harris,  64  Iowa.  289. 
—are  also  of  a  similar  nature.  E.  W. 
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anoe.    The  act  or  circumstance  which,  makes 
the  9ale  illegal  in  one  ca^e  is  entirely  differ- 
ent from  the  facts  which  make  it  an  offense 
in  the  other.    Under  the  first  statute  he  was 
guilty  if  he  had  no  license,  although  he  sold 
to  a  minor  with  the  written  ooneent  of  his 
parent  or  guardian;  and  under  the  other  he 
was  guilty  if  he  sold  to  a  minor  without  the 
written  consent  of  his  parent  or  guardian, 
although  he  had  or  had    not  license.    The 
apts  necessary  to  constitute  the  offenses  are 
so  wholly  unoonneoted  and  distinct  as  not 
to  be  comprehended  the  one  within  the  other. 
The  essential  and  constituent  elements  of  the 
same  are  different.    A  party  may  be  guilty 
of  one  and  innocent  of  the  other,  or  guilty 
of  both;  and  the  acquittal  of  one  is  not  an 
aicquittfiJ  of  the  other.    They  are  separate 
and  distinct  offenses.     In  holding  that  the 
two  offenses  charged  against  appellant  are 
not  the  same,  we  are  not  without  precedents. 
In  South  Carolina  two  statutes  were  in  force 
at  the  same  time.     One  imposed  a  penalty  of 
£50  on  persons  retailing  liquors  without  li- 
cense to  persons  of  any  description,  and  the 
other  a  penalty  of  $1,000  and  imprisonment 
on  those    trading   with    a  negro  without  a 
ticket.     In  State  v.  Sonnerkalh,   2   Nott   & 
M'C.  280,  it  was  held  that  a  person  who  sold 
liquor  to  a  negro  without  a  license  and  a  ticket 
was  lawfully  convicted  under  these  statutes 
of  two  offenses,  and  subject  to  the  pencilties 
imposed  by  both.     In  State  v.  Taylor,  2  Bail. 
L.  49,  the  same  oourt  held  that  the  act  of 
buying  goods  of  a  negro^  knowing  them  to  be 
stolen,  subjected  the  purchaser  to  two  pun- 
ishments,— one   for    trading    with  a   negro 
without  a  ticket,  and  the  other  for  receiving 
stolen  goods.    And  it  was  adjudged  in  State 
V.  Inneas,  53  Me.  536,  that  'to  punish  a  per- 
son for  keeping  a  drinking  house  and  tip- 
pling shop,  and  also  for  being  a  common  sel- 
ler   of    intoxicating    liquors,    although  the 
same  individual  act  contributed  to  make  up 
each  offense,  is  not  a  violation  of  the  law 
which  forbids  a  prisoner  to  be  put  in  jeopar- 
dy twice  for  the  same  offense.*    In  Com.  v. 
Harrison,  11  Gray,  308,  it  was  held  that  a 
conviction  for  an  illegal  sale  of  intoxicating 
liquor  is  no  bar  to  a  subsequent  charge  of 
keeping  open  a  shop  for  the  transaction  of 
business    on   the   Lord's    day,  although  the 
business  transacted  was  the  sale  of  liquor, 
for  which  the  party  had  been  previously  con- 
victed.    And  in   State   v.   Faulkner,  39  La. 
Ami.     811,    it    was     held    that     the    ac- 
cused, who,  being  intrusted  with  cotton  for 
a  particular  purpose  by  the  owner,  obtained 
money  on  it»from  a  third  person,  by  falsely 
representing  himself  as  the  owner,  and  sell- 
ing it  to  him^  was  lawfully  indicted  for  em- 
bezzling Uie  cottxm,  ajid    for  obtaining    the 
third  person's  money  under  false  pretenses, 
and  thait  the  conviction  of  the  latter  offense 
was  no  bar  to  a  prosecution  for  the  other. 
According  to  the  rule  laid  down  by  some  au- 
thorities, one  of  the  tests  to  determine  the 
identity  of  offenses  is,  if  the  evidence  of  the  I 
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facts  alleged  in  the  second  indictmeot  is  not 
within  itself  sufficient  to  convict  under  the 
first  indiotment,  the  offenses  charged  in  the 
two  indictments  are  not  the  same.    Tested 
by  this  rule,  are  the  offenses  charged  in  the 
two  indictments  against  appellant  the  same? 
In  Com  V.  Thurlow,  24  Pick.  374,  it  was  held 
that  it  was  necessary,  in  an  indlctmeot  for 
selling  spirituous  liquors  without  a  license, 
to  allege  that  the  defendant  was  not  duly  li- 
censed, and  on  the  trial  it  was  incumbent  on 
the  state  to  produce  prima  facie  evidence  of 
that  fact.    According  to  that    oase  the  of- 
fenses charged  against  appellant  were  clear- 
ly not  the  same.     But    this   court  has  held 
that  the  »tate,  in  such  trials,  is  not  required 
to  prove  that  the  accused  had  no  lioense,  be- 
cause, if  he  has,  it  is  particularly  within  hi4 
own  knowledge  and  within  his  power  to  pro- 
duce or  prove  it;  and,  if  he  has  not,  it  is  not 
convenient  for  the  state  to  prove  that  he  was 
not  licensed,     popper  v.  State,  19  Ark.  146 ; 
Williams  v.  State,  35  Ark.  434.     It  is  never- 
theless true  that  the  sale  alone  does  not  ooo- 
stitute  an  offense,  and  in  a  trial  for  selling 
without  a  license  the  state  miist  introduce 
prima  facie  evidence  that  the  accused  had  no 
license  when  he  made  the  sale,  or  the  defend- 
ant fail  to  prove  he  had.    The  failure  of  the 
accused  to  prove  he  had  is  evidence  that  he 
had  none,  for,  if  he  had,  it  is  presumed  that 
he  would  have  proved  it.     So  that  proof  of  a 
sale  of  spirituous  liquors  to  a  minor  withotit 
the  written  consent  of  his  parent  or  guaid- 
ian---without    other     material     evidence — 
would  not  be  sufficient  to  prove  a  sale  with- 
out a  lioense ;  and  according  to  the  rule,  the 
offenses  charged  againat  appellant   are   not 
the  same.     But  reverse  the  order  of  the  in- 
dictments, and  suppose  that   the   appellant 
has  been  convicted  upon  the  first  indiotment 
of  selling  liquor  to  a  minor  without  the  writ- 
ten  consent  of  .his  parent  or  guardian,  and 
pleaded  such  conviction  in  bar  of  the  second, 
would  the  evidence  necessary  to  sustain  the 
second  indictment,  in  that  case,  have  been 
sufficient  to  procure  a  legal  conviction  on  the 
first?     Most  unquestionably  it   would  not. 
Then  they  are  not  the  same  offenses.    The 
evidence   of   the  one    will  not   support  the 
other,  and  'it  is,'  in  the  language  of  Ohitty, 
'inconsistent  with  reason,  as  it  is  repugnant 
to  the  rules  of  law,  to  say  that  the  offenses 
are  so  far  the  same  that  an  acquittal   (or 
conviction)   of  the  one  will  be  a  bar  to  the 
prosecution    of    the    other.'    Judgment  af- 
firmed."    1    Bishop,    Crim.    Law,  7  th  ed.  | 
1051,  seems  to  siL^tain  the  foregoing  views 
and  authorities.     It  seems  clear,  therefore, 
that  the   conviction    under   the  indictment 
pleaded  in  bar  in  this  case  is  no  bar  to  this 
prosecution,  and  the  court  erred    in  giving 
the  peremptory  instruction. 

Judgment  appealed  from  is  therefore  re- 
versed,  and  the  cause  remanded  for  a  new 
trial  upon  principles  coneistent  with  this- 
opinion. 
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SACRAMENTO   BANK^  Respt,, 

V. 

PACIFIC  BANK,  Appi,, 
J.  M.  McDonald,  intervener,  Appt. 

1.  THe  collection  by  a  creditor  of  an 
innolTent  bank,  after  recelTing  part  of 
his  claim  out  of  diyldends  from  Its  assets, 
of  another  part  by  enforcing  the  liability  of 
stockholders,  will  not  prevent  the  computa- 
tion of  subsequent  dividends  to  be  paid  from 
corporate  assets  upon  the  claim  as  it  orig- 
inally existed  in  the  same  proportion  as  is 
awarded  to  other  creditors. 

S.  A  atocliliolder  of  an  Insolvent  cor- 
poration who  has,  in  accordance  with  his 
statutory  liability,  satisfied  a  portion  of  the 
claim  of  a  corporate  creditor,  cannot,  upon 
the  basis  of  the  amount  paid,  share  in  future 
dividends  to  creditors  from  the  corporate  as- 
sets. 

(March  28,  1899.) 

APPEAL  by  defendant  and  intervener  from 
a  judgment  of  the  Superior  Court  for  the 
City  and  County  of  San  Francisco  allowing 
plaintiff  a  dividend  on  its  full  claim  out  of 
assets  of  the  defendant  bank.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Sawyer  ft  Burnett  for  appel- 
lant. 

Messrs,  A.  C.  Freeman  and  George  E. 
Bates,  for  respondent: 

The  corporation  and  its  stockholders  may 
be  regarded  as  though  they  constituted  two 
distinct  parties,  both  bound  by  the  same  ob- 
ligation, the  obligee  having  a  right  to  pur- 
sue either  or  both  to  the  full  extent  of  his 
obligation  until  from  one  or  both  sources  he 
has  been  completely  satisfied. 

If  there  is  an  insolvent  debtor,  and  his 
creditors,  or  some  of  them,  are  entitled  to 
proceed  against  him  and  also  against  some- 
one else  on  the  same  liability,  they  may  pro- 
ceed against  both  until  satisfaction  has  been 
realized,  and  a  dividend  from  either  source 
is  not  to  be  diminished  because  of  a  dividend 
from  the  other,  provided  always  that  the 
creditor  does  not  from  both  sources  realize 
more  than  the  original  amount  of  his  indebt- 
edness. 

Ee  Meyer,  78  Wis.  015,  11  L.  R.  A.  841; 
Re  Bates,  118  111.  524.  59  Am.  Kep.  383;  Mil- 
ler's Estate,  82  Pa.  113,  22  Am.  Rep.  764; 
Lewis  V.  United  States,  92  U.  S.  018,  23  L. 
ed.  513;  Kellock's  Case,  L.  R.  3  Ch.  769;  Re 
Hicks,  19  Nat  Bankr.  Reg.  299;  Bank  of 
Pennsylvania  v.  M'Calmont,  Rawle,  307; 
National  Mount  Wollaston  Bank  v.  Porter, 
122  Mass.  308. 

If  a  creditor  of  an  insolvent  has  a  security 
for  his  debt,  he  is  entitled  to  pursue  such  se- 
curity, and  at  the  same  time  to  present  his 


claim  against  the  insolvent  estate,  and  in- 
computing  dividends  on  his  claim  the  orig- 
inal amount  of  his  indebtedness  must  be- 
made  the  basis  without  making  any  deduc- 
tion on  account  of  sums  received  by  him  out 
of  any  lieu  or  collateral  security  he  may  have 
taken. 

Jervis  v.  Smith,  7  Abb.  Pr.  N.  S.  221 ;  Pat- 
ten's Appeal,  45  Pa.  151,  84  Am.  Dec.  479; 
Mason  v.  Bogg,  2  Myl.  &  C.  443;  Third  Nat. 
Bank  v.  Haug,  82  Mich.  607,  11  L.  R.  A.  327 ; 
Logan  v.  Anderson,  18  B.  Mon.  114;  Morris 
V.  Olivine,  22  Pa.  441 ;  Walker  v.  Baxter,  26. 
Vt.  710;  Cromwell  v.  Herron,  11  Ohio  C.  C 
448;  Jones,  Pledges,  §  587. 

Mr,  Boffer  Johnson  for  intervener. 

Gray,  C,  filed  the  following  opinion : 
Appeal  from  judgment  for  plaintiff  for  the* 
sum  of  $1,014.38,  claimed  to  be  due  on  the 
sixth  dividend  declared  in  favor  of  creditors, 
by    directors    of    defendant.     The  appeal  is 
taken  on  the  judgment  roll,  from  which  it 
appears  that  the  defendant  became  insolvent,, 
and  was  placed  in  liquidation  by  proceedings 
of  the  bank  commissioners  in  1S93;  tliat  it 
was  indebted  to  plaintiff  in  the  sum  of  $20,- 
272.70, or  thereabout;  that  plaintiff  presented 
its  claim  for  that  amount  to  the  defendant,., 
and  that  defendant  in  due  form  allowed  the 
same;  that  from  the  defendant  plaintiff  has 
collected  of  this  indebtedness,  before  the  com- 
mencement of  this  suit,  five  dividends  of  5- 
per  cent  each,  or  a  total  of  25  per  cent  of  its 
original  claim,  amounting  in  the  aggregate- 
to  about  $5,071.90;    also    from    the  solvent 
stockholders  plaintiff  recovered  about  $5,100, 
being  the  proportion  of  the  remaining  75  per 
cent  of  plaintiff's  claim  due  from  them,  leav- 
ing a  little  over  $10,000  unpaid  on  plaintiff's 
original  claim.    After  all  these  collections,  a 
sixth  dividend  to  the  creditors  of  5  per  cent 
was  declared  by  the  directors  of  the  insolvent 
defendant,  and  the  first  question  presented  to. 
the  court  in  this  case  is.  How  should  plain- 
tiff's right  in  that  dividend  be  computea,  and* 
how  much  is  plaintiff  entitled  to  recover  on^ 
account  of  such  dividend?     The  trial  court, 
decided  that  plaintiff's   share    in    the  sixth 
dividend  was  the  same  as  it  had  been  in  each 
of  the  first  five  dividends,  and  that  it  was 
entitled  to  5  per  cent  of  its  original  claim  as. 
it  was  before  anything  was  collected.     There 
is  no  explicit  statute  or  previous  decision  of 
this  court  to  guide  us  in  this  matter,  but  I 
think  the  trial  court  reached  a  conclusion 
that  is  correct  upon  principle,  and  is  borne 
out  by  decisions  of  courts  in  other  states  on 
questions  bearing  a  close  analogy  to  those  in- 
volved in  this  case.     **If  both  the  maker  and 
indorser  of  a  promissory  note  are  declared 
bankrupts,  the  holder  may  prove  the  note- 
for  the  full  amount  thereof  against  the  es- 
tate  of   each,   end    the   amount    for    which 
he    may    prove    it    against    the    estate  of 


NoTK. — As  to  computation  of  dividends  on 
claims  against  Insolvents,  see  also  National 
Union  Bank  T.  National  Mechanics'  Bank 
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(Md.)  27  I..  U.  A,  47Q;  and  Levy  Bros.  v.  Chi- 
cago Nat.  Bank  (111.)  30  L.  R.  A.  380. 


604  Californta  Suprexb  Court.  Mav., 

«ach  cannot  be  afTcctcd  by  any  dividends '  it,  the  plaintiflT  might  soon  find  itself  in  a 
received  from  the  estate  of  the  other, '  worse  position  than  it  would  have  occapied 
except  that  the  dividends  received  from  the  had  it  refrained  from  suing  the  stockholders 
two  estates  will  not,  in  any  event,  be  permit-  until  the  assets  of  the  bank  were  exhausted, 
ted  to  exceed  in  the  aggregate  the  amount  of  |  A  construc'tion  of  the  law  that  would  lead  to 
the  note.'*  Re  Meyer,  78  Wis.  615,  11  L.  R.  such  a  result  should  be  avoided. 
A.  841 ;  Re  Bates,  118  111.  524,  59  Am.  Rep.  I  The  intervener  also  appeals  from  the  judg- 
383.  In  \ation4il  }fount  Wollaaton  Bank  v. '  ment  contending  that  he,  being  a  stockhold^ 
Porter,  122  Mass.  308, where  the  question  was  !  owning  1,738  out  of  the  total  10,000  shares 
wha4^  the  dividend  against  the  indorser  should  ,  of  the  Pacific  Bank,  had  been  compelled  bv 
be  where  the  payee  had  already  received  50  plaintiff  to  pay  it  1738/10000  of  its  demand 
per  cent  of  his  note  from  the  maker,  the  court  against  the  bank,  and  that  he  is,  therefore, 
says:  "The  plaintiff  had  received  50  per  entitled  to  be  subrogated  to  the  extent  of  the 
cent  of  his  debt  from  the  estate  of  the  maker,  last-named  fraction  in  and  to  plainiifT's  right 
but  this  was  no  reason  why  the  defendants  in  the  sixth  dividend.  It  is  clearly  the  law 
should  not  pay  them  the  50  per  cent  upon  that  the  funds  of  an  insolvent  corporation 
the  whole  debt  as  they  had  entered  it  upon  are  all  to  be  dispensed  solely  for  the  benefit 
their  schedule.  The  plaintiff  was  entitled  to  '  of  its  creditors,  and  while  the  stockholder 
the  benefit  of  its  double  security.  Where  >  may  be  compelled  to  put  a  great  deal  into 
l)Oth  maker  and  indorser  are  liable,  the  hold-  the  funds  of  such  a  corporation  in  the  way 
er  of  a  note  may  prove  the  amount  against  of  assessments,  he  is  not  as  a  stockholder 
each,  and  receive  dividends  to  the  full  amount  permitted  to  share  in  its  dividends  eitlier  by 
of  his  debt."  On  the  principle  followed  in  subrogation  or  otherwise.  Civil  Code,  5  309. 
these  cases  it  appears  that  the  plaintiff  in  Under  the  Constitution  and  sitatutes  of  this 
this  case  is  in  the  position  of  a  creditor  hav- .  state  each  stockholder  may  be  compelled  to 
ing  two  debtors,  one  being  the  corporation, '  pay  to  the  corporation  assessments  to  the  full 


all  the  stockholders  representing  the  other, 
each  of  whom  owe  him  his  entire  claim ;  and 
that  he  is  at  liberty  to  proceed  against  both, 
or  either  separately,  without  reference  to  the 


amount  of  his  subscription  to  the  capital 
stock  of  the  corporation  for  the  payment  of 
creditors  of  such  corporation,  and  also  be 
individually  liable  to  each  creditor  for  such 


other,  until  his  entire  claim  shall  be  satis-  .  proportion  of  his  claim  as  the  amount  of 
fled;  and  that  the  plaintiff's  right  to  share  stodc  held  by  such  stockholder  bears  to  the 
in  the  dividends  with  the  other  creditors  of  whole  of  the  capital  stock.  These  two  lia- 
the  insolvent  bank  is  to  be  measured  by  the  bilities  and  the  remedies  based  thereon  are 
amount  of  its  claim  as  it  was  fixed  by  the  concurrent.  Civil  Code,  §  322;  Const,  art. 
approval  of  the  same,  made  in  course  of  the  12,  §  3;  Hiller  v.  Collins,  63  Cal.  235;  Far- 
liquidation  of  the  Pacific  Bank:  and  it  w^uld  '  mon  v.  Page,  62  Cal.  448.  It  follows,  then, 
follow  from  this  that  the  plaintiff's  share  in  that  whatever  the  intervener  has  paid,  either 
the  sixth  dividend  would  be  the  same  in  directly  to  the  corporation  in  the  way  of  as- 
amount  as  its  share  has  been  in  every  pre-  >  sessments,  or  on  account  of  his  personal  lia- 
ceding  dividend.  By  prosecuting  its  rights  !  bility  as  a  stockholder  directly  to  the  cred- 
against  the  stockholders,  the  plaintiff  for-  •  itor,  he  was  bound  to  pay  under  the  law.  and 
feited  no  right  that  it  had  against  the  Pacific  ■  can  recover  no  portion  of  the  same  back. 
Bank.  The  law  is  swift  to  l»stow  a  premium  '  either  by  subrogation  or  otherwise.  The 
upon  promptness  and  vigilance  in  the  pur- ;  conclusion  of  law  found  by  the  court  against 
suit  of  one's  rights,  and  will  not  rob  plain-    the  intervener  is  therefore  correct.     For  the 


tiff  of  any  advantage  it  may  have  gainea  over 
the  other  creditors  by  its  early  suit  against 
the  stockholders.  If,  however,  the  appel- 
lants were  to  prevail  in  their  contention  that 
plaintiff's  right  to  share  in  dividends  should 


foregoing  reasons  I  advise  that  the  judgment 
be  affirmed. 

We  concur :     Haynes,  C. ;  Bxitt,  C. 

Per  CnrlaBi! 


"be  measured  by  the  amount  of  its  claim  left ,      For  the  reasons  given    in    the    foregoing 
After  deducting  all  tliat  it  had  received  on  j  opinion,  the  judgment  is  affirmed. 
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SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  First  Quar* 
ter  of  the  Judicial  Year  Beginning  with  October  1,  1899,  Classified  as  Follows: 

I.  Public,  Official   and  Statutory  Matters. 
II.  Contractual  and  Commercial  Relations. 
Ill    Corporations  and  Associations. 
IV.  Domestic  Relations. 
V.  Fiduciaries  or  Represent ativrs. 
VI.  Torts  ;  Negligence  ;  Injuries. 
VII.  Pkoperty  Rights;  Wills;  Liens. 
VIII.  Civil  Remedies. 
XX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


The  submission  of  proposed  constitutional 
amendments  to  vote  by  ballots  containing 
them,  which  are  to  be  counted  for  each  prop- 
osition not  canceled  by  pencil  or  ink,  and 
against  those  that  are  so  canceled,  is  held 
sufficient  to  conform  to  a  constitutional  re- 
quirement for  their  submission  in  such  man- 
ner that  each  could  be  voted  for  separately. 
(N.  J.)   251. 

Insurrection. 

The  governor  or  military  officer  in  com- 
mand is  held  entitled  to  suspend  or  disre- 
gard the  writ  of  habeas  corpus  for  the  pur- 
pose of  suppressing  an  insurrection  or  re- 
bellion.    (Idaho)   832. 

Extraterritorial  effect  of  law. 
A  foreign  insurance  company  entering  into 
a  combination  outside  the  state  to  fix  rates 
of  insurance  in  other  jurisdictions,  without 
affecting  persons,  property,  or  prices  of  in- 
surance in  the  state,  is  held  to  be  unaffected 
by  a  penal  statute  against  combinations  of 
insurers,  as  that  can  have  no  extraterrito- 
rial effect.     (Ark.)  348. 

Sanitary  regulations. 
A  statute  requiring  the  registration  of  all 
herds  or  cattle  of  persons  who  supply  milk 
to  cities,  towms,  or  villages,  and  prohibiting 
the  sale  or  shipment  of  milk  from  their  prem- 
ises if  found  unsanitary,  until  they  comply 
with  reasonable  sanitary  regulations,  is  held 
constitutional.     (Md.)   433. 

Elections. 
The  determination  of  a  tie  between  candi- 
dates for  justice  of  the  peace  which  a  stat- 
ute attempts  to  give  to  county  courts  is  held 
to  be  in  conflict  with  the  Misssouri  Constitu- 
tion, which  does  not  make  any  provision  for 
the  deciding  of  a  tie  in  such  a  case,  while  it 
does  provide  therefor  in  respect  to  other  offi- 
cers.    (Mo.)   303. 

Officers. 
Payment  to  a  de  facto  officer  of  the  salary 
of  an  ofllce  is  held  to  be  no  defense  to  an 
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action  by  the  de  jure  officer  for  the  salary, 
except  for  such  period  as  the  latter 's  exclu- 
sion from  the  office  was  due  to  his  own  fault 
by  failing  to  qualify.     (Wyo.)    295. 

Privilege  from  arrest. 

The  constitutional  privilege  of  members  of 
Congress  from  arrest  while  attending  a  ses- 
sion of  Congress  or  in  going  to  or  returning 
from  the  same  is  held  not  to  extend  to  the 
service  of  summons  in  a  civil  action,  not  ac- 
companied by  any  arrest,  nor  to  a  member 
who  is  absent  on  private  business,  but  nei- 
ther going  to  nor  returning  from  the  session. 
(S.  C.)  563. 

Consuls. 

The  jurisdiction  of  the  consul  of  Sweden 
and  Norway  at  Boston  over  a  claim  for 
wages  made  by  one  of  the  crew  of  a  Nor- 
wegian vessel  at  that  port  is  held  by  virtue 
of  treaty  to  be  exclusive  of  the  jurisdiction 
of  state  courts,  and  an  ofl5cer  who  under  pro- 
cess of  a  state  court  in  such  case  arrests  the 
captain  of  the  vessel  after  knowing  its 
nationality  is  held  liahle  without  any  protec- 
tion by  virtue  of  bis  process.     (Mass.)  481. 

The  jurisdiction  of  a  state  court  in  a  civil 
case  over  a  consul  general  is  denied.  (Cal.) 
579. 

Contempt  of  court. 

The  power  of  the  court  to  punish  contempt 
without  a  jury  trial  is  held  to  be  beyond  the 
reaeh  of  legislative  interference  other  than 
by  mere  regulation  without  destroying  the 
power.     (Va.)   310. 

Right  to  practise  dentistry. 
The  right  to  practise  medicine  and  surgery 
is  held  to  include  the  right  to  practise  den* 
tistry  as  a  branch  of  surgery,  without  com- 
plying with  the  special  provisions  of  the  law 
prescribed  as  a  condition  of  practising  den- 
tistry.    (R.  I.)  269. 

License  law. 
The  constitutionality  of  a  statute  regulat- 
ing the  ^e  of  intoxicants  and  granting  11- 
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cenees  is  held  to  be  too  plain  for  dispute. 
(Pa.)  399. 

Interstate  business. 
Intoxicating  liquors  bought  in  another 
state  for  the  personal  use  of  the  purchaser, 
and  transported  in  his  own  conveyance  over 
the  sta>te  boundary,  are  held  not  to  arrive 
within  the  state  at  the  moment  they  croes the 
line,  so  as  to  be  subject  to  state  law  before 
the  purchaser  reaches  home.  (S.  C.)  567. 
The  sale  of  picture  frames  only  in  connec- 
tion with  pictures  made  in  another  state  pur- 
suant to  previous  orders  is  held  to  be  pro- 
tected from  an  ordinance  imposing  a  license 
tax,  on  the  ground  that  it  is  interstate  com- 
merce.    (S.  C.)  249.  , 

Fisheries. 
A  town  regulation  limiting  to  residents  of 
the  town  the  right  to  dig  clams  for  sale  on 
certain  fi&tB  is  held  not  to  violate  the  con- 
stitutional privileges  or  immunities  of  citi- 
zens of  other  states,  or  the  statutory  right  of 
all  residents  of  the  state  to  take  such  shell- 
fish for  their  own  use  or  in  limited  quanti- 
ties for  bait.     (Mass.)  475. 

Mobs. 
A  statute  making  a  county  liable  for  three 
fourths  the  value  of  property  destroyed  by 
mobs  or  riots,  w^ithout  regard  to  ability  or 
the  exercise  of  diligence  to  protect  the  prop- 
erty, is  held  to  be  unaffected  by  constitu- 
tional provisions  restricting  taxation  for  cor- 
porate purposes,  and  limiting  the  amount  of 
indebtedness  of  counties.     (111.)  848. 

Municipalities. 

A  statute  exempting  municipal  corpora^ 
tions  from  liability  for  defective  footways 
except  when  the  defects  are  caused  by  the 
city  or  its  authorized  agents  is  held  consti- 
tutional, even  if  a  provision  attempting  to 
impose  the  liability  on  abutting  owners  is 
unconstitutional.     (Del.)   79. 

A  city  is  held  liable  for  draining  the  un- 
derground sources  of  a  surface  stream-  by 
pumping  water  from  wells  on  its  own  laud, 
to  supply  a  reservoir,     (N.  Y.)   664. 

Eminent  domain. 
Condemnation  of  land  for  railroad  ter- 
minal facilities  is  held  to  be  for  a  public 
purpose,  notwithstanding  the  maintenance 
by  the  railroad  company  at  the  nas.K^nger 
station  of  a  hotel,  restaurant,  and  netvs 
stand.     (Tenn.)   303. 

Public  improvements. 
A    statute    authorizing    assessments    on 
abutting     property,     irrespective     of      the 
amount  of  special  benefits,  is  held  uncon- 
stitutional.    (Tex.)   289. 

Taxation. 
Copyrights  owned    by    a   corporation  are 


held  not  to  be  taxable  by  state  authority, 
but  its  goodwill  incident  to  the  business  car- 
ried on  exclusively  within  the  state  though 
the  company  is  nominally  domiciled  in  an- 
other state  in  which  it  does  not  do  any  busi- 
ness is  held  to  be  taxable  as  part  of  the  cap- 
ital employed  in  the  state.     (N.  Y.)  126. 

A  debt  due  to  a  nonresident,  being  still 
in  nonconcrete  form,  is  held  to  have  its 
situs  at  the  domicil  of  the  creditor  for  the 
purpose  of  taxation.      (La.)   524. 

A  municipal  corporation  is  held  taxable 
on  its  franchise  for  the  operation  of  water- 
works, since  it  is  deemed  to  occupy,  in  re- 
spect to  them,  the  position  of  a  private  cor- 
poration.    (Ky.)  518. 

A  direct  inheritance  tax  which  applies  to 
all  personal  property  passing  by  will  or  the 
intestate  law,  but  exempting  $5,000  in  each 
estate,  is  held  to  be  in  violation  of  the  con- 
stitutional rule  of  uniformity  of  taxation. 
(Pa.)  316. 

A  municipal  tax  on  rural  property  within 
city  limits  is  upheld,  overruling  earlier  de- 
cisions, on  the  ground  that  the  Constitu- 
tion subjects  to  taxation  property  within 
the  limits  of  the  authority  levying  the  tax, 
and  that  the  extent  of  the  territorial  limits 
of  the  municipality  is  a  matter  of  legisla- 
tive discretion  which  is  not  subject  to  ju- 
dicial revision.     (Utah)   628. 

Personal  assets  of  a  national  bank  are 
held  not  to  be  taxable  by  a  state.  (Cal.) 
747. 

The  taxation  of  shares  of  stock  in  national 
banks  is  held  unlawful  in  California  where 
the  statutes  provide  that  other  corporations 
shall  be  taxed  upon  their  property,  but  that 
no  tax  shall  be  made  of  the  shares  of  stock, 
as  this  makes  a  discrimination  in  favor  of 
the  state  banks,  even  if  the  national  banks 
are  not  taxed  under  such  statute,  since  there 
is  no  provision  for  deducting  from  the  as- 
sessment of  their  shares  of  stock  any  debts 
of  the  owner  or  anything  on  account  of  the 
investment  of  the  capital  of  the  bank  in  non- 
assessable government  bonds.     (Cal.)       737 

Oifts  of  public  funds. 

A  statute  authorizing  money  to  be  raised 
by  taxation  to  repay  drafted  men  or  their 
heirs  on  account  of  services  in  war,  or  com- 
mutation money  paid  by  them,  is  held  to  be 
in  violation  of  a  constitutional  provision 
against  gifts  of  public  money.     (N.  Y.)  556. 

A  statute  attempting  to  exempt  certain 
persons  from  liability  for  an  inheritance 
tax  in  a  case  where  the  liability  had  already 
accrued  is  held  unconstitutional  as  an  at- 
tempt to  mke  a  gift  of  public  funds  and  a 
special  law  releasing  a  debt  to  the  state. 
(Cal.)  788. 


II,  Contractual  and  Commebcial  Relations. 


Conditions  as  to  delivery. 

Breach  of  a  condition  that  a  bond  shall 
not  be  delivered  until  other  sureties  have 
signed  it  is  held  insufficient  as  a  defense  to 
the  sureties  as  against  an  obligee  who  took 


and  without  any  notice    of    the  condition. 
(Iowa)  321. 

Time  under  contract. 
A  contract  to  repurchase  stock  at  the  end 
of  two  years  if  called  on  is  held  to  give  a 


it  in  good  faith  for  a  valuable  consideration,    reasonable  time  to  make  the  demand  after 
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tlie  expiration  of  the  period,  and  not  to  re- 
quire it  to  be  made  on  the  first  day  after 
"the  two  years.     (Mich.)  479. 

Duress  as  affecting  note. 
The  defense  of  duress  is  held  to  be  cut  off 
by  transfer  of  a  negotiable  note  to  a  bona 
fide  holder.     (Wis.)  407. 

Guaranty, 
A  guaranty  of  the  prompt  payment  of  a 
note  is  held  to  be  not  annulled  by  a  judg- 
ment declaring  the  note  void  for  want  of  au- 
thority to  execute  it,  as  a^^ainst  one  who 
took  it  in  reliance  on  the  guaranty.  (111.) 
84G. 

Insurance, 

A  policy  of  life  insurance  taken  out  on 
the  life  of  a  member  of  a  building  and  loan 
association  and  assigned  to  secure  his  loan 
to  the  association  is  held  void  as  against 
public  policy.      (Va.)  243. 

Insanity  is  held  to  be  included  in  the 
word  "sickness"  as  used  in  the  by-laws  of  a 
beneficial  society.      (R.  I.)   559. 

The  fact  that  a  person  is  in  bed  with  a  cold 
is  held  not  to  show  that  he  is  not  in  good 
health,  within  the  meaning  of  an  insurance 
policy  requiring  a  premium  to  be  paid  while 
he  is  in  food  health,  and  this  is  held  to  be  so 
even  when  pneumonia  sets  in  within  a  day 
or  two  and  proves  fatal.     (Pa.)  264. 

Mere  temporary  change  in  the  use  of 
property,  though  increasing  the  risk,  is  held 
not  to  be  within  a  provision  for  forfeiture 
by  change  in  the  use  or  condition  of  the 
premises  increasing  the  risk;  but,  if  such 
change  so  materially  increases  the  risk  as 
to  make  it  apparent  to  any  person  of  or- 
dinary intelligence,  it  is  held  to  relieve  the 
insurer  from  liability  for  loss  thereby 
caused,  on  general  principles.     (6a.)  204. 

A  contract  which  in  effect  guarantees  a 
certain  revenue  per  acre  from  crops  is  held 
to  constitute  insurance.     (N.  D.)    166. 

Public  policy. 

A  contract  by  intending  bidders  for  pub- 
lic work  to  prevent  competition  in  the  bid- 
ding is  held  void  as  against  public  policy, 
and  after  the  work  is  done  by  the  parties  as 
partners  one  who  has  received  the  money 
cannot  be  compelled  by  the  other  to  divide. 
(C.  C.  App.  9th  C.)  410. 

Notes  and  a  deed  given  for  the  release  of 
the  maker's  son-in-law  from  arrest  and  pros- 
ecution for  embezzlement,  as  well  as  to  pay 
the  claim  for  embezzlement,  are  upheld 
against  the  claim  that  the  transaction  is 
against  public  policy,  and  also  against  the 
defense  of  duress,  where  the  maker  deliber- 
ately entered  into  the  transaction  on  an 
agreement  with  his  daughter  that  the  pay- 
ment should  be  taken  as  an  advancement  to 
her.     (Tenn.)  400. 

Carriers. 
The  right  of  a  carrier  to  give  a  hackman 
the  exclusive  privilege  of  using  a  paved  area 
on  railroad  grounds  adjoining  a  passenger 
station  is  denied  on  the  ground  that  it  is 
against  public  policy  as  tending  to  enhance 
prices  and  restrain  competition,  and  also 
on  the  ground  that  the  carrier,  having  ac- '  the  search  was  accepted  without  objection 
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quired  its  premises  under  the  sovereign 
right  of  eminent  domain,  cannot  grant  spe- 
cial privileges  that  the  state  could  not 
grant.      (Ind.)   427. 

A  contract  by  a  news  company  to  indem- 
nify a  railroad  company  against  liability 
for  injuries  to  news  agents  carried  on  the 
railroad  is  held  not  to  be  against  public 
policy.     (Mo.)  380. 

A  rule  of  a  railroad  company  that  bag- 
gage will  not  be  received  into  a  baggage 
room  until  the  passenger  gets  a  ticket  is  held 
unreasonable  and  void.      (Miss.)    112. 

A  rule  for  closing  a  railroad  waiting  room 
after  the  departure  of  a  train  until  thirty 
minutes  before  the  next  train  starts  is  held 
reasonable,  even  as  applied  to  a  person  who 
came  to  the  station  to  take  a  train  and  was 
driven  out  of  the  room  to  wait  several  hours 
before  the  regular  time  for  his  train,  on  a 
very  cold  night;  but  it  is  suggested  that  the 
rule  might  not  be  reasonable  in  case  of 
through  passengers  or  delayed  trains.  (N. 
C.)  163. 

Champerty. 

A  contract  between  attorney  and  client  to 
give  a  statutory  penalty  when  suit  was 
brought  on  a  sheriff's  bond  as  the  attorney's 
compensation,  after  the  client  receives  his 
claim  in  full,  is  held  not  to  be  void  for 
champerty,  although  it  did  not  bring  the 
client  the  results  that  he  anticipated;  but 
a  stipulation  that  the  client  should  not  set- 
tle the  controversy  is  held  void.  (Ark.) 
190. 

An  agreement  by  which  an  attorney  is 
to  pay  the  costs  and  expenses  of  litigation, 
as  well  as  to  give  his  services  in  considera- 
tion of  a  part  of  the  recovery,  is  held  cham- 
pertous  and  void.     (111.)   110. 

Competitive  bidding. 
The  fact  that  an  article  to  be  used  in  a 
public  improvement  is  in  the  hands  of  a 
single  dealer^  whether  because  of  a  patent  or 
otherwise,  is  held  insufficient  to  prevent 
specifying  that  article  in  letting  a  contract 
by  competitive  bidding.     (Mich.)   121. 

Contract  u>ith  officer. 
An  implied  contract  for  supplies  furnished 
to  a  city  by  an  officer  thereof  is  held  to  be 
within  the  prohibition  of  a  statute  that  the 
officer  shall  not  be  directly  or  indirectly  in- 
terested in  any  contract  with  the  city. 
(Cal.)  420. 

Waiver  of  statutory  protection. 
The  eight-hour  law  applicable  to  work  in 
underground  mines,  smelters,  etc.,  a  viola- 
tion of  which  is  made  a  misdemeanor,  is 
held  to  apply  with  equal  force  to  both  em- 
ployer and  employee,  so  that  the  empioyet 
cannot  waive  its  provisions  for  his  protec- 
tion or  recover  on  a  quantum  meruit  for 
services  in  excess  of  eight  hours  per  day. 
(Utah)  603. 

Contract  for  good  title. 

The  right  of  a  vendee  under  a  contract  for 

a  good  and  satisfactory  title  to  reject  the  title 

on  account  of  a  defect  shown  by  the  abstract 

is  denied  where  the  title  is  in  fact  good,  and 
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until  after  the  time  for  furnishing  a  proper 
search  had  passed.     (N.  Y.)  666. 

Privity. 
A  postal  employee  injured  by  negligence 
of  a  subcontractor  who  is  carrying  mails  is 


held  to  have  no  right  of  action  on  the  con- 
tract, since  he  is  a  stranger  to  it,  although 
the  subcontractor  agreed  to  assume  liability 
to  any  person  aggrieved  by  his  defaults. 
(Wis.)  616. 


III.  Corporations    and  Associations. 


A  single  sale  by  a  foreign  corporation  is 
held  not  to  constitute  a  transaction  of  busi- 
ness, within  a  statutory  restriction  on  the 
business  of  foreign  companies  in  the  state. 
(N.  J.)  538. 

A  private  sale  by  a  corporation  of  all  its 
property  is  upheld  when  fair  and  reasowible 
and  the  company  is  unable  to  go  on  with  its 
business^  although  a  minority  stockholder 
protests.     (R.  I.)   560. 

Consolidation. 
The  lease  of  a  railroad  for  ten  years  is 
held  not  to  be  within  a  constitutional  pro- 
hibition of  the  consolidation  of  railroads  or 
the  uniting  of  their  business.     (Mont.)  271. 

Charter. 
A  provision  in  the  charter  of  a  seminary, 
whereby  fees,  forfeitures,  and  penalties  ac- 
cruing to  a  certain  county  are  granted  to 
the  corporation,  is  held  not  to  be  a  contract, 
but  subject  to  change  at  the  will  of  the  leg- 
islature.    (Mo.)  675. 

By-laws. 

The  power  to  enact  by-laws  is  held  to  be- 
long to  the  stockholders,  and  not  to  be  given 
to  the  directors  as  part  of  their  general  power 
to  manage  the  business  of  the  corporation. 
(Wis.)   174. 

"National  hanks. 

The  exemption  of  national  banks  from  the 
penalties  of  usury  is  strictly  construed,  and 
held  inapplicable  in  an  action  to  foreclose  a 
mortgage  which  secures  a  note  which  was 
made  to  be  used  as  collateral  bo  a  note  due 
the  bank.     (Neb.)   654. 

National  banks  being  governmental  agen- 
cies are  deemed  not  to  be  of  similar  charac- 
ter to  state  banks  within  the  meaning  of  a 
constitutional  provision  against  giving  for- 
eign corporations  greater  privileges  than  cor- 
porations of  the  state,  and  therefore  a  state 
license  tax  on  state  banks  is  upheld,  although 
it  is  not  imposed  on  national  banks.  (Mont.) 
760. 

Paid-up  stock. 

A  statute  authorizing  assessments  on  fully 
paid-up  stock  is  held  unconstitutional  as 
against  holders  of  pre-existing  paid-up  stock. 
(Neb.)  647. 


Stock  dividend. 

A  sale  of  stock,  "including  all  dividends," 
is  held  to  include  a  stock  dividend,  even  if 
the  seller  did  not  know  that  it  had  been  de- 
clared.    (Pa.)  392. 

Preferred  stock. 

The  lien  of  preferred  stock  expressly  given 
by  statute  on  the  property  and  franchises  of 
a  corporation  is  held  not  to  extend  to  insur- 
ance on  improvements  and  stock  in  trade,  or 
to  articles  manufactured  by  the  corporation 
for  sale,  or  to  rents  collected  by  receivers. 
(Md.)  438. 

Inspection  of  hooks. 

The  right  of  a  shareholder  to  inspect  the 
books  of  his  corporation  at  reasonable  times 
and  places  and  for  a  proper  purpose  is  held 
to  be  a  common-law  right,  which  is  not  re- 
stricted by  statutes  providing  for  the  inspec- 
tion of  the  stock  book  and  for  the  furnishing 
of  a  statement  of  assets  and  liabilities  on  re- 
quest of  the  owners  of  a  certain  percentage 
of  the  stock.     (N.  Y.)  461. 

The  right  of  a  stockholder  to  inspect  the 
books,  documents,  and  records  of  the  corpo- 
ration is  held  not  to  be  forfeited  by  the  fact 
that  he  is  a  business  rival  of  the  corporation, 
and  seeks  information  to  be  used  to  its  in- 
jury and  loss.     (Md.)  446. 

Partnership. 

Implied  authority  of  one  partner  to  in- 
dorse notes  in  the  name  of  the  firm  for  ac- 
commodation is  held  to  exist  where  for  ten 
years  other  members  of  the  firm  had  known 
that  he  was  making  accommodation  indorse- 
ments, but  had  taken  no  measures  to  stop 
it,  though  remonstrating  with  him  in  private 
and  repeatedly  accepting  his  promises  to 
stop.     (N.  Y.)  647. 

Qoodwill. 

The  right  of  an  outgoing  partner  to  have 
a  forced  sale  of  the  goodwill  of  the  business 
is  denied  in  case  of  a  firm  of  dentists,  on  the 
ground  that  no  forced  sale  or  transfer  can 
be  made  of  a  goodwill  based  on  professional 
reputation  and  standing,  or  on  business  con- 
nections.    (Tenn.)   589. 


IV.  Domestic  Relations. 


Earnings  of  infants  who  have  been  eman- 
cipated by  their  father  while  he  was  in  good 
financial  condition  are  held  sufficient  con- 
sideration for  a  conveyance  by  him  to  them, 
as  against  his  creditors.      (Or.)  645. 

Illegitimacy. 
The  recognition    of    an    illegitimate  son 
which  makes  him  an  heir  under  the  Iowa 
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statute  is  held  sufficient,  although  it  took 
place  in  another  state  in  which  no  such  right 
was  given  by  the  recognition.     (Iowa)   93. 

An  illegitimate  child  born  several  years 
after  the  making  of  the  deed  of  trust  is  held 
not  entitled  to  any  interest,  under  a  pro- 
vision for  the  mother  during  life  with  re- 
mainder to  her  children.     (Ga.)   95. 


Kbsum6  of 

(FiDUCIABIBS   OB   REPBESENTATIVBS 

Alimony, 

A  prima  facie  case  of  marriage  made  by 
th«  wife  on  her  own  showing,  without  a  pre- 
ponderance of  evidence,  w^en  there  is  a  coun- 
ter* showing,  is  held  insufficient  to  entitle  her 
to  alimony  and  suit  money.     (Cal.)   793. 

The  right  to  reduce  alimony  after  a  decree 
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therefor  is  held  to  exist,  although  there  was 
no  reservation  of  the  right  in  the  decree.  ( D. 
C.  App.)  806. 

FuEkds  to  provide  for  the  professional  edu- 
cation of  a  son  in  a  law  eehool  are  held  not  to 
be  properly  included  in  an  allowance  of  ali- 
mony.    (N.  J.)    842. 


V.  FiDUCIABIES   OB   REPRESENTATIVES. 


The  right  of  a  real-estate  broker  to  a  com- 
mission from  both  sides  as  a  middleman  is 
denied,  if  he  has  expressly  contracted  to 
serve  the  buyer  and  endeavors  to  do  so. 
(Mich.)   33. 

The  commission  of  bigamy  by  a  woman,  and 
her  administration  of  the  estate  of  her  sec-i 


ond  husband  aa  his  widow,  are  held  ineffect- 
ual to  deprive  her  of  the  right  to  administer 
as  widow  upon  the  estate  of  her  first  and  law- 
ful husbanJd,  where  she  had  resumed  rela- 
tione with  him  after  the  death  of  the  other. 
(Cal.)  780. 


VI.  ToBTs;  Kegligenob;  Injubibs. 


Proximate  cause  in  case  of  malice. 
The  malicious  shooting  of  a  dog  lying  near 
his  master's  house  is  held  to  be  the  proxi- 
mate cause  of  injury  to  a  woman  who  is 
knocked  down  by  the  sudden  rushing  of  the 
wounded  dog  into  the  house.     (Vt.)  87. 

Maliciotks  act  of  servant. 
The  fact  that  an  injury  by  a  servant  was 
wilful  and  malicious  is  held  not  sufficient  to 
show  that  it  wa«  not  done  within  the  scope 
of  his  employment.     (Md.)  527. 

Tdking  misappropriated  funds. 
Brokers  who  receive  drafts  drawn  in  their 
favor  by  the  president  of  a  bank  upon  its 
funds,  in  settlement  of  his  transactione  upon 
the  board  of  trade,  are  held  to  be  bound  to 
communicate  that  fact  to  the  bank  directors, 
and  inquire  as  to  his  authority  to  execute  the 
paper,  else  they  cannot  escape  liability  for 
his  misappropriation  of  the  funds.  (C.  C. 
App.  7  th  C.)  822. 

Effect  of  reversal  of  judgment  on  prior  act. 
Acts  done  pursuant  to  a  subsisting  judg- 
ment are  held  to  give  no  right  of  action  for 
damages  as  for  a  tort  on  the  subsequent  re- 
versal of  the  judgment     (Ky.)  800. 

Cremating  fragments  of  body. 
The  cremation  of  fragments  necessarily 
amputated  in  attempting  to  save  the  life  of 
an  injured  person  at  a  hospital,  when  thie 
is  in  accordance  with  the  custom  of  the  hos- 
pital, is  held  to  create  no  liability  on  the 
part  of  a  railroad  company  in  whose  service 
the  person  was  injured  to  his  representatives 
after  his  death,  where  he  was  taken  to  the 
hospital  by  an  ambulance  summoned  by  other 
employees,  on  his  request  that  he  be  not  tak- 
en home.     (Mich.)  535. 

Fraud. 

Although  mere  silence  is  held  not  to  be 
fraudulent  when  a  person  is  purchasing 
property  which  is  more  valuable  than  the 
vendor  knows,  yet  but  little  is  needed  in  ad- 
dition to  constitute  fraud,  and  statements 
ordinarily  regarded  as  mere  opinions  may  be 
sufficient,  if  they  are  calculated  to  mislead 
and  prevent  an  examination  of  the  property 
by  the  vendor.     (Fla.)  814. 

Procuring  a  person  to  sign  a  note  as  co- 
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principal  when  intending  to  be  liable  only  as 
surety,  by  promising  that  no  liability  ehall 
be  enforced,  and  thereafter  selling  the  note 
to  an  innocent  purchaser,  so  that  the  signer 
is  compelled  to  pay  it,  is  held  to  be  action- 
able fraud.     (Ga.)   105. 

Libel. 

An  indorsement  on  a  note  that  it  is  a  for- 
gery, made  by  a  cashier  of  a  collecting  bank 
in  returning  it,  when  this  is  done  in  accord- 
ance with  a  custom  of  bankers  in  the  state, 
to  show  the  reason  for  nonpayment,  is  held 
privileged.     (Ky.)  735. 

A  letter  of  recommendation  for  a  former 
employee,  stating  that,  "like  many  others, 
he  left  our  service  durinc  the  strike,"  and  de- 
livered to  one  who,  by  his  authority,  made  a 
request  for  it, — is  held  not  to  be  libelous  per 
96  or  to  be  published  by  such  delivery. 
(Tenn.)  600. 

The  libel  of  a  dead  person  is  held  to  give 
no  right  of  action  to  a  surviving  parent. 
(Iowa)   681. 

Dangerous  premises. 

The  liability  of  the  owner  of  dangerous 
premises  to  trespassers  thereon  is  held  not 
to  exist,  even  in  the  case  of  children,  unless 
they  have  been  induced  to  enter  upon  the 
land  by  something  unusual  and  attractive 
placed  upon  it  by  the  owner,  or  with  his 
knowledge,  and  permitted  to  remain  there. 
Such  liability  is  denied  in  the  case  of  a  pond 
formed  by  surface  water.     (Tenn.)   591. 

Stringing  barbed  wire  from  the  comer  of 
a  house  to  the  corner  of  a  street,  to  prevent 
people  from  taking  a  short  cut  across  the 
owner's  grass,  is  h^d  not  to  m«ike  him  liable 
to  a  person  who,  by  mistake,  ran  into  the 
wire  after  dark.     (Mass.)  500. 

Danger  of  electricity. 
Permitting  employees  to  use  a  crane  oper- 
ated by  electricity  when  there  is  a  slight 
leakage  of  the  electricity  from  the  wire 
operating  the  motor  to  the  hauling  chain,  al- 
though uie  current  used  is  not  dangerous,  is 
held  to  make  the  master  liable  for  injury 
caused  by  a  dangerous  shock  to  an  employee, 
which  is  due  to  some  contact  outside  the  mas- 
ter's premises  of  the  motor  wire  with  some 
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wire  carrying  a  dangerous  current.     (R.  I.) 
267. 

Explosions, 
The  owner  of  nitroglycerine  is  held  to  be 
in  substance  an  insurer  against  injuries  by 
its  explosion,  and  is  held  liable  for  damages 
thus  caused,  though  he  is  not  chargeable 
with  negligence  contributing  to  the  explo- 
sion, and  has  not  violated  any  provision  of 
law  regulating  its  storage.     (Ohio)   658. 

Fast  driving. 
Firemen  driving    to    a    fire  are  held  not 
bound  by  an  ordinance  limiting  the  speed  of 
vehicles  on  streets.     (Kan.)  429. 

Driving  unsafe  team. 
The  fact  that  a  horse  ran  away  some  years 
before,  when  it  was  only  a  colt,  because  of 
the  breaking  of  a  strap  and  the  dropping 
down  of  the  pole,  with  a  sharp  report,  is 
held  no  indication  of  a  disposition  of  the 
horse  to  run  away;  and  the  mere  fact  that 
a  team  became  somewhat  unruly  during  a 
drive  is  held  insufficient  to  require  the  owner 
to  leave  it  at  a  temporary  stopping  place, 
instead  of  driving  it  home.      (Md.)  5§1. 

Carriers^  negligence. 

Failure  of  a  railroad  company  to  furnish 
a  conductor  on  a  mixed  train,  which  or- 
dinarily carries  a  good  many  passengers,  is 
held  to  be  negligence.     (N.  C.)  164. 

A  sleeping-car  company  is  held  liable  for 


Dectsions. 
;   Wills  ;  Libns.) 

failure  to  exercise  reasonable  diligence  in 
looking  after  the  persons  and  property  of 
passengers  while  asleep  on  its  cars,  on  ae^ 
count  of  which  the  property  of  a  passenger 
is  stolen.     (Ala.)  767. 

Passenger's  negligence, 

A  passenger  who,  on  alighting  from  a 
crowded  street  car^  steps  upon  a  track  in 
front  of  another  car  which  has  given  no  sig- 
nal of  its  approach,  is  held  to  be  not  guilty 
of  negligence.     (Wash.)  169. 

A  passenger  alighting  from  a  train  at  a 
regular  stopping  place,  and  imm<^liutoly 
starting  across  an  intervening  track  for  the 
station,  is  held  not  to  be  chargeable  with  the 
duty  to  look  and  listen  for  trains.  (N.  J.) 
671. 

Standing  on  the  platform  of  a  street  car 
with  one's  back  against  the  dashboard  is  held 
not  to  be  necessarily  negligent.     (III.)  108. 

Negligence  at  railroad  crossing, 
A  person  approaching  a  railroad  crossing 
where  a  train  stands  on  a  side  track,  dis- 
charging or  receiving  passengers,  is  held 
not  to  be  guilty  of  contributory  negligence 
in  attempting  to  cross  the  main  track  with- 
out stopping,  looking,  or  listening,  when  he 
knows  of  a  rule  of  the  carrier  that  an  ap- 
proaching train  must  stop  before  reaching 
the  station  when  another  train  is  receiving 
or  discharging  passengers.     (Pa.)  261. 


VII.  Pboperty  Rights;  Wills;  Liens. 


Boundary  hy  water. 
Conveyance  to  high- water  mark  is  held,  in 
Virginia,  by  operation  of  law,  to  carry  title 
to  low-water  mark,  unless  the  contrary  in- 
tent is  clearly  shown.     (Va.)  227. 

Fraudulent  deed. 

The  right  of  grantees  to  have  a  deed  sus- 
tained against  the  grantor's  creditors  on  the 
ground  that  the  grantor  took  a  conveyance 
from  them  on  a  secret  trust  for  them  is  de- 
nied on  the  ground  of  estoppel.  (Iowa) 
209. 

Earnings  of  mortgaged  property. 

As  between  the  mortgage  bondholders  and 
general  creditors  of  a  corporation  it  is  held 
that  the  latter  are  entitled  to  the  earnings 
of  the  company  before  actual  possession  is 
taken  of  the  property  by  a  mortgage  trustee 
or  receiver.     (N.  Y.)   132. 

Crops, 
Crops  planted  by  one  in  possession  under 
a  bond  for  title,  after  he  has  refused  to  com- 
ply with  his  contract  to  purchase,  and  the 
vendor,  having  tendered  a  good  title,  has  be- 
gun an  action  to  foreclose  the  bond,  are  held 
to  belong  to  the  vendor.     (Or.)  642. 

Leasehold. 
The  o^vner  of  a  lease  for  ninety-nine  years, 
renewable  forever,  is  held  to  be  the  owner  of 
the  property  under  the  Ohio  statutes  re- 
specting petitions  for  local  improvements, 
so  that  his  signature  alone  may  be  sufficient 
to  justify  an  assessment  which  will  bind  the 
property  and  sustain  a  sale  of  it  for  default 
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in  paying  the  assessment,  even  as  against 
the  lessor.     (Ohio)  662. 

Reciprocal  easements  hy  prescription. 
The  claim  that  the  long  maintenance  of  a 
dam  creates  reciprocal  easements  such  that 
a  riparian  owner  may  compel  the  continued 
maintenance  of  the  dam,  notwithstanding 
the  proprietor's  wish  to  abandon  it,  is  de- 
nied where  the  dam  is  of  a  perishable  char- 
acter, and  its  maintenance  involves  the  pos- 
sibility of  liability  for  persons  injured  by  its 
bursting.     (Minn.)  218. 

Trusts. 

A  deed  creating  a  trust  for  a  married 
woman  free  from  her  husband's  control  and 
debts,  and  subject  to  disposal  as  she  may  di- 
rect or  appoint  by  will  or  other  writing,  is 
held  to  give  her  an  equitable  fee  simple, 
which  descends  to  her  heirs  in  default  of  her 
directing  any  disposal  of  the  property,  al- 
though the  deed  of  trust  provides  that,  if  she 
leaves  the  property  without  directing  its 
disposal,  the  trustee  shall  convey  it  to  her 
husband,  his  heirs  or  assigns.  This  deci- 
sion is  based  on  the  principles  that  the  abso- 
lute power  of  disposition  precluded  any  exec- 
utory devise  or  limitation  over.     (Mo.)   53. 

A  deed  by  a  trustee  to  a  third  person  in 
contravention  of  the  trust  is  held  not  to  be 
void  as  matter  of  law,  but  the  legal  title  is 
held  to  pass  subject  to  disaffirmance  by  a 
court  of  equity  or  the  securing  of  the  pur- 
chase price  for  the  benefit  of  the  cestui  que 
trust,     (Ala.)  66. 


Wills. 
The  inability  of  attesting  witnesses  to  re- 
member the  facts  stated  in  the  attestation 
clause  of  a  will  is  held  insufficient  to  pre- 
vent the  probate  of  the  will,  where  the  signa- 
tures are  proved  and  there  is  nothing  tend- 
ing to  disprove  the  recitals  in  the  attesta- 
tion clause.     (111.)  GS2. 

lAen  for  rent. 
A  statutoiy  lien  for  rent  on  the  property 
of  an  assignee  of  the  lease  is  upheld  against 
him,  though  mado  without  the  consent  of  1 
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the  lessor,  and  the  transfer  of  the  lease  by 
his  assignee  for  creditors  is  held  ineffectual 
to  avoid  the  lien.     (Ky.)  513. 

Vendor*8  lien. 
A  vendor's  lien  securing  purchase-money 
notes  is  held  to  be  extended  by  payments  on 
the  notes  which  interrupt  the  statute  of  lim- 
itations as  to  them,  when  made  by  the  debtor 
while  he  owns  the  property,  but  not  when 
made  after  he  has  transferred  it  or  mort- 
gaged it.     (Ky.)  212. 


VIII.  CJlviL  Remedies. 


Interference  with  foreign  corporations. 

A  case  refusing  to  interfere  with  the  in- 
terna] management  of  a  foreign  corporation 
is  one  in  which  an  attempt  was  made  to  en- 
join an  alleged  illegal  assessment  by  a  mu- 
tual insurance  company.     (Va.)  621. 

The  jurisdiction  of  a  court  to  interfere 
with  the  management  of  a  foreign  corpora- 
tion is  again  denied  in  a  suit  to  restrain  the 
levying  of  assessments  on  a  member  of  a 
foreign  insurance  corporation,  in  the  ab- 
sence of  fraud,  although  the  court  says  that 
in  case  of  fraud  it  might  take  jurisdiction, 
as  well  as  in  a  case  to  recover  the  amount 
due  on  the  policy  after  the  company  had  at- 
tempted to  forfeit  it.     (N.  C.)  853. 

Setting  aside  judgment. 
A  suit  in  equity  is  sustained  in  a  state 
court  to  set  aside  a  judgment  obtained  in  a 
Federal  court  by  fraudulent  pretense  of  di- 
verse citizenship  of  the  parties  as  a  basis  of 
jurisdiction.     (Mo.)  386. 

Limitations. 

A  statute  shortening  the  period  of  limi- 
tations is  held  unconstitutional  if  it  does 
not  provide  a  reasonable  time  for  bringing 
an  action  after  the  act  goes  into  effect,  even 
if  there  are  several  months  between  the  pas- 
sage of  the  act  and  its  taking  effect.  (N. 
Y.)   118. 

The  defense  of  the  S'tatute  of  limitations 
when  the  statute  merely  gives  a  defense  and 
does  not  veet  property  is  held  to  be  subject 
to  be  taken  away  by  repeal  of  the  statute  or 
otJierwi-se.  and  not  to  be  a  vested  right.  (W. 
Va.)    600. 

Receivership. 

The  Federal  bankruptcy  law  is  held  not 
to  prevent  the  appointment  by  a  state  court 
of  a  receiver  for  a  corporation,  when  it  has 
not  been  adjudged  a  bankrupt.  (Wash.) 
177. 

Sale  of  infant's  property. 

Jurisdiction  of  chancery  over  the  estates 
of  infants  is  held  to  extend  to  the  sale  of  the 
entire  property  of  an  infant,  where  it  is  held 
in  trust  during  the  life  of  the  infant's 
mother,  although  the  trust  does  not  extend 
to  the  legal  fee  in  remainder.     (Ga.)  712. 

Oarnishment. 
A  debtor  garnished  outside  of  the  state  of 
his  residence  is  held  not  to  be  protected  from 
suit  in  favor  of  his  creditor,  when  he  pays 
the  debt  to  a  representative  of  the  foreign 
claimant  after  returning  to  his  domicil  and 
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the  entry  of  judgment  against  him,  where  he 
had  not  given  any  obligation  to  secure  the 
payment,  and  there  was  nothing  to  make  it 
compulsory.     (N.  C.)   257. 

Garnishment  of  a  city  for  a  debt  due  to  a 
nonresident  contractor  is  sustained  where 
the  city  itself  made  no  objections,  (Va.) 
246. 

Mandamtis. 

Mandamus  to  compel  the  erasure  from 
journals  of  the  legislature  of  false  entries 
showing  the  passage  of  a  statute  is  held  to 
be  the  only  adequate  remedy-  for  a  person 
who  will  be  subject  to  fine  or  imprisonment 
if  the  statute  is  valid.     (Ala.)   772. 

The  duty  of  a  artreet-railway  company  to 
maintain  and  operate  the  road  for  the  benefit 
of  the  public  ia  held  to  be  enforceable  by 
mandamus.     (N.  J.)  837. 

Mandamus  to  compel  service  by  a  tele- 
phone company  at  less  rates  than  it  demand- 
ed, on  the  ground  that  it  demands  unreason- 
able compensation,  is  denied,  where  there 
has  been  no  fixing  of  the  reasonable  rates  by 
the  legislature  or  under  its  authority.  (Neb.) 
113. 

Enforcing  liability  of  stockholders. 
An  assignee  for  creditors  of  a  foreign  cor- 
poration is  held  entitled  to  sue  to  recover  a 
pro  rata  share  of  unpaid  stock  subscriptions 
of  domestic  shareholders  on  behalf  of  all  the 
creditors  of  the  corporation,  and  such  suit 
is  held  not  to  de^nd  on  the  law  of  the  state 
in  which  the  assignment  was  made,  although 
the  statute  provides  for  such,  a  suit.  (N. 
Y.)   651. 

Res  judicata. 
A  judgment  by  default  in  an  action  by  a 
physician  for  compensation  is  held  to  be  no 
bar  to  an  action  by  the  patient  against  the 
physician  for  malpractice.     (Minn.)   541. 

Surety's  right. 
A  surety  who  has  paid  a  judgment  against 
himself  and  cosureties  on  account  of  the 
principal's  debt  is  held  entitled  to  an  as- 
signment of  it  as  a  basis  of  contribution 
from  cosureties,  and  the  satisfaction  of  it 
will  not  inure  to  the  benefit  of  a  nonpaying 
surety.     (Mont.)  285. 

Damages, 
Recovery  of  damages  for  mental  anguish 
in  case  of  failure  to  deliver  a  telegram 
promptly  is  sustained  where  the  telegram 
stated  that  a  person  had  been  killed,  but  was 
sent  by  an  agent  and  failed  to  show  who  sent 
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it,  or  the  relation    of    the    sender  and  ad- 
dressee.    (N.  C.)   160. 

The  measure  of  damages  for  a  telegraph 
line  oiver  a  railroad  right  of  way  is  held, 
overruling  a  former  case,  to  be,  not  the  value 
of  the  land  between  the  posts  and  under  the 
wire,  but  the  extent  to  which  the  value  of 
its  use  by  the  railroad  company  has  been 
diminished.     (Miss.)  223. 

Exemption  of  homestead, 
A  homestead  is  held  not  subject  to  execu- 
tion upon  a  judgment  for  use  and  occupa- 
tion of  other  land  under  an  apparent  title. 
(Ala.)  804. 


Decisions. 
AND  Pbacticb.; 

Attorney's  fee, 
A  statutory  provision  allowing  attorner's 
fees  in  favor  of  a  successful  pLeiintifr  in  a 
mechanic's  lien  case,  but  not  to  a  successful 
defendant,  is  held  constitutional.  (FIjl) 
201. 

Computing  dividends. 
A  creditor  of  an  insolvent  bank  who  has 
received  a  part  of  his  claim  out  of  dividends 
and  a  further  share  by  enforcing  the  liabil- 
ity of  stockholders  is  held  to  be  entitled  to 
have  subsequent  dividei^  computed  upon 
the  original  claim.     (CaL)  863. 


IX.  CRIMINAL  Law  and  Pbacticb. 


False  pretenses. 

The  theory  that  false  pretenses  must  be 
6uch  as  would  deceive  a  person  of  ordinary 
prudence  is  repudiated,  overruling  prior  de- 
cisions, by  an  Indiana  case.     (Ind.)   424. 

Sunday  sports, 
A  statute  prohibiting  the  playing  of  base- 
ball on  Sunday  when  any  admission  fee  is 
charged  is  sustained  against  attacks  on  sev- 
eral constitutional  grounds.     (Ind.)   504. 

Combination  to  fix  rates. 

A  combination  to  fix  insurance  rates  is 
held  not  to  be  indictable  either  at  common 
law  or  under  the  Kentucky  statutes,  al^ 
though  it  may  be  void  as  a  contract.  (Ky.) 
355. 

Homicide, 

The  right  to  plead  self-defense  is  held  not 
to  be  taken  away  by  the  fact  that  the  ac- 
cused provoked  the  difficulty  and  wtus  carry- 
ing a  dangerous  weapon,  which  he  used,  if 
he  did  not  provoke  it  with  intent  to  kill  or 
do  great  bodily  harm,  or  as  a  mere  pretext 
for  wreaking  hi«  malice.     (Tenn.)    687. 

The  suicide  of  a  person  who  was  mortally 
wounded,  and  who  was  suffering  great  pain, 
is  held  not  to  relieve  his  assailant  from  lia- 
bility for  manslaughter.     (Oal.)  783. 
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Former  jeopardy, 

A  conviction  for  selling  intoxicating  li- 
quors to  a  minor  is  held  not  to  be  a  bar  to 
a  prosecution  for  selling  the  same  liquors 
without  a  license.     (Ky.)  858. 

An  acquittal  of  a  criminal  charge  is  held 
to  be  a  bar  to  a  prosecution  of  the  accused 
for  perjury  in  swearing  that  he  did  not  com- 
mit the  offense.     (Ky.)  216. 

Confronting  ijoitness. 

A  constitutional  right  of  an  accused  per- 
son to  be  confronted  by  witnesses  against  him 
is  held  to  be  violated  by  placing  him  24  feet 
from  a  child  who  is  testifying  against  him, 
in  such  a  position  that  he  can  neither  see 
nor  hear  the  witness  nor  see  the  jury.  (Utah) 
638. 

Parole. 

The  parole  of  a  convict  is  held  to  be  in  the 
nature  of  an  additional  burden,  aod  a  sum- 
mary arrest  for  violation  of  the  parole  and 
the  return  of  the  convict  to  custody  is  held 
not  to  violate  any  constitutional  guaranties 
governing  the  arrest  and  trial  of  criminals. 
(Ala.)    502. 

Excessive  sentence. 

Kxcess  in  a  sentence  imposed  by  a  court 
which  has  jurisdiction  is  held  insufficient  to 
make  the  sentence  void,  except  as  to  the  ex- 
cess.    (S.  D.)   136. 
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Appeal  and  error  |  review  of  excessiye 

sentence  150 

Condition,  In  execution^  of  appea]  bond, 

as  to  Its  execution  by  another  333 

Liability  for  tort  in  doing  acts  authorised 
by  subsisting  Judgment  which  is  after- 
wards reversed  800 

ArmFi  exemption  of  consul  from  military 

service  587 

Assefisments.     See   Cobpobations. 

AMSlvnment.     See  Bankbuptcy. 

Ball  I  condition  in  execution  of  bond  834 

Bankraptcyi  relation  of  bankrupt  law 
to  assignments  and  insolvent  proceed- 
ings under  state  laws: — (L)  Provi- 
-  sions  of  the  various  bankrupt  laws ; 
(II.)  an  assignment  for  creditors  as 
an  act  of  bankruptcy;  (III.)  effect  of 
bankrupt  law  on  assignments  for  cri  J- 
itors:  (a)  cases  under  the  bankrupt 
act  of  1841 ;  (b)  cases  under  the  bank* 
rupt  act  of  1867 :  (1)  where  no  bank- 
rupt proceedings  were  Instituted ;  (2) 
where  bankrupt  proceedings  were  in- 
stituted, but  the  assignment  was  not 
attacked;  (3)  where  the  assignment 
was  not  attacked  in  time  by  bankrupt's 
assignee;  (4)  where  the  assignment 
was  attacked  in  time  by  bankrupt's  a»* 
signee  ;  (5)  effect  on  intervening  Judg- 
ments and  executions;  (6)  allowances 
to  assignee  for  creditors  where  the 
assignment  was  avoided  ;  (o)  cases  un- 
der bankrupt  act  of  1898  ;  (IV.)  effect 
of  bankrupt  law  on  insolvent  proceed- 
ings under  state  laws:  (a)  on  subse- 
quent proceedings;  (6)  on  pending 
proceedings ;  (c)  on  proceedings  after 
the  repeal  of  the  bankrupt  law ;  (d) 
on  proceedings  for  arrest ;  (V.)  pro- 
ceedings for  a  receiver  as  affected  by 
bankrupt  law;  (VI.)  effect  of  cred- 
itors* bill  or  supplementary  proceed- 
ings as  agalnat  bankrupt  proceedings ; 
(VII.)  effect  of  an  assignment  for 
creditors  on  the  right  to  a  discharge 
In  bankruptcy  177 

BlUfi  and  notes  |  condition  as  to  execu- 
tion of,  by  other  party  343 

Bonds  I  condition  in  execution  of  821 

Bonndarr*     See  Wathbs. 

Brokers!  fraud  and  secret  dealings  or  In- 
terest of  real-estate  brokers  as  affect- 
ing their  commissions: — (I.)  General 
doctrine;  (II.)  In  order  to  decrease 
price;  (III.)  In  cases  of  conflicting  in- 
terests; (IV.)  nondisclosure  of  true 
position;  (V.)  soliciting  others  ;  (VI.) 
conspiring  with  purchaser ;  (VII.)  se- 
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cret  profit;  (VIII.)  negligence  of 
broker;  (IX.)  agreement  to  divide 
commissions;  (X.)  by  purchase  of 
property;  (XI.)  double  commissions: 
(a)  general  rule;  (b)  reasons  for  the 
rule;  (c)  custom  or  usage;  (d)  pool- 
ing arrangements;  (XII.)  exceptions 
to  rule:  (a)  general;  (b)  knowledge 
or  consent;  (o)  mere  middleman; 
(XIII.)  as  affecting  purchaser; 
(XIV.)  miscellaneous  cases;  (XV.) 
burden  of  proof  83 

Certiorari  I  to  review  excessive  sentence  158 
Condition y  in  execution  of  contract  321 

Constltntlonal  law|  vested  right  in  de- 
fense of  statute  of  limitations: — (I.) 
Civil  actions:  (a)  actions  involving 
title  to  real  or  personal  property ;  (b) 
actions  not  involving  title  to  real  or 
personal  property;  (o)  revival  of  ap- 
peal or  writ  of  error;  (II.)  criminal 
actions  609 

Consnls.     See   Diplomatic   and    Consu- 

ULB   OPyiCBBS. 

Contracts  y  conditional  execution  of  con- 
tract under  parol  agreement  that  it 
shall  not  take  effect  until  others  have 
signed  it: — (I.)  Scope  of  the  subject, 
(II.)  bonds:  (a)  rule  that  nonper- 
formance of  condition  vitiates;  (b) 
rule  that  validity  depends  upon  knowl- 
edge or  notice ;  (o)  rule  when  bond  is 
Joint;  (d)  what  a  sufficient  condi- 
tion; (e)  knowledge  of,  or  notice  to, 
obligee:  (1)  effect  of;  (2)  sufficiency 
of;  (3)  evidence  of:  (/)  waiver  and 
estoppel;  {g)  particular  classes  of 
bonds:  (1)  application  of  general 
rules ;  (2)  bonds  for  payment  of 
debts;  (3)  bonds  of  contractors;  (4) 
bonds  of  employees ;  (5)  appeal 
bonds  t  (6)  bonds  In  attachment, 
execution,  etc.;  (7)  bail  bonds;  (8) 
revenue  bonds;  (9)  official  bonds, 
generally;  (10)  bonds  of  sheriffs,  dep- 
uties, constables,  etc. ;  (11)  treas- 
urers' bonds;  (12)  collectors'  bonds; 
(13)  guardians'  bonds ;  (14)  bonds  of 
executors  and  administrators;  (15) 
miscellaneous  unclassified  bonds : 
(III.)  conveyances;  (IV.)  ordinary 
contracts  or  agreements;  (V.)  negoti- 
able instruments :  (a)  conflict  of  au- 
thority as  to;  (b)  rule  that  failure  to 
perform  condition  vitiates  instru- 
ment ;  (o)  rule  that  failure  to  per- 
form is  no  defense ;  (d)  the  condition  ; 
sufficiency  and  waiver;  (e)  notice  of 
condition ;    (VI.)  non-negotiable  notes  321 
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Corporations.     See  also  Railroads. 

Right  to  dividends  on  transfer  of  stock : 
— In  general ;  undeclared  dividends 
pass  with  the  stock ;  rule  applies  be- 
tween testator  and  legatee ;  between 
life  tenant  and  remainderman ;  be- 
tween pledgeor  and  pledgee;  sale  for 
future  delivery ;  special  contracts ; 
peculiar  circumstances  under  which 
dividend  was  declared;  apportion- 
ment ;  right  to  deal  with  dividend 
separately ;  right  to  demand  ofder  for 
dividend  as  condition  of  performing 
contract  to  purchase ;  right  as  between 
corporation  and  transferee  302 

Right  of  stockholder  to  inspect  books  of 
corporation: — (I.)  At  common  law; 
(II.)  under  statutes;  (III.)  extent 
of  the  right  generally:  (a)  at  com- 
mon law;  (b)  under  statutes;  (c)  as- 
sistance of  attorney  or  expert;  (d) 
making  memoranda  and  taking  cop- 
ies ;  (e)  time  of  inspection ;  (f)  the 
books  and  papers  inspected ;  (g)  ef- 
fect of  business  convenience  or  neces- 
sity on ;  (h)  to  what  corporations 
applicable:  (1)  domestic  corporations  ; 
(2)  foreign  corporations;  (3)  insol- 
vent corporations;  (IV.)   the  remedy; 

(a)  by  mandamus;  (b)  by  imposition 
of  a  penalty ;  (c)  by  action  for  dam- 
ages; (d)  other  remedies;  (V.)  suffi- 
ciency of  demand  and  refusal  to  sus- 
tain remedy ;  (VI.)  effect  of  purpose 
of  stockholder  on  remedy :  (a)  gener- 
ally;  (b)  for  hostile  purposes;  (c)  to 
obtain  grounds  for  litigation ;  (d)  to 
obtain  knowledge  of  condition  of  com- 
pany;  (VII.)  rule  that  there  must  be 
a  specific  dispute;  (VIII.)  matters  of 
procedure:  (a)  in  mandamus;  (b)  In 
other  proceedings  446 

Assessments  on  paid-up  stock: — (I.) 
General  rule;  (II.)  the  question  of 
assent;  (III.)  under  state  statutes; 
(IV.)  under  charter  provisions;  (V.) 
assessments  under  by-laws ;  (VI.) 
assessment  by  resolution ;  (VII.) 
voluntary  assessments;  (VIII.) 
nonassessable  stock;  estoppel;  (IX.) 
injunction   restraining  647 

Creditors'  bills |  effect  of  bankruptcy  on  193 
Criminal  laTri  effect  of  excessive  sen- 
tence: — (I.)  Introduction;  (II.)  gen- 
eral rule:  (a)  in  state  courts;  (b)  in 
United  States  courts ;  (III.)  effect  of 
application  for  habeas  corpus :  (a) 
sentence     void,     prisoner   discharged; 

(b)  dlschai'ged,  proper  sentence 
served ;  (c)  discharge  refused  on  hab- 
eas corpus ;  (d)  discharge  refused  until 
legal  sentence  served ;  (e)  sentence 
corrected  or  modified  and  affirmed ; 
(f)  sentence  ordered  modified,  and 
case  remanded ;  (g)  proper  sentence 
imposed,  and  prisoner  remanded ;  (h) 
execution  stayed,  bail  for  future  ap- 
pearance ;  (f )  remanded  and  record 
corrected  ;  (IV.)  effect  on  appeal  or  on 
v/rit  of  error:  (a)  In  general;  (b) 
sentence  reversed  ;  prisoner  discharged  : 

(c)  prisoner    discharged,    legal    sen* 
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tence  served ;  (d)  judgment  reversed 
in  part  and  affirmed  in  part;  (e)  sen* 
tence  corrected  or  modified,  and  judg- 
ment affirmed;  (f)  judgment  ordered 
modified,  and  case  remanded;  (g)  ^ 
judgment  reversed,  and  case  remand- 
ed;  (h)  judgment  reversed,  and  new 
sentence  imposed ;  (i)  judgment  re- 
versed, and  new  trial  granted ;  (/) 
execution  stayed,  ball  for  future  a|>- 
pearance ;  (k)  discharged  upon  suing 
out  writ  of  error;  (V.)  on  certiorari: 
(a)  discharge  refused ;  (b)  judgment 
reversed,  and  case  remanded ;  (c)  pris- 
oner discharged ;  (VI.)  English  deci- 
sions 136 
Prosecution  and  punishment  of  distinct 
offenses  committed  by  single  sale  of 
intoxicating  liquors: — (I.)  General 
rule ;    (II.)   principles  exemplified           85S 

Diplomatic  and  consular  olBcersi 
exemptions  and  privileges  of: — (I.) 
Generally;  (II.)  jurisdiction  of  civil 
actions  against  consuls :  (a)  Supreme 
Court  of  the  United  States;  (b)  cir- 
cuit courts  of  the  United  States;  (c) 
United  States  district  courts;  id) 
state  courts ;  (e)  Ii3ngiish  courts : 
(III.)  jurisdiction  of  criminal  actions 
against  consuls;  (IV.)  exemption  from 
obligation  to  appear  as  a  witness ;  (V.) 
exemption  from  taxation ;  (VI.)  ex- 
emption from  military  and  jury  duties ; 
(VII.)  domicil;  (VIII.)  trading  with 
an  enemy;  (IX.)  exemptioQ  from  lia- 
bility for  judicial  and  other  acts  579 
Jurisdiction  and  powers  of  consuls : — 
(I.)  Jurisdiction  in  criminal  cases: 
(a)  generally;  (b)  in  non-Christlaa 
countries;  (o)  powv  to  send  crimi- 
nals to  home  country  for  trial ;  (II.)  Ju- 
risdiction in  civil  cases :  (a)  in  China 
and  Japan;  (b)  in  other  non-Chris- 
tian countries ;  (c)  as  to  controver- 
sies between  seamen  and  masters  of 
foreign  vessels ;  (d)  as  to  discharge 
of  seamen  abroad ;  (e)  as  to  disabled 
vessels;  (f)  in  prize  cases;  (g)  in 
suits  between  French  citizens;  (III.) 
powers  of  consul  in  other  matters: 
(a)  to  assert  claims  for  his  cltisenji 
and  country ;  (b)  to  administer  on  es- 
tates ;  (c)  to  exercise  diplomatic 
functions;  (d)  to  perform  marriage 
ceremony ;  (c)  to  grant  certificates ; 
if)  to  take  depositions  and  affidavits ; 
(g)  to  take  acknowledgments  of  deeds 
and  powers  of  attorney ;  (h)  to  retain 
ship's  papers;  (0  to  license  illegal 
acts;  (/)  to  contract;  (X;)  to  serve 
process                                                           481 

ESvldence)  burden  of  proof  of  freedom 
from  fault  in  case  of  homicide,  on  plea 
of  self-defense  7(KS 

Burden  of  proof  of  fraud  of  broker  33 

Execntlon)  effect  of  bankruptcy  on  sup- 
plementary proceedings  193 

Former  Jeopardy.     See  Cbxminal  Law. 

Habeas  corpnsi  suspension  of  writ  of : 
(I.)  Power  to  suspend;  who  may  sus- 
pend ;  partial  suspension ;  (II.)  extent 
and  effect  of  suspension ;  as  authoris- 
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ing  an  arrest  otherwise  Illegal ;  who 
are  denied  the  privilege  of  the  writ; 
continuance  of  suspension  832 

Homicide  I  self-defense  set  up  by  accused 
who  began  the  conflict: — (I.)  General 
doctrine;  (II.)  what  amounts  to  pro- 
voking or  bringing  on  the  difficulty,  or 
producing  the  occasion :  (a)  In  gener- 
al:  (ft)  in  seeking  or  returning  to  the 
deceased ;  (o)  abuse  oar  other  act  pro- 
voking attack  by  other  party ;  (III.) 
threats;  (IV.)  where  relative  or  other 
party  is  the  aggressor ;  (V.)  in  case  of 
mutual  combat;  (VI.)  former  quar- 
rel induced  by  deceased;  (VII.)  bur- 
den of  proof  of  freedom  from  fault ; 
(VIII.)  question  for  the  Jury;  (IX.) 
the  question  of  withdrawal :  (a)  in 
general ;  (b)  retreat  sufficient ;  (c) 
retreat  insufficient ;  (d)  as  a  question 
for  the  Jury  687 

Invol-vencyi  effect  of  bankruptcy  on  as- 
signment for  creditors,  see  Bank- 
RurrcY. 

International  laTr.  See  Diplomatic 
AND  Consular  Officers. 

Intoxicating  ll(i<ior«.  See  CriminaIi 
Law. 

Joint  debtors)  condition  as  to  execution 

of  contract  by  others  321 

Jadsntent.     See    also    Appeal   and   Er- 
ror. 
Recovery  by  physician  as  bar  to  action 
for  malpractice  541 

Jury;  exemption  of  consul  from  587 

lilmltatlon  of  actions.  See  Constitu- 
tional Law. 

Malpractice.     See  Judgment. 

Mandamnsi   to  enforce   right   to  Inspect 

books  of  corporation  467 

jUllltary  service.     See  Armt. 

National  banks.     See  Taxes. 

Penalty;    for    refusal    of    inspection    of 

books  of  corporation  457 

Pbysldans.     See  Judgment. 

Principal  and  agrent.     See  Brokers. 

Principal  and  ■nrety;  condition  as  to 

execution  of  contract  by  others  321 

Prise;  Jurisdiction  of  consuls  in  case  of       495 

Proximate  canse;  rule  of  proximate 
cause  In  case  of  malicious  tort: — (I.) 
The  general  rule;  (II.)  In  case  of 
wrongful  violations  of  legal  duty  or 
positive  law;  (III.)  in  case  of  acts 
directly  malidous.or  wilful ;  (IV.)  wil- 
ful misrepresentations  and  false  war- 
ranties;  (V.)   limit  to  the  rule  87 

Railroads;  restrictions  on  consolidation 
of  parallel  oir  competing  railroads  :-^ 

45  L.  R.  A. 


In  general ;  against  public  policy  ;  pow- 
er of  legislature  to  prevent  consolida- 
tion ;  statutory  provisions  forbidding 
consolidation ;  permission  to  consoli- 
date ;  leases ;  what  axe  competing 
lines;  enforcement  of  law  271 

Recel-vers;  effect  of  bankrupt  law  on  re- 
ceiverships 100 

Riparian  rlvbts.     See  Waters. 

Seamen.  See  Diplomatic  and  Consu- 
lar Officers. 

Sblpplnv;  powers  of  consuls  as  to,  see 
Diplomatic  and  Consular  Officers. 

Shore.     See  Waters. 

Stock.     See  Corporations. 

Taxes;  state  taxation  of  national  banks : 
— (I.)  Decisions  prior  to  establish- 
ment of  national  banks;  (II.)  acts  es- 
tablishing national  banks:  (III.)  taxa- 
tion of  property  franchises,  or  proc- 
esses of  banking;  (IV.)  taxation  of 
shares  of  stock :  (a)  shares  may  be 
taxed;  (b)  requirement  as  to  equal- 
ity: (1)  form  of  legislation:  (2) 
what  Is  moneyed  capital ;  (3)  effect  of 
exemption  of  property  In  state;  (4) 
discrimination ;  (5)  deduction  of  in- 
debtedness :  (6)  other  deductions ;  (7) 
difference  in  manner  of  taxing  state 
and  national  banks;  (8)  discount  for 
prompt  payment ;  (9)  uniformity 
throughout  state ;  (c)  method  of  fix- 
ing value  of  shares:  (1)  valuation 
above  par ;  (2)  deduction  for  invest- 
ment in  bonds :  (3)  deduction  for  in- 
vestment In  real  estate  and  other  prop- 
erty :  id)  method  of  assessing  the  tax ; 
(e)  period  for  which  tax  payable :  (f) 
where  tax  Is  to  be  assessed ;  (g)  terri- 
tories may  exact  tax ;  (V.)  bank  offi- 
cers to  assist:  (VI.)  provisions  of 
state  constitutions  ;  (VII.)  remedies  ; 
(VIII.)  contracts  for  special  rates; 
(IX.)   tax  on  bank  officers  737 

Exemption  of  consuls  from  587 

Threats.     See   Homicide. 

Tort.  See  Appeal  and  Error;  Proxi- 
mate Cause. 

Vested  rights.  See  Constitutional 
Law. 

Waters;  title  to  land  between  high  and 
low  water  mark: — (I.)  The  rule  In 
England;  (II.)  the  rule  In  the  United 
States;  (III.)  conflicting  rights  of 
owner  and  public;  (IV.)  what  Is 
shore;  (V.)  boundary  of  municipal 
corporations  227 

Witnesses;    exemption   of   consuls   from 

serving  as  C»86 
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OPINIONS,  NOTES  AND  BRIEFS. 


(Separate  Index  to   Notes  precedes  this.) 


ABANDONMENT. 

See  Street  Railways,  2. 

ABSTRACT. 

See  Vendor  and  Purchaser,  4-7. 


ACCOMMODATION 

See  Partnership,  1. 

ACCOUNT. 

See  Contracts,  13. 


ACQUITTAL. 

See  Criminal  Law,  1. 

ACTION  OR  SUIT. 

See  also  Appeal  and  Error,  18;  Man- 
damus, 11;  Principal  and  Surety,  2. 

1.  A  subcontractor  who  has  agreed  with 
the  contractor  to  carry  mails  in  accordance 
with  the  contract  between  the  United  States 
and  the  contractor,  in  which  the  latter  as- 
sumes liability  to  any  person  aggrieved  by 
his  defaults,  is  not  liable  upon  his  contract 
to  a  postal  employee  for  personal  injuries 
caused  by  the  subcontractor's  negligence. 
Lawton  v.  Chilton  (Wis.)  616 

2.  Ttie  appearance  of  a  city  to  an 
amended  petition  making  it  a  defendant  in 
an  action  originally  brought  against  an  al- 
leged waterworks  corporation  which  had  no 
existence  gives  jurisdiction  as  if  the  peti- 
tion was  originally  filed  against  the  city. 
Newport  V.  Com.  (Ky.)  518 

ADMINISTRATION. 

See    Executors  and  Administrators. 

ADOPTION. 

See  Descent  and  Distribution,  4. 

ADVERSE  POSSESSION. 

Notes  and  Briefs. 

Adverse    possession    against    remainder- 
men. 66 

AIiIMONT. 

See   Constitutional   Law,    10;    Hus- 
band and  Wife,  3-5. 
45  L.  R.  A. 


AMENDMENT. 

See  Constitutional  Law,  3. 

ANTI-TRUST. 

See  Conspiracy;  Statutes,  6,  8. 

APPEAI.  AND  ERROR. 

1.  An  application  for  an  appeal  to  the  8U« 
preme  court  of  Pennsylvania  should  be  by 
petition  stating  clearly  and  distinctly  the 
reasons,  so  that  the  court  or  any  of  its  jus* 
tices  may  readily  determine  whether  it  i« 
within  the  letter  as  well  as  the  spirit  of  th0 
superior  court  act.    De  Walt's  Appeal  (Pa.) 

399 
Jurisdiction. 

2.  The  supreme  court  of  California  has 
no  jurisdiction  of  criminal  cases  on  ques- 
tions of  fact.     People  v.  Lewis  (Cal.)       783 

3.  The  construction  or  application  of  the 
Constitution  of  Pennsylvania  is  not  in- 
volved, for  the  purpose  of  an  appeal  to  the 
supreme  court,  by  reason  of  a  so-called  con* 
stitutional  question  which  has  theretofore 
been  raised,  fully  considered,  and  more  than 
once  definitely  settled.  De  Walt's  Appeal 
(Pa.)  399 
Amending  pleadings. 

4.  An  amendment  of  a  complaint  whicb 
involves  a  question  of  fact  and  a  matter  oi 
law  entirely  foreign  to  the  case  made  up  on 
appeal  will  be  denied  in  the  appellate  court 
Howard  v.  Mutual  Reserve  Fund  L.  Asso 
(N.  C.)  853 

Questions  reviewable. 

5.  Questions  of  law  in  regard  to  the  legal 
sufficiency  of  the  evidence  to  sustain  a  ver« 
diet  in  a  criminal  case  may  be  presented  b^ 
motion  for  new  trial,  which  may  be  reviewed 
by  the  supreme  court.  People  v.  Lewis 
(Cal.)  783 

6.  An  exercise  of  discretion  in  permitting 
a  plea  and  demurrer  to  the  whole  bill  at  the 
same  time  is  not  a  subject  of  appeal.  Alex- 
ander V.  Alexander  (D.  C.  App.)  806 

7.  On  review  of  a  verdict  directed  for  the 
defendant  after  plaintiff  asked  to  go  to  the 
jury,  all  the  facts*  warranted  by  the  evidence 
must  be  assumed  as  settled  in  favor  of  the 
plaintiff.  Bank  of  Monongahela  Valley  v 
Weston  (N.  Y.)  647 

877 
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Appeabance — Attornbts. 


8.  A  finding  of  fact  by  the  court  in  a  case 
at  law  is  conclusive  on  appeal.  Kansas 
City,  M.  &,  B.  R.  Co.  v.  Southern  Railway 
News  Co.   (Mo.)  380 

Questions  not  raised  below. 

0.  In  actions  at  law  the  consideration  of 
the  appellate  court  will  be  confined  to  the 
errors  assigned  and  arg^ied  by  the  plaintiff 
in  error.     Dell  v.  Marvin   (Fla.)  201 

10.  A  party  canngt  complain  on  appeal, 
of  a  judgment  for  costs  in  the  lower  court, 
where  the  matter  was  not  brought  to  the  at- 
tention of  that  court.  Cloud  v.  Malvin 
(Iowa)  209 

Question,  bow  raised. 

11.  A  mere  exception  to  the  language  of 
counsel  in  argument  to  the  jury,  not  pre- 
ceded by  any  ruling  of  the  court,  is  insuf- 
ficient to  raise  a  question  as  to  the  propriety 
of  the  language  used.  Kansas  City  v.  Mc- 
Donald  (Kan.)  429 

Oronnds  of  reTersal. 

12.  Error  in  admitting  evidence  to  estab- 
lish immaterial  facts  incorporated  in  special 
findings  does  not  require  reversal.  Lamson 
V.  Beard  (C.  C.  App.  7th  C.)  822 

13.  Permitting  the  prosecution  to  offer 
unimportant  evidence  after  the  defense  has 
closed  does  not  require  reversal  of  a  con- 
viction.    People  v.  Lewis   (Cal.)  783 

14.  A  statement  by  the  prosecuting  at- 
torney in  opening  a  case  of  homicide  by 
shooting  and  throat-cutting,  that  he  will 
show  that  defendant  did  both,  will  not  re- 
quire reversal  of  a  conviction,  although  no 
attempt  is  made  to  prove  that  defendant 
did  the  latter,  if  there  is  nothing  to  show 
that  the  statement  was  not  made  in  good 
faith,  and  the  effect  was  in  fact  to  weaken 
the  case  of  the  prosecution.  Id. 

15.  A  decree  in  a  cause  in  which  the  par- 
ties, after  plea  is  filed  and  set  down,  fail  to 
bring  it  on  for  hearing,  and  proceed  to  take 
testimony  as  to  the  merits  of  the  plea,  and 
further  bring  the  case  on  for  hearing,  will 
not  be  reversed  unless  there  is  error  on  the 
merits.     Stackpole  v.  Hancock   (Fla.)     814 

16.  A  judgment  will  not  be  reversed  for  a 
general  charge  directing  a  verdict,  errone- 
ous because  not  indicating  the  specific 
ground  of  the  ruling,  if  no  ground  appears 
on  which  the  adverse  party  could  prevail  in 
the  action.     Weihenmayer  v.  Bitner   (Md.) 

446 

17.  An  instruction  that  plaintiff  in  an  ac- 
tion to  recover  for  negligent  injuries  may 
recover  if  guilty  of  only  slight  negligence, 
if  defendant  was  guilty  of  gross  negligence, 
will  not  require  reversal  if  the  jury  find 
plaintiff  was  not  negligent  at  all.  Smith  v. 
Union  Trunk  Line   (Wash.)  169 

Effect  of  reTersal. 

18.  Acts  done  pursuant  to  a  subsisting 
judgment  which  is  afterwards  reversed 
cannot  be  made  the  basis  of  an  action  for 
damages  for  tort.  Bridges  v.  McAllister 
(Ky.)  800 
45  L.  R.  A. 


Notes  ai^d  Bbiefs. 

Appeal  and  error;  review  of  excessive 
sentence.  150 

Condition,  in  execution  of  appeal  bond,  as 
to  its  execution  by  another.  333 

Liability  for  tort  in  doing  acts  authorized 
by  subsisting  judgment  which  is  afterwards 
reversed.  800 

APPEARANCE. 

See  Action  or  Suit,  2. 

APPROPRIATIONS. 

Seie  Public  Money. 

ARmr. 

Notes  and  Bbiefs. 

Army;  filling  quotas  for.  5.57 

Exemption  of  consul  from  military  serv- 
ice. 5S7 

ARREST. 

See  Criminal  Law,  6;  Officebs,  1; 
Writ  and  Process,  1. 

ASSESSMENTS. 

See  Constitutional  Law,  12;  Con- 
tracts, 14;  Corporations,  8,  Not»:s 
AND  Briefs;  Public  Improveuents; 
Taxes. 

ASSIGNMENT. 

See  Bankruptcy,  Notes  and  Briefs; 
Evidence,  5,  8;  Judgment,  2;  Land- 
lord AND  Tenant. 

ASSIGNMENT  FOR  CREDITORS. 

See  Insolvency. 

ASSUMPSIT. 

1.  A  finding  of  fact  that  the  president  of 
a  bank  made  a  wrongful  and  unauthorized 
appropriation  of  its  funds  for  payment  of 
his  own  debts  cannot  be  overcome  in  favor 
of  persons  who  received  them,  by  the  fact 
that  entries  exist  in  the  bank*s  books  which 
tend  to  show  the  contrary,  since  tjieir  lia- 
bility to  refund  depends,  not  upon  the 
fraudulent  bookkeeping,  but  upon  the  mis- 
appropriation of  the  money,  to  which  they 
were  parties,  in  regard  to  which  they  were 
bound  to  inquire  of  the  directors,  and  not 
look  to  the  lKK)k8.  Lamson  v.  Beard  (C.  C. 
App.  7  th  C.)  822 

2.  A  person  who  pays  money  under  the 
demand  of  another,  with  full  knowledge  of 
all  the  facts,  cannot  afterwards  recover. 
Howard  v.  Mutual  Reserve  Fund  L.  Aaso. 

(N.  C.)  853 

ATTACHMENT. 

Notes  and  Briefs. 

Attachment;  of  chose  in  action  previously 
assigned.  133 


ATTORNEYS. 

See  also  Champerty;  Judomekt,  1. 

One  thousand  dollars  is  adequate  com- 
pensation for  the  services  of  an  attorney  in 
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enforcing  the  liability  of  a  sheriff's  bond  for 
his  failure  to  pay  $7,114.50  as  directed  by  a 
judgment,  where  the  judgment  for  principal 
and  penalty  is  $10,000,  and  property  is 
turned  over  to  his  client  in  compromise 
valued  at  $8,850.     Davis  v.  Webber  (Ark.) 

196 
Notes  and  Bbiefs. 

See  also  Champerty. 

Attorneys;     validity    of    contract    with 
client;  right  of  client  to  settle  controversy. 

196 

ATTORNEYS'  FEES. 

See  also  Bills  at^d  Notes,  1 ;  Constitu- 
tional Law,  7. 

Attorneys'  fees  allowed  to  a  lien  claim- 
ant under  Fla.  act  1887,  chap.  3747,  are  in- 
cidental to  the  lien  claim,  and  entitled  to 
payment  on  the  same  basis  as  the  judgment 
for  labor  or  material.  Dell  v.  Marvin  (Fla.) 

201 
Notes  and  Bbiefs. 

Attorneys'  fees;  statute  imposing,  as  de- 
nial of  equal  protection  of  laws.  372 

BAOOAGE. 

See  Cabbiebs,  4. 


Notes  and  Bbiefs. 
Bail;  condition  in  execution  of  bond.  334 

BANKRUPTCY. 

The  enactment  of  the  Federal  bank- 
ruptcy law  of  July  1,  1898,  did  not  suspend 
the  right  of  a  state  court  to  appoint  a  re- 
ceiver for  an  insolvent  corporation  under 
state  laws,  when  it  had  not  been  adjudged 
a  bankrupt  under  the  law  of  Congress.  State 
ex  rel.  Strohl  v.  King  County  Super.  Ct. 
(Wash.)  177 

Notes  and  Bbiefs. 

Relation  of  bankrupt  law  to  assignments 
and  insolvent  proceedings  under  state  laws: 
—  (I.)  Provisions  of  the  various  bank- 
rupt laws;  (II.)  an  assignment  for  credi- 
tors as  an  act  of  bankruptcy;  (III.)  effect 
of  bankrupt  law  on  assignments  for  credi- 
tors: (a)  cases  under  the  bankrupt  act  of 
1841;  (&)  cases  under  the  bankrupt  act  of 
1867:  (1)  where  no  bankrupt  proceedings 
were  instituted;  (2)  where  bankrupt  pro- 
ceedings were  instituted,  but  the  assignment 
was  not  attacked ;  (3)  where  the  assignment 
was  not  attacked  in  time  by  bankrupt's  as- 
signee; (4)  where  the  assignment  was  at- 
tacked in  time  by  bankrupt's  assignee;  (5) 
efTcct  on  intervening  judgments  and  execu- 
tions; (6)  allowances  to  assignee  for  credit- 
ors where  the  assignment  was  avoided;  (c) 
cases  under  bankrupt  act  of  1898;  (IV.)  ef- 
fect of  bankrupt  law  on  insolvent  proceed- 
ings under  state  laws:  (a)  on  subsequent 
proceedings;  (6)  on  pending  proceedings; 
(c)  on  proceedings  after  the  repeal  of  the 
bankrupt  law;  {d)  on  proceedings  for  ar- 
45  L.  R.  A. 


rest;  (V.)  proceedings  for  a  receiver  as  af- 
fected by  bankrupt  law;  (VI.)  effect  of 
creditors'  bill  or  supplementary  proceedings 
as  against  bankrupt  proceedings;  (VII.) 
effect  of  an  assignment  for  creditors  on  the 
right  to  a  discharge  in  bankruptcy.         177 

BANKS. 

See  also  Assumpsit,  1;  Bonds,  2;  Es- 
toppel, 3;  Notice,  1,  2;  Taxes,  7-9; 

USUBY. 

1.  Brokers  who  receive  drafts  drawn  in 
their  favor  by  the  president  of  a  bank  upon 
its  funds  in  settlement  of  his  transactions 
upon  the  board  of  trade  are  bound  to  com- 
municate that  fact  to  the  bank  directors,  and 
inquire  as  to  his  autho;*ity  to  execute  the 
paper.  Lamson  v.  Beard  (C.  C.  App.-  7th 
C.)  822 

2.  The  license  tax  on  banks  created  by 
the  state,  which  is  imposed  by  Mont.  Pol. 
Code,  §  4061,  although  it  is  not  imposed  upon 
national  banks,  is  not  for  that  reason  in 
conflict  with  Mont.  Const,  art.  15,  §  11,  pro- 
viding that  no  corporation  formed  under  the 
laws  of  any  other  country,  state,  or  terri- 
tory shall  have  any  greater  rights  or  privi- 
leges than  corporations  of  the  "same  or 
similar  character"  created  under  the  laws 
of  the  state,  since  national  banks,  being 
governmental  agencies,  are  not  of  the  same 
or  similar  character  as  banks  created  under 
the  laws  of  the  state.  State  v.  Thomas 
Cruse  Sav.  Bank   (Mont.)  760 

3.  The  collection  by  a  creditor  of  an  in- 
solvent bank,  after  receiving  part  of  his 
claim  out  of  dividends  from  its  assets,  of  an- 
other part  by  enforcing  the  liability  of  stock- 
holders, will  not  prevent  the  computation  of 
subsequent  dividends  to  be  paid  from  cor- 
porate assets  upon  the  claim  as  it  originally 
existed,  in  the  same  proportion  as  is  awarded 
to  other  creditors.  Sacramento  Bank  v. 
Pacific  Bank  (Cal.)  863 

4.  A  stockholder  of  an  insolvent  corpora- 
tion who  has,  in  accordance  with  his  statu- 
tory liability,  satisfied  a  portion  of  the 
claim  of  a  corporate  creditor,  cannot,  upon 
the  basis  of  the  amount  paid,  share  in 
future  dividends  to  creditors  from  the  cor- 
porate assets.  Id. 

BARBED  WIRE. 

See  Negligence,  3. 

BASEBALL. 

See  Constitutional  Law,  4,  8;  In- 
dictment, etc.;  Statutes,  11. 

BID. 

See  CoNTBACTS,  10-12. 

BIOAMT. 

See  ExECUTOBS  and  Administbatobs,  1. 

BILLS  AND  NOTES. 

See  also  Banks,'  1 ;  Fbaud  and  Fbaudu- 
LENT  Conveyances,  1;  Guaranty; 
Libel  and  Slandeb,  4,  5;  Pabtneb- 
SHIP,  1. 

1.  The  negotiability  of  a  note  is  not  de- 
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stroyed  by  an  agreement  to  pay  costs  of  col- 
lection, including  attorneys'  fees,  although 
Ga.  Civ.  Code,  §  3667,  provides  that  such 
agreements  shall  be  void  unless  a  plea  be 
filed  by  the  defendant  and  not  sustained. 
Jones  V,  Crawford  (Ga.)  105 

2.  A  guardian  is  a  bona  fide  holder  of  an 
unmatured  note  taken  from  a  former  joint 
guardian,  who  has  resigned,  to  pay  an  in- 
debtedness to  the  ward  for  property  which 
the  resigning  guardian  has  had  and  failed 
to  accoimt  for.     Mack  v.  Prang  (Wis.)   407 

3.  The  defense  of  duress  is  one  of  the  de- 
fenses to  negotiable  paper  which  is  cut  off 
by  transfer  to  a  bona  fide  holder.  Id. 

4.  Brokers  who  take  from  its  president 
drafts  of  a  bank  payable  to  them  and  signed 
by  him,  in  payment  of  his  individual  debt 
to  them,  are  not  bona  fide  purchasers  so  as 
to  be  able  to  hold  the  proceeds  against  the 
bank  in  case  he  had  no  authority  to  draw 
the  drafts.  Lamson  v.  Beard  (C,  C.  App. 
7  th  C.)  822 

Notes  and  Bbiefs. 

Signed  by  married  woman,  see  Husband 
AND  Wife. 

Bills  and  notes ;  condition  as  to  execution 
of,  by  other  party.  343 

Effect  of  duress;  fraud  in   inception  of. 

408 

Ground  of   suspicion   as  to  dealings    of 
bank  ofiicer  in.  828 

BONA  FIDE  PURCHASER. 

See  Bills  and  Notes,  2-4. 

BONDS. 

See  also  Notice,  3. 

.  1.  The  breach  of  a  condition  on  which 
sureties  sign  a  bond,  that  it  will  not  be  de- 
livered until  other  sureties  have  signed  it, 
will  not  prevent  them  from  being  liable  to 
the  obligee,  if  he  receives  the  bond  in  good 
faith,  for  a  sufiicient  consideration,  without 
knowledge  or  notice  of  the  condition.  Benton 
County  Sav.  Bank  v.  Boddicker  (Iowa)   321 

2.  A  bond  taken  by  a  savings  bank  in  ex- 
cess of  the  amount  which  it  is  authorized 
to  take  by  Iowa  Acts  15th  Gen.  Assem.  chap. 
60,  §  18,  limiting  the  amount  of  money  that 
may  be  loaned  to  any  person  or  firm,  is  not 
for  that  reason  void, — especially  when  it  is 
not  limited  to  indebtedness  for  borrowed 
money.  Id. 

3.  A  bond  conditioned  to  pay  the  full 
amount  of  the  indebtedness  of  a  firm,  but 
which  recites  an  intention  to  indemnify 
against  all  losses  by  reason  of  the  failure  of 
the  firm  to  pay  indebtedness  then  owing  or 
afterward  contracted,  is  not  limited  to  the 
indebtedness  then  existing.  Id. 

Noi'Es  AND  Briefs. 

Bonds;  condition  in  execution  of.        321 

BOUNDARY. 

See  also  Waters,  Notes  and  Briefs. 

Riparian    rights,  including   the    right 
45  L.  R.  A. 


to  the  soil  between  ordinary  high  mud  low 
water  mark,  as  incident  or  appurtenant  to 
the  adjacent  land,  pass  in  Virginia  by  virtue 
of  the  operation  of  the  statutes  extending 
the  rights  of  individuals  to  low-water  marl^ 
although  the  conveyance  is  in  terms  made 
to  "high-water  mark,"  unless  the  deed  mani- 
fests a  clear  intention  to  control  the  opera- 
tion of  the  statutes.  Waverly  Water  Front 
I.  &  D.  Co.  V.  White  (Va.)  227 


See  also  Banks,  I ;  Bills  and  Notes, 
4. 

A  real-estate  broker  cannot  be  re- 
garded as  a  middleman  entitled  to  a  commis- 
sion from  both  sides,  if  he  has  contracted  ex- 
pressly to  serve  the  buyer,  and  throughout 
the  negotiations  endeavors  to  depress  the 
price  and  arrange  conditions  favorable  to 
the  buyer.    Leathers  v.  Canfield  (Mich.)  33 

Notes  and  Briefs. 

Brokers;  fraud  and  secret  dealings  or  in- 
terest of  real-estate  brokers  as  affecting 
their  commissions: — (I.)  General  doctrine; 
(II.)  in  order  to  decrease  price;  (III.)  in 
cases  of  conflicting  interests;  (IV.)  nondis- 
closure of  true  position;  (V.)  soliciting 
others;  (VI.)  conspiring  with  purchaser; 
(VII.)  secret  profit;  (VIII.)  negligence  of 
broker;  (IX.)  agreement  to  divide  commis- 
sions; (X.)  by  purchase  of  property ;  (XL) 
double  commissions:  (a)  general  rule;  (6) 
reasons  for  the  rule;  (c)  custom  or  usage; 
(d)  pooling  arrangements;  (XII.)  excep- 
tions to  rule:  (a)  general;  {h)  knowledge 
or  consent;  (o)  mere  middleman;  (XI 11.) 
as  affecting  purchaser;  (XIV.)  miscellane- 
ous cases;   (XV.)  burden  of  proof.  33 

BUITDINO    AND     I.OAH    ASSOCIA- 
TIONS. 

See  also  Insubance,  10-12. 

1.  A  building  and  loan  association  which 
receives  the  benefit  of  the  act  of  one  of  its 
members  in  taking  a  policy  of  insurance  on 
his  life  and  assigning  it  as  collateral  to  {^ 
cure  a  loan  to  the  association,  by  the  credit 
of  the  amount  of  the  policy  on  its  debt  upon 
the  death  of  the  assured,  will  be  liable  to 
account  for  the  amount  to  the  assignee  or 
representatives  of  the  insured.  Tate  v. 
Commercial  Bldg.  Asso.  (Va.)  243 

2.  A  member  may  recover  from  a  build- 
ing and  loan  association  the  amount  which 
he  has  contributed  to  it  to  enable  it  to  pay 
the  interest  on  its  debt  and  the  premium  on 
a  policy  of  life  insurance  assigned  as  collat- 
eral security  for  such  debt.  Id. 

3.  A  judgment  confessed  by  a  building 
and  loan  association,  otherwise  than  for  a 
debt  contracted  or  money  loaned  at  the  time, 
will,  under  Va.  Code,  §  1149,  inure  ratably 
to  the  benefit  of  all  existing  creditors.      Id. 

BUSINESS. 

See  CoBPOBATiONS,  20. 


By-La  w8~Cabri£R8. 
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BY.I.AWS. 

See  CoBPORATio:vs,  2. 

CABLE  CAR. 

See  Stbeet  Railways,  4,  5. 

CALI.« 

See  CoRPOBATioNS,  7. 

CARRIERS. 

See  also  Contbacts,  4;  Hacks;  Tele- 
phones; Trial,  3,  4. 

1.  A  party  coming  to  a  railroad  station 
with  the  intention  oi  taking  the  next  train 
i4  in  contemplation  of  law  a  passenger ,  pro- 
vided his  coming  is  within  a  reasonable  time 
before  the  departure  of  the  train.  Phillips 
V.  Southern  R.  Co.  (N.  C.)  163 

2.  A  rule  for  closing  a  railroad  waiting 
room  after  the  departure  of  a  train,  until 
thirty  minutes  before  the  departure  of  the 
next  train«  is  a  reasonable  one  as  applied  to 
a  person  who  has  come  to  the  station  at  8 
p.  M.  to  wait  for  a  train  at  1 :30  A.  M.  and  is 
driven  out  of  the  room,  although  the  night 
is  cold,  to  wait  several  hours  imtil  the  regu- 
lar time  of  reopening  the  room;  but  the  rule 
might  not  be  reasonable  in  case  of  through 
passengers  or  delayed  trains.  Id. 

3.  The  ejection  of  a  passenger  who  has 
no  ticket,  because  he  will  not  pay  more  than 
the  regular  fare,  is  wrongful,  where  his  fail- 
ure to  get  a  ticket,  for  which  he  otherwise 
would  have  had  time,  was,  without  any  fault 
of  his,  due  to  delay  in  finding  his  satchel  in 
the  baggage  room,  where  he  had  left  it  with- 
out any  check,  at  a  time  when  the  ticket 
oflice  was  closed,  as  he  was  directed  to  do 
by  the  baggage  master,  who  refused  to  give 
liim  a  check  until  he  had  procured  his  tick- 
et.    Coffee  V.  Louisville  &  N.  R.  Co.  (Miss.) 

112 

4.  A  rule  that  a  baggage  master  shall  not 
receive  baggage  into  the  baggage  room  until 
a  ticket  shall  have  been  procured  is  an  im- 
position on  the  public,  unreasonable,  and 
void.  Id. 

NeKliKenoe. 

5.  It  is  negligence  in  a  railroad  company 
not  to  furnish  a  conductor  on  a  looal  train 
with  one  passenger  car,  which  runs  on  a 
>chedule  so  arranged  as  to  enable  people  on 
the  route  to  visit  a  city  for  several  hours, 
and  return  at  a  reasonable  hour  on  the  night 
of  the  same  day,  when  the  train  ordinarily 
carries  a  good  many  passengers.  Means  v. 
C'arolina  C.  R.  Co.  (N.  C.)  164 

6.  A  passenger  has  the  right  to  presiune 
that  a  train  will  not  be  permitted  bo  pass  be- 
tween that  from  which  he  alights  and  the 
station,  in  violation  of  a  ririe  of  the  com- 
pany, while  passengers  are  being  received  and 
discharged,  and  is  not  necessarily  chargeable 
with  contributory  negligence  for  failure  to 
look  and  listen  before  proceeding  over  the 
tracks  towards  the  station.  Atlantic  City 
R.  Co.  V.  Goodin  (N.  J.  Err.  &  App.)      671 

7.  A  passenger  on  a  crowded  street  car, 
whose  view  in  front  of  the  car  is  obstructed 
by  standing  passengers,  is  not  guilty  of  neg- 
-iV)  L.  R.  A. 


ligence,  as  matter  of  law,  in  stepping  from 
the  moving  car  upon  the  track  used  by  cars 
going  in  the  opposite  direction,  at  a  largely 
used  street  cn^sing  in  a  populous  city,  when 
no  signal  of  the  approach  of  a  car  on  that 
track  ha«  been  given.  Smith  v.  Union  Trunk 
Line  (Wash.)  169 

8.  Standing  on  the  platform  ol  a  cable 
car,  with  one's  back  against  the  dashboard, 
will  not  constitute  negligence  on  the  paxt 
of  a  passenger  who  goes  out  of  the  car  as  he 
approaches  his  destination,  so  as  to  preclude 
a  recovery  for  injury  caused  by  a  sudden 
jerk  ol  the  oar,  throwing  him  into  the  street. 
North  Chicago  Street  R.  Co.  v.  Baur  (111.) 

108 
Sleeping  cars. 

9.  A  sleeping-car  company  must  exercise 
reasonable  diligence  in  looking  after  the  per- 
son and  property  of  passengers  while  they 
are  asleep  on  the  car.  Pullman's  Palace  Cai 
Co.  V.  Adams  (Ala.)  767 

10.  A  sleeping-car  company  may  be  found 
liable  for  lo&s  of  a  passenger's  effects,  where 
the  porter  went  to  sleep  during  his  watch, 
and  also  left  the  car  at  a  station  with  no  one 
on  watch  on  the  inside  of  the  car.  Id. 

11.  The  mere  fact  that  the  porter  did  not 
go  to  sleep  during  his  watch  will  not  relieve 
the  sleeping-car  company  of  liability  for  lose 
of  effeots  of  a  passenger,  if  he  was  guilty  oi 
other  negligence  which  oaused  the  loes.      Id. 

12.  A  passenger  on  a  sleeping  oar  is  not 
required  to  place  his  pocketbook  in  the  safest 
plaoe  in  order  to  hold  the  sleeping-car  com* 
pany  liable  for  its  loss.  Id. 

13.  The  negligence  of  a  fellow  traveler  will 
not  deprive  a  passenger  on  a  sleeping  car  of 
the  right  to  hold  the  sleeping-car  ctnnpany 
liable  for  loss  of  his  effects  by  theft  while  he 
is  asleep  in  the  car.  Id. 

14.  That  a  passenger  removes  a  ring  from 
his  finger  to  hie  pocketbook  upon  retiring  for 
the  night  in  a  sleeping  car  will  not  deprive 
him  of  the  right  to  hold  the  sleeping-car 
company  liable  for  its  loss  by  theft  through 
its  n^ligence.  Id. 

15.  A  passenger  on  a  sleeping  oar  cannot 
recover  fom  the  sleeping-car  company  the 
value  of  a  ring  carried  m  his  pocketbook,  and 
which  was  not  capable  of  being  uaed  by  him 
on  the  journey,  although  the  loss  occurred 
through  its  negligence.  Id. 

Notes  and  Briefs. 

Carriers;  right  to  make  reasonable  rules; 
passenger*fi  right  to  occupy  waiting  room; 
when  person  becomes  a  passenger.  163 

Duty  of  passenger  to  procure  ticket.     112 

Liability  to  new£  agent  carried  under  spe- 
cial contract;  contract  limiting  liability. 

381 

Negligence  in  riding  on  platform  of  street 
car.  109 

Contributory  negligence  of  passenger ;  neg- 
ligence in  alighting  from  moving  train;  in 
stepping  from  street  car  in  front  of  other 
car.  170 

Negligence  in  jumping  irom  train ;  passen- 

56 
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ger  struck  by  train  while  going  from  ear 
tx)  station.  671 

Liability  of  sleeping-car  companies  to 
passengers.  769 

Po^ver  of  legislature  and  courts  over 
rights  of.  113 

CERTIORARI. 

The  determination  of  the  board  of 
state  canvassers  and  the  proclamation  of  the 
governor  that  proposed  amendments  to  the 
Constitution  had  been  adopted,  made  in  pur- 
suance of  the  duty  with  which  they  were 
charged  by  the  legislature,  are  subject  to  re- 
view by  the  supreme  court  by  certiorari  at 
the  instance  of  a  citizen  of  the  state.  State, 
Bott,  Prosecutor,  v.  Wurts  (N.  J.  Krr.  & 
App.)  251 

Notes  and  Briefs. 

Certiorari;  to  review  excessive  sentence. 

158 

To  test  result  of  election;  discretion  in 
case  of;  interest  of  prosecutor;  writ  applied 
for  too  late.  252 


1.  An  agrpement  by  which  an  attorney  is 
to  bear  the  costs  and  expense  of  litigation, 
in  consideration  of  an  interest  in  the  recov- 
ery, is  champertouB  and  void.  Qeer  v. 
Frank     (HI.)  110 

2.  A  contract  giving  each  of  two  attor- 
neys an  interest  in  the  subject-matter  of 
litigation,  in  consideration  of  the  legal  serv- 
ices to  be  performed  by  each  of  them,  and 
also  of  the  payment  of  the  cost  and  expenses 
of  litigation  by  one  of  them,  is  void  as  to 
both,  because  of  the  illegal  provision  as  to 
the  payment  of  costs  and  expenses  by  one  of 
them.  Id. 

3.  A  clause  in  a  contract  between  attor- 
ney and  client  for  compensation  for  conduct- 
ing litigation,  that  the  client  shall  not  settle 
the  oontroveray  without  the  attorney's  con- 
sent, is  void  because  against  public  policy. 
Davie  v.  Webber  (Ark.)  196 

4.  An  agreement  -  between  attorney  and 
client  about  to  begin  suit  upon  a  sheriff's 
bond  for  his  failure  to  pay  over  money  as 
directed  by  a  judgment,  that  the  attorney 
shall  have  the  statutory  penalty  for  the  de- 
fault ae  his  compensation  after  the  client  re- 
ceives his  claim  in  full,  is  not  void  for  cham- 
perty, and  will  not  be  set  aside  merely  be- 
cause it  did  not  bring  the  client  the  antici- 
pated results.  Id. 

Notes  and  Briefs. 

• 

Champerty;  in  attorney's  contract  to  car- 
ry on  litigation.  110 

Contingent  compensation  of  attorney. 

196 


See  Mandamus,  8*. 

CLUB. 

See  Conspiracy^  3. 

CODE. 

See  Statutes,  13. 

COLLATERAL  ATTACK. 

See  Gaenishment,  4. 

COLLATERAL-INHERITANCE   TAX. 

See  Taxes^  13. 

COMBINATIONS. 

See  Cobpokations,  22. 

COMMERCE. 

1.  An  ordinance  imposing  a  license  tax  on 
occupations  is  invalid  as  against  a  per^i^i; 
selling  picture  frames,  when  be  selh  them 
only  on  pictures  made  in  another  staie  pur- 
suant to  orders  theretofore  given.  Lauren- 
V.  Elmore  (S.  C.)  '2i'.' 

2.  Discrimination  in  favor  of  intoxicii- 
ing  liquors  bought  from  a  dispensary,  a- 
against  liquors  purchased  beyond  the  limit* 
of  the  state  for  the  personal  use  of  the  pi:: 
chaaer,  with  respect  to  the  necessity  of  hav 
ing  certificates  as  to  the  purity  of  the  li 
quors,  or  the  fact  that  they  are  kept  for  \*eT- 
sonal  use,  would  constitute  a  burden  on  ir 
torstate  commerce.  State  v.  HolU-ynur 
(S.  C.)  Jtir 

3.  Intoxicating  liquors  purchased  in  a.r- 
other  state,  at  a  distillery,  for  the  use  of  *i? 
purchaser  himself,  and  transported  by  hin 
in  his  own  private  conveyance  across  lU' 
state  line  toward  his  home,  have  not  arriTe<J 
within  the  state,  within  the  meaning  of  tbt* 
Wilson  act,  so  as  to  become  contrabaixi  un- 
der the  South  Carolina  statutes,  while  i** 
course  of  transportation  between  the  ?tat^ 
boundary  and  the  home  of  t^  purcha^^er. 

Notes  and  Briefs. 

Commerce;  interstate,  ae  affected  by  li 
oense  tajc.  24!' 

Interstate,  in  intoxicating  liquors;  in 
spection  laws. 


56.' 


See  COBPORATIONS,  1. 

CITIZEN. 

See  Constitutional  Law. 
45  L.  R.  A. 


COMMON  CARRIERS. 

See  Carriebs. 

COMPOUNDING  CRIMIL 

An  obligation  given  for  the  settlemcat 
of  a  claim  for  embezzlement  by  an  a^ent  oi 
a  private  person,  although  the  purpose  of  tn? 
transaction  is  to  prevent  a  prosecution  01 
the  embezzler,  is  not  void  on  grounds  of  p»'>^^ 
lie  policy.    Loud  v.  Hamilton   (Tenn.) 

COMPITLSORT  SERVICE. 

A  public-service  corporation,  like  a  •*'l 
ephone  company,  may  be  compelled  to  fuf 
nish  to  any  citizen  a  teleplvone  and  teV 
phonic  service  at  reasonable  oompensatior 
and  without  discrimuiaition  between  patron^ 
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Nebraska  Teleph.  Co.  v.  State  ex  rel.  Yeiser 
(Neb.)  113 

CONCEAIiMENT. 

See  Fbaud  and  Fraudulent  Convey- 
ances, 2. 

CONBITIONAL  LIMITATION. 

See  Real  Propebty. 

CONDITIONS. 

See  alao  Bonds,  1 ;  Evidence,  4. 

Notes  and  Briefs. 
Condition;  in  execution  of  contract      321 


CONDUCTOR. 

See  Carriers^  6. 

CONFLICT  OF  LAWS. 

See  also  Insolvency;  Statutes,  8,  9; 
Taxes,  3. 

1.  The  law  of  one  state  declaring  that  co- 
habitation for  a  period  of  years  is  proof  of 
marriage  is  not  effective  in  another  state  to 
dissolve  a  former  marriage  of  one  of  the  par- 
ties to  a  person  residing  there.  Re  New- 
man's Estate  (Cal.)  780 

2.  An  action  against  all  the  domestic 
shareholders  of  an  Illinois  corporation,  to 
recover  the  unpaid  balance  of  their  subscrip- 
tions to  the  stocky  or  such  pro  rata  share 
thereof  as  is  necessary  to  pay  the  debts  of 
the  company,  may  be  brought  in  New  York 
by  the  Illinois  a£signee  for  creditors,  since 
the  cause  of  action  is  a  conti-aot  liability 
which  has  for  its  foundation  the  principles 
of  the  common  la»w,  and  does  not  depend  up- 
on 111.  Kev.  Stat.  chap.  32,  §  25,  which  pro- 
vides for  such  a  suit  in  equity  against  all 
delinquent  stockholders.  Stoddard  v-  Lum 
(N.  Y.)  651 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  recognition  of  ille- 
gitimate child.  93 

Enforcing  liability  of  stockholdera  of  for- 
eign corporations.  552 

CONGRESS. 

See  Writ  and  Process,  1,  2. 

CONSOLIDATION. 

See  Statutes,  13. 

CONSPIRACT. 

See  also  Statutes,  8. 

1.  A  combination  for  the  purpose  of 
maintaining  rates  of  insurance,  although  it 
may  be  a  void  contract,  is  not  an  indictable 
nfTense  at  common   law.     ^l^tna   Ins.    Co.  v. 

'Com.  (Ky.)  355 

2.  Contracts  regulating  insurance  rates 
are  not  within  Ey.  Stat.  §  3915,  prohibiting 
combinations  to  regulate,  control,  or  fix  the 
price  of  "any  merchandise,  manufactured  ar- 
ticles, or  property  of  any  kind."  Id. 

3.  An  unlawful  combination  of  ineurers 
in  violation  of  Mo.  act  1897  prohibiting  any 
pool  or  combination  to  regulate  prices  or  the 
45  Xi.  H.  A. 


'  premium  to  be  paid  for  insurance  is  made  by 
insurance  companies,  each  of  which  buys  and 
furnishes  to  its  agent  the  rate  book  and  cor- 
rection slips  prepared  by  a  certain  person, 
while  the  agents  form  what  is  called  an  "Un- 
derwriters' Social  Club,"  to  the  secretary  of 
which,  who  is  an  inexperienced  young  man, 
and  not  an  iiLsuran<*e  expert,  each  local 
agent  submits  his  daily  reports  in  an  un- 
sealed envelope,  addressed  to  his  company, 
that  h«  may  see  that  t^e  agent  does  not  write 
policies  at  less  than  the  rates  agreed.  State 
ex  rel.  Crow  v.  Firemen's  Fund  Ins.  Co. 
(Mo.)  363 

4.  Insurance  companies  charged  with  vio- 
lating the  statutes  against  illegal  combina- 
tions, which  make  common  cause  with  other 
companies  similarly  charged  which  are 
found  guilty,  will  be  treated  in  the  same 
way  as  the  other  defendants,  and  ousted  oi 
all  rights,  privileges,  and  franchises  under 
the  law,  although  the  evidence  does  not  show 
that  they  are  guilty.  Id. 

Notes  and  Briefs. 

Conspiracies;  what  constitute;  by  combi- 
nation of  insurance  companies.  355 

CONSTITUTIONAL  LAW. 

See  also  Appeal  and  Error.  3 ;  Ckrtio- 
RARi;  Contempt,  1;  Contracts,  14,  15; 
Counties;  Courts,  2;  Criminal  Law, 
6 ;  Eminent  Domain,  1 ;  Fisheries,  2 ; 
Highways,  5;  Limitation  of  Actions, 
1;  Municipal  Corporations,  3;  Taxes, 
1-3;  Voters  and  Elections. 

1.  The  5th  Amendment  to  the  Constitu- 
tion of  the  United  Stiites  is  a  re^triction 
upon  the  legislative  functions  of  the  Federal 
government,  and  not  of  a -state  government. 
Kimball  v.  Grantsville  City  (Utah)         628 

2.  The  provision  that  all  property  not  ex- 
empt shall  be  '*taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law," 
which  appeal's  in  Cal.  Const,  ai't.  13,  §  1,  in 
not  self-executing.  McHenry  v.  Downer 
(Cal.)  737 

3.  It  is  too  late  to  question  an  election  on 
proposed  constitutional  amendments  be- 
cause of  ambiguity  in  the  submitting  stat- 
ute, as  to  their  separate  submission,  when 
the  election  has  proceeded  throughout  the 
state  without  objection  on  the  part  of  any 
person,  and  every  qualified  elector  who  de- 
sired to  exercise  his  franchise  has  done  so 
without  seeking  to  vote  on  some  of  the 
amen<lment<s  while  refraining  from  voting  on 
the  rest.  State,  Bott,  Prosecutor,  v.  Wurts 
(X.  J.  Err.  &,  App.)  251 

Equality. 

4.  imposing  a  larger  penalty  on  persons 
who  play  baseball  on  Sunday  in  violation  of 

j  a  statute  than  upon  those  who  are  engaged 
]  in  hunting,  fishing,  rioting,  quarreling,  and 
in  acts  of  common  labor,  does  not  violate  the 
constitutional  right  of  citizens  to  equal  priv- 
ileges and  immunities.  State  v.  Hogriever 
(Ind.)  ,  504 

5.  The  exclusion  of  citizens  of  other 
states  from  the  right  to  dig  clams  for  sale  on 
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certain  flats,  by  a  regulation  restricting  the 
right  to  residents  of  the  town,  does  not  vio- 
late the  conetitutional  privileges  or  immuni- 
ties of  citizens.     Com.  v.  Hilton    (Mass.) 

475 

6.  The  equal  protection  of  the  laws  is  not 
denied  to  persons  who  supply  milk  to  cities, 
town«,  and  villages  for  consumption,  by  a 
statute  compelling  them  to  register  their 
herds  or  cattle  with  the  live-stock  sanitary 
board,  where  it  applies  to  all  persons  of  that 
class,  though  it  does  not  apply  to  every  per- 
son who  may  occasionally  sell  milk  in  the 
country.     State  v.   Broadbelt    (Md.)        433 

7.  A  statutory  provision  allowing  attor- 
neys' fees  on  a  judgment  in  favor  of  the 
plaintiff  in  a  mechanic's  lien  case,  without 
makinfr  any  such  allowance  to  a  successful 
defendant,  does  not  violate  the  constitution- 
a.1  provision  for  equal  protection  of  the  laws. 
Dell  V.  Marvin  (Fla.)  201 

Class  lesislation. 

8.  The  constitutional  prohibition  a^inst 
class  legislation  is  not  violated  by  a  statute 
prohibiting  the  playing  of  baseball  on  Sun- 
day where  a  fee  is  chai-ged  under  a  penalty 
of  &  fine  upon  the  players.  State  v.  Hogriev- 
er  (Ind.)  504 

Due  proceaa  of  law. 

9.  The  constitutional  guaranty  of  the 
right  to  life,  liberty,  and  property  does  not 
include  the  right  of  insurers  to  contract 
among  themselves  for  the  maintenance  of 
rates.  State  ex  rel.  Crow  v.  Firemen's  I^und 
Ins.  Co.  (Mo.)  363 

10.  Ordering  a  man  to  pay  alimony  and 
suit  money  without  having  had  his  day  in 
court  and  a  hearing  on  the  question  of  the 
marriage,  when  that  is  denied,  is  a  taking 
of  his  property  without  due  process  of  law. 
Hite  V.  Hite  (Cal.)  793 

11.  The  registration  with  the  live-stock 
sanitary  board,  of  all  herds  or  cattle  of  per- 
sons selling  milk  for  consumption  in  cities, 
towns,  and  villages,  may  be  i-equired  by  the 
legislature  in  the  exercise  of  the  police 
power :  and  such  statute  will  not  deprive  the 
milk  dealers  of  property  without  due  process 
of  law.     State  v.  Broadbelt  (Md.)  433 

12.  A  statute  authorizing  assessments  on 
abutting'  property  for  the  cost  of  a  public  im- 
provement, in  a  sum  materially  exceeding 
the  special  benefits  which  that  property  de- 
rives from  the  work,  is  in  violation  of  the 
constitutional  provision  against  taking  prop- 
erty without  due  process  of  law,  or  taking 
it  for  public  use  without  just  compensation. 
Hutcheson  v.  Storrie   (Tex.)  289 

13.  A  statute  which  shortens  the  period 
for  bringing  an  action,  without  providing  a 
reasonable  time  for  bringing  it  after  the 
statute  takes  effect,  is  unconstitutional  as 
a  deprivation  of  property  without  due  proc- 
ess of  law,  even  if  a  period  of  several 
months  elapses  between  the  passage  of  the 
act  and  the  time  when  it  goes  into  effect. 
Gilbert  v.  Ackerman  (N.  Y.)  118 

14.  There  is  no  vested  right  to  a  defense 
under  the  statute  of  limitations,  such  tha/t 
45  L.  R.  A. 


the  legislature  may  not,  by  repeal  of  the  stat- 
ute or  otherwise,  revive  the  action  and  de- 
prive one  of  such  defense,  where  the  statute 
merely  gives  a  defense,  and  does  not  vest 
property.     McEldowney  v.  Wyatt  (W.  Va.  i 

609 
Police  poorer. 

15.  A  limitation  of  the  duration  of  a  day'-^ 
work  in  underground  mines,  smelters,  and 
works  for  the  reduction  or  refining  of  ores 
or  metals,  known  as  the  "eight-hour  law/" 
is  a  valid  exercise  of  the  police  power  of  Uie 
state.  Short  v.  Bullion,  B.  &  C.  Mki.  C«). 
(Utah)  603 

16.  Prohibiting  the  sale  and  shipment  of 
milk  to  supply  cities,  towns,  or  villages,  from 
premises  found  In  an  unsanitary  condition, 
until  they  conform  to  reasonable  sanitary* 
regulations,  is  a  valid  exercise  of  the  police 
power,  although  it  interferes  to  some  extent 
with  property  rights.  State  y.  Broiidbelt 
(Md.)  433 

Notes  and  Bbdefs. 

Constitutional  law;  legislative  power  to 
create  liabilities.  80 

Power  to  regulate  rates  for  business  in 
which  public  ha.ve  an  interest.  114 

Due  process  in  local  assessment.  SS9 

Deprivation  of  rights  without  due  proce-^^ 
of  law;  denying  equal  protection  of  lawe«  by 
imposing  attorney's  fee.  371 

Discriminating  class  l^islation;  po1ic*e 
power;  delegation  of  power;  due  process  of 
law.  433 

Validity  of  Sunday  laws;  police  power. 

Validity  of  red:roactive  law.  5o7 

Vested  right  in  defense  of  statute  of  limi- 
tations:—  (1.)  Civil  actions:  {a)  actions  in- 
volving title  to  real  or  personal  property. 
(5)  actions  not  involving  title  to  real  or  per- 
sonal property;  (c)  revival  of  a{^)eal  oi 
writ  of  error;   (II.)  criminal  actions.       600 

CONSULS. 

See  CotniTS,  7;  Diplomatic  a^sd  Coy- 

SULAB  OFnOEBS,   NOTES   AND   BRIEFS. 

CONTEMPT. 

1.  The  inherent  power  of  courts  created 
by  the  Constitution,  to  enforce  respect  and 
obedience  by  punishing  contempts  without  a 
jury  trial,  cannot  be  taken  away  by  the  W 
islature.     Carter  v.  Com.   (Va,)  310 

2.  Attempting  to  obtain  a  continuance  ot 
a  case  by  means  of  false  tel^rams  stating 
that  a  party  is  ill  constitutes  a  contempt  of 
court.  Id. 

KoTES  AND  Briefs. 

Contempt;  power  of  court  to  punish  for: 
interference  with,  by  legislature.  310 

CONTRACTS. 

See  also  Action  or  Suit.  1;  Boxds,  1. 
2;  Champerty;  Compounding  Crime : 
Estoppel,  2;  Insurance,  11. 

1.  A  contract  to  repurchase  stock  "at  th«» 
end  of  two  years,"  if  the  holder  so  desires. 


Contracts. 
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does  not  require  him  to  give  notice  on  the 
tir&t  day  after  the  expiration  of  the  two 
years,  that  he  require*  the  promisor  to  re- 
purchase it,  but  he  has  a  reasonable  time  to 
(^ive  su!ch  notice.  La  Dow  v.  E.  Bement  & 
Sons  (Mich.)  479 

Validity. 

2.  A  contract  for  the  services  of  an  un- 
licensed stallion  is  invalid,  so  that  no  recov- 
ery thereon  can  be  bad,  under  Ky.  Stat. 
c>hap.>  108,  §  4201,  making  the  owner  liable 
to  indictment  and  fine  for  failure  to  procure 
the  license.     Smith  y.  Robertson  (Ky.) 

510 

3.  When  a  contract  ie  against  public  pol- 
icy, but  neither  malum  prohibitum  nor 
malum  in  se,  courts  will  allow  compensation 
for  services  rendered  under  it,  upon  the  rule 
of  quantum  meruit.  Davis  v.  Webber  (Ark.) 

196 

4.  A  contract  by  which  a  news  company 
indemnifies  a  railroad,  company  against  any 
loss  su^stained  by  reason  of  any  injury  to  em- 
}>loyees  of  the  news  company,  who  are  car- 
ried by  the  railroad  company,  is  not  against 
public  policy.  Kansas  City,  M.  &  B.  R.  Co. 
V.  Southern  Railway  News  Co.     (Mo.)   380 

5.  A  servant  cannot  claim  either  an  ex- 
press or  an  implied  contract  to  pay  for  serv- 
ices under  a  contract  in  violation  of  laws 
fixing  a  penalty  for  doing  the  act  upon  which 
recovery  is  sought,  and  in  no  csa^e  can  a  con- 
tract be  Implied  when  the  parties  to  it  are 
in  pari  delicto,  and  when  plaintiff,  to  make 
))is  ca»e,  must  resort  to  the  illegal  transac- 
tion in  proof  and  pleading.  Short  v.  Bul- 
lion, B.  &  C.  Min.  Co.  (Utah)  603 

6.  An  employee  who  works  more  than 
right  hours  per  day  in  a  mill  or  reduction 
works,  in  violation  of  Utah  Sess.  Laws  1896, 
i>.  210,  chap.  72,  and  Utah  Rev.  Stat.  1898, 
§  1337,  cannot  recover  on  a  quantum  meruit 
for  his  services  during  the  overtime.        Id. 

7.  An  employee  cannot  waive  the  legisla- 
tive protection  created  for  him  by  the  police 
})ower  of  the  state,  limiting  hours  of  labor. 

Id. 

8.  An  officer  cannot  recover  on  an  im- 
plied contract  with  a  municipal i-ty  for  ma- 
terials Rupplied  to  it,  whoro  the  statutes  pro- 
hibit him  from  being  "directly  or  indirectly 
interested  in  any  contract"  w^ith  the  city,  and 
make  a  violation  thereof  a  misdemeanor. 
Berka  v.  Woodward  (Cal.)  420 

9.  The  allowance  by  a  city  council  of  a 
claim  on  an  invalid  contract  does  not  give 
to  it  a  validity  which  it  otherwise  did  not 
poRsiesfl.  Id. 

10.  The  fact  that  material  to  be  used  in 
the  construction  of  a  pavement  or  other  pub- 
lic work  is  in  the  hands  or  under  the  control 
of  a  single  dealer,  whether  by  reason  of  a 
patent  or  otherwi.se,  does  not  preclude  the 
^pecifieation  of  that  material  in  a  contract 
for  such  improvement,  to  be  let  on  competi- 
tive bidding.     Holmes  v.  Detroit  (Mich.) 

121 

11.  An  agreement  between  bidders  for 
public  work  to  pool  their  interests,  procure 
45  L.  R.  A. 


the  contract  at  the  highest  price  possible, 
each  having  knowledge  of  the  other's  bid  for 
that  purpose,  and  divide  the  profits,  while 
representrng  themselves  as  rival  bidders,  i« 
void,  so  that  in  case  the  contract  is  procured 
in  the  name  of  one  of  them,  the  work  done, 
and  the  money  paid  to' him,  the  others  will 
have  no  standing  in  oourt  to  compel'  an  ac- 
counting. Hoffman  v.  McMullen  (C.  C. 
App.  9th  C.)  410 

12.  A  contract  by  intending  bidders  for 
public  work,  to  procure  the  contract  for  a 
price  as  high  as  possible,  and  become  part- 
ners in  its  execution,  is  not,  after  the  work 
has  been  done  and  the  money  paid  to  one  of 
them,  within  the  rules  that  a  contract  will 
be  enforced,  even  if  incidentally  connected 
with  an  illegal  transaction,  provided  it  is 
supported  by  an  independent  consideration, 
and  that  .after  the  illegal  contract  has  been 
fully  executed  one  party  in  possession  of  the 
gains  will  not  be  tolerated  to  interpose  the 
objection  that  the  business  was  in  violation 
of  law,  so  as  to  enable  the  other  parties  to 
compel  an  accounting.  Id. 

13.  That  a  municipal  corporation  has  ac- 
cepted work  done  under  a  contract  let  upon 
competitive  bidding,  and  paid  the  price,  with 
knowledge  of  a  partnership  agreement  be- 
tween the  bidders  which  enhanced  the  con- 
tract price,  will  not  entitle  the  partners  to 
an  account  of  the  profits  from  one  of  their 
number  who  received  the  money,  on  the 
ground  that  the  municipality  was  not  in- 
jured by  the  illegal  partnership  agreement. 

Id. 
Impairment  of  obllsation. 

14.  A  statute  authorizing  assessments  on 
fully  paid-up  stock  of  a  corporation  is  an 
unconstitutional  invasion  of  property  and 
contract  rights  as  applied  to  the  owners  of 
pre-existing  paid-up  stock.  Enterprise  Ditch 
Co.  v.  Moffit  (Neb.)  647 

15.  The  provision  of  a  charter  of  a  public 
corporation  created  for  public  purposes,  such 
as  that  of  education,  whereby  fines,  forfeit- 
ures, and  penalties  accruing  to  a  certain 
county  are  granted  to  the  corporation,  is  not 
a  contract  within  the  constitutional  protec- 
tion, but  may  be  changed  at  the  will  of  the 
legislature.  Watson  Seminary  v.  Pike  Coun- 
ty Ct.  (Mo.)  G75 

Notes  and  Briefs. 

Contract;  for  public  works;  effect  of  pat- 
ent or  monopoly  on  bids.  121 

Public  policy  as  to  contract  for  indemnity. 

381 

Public  policy  in  preventing  competition 
for  public  contract.  410 

Illegality  of;  prohibited  contract  of  of- 
ficer; claim  under  implied  contract.        420 

Conditional  execution  of  contract  under 
parol  agreement  that  it  shall  not  take  ef- 
fect until  others  have  signed  it: — (I.)  Scope 
of  the  subject;  (II.)  bonds:  (a)  rule  that 
nonperformance  of  condition  vitiates;  (6) 
rule  that  validity  depends  upon  knowledge 
or  notice;  (c)  rule  when  bond  is  joint;  {d) 
what  a  sufiicient  condition;    (e)   knowledge 
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of,  or  notice  to,  obligee:  (1)  effect  of;  (2) 
autRcienty  of;  (3)  evidence  of;  (f)  waiver 
and  estoppel;  ig)  particular  classes  of 
bonds:  (1)  apj^lication  of  general  rules; 
(2)  bonds  for  payment  of  debts;  (3)  bonds 
of  contiuotors;  (4)  bonds  of  employees; 
(5)  appeal  bonds;  (6)  bonds  in  attach- 
ment, execution,  etc.;  (7)  bail  bonds;  (8) 
revenue  bonds;  (9)  official  bonds,  gener- 
ally; (10)  bonds  of  sheriffs,  deputies, 
constables,  etc.;  (11)  treasurers'  bonds; 
(12)  collector's  bonds;  (13)  guardians' 
bonds;  (14)  bonds  of  executors  and  admin- 
istrators; (15)  miscellaneous  unclassified 
bonds;  (III.)  .conveyances;  (IV.)  ordinary 
contracts  or  agreements;  (V.)  negotiable 
instruments:  (a)  conflict  of  authority  as 
to;  (b)  rule  that  failure  to  perform  condi- 
tion vitiates  instrument;  (c)  rule  that  fail- 
ure to  perform  is  no  deifense;  [d)  the  con- 
dition; sufKciency  and  waiver;  (e)  notice  of 
condition;  (VI.)  non-negotiable  notes. '  321 
Parties  not  in  pari  delicto;  made  in  vio- 
lation of  statute.  603 

Impairment  of  obligations  of.  675 

Impairing  obligation  by  changing  statute 
of  limitations.  119 

CONTRIBUTION. 

See  Principal  and  Surety,  2. 

CONTRIBUTORT  NEGUGENCE. 

See  Carrlrrs;  Negligence  ;  Railroads  ; 
Street  Kailways. 

CONVICTS. 

See  Criminal  Law,  6,  6. 

COPYRIGHT. 

See  Taxes,  5. 

CORPORATIONS. 

See  also  Bankruptcy;  Banks,  2-4; 
Conflict  of  Laws,  2;  (Contracts,  14, 
15;  Courts,  U,  12;  Insolvency;  In- 
surance, 3;  Mandamus,  6;  Railroads, 
2;  Receht^s;  Taxes,  6;  Writ  and 
ProcesSj  3. 

1.  A  general  statute  permitting  the  al- 
teration or  repeal  of  any  charter  becomes  a 
part  of  a  charter  granted  while  it  is  in  force, 
so  that  the  right  to  repeal  the  latter  will  not 
be  affected  by  the  repeal  of  the  general  law. 
WatsoQ  Seminary  v.  Pike  County  Ot.  (Mo.) 

675 

2.  The  power  to  enact  suitable  by-laws 
rests  in  the  stockholders  of  a  corporation, 
and  is  not  included  in  the  general  power  of 
the  directors  to  control  the  stock  and  busi- 
ness of  the  compejiy.  North  Milwtaukee 
Town-Site  Co.  v.  Bishop   (Wis.)  174 

Consolidation. 

3.  The  consolidation  of  corporations  is  a 
merger,  a  union,  or  amalgamation,  by  which 
the  stock  of  the  two  is  made  one,  their  prop- 
erty and  franchises  combined  into  one,  their 
powers  become  the  powers  of  one,  their 
names  merged  iivto  one,  and  the  identity  af 
the  two  practically,  if  not  actually,  runs 
into  one.  State  ex  rel.  Nolan  v.  Montana 
R.  Co.  (Mont.)  271 
-  ■)  L.  R.  A. 


Meetingfs. 

4.  A  meeting  of  the  stockholders,  called 
for  the  issue  of  preferred  stock,  is  properly 
called  under  the  provisions  of  Md.  Code,  art. 
23,  §  76,  providing  for  meetings  to  increase 
or  diminish  the  capital  stock,  to  be  called 
by  directors,  on  four  weeks'  published  notice, 
and  is  not  within  §  6  of  the  same  article, 
which  applies  to  meetings  generally.  Heller 
V.  National  Marine  Bank  (Md.)  438 

Sale  of  property. 

5.  A  corporation  unable  to  go  on  may 
dispose  of  its  property  by  a  majority  vote, 
in  the  absence  of  unfairness,  oppression,  or 
fraud.  Phillips  v.  Providence  Steam  En- 
gine Co.  (R.  I.)  560 

6.  A  private  sale  of  its  property,  inad<: 
by  a  corporation  which  is  unable  to  go  on 
with  its  business,  will  not  be  disturbed  at 
the  suit  of  a  minority  stockholder,  and  a  aaie 
ordered  at  public  auction,  merely  because 
he  deems  that  the  agreed  price  is  inadequaibe. 
and  tli.xt  part  of  the  property  is  worth  more 
than  the  prioe  ait  which  it  is  scheduled,  where 
he  does  not  show  that  more,  or  even  much, 
would  be  offered  for  the  whole  pxoperty  if 
sold  at  auction.  Id. 

Stook  and  stookholdera. 

7.  A  call  on  stockholders,  stating  that 
they  may  pay  in  cash  or  *'by  a  promise  to 
pay  in  the  form  of  a  land  contract  or  con- 
tracts," without  showing  who  may  exercise 
the  option,  or  prescribing  any  conditions  or 
terms  to  govern  in  settlement  of  the  balance 
due  the  corporation,  is  void  for  indefinite- 
ness.  North  Milwaukee  Town-Site  Co.  v. 
Bishop  (Wis.)  174 

8.  No  assessment  on  paid-up  stock  of  a 
corporation  can  be  made,  in  the  absence  of 
statutory  authority  or  power  given  by  the 
articles  of  incorporation.  Enterprise  Ditch 
Co,  v.  Moffit  (Neb.)  647 

9.  A  sale  of  shares  of  stock,  "including 
all  dividends  due  or  to  become  due  there- 
on," includes  a  stock  dividend.  Rose  v. 
Barclay  (Pa.)  392 

10.  The  failure  of  a  purchaser  of  stock, 
"including  all  dividends,"  to  inform  the  sel- 
ler of  the  fact,  of  which  the  purchaser  knew 
he  was  ignorant,  that  a  stock  dividend  had 
been  declared,  does  not  avoid  the  sale,  where 
the  dividend  had  been  declared  at  a  regu- 
larly called  meeting  of  the  stockholders,  and 
each  had  abundant  and  equal  opportunities 
of  knowledge  on  the  subject.  Id. 

11.  The  preferred  stock  authorized  by  Md. 
Code,  art.  23,  §  294,  differs  radically  from  or- 
dinary preferred  stock  in  that  it  is  expressly 
constituted  "a  lien  on  the  franchises  and 
property"  of  the  corporation,  with  priority 
over  subsequent  mortgages  or  other  encum- 
brances. Heller  v.  National  Marine  Bank 
(Md.)  438 

12.  The  priority  over  "any  subsequently 
created  mortgage  or  other  encumbrance/' 
given  to  preferred  shareholders  by  Md.  Code, 
art.  23,  §  294,  extends  to  unsecured  claims 
over  which  subsequent  mortgages  would 
have  preference.  Id. 


Corpse;  Countisb. 
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13.  Articles  produced  by  a  corporation  for 
sale  are  not  subject  to  the  lien  on  the  fran- 
chises and  property  of  the  company  given 
by  Md.  Code,  art.  23,  §  294.  Id. 

14.  Insurance  collected  by  receivers  for 
buildings,  machinery,  and  stock  in  trade 
that  were  burned  is  not  subject  to  the  lien 
of  preferred  shareholders  given  by  statute 
on  the  franchises  and  property  of  the  com- 
pany. Id. 

15.  Rents  collected  by  receivers  of  a  cor- 
poration are  not  included  in  a  lien  given  to 
preferred  shareholders  on  the  company's 
franchises  and  property.  Id. 

Inspection  of  books. 

16.  A  stockholder  has  the  right  at  com- 
mon law  to  inspect  the  books  of  his  corpora- 
tion at  a  proper  time  and  place  and  for  a 
proper  purpose.     Re  Steinway  (N.  Y.)     461 

17.  The  common-law  right  of  a  sharehold- 
er to  inspect  the  books  of  his  corporation  is 
not  affected  by  the  New  York  stock  oorpora- 
taon  law  (N.  Y.  Laws  1892,  ohap.  688,  §§  29, 
52) ,  providing  for  the  inspection  of  the  stock 
book  and  for  the  furnishing  of  a  sttsjtem&nt  of 
ass^eU  and  liabilities  upon  the  reque^^t  of 
stockliolders  owning  a  fixed  percentage  of 
the  capital  stock.  Id. 

18.  AH  reasonable  times  are  intended  by 
a  statute  giving  stockholders  the  right  to  in- 
spect the  corporate  books  at  all  times. 
Weihenmayer  v.  Bitner   (Md.)  446 

19.  The  statutory  right  of  a  stockholder 
of  a  corporation  to  inspect  its  books,  docu- 
ments, and  records  is  not  forfeited  by  the 
fact  that  he  is  a  business  rival  of  the  cor- 
poration, and  seeks  information  to  be  used 
to  its  injury  and  loss.  Ld. 

I*oreig:n. 

20.  A  single  transaction  involving  a  pur- 
chase of  coal  on  credit,  with  a  guaranty  by 
a  third  person,  is  held  not  to  constitute 
"transacting  any  business,"  within  the 
meaning  of  the  New  Jersey  statute  requir- 
ing certain  acts  of  foreign  corporation!*  "be- 
fore transacting  any  business  in  the  state." 
Delaware  &  11.  Canal  Co.  v.  Mahlenbrock 
(N.  J.  Err.  &  App.)  638 

21.  A  sale  of  coal  made  on  an  order  and 
guaranty  sent  by  mail  from  one  state  to  an- 
other is  not  within  the  New  Jersey  corpora- 
tion act  of  1896,  §  97,  restricting  the  busi- 
ness of  foreign    corporations  in  that  state. 

Id. 

22.  A  foreign  insurance  company  doing 
business  in  Arkansas,  which  enters  into  an 
agreement  with  other  insurance  companies 
formed  outside  the  state,  for  the  purpose  of 
fixing  the  rates  of  insurance  in  foreign  coun- 
tries, not  intended  to  affect,  ajid  which  does 
not  affect,  persons,  property,  or  prices  of 
insurance  in  the  state,  does  not  thereby  sub- 
ject itself  to  the  penalty  imposed  by  Ark. 
act  May  6,  1899,  upon  any  corporation  trans- 
acting any  kind  of  business  in  the  state, 
which  becomes  a  party  to  any  pool  or  combi- 
nation to  fix  or  limit  rates  of  insurance. 
Statte  v.  Lancashire  F.  Ins.  Co.  (Ark.)  348 
45  L.  R.  A. 


Notes  and  Briefs. 

See  also  Railroaus. 

Corporation;  repeal  or  change  of  charter. 

675 

Effect  of  contract  of  subscription;  what 
constitutes  a  call  on  stockholders;  medium 
of  payment  for  »tock;  what  is  a  by-law.     175 

Power  to  guai'antee  bonds.  304 

Right  to  dividends  0(n  transfer  of  stock: — 
In  general;  undeclared  dividends  pass  with 
the  stock;  rule  applies  between  testator  and 
legatee;  between  life  tenant  and  remainder- 
man; between  pledgeor  and  pledgee;  sale  for 
future  delivery;  special  contracts;  peculiar 
circumstances  under  which  dividend  was  de- 
clared; appoi-tionment ;  right  to  deal  with 
dividend  separately;  right  to  demand  order 
for  dividend  as  condition  of  performing  con- 
tract to  purchase;  right  as  between  corpora- 
tion and  transferee.  392 

Nature  of  preferred  stock  and  rights  there- 
in. 439 

Right  of  stockholder  to  inspect  books  of 
corporation: — (1.)    At  common  law;     (II.) 
under  statutes;    (III.)    extent  of  the  right 
generally:    (a)   at  common  law;    (h)   under 
Sitatutes;    (c)    assistance  of  attorney  or  ex- 
pert;    (d)    making   memoranda  and  taking 
c*opies;  (e)  time  of  inspection ;  (f)  the  books 
and  papers  inspected;   (g)  effect  of  business 
convenience  or  necessity  on;    [h)    to  what 
corporations  applicable:    (1)    domestic  cor- 
porations;    (2)     foreign    corporations;    (3) 
insolvent  corporations;    (IV.)    the  remedy: 
(a)  by  mandamus;   (b)  by  imposition  of  a 
penalty;    (c)    by  action  for  damages;    (d) 
other  remedies;    (V.)   sufficiency  of  demaikl 
and  refusal  to  sustain  remedy;   (VI.)  effect 
of  purpose  of  stockholder  on  I'emedy:    (a) 
generally;    (b)  for  hostile  purposes;   (o)  to 
obtain  grounds  for  litigation;   (d)  to  obtain 
knowledge  of  condition  of  company;   (VII.) 
rule  that  there  must  be  a  specific  dispute} 
(VIII.)  matters  of  procedure:    (a)  in  man- 
damus;   (5)   in  other  proceedings.  446 

Assessments  on  paid-up  stock: — (I.)  Gen- 
ei*al  rule;  (II.)  the  question  of  assent i 
(III.)  under  state  statutes;  (IV.)  undei 
charter  provisions;  (V.)  assessments  undei 
by-laws;  (VI.)  assessment  by  resolutioni 
(VII.)  voluntary  assessments;  (VIII.)  nott 
assessable  stock ;  estoppel;  (IX.)  injunction 
restraining.  647 

Vote  to  dissolve ;  right  of  action  by  minor- 
ity stockholder.  561 

Foreign,  single  act  of  business  of.        538 

Foreign;  power  of  state  to  impose  condi- 
tions on.  349 

CORPSE. 

See  also  Hospital. 

Notes  and  Bbiefs. 
Corpse;  right  of  action  for.  535 

COUNTIES. 

See  also  Fines. 

1.  A  statute  compelling  a  county  to  pay 
three  fourths  of  the  value  of  property  de- 
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Courts. 


stroyed  by  a  mob  or  riot,  irrespective  of  abil- 
ity or  exercise  of  diligence  to  protect  the 
property,  is  a  police  r^ulation  for  the  better 
goveriunemt  of  the  state,  which  does  not  vio- 
late 111.  Const  art.  9,  §§  9,  10,  prohibiting 
statutes  to  impose  taxes  upon  municipal  cor- 
porations for  corporate  purposes.  Chicago 
v.  Manhattan  Cement  Co.   (111.)  848 

2.  A  debt  is  not  created  against  a  county, 
within  the  meandng  of  111.  Const,  art.  9,  §  12, 
by  a  statute  making  the  county  liable  to 
owners  for  property  destroyed  by  mobs  and 
riots.  Id. 

Notes  aivd  Briefs. 

Counties;  atatute  creating  liability  for  act 
of  rnoib.  848 

COURTS. 

See  also  Appeal  and  Error;  Certio- 
rari; Contempt,  1;  Insurance,  4; 
Judgment,  10. 

1.  The  court  has  no  power  to  construe  a 
contract,  so  as  to  make  its  decision  res  judi- 
cata, when  the  case  made  and  the  relief 
sought  are  beyond  its  jurisdiction.  Taylor 
▼.  Mutual  Reserve  Fund  L.  Asso.   (Va.) 

621 
Belation  to  lesialatnre. 

2.  The  judicial  department  of  the  govern- 
ment ;has  the  right  to  consider  whether  the 
legislative  department  ajid  its  agencies  have 
observed  constitutional  injunctions  iti  at- 
tempting to  amend  the  Constitution,  and  to 
annul  their  acts  in  case  they  have  not  done 
ao.  State,  6att»  Prosecutor,  v.  Wtirts  (N.  J. 
£rr.  &  App.)  251 

3.  A  court  cannot  declare  a  statute  void, 
or  arrest  its  execution,  unless  it  is  in  viola- 
tion of  some  const! tuftional  reeftrictioiu  Kim- 
ball V.  Gramtsville  City  (Utah)  628 

4.  Courts  cannot  revise  the  legislative  dis- 
cretion as  to  the  extent  of  the  territorial 
limits  of  a  municipality.  Id. 

6.  The  legislative  determination  that  a 
particular  u?e  is  a  public  use,  justifying  the 
exercise  of  the  power  of  eminent  domain, 
though  entitled  to  the  benefit  of  strong  pre- 
sumption, is  not  oonclu^sive  upon  the  court. 
Ryan  v.  Louisville  &  N.  Terminal  Co.  (Tenn.) 

303 

6.  The  power — the  jurisdiction — ^to  de- 
termine in  advance  what  compensation  a 
public-service  oorporatioin  may  exaot  for 
services  to  be  rendered,  is  a  legislative,  and 
not  a  judicial,  function.  Nebraska  Telcph. 
Co.  V.  State  ex  pel.  Yeiser  (Neb.)  113 

Jariadiotion  of  eonsnl. 

7.  A  state  court  has  no  jurisdiction  in  a 
civil  case  over  the  person  of  a  consul  general 
of  a  foreign  country  for  the  United  States, 
who  resides  in  the  state.  Wilcox  v.  Luoo 
(Cal.)  679 

Amount  in  eontroTeray. 

8.  The  superior  court  has  no  original  ju- 
risdiction of  a  legal  cause  of  action,  where 
the  amount  claimed  is  under  $200.  Howard 
V.  Mutual  Reserve  Fund  L.  Asso.  (N.  C.) 

853 
45  L.  R.  A. 


Po^rcfr  as  to  f  oreipi  oorporatioi 

9.  An  attempt  to  investigate,  overhaul, 
and  control  the  management  of  the  internal 
affairs  of  a  corporation  domiciled  in  another 
state,  by  compelling  it  to  exhibit  its  boolu. 
papers,  and  vouchers  and  furnish  a  list  of 
policy  holders  for  inspection,  and  to  deter- 
mine questions  of  fraudulent  misappropria- 
tion oi  assets  and  the  reasonableness  of  a 
rate  of  assessment,  is  beyond  the  jurisdic- 
tion of  the  court.  Taylor  v.  Mutual  Reserve 
Fund  L.  Asso.  (Va.)  621 

10.  An  injunction  to  prevent  a  foreign  as- 
sessment insurance  company  from  taking 
any  proceedings  to  have  a  certificate  of  mem- 
bership or  policy  of  insurance  declared 
lapsed  or  forfeited  for  failure  to  pay  an  al 
leged  illegal  and  extortionate  assessment 
cannot  be  granted,  for  the  reason  that  it 
could  not  be  enforced,  and  would  be  an  at- 
tempt to  control  and  overhaul  the  manage- 
ment- of  a  corporation  in  another  jurisdic- 
tion. Id. 

11.  An  injunction  forbidding  a  foreign  in- 
surance corporation  to  collect  or  levy  any 
further  assessments  upon  a  resident  member 
upon  the  plan  adopted  by  the  company  would 
require  an  investigation  and  control  of  thr 
management  of  the  company,  and  is  beyond 
the  jurisdiction  of  the  court,  in  the  absence 
of  any  obligaition  of  fi'aud,  although  the 
court  would  have  jurisdiction  in  case  of  ac- 
tual fraud  in  inducing  the  plaintiff  to  be- 
come a  member  of  the  corporation,  to  his  pe- 
cuniary loss,  or  in  the  levying  and  collectinflj 
of  assessments,  or  if  the  suit  was  to  recover 
the  amount  due  on  his  policy  and  the  de- 
fendant had  declared  the  policy  forfeited  for 
failure  to  pay  the  assessments,  as  the  latter 
suit  would  be  merely  to  enforce  the  contract 
or  give  damages  for  its  breach.  Howard  v. 
Mutual  Reserve  Fund    L.    Asso.     (N.    C. ) 

853 

12.  Courts  of  one  state  cannot,  by  injunc 
tion,  afford  equitable  relief  even  to  one  of  iU 
residents  who  is  a  member  of  a  foreign  cot- 
poration,  by  an  order  commanding  and  re- 
quiring such  corporation  to  do  or  not  to  do 
certain  specified  acts  connected  with  the  in- 
ternal management  of  its  corporate  affair^;, 
although  the  statutes  in  general  terms  pro- 
vide means  for  bringing  foreign  corporation  % 
into  the  courts  of  the  state,  and  that  resi- 
dents may  bring  actions  in  the  courts  for  any 
cause  of  action.  Id. 

State  and  Federal. 

13.  A  state  court  of  equity  may  entertain 
a  bill  to  set  aside  a  judgment  obtained  by 
fraud  in  a  Federal  court.  Wonderly  v.  La- 
fayette County  (Mo.)  386 

Stare  deeiaia. 

14.  The  rule  of  stare  decisis  is  not  in- 
flexible, and  will  not  be  applied  to  uph<rfd 
a  decision  which  is  clearly  erroneous  or  con- 
trary to  well-established  legal  principles,  or 
a  decision  which  is  not  necessarily  involved 
in  the  case.  Kimball  v.  Grantsville  CitT 
(Utah)  628 


Covenant — Damages. 
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Notes  and  Briefs. 

Courts:   effect    of    decisions;   doctrine  of 
stare  decisis.  628 

Power  to  declare  statute  unconstitutional. 

81 

Power  to  regulate  or  fix  rates.  114 

Refusal  to  decide  political  question;   re- 
view of  conclusion    of    election  convassers. 

252 

Interference  with  management  of  foreign 
corporation.  621 

Interference  with  internal  affairs  of  for- 
eign corporation.  854 

COVENANT. 

The  fact  that  the  amount  of  a  judgment 
was  determined  by  agreement  will  not  take 
the  judgment  out  of  the  protection  of  a  cov- 
enant to  indemnify  the  defendant  against 
liability  upon  the  claim  on  which  the  judg- 
ment is  taken,  although  it  will  reduce  the 
judgment  from  conclusive  to  presumptive 
evidence  of  the  liability.  Kansas  City,  M. 
&  B.  R.  Co.  V.  Southern  Railway  News  Co. 
(Mo.)  380 

CREDITORS*  BIIX. 

Notes  and  Briefs. 

Creditors'  bill;   effect  of  bankruptcy  on. 

193 
CRIMINAL  LAlXr. 

See  also  Appeal  and  Error,  2,  5,  13, 14; 
Habeas  Corpus,  1;  Insurance,  6; 
Trial,  1,  2;  Writ  and  Process,  3. 

1.  Acquittal  on  a  charge  of  a  criminal 
offense  is  a  bar  to  a  prosecution  of  the  ac- 
cused for  perjury  in  swearing  that  he  did 
not  commit  the  offense.  Cooper  v.  Com. 
(Ky.)  216 

2.  A  conviction  for  furnishing  intoxi- 
cating liquor  to  a  minor  without  legal  au- 
thority is  not  a  bar  to  a  prosecution  for  sell- 
ing the  liquor  without  a  license,  where  the 
sale  to  the  minor  is  an  offense  irrespective 
of  the  license,  and  the  sale  without  license 
is  an  offense  whether  sold  to  a  minor  or 
other  person.     Com.  v.  Vaughn   (Ky.)     858 

3.  A  sentence  by  a  court  having  jurisdic- 
tion of  the  person  and  the  offense,  in  excess 
of  that  permitted  by  law,  is  not  void  in  toto, 
but  the  portion  thereof  which  might  have 
l>een  legally  imposed  is  valid.  Re  Taylor 
(S.  D.)  136 

4.  The  parole  of  a  convict  is  in  the  na- 
ture of  a  conditional  pardon,  and  within  the 
constitutional  grant  of  the  pardoning  power 
to   the   governor.     Fuller    v.    State    (Ala.) 

602 

5.  A  convict  who  elects  to  accept  a  pa- 
role, and  avails  himself  of  the  liberty  which 
it  confers,  must  do  so  subject  to  the  con- 
ditions upon  which  alone  it  is  granted  to 
him.  Id. 

6.  The  summary  arrest  of  a  convict  who 
has  violated  his  parole,  and  his  summary 
return  or  remandnient  to  servitude  or  im- 
45  L.  R.  A. 


prisonment  under  his  sentence,  are  not  in 
violation  of  the  constitutional  guarantie!^ 
governing  the  arrest  and  trial  of  criminals. 

Id. 
Notes  and  Briefs. 

Criminal  law;  effect  of  excessive  sen- 
tence:—  (I.)  Introduction;  (II.)  general 
rule:  (a)  in  stoite  courts;  (6)  in  United 
States  courts;  (III.)  effect  of  application 
for  habeas  corpus:  (a)  sentence  void,  pris- 
oner discharged;  (b)  discharged,  proper 
sentence  served;  (c)  discharge  refused  on 
habeas  corpus;  (d)  discharge  refused  until 
legal  sentence  served;  (c)  sentence  corrected 
or  modified  and  affirmed;  {f)  sentence  or- 
dered modified,  and  case  remanded;  (g) 
proper  sentence  imposed,  and  prisoner  re- 
manded; {k)  execution  stayed,  bail  for  fut- 
ure appearance;  {%)  remanded  and  record 
corrected;  (IV.)  effect  on  appeal  or  on  writ 
of  error:  (a)  in  general;  (h)  sentence  re- 
versed, prisoner  discharged;  (c)  prisoner 
discharged,  legal  sentence  served;  {d)  judg- 
ment reversed  in  part  and  affirmed  in  part; 
(e)  sentence  corrected  or  modified,  and  judg- 
ment affirmed;  {f)  judgment  ordered  modi- 
fied, and  case  remanded;  {g)  judgment  re- 
versed, and  case  remanded;  {h)  judgment 
reversed,  and  new  sentence  imposed;  (i) 
judgment  reversed,  and  new  trial  granted; 
{j)  execution  stayed,  bail  for  future  appear- 
ance; {k)  discharged  upon  suing  out  writ  of 
erix>r;  (V.)  on  certiorari:  (a)  di-soharge  re- 
fused; (b)  judgment  reversed,  and  case  re- 
manded; (o)  prisoner  discharged;  (VI.) 
English  decisions.  136 

Right  of  accused  to  be  present  and  con- 
front witnesses.  63& 

Prosecution  and  punishment   of    distinct 
offenses  committed  by  single  sale  of  intoxi- 
cating  liquors: — (I.)    General   rule;    (II.) 
principles  exemplified.  858 

CROPS. 

See  Emblements. 

DAMAGES. 

1.  The  measure  of  damages  for  a  tele- 
graph line  over  a  railroad  right  of  way  is 
not  the  value  of  the  land  embraced  within 
the  right  of  way  between  the  poles  and  under 
the  wires,  but  it  is  the  extent  to  which  the 
value  of  the  use  of  such  spaces  by  the  rail- 
road company  is  diminished  by  the  use  of 
the  same  by  the  telegraph  company  for  its 
purposes.  Mobile  k  0.  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  (Miss.)  22;i 

2.  Damages  for  mental  anguish  caused 
by  negligent  failure  to  deliver  promptly  a. 
telegram  stating  that  a  person  had  been 
killed  may  be  recovered,  although  the  mes- 
sage was  sent  by  an  agent  without  disclosing 
who  sent  it  or  the  relations  of  the  sender 
with  the  addressee.  Cashion  v.  Western  U. 
Teleg.  Co.  (N.  C.)  IGO 

Notes  and  Bbiefs. 
Damages;  for  ejection  of  passenger.      112 
For  mental  anguish.  681 
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For  mental  anguish  in  case  of  default  as 
to  telegram.  160 

For  property  taken  by  condemnation.    224 

DAMS. 

See  also  Estoppel,  1. 

The  maintenance  of  a  dam  of  perish- 
able character,  the  proprietor  of  which  is 
liable  for  negligence  in  maintaining  it,  if 
not  an  insurer  of  its  safety,  as  to  persons 
who  may  be  injured  by  its  bui'^ing,  will  not, 
by  lapse  of  time,  give  riparian  owners  a  pre- 
scriptive right  to  have  the  dam  maintained 
after  the  proprietor  chooses  to  abandon  it. 
Kray  v.  Muggli  (Minn.)  218 

DEATH. 

See  Libel  and  Slander,  3;  Municipal 
Corporations,  1. 

DEBT. 

See  Counties,  2. 

DEBTOR  AND  CREDITOR. 

For  conveyance  in  fraud  of  creditors,  sec 
Fraud  and  Fraudulent  Conveyances. 
See  also  Infants^  2. 

DECEIT. 

See  Fraud  and  Fraudulent  Convey- 
ances. 

DEEDS. 

See  also  Duress,  2j  Evidence,  7,  9; 
Fraud  and  Fraudulent  Conveyances, 
3-6;  Trusts,  1. 

1.  An  absolute  power  of  disposition  in  an 
instrument  conveying  land  carries  with  it  a 
full  power  in  the  real  estate  itself.  Corn- 
well  v.  Wulff  (Mo.)  63 

2.  The  equitable  estate  of  a  cestui  que 
trust  is  an  equitable  fee  simple,  where  the 
trustee  or  feoffee  to  use  has  the  entire  fee- 
simple  estate  at  law.  Id. 

3.  A  provision  that  a  trustee  of  a  mar- 
ried woman  shall  convey  the  premises  to  her 
liusband,  his  heirs  or  assigns,  if  she  dies 
without  having  disposed  of  the  property  or 
directed  its  disposal  by  will  or  otherwise, 
does  not  prevent  her  from  taking  an  absolute 
equitable  fee  simple  under  the  deed  which 
creates  the  trust,  where  it  conveys  to  the 
trustee,  his  heirs  and  assigns  forever,  in 
trust  for  her  separate  use,  free  from  her  hus- 
band's control  and  debts,  and  subject  to  dis- 
posal as  she  shall  direct  or  request,  or  shall 
by  will  or  other  writing  direct  or  appoint. 

Id. 

4.  The  words  "child,"  "children,"  and 
"issue,"  in  a  'leed  creating  a  trust  for  a  girl 
during  life,  and  after  her  deatti  for  her  child 
or  children,  with  a  certain  disposition  of  the 
property  in  case  of  her  death  without  liv- 
ing issue,  will  not  include  an  illegitimate 
child  born  several  years  after  the  making  of 
the  deed,  where  its  language  does  not  plainly 
show  such  an  intention.  Johnstone  v.  Ta- 
liaferro (Ga.)  95 
45  L.  R.  A. 


DEFINITIONS. 

See   Contracts,    1;    Corporattohs,   S, 
20;  Insurance,  13;  Railroads^  I,  2. 

Notes  and  Briefs. 

Definitions;  "at."  479 

"Issue."  Wi 

DENTISTS. 

See  also  Goodwiix. 

Authority  to  practise  medicine  and 
surgery  under  R.  I.  Gen.  Laws,  ch&p.  165,  in- 
cludes the  right  to  practise  dentistry  as  a 
branch  of  surgery,  without  having  complied 
with  the  requirements  specially  provided  by 
R.  I.  Gen.  Laws,  chap.  155,  as  amended  by 
Pub.  Laws  R.  I.  chap.  470,  as  a  condition  for 
practising  dentistry.     State  v.  Beck  (R.  I.i 

26!) 
DESCENT  AND  DISTRIBUTION. 

1.  Equitable  estates  are  covered  by  thp 
same  rule  of  descents  that  covers  the  devo- 
lution of  legal  estates.  Corn  well  v.  WulIT 
(Mo.)  53 

2.  Under  a  trust  to  permit  a  married 
woman  to  occupy  land  and  receive  the  rent-" 
and  income,  and  to  execute  conveyances  a< 
she  directs,  and  protect  the  title  or  allow 
the  name  of  the  trustee  to  be  used  for  that 
purpose,  the  estate  vests  in  her  heirs  on  her 
death.  Id. 

3.  The  recognition  of  an  illegitimate  son 
is  general  and  notorious,  within  the  meanin*; 
of  Iowa  Code  1873,  §  2466,  when  it  is  open 
and  extensive,  though  not  universal.  Van 
Horn  v.  Van  Horn  (Iowa)  9.1 

4.  The  general  and  notorious  recogni- 
tion of  an  illegitimate  son  by  his  father, 
which  will  entitle  him  to  inherit  real  and 
personal  property  of  his  father  in  Iowa,  un- 
der Iowa  Code  1873,  §  2466,  may  be  suffi- 
cient, although  it  took  place  in  another 
state  where  the  parties  resided  at  the  time, 
and  in  which  the  son  might  have  no  such 
right  to  inherit.  Id. 

Notes  and  Briefs. 

Descent;    from    mother     to     illegitimate 
child.  96 

DIPLOMATIC  AND  CONSUULR  OF- 
FICERS. 

See  also  Courts,  7. 

The  jurisdiction  of  the  consul  of  Swed- 
en and  Norway  at  Boston  over  a  claim  for 
wages  by  one  of  the  crew  of  a  Norwegian 
vessel,  who  has  left  the  ship  at  that  port. 
is  exclusive  of  any  jurisdiction  in  the  first 
instance  of  the  courts  of  the  state,  undei 
aiticle  13  of  the  treaty  of  1S27  between  Uie 
United  States  and  Sweden  and  Norway,  mak- 
ing the  consuls  judges  and  arbitrators  "in 
such  differences  as  mav  arise  between  the 
captains  and  crews  of  the  vessels  belonging 
to  the  nation  whose  interests  are  committeil 
to  their  charge,  without  the  interference  of 
the  local  authorities,  unless  the  conduct  of 
the  crews  or  of  the  captains  should  disturb 
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it 


the  order  or  tranquillity  of   the  country. 
Telefsen  v.  Fee  (Mass.)  481 

Notes  and  Briefs. 

Diplomatic  and  consular  officers;  exemp- 
tions and  privileges  of: — (J.)  Generally; 
(II.)  jurisdiction  of  civil  actions  against 
consuls:  (a)  Supreme  Court  of  the  United 
States;  (6)  circuit  courts  of  the  United 
States;    (c)   United  States  district  courts; 

( d )  state  courts ;  ( e )  English  courts ;  ( III. ) 
jurisdiction  of  criminal  actions  against  con- 
suls; (IV.)  exemption  from  obligation  to 
appear  as  a  witness;  (V.)  exemption  from 
taxation;  (VI.)  exemption  from  military 
and  jury  duties;  (VII.)  domicil;  (VIII.; 
trading  with  an  enemy;  (IX.)  exemption 
from  liability  for  judicial  and  other    acts. 

579 

Jurisdiction  and  poweis  of  consuls: — (I.) 
Jurisdiction  in  criminal  cases:  (a)  general- 
ly; (b)  in  non-Christian  countries;  (o) 
power  to  send  criminals  to  home  country  for 
trial;  (11.)  jurisdiction  in  civil  coises:  (a) 
in  China  and  Japan;  (6)  in  other  non- 
Christian  countries;  (c)  as  to  comtroversdes 
between  seamen  and  masters  of  foreign  ves- 
sels;  (d)  as  to  discharge  of  seamen  abroad; 

(e)  as  to  disabled  vessels;  (f)  in  prize 
ca««es;  {g)  in  suits  between  French  citizens; 
(III.)  powers  of  consul  in  other  matters: 
(a)    to  assert  claims    for    his    citizens  and 

<'ountry;  (6)  to  administer  on  estates;  (c) 
to  exercise  diplomatic  functions ;  (d)  toper- 
form  marriage  ceremony;  (e)  to  grant  cer- 
tificates; if)  to  take  depositions  and  affi- 
davits; (<7)  to  take  acknowledgments  of 
deeds  and  powers  of  attorney ;  ( ^ )  to  retain 
ship's  papers;  (t)  to  license  illegal  acts; 
(;)  to  contract;  (A;)  to  serve  process.       481 

DIVIDENDS, 

See  Banks,  3,  4;  Corporations,  9. 

DOMICIIi. 

See  Executors   and  Administrators, 
2. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 

DIJRESS. 

See  also  Bills  and  Notes,  3. 

1.  Threats  to  arrest  a  man  for  embez- 
zlement unless  his  wife  will  execute  a  mort- 
gage constitute  duress,  which  will  avoid  the 
mortgage  made  by  her,  if  they  are  sufficient 
to  control  her  will.    Mack  v.  Prang  (Wis.) 

407 

2.  Duress  is  not  a  defense  to  notes  and  a 
deed  given  by  a  man  to  settle  a  claim  against 
his  son-in-law  and  release  him  from  arrest 
for  felony,  when  he  enters  into  the  transac- 
tion deliberately,  after  manceuvering  for  a 
compromise,  and  on  an  understanding  with 
liis  daughter  that  the  payment  shall  con- 
stitute an  advancement  to  her.  Loud  v. 
Hamilton  (Tenn.)  400 

Notes  and   Briefs. 

Duress;    what    constitutes;    as    affecting 
negotiable  paper.  408 

45  L.  R.  A. 


EASEMENTS. 

See  also  Dams  ;  Estoppel,  1 

Notes  and  Briefs. 

Easements ;  by  prescription ;  sufficiency  of 
user;   right  to  abandon;   reciprocal   rights. 

218 
EIGHT-HOUR  LAW. 

See   Constitutional   Law,    16;    Con- 
tracts, 6,  7. 

ELECTRICAL  USES. 

See  Master  and  Servant,  2,  3. 

EMANCIPATION. 

See  Infants,  1. 

EMBLEMENTS. 

Crops  planted  by  one  in  poaaession 
under  a  bond  for  title,  after  he  has  refused 
to  comply  with  his  contract  to  purchase,  and 
the  vendor,  having  tendered  a  good  title,  has 
begun  an  action  to  foreclose  the  bond,  be- 
long to  the  vendor.     Sievers  v.  Brown  (Or.) 

642 
EMINENT  DOMAIN. 

See    also    Constitutional    Law,     12; 

Courts,  6;  Taxes,  2. 

1.  The  legislature  cannot  authorize  tax- 
ation for  the  purpose  of  making  gifts  or  pay- 
ing gratuities  to  private  individuals,  as  this 
would  constitute  a  taking  of  private  prop- 
erty for  a  private,  and  not  for  a  public,  use. 
Bush  V.  Orange  County  Supers,  (N.   Y.) 

556 

2.  The  provision  of  a  railroad  terminal 
for  the  accommodation  of  all  railroads  con- 
centrated at  a  city,  "to  facilitate  the  public 
convenience  and  the  safety  of  the  transmis- 
sion of  railroad  passengers  and  freight,''  is 
a  public  use,  to  acquire  necessary  property' 
for  which  the  power  of  eminent  domain  may 
be  exercised.  Ryan  v.  Louisville  &  N.  Ter- 
minal Co.    (Tenn.)  303 

3.  An  enterprise  is  not  shown  to  be  a 
private  one  merely  by  the  fact  that  it  was 
set  on  foot  for  the  profit  of  the  corporators. 

Id. 

4.  That  the  charter  of  a  corporation  or- 
ganized to  construct  a  union  terminal  for 
all  railroads  entering  a  city  fixes  no  rates 
to  be  charged  by  it  for  the  use  of  its  tracks 
does  not  prevent  the  enterprise  from  being 
a  public  one.  Id. 

5.  The  incidental  right  of  a  corporation 
organized  under  Tenn.  act  Gen.  Assem.  1893, 
chap.  11,  to  furnish  and  provide  a  hotel,  res- 
taurant, and  news  stand  in  its  union  depot, 
does  not  convert  the  undertaking  into  a  mere 
private  enterprise,  so  as  to  invalidate  the  ex- 
tension to  tiie  corporation  of  the  right  of 
eminent  domain  as  respects  its  proper  ter- 
minal purposes.  Id. 

Notes  and  Briefs. 

Eminent  domain;  right  to  compensation 
for  taking  property;  condemning  right  of 
way  for  telegraph  line  on  railroad.  223 

Taking    of    property;    for  what  uses;  for 
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passenger  and  freight  stations:  for  repair 
shops;  for  spur  track;  for  prospective  hu-^i- 
ness.  ^^"^ 

EQUAUTT. 

Constitutional  right  of,  see  Constitution- 
al Law. 


EQITITT. 

See  also  Infants,  3,  5. 

The  jurisdiction  of  equity  over  the  es- 
tates of  wards  of  chancery  is  broad,  compre- 
hensive, and  plenary;  and  in  all  suits  or  le- 
gal proceedings  of  whatever  nature,  in  which 
the  personal  or  property  rights  of  the  minor 
are  involved,  the  protectiA'-e  powers  of  a 
court  of  chancery  may  be  invoked  whenever 
it  becomes  necessary  fully  to  protect  such 
rights.  Richards  v.  East  Tennessee,  V.  &  G. 
R.  Co.  (Ga.)  712 

ERROR. 

See  Appeal  and  Error. 

ESTATES. 

See  Deeds;  Descent  and  Distribu- 
tion ;  Real  Property. 

ESTOPPEIi. 

See  also  Fraud  and  Fraudulent  Con- 
veyances, 5 ;  Pleading,  1 ;  Public  Im- 
provements, 1. 

1.  An  equitable  estoppel  will  not  arise  in 
favor  of  riparian  owners  to  prevent  th«  de- 
struction of  a  dam  by  which  the  water  has 
been  raised  for  the  period  of  prescription, 
when  their  equities  are  not  strong  and  sub- 
stantial, while  the  other  parties  have  strong 
counter  equities.      Kray  v.  Muggli   (Minn.) 

2.  An  agi-^ement  betvyeen  two  persons, 
that  one  shall  make  a  contract  with  a 
thii-d  for  the  benefit  of  the  other,  which 
would  be  unlawful,  cannot  constitute  an  es- 
toppel to  a  claim  on  behalf  of  the  contractor 
against  the  intended  beneficiary,  who  has 
received  from  such  third  person  the  fruits  of 
a  lawful  contract  substituted  for  the  unlaw- 
ful one.  Tate  v.  Commercial  Bldg.  Asso. 
(Va.)  243 

3.  Whether  or  not  a  bank  has,  by  permit- 
ting its  president  to  use  drafts  drawn  by 
hinipelf  upon  its  funds  in  payment  of  his  own 
obligations,  established  a  course  of  dealing 
which  will  estop  it  from  denying  his  author- 
ity to  do  so,  is  a  question  of  fact  depending 
upon  the  circumstances.  Lamson  v.  Beard 
(C.  C.  A  pp.  7th  C.)      •  822 

Notes  and   Briefs. 

Estoppel;  to  deny  invalidity  of  deed  to  de- 
fraud creditors.  209 
WhaJt  necessary  to  create.  210 
To  deny  title  of  grantor.  714 

EVIDENCE. 

See  also  Appeal  and  Error,  12;  Wills, 

1. 

1.  Judicial  notice  may  be  taken  of  the 
45  L.  R  A 


prevalence  of  accusfltions  of  corruption  in 
the  letting  of  municipal  cootraets.  Holme> 
V.  Detroit  (Mich.)  l-^l 

Presumptions  and  bnrden  of  proof. 

2.  It  will  be  presumed  that  the  law  of  an- 
other state  as  to  which  there  is  no  proof  i* 
the  same  as  that  of  the  forum  in  respect  to 
public  policy.     Loud  v.  Hamilton   (Tenn.) 

3.  A  judgment  in  favor  of  the  vendor,  in 
a  suit  against  him  for  conversion  of  crop* 
plamted  by  the  vendee  in  possession  under  a 
bond  for  title  which  has  been  foreclo^. 
raises  the  presumption  that  they  were  no: 
planted  until  after  the  foreclosure  suit  was 
begun.     Sievers  v.  Brown  (Or.)  642 

4.  The  burden  of  proof  is  upon  a  surety 
who  claims  that  a  bond  was  delivered  in  vio- 
lation of  a  condition  as  to  procuring  addi- 
tional sureties,  with  the  knowledge  of  ihe 
obligee.  Benton  County  Sav.  Bank  v.  Bod- 
dicker  (Iowa)  321 

D  oonmentary. 

5.  An  afisignment  made  in  another  state, 
of  a  judgment  of  a  Federal  court,  is  not 
made  admissible  in  evidence  by  an  acknowl 
edgment  before  a  clerk  in  another  stifle,  oi 
a  clerk's  certificate  such  as  is  required,  for 
proof  of  a  judicial  proceeding  under  Mo. 
Rev.  Stat.  1889,  §  4881.  Wonderly  ▼.  I^; 
fayette  County  (Mo.)  •>'*" 

6.  Letters  passing  between  a  man  and 
his  wife  who  has  been  guilty  of  bigaray  are 
admissible  upon  the  question  of  her  right  t> 
administer  upon  his  esUte.  Re  Newman- 
Estate  (Cal.)  ^80 
Oral;  as  to  writings. 

7.  Ora^  evidence  that  a  deed  was  given 
merely  as  security  for  notes  can  be  given  by 
the  grantee  to  disprove  a  claim  by  the  gram- 
or  tliat  the  deed  was  intended  to  pay  the 
notes.      Ix>ud  v.  Hamilton  (Tenn.)  4(H) 

8.  In  a  proceeding  by  a  surety  who  ha-* 
paid  a  judgment  for  the  principal's  d^t 
and  taken  sm  assignment  thereof  to  himselt 
to  enforce  contribution  from  a  cosurety,  he 
may  testify  that  a  satisfaction  of  the  judg- 
ment which  he  had  subsequently  effected  wa- 
not  intended  to  inure  to  the  benefit  of  th*- 
cusurety.  Merchanrts*  Nat.  Bank  t.  Great 
Falls  Opera  House  Co.   (Mont.)  2s.> 

9.  Recitals  in  a  deed  by  a  trustee,  show- 
ing an  application  of  the  purchase  money  m 
contravention  of  the  trust,  do  not  preclude 
the  purchaser  from  establishing  by  parol  evi- 
dence that  the  money  was  properly  applie«i. 
Robinson  v.  Stone  (Ala.)  *'*> 

Opinions.  ,    .     * 

10.  Opinions  of  witnesses  9B  to  what  at- 
tracts children  to  water,  or  as  to  whether  ar 
not  boys  like  to  ride  on  a  plank  in  the  wiater. 
are  inadmissible.  Cooper  v.  Overton  (TennJ 

Deolarations;  res  sest«. 

11.  The  declaration  or  statement  of  « 
train  hand  on  a  mixed  train,  while  hurriel- 
ly  going  from  a  coach  at  the  rear  end  of  the 
train  to  the  engine  in  front,  that  he  wanted 
to  get  to  the  engineer  and  give  him  liis  tick- 
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cts  which  he  had  collected,  before  the  train  ' 
got  too  fasrt,  is  competent  as  part  of  the  res 
gestcBt  where  he  wa-s  killed  in  attempting  to 
return  to  the  rear  of  the  train,  and  death  is 
alleged  to  have  been  caused  by  the  negli- 
genc*e  of  the  carrier  in  failing  to  furnish  a 
conductor.  Means  v.  Carolina  G.  R.  Co. 
(xN.  C.)  164 

12.  In  an  action  against  a  railroad  com- 
pany by  one  claiming  to  be  the  widow  of  one 
negligently  killed  by  a  train,  evidence  by  a 
third  person  that  the  deceased  had  stated  to 
her  that  the  plaintiff  was  his  wife  is  compe- 
tent. Atlantic  City  R.  Co.  v,  Goodin  (N.  J. 
Err.  &  App.)  671 

Relevanoy. 

13.  Evidence  of  obstructions  not  alleged 
in  the  petition,  by  which  the  roadway  was 
narrowed,  and  also  of  the  condition  of  the 
street  and  of  the  surroundings,  is  admissible 

'  in  an  action  against  a  city  for  negligently 
allowing  a  certain  obstruction  to  remain  in 
a  street  unguarded,  without  lights  or  other 
warnings,  by  reason  of  which  an  accident  oc- 
ourred.     Kansas  City  v.  McDonald   (Kan.) 

429 

14.  A  separate  answer  filed  by  a  defend- 
ant, admitting  the  allegation  of  agency,  can- 
not be  used  against  his  codefendants  in  the 
absence  of  proof  that  he  occupied  such  a  re- 
lation to  them  as  to  bind  them  by  his  rep- 
resentations.    Stackpole  v.  Hancock    (Fla.) 

814 
IXTeiglit;  inanffieieney. 

15.  To  justify  a  verdict  in  favor  of  one  on 
whom  rests  the  burden  of  proof,  the  evidence 
as  to  any  material  fact  must  be  such  as  rea- 
sonably to  convince  or  satisfy  the  minds  of 
the  jury  that  the  fact  exists.  Pullman's 
Palace  Car  Co.  v.  Adams    (Ala.)  767 

16.  Testimony  of  plaintiff  in  an  action 
for  injuries  by  collision  with  a  street  car, 
that  he  believed  the  motorman  tried  to  mur- 
der him,  will  not  preclude  a  recovery  for  the 
injury,  if  it  is  found  to  have  been  done 
within  the  scope  of  his  employment.  Balti- 
more Consol.  R.  Co.  V.  Pierce  (Md.)         527 

17.  The  mere  fact  that  horses  ran  away 
and  an  accident  occurred  will  not  justify  an 
inference  of  negligence,  without  some  evi- 
dence of  the  circumstances  under  which  it 
occurred.     Creamer  v.  Mcllvain    (Md.)    531 

18.  The  fact  that  a  horse  ran  away  several 
years  before,  when  only  a  colt,  because  of  the 
breaking  of  a  strap  and  the  dropping  down 
of  the  pole,  making  a  report  like  a  pistol  or 
a  gun,  does  not  constitute  any  evidence  of  a 
<li8 position  or  proneness  of  the  horse  to  n^ 
away.  Id. 

19.  A  material  statement  in  a  bill,  to 
which  no  exception  is  filed,  must  be  shown 
by  at  least  a  preponderance  of  evidence, 
where  the  case  is  brought  to  hearing  on  the 
replication  to  the  answer.  Stackpole  v. 
Hancock    (Fla.)  814 

20.  Proof  of  the  fraudulent  representa- 
tions of  a  vendee  in  securing  a  deed  sustains 
the  allegations  of  a  bill  charging  an  agree- 
ment and  combination  on  the  part  of  sev- 
eral defendants  to  fraudulently  obtain  such 
45  L.  R,  A.  '  . 


deed,  where  in  fact  he  was  acting  for  the 
others,  although  they  did  not  authorize  such 
representations,  and  did  not  know  of  them 
at  the  time  they  were  made  or  at  the  time 
the  deed  was  executed.  Id. 

Notes  and  Briefs. 

Evidence ;  burden  of  proof  of  freedom  from 
fault  in  case  of  homicide,  on  plea  of  self-de- 
fense. 706 

Burden  of  proof  of  fraud  of  broker.       33 

Presumption  in  favor  of  statute.  304^  557 

EXECUTION. 

See  also  Homestead. 

Notes  and   Bbtefs. 

Execution;  effect  of  bankruptcy  on  sup- 
plementary proceedings.  193 

EXECITTORS     AND     ADMINISTRA- 
TORS. 

See  also  Judgment,  7. 

1.  The  commission  of  bigamy  by  a 
woman,  and  her  administration  as  widow 
upon  the  estate  of  the  second  husband,  will 
not  deprive  her  of  the  right  to  administer 
as  widow  upon  the  estate  of  the  first  hus- 
band, where  after  the  death  of  the  second 
husband  she  resumes  her  relations  with  the 
first  one.     Re  Newman's  Estate  (Cal.)     780 

2.  A  woman  who  goes  to  the  state  where 
her  husband  died  leaving  property,  solely 
because  of  that  fact,  but  who  forms  the  in- 
tention of  remaining  and  making  her  future 
home  there,  is  a  resident  of  that  state  within 
the  meaning  of  the  laws  limiting  the  right 
of  administration  to  residents.  Id. 

3.  Lack  of  integrity  within  the  meaning 
of  a  statute  defining  the  qualifications  of 
administrators  is  not  shown  by  the  fact  that 
the  applicant  has  been  an  unfaithful  wife 
and  violated  her  marital  obligation.        Id. 

Notes  and  Bbiefs. 

Executors  and  administrators;  collateral 
attack  on  appointment  of;  estoppel  to  claim. 

780 

Widow's  right  to  administer  estate;  as 
affected  by  her  wrong  conduct.  780 

EXECXJTORT  DEVISE. 

See  Real  Pbopebty. 


See  Gabnishment,  2. 

EXPLOSIONS. 

1.  One  who  stores  nitro-glycerine  on  his 
own  premises  is  liable  for  injuries  caused  to 
surrounding  property  by  its  exploding,  al- 
though he  neither  violates  any  provision  of 
the  law  regulating  its  storage,  nor  is  charge- 
able with  negligence  contributing  to  the  ex- 
plosion. Bradford  Glycerine  Co.  v.  St. 
Mary's  Woolen  Mfg.  Co.   (Ohio)  668 

2.  Injury  to  any  property  within  the 
circle  of  danger  from  an  explosion  of  nitro- 
glycerine entitles  the  owner  to  recover  the 
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damages,  although  the  property  was  not  on 
premises  adjacent  to  those  on  which  the  ex- 
plosive substance  was  stored.  Id. 

FALSE  IMPRISONBfENT. 

See  Officers,  1. 

FALSE  PRETENSES. 

1.  A  false  pretense  need  not  be  such  that 
a  man  of  ordinary  caution  and  prudence 
would  give  it  credit,  or  that  it  could  not  be 
guarded  against  by  ordinary  care  and  pru- 
dence, in  order  to  be  indictable.  Leffler  v. 
Stote  (Ind.)  424 

2.  A  false  representation  by  a  man  that 
he  is  unmarried,  on  the  faith  of  which  money 
or  property  is  obtained,  may  constitute  an 
indictable  false  pretense.  Id. 

No^Tis   AND   Briefs. 

False  pretenses ;  what  constitute.  424 

FEDERAL  COURT. 

See  Courts,  13;  Judgment,  10. 

FENCES. 

See  also  Negligence,  3. 

Notes  and   Briefs. 

Fences;  of  barbed  wire;  dangerous  char- 
acter of.  601 

FINES. 

A  legislative  grant  of  fines,  forfeitures, 
and  penalties  accruing  to  a  county,  when  it 
is  a  mere  gratuity  or  privilcfje,  without  any 
oonsideration,  can  be  revoked  at  any  time, 
Watson  Seminaiy  v.  Pike  County  Ot.  (Mo.) 

675 
Notes  and  Briefs. 

Fines;  grant  of,  by  legislature.  676 

FIRE  DEPARTMENT. 

See  Highways,  2-4;  Municipal  Corpo- 

BATIONS,  1. 

FIREMEN. 

See  Highways,  Notes  and  Briefs. 


See  also  Constitutional  Law,  5. 

1.  The  common  right  of  the  public  and 
the  right  of  regulation  are  the  same  in  re- 
gard bo  shell  fish  as  in  regard  to  swimming 
fish.     Com.  V.  Hilton   (Mass.)  475 

2.  A  town  regulation  prohibiting  all  per- 
sons from  digging  clams  on  certain  flats, 
without  a  permit,  which  will  be  granted 
only  to  residents  of  the  town,  is  not  unconsti- 
tutional or  in  violation  of  Mass.  Pub.  Stat, 
chap.  91,  §  68,  as  amended  by  Ma^s.  Stat 
1S89,  chap.  391,  which  expressly  saves  to 
evei-y  inhabitant  of  the  com  mom  weal  tlh  a 
right  to  take  them  without  permit  "for  his 
own  family  use,"  and  a  limited  quantity  for 
bait.  Id. 

Notes  and  Briefs. 

Fisheries ;  public  right  of ;  as  to  shell  fish 
on  flat*;  exclusive  rights  tlierein;  excluding 
citizens  of  other  states,  475 

45  L.  R.  A. 


FOOD. 

See  Constitutional  Law,  6,  11,  16. 

FOROERT. 

See  Libel  and  Slandeb,  5. 

FORMER  JEOPARDT. 

See  Criminal  Law,   1,   2,   Nohes  and 
Bbiefs. 

FRAUD    AND    FRAUDTn^ElfT     CON- 
VETANCES. 

See  also  Cobpobations,  10;  Judomem. 
10,  11;  Vendob  and  Pubchaseb,  8. 

1.  Fraudulently  procuring  a  person  to 
sign  a  negotiable  note  as  coprineipal  when 
intending  to  be  a  surety  only,  upon  the  ex- 
press understanding  that  no  liability  shall 
be  incurred,  and  thereafter  transferring  the 
note  to  an  innocent  purchaser  before  nuU^^ur- 
ity,  so  that  such  signer  is  compelled  to  pay 
it,  constitutes  an  actionable  fraud.  Jones  v. 
Crawford  (Ga.)  105 

2.  A  vendee  of  land  who  knows  of  the  ex- 
istence of  a  mine  on  the  land,  of  which  the 
vendor  is  ignorant,  is  not  bound  to  disclose 
such  fact  in  making  the  purchase;  but,  if 
he  undertakes  to  do  so,  must  disclose  the 
whole  truth,  without  concealment  of  material 
facts,  and  without  doing  anything  calculat- 
ed to  prevent  an  investigation  on  the  part  of 
the  vendor ,^-especially  if  the  latter  doei«  not 
reside  near  the  land  and  the  purohafier  does. 
Staokpole  v.  Hancock   (Fla.)  814 

3.  Earnings  of  minor  children  who  have 
been  emancipated  by  their  father  while  he 
was  in  good  financial  circumstances ,  and 
when  the  earnings  have  been  loaned  to  him, 
may  constitute  a  good  ooniiideration  for  a 
conveyance  to  them  from  him  as  againist  hi« 
creditors.     Flynn  v.  Baisley     (Or.)  645 

4.  A  conveyance  by  a  widow  to  her  son 
of  land  allotted  to  her,  made  to  prevent  the 
apparent  lien  of  an  anticipated  judgment 
from  attaching  to  the  property  conveyed,  is 
not  fraudulent,  as  against  the  judgment 
creditor,  where  she  had  previously  agreed* 
for  the  purpose  of  effectuating  her  intention 
to  give  the  land  to  her  children  who  had  re- 
mained at  home  and  cared  for  the  property, 
to  allow  the  land  to  go  to  sale  under  fore- 
closure of  a  mortgage  thereon,  and  permit 
Uie  grantee  to  purchase  the  sheriff's  certifi- 
cate, who,  after  the  certificate  had  ripened 
into  a  deed,  was  to  bring  an  action  to  quiet 
the  title,  the  consummation  of  such  agree- 
ment having  been  prevented  by  litigation 
with  reference  U>  the  land.  Cloud  ▼.  Mal- 
vin  (Iowa)  209 

5.  Grantees  of  real  property  cannot,  to 
sustain  the  conveyance  against  an  alTtack  up- 
on it  as  fraudulent  by  the  creditors  of  the 
grantor,  assert  that  lie  property  was  orig- 
inally purchased  and  paid  for  by  them,  and 
the  title  conveyed  to  the  grantor  merely  for 
the  purpose  of  preventing  their  creditors 
from  reaching  it.  Id. 

Notes  and  Bbiefs. 

Conveyance  in  fraud  of  creditors;  gran- 
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tee's  knowledge  of  fraud;  validity  as  against 

guilty  party.  209 

Consideration  to  sustain  deed  as  against 

creditors.  045 

EfTect  of  concealment  of  facts.  818 

OARNISHBi£NT. 

1.  A  city  may  be  garnished  for  money 
in  its  hands  due  to  a  nonresident  contractor, 
if  the  city  itself  makes  no  objections.  Ports- 
mouth Gas  Co.  V.  Sanford  (Va.)  246 

2.  That  a  debt  represents  a  loan  of  the 
proceeds  of  a  sale  of  exempt  personal  prop- 
(•rty  will  not  prevent  its  garnishment  in  an- 
other state.     Balk  v.  Harris  <N.  C.)       257 

3.  A  debtor  garnished  in  a  suit  against 
his  creditor  when  out  of  the  state  of  his 
residence  is  not  protected  from  a  suit  in  favor 
of  such  creditor  by  paying  the  debt  to  a  rep- 
resentative of  the  foreign  plaintiff  after  re- 
turning to  his  domicil  and  the  entry  of  a 
Judgment  against  him,  where  he  had  given 
no  obligation  to  secure  the  payment,  and  he 
shows  nothing  which  would  have  made  the 
payment  compulsory.  Id. 

4.  A  judgment  subjecting  a  debt  due  to 
a  nonresident  to  the  payment  of  a  claim 
against  him  is  subject  to  collateral  attack 
if  no  personal  service  of  process  was  ob- 
tained upon  the  principal  defendant,  and  the 
affidavit  for  garnishment  did  not  state  that 
he  had  any  property  in  the  state.  Id. 

Notes  and  Briefs. 

Garnishment;  of  municipal  corporations. 

246 

Effect  of  judgment  in  case  of;  jurisdic- 
tion; situs  of  property  for  purpose  of.    258 
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GIFTS. 

See     Eminent    Domain, 
Money;  Taxes^  1, 

GOODWILL. 

See  also  Taxes,  6. 

No  forced  sale  or  transfer  can  be  made 
of  a  goodwill,  such  as  that  of  a  partnership 
of  dentists,  in  a  suit  to  wind  up  the  partner- 
ship, when  it  is  based  upon  professional 
reputation  and  standing  or  upon  business 
connections,  although  it  might  be  the  subject 
of  a  voluntary  sale.  Slack  v.  Suddoth 
(Tenn.)  589 

Notes  and  Briefs. 

Goodwill;     of    professional     partnership. 

589 
GOVERNOR. 

See  Habeas  Corpus;  Insurrection. 

GRANT. 

See  Fines. 

GUARANTT. 

See  also  Bonds,  3;  Statutes,  6. 

A  guaranty  of  the  prompt  payment  of 
a  note  is  not  annulled  by  a  judgment  declar- 
ing the  note  void  for  want  of  authority  in 
the  one  who  executed  it,  as  against  one  who 
45  L.  R.  A. 


took  the  note  in  reliance  on  the  guaranty. 
Holm  v.  Jamieson  (111.)  846 

Notes  and  Briefs. 

Guaranty;  of  note;  effect  of;  when  note 
is  void.  846 

GUARDIAN  AD  LITEM. 

See  Infants,  6, 

GUARDIAN  AND  WARD. 

See  Bills  and  Notes,  2. 

HABEAS  CORPUS. 

1.  In  case  of  insurrection  or  rebellion  the 
governor  or  military  officer  in  command 
may,  for  the  purpose  of  suppressing  it,  sus- 
pend the  writ  of  habeas  corpus,  or  disregard 
such  writ  if  issued.     Re  Boyle   (Id.)       832 

2.  The  truth  of  recitals  of  alleged  facts 
in  a  governor's  proclamation  that  a  certain 
county  is  in  a  state  of  insurrection  or  re- 
bellion will  not  be  inquired  into  or  reviewed 
on  application  for  a  writ  of  habeas  corpus. 

Id. 
Notes  and  Briefs. 

Habeas  corpus;  to  review  excessive  sen- 
tence. 13(1 

Suspension  of  writ  of: — (I.)  Power  to 
suspend;  who  may  suspend;  partial  suspen* 
sion;  (II.)  extent  and  effect  of  suspension; 
as  authorizing  an  arrest  otherwise  illegal; 
who  are  denied  the  privilege  of  the  writ; 
continuance  of  suspension.  832 

HACKS. 

1.  The  payment  by  pa:9sengers  for  trans- 
portation includes  payment  for  the  common 
use  of  the  station  facilities,  and  entitles 
them  to  have  the  railroad  company  refrain 
from  coercing  them  into  yielding  further 
tribute  by  giving  an  exclusive  right  to  a 
hackman  to  solicit  their  business  as  they 
leave  the  station.  Indianapolis  U.  R.  Co.  v. 
Dohn  (Ind.)  427 

2.  A  grant  by  a  railroad  company  of  the 
exclusive  right  to  stand  hacks  on  an  area 
owned  by  it  adjacent  to  a  passenger  station, 
for  the  purpose  of  soliciting  business,  is  un- 
lawful, as  the  company,  which  acquired  its 
grounds  through  the  sovereign  right  of 
eminent  domain,  whether  by  purchase  or  by 
condemnation,  cannot  grant  special  privi- 
leges and  immunities  that  the  state  could 
not;  and  such  action  is  also  against  public 
policy  as  tending  to  restrict  competition  and 
to  enhance  prices.  Id. 


See  Descent  and  Distribution. 

HIGH- WATER  KARK. 

See  Boundaries. 


See  also  Public  Improvements,  3. 

1.  A  city  must  exercise  vigilance  to  the 
end  that  encroachments  of  building  ma- 
terials on  a  street  shall  not  harm  travelers. 
Kansas    City  v.  McDonald  (Kan.)  42& 
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2.  A  city  owes  the  same  degree  of  care 
toward  a  fireman  driving  over  its  streets  in 
the  discharge  of  his  duties  that  it  owes  to 
any  other  traveler.  Id. 

3.  An  ordinance  making  it  a  misdemeanor 
to  drive  faster  than  an  ordinary  traveling 
gait  in  any  street  is  unreasonable  and  in- 
valid as  applied  to  the  lire  department  in 
driving  to  a  fire.  Id. 

4.  Rules  of  a  fire  department  requiring 
its  members  to  drive  in  the  middle  of  the 
street  when  going  to  a  fire  are  made  for  the 
Hafety  of  the  men,  teams,  and  vehicles,  and 
do  not  charge  a  driver  of  a  hook  and  ladder 
truck  with  the  use  of  any  greater  care  and 
precaution  for  his  safety  than  if  the  rule 
did  not  exist.  Id. 

5.  A  statutory  exemption  of  municipal 
corporations  from  liability  for  defective  con- 
dition of  footways,  except  when  caused  by 
the  city  or  its  authorized  agents,  is  not  un- 
constitutional, even  if  that  part  of  the 
statute  which  attempts  to  impose  the  liabil- 
ity therefor  on  abutting  owners  is  invalid. 
Wilmington  v.  Ewing   (Del.)  79 

Notes  and  Briefs. 

Highways;  municipal  duty  to  keep  side- 
walks in  repair;  statutory  liability  of  lot- 
owners  for  sidewalks.  79 

Restricting  speed  on;  violation  of  regula- 
tion by  firemen;  recovering  for  injury  in 
such  case.  429 

HOMESTEAD. 

An  execution  upon  a  judgment  for  use 
and  occupation  of  real  estate  withheld  under 
an  apparent  legal  title  from  one  holding  a 
superior  equitable  title  cannot  be  levied  upon 
other  land  which  defendant  had  conveyed  to 
his  wife  as  a,  statutory  homestead  by  a  deed 
recorded  prior  to  the  rendition  of  the  judg- 
ment.    Hardy  V.  Gunn  (Ala.)  804 

Notes  and  Briefs. 

Homestead;  exemption  of,  from  judg- 
ments for  torts.  804 

HOMICIDE. 

See  also  Trial^  10. 

1.  To  deny  one  who  provokes  a  difficulty 
in  which  his  adversary  is  killed  the  right  to 
plead  self-defense,  he  must  have  provoked  it 
with  intent  to  kill  his  adversary,  or  to  do 
him  great  bodily  harm,  or  to  afford  a  pre- 
text for  wreaking  malice  upon  him.  Foutch 
v.  State  (Tenn.)  687 

2.  The  right  to  plead  self-defense  by  one 
provoking  a  difficulty  in  which  his  adver- 
sary is  killed  is  not  taken  away  by  the  fact 
that  he  had  a  dangerous  weapon  and  used  it, 
if  without  that  fact  the  right  would  have 
existed.  Id. 

3.  That  one  dying  from  a  wound  is  in- 
duced by  the  pain,  by  remorse,  or  by  a  de- 
sire to  shield  his  assailant,  to  end  his  life 
sooner  than  the  wound  would  have  done, 
will  not,  if  the  wound  actually  contributes 
to  the  death,  relieve  the  one  who  inflicted 
45  L.  R,  A. 


it  from  being  guilty  of  manslaughter.     Peo- 
ple v.  Lewis  (Cal.)  783 

Notes  and  Briefs. 

Homicide;  self-defense  set  up  by  accused 
who  began  the  conflict: — (I.)  General  doc- 
trine; (II.)  what  amounts  to  provoking  or 
bringing  on  the  difficulty,  or  producing  the 
occasion:  (a)  in  general;  (b)  in  seeking  or 
returning  to  the  deceased;  (e)  abuse  or 
other  act  provoking  attack  by  other  party; 
(III.)  threats;  (IV.)  where  relative  or 
other  party  is  the  aggressor;  (V.)  in  case 
of  mutual  combat;  (VI.)  former  quarrel  in- 
duced by  deceased;  (VII.)  burden  of  proof 
of  freedom  from  fault;  (VIII.)  question  for 
the  jury;  (IX.)  the  question  of  withdrawal: 
(a)  in  general ;  ( & )  reti eat  sufficient ;  < r i 
retreat  insufficient;  {d)  as  a  question  for 
the  jury.  687 

As  affected  by  intervention  of  other  cau^p 
of  death.  784 

HORSES. 

See  Evidence,  17,  IS;  Negligence,  4. 

HOSPITAI- 

Failure  to  deliver  amputated  portions 
of  a  man's  limbs  to  his  widow  after  his  death 
will  not  render  a  railroad  company  liable, 
although  they  were  amputated  by  tlie  com- 
pany's surgeon  after  being  crushed  by  the 
cars  while  he  was  in  the  employ  of  the  com- 
pany, when  the  operation  was  performed  at 
a  hospital  to  which  he  was  taken  by  the  city 
ambulance  as  designated  by  its  driver,  on 
his  request  that  he  be  not  taken  home,  and 
when  the  fragments  were  cremated,  accord- 
ing to  the  custom  of  the  hospital,  without 
the  knowledge  or  direction  of  the  company's 
surgeon.  Doxtator  v.  Chicago  ^  W.  M.  R- 
Co.  (Mich.)  535 

HUSBAND  AND  WIFE. 

See  also  Conflict  of  Laws.  1 ;  Consti- 
tutional Law,  10;  Evidence,  12; 
False  Prf.tensks,  2. 

L  A  valid  ra&rriage  can  be  contracted  in 
the  state  of  New  Jersey  by  the  use  of  word5 
in  the  present  tense,  without  a  cerenmny. 
and  without  a  witness.  Atlantic  City  R.  On. 
V.  Goodin  (N.  J.  Err.  &  App.)  671 

2.  A  prima  facie  ca«e  of  marriage  on  tlie 
plaintiff's  own  showing,  without  a  prepon- 
derance of  evidence,  when  tliei-e  is  a  counter 
showing,  is  not  sufficient  to  entitle  her  to  ali- 
mony and  suit  money  in  an  action  for  di- 
vorce, but  the  judge  should  be  satisfied,  from 
the  entire  proof  made,  of  the  fact  of  mar- 
riage.    Hi-te  V.  llite  (Cal.)  793 

3.  The  righi  to  award  alimony,  conferred 
on  the  courts  of  the  District  of  Columbia  by 
the  act  of  Congress  of  June  19.  1860,  wae^ 
subject  to  the  qualifications  and  limitations 
inherent  in  it  in  the  English  courts  and  un- 
der the  Maryland  act  of  1777.  Alexander 
V.  Alexander  (D.  C.  App.)  806 

4.  Failure  to  reserve  the  right  subse- 
quently to  reduoe  the  amount,  in  a  decree 
a  warding  alimony,  does  not  deprive  the  court 


Illbgitimagt — Insurance. 


897 


of  power  subsequently  to  make  the  reduction, 
even  in  causes  of  absolute  divorce.  13- 

6.  Additional  alimony  pendente  lite  will 
not  be  awurded  to  a  wife  to  enable  her  to 
meet  the  expense  of  the  professional  educa- 
tion of  her  ninpeteen-year-old  aon,  whose  cus- 
tody was  not  awarded  to  either  parent, 
against  the  opposi/tion  of  the  husbamd,  who 
wishes  his  son  to  go  into  business.  Streit- 
wolf  V.  Streitwolf  (N.  J.  Err.  &  App.)   842 

Notes  and  Bbiefs. 

Husband  ajid  wife;    marriage  by  mutual 
promises.  672 

Suretyship  of  wife  for  husband;    signing 
note  for  husband.  *  105 

Sufficiency  of  proof  of  marriage  for  allow- 
ance of  alimony.  793 

Alimony  for  support  of  childi'en.  844 

Allowance  of  alimony;  modification  of. 
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IXiliEOITIMACY. 

See  Descent  and  Distbibution,  3,  4; 
Parent  and  Child;  Wills,  Notes 
AND  Briefs. 

INDEPENDENT  CONTRACT. 

See  Master  and  Servant,  3. 

INDICTMENT. 

See  also  Writ  and  Process,  3. 

An  affid-avit  charging  violation  of  a 
statute  against  playing  baseball  on  Sunday 
where  an  admittance  fee  is  charged  need  not 
set  out  the  name  of  any  person  paying  such 
fee.     State  v.  Hogriever  (Ind.)  504 

Notes  and  Briefs. 

Indictment;  insufficiency  of;  failure  to  de- 
scribe ofifenee.  355 

INFANTS. 

See  also  Fraud  and  Fbaudxtlent  Con- 
veyances, 3;  Husband  and  Wife,  5; 
Judgment,  4,  5;  Neolioenge,  1,  2; 
Trusts,  2. 

1.  A  writing  is  unneceseary  to  evidence 
the  emancipation  of  an  infant,  but  that  may 
b^  implied  from  circumstances.  Flynn  v. 
Baisley  (Or.)  645 

2.  The  earnings  of  a  minor  child  who  has 
been  emanicipated  in  good  faith  by  his  father 
cannot  be  reached  by  the  father's  creditors. 

Id. 

3.  The  entire  intterest  of  minors  in  real 
property,  legal  as  w^ell  as  equitable,  may  be 
ordered  sold  by  a  court  of  clmneery  in  term 
time,  upon  an  ex  parte  application  by  a 
triistee  whose  legal  title  is  limited  to  the 
life  of  their  mother,  they  having  an  equita- 
ble inrterest  during  her  life  and  a  vested  re- 
nMiinder  in  fee,  as  they  become  wards  of 
chancery  upon  the  presentation  of  a  petition 
disclosing  their  ownership  of  both  a  legal 
and  an  equitable  estate.  Richards  v.  East 
Temie.^*ee,  V.  &  G.  R.  Co.  (Ga.)  712 

4.  An  order  for  the  sale  of  the  legal  and 
45  L.  R.  A.  57 


equitable  interests  of  infants  in  the  same 
property  is  not  rendered  void  by  the  omis- 
sion to  file  the  petition,  e^^tach  process,  and 
docket  the  case,  if  tihe  court  bad  jurisdiction 
over  the  persons  and  subjeot-matter,  espe- 
cially where  the  interests  of  innooent  pur- 
chasers ai'e  involved.  Id. 

5.  It  has  not  been  necessary,  sdnoe  the 
first  Georgia  Code  went  into  effect  on  Jan- 
uary 1,  1863,  in  order  to  give  the  chancellor 
jurisdiction  to  direct  a  sale  of  the  legal  a:id 
equitable  estates  of  minors  in  the  same  prop- 
erty, that  a  r^ular  proceeding  in  equity  be 
instituted;  but  such  a  sale  may  be  ordered 
by  the  chancellor,  in  the  exercise  of  his  ple- 
nary power  over  infants,  upon  an  ex  parte 
petition,  ait  the  term  of  court  when  the  pe- 
tition is  filed  or  presented.  Id. 

6.  Before  the  passage  of  Ga.  act  1876  re- 
quiring personal  service  on  minom,  an  ap- 
pointment of  a  guardian  ad  litem  for  a  mi- 
nor, and  notification  of  him  before  the  cause 
proceeded,  was  all  that  was  required  to  have 
the  inter e9ts  of  a  mimor  properly  represented 
in  a  oause  in  court.  Id. 

Notes  and  Briefs. 

Infants;  sale  of  property  of;  jurisdiction 
of  court  of  chancery.  713 

INJUNCTION. 

See  also  Courts^  10. 

Notes  and  Briefs. 

Injunction;  to  prevent  irreparable  injury; 
to  avoid  multiplicity  of  suits;  to  preveat  il- 
legal act  219 

INSANITY. 

See  Insurance,  13. 

INSOLVENCY. 

See  also  Banks,  3 ;  Landlord  and  Ten- 
ant, 1. 

A  general  assignee  for  the  benefit  of 
creditors  of  an  insolvent  corporation,  being 
vested  with  the  legal  title  to  its  property, 
and  having  the  power  to  reduce  its  assets  to 
possession,  is  permitted  by  public  policy  and 
state  comity  to  sue  in  another  state  to  col- 
lect unpaid  stock  subscriptions.  Sitoddard 
V.  Lum  (N.  Y.)  551 

Notes  and  Briefs. 

Effect  of  bankruptcy  on  assignment  for 
creditors,  see  Bankruptcy. 

Insolvency;  dividends  as  affected  by  other 
resources  or  securities  of  creditor.  863 

INSPECTION. 

See  Mandamus,  5,  6. 

INStJRANCE. 

See  also  Building  and  Loan  Associa- 
tions, 1;  Conspiracy;  Constitution- 
al Law,  9;  Contracts,  4;  Corpora- 
tions, 22;  Pleading,  2;  Statutes,  5; 
Triai,,  7,  8. 

1.  A  contract  which  in  effect  guarantees 
a  fixed  revenue  per  acre  from  farminfl:  lands. 
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by  agreeing  for  a  consideration  to  pay  suc^ 
anoount  per  acre  for  a  crop  grown  upon  it 
if  the  owner  chooses  to  sell  it,  constitutes  in- 
surance within  the  meaning  of  N.  D.  Uev. 
Codes,  SS  4441,  4445,  regulating  insurance 
business.    Re  Hogan  (N.  D.)  166 

2.  A  foreign  insurance  company  docs  not 
acquire  any  vested  righ/te  by  complying  with 
existing  polioe  regulations  or  comity  laws, 
which  caraiot  be  affected  by  subsequent 
changes  in  such  regulations  or  laws.  State 
ex  rel.  Grow  v.  Firemen's  Fund  Ids.  Co. 
(Mo.)  363 

3.  Insurance  companies  may  be  ousted  of 
all  rights,  privileges,  and  franchises  under 
the  laws  of  the  sta/te,  because  of  the  viola- 
tion of  such  laws  by  their  agents  through 
whom  they  do  business.  Id. 

4.  The  provieion  for  service  of  process  on 
foreign  insurance  companies,  made  by  Va. 
act  of  assembly  May  18,  1887,  by  requiring 
the  appointment  of  an  attorney  or  egent  to 
acknowledge  service  or  on  whom  it  may  be 
made,  does  not  deprive  the  coirporation  of 
the  right  to  plead  a  want  of  jurisdiction  on 
the  ground  that  the  subject-matter  of  the 
suit  or  the  remedy  sought  is  beyond  the 
reach  of  the  court,  or  not  within  the  sover- 
eign power  of  the  etate  from  which  the  court 
derives  its  authority.  Taylor  v.  Mutual  Re- 
serve Fund  L.  Asea  (Va.)  621 

5.  Acting  as  agent  for  an  insurance  com- 
pany which  has  no  certificate  of  authority, 
m  violation  of  N.  D.  Rev.  Codes,  %  3124« 
wliich  act  is  punishable  under  §  3131  by  fine, 
is  within  N.  D.  Pen.  Code,  %  6802,  which 
nnJkes  any  act  prohibited  by  law  and  punish- 
able by  fine,  a  crime.    Re  Hogan  (N.  D.) 

166 

6.  A  person  to  whom  the  entire  custody 
of  insured  property  is  intrusted,  and  who 
has  full  freedom  vn  its  use,  will  bind  the  in- 
sured by  acts  which  would  forfeit  the  insur- 
ance if  done  by  the  labtei*.  Adair  v.  Soixth- 
ei-n  Mut.  Ins.  Co.  (Ga.)  204 

7.  Mere  temporary  changes  in  the  use  and 
occupation  ol  the  premises  are  not  within 
a  provision  in  a  fire  insurance  policy  for  for- 
feiture ''by  ajiy  change  in  the  use  or  con- 
dition" of  the  property  by  which  the  ri^k  is 
increefied.  Id. 

8.  A  material  increase  of  <the  hazaord  of 
insurance,  so  great  as  to  be  apparent  to  any 
p^son  of  ordinary  intelligence,  made  by 
some  temporary  change   in   the   use  of  the 

eroperty,  may  relieve  the  insurer  from  liar 
ility  for  loss  thereby  caused.  Id. 

0.  A  mere  temporary  use  of  a  threshing 
machine  operated  by  an  engine  for  a  few 
hours  on  premises  where  insured  property  is 
located  will  not  per  ae  work  either  a  forfeits 
ure  or  a  suspension  of  the  policy,  under  a 
clause  providing  for  forfeiture  by  change  in 
the  use  or  condition  of  the  property,  which 
increases  the  risk.  Id. 

10.  An  agreement  by  a  member  of  a  build- 
ing and  loan  association  to  insure  his  life 
and  permvt  the  policy  to  be  U9ed  as  collateral 
security  for  a  loan  to  the  assooiaition  is  void 
45  L.  R.  A. 


as  a^ilnst  public  policy.    Tate  v.  Commer- 
cial Bldg.  Asso.  (Va.)  243 

11.  One  who  agrees,  to  insure  his  life  for 
the  benefit  of  an  aiisociation  of  which  he  is 
a  member  is  not  in  pari  delicto,  so  that  the 
court  will  not  interfere  to  compel  the  asso- 
ciation to  account  in  case  it  receives  the  ben- 
efit of  the  insurance.  Id. 

12.  A  secretary  of  a  building  and  loan  as- 
sociation is  not  prevented  by  his  relation  to 
the  associmtion  from  acquiring  by  assignment 
an  insurance  policy  taken  out  by  a  member 
on  his  life  for  the  benefit  of  the  association 
contrary  to  public  policy,  so  as  to  preveak 
his  compelling  the  assocua^ioD  to  account  ia 
case  it  receives  pM  proceeds  of  the  policy. 

Id. 

13.  Insanity  is  included  in  the  word  "sick- 
ness" as  used  in  the  by-laws  of  a  beneficial 
society.  Robillard  v.  Soci6t6  St.  Jean  Bap- 
tiste  iR.  I.)  559 

14.  A  man  who  has  a  cold,  on  account  of 
which  he  is  in  bed,  may  be  nevertheless  "in 
good  health,"  withhi  the  meaning  of  a  clause 
in  a  life  insurance  policy  which  requires  the 
premium  to  be  paid  while  he  is  in  good 
health,  although  pneumonia  sets  in  a  day 
or  two  after  the  premium  is  paid,  and  provos. 
fatal.  Barnes  v.  Fidelity  Mutual  L.  Asso. 
(Pa.)  264 

Notes  and  Briefs. 

Insurance;  what  constitutes.  16^ 

Constitution  and  by-laws  as  part  of  con- 
tract. A23> 

Insurable  interest  in  life  of  debtor.      24S 

Effect  of  representations  by  applicant; 
chiange  of  conditions;  limitation  on  agent's 
power;  agent's  knowledge  as  waiver  or  es- 
(boppel;  w«dTanty  as  to  health;  effect  of 
proofs  of  loss.  264 

Forfeiture  by  change  in  use  or  condition 
of  property.  204 

By  foreign  companies ;  constitutional  right 
to  carry  on  business  of.  .  34$^ 

IHSTnEtRECTION. 

See  also  Habeas  Corpus,  I. 

An  application  by  a  county  officer  for 
a  proclamation  that  the  county  is  in  a  state 
of  insurrection  is  not  necessary  to  justify 
the  governor  in  issuing  such  proclamation, 
when  the  facts  require  it  and  the  county  of- 
ficers are  either  in  league  with  the  insurrec- 
'tionists,  or  else,  through  fear  of  them,  have 
refrained  from  doing  tneir  duty.  Be  Boyle, 
57  Pac.  706  (Id.)  832 

INTEREST. 

Interest  may  be  allowed  upon  the 
amount  required  to  be  refunded  to  a  bank  by 
persons  who  took  its  drafts  from  its  presi- 
dent in  payment  of  his  individual  debt  to 
them,  when  he  had  no  authority  to  use  the 
drafts  for  that  purpose.  Lamson  y.  Beard 
(C.  C.  App.  7th  C.)  822 

IHTERNATIONAI.  I.AW. 

See   DiPLOMATio  and   Consular    Of- 
ficers, Notes  and  Briefs. 
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uttoxigatino  liquors. 

See  also  Commerce,  2,  3;  Cbiminal 
Law,  2 ;  Maivdamus,  12. 

The  state  haSs  power  to  regulate  the 
sale  of  intoxicating  liquors,  and,  in  the  ex- 
ercise of  that  power,  to  authorize  the  grant- 
ing of  licenses  to  fit  persons,  under  such 
conditions  as  the  legislature  may  impose. 
De  Walt's  Appeal  (Pa.)  399 

Notes  and  Briefs. 

See  also  Criminal  Law. 

Intoxicating  liquors;  constitutionality  of 
license  law.  399 

JOINT  DEBTORS. 

Notes  and  Briefs. 

Joint  debtors;  condition  as  to  execution 
of  contract  by  others.  321 

JUDOHENT. 

See  also  Appeal  and  Error,  18 ;  Build- 
ing and  Loan  Associations,  3;  Courts, 
13;  Covenant;  Evidence,  3,  5,  8; 
Garnishment,  3,  4;  Guaranty. 

1.  The  value  of  services  rendered  in  one 
suit  cannot  be  included  in  a  judgment  es- 
tablishing the  lien  of  an  attorney  for  his  fees 
on  property  received  by  his  client  in  compro- 
mise of  a  judgment  in  a  different  suit. 
Davis  V.  Webber  (Ark.)  196 

2.  A  surety  who  has  paid  a  judgment 
against  himself  and  his  cosureties  on  ac- 
count of  the  principal's  debt  may  take  an  as- 
signment of  it  to  himself  as  a  basis  for  en- 
forcing contribution  from  his  cosureties. 
Merchants'  Nat.  Bank  v.  Great  Falls  Opera 
House  Co.  (Mont.)  285 

3.  The  satisfaction  of  a  judgment  for  a 
principal's  debt,  which  a  sure^  has  paid 
and  had  assigned  to  himself,  to  enable  him 
to  enforce  contribution  from  a  cosurety,  for 
the  purpose  of  facilitating  his  dealings  in 
real  estate  upon  which  the  judgment  was 
apparently  a  lien,  will  not  inure  to  the  bene- 
fit of  the  nonpaying  surety,  or  absolve  him 
from  liability  to  contribute.  Id. 

4.  It  will  be  held,  in  aid  of  an  order  di- 
recting a  sale  of  the  legal  and  equitable  es- 
tates of  infants  in  the  same  property,  that 
it  was  made  in  term,  and  not  in  vacation, 
where  the  petition  was  indorsed  "January 
Adjourned  Term,  1871,"  the  order  has  en- 
tered on  it  at  the  place  of  the  judge's  signa- 
ture, "January  Adjourned  Term,  May,  1871," 
and  it  appears  that  the  judge  was  actually 
holding  a  regular  session  of  such  adjourned 
term  on  that  day,  notwithstanding  that  the 
petition  was  not  filed,  the  case  was  not  en- 
tered on  the  regular  docket  of  the  causes 
for  trial,  no  process  was  attached  to  the  pe- 
tition, and  the  order  directed  a  record  of  the 
proceedings  on  the  minutes,  as  is  the  custom 
when  such  orders  are  granted  at  chambers. 
Richards  v.  East  Tennessee,  V.  &  G.  R.  Co. 
(Ga.)  712 

5.  A  decree  establishing  a  trust  in  favor 
of  certain  children  in  land  formerly  belong- 
45  L.  R.  a. 


ing  to  their  grandfather,  in  which  their 
mother  held  an  equitable  title  superior  to 
their  equity,  is  not  binding  upon  a  prior  pur- 
chaser of  the '  mother's  interest,  where  he 
was  not  made  a  party  to  the  suit,  although 
the  mother  prosecuted  the  same  for  the  bene- 
fit of  the  children.  Id. 

6.  A  judgment  against  en  employee  in 
favor  of  a  third  person  whose  rights  are  af- 
fected by  what  is  done  in  the  course  of  the 
employment  is  binding  on  the  employer, 
when  he  knows  of  the  suit  and  testifies  in  it 
as  A  witness.    Bridges  v.  McAllister  (Ky.) 
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7.  A  decree  of  a  probate  court  adjudging 
a  person  to  be  the  widow  of  a  decedent  and 
entitled  to  administer  on  his  estate  is  not 
conclusive  in  another  state  that  she  was  not 
at  the  time  the  wife  of  another  person  upon 
whose  estate  she  claims  to  administer  as 
widow.     Re  Newman's  Estate  (Cal.)        780 

8.  A  judgment  by  default  in  an  action  by 
a  physician  against  his  patient  to  recover 
for  -professional  services  is  not  a  bar  to  an 
action  by  the  patient  against  the  physician 
for  damages  caused  by  malpractice  in  the 
performance  of  such  service.  Jordahl  v. 
Berry  (Minn.)  541 

9.  A  decision  as  to  the  taxes  of  one  year 
is  not  res  judicata  as  to  the  validity  of  taxes 
for  subsequent  years,  as  the  causes  of  action 
are  distinct  and  different,  though  they  may 
be  similar.    Newport  v.  Com.  (Ky.)         518 

10.  A  false  pretense  that  the  nominal 
plaintiff  in  a  Federal  court  is  the  owner  of 
bonds  sued  on,  when  made  to  give  jurisdic- 
tion to  that  court  on  the  ground  of  diverse 
citizenship  of  the  parties,  while  the  real 
plaintiff  is  in  fact  a  citizen  of  the  same  state 
as  the  defendant,  constitutes  a  fraud  which 
will  render  the  judgment  subject  to  attack 
in  equity,  if  the  defendant  is  thereby  de- 
ceived and  prevented  by  the  fraud  from  mak- 
ing his  defense.  Wonderly  v.  Lafayette 
County  (Mo.)  386 

11.  A  judgment  is  vitiated  by  fraud  of 
the  plaintiff,  whereby  defendant  is  prevented 
from  making  his  defense,  which  rests  in  the 
peculiar  knowledge  of  the  plaintiff,  who  con- 
ceals it  from  the  defendant.  Id. 

Notes  and  Briefs. 

See  also  Appeal  and  Error. 

Necessity  of  personal  service  to  justify. 

258 

Recovery  by  physician  as  bar  to  action  for 
malpractice.  541 

Of  probate;  effect  in  other  states.        781 

Effect  ofj  as  to  third  parties,  lack  of  priv- 
ity. 846 

Setting  aside  for  fraud ;  effect  of  conceal- 
ing defense  to;  fraud  in  obtaining  jurisdic- 
tion. 388 

Surety's  rights  in.  285 

JTTDICIAL  NOTICE. 

See  Evidence,  1* 
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JURISDICTION. 

See  Action  ob  Suit,   2;    Appeal  and 
Ebbob;  Coubts. 

JTTRY. 

Notes  and  Bbiefs.  • 

Exemption  of  oonsul  from.  587 

LANDLORD  AND  TENANT. 

See  also  Public  Impbovements,  8. 

1.  The  lien  on  the  goods  of  an  assignee 
of  a  lease,  created  by  Ky.  Stat.  S§  2305,  2307, 
2317,  to  the  extent  of  one  year's  rent  accru- 
ing after  the  assignee's  interest  begins,  can- 
not be  avoided  by  his  assignee  for  creditors 
by  a  transfer  of  the  lease.  Louisville  Trust 
Co.  V.  Gaertner  (Ky.)  513 

2.  An  assignee  of  a  lease  cannot  avoid 
the  statutory  lien  on  his  property  for  rent 
by  setting  up  the  fact  that  the  assignment 
was  invalid  because  made  without  the  con- 
sent of  the  lessor,  if  the  latter  has  acquiesced 
in  it.  Id. 

Notes  and  Bbiefs. 

Colorable  assignment  of  lease  as  affecting 
landlord's  lien.  513 

Leasehold  as  real  estate.  589 

LAW. 

See  Evidence.  2. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 


See  Railboads,  8. 

LEGISLATIVE   JOURNALS. 

See  Mandamus,  8,  9,  12;  Secbetabt  ov 

State. 

LEGITIMATION. 

See  Descent  and  Distbibution,  3,  4. 


See  Evidence^  6. 

LIBEL  AND  SLANDIOt. 

1.  The  delivery  of  a  letter  of  recommen- 
daition  for  a  former  employee  to  a  person 
who,  by  his  authority,  requested  it,  is  not  a 
publishing  of  any  libel  oontained  in  it.  Kan- 
sas City,  M.  &  B.  R.  Co.  v.  Delaney  (Tenn.) 
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2.  A  statement  in  a  reoommendajtion  of 
a  former  employee,  that,  ''like  majiy  others, 
he  left  our  dervioe  during  the  strike,"  is  not 
libelous  or  actionable  per  «e,  so  as  to  consti- 
tute a  cause  of  action  wi<thout  special  dam- 
ages. Id. 

3.  A  mother  caomot  recover  damages  for 
a  libelous  publication  about  her  deceased 
adult  son.  Bradt  v.  Kew  Nonpareil  Co. 
(Iowa)  681 

4.  An  indorsement  on  a  note  to  the  effect 
that  it  was  never  signed,  but  is  a  fraud  and 
forgery,  made  by  a  cashier  of  a  collecting 
bank  to  show  the  reason  for  nonpayment,  in 
acoordanoe  with  a  custom  of  bankers  in  that ' 
45  L.  R.  A. 


state,  when  returning  it  to  the  party  who 
sent  it  for  collection,  is  privileged.  Cald- 
well V.  Story  (Ky.)  735 

5.  A  person  who  declares  that  a  note  pre- 
sented to  him  for  payment  is  forged,  and 
thereby  induces  the  caishier  of  a  oolleoting 
bank,  who  presents  it  to  him,  to  return  it 
with  an  indorsement  that  it  is  a  forgery, 
which  constitutes  a  privileged  communica- 
tion by  the  cashier,  is  not  guilty  of  libel, 
though  he  nmy  be  of  slander,  if  the  note  is 
not  forged.  Id. 

6.  A  oommunication  made  in  good  faith 
upon  any  subject  in  which  the  persoo  has 
an  interest,  or  with  reference  to  which  he  has 
a  duty,  public  or  private,  either  legal,  moral, 
or  social,  if  made  to  a  person  having  &  cor- 
responding interest  or  duty,  is  privileged. 

Id. 

Notes  and  Bbiefs. 

Libel;  words  used  of  person's  bosinefis; 
what  constitutes  publication;  privileged 
character ;  necessity  of  special  damage.    600 

Privilege  of  communication  made  aa  a 
duty.  736 

LICENSE. 

See  Banks,  2;  Commebce,  I;  Con- 
tbaots,  2;  Municipal  Cobporations, 
2. 

LIENa 

See  Attobneys'  Fees;  Landlord  and 
Tenant;  Limitation  of  Actions,  3,  4. 

LIMITATION  OF  ACTIONS. 

See  also  Constitutional  Law,  13,  14. 

1.  The  legislature  has  power  to  alter  a 
statute  of  limitaUone  as  to  existing  causes 
of  action.    Lawton  v.  Chilton  (Wis.)         616 

2.  Stalenese  will  bar  a  suit  by  remainder- 
men under  a  deed  of  trust  who  delay  for 
forty  years  to  institute  proceedings  to  set 
aside  a  conveyance  by  the  trustee  in  breach 
of  the  trust,  and  to  establish  their  title,  al- 
though the  life  tenant  still  lives,  since  all 
their  rights  will  be  cut  off  by  the  deed  unless 
preserved  by  a  decree  in  equity.  Robinson 
V.  Stone  (Ala.)  66 

3.  Payments  on  purchase-money  notes  se- 
cured by  a  vendor's  lien,  made  after  the  debt- 
or has  made  a  deed  or  mortgage  of  the  land, 
will  not,  as  against  the  graoMtee  or  mortga- 
gee, extend  the  lien  beyond  the  time  for 
which  it  would  otherwise  continue,  although 
they  extend  the  statutory  bar  with  resp^i 
to  the  notes,  and  the  lien,  aa  against  the 
debtor  himself,  being  only  an  incident  of  the 
debt,  continues  as  long  as  the  debt  is  not 
barred.    Cook  v.  Bramel  (Ky.)  212 

4.  An  extension  of  the  time  of  a  vendor's 
lien  by  payments  made  by  the  debtor  on  notes 
secured  thereby,  which  interrupt  the  BPtatute 
of  limitations  as  to  the  notes,  will  operate 
again^  his  subsequent  vendees  or  mortga- 
gees, as  well  as  against  him,  whether  they 
hfave  any  notice  of  the  payments  or  not. 

Id. 
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Notes  and  Briefs. 

See  also  Constitutional  Law. 

Limitation  of  action;  in  equitable  euits; 
effect  of  laches;  in  caae  of  trusts.  66 

Ocnstrtutianality    of    statutes    changing 
time;    reasonableness    of    time    remaining. 

119 

To  enforce   purchase-money  lien  or  mort- 
gage; effect  of  payments.  213 

UVE-STOCK     SANITARY     BOARD. 

See  Constitutional  Law,  6,  11. 

LOW-WATER  HARK. 

See  Boundaries. 

MAI.PRACTICE. 

See  Judgment,  Notes  and  Briefs. 

MANDAMUS. 

1.  The  extraoi'dinary  remedy  of  manda- 
mus camnot  be  invoked  when  an  adequate 
remedy  is  afforded  by  express  statute.  Ne- 
braska Teleph.  Co.  v.  State  ex  rel.  Yeiser 
(Neb.)  113 

2.  To  require  the  issuance  of  a  writ  of 
mandamus  to  compel  a  public  officer  to  per- 
form an  alleged  duty,  the  duty  must  be  im- 
posed in  terms  by  the  statute,  or  muBt  result 
therefrom  by  fair  and  rea'sH)nable  construc- 
tion or  interpretation.  State  ex  rel.  Brick- 
man  V.  Wilson  (Ala.)  772 

3.  That  it  doubts,  as  matter  of  law,  the 
existence  of  a  duty,  will  not  justify  a  court 
in  refusing  to  issue  a  writ  of  maiuiamus  to 
compel  its  perfoimanoe,  sinoe  the  court's 
duAy  is  to  solve  such  doubts.  Id. 

4.  The  right  to  a  peremptory  writ  of 
mandamus  depends  upon  the  conceded  facts, 
the  same  as  if  the  rela/tor  had  demurred  to 
the  allegations  of  the  defendanrt,  when  he 
proceeds  to  argument  upon  his  petition  and 
the  opposing  «U£davits  without  issue  of  any 
alternative  writ.     Re  Steinway  (N.  Y.) 

461 

5.  The  writ  of  mandamus  to  enforce  the 
right  of  a  shareholder  to  inspect  the  books 
of  his  corporation  may  issue  in  the  sound 
discretion  of  the  court,  with  suitable  safe- 
guards to  protect  the  interests  of  all  con- 
cerned. Id. 

6.  Mandamus  will  lie  to  compel  the  of- 
ficers of  a  corporation  to  permit  a  stock- 
holder to  inspect  the  accounts  of  the  presi- 
dent and  directors,  where  the  statu^je  pro- 
vides that  such  accounts  shall  be  open  at  all 
times  to  the  inspection  of  stockholders. 
Wcihenmayer  v.  Bitner  (Md.)  446 

7.  Mandamus  to  compel  a  telephone  com- 
pany to  furnish  a  telephone  at  leas  than  the 
rates  charged  therefor  cannot  be  granted  on 
the  ground  that  the  rates  demanded  are  un- 
reasonable, when  there  has  been  no  action 
by  the  legislature,  or  under  its  authority,  to 
determine  the  reasonableness  of  the  rates. 
Nebraska  Teleph.  Co.  v.  State  ex  rel.  Yeiser 
(Miss.)  113 

8.  The  clerk  of  the  house  of  representa- 
46  L.  R.  A. 


tives  of  a  state  cannot  be  compelled  by  man- 
damus to  erase  and  expunge  false  entries 
from  the  journal,  after  he  has  delivered  it» 
properly  attested,  to  the  secretary  of  state 
according  to  law  for  safe  keeping,  and  all  his 
control  over  it,  except  for  the  purpose  of 
making  a  copy  of  it  for  the  printer,  has 
ceased.  State  ex  rel.  Brickman  v.  Wilson 
(Ala.)  772 

9.  Mandamus  to  compel  the  erasure,  from 
journals  of  the  legislature,  of  entries  show- 
ing the  passage  of  a  statute  imposing  an  ad- 
ditional tax  upon  the  liquor  business,  which 
were  erroneously  made  after  the  journals 
had  been  attested  and  delivered  to  the  sec- 
retary of  state  for  safe  keeping,  is  the  only 
adequate  remedy  for  one  who  will  be  sub- 
ject to  fine  or  imprisonment  for  carrying 
on  his  business  without  paying  the  required 
tax.  Id. 

10.  Mandamus  is  the  proper  remedy  to 
compel  a  street-railway  company  to  perform 
its  duty  of  maintaining  and  operating  its 
road  for  the  benefit  of  the  public.  State 
ex  rel.  Bridgeton  v.  Bridgeton  &  M.  Trac- 
tion Co.  (N.  J.  Sup.)  837 

11.  A  municipality  in  the  streets  of  which 
a  railway  is  located  by  ordinance  is  a  proper 
relator  in  a  proceeding  by  mandamus  to  en- 
force the  duty  of  the  company  to  the  pub- 
lic to  operate  its  road.  Id. 

12.  One  having  a  license  to  engage  in  the 
sale  of  intoxicating  liquor  has  sufficient  in- 
terest to  entitle  him  to  file  a  petition  for 
mandamus  to  compel  erasure,  by  one  whose 
duty  it  is  to  do  so,  of  erroneous  entries  in 
the  journals  of  the  legislature  showing  the 
passage  of  a  statute  imposing  an  additional 
tax  upon  such  business,  payment  of  which 
is  necessary  to  protect  him  from  fine  or  im- 
prisonment. State  ex  rel.  Brickman  v.  Wil- 
son (Ala.)  772 

Notes  and  Briefs. 

Mandamus;  to  enforce  right  to  inspect 
books  of  corporation.  457,  862 

Effect  of  other  remedy;  on  refusal  of  of- 
ficer to  perform  duty.  773 

Precluded  by  other  remedy ;  necessity  that 
right  must  be  clear  and  certain;  to  compel 
service  by  common  carrier  or  similar  pub- 
lic servants.  113 

Requisites  for  issuance  of;  to  test  legality 
of  statute.  838 

MABRIAOE. 

See  False  Pretenses,  2 ;  Husband  and 
Wife. 

MARTIAL  ULVr. 

See  Insxtbbection. 

MASTER  AND  SERVANT. 

See  also  Constitutional  Law,  16 ;  Con- 
tracts, 5-7;  Hospital;  Li^el  and 
Slander,  1,2;  Trial,  5,  6. 

1.  The  mere  fact  that  a  servant  acted 
unlawfully,  wilfully,  or  wantonly  does  not 
show  that  he  is  no  longer  in  his  master's 
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employment,  bo  as  to  relieve  the  latter  from 
liability  for  injuries  thereby  caused.  Bal- 
timore Consol.  R.  Co.  V.  Pierce  (Md.)       527 

2.  An  employer  knowing  of  the  defective 
insulation  of  a  crane  operated  by  an  electric 
motor,  whereby  there  is  a  leakage  of  elec- 
tricity from  the  motor  to  the  hauling  chain, 
although  the  current  used  is  not  dangerous, 
must  be  held  liable  for  negligence  in  per- 
mitting employees  to  use  the  crane  in  that 
condition,  when  an  employee  is  injured  in 
consequence  thereof  by  a  dangerous  current 
of  electricity  communicated  to  the  chain  by 
reason  of  somie  contact,  outside  the  employ- 
er's premises,  of  the  wire  used  for  the  motor 
and  some  other  wire  carrying  a  dangerous 
current.  Moran  v.  Corliss  Steam-£ngine 
Oo.  (R.  I.)  267 

3.  The  delegation  to  an  independent  con- 
tractor of  the  duty  of  keeping  a  cnune  ope- 
rated by  electricity  in  safe  condition  for  use 
by  employees  does  not  relieve  the  master 
from  liability  for  injury  to  a  servant  result- 
ing from  neglect  of  the  duty.  Id. 

4.  The  doctrine  that  a  servant  cannot  re- 
cover for  the  negligence  of  a  coemployee  ap- 
plies only  in  asi  action  between  the  master 
and  the  servant,  and  is  no  defense  in  an  ac- 
tion between  two  servants.  Lawton  v.  Chil- 
ton (Wis.)  616 

Notes  and  Briefs. 

Assumption  of  risks  by  servant.  165 

Duty  to  provide  safe  place  to  work;  as  to 
dangerous  agencies.  267 

Injury  to  servant  outside  of  the  scope  of 
employment;  assumption  of  danger  by  vol- 
unteer. 381 

Liability  for  malicious  management  of  car 
by  motorman.  627 

Contractor    distinguished    from    servant. 

617 
MEBTINOS. 

See  CoBPOBATiONS,  4. 

MENTAI.  ANOUISH. 

See  Damages,  2;  Libel  and  Slandeb, 
3. 

BCHilTABY  SEBVIOE. 

See  Abicy,  Notes  and  Bbiefs. 


See  Constitution al  Law,  6,  11,  16. 

MINES. 

See  Fraud  and  Fbaitdulent  Convbt- 

ANCES,  2. 

MOB. 

See  Counties,  Notes  and  Briefs. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit,  1. 

MORTGAGE. 

See  also  Emblements. 

The  earnings  of  a  corporation  from  its 
business  prior  to  the  time  possession  is  ac- 
tually taken  of  its  property  by  a  mortgage 
45  L.  R.  A. 


trustee  or  receiver  belong  to  its  general  cred- 
itors in  preference  to  mortgage  bondholders. 
New  York  Security  &  T.  Co.  v.  Saratc^  Gas 
&  E.  L.  Co.  (N.  Y.)  132 

Notes  and  Bbiefs. 

Right  to  earnings  of  mortgagor  corpora- 
tion. 132 

MUNICIPAX  CORPORATIONS. 

See  also  Aotion  ob  Suit,  2;  Contbacts, 
8-10;  Counties;  Coubts,  4;  Gabnish- 
MENT^  1;  Highways;  Mandamus,  11. 

1.  Hie  purchase  of  an  accident  policy  by 
a  city  for  a  fireman,  under  Kan.  Laws  18d5, 
chap.  363,  out  of  a  fund  created  by  a  tax  on 
foreign  lire  insurance  companies,  and  the 
payment  of  the  policy  to  the  widow  of  the 
fireman  after  his  death,  is  no  defense  to  her 
action  against  the  city  under  Kan.  Code,  f 
422  (Kan.  Gen.  Stat.  1897,  chap.  05),  for 
negligence  in  causing  his  deatn.  Siansas 
City  V.  McDonald  (Kan.)  429 

2.  A  municipal  corporation  may  be  taxed 

for  its  franchise  to  operate  wuterworka,  as 

in  respect  to  them  it  occupies  the  position 

of  a  private  corporation,    ifewport  v.  Com. 

(Ky.)  618 

3.  A  statute  authorizing  the  taxation  for 
city  purposes  of  lands  lying  outside  the 
platted  and  improved  portion  of  the  city, 
and  used  only  for  the  business  of  agricul- 
ture, is  not  unconstitutional,  although  it 
may  be  an  abuse  of  the  taxing  power  be- 
cause the  lands  are  beyond  the  range  of  mu- 
nicipal benefits.  Kimball  v.  Grantsville 
City  (Utah)  628 

Notes  and  Bbiefs. 

See  also  Contbacts  ;  Highways. 

Municipal  corporations;  liability  for 
torts;  statutes  exempting  them  from  liabil- 
ity. 79 

Prohibited  contracts  with  interested  of- 
ficers. 420 

Taxation  of  rural  property  in.  028 


NATIONAI.  RANKS. 

See  Taxes,  7-9,  Notes  and 

USUBT. 


NEOLIOENOE. 

See  also  Cabbiebs  ;  Evidence,  17, 18 ;  Mas- 
TGB  AND  Sebvant,  4;  Railboads,  4; 
Stbeet  Railways. 

1.  The  liability  of  the  owner  of  danger- 
ous premises  to  trespassers  does  not  exist, 
even  in  the  case  of  children,  unless  they  are 
induced  to  enter  on  the  land  by  something 
unusual  and  attractive  placed  upon  it  by  the 
owner,  or  with  his  knowledge,  and  permitted 
to  remain  there.    Cooper  v.  Overton  (Tenn.) 

591 

2.  A  pond  on  an  unfenced  city  lot,  formed 
by  surface  water  on  account  of  tiie  damming 
up  of  a  natural  drain  therefor,  by  the  dump- 
ing of  trash  and  dirt  into  it  by  city  author- 
ities, without  the  knowledge  of  the  owner, 
who  does  not  know  of  the  existence  of  the 
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pond,  will  not  render  him  liable    for    the 
drowning  of  a  boy  while  playing  on  the  pond. 

Id. 

3.  A  barbed-wire  fence  running  diagonal- 
ly from  the  corner  of  a  house  across  the 
^rass  on  private  premises  to  a  street  cor- 
ner, put  there  to  prevent  people  from  taking 
a  short  cut  across  the  grass,  after  plain  wire 
fence  has  been  found  ineffectual  for  that 
purpose,  does  not  make  the  owner  liable  to 
a  person  who,  by  mistake  after  dark,  left 
the  line  of  the  street,  walked  upon  the  grass, 
and  was  injured  by  the  fence.  Quigley  v. 
dough  (Mass.)  500 

4.  Signs  of  being  unruly,  which  horses 
tbut  had  previously  been  gentle  and  cas^ily 
managed  exhibited  during  a  drive,  will  not 
require  the  owner  to  discontinue  his  drive 
and  leave  them  at  a  place  at  which  he  ha4 
temporarily  stopped,  instead  of  driving 
them  home,  or  permitting  them  to  be  driven 
by  one  of  the  party,  who  is  a  competent  driv- 
er.    Creamer  v.  Mcllvain   (Md.)  531 

5.  A  subcontractor  for  transportation  of 
mails  is  liable  in  tort  for  negligence  result- 
ing in  damages  to  a  postal  employee  who  is 
a.  stranger  to  the  contract,  but  who  is  being 
carried  in  compliance  with  the  contract. 
Lawton  v.  Chilton  (Wis.)  616 

Notes  and  Briefs. 

Negligence;  driving  unsafe  team.  631 

As  to  barbed-wire  fence.  501 

Liability  for  dangerous  condition  of  prem- 
ises; premises  attractive  to  children.       501 

In  keeping  dangerous  substance  on  prem- 
ises. 653 

HEOOTIABLE  PAPER. 

See  Bills  and  Notes. 

NITRO-OIiYOERINE. 

See  Explosions. 

HOTICE. 

See  also  Partnership,  2. 

1.  Knowledge  by  a  bank  president  of  his 
own  frauds  on  the  bank,  perpetrated  for  his 
individual  purposes,  is  not  attributable  to 
the  bank.    Lamson  v.  Beard  (C.  C.  App.  7th 

C.)  822 

2.  That  bank  officers  have  possession  of 
facts  in  books  purposely  kept  in  a  manner 
to  conceal  the  truth  does  not  in  law  charge 
them  with  knowledge  of  the  facts.  Id. 

3.  Knowledge  of  such  facts  as  would 
cause  a  person  of  reasonable  prudence  to  in- 
vestigate and  discover  that  the  delivery  of 
a  bond  was  not  authorized  would  be  suffi- 
cient to  charge  one  with  notice  that  the  bond 
was  illegal.  Benton  County  bav.  Bank  v. 
Boddicker  (Iowa)  321 

NTJISANCE. 

See  Explosions. 

OFFICERS. 

See  also  Contracts,  8. 

1.  An  officer  arresting  the  captain  of  a 
46  h,  R.  A. 


foreign  vessel  in  port,  under  process  from  a 
state  court  which  has  no  jurisdiction  be- 
cause a  treaty  has  given  exclusive  jurisdic- 
tion to  a  consul,  is  not  protected  by  his  proc- 
ess when  he  makes  the  arrest  after  being  in- 
formed of  the  nationality  of  the  vessel  and 
that  the  claim  will  be  adjusted  at  the  consu- 
late, since  when  informed  of  the  facts  he  is 
bound  to  know  the  law  tix&t  the  court  has  no 
jurisdiction.    Tel ef sen  v.  Fee  (Mass.)      481 

2.  A  de  jure  officer  is  not  entitled  to  the 
salary  of  the  office  for  a  period  during  which 
he  was  excluded  from  the  office  by  his  own 
fault  in  failing  to  qualify,  and  during  which 
a  de  facto  officer  held  the  office  and  received 
the  pay.  Rasmussen  v.  Carbon  County 
(Wyo.)  296 

3.  Payment  to  a  de  fnoto  officer  is  no  de- 
fense to  an  action  brought  by  a  de  jure  of- 
ficer for  the  salary  of  an  office  to  which  he 
has  been  legally  declared  entitled  from  the 
commencement  of  the  term,  except  when  he 
is  himself  in  fault  by  failure  to  qualify.    Id. 

Notes  and  Briefs. 

Officers ;  rights  of  de  jure  and  de  facto  of- 
ficers to  salary.  296 

PAID-UP  STOCK. 

See  Corporations,  8. 

PARDON. 

See  Criminal  Law,  4. 

PABENT  AND  CHIIJ>. 

See  also  Descent  and  Distribution,  8, 
4. 

Notes  and  Briefs. 


Recognition  of  illegitimate  child. 

PAROLE. 

See  Criminal  Law,  4,  6. 
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See  also  Bonds,  3;  Contracts,  12,  13 ; 
Goodwill. 

1.  Implied  authority  of  a  partner  to 
make  accommodation  indorsements  in  the 
name  of  his  firm  exists  where  for  about  ten 
years  the  other  members  of  the  firm  knew 
that  he  was  using  the  firm  name  for  the  ac- 
commodation of  friends,  and  took  no  ef- 
fective steps  to  prevent  it,  but  merely  re< 
monstrated  with  him  in  private,  accepting 
his  promise  to  stop  the  practice,  which  they 
had  reason  to  believe  he  did  not  intend  to 
keep,  and  knowing  that  he  knew  thoy  did 
not  expect  him  to  keep  it.  Bank  of  Monon- 
gahela  Valley  v.  Weston  (N.  Y.)  647 

2.  Mere  notice  to  two  prominent  com- 
mercial agencies  of  the  dissolution  of  a  part- 
nership will  not  bind  a  person  who  is  not  a 
subscriber  to  either  of  those  agencies,  and 
who  subsequently  takes  negotiable  paper  in- 
dorsed by  one  partner  in  the  name  of  the 
firm,  without  Imowledge  of  the  dissolution. 

Id. 
Notes  and  Briefs. 

Partnership;    illegality    of    contract    of; 
right  to  dissolve.  410 


904 


Payment — Public  Contiiaot. 


Implied  authority  of  partner;  unauthor- 
ized indorsement  of  notes.  547 


See  Pleading,  3. 

PENAL  STATUTE. 

See  Statutes,  9,  12. 

PENALTY. 

Notes  and  Briefs. 

Penalty ;  for  refusal  of  inspection  of  books 
of  corpora tioiL  457 


See  Criminal  Law,  1. 

PHTSICL^UfS. 

See    Dentists;  Judgment,  8,  Notes 
AND  Briefs. 

PLEADING. 

See  also  Appeal  and  Error,  4,  6,  15; 
Evidence,  14,  10. 

1.  An  estoppel  is  not  available  unless 
pleaded.    Cloud  v.  Malvin  (Iowa)  209 

2.  A  general  denial  by  insurance  com- 
panies of  knowledge  of  the  acts  of  their 
agents  in  forming  a  combination  to  maintaiii 
rates  in  violation  of  a  statute  is  not  sufficient 
to  raise  an  issue  on  that  question,  when  the 
special  defenses  in  the  answer  amount  to  a 
practical  admission  of  such  violation,  and 
challenge  the  constitutionality  of  the  stat- 
ute. State  ex  rel.  Crow  v.  Firemen's  Fund 
Ins.  Co.  (Mo.)  363 

3.  An  allegation  that  plaintiff  has  paid 
to  defendant  various  amounts,  but  is  not 
able  to  give  the  dates  and  the  amounts,  with 
a  request  that  the  defendant  file  with  its 
answer  a  schedule  showing  the  items  and 
dates  of  payment,  is  too  vague  to  show  any 
amount  whatever  for  the  purpose  of  jurisdic- 
tion. Howard  v.  Mutual  Reserve  Fund  L. 
Asso.  (N.  C.)  853 

4.  An  answer  in  chancery  containing  the 
usual  general  denial  is  sufficient  to  make  an 
issue  on  material  allegations  not  admitted 
and  to  which  no  direct  response  is  made. 
Stackpole  v.  Hancock  (Fla.)  814 

Notes  and  Briefs. 

Pleading;  averments  of  fraud.  621 

POLICE  POWER. 

See  Constitutional  Law. 

POND. 

See  Negligence,  2. 

POOL. 

See  Contracts,  11. 

POSTOFFICE. 

See  also  Action   ob   Suit,   1;    Negli- 
gence, 5. 

Notes  and  Briefs. 

Postoffice;  relation  of  mail  contractor  to 
government.  6 18 

45  L.  R.  A. 


POWERS. 

Notes  and  Briefs. 

Powers;  strict  compliance  with  terms  of; 
to  sell  for  reinvestment}  void  exercise  of; 
legal  title  of  donee.  65 

PREFERRED  STOCK. 

See  Corporations,  4,  11-15. 

PRINCIPAL  AND  AGENT. 

See  Banks,   1;   Brokers,  Notes    and 
Briefs;  Insurance,  5,  6. 

PRINCIPAL  AND  SITRETT. 

See    also    Bonds,  1;  Evidence,  4,    8; 
Judgment,  2,  3. 

1.  A  creditor  who  gives  false  informa- 
tion or  withholds  information  without  suf- 
ficient cause,  from  a  surety,  thus  inducing 
him  to  refrain  from  taking  steps  to  protect 
himself,  is  liable  for  the  loss  which  is  thus 
caused:  Benton  County  Sav.  Bank  v.  Bod- 
dicker   (Iowa)  321 

2.  The  remedy  provided  by  Mont,  Code 
Civ.  Proc.  §  1242,  to  enable  a  surety  who  has 
satisfied  the  claim  to  secure  contribution 
from  his  cosurety,  is  cumulative  merely, 
ajid  does  not  preclude  a  resort  to  the  courts 
to  enforce  the  right  in  any  recognized  mode. 
Merchants*  Nat.  Bank  v.  Great  Falls  upeni 
House  Co.  (Mont.)  285 

Notes  and  Briefs. 

Principal  and  surety;  condition  as  to  exe- 
cution of  contract  by  others.  321 


See  WuiT  AND  Process,  1,  2. 


See  Action  or  Suit,  1. 


Notes  and  Briefs. 

Prize;  jurisdiction  of  consuls  in  case  of. 

495 
PROXIMATf:  CAUSE. 

See  also  Trial,  10. 

Unlawfully  end  maliciously  shooting 
and  wounding  a  dog  lying  near  hi«  owner's 
house  is  the  proximate  cause  of  an  injury  to 
a  woman  who  is  thrown  down  by  tlie  sudden 
and  violent  rushing  of  the  wounded  dog  into 
the  house,  for  Which  the  person  who  shot  the 
dog  is  therefore  liable.    Isham  v.  Dow  (Vt. » 

87 
Notes  and  Briefs. 

Rule  of  proximate  cause  in  case  of  mali- 
cious tort: —  (I.)  The  general  rule ;  (II.)  in 
case  of  wrongful  violations  of  legal  duty  or 
positive  law;  (HI.)  in  ease  of  acts  directly 
malicious  or  wilful;  (IV.)  wilful  nmrepre- 
sen  tat  ions  and  false  warranties;  (V.)  limH 
to  the  rule.  87 

Of  fire.  204 

Of  death ;  intervervtion  of  new  cause.     784 

PUBLIC  CONTRACT. 

See  Contracts,  8-13. 


Public  Corporations— Rbsal  Property. 
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PUBLIC  GORPORATIOKS. 

See  Contracts,  15. 

PTJBIilC  IMPROVEMENTS. 

See    also    Constitutional    Law,    12; 
Contracts,  10. 

1.  An  abuW-ing  property  owner  is  not  es- 
topped to  deny  the  validity  of  an  assessment 
made  without  any  fair  opportunity  to  such 
owner  to  contest  its  oorrectness.  Hutcheson 
V.  Storrie  (Tex.)  289 

2.  The  failure  of  an  abutting  owner  to 
appear  when  opportunity  was  afforded  to 
contest  an  assessment,  in  default  of  which 
the  statute  provides  that  he  be  estopped 
from  contesting  the  validity  of  the  assess- 
ment, does  not  preclude  him  from  showing 
that  the  assessment  was  invalid  because  the 
statutory  basis  on  which  it  was  made  was 
unoondtitutional.  Id. 

3.  The  lessee  in  possession  under  a  lease 
of  real  property  for  ninety-nine  years,  re- 
newable forever,  in  whose  name  the  property 
stands  for  taxation,  is  so  far  the  owner  of 
it  tha/t  he  may  subscribe  a  petition  for  street 
improvements  under  Ohio  Rev.  Stat.  §  2272, 
without  requiring  the  sigiiature  of  the  lessor 
also  in  oraer  to  authorize  an  assessment 
upon  the  corpus  of  the  property,  which,  in 
case  of  diefault,  will  sustain  a  sale  of  the 
property  as  against  the  lessor  as  well  as  the 
lessee.     St.  Bernard  v.  Kemper  (Ohio)      662 

Notes  and  Briefs. 

Public  improvements ;  <  oonstitutiomaiity 
of  assessments ;  uniformity  of  burden ;  neces- 
sity of  special  benefits.  289 

PUBLIC  MONET. 

See  also  Eminent  Domain,  1;  Taxes, 
1. 

The  claim  of  the  state  to  a  portion  of 
a  decedent's  estate,  under  a  statute  asserting 
the  right  and  making  the  amount  due  and 
payable  cut  death,  cannot  be  released  by  the 
legislaiture,  even  prior  to  the  state's  receipt 
of  the  amount;  where  the  Constitution  pro- 
hibits the  legislature  from  making  any  gift 
to  any  individual  or  corporation,  and  from 
passing  any  special  law  releasing  any  indebt- 
edness to  the  state.  Re  Stanford's  Estate 
(Cal.)  788 

Notes  and  Briefs. 

Public  money;  right  to  pay  just  and  equi- 
table claims.  557 

PUBLIO    POIiICT. 

As  affecting  contracts,  see  Contracts. 
See  also  Hacks,  2;  Insurance,  10. 

That  which  is  essentially  in  accord 
with  the  statutes  does  not  contravene  public 
policy.  Heller  v.  National  Marine  Bank 
(Md.)  438 

PUBIiIG   TJSE. 

See  also  Courts,  5;  Eminent  Domain, 
2-4. 

Notes  and  Briefs. 


Public  use;  what  is. 
45  L.  R.  A. 
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RAUAOADS. 

As  Carriers,  see  Carriers. 

See    also    Eminent    Domain,  2,  4,  5; 

Statutes,  6.  13. 

1.  Parallel  railroads  are  those  which  run 
in  one  general  direction,  traversing  the  same 
section  of  country  and  running  within  a  few 
miles  of  one  another  throughout  their  re- 
spective routes.  State  ex  rel.  Nolan  v.  Mon- 
tana R.  Co.  (Mont.)  271 

2.  Competing  railroads  within  the  mean- 
ing of  Mont.  Const,  art.  15,  §  6,  comprehend 
not  only  railroads  which  run  between  the 
same  two  principal  points  on  their  own  lines, 
but  those  which,  having  one  common  ter- 
minus, are  yet  actually  connected  with  other 
railroads,  and  which  by  arrangements  with 
them  are  so  related  to  one  another  in  fact  as 
to  give  them  the  opportunity,  by  geograph- 
ical situation,  directly  to  cut  rates  to  princi- 
pal or  terminal  points.  Id. 

3.  A  lease  of  a  railroad,  fair  in  its  terms, 
for  ten  years,  does  not  involve  an  abandon- 
ment of  the  railroad  enterprise,  or  come 
within  the  prohibition  of  Mont.  Const,  art. 
15,  §  6,  against  consolidation  of  parallel  or 
competing  railroads,  or  the  uniting  of  their 
business  or  earnings.  Id. 

4.  A  person  approaching  a  railroad  cross- 
ing at  which  a  train  is  standing  on  a  side 
track  to  receive  or  discharge  passengers  is 
not  guilty  of  eonitributory  negligence  in  fail- 
ing to  stop,  look,  and  listen  before  attempt- 
ing to  cross  the  main  track,  when  he  knows 
of  a  rule  of  the  carrier  requiring  a  train  to 
stop  before  reaching  a  station  where  another 
train  is  receiving  or  discharging  passengers. 
Betts  V.  Lehigh  Valley  R.  Co.  (Pa.)  261 

Notes  and  Briefs. 

Railroeuis;  negligence  at  crossing;  duty  to 
stop,  look,  and  listen.  261 

Restrictions  on  consolidation  of  parallel 
or  oompeting  railroads : — In  general ;  against 
public  policy;  power  of  legislature  to  pre- 
vent consolidation ;  statutory  provisions  for- 
bidding consolidation;  permission  to  consol- 
idate; leases;  what  are  oompeting  lines;  en- 
forcement of  law.  271 

RATES. 

See  Courts,  6. 

REAL  PROPERTY. 

See  also  Deeds,  1-3. 

There  cannot  be  a  valid  conditional 
limitation  or  executory  devise,  where  the  ex- 
ecutory limitation  is  conjoined  with  an  abso- 
lute power  in  the  first  taker  or  a  primary 
devisee  to  defeat  and  cut  ofT  the  further  es- 
tate or  interest  by  alienation  of  the  entire 
fee  in  his  lifetime.     Cornwell  v.  Wulff  ( Mo. ) 

53 
Notes  and  Briefs. 

See  also  Powers;  Trusts. 

Real  property;  limiting  fee  upon  a  fee;  ef- 
fect of  statute  of  uses.  53 

Estate  of  remaindermen;  equitable  re- 
mainders; abandonment  of  remainder.       66 
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Rbbeluon — Statutxs. 


See  Habeas  Cobpus,  1. 

* 

RECEIVERS. 

See  also  Bankbuptct;  Ck>BPOBATiONS, 

13-15;   MOBTOAGE. 

A  receiver  will  not  be  appointed  at  the 
suit  of  a  minority  stockholder  for  a  corpora- 
tion which  is  unable  to  go  on  with  its  Dusi- 
ness,  when  the  majority  stockholders  have 
agreed  on  a  reasonable  arrangement  for  the 
disposal  of  all  its  property  for  a  fair  price, 
on  a  private  sale.  Phillips  v.  Providence 
Steam  Engine  Co.  (R.  I.)  560 

Notes  and  Bbdefs. 

Receivers;  relation  of,  to  corporation.  133 

For  corporations  at  suit  of  stockholder. 

561 

Effect  of  bankrupt  law  on  receiverships. 

190 

Foreign;  right  of  action  of.  S52 

RECITAIJS. 

See  Evidencoe,  0. 

RECORDS. 

See  Seobetabt  of  Statb. 

RELATOR. 

See  Mandamus,  11. 

RELIGION. 

Notes  and  Bbiets. 

Constitutional  guaranty  of  religions  lib- 
erty. 506 


See    DiFLOHATio  and  Consulab 
FioEBS,  Notes  and  Bbxets. 


Or- 


See  Real  'Pbopebtt,  Notes  and  Bbdets. 

RESERVOIR. 

See  Watebs. 


RES  OEST2:. 

See  Evidence,  11. 

RES  JITDICATA. 

See  Judgment. 

r£sumi& 

For  r6sum6  of  contents  of  book,  see  865. 

RING. 

See  Cabbiebs,  14,  15. 

RIOT. 

See  Counties,  Notes  and  Bbiefs. 

RIPARIAN  RIGHTS. 

See  BouNDABiES ;  Estoppel,  1 ;  Watebs, 
Notes  and  Bbiefs. 


See  CoBPOBATioNS,  10. 

SAVINGS  BANK. 

See  Bonds,  2. 
46  L.  R.  A. 


See  Vendob  and  Pubohaskb,  4-7. 

SECRETARY  OF  STATE. 

The  duty  to  erase  unauthorized  matter 
interpolated  into  the  records  of  the  legisla- 
ture IS  not  imposed  upon  the  secretary  of 
state  by  a  statute  requiring  him  to  '^ke^ 
such  records."  State  ex  r^  Brickman  v. 
Wilson  (Ala.)  772 

SELF-DEFENSE. 

See  Homicide,  2. 

9 

SENTENCE* 

See  Cbiminax.  Law,  3. 


See  Wbit  and  Pbocess,  8. 


See  FiSHEBiBB,  1. 


Notes  aitd  Bbdefs. 
Shipping;  powers  of  consuls  as  to, 

LOMATIO  AND  OONSXnJLB  OFFIGEBS. 


See  Watebs,  Notes  and  BBors. 

SITUS. 

See  Taxes,  4. 

SLANDER. 

See  Libel  and  Slandeb. 

SLEEPINO-CAR  COBCPANT. 

See  Cabbiebs,  9-15. 

STALLION. 

See  CoNTBACTS,  2. 

STARE  DECISIS. 

See  GouBTS,  14. 

STATUTES. 

See  also  Mandamus,  8,  0;   Sbobkcakt 
OF  State;  Taxes,  3. 

1.  A  statute  relating  to  persons  or  things 
as  a  class  is  a  general  law,  while  one  relate 
ing  to  particular  persons  or  things  of  a  class 
is  special.    McEldowney  v.  Wyatt  (W.  Va) 

609 

2.  An  act  amending  or  supplementing 
the  laws  regulating  succession  to  estates  of 
decedents,  which  imposes  a  burden  on  so 
much  of  any  estate  only  as  is  in  excess  of 
$5^000,  and  leaves  the  law  unchanged  as  to 
the  residue,  is  a  special  law  prohibited  by 
Pa.  Const,  art.  3,  §  7.  Re  Cope's  Estate 
(Pa.)  316 

3.  A  general  enactment  by  the  legisla- 
ture, not  referred  to  in  the  title  of  the  chap- 
ter containing  it,  is  not  repugnant  to  Wis. 


dTocK;   Stbbbt  Railways. 
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Const,  art.  4,  §  18,  as  the  latter  refers  solely 
to  private  and  local  bills.  Lawton  v.  Chil- 
ton (Wis.)  616 

4.  The  title  of  an  act,  which  is  broad 
enough  to  cover  its  enactment  and  give  fair 
and  reasonable  index  to  the  purpose  of  the 
act,  need  not  descend  to  particulars.  Mc- 
Eldowney  v.  Wyatt  (W.  Va.)  609 

5.  A  provision  against  a  combination  to 
maintain  prices  or  premiums  for  insurance 
is  within  the  title  of  "An  Act  for  the 
Punishment  of  Pools,  Trusts,  and  Conspira- 
cies to  Control  Prices."  State  ex  rel.  Crow 
v.  Firemen's  Fund  Ins.  Co.  (Mo.)  363 

6.  Provisions  empowering  railroad  com- 
panies which  contract  with  a  terminal  oom- 
pany  to  guarantee  the  principal  ajid  interest 
of  bonds  issued  by  such  company,  as  well 
as  other  contracts,  and  to  subscribe  for 
its  capital  stock,  are  within  a  title,  ''An 
Act  to  Amend  an  Act  Entitled  'An  Act  to 
Provide  for  the  Organization  of  Bailroad 
Terminal  Ck)rporations,  and  to  Define  the 
Powers,  Duties,  and  Itiabllities  Thereof.' " 
Kyan  v.  Louisville  &  N.  Terminal  Co. 
(Tenn.)  303 

7.  The  invalidity  of  a  section  of  a^ta.t- 
ute  which  is  separable  from  the  remainder 
of  the  act,  leaving  provisions  wliich  are  suf- 
ficient to  be  operative  and  accomplish  their 
purpose,  does  not  make  the  statute  alto- 
gether void.  State  ex  rel.  Crow  v.  Fire- 
men's Fund  Ins.  Co.  (Mo.)  363 

8.  An  extraterritorial  effect  of  a  statute 
against  trusts  and  combimutions  does  not  fol- 
low from  the  use  of  the  words  "any  oorporar 
tion,"  "partnersiiip  or  individual,"  and  "any 
pool,  agreement,  contract,  combination,"  in 
describing  the  persons  or  acts  to  whidh  the 
statute  applies.  State  v.  Lancashire  F.  Ins. 
Co.  (Ark.)  348 

9.  A  penal  statute  agaicst  trusts  and 
combinations  will  not  be  given  an  extraterri- 
torial effect  because  the  legislature,  after  the 
attorney  general  placed  that  construction 
upon  the  statute,  rejected  a  proposed  amend- 
ment expressly  limiting  its  effect  to  combina- 
tions formed  to  affect  prices  in  the  sta/te.  Id. 

10.  A  statute  speaks  from  the  moment  it 
takes  effect.    Gilbert  v.  Ackerman  (N.  Y.) 

118 

11.  A  staitute  prohibiting  baseball  on  Sun- 
day where  any  fee  is  charged  is  not  void  for 
uncertainty  and  ambiguity  beoause  it  does 
not  describe  what  is  meant  by  "fee"  or  by 
whom  it  is  to  be  paid.  State  v.  Hogriever 
(Ind.)  604 

12.  The  rule  that  a  penal  statute  is  to  be 
strictly  construed  should  not  be  unreason- 
ably applied  so  as  to  defeat  the  sovereiffn 
will,  when  tha;t  will  is  expressed  with  ordi- 
nary oertainty  and  is  easily  intelligibla 

Id. 

13.  A  statute  regulating  the  conoolidation 
of  railroads,  passed  between  the  time  of  the 
report  of  Code  oonundssioners  and  the  adop- 
tion of  the  Montana  Code,  containing  pro- 
visions at  variance  with  sections  reported  by 
the  commissioners,  will  be  held  to  be  a  re- 
45  L.  R.  A. 


p^  of  thoee  sections,  although  they  were 
not  stricken  from  the  Code  as  adopted. 
State  ex  rel.  Nolan  v.  Montana  Railway  (Do. 
(Mont)  271 

Notes  and  Bbiefs. 

Statute;    constitutional  provisions  as  to 
title.  .  371 

Record  of  yeas  and  nays  on  passage  of. 

773 
Penal;  construction  of.  349 

Repeal  of,  as  affecting  inchoeite  rights. 

676 

STOCK. 

See  CoBPOBATioNS,  Notes  and  Bbxets. 

STREET  RAILWAYS. 

See  also  Cabriebs,   7,  8;    Mandamus, 
10,  11;  Tbial,  6. 

1.  A  street-railroad  company  cannot 
avoid  its  duty  to  operate  a  portion  of  its 
road  because  it  has  rightfully  or  wrongfully 
been  excluded  from  a  county  bridge  separat- 
ing such  portion  from  the  rest  of  the  road 
until  it  will  comply  with  certain  conditions, 
where  it  is  practicable  to  operate  both  por- 
tions of  the  road  without  crossing  the  bridge. 
State  ex  rel.  Bridgeton  v.  Bridgeton  &  M. 
Traction  Co.  (N.  J.  Sup.)  837 

2.  A  street-railway  company  which  has 
accepted  a  franchise  from  a  city,  and  has 
laid  its  road  in  the  streets  in  accordance 
therewith,  cannot  arbitrarily  discontinue 
the  operation  of  any  part  of  such  road,  to 
the  detriment  of  the  city  and  its  inhabitants, 
as  an  implied  condition  attaches  to  the  grant 
that  it  be  held  for  the  public  benefit.        Id. 

3.  A  company  incorporated  under  N.  J. 
act  April  16,  1897  (N.  J.  P.  L.  1897,  p.  229, 
chap.  127),  entitled  "An  Act  Concerning  the 
Sale  of  Property  and  Franchises  of  Any  Cor- 
poration Created  by  or  under  Any  Laws  of 
This  State,  except  Steam  Railroads,  Canals, 
Turnpike,  or  Plank  Road  Companies,"  which 
has  acquired  and  is  in  possession  and  control 
of  a  street  railroad,  its  appliances  and  prop- 
erty, whether  under  a  lease  of  or  by  sale 
from  the  original  or  other  company  incor- 
porated to  construct  and  operate  such  rail- 
way, or  by  sale  under  a  decree  of  the  court 
of  chancery  upon  foreclosure  under  such 
statute, — succeeds  to  the  duty  imposed  upon 
the  original  company  by  its  acceptance  of  its 
franchise,  to  maintain  and  operate  the  rail- 
way. Id. 

4.  A  cable-car  company  is  guilty  of  gross 
negligence  in  running  two  cars  past  each 
other  at  a  largely  used  street  crossing  in  a 
populous  city,  without  giving  some  signal 
or  warning  as  they  approach.  Smith  v. 
Union  Trunk  Line    (Wash.)  169 

5.  Negligence  on  the  part  of  a  cable-car 
company  is  shown  by  the  fact  that  the  grip- 
man  on  a  moving  ctfr  did  not,  because  en- 
gaged in  conversation,  see  a  person  on  the 
track  in  front  of  the  car,  until  his  attention 
was  called  by  a  passenger,  when  it  was  too 
late  to  avoid  a  collision.  Id. 
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6.  Negligence  cannot  be  imputed  to  a 
pedestrian  for  not  anticipating  culpable  and 
gross  negligence  on  the  part  of  a  street-car 
company  in  running  its  cars  past  a  largely 
used  street  crossing.  Id. 

7.  A  pedestrian  has  a  right  to  rely  upon 
a  street-car  company's  giving  the  signals  in 
common  use  when  approaching  a  street 
crossing.  Id. 

Notes  and  Bbiefs. 

See  also  Corporations. 

Street  railways;  negligence  in  passing  be- 
hind one  car  in  front  of  another.  170 


See  Highways. 

SUBCONTRACTOR. 

See  Action  or  Suit,  1 ;  Negligence,  5. 

SUBROGATION. 

Notes  and  Briefs. 
Subrogation;  of  surety.  286 

SUCCESSION  TAX. 

See  TaxeSj  13. 

SUICIBE. 

See  Homicide,  3. 

SUMMARY  PROCEEDINOS. 

See  Criminal  Law,  6. 

SUNDAY. 

See  also  Constitutional  Law,  4,  8; 
Indictment,  etc.;  Statutes,  11. 

NoTE&  and  Briefs. 

Constitutionality  of  Sunday  laws.        505 

SURGERY. 

See  Dentists. 


See  also  Banks,  2;  Constitutional 
Law,  2;  Counties,  1;  Eminent  Do- 
main, 1;  Judgment,  9;  Municipal 
Corporations,  2,  3 ;  Public  Money. 

1.  A  statute  authorizing  counties  to 
raise  by  ordinary  taxation  money  to  be  paid 
to  drafted  men  or  their  heirs  on  account  of 
services  in  the  Civil  War,  or  the  payment  of 
commutation  money  in  lieu  thereof,  is  in 
violation  of  N.  Y.  Const,  art.  8,  §  11,  prohib- 
iting gifs  by  counties  or  municipalities  of 
any  money  or  property  to  or  in  aid  of  any 
individual,  association,  or  corporation.  Bush 
V.  Orange  County  Supers.  (N.  Y.)  55G 

2.  The  constitutional  provision  that  pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation  is 
not  a  limitation  of  the  taxing  power  of  the 
state,  but  of  the  exercise  of  the  power  of 
eminent  domain.  Kimball  y.  Grantsville 
City  (Utah)  028 

3.  A  tax  imposed  on  a  nonresident  whose 
property  is  not  in  the  state  is  null,  as  tax 
45  L.  R.  A. 


laws  can  have  no  extraterritorial  effect 
Liverpool  A  h.  A  G.  Ins.  Co.  y.  Board  of  As- 
sessors  (La.)  524 

4.  A  debt  due  to  a  nonresident,  which  is 
still  in  nonooncrete  form,  has  its  situs  for 
the  purpose  of  taxation  at  the  domicil  of 
the  creditor,  and  not  at  the  domicil  of  the 
debtor.  Id. 

5.  Copyrights,  like  patent  rights,  are  ex- 
empt from  taxation  by  state  authority,  be- 
cause they  are  Federal  grants  or  privilegp>. 
People  ex  rel.  A.  J.  Johnson  Co.  t.  Roberts 

(N.  Y.)  12tl 

6.  The  goodwill  of  a  corporation,  which 
is  the  result  of  carrying  on  its  business  in 
the  state,  and  inseparable  from  that  busi- 
ness, is  taxable  as  capital  employed  in  the 
state,  although  the  corporation  is  nominally 
a  corporation  of  another  state  in  which  it 
has  never  done  any  business.  Id. 

7.  The  taxation  of  shares  of  stock  in  na- 
tional banks  is  permitted  by  the  act  of  Con- 
gress of  June  3,  1864,  as  amended  February 
10,  1808  (U.  S.  Rev.  Stat,  §  5219),  provided 
they  are  taxed  in  the  city  or  town  where 
the  bank  is  located  and  at  no  greater  rate 
than  is  assessed  upon  other  moneyed  capital 
in  tke  hands  of  individual  citizens  of  the 
state.     McHenry  v.  Downer  (Cal.)  737 

8.  To  assess  shares  of  stock  in  a  national 
bank  as  other  personal  property,  without 
any  deduction  for  debts  of  the  owner  or  for 
investments  of  the  stock  of  the  bank  in  non- 
assessable government  bonds,  would  work 
an  illegal  discrimination  in  favor  of  state 
banks  and  against  shares  of  national  banks, 
when  state  ^nks  are  taxed  under  Cal.  Pol. 
Code,  §  3608,  providing  for  the  taxation  of 
the  property  of  corporations,  but  that  no 
assessment  shall  be  made  of  shares  of  stock 
or  any  holder  thereof  be  taxed  therefor,  and 
§  3629  provides  for  the  deduction  of  the 
debts  of  the  owner  from  the  assessment  of 
credits.  Id. 

9.  Personal  assets  of  a  national  bank 
cannot  be  taxed  by  a  state  under  U.  S.  Rev. 
Stat.  §  5219,  which  permits  and  regulate^ 
the  taxation  of  the  shares  of  stock  in  such 
corporations.  People  v.  National  Bank  of  D. 
O.  Mills  &  Co.   (Cal.)  747 

10.  Taxes  and  assessments  are  levied  in 
Ohio  upon  the  corpus  of  real  property,  and 
not  upon  the  titles  by  which  it  may  be  held* 
unless  otherwise  provided  by  statute.  St. 
Bernard  v.  Kemper   (Ohio)  662 

11.  An  assessment  on  real  property  to  a 
person  not  the  owner  or  the  one  making  the 
return  is  invalid,  since  the  pro\ision  of  Fla. 
act  1887,  chap.  3681,  §  22,  that  a  failure  to 
give  the  name  of  the  owner  or  person  making 
the  return  shall  not  invalidate  the  a!?'>es5- 
ment,  does  not  apply  to  such  a  case.  Stack- 
pole  V.  Hancock  (Fla.)  S14 

12.  Property  not  on  the  verified  list  re- 
turned to  an  assessor  may  be  added  by  him 
to  the  assessment  without  first  issuing  a 
subpoena  and  without  an  examination,  un- 
der Cal.  Pol.  Code,  §  3632,  if  he  knows  of  the 
property,  and  its  possession  and  ownership 
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are  admitted  by  the  taxpayer.    People  v. 
National  Bank  of  D.  0.  Mills  &  Co.   (Cal.) 

747 

13.  The  exemption  of  $5,000  in  each  estate 
from  the  Pennsylvania  direct  inheritance 
tax  act  of  May  12,  1897,  imposing  a  2-per- 
cent tax  on  all  personal  property  which 
shall  pass  by  will  or  by  the  intestate  law, 
after  deducting  debts  and  costs  of  adminis- 
tration, is  in  violation  of  Pa.  Const,  art.  9, 
§§  1,  2,  requiring  all  taxes  to  be  uniform 
upon  the  same  class  of  subjects,  and  prohib- 
iting exemptions  other  than  those  therein 
specified,  since  the  act  does  not  profe^  to  be 
anything  less  than  a  tax  law.  Re  Cope's 
Estate  (Pa.)  316 

Notes  and  Briefs. 

Taxes;  public  purposes  for  which  levy 
may  be  made.  557 

Retroactive  statute  creating  exemptions; 
•discriminations  against  nonresidents.       788 

Exemption  of  consuls  from.  587 

On  copyrights;  on  franchises  of  foreign 
•corporation ;  on  goodwill  of  business.        127 

On  inheritances;  uniformity  of;  exemp- 
tions. 317 

State  taxation  of  national  banks: — (I.) 
Decisions  prior  to  establishment  of  national 
banks;     (II.)     acts    establishing    national 
banks;     (III.)    taxation   of   property   fran- 
chises of  processes  of  banking;   (IV.)   taxa- 
tion of  shares  of  stock:    (a)   shares  may  be 
taxed ;   ( 5 )  requirement  as  to  equality :   ( 1 ) 
form  of  legislation;    (2)    what  is  moneyed 
<»tpital;  (3)  effect  of  exemption  of  property 
in  state;    (4)    discrimination;     (5)    deduc- 
tion of  indebtedness;   (6)  other  deductions; 
(7)  difference  in  manner  of  taxing  state  and 
national   banks;    (8)    discount  for  prompt 
payment;   (9)  uniformity  throughout  state; 
(c)  method  of  fixing  value  of  shares:   (1) 
Taluation  above  par;   (2)   deduction  for  in- 
vestment in   bonds;    (3)  deduction   for   in- 
vestment in  real  estate  and  other  property; 
id)  method  of  assessing  the  tax;  (e)  period 
for  which  tax  payable;   (/)  where  tax  is  to 
be  assessed;   {g)  territories  may  exact  tax; 
(V.)  bank    officers    to    assist;   (VI.)     pro- 
visions of  state  constitutions;    (VII.)  rem- 
•edies;    (VIII.)   contracts  for  special  rates; 
(IX.)  tax  on  bank  officers.  737 

TELEGRAPHS. 

See  also  Damages. 

Notes  and  Briefs. 

Telegraph;  right  of  action  by  agent  or 
principal  for  default  in  sending  message.  160 

TEIiEPHONES. 

See  also  Comfulsoby   Sebvice;    Man- 
damus, 7. 

A  private  corporation  engaged  in  the 
t>U8iness  of  operating  a  telephone  plant  is  a 
common  carrier  of  news  and  intelligence, 
within  the  scope  of  Neb.  Comp.  Stat.  1897, 
chap.  72,  art.  8,  §  1,  providing  for  the  regu- 
lation of  the  rates  of  common  carriers.  Ne- 
^5  L.  R.  A. 


braska  Teleph.  Co.  v.  State  ex  rel.    Yeiser 

(Neb.)  113 

Notes  and  Briefs. 

Telephone;  public  regulation  of  rates  of. 

114 
TERMIHAL. 

See  Eminent  Domain,  2-5. 

THREATS. 

See  Duress,  1;  Homicide,  Notes  and 
Briefs. 

TICBUSTS. 

See  Carriers,  3. 


TIME. 


Notes  and  Briefs. 


Reasonable  time;  providing  for  act  "at" 
certain  date.  479 

TORT. 

See  AppEAii  AND  Error,  18,  Notes  and 
Briefs  ;  Homestead  ;  Proximate 
Cause,  Notes  and  Briefs. 

TRIAL. 

See  also  Appeal  and  Error,  16,  17; 
Evidence,  1. 

1.  One  accused  of  crime  is  not  confronted 
with  the  witness  against  him,  within  the 
meaning  of  Utah  Const,  art.  1,  §  12,  when 
he  is  compelled  to  sit  24  feet  from  the  wit- 
ness, so  that  he  cannot  hear  her  testimony 
or  see  her  face  or  see  the  jury,  although  the 
witness  states  that  she  is  afraid  to  tell  be- 
cause she  is  afraid  of  the  defendant,  and 
will  not  testify  until  he  is  removed  from  im- 
mediately facing  her.  State  v.  Mannion 
(Utah)  638 

2.  Where  a  defendant  in  a  criminal  case, 
instead  of  submitting  the  case  upon  the  evi- 
dence of  the  prosecution,  which  is  lacking 
upon  some  essential  issue,  introduces  his  own 
evidence,  the  court  may  on  just  terms  allow 
the  defect  to  be  supplied  at  any  time  before 
the  final  submission  of  the  case.  People  v. 
Lewis  (Cal.)  783 

3.  The  question  of  a  railroad  company's 
negligence  in  failing  to  furnish  a  conductor 
is  a  question  of  law,  where  the  train  ordi- 
narily carries  a  good  many  passengers,  and 
runs  on  a  schedule  so  arranged  as  to  en- 
courage travel  upon  it.  Means  v.  Carolina 
C.  R.  Co.  (N.  C.)  164 

4.  A  passenger  who  alights  from  a  train 
receiving  and  discharging  passengers  at  a 
regular  stopping  place,  and,  while  proceed- 
ing towards  the  station  is  struck  by  an  in- 
coming train,  is  not  necessarily  chargeable 
with  contributory  negligence  although  he 
might  have  seen  the  danger  had  he  looked 
and  listened;  but  the  question  is  for  the  jury. 
Atlantic  City  R.  Co.  v.  Goodin  (N.  J.  Err. 
&App.)  671 

5.  The  question  whether  a  servant's  act 
was  done  in  furtherance  of  the  master's  busi- 
ness and  within  the  scope  of  his  employment 
is  generally  one  for  the  jury.  Baltimore 
Consol.  R.   Co.  V.   Pierce    (Md.)  627 
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6.  The  master's  liability  for  the  act  of  a 
motorman  in  running  his  car  against  a 
buggy  at  a  crossing  is  a  question  for  the 
jury,  notwithstanding  the  claim  that  he  did 
it  maliciously,  if  there  were  any  circumstan- 
ces from  which  it  could  be  fairly  inferred 
that  he  was  simply  endeavoring  to  dear  the 
track  so  he  could  proceed  with  the  car  or 
do  something  in  furtherance  of  his  master's 
business.  Id. 

7.  The  question  whether  or  not  a  person 
is  in  good  health,  within  the  meaning  of  an 
insurance  policy,  is  for  the  jury,  when  the 
evidence  is  conflicting  on  the  material  ques- 
tions of  fact.  Barnes  y.  Fidelity  Mut.  L. 
Asso.  (Pa.)  264 

8.  The  question  of  the  material  increase 
of  the  risk  of  insured  property  by  the  tem- 
porary use  of  a  threshing  machine  operated 
by  an  engine  is  for  the  jury,  when  during  its 
operation  a  sudden  gust  of  wind  came,  and 
about  the  same  time  fire  was  noticed  in  the 
straw,  and  was  carried  along  by  the  wind, 
and  burned  the  property  insured.  Adair  v. 
Southern  Mut.  Ins.  Go.  (Ga.)  204 

9.  On  the  offer  of  an  instruction  that 
there  is  no  evidence  legally  sufficient  to  en- 
title the  plaintiff  to  recover,  if  made  at  the 
close  of  all  the  testimony,  both  plaintiff's  and 
defendant's,  the  court  must  consider  the 
whole  evidence,  and  not  that  of  the  plaintiff 
alone.  Baltimore  Consol.  R.  Go.  y.  Pierce 
(Md.)  627 

10.  An  instruction  that  one  on  trial  for 
killing  another  who,  after  receiving  a  gun- 
shot wound  from  accused,  cut  his  own  throat, 
must  be  acquitted  if  it  was  impossible  to 
tell  which  wound  caused  the  death,  is  prop- 
erly refused,  since  conviction  would  be 
proper  in  case  both  wounds  contributed 
thereto.    People  v.  Lewis  (GaL)  783 

Notes  and  Bbiefs. 

Trial;  question  of  fact  as  to  false  pre- 
tenses. 424 

Question  for  court  or  jury  as  to  amount 
of  evidence.  109 

TRUSTS. 

As  illegal  combination,  see  Gonspibaoy. 
See  also  Deeds,  2-4 ;  Descent  and  Dis- 
tbibution,  1,  2;  Limitation  of  Ac- 
tions, 2;  Statutes,  5,  8. 

1.  A  deed  by  a  trustee  to  a  third  person 
in  contravention  of  the  trust  is  not  void  as 
matter  of  law,  but  the  legal  title  will  pass 
to  the  purchaser  subject  to  the  right  of  the 
cestui  que  trust  to  go  into  a  court  of  equity 
and  disaffirm  the  sale,  or  have  the  purchase 
price  brought  in  and  secured  for  his  bene- 
fit.    Robinson  v.  Stone  (Ala.)  66 

2.  An  order  directing  the  sale  of  prop- 
erty in  accordance  with  a  petition  by  a  trus- 
tee for  the  sale  of  the  entire  property  em- 
braced in  the  conveyance  to  him,  for  the  pur- 
pose of  supplying  the  immediate  necessities 
of  all  the  beneficiaries,  including  children, 
and  of  making  permanent  investments  for 
their  benefit^  will  be  construed  to  direct  an 
45  L.  R.  A. 


absolute  sale  of  the  entire  estate,  inclndioff 
the  legal  fee  in  remainder,  which  had  vestS 
in  the  children,  as  well  as  their  equitable  in- 
terests, notwithstanding  tiiat  an  order  ap- 
pointing a  guardian  ad  litem  states  the  case 
as  an  "application  to  sell  trust  property." 
Richards  v.  East  Tennessee,  V.  &  G.  R.  Co. 
(Oa.)  712 

Notes  and  Bbiefs. 

See  also  Gonspibaoibs. 

Effect  of  statute  of  uses.  53,  66 

Following  trust  property;  remedy  of 
cestui  que  trust;  legal  title  of  trustee; 
power  of  trustee  to  convey;  dry  trust.       66 

trSUHY. 

1.  The  exemption  of  national  banks  from 
the  penalties  of  usury  prescribed  by  a  stat- 
ute of  the  state  owes  its  existence  to  laws 
enacted  by  Congress,  and  such  exemption 
should  not  by  implication  be  extended  be- 
yond the  import  of  the  Federal  statute. 
Gadsden  v.  Thrush  (Neb.)  654 

2.  In  an  action  to  foreclose  a  mortgage 
securing  a  note  made  to  be  used  as  collateral 
to  a  note  owing  to  a  national  bank,  the  mere 
fact  that  the  proceeds  of  such  collateral, 
when  collected  by  the  payee  thereof,  are  to 
be  used  to  discharge  the  said  principal  note 
to  the  bank,  does  not  justify  the  extension 
of  the  Federal  exemptions  of  national  banks 
from  penalties  for  usury  to  such  foreclosure 
proceedings.  Id. 

VENDOR  AND  PUBCHASEJEt. 

See  also  Limitation  of  Actions,  3,  4. 

1.  An  intending  purchaser  of  real  estate 
must  make  a  proper  and  thorough  examina- 
tion of  the  title  in  the  light  of  the  search 
furnished,  before  he  is  justified  in  declining 
to  perform  his  contract  because  of  insuffi- 
ciency of  title.  Moot  V.  Business  Men's  In- 
vest. Asso.  (N.  Y.) ,  666 

2.  A  contract  to  furnish  a  good  and  satis- 
factory title  to  real  estate  is  performed  by 
furnishing  a  good  title.  Id. 

3.  A  contract  to  convey  a  good  and  satis- 
factory title  to  real  estate  is  complied  with 
by  tending  a  deed  conveying  a  good  title,  un- 
der circumstances  such  that  the  purchaser 
should  have  ascertained  that  fact,  although 
there  are  discrepancies  in  the  abstract  of 
tiUe  accompanying  the  deed.  Id. 

4.  An  intending  purchaser  of  real  estate 
cannot,  upon  receiving  an  acceptable  ab- 
stract from  which  he  discovers  an  apparent 
defect  in  the  title,  refuse  to  complete  his 
contract  to  purdiase  if  proper  examination 
would  disclose  that  the  defect  had  been  rem- 
edied. Id. 

5.  Acceptance  by  the  purchaser  of  real 
estate,  without  objection  until  after  the  time 
for  performance  has  passed,  of  a  search 
which  purports  to  be  a  mere  abstract  of  the 
indexes  of  the  records  in  the  clerk's  office^ 
will  relieve  the  seller  from  any  further  com- 
pliance with  his  contract  to  furnish  an  ab- 
stract truly  showing  the  condition  of  the 
title.  Id. 
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6.  The  intending  purchaser  of  real  estate 
must,  upon  receiving  a  satisfactory  abstract 
showing  that  the  title  in  part  depends  on  a 
judgment,  make  an  examination  which  will 
disclose  the  true  condition  of  the  title  by  as- 
certaining the  contents  of  the  judgment  roll 
and  detennining  the  validity,  character,  and 
extent  of  the  judgment, — especially  where 
there  is  a  conflict  between  the  diagram  and 
contents  in  the  abstract;  and  such  facts 
need  not  be  disclosed  by  the  seller.  Id. 

7.  A  proffered  title  to  real  estate  cannot 
be  rejected  by  the  intending  purchaser  and 
the  contract  declared  void,  where  the  title  is 
good,  although  the  abstract  shows  a  defect 
caused  by  the  improper  record  of  a»  judg- 
ment, if  failure  to  discover  that  the  defect 
has  been  removed  is  due  to  the  purchaser's 
negligence.  Id. 

8.  A  sale  will  be  set  aside  for  fraud  where 
some  of  the  representations  made  by  the  ven- 
dee in  procuring  the  deed  are  true,  and  some 
are  false  and  sufficient  to  set  aside  the  sale, 
which  might  and  did  influence  the  vendor  in 
the  disposition  of  the  land.  Stackpole  v. 
Hancock  (Fla.)  814 

Notes  and  Bbdcts. 

Vendor  and  purchaser;  rights  under  quit- 
claim deed.  66 

Contract  as  to  title;  defective  records  of 
title.  667 


See  Constitutional  Law,  14,  Notes 
AND  Bbiefs. 

VOTERS  AND  EI£OTIONS. 

Ballots  properly  rejected  are  to  be  ex- 
cluded from  the  computation  of  votes  cast 
for  or  against  proposed  constitutional 
amendments,  under  N.  J.  Const,  art.  9,  re- 
quiring their  approval  or  ratification  by  a 
majority  of  the  qualified  electors  voting 
thereon.  State,  Bott,  Prosecutor,  v.  Wurts 
(N.  J.  Err.  &,  App.)  251 

Notes  and  Bbiefs. 

Kequisites  of  ballot;  action  by  board  of 
canvassers.  252 


WATVBSL 

See  Contracts,  7. 

WATERS. 

See  also  Boundaries;   Dahs. 

The  draining  of  the  underground 
sources  of  a  surface  stream  by  pumping 
water  from  wells  to  supply  a  city  reservoir 
renders  the  city  liable  to  the  owner  of  the 
land  through  which  the  stream  naturally 
flows,  although  the  city  is  the  owner  of  the 
land  on  which  the  wells  are  located.  Smith 
V.  Brooklyn  (N.  Y.)  664 

Notes  and  Briefs. 

Waters;  rights  created  by  permanent  ob- 
struction; reciprocal  rights;  in  artificial 
condition;  what  waters  are  public.  220 

45  L.  R.  A. 


Title  to  land  between  high  and  low  water 
mark: — (I.)  The  rule  in  England ;  (II.)  the 
rule  in  the  United  States;  (III.)  conflicting 
rights  of  owner  and  public;  (IV.)  what  is 
shore;  (V.)  boundary  of  municipal  corpora- 
tions. 227 

Interception  of  percolating  waters;  diver- 
sion of  underground  stream  by  suction.    664 


See  Waters. 

wnxs. 

See  also  Witnesses. 

1.  Aflldavits  of  attesting  witnesses  to  a 
will,  prepared  for  use,  upon  the  first  applica^ 
tion  for  probate^  are,  although  the  proceed- 
ing is  dismissed  without  result,  admissible, 
together  with  the  testimony  of  the  subscrib- 
ers, as  to  facts  and  circumstances  which  at- 
tended the  signing,  in  a  subsequent  proceed- 
ing to  probate  the  will.  Re  Thompson's 
Will   (ni.)  682 

2.  That  the  attesting  witnesses  to  a  will 
are  unable  to  remember  the  facts  stated  in 
the  attestation  clause  will  not  prevent  the 
admission  of  the  will  to  probate,  if  the  signa- 
tures of  testator  and  the  witnesses  are 
proved,  and  no  evidence  appears  tending  to 
disprove  the  recitals,  in  the  attestation 
clause,  of  compliance  with  the  statutory  re- 
quirements, where  the  statute  permits  the 
party  seeking  to  probate  a  will  to  support 
the  same  by  any  evidence  competent  to  es- 
tablish a  will  in  chancery.  Id. 

Notes  and  Briefs. 

Wills ;  sufficiency  of  proof  of,  by  attesting 
witness;  effect  of  attestation  clause.        682 

Meaning  of  words  "issue,"  ''child,"  and 
"heir;"  rights  of  illegitimate  children  un- 
der. 95 

WITNESSES. 

The  rule  that  the  party  who  produces 
a  witness  cannot  impeach  or  discredit  him 
does  not  apply  with  full  effect  in  case  of  a 
witness  produced,  as  required  by  law,  to 
prove  a  will.    Re  Thompson's  Will    (111.) 

682 

Notes  and  Briefs. 

Witnesses;  exemption  of  consuls  from 
serving  as.  686 

WBIT  AND  PROCESS. 

Protection  of  officer  by,  see  Officers,  1. 

1.  The  privilege  from  "arrest"  conferred 
upon  members  of  Congress  by  U.  S.  Const, 
art.  1,  §  6,  does  not  extend  to  service  of  sum- 
mons in  a  civil  action,  unaccompanied  by  an 
arrest    Worth  v.  Norton  (S.  C.)  563 

2.  A  member  of  Congress  not  in  attend- 
ance on  or  going  to  or  returning  from  its 
session,  but  absent  on  private  business,  is 
not  within  the  constitutional  privilege  of 
members   of   Congress   from   arrest   during 
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their  attendance  at  the  session  of  their  re- 
spective houses,  and  in  going  to  and  return- 
ing from  the  same.  Id. 

3.  Valid  service  of  summons  on  a  mis- 
demeanor indictment  against  a  foreign  in- 
surance company  may  be  made  under  Ky. 
Stat.  §  631,  requiring  consent  to  service  of 
process  on  the  commissioner  "in  any  action," 
and  Ky.  Crim.  Code,  chap.  3,  9  1^7,  providing 
45  L.  R.  A. 


that  process  upon  indictments  shall  be 
served  as  in  civil  actions.  j£tna  Ins.  Co.  v. 
Com.  (Ky.)  353 

Notes  an^d  Briefs. 

Writs;  privilege  of  members  of  Congress 
in  respect  to.  563 

Service  on  agent  of  foreign  corporation. 
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